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MADRAS HIGH COURT 
> Full Bench 
Civil -Appeal No. 30 of 1932 
February 20,1935 ` 
Bgastey, O: J., RAMESAM AND 
Kine, JJ. 
T. R.B. RANGANATHA REDDI 
—PLAINTIFF—APPBLLANT _ 
versus | 
RAMASWAMI MUDALI AND OTHERS 
` —DEFENDANTS— RESPONDENTS.” 


Minor—Suit by. son within three years of attaining ` 


majority, to set aside alienation made by father 
while son was en ventre sa mere— Suit, if within 
time—Period of minority—Whether to be computed 
from date of birth or conception—Limitation Act IX 
of 1908), s, 6—Applicability of. 

While for certain purposes a child inthe womb 
of his. mother cannot be regarded as a person in 
existence, for certain other purposes he may be re- 
garded as 9 person in existence. Further a person 
in existence must be either a minor ora major and 
obviously-an infant en venire sa mere cannot be a 
major and must, .therefore, bea minor. A suit in- 
stituted by a son, within three years of attaining 
majority,.to set aside certain alienations made by 
the father while the con was en ventre sa mere, is, 
therefore, within time. . 

The period.of minority is to be computed from 
the date of birth and not from the date of concep- 
tior of the child. Section 6, Limitation Act, -applies 
to the case, «Venkatarama Ayyar v. Mirthunjaya 


Aiyar (2),:overruled, Muhammad Khan v, Ahmad ` 
Khan (1), dissented from. 

[English and Indian case-law discussed.] 

C.A. against the decree of the Sub- 


Judge, Vellore, in O. S, No. 65 of 1924. 


Order of Reference to a-Full Bench 

‘Ramesam, J.—This appeal arises out of 
a suit by asonto set aside various alie- 
nations by his father. There are several 
appeals against the decree of the Subordi- 
nate Judge andone of them is the present 
appeal. In this appeal one of the aliena- 
tions sought to be set aside was effected 
on August 12, 1902, and the other alienation 
was made on June 5, 1902. It is now 
found by the Subordinate Judge,that the 
plaintif was born on December 31, 1902, 


19-162 | 


and therefore he was a child en ven 
mere at the time of the alienations. 

The suit was filed on January 3, 
The plaintiff would have attained ma 
on December 31, 1920, and three 
after his attaining majority would 
elapsed by December 31, 1923. The 
was filed informa pauperis and was 
before that date. The question that 
in the lower Court and arises her 
whether s. 6, Limitation, Act, can be 
advantage of by the plaintiff. | ` 

The Subordinate Judge relying 
Muhammad Khan v. Ahmad Khan 
held thatthe plaintiff is not entit? 
get the help of s. 6, Limitation Acl 
dismissed thesuit as barred by limit 
The plaintiff appeals. 


In. appeal our attention has been 0 
toa judgment ofthis Court decided | 
Single Judge in Venkatarama Aya 
‘Mirthunjaya Aiyar (2), where he f 
the decision of the Punjab High Cou) 
also refers to other cases. The Pi 
decision itself relies on two earlier 
sions of that Court, one as High 
and'one as Chief Court, “but the reas: 
in all the decisions is practically 
same; andof the decisions mention 
Venkatarama Ayyar v. Mirthunjaya. 
(2), we may observe that the two decisi 


` the Allahabad High Court in Sankat N 


Pande v. Ram Bharos, 79 Ind. Cas. 10 
and Dhanraj, Rai v. Ram N 
Rai, 79 Ind. Oas. 1019 (4) do 
support the conclusion in Venkata 
Ayyar v. Mirthunjaya Aty1r (2). ] 

(1) 10 Lah, 713: 116 Ind. Oas. 515; ATR 19: 


254; 30 P L R 737. 

(2, (O M L J 521; 132 Ind. Cas, 316; A II 
Mad 456; 33 L W 768; Ind. Rul. (1931) 
668, : 
(3) 79 Ind, Cas. 1010; A I R 1924 All, 677; L 

23 Oiv. 

(4) 79 Ind. Cas. 1019; A IR 192ł All 912; I 

325 Oiv. 
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first of these cases, the alienation was in 
April 1801 andthe suit was brought in 
1922. It was not stated when the plaintiff 
was born. There is nosuggestion that the 
plaintiff was a childen ventresa mere in 
April 1901, no argument addressed on 
that basis and no refutation of such an 
argument. The only point decided in it 
is that the plaintiff's birth does not “give 
a fresh start to limitation"—a view with 
which I agree. In the second case, the 
alienation was in 1804, a minor named 
Sitaram on whose behalf a suit could 
have been filed to set aside the alienation 
was in existence. He diedin 1912. Other 
minor plaintiffs filed the suit in August 1920. 
The contention accepted in the Courts 
below was that, if within three years 
after attaining majority of Sitaram, 
other minors are born, they will get 
a fresh start. As the learned Judge 
pointed out, ifit was so, limitation might 
tun on for ever. This case was notofa 
child en ventre sa mere onthe date of 
alienation. The Punjab case cited in it 
is not the Punjab case to which I referred 
but acase in Lachman Dasv. Sundara 
Das (5), where the alienation was in 1900 
and the plaintiffs about whom the question 
arose were born in 1904, 1908, and 1911, 
respectively. They were not children en 
ventre sa mere and this case was rightly 
applied in Dhanraj.-Rai v. Ram Naresh Rat 
79 Ind. Oas. 1019 (4). Iagree with the Al- 
lahabad view but they do not support the 
conclusion in Venkatarama Ayyar v. 
Mirthunjaya Ayyar (2), a8 no question 
about a child en ventre sa mere was raised or 
decided in them. In any view they are cases 
to which s. 6 did not apply. 

. Ibis true,as the learned Chief Justice 
of the Punjab High Court has pointed out, 
that if a person is notin existence he 
cannot well be described as a minor and 
for many purposes a fœtus, i. e., a person 
being in embryo cannot be described to 
be a person in existence. In all such cases, 
no doubt, he cannot be described as a 
minor, But the law does recognise that in 
certain cases a child in the womb of his 
mother should be regarded as a person in 
existence : vide, Sadapathi v Somasundaram 
(6), where all the authorities are referred 
to; also Deo Narayan Singh v. Ganga 
Prasad (7). It seems to us that this view 


(5) 1 Lah, 558; 59 Ind, Cas. 7€8; A I R 1920 Lah 


9. 
(6) 16 M76; 2 MLJ 244, 
(7) 37 A 1€2; 26 Ind, Cas 871; A I R 1915 All, €5; 
PALI | 
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where a bill was filed on behalf of 
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is not peculiar to the Hindu Law, but 
for some purposes asimilar doctrine seems 
lo prevail in the English Law. In In re 
Wilmer's Trusts; Moore v. Wingfield (9), 
Vaughan Williams, L.J,- points out that 
though there cannot be murder of a fœtus, 
fœtus can be a person in existence for 
other purposes, and he relies on Blackstone's 
Commentaries where it was observed that 
a guardian can be appointed of a child in 
the womb cfhis mother. In Hale v. Hale 
(9), mention was made of an earlier case 
an 
infant en ventre sa mere for the purposes 
of restraining waste. Similar view was 
also adyerted toin Villar v. Gilby (10), 
at p. 144*, where it was observed that a 
child en ventre su mere may be pariy to 
an action. Therefore, the net result of 
these authorities seems to be this: while 
for certain purposes a child in the womb 
of his mother cannot be regarded as a 
person in existence, for certain other pur- 
poses he may be regarded as a person in 
existence. 

Tn the cases in which he should be regard- 
ed as a person in existence the question 
arises whether he should not have the benefit 
of 5.6, Limitation Act. Section 6 says that a 
minor will be entitled to institute the 
suit or make the application within the 
same period after the disability hs ceased 
as would otherwise have been allowed from 
the time prescribed therefor, in the 
third column of Sch. I, which period is 
cut down to three years under s. 8 where 
itis more than three years. For the pur- 
pose of ascertaining when a disability of 
a person has ceased, we have to go to the 
Majority Act, which says a person be. 
comes a major after the lapse of 18 years 
after his birth and until that period he is 
a minor. Ido not see any logical objection 
to holding that achild en ventre sa mere in 
the cases when he is regarded as a person, 
should beregarded as a minor until 18 
years after his actual birth. Certainly he 
is nota major. The objection that heis 
not reallya person cannot stand in the 
way of holding him tobe aminor for we 
are dealing only with the cases when the 
law treats him asa person in existence. It 
is true that the cause of action arises only 
at the time of the alienation and he does 


(8) (1903) 2 Ch. 411; 72 L JCh. 670; 51 WR 609; 
89 LT 148, . 

(9) (1692) 24 E R 25. : 

(10) (1907) A 0139; 76 L J Oh, $39; 23 TL R 399; 
26 LT 511. 

* Page of (1907) A. 0.~[4d.] 
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Not get a second cause of action on the 
date of his birth. But no such difficulty 
arises in this case. As we entertain 
some doubt about the correctness of the 
decisions above referred to, we refer the 
matter in question toa Full Bench. 

Stone, J.—I agree as to the desirability 
of a reference. My difficulty arises from 
the fact that when one is construing a 
word used in e. 6, Limitation Act, accord- 
ing tothe ordinary rule applicable in the 
construction of statutes, onehas to give 
that word prima facie its ordinary gram- 
matical meaning and I feel very much 
pressed by the fact that in English the 
term “minor” does not mean the same as 
one means by the term “a child en 
ventre sa mere.” 


Mr. N. Srinivasa Ayyangar, for the Ap- 
pellant. 

Mr. Ch. Raghara Rao, for Respondent 
No. 2. 

Mr. K. Raja Ayyar, for Respondenis 
Nos. Gand 7. ` 
Opinion of the Full Bench 

Beasley, C. J, —The question under re- 
ference arises out of a suit by a son to 
set aside various alienations by his father. 
‘One of the alienations sought to be set 
aside was effected on August 12, 1902, and 
the other on June 5, 1902. The Subordi- 
ate Judge found that the plaintiff was born 
on December 3], 1902, end was, therefore, 
a child en ventre sa mereat the time of 
the alienations. The suit was filed in 
forma pauperis on the day before the three 
-years period of limitation from the date of 
the plaintiff's attaining majority had expired. 
The question that arose in the lower Court 
and arises before us is whether s, 6, Limi- 
tation Act, can be taken advantage of by 
the plaintiff. The Subordinate Judge 
dismissed the suit as barred by limitation 
relying on Muhammad Khan v. Ahmad 
Khan (1). The learned Chief Justice of 
‘the Punjab High Court expressed the opi- 
nion that if a person is not in existence, he 
cannot well be described asa minor. But 
Hindu Law does recognise that in certain 
cases a child in the womb of his mother 
should be regarded as a person in existence: 
Sadapathi v. Somasundaram (6), and Deo 
Narayan Singh v. Ganga Prasad (7). That 
being recognised, it is difficult to see why 
he should not have the benefit of s. 6, 
Limitation Act, as the Majority Act says 
that a person becomes a major after the 
lapse of 18 years after his birth.and is 
until that time a minor, A person in exist- 
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ence must be either a minor or a major 
and obviously an infant en ventre sa mere 
cannot be a major end must, therefore, be 
a minor. The view that an infant en ventre sa 
mere is for certaia purposes a person in exist- 
ence is not peculiar to the Hindu Law as 
our learned brother Ramesam, J., correctly 
points out in his order of reference in which 
he refers to some English decisions, namely, 
In re Wilners Trusts; Moore v, Wingfield 
(š), and Villar v. Gilby (10). In addition 

to these we were referred to Schofiled v. 
Orrell Colliery Co., Ltd. (11), where ths 
Court of Appeal held that a posthumous 
illegitimate child of a workman may be a 
dependant within the Workmen’s Com- 
pensation Act, 1906. There, the workman 
was killed by an accident arising out of 
and inthe course of his employment some 
months before the birth of an illegitimate 


-child, the paternity of which he admitted, 


and it was proved, that he was engaged to 
be married to the mother and intended to 
provide for the maintenance of the child, 
and the accident occurred very shortly be- 
fore the date fixed for the solemnization of 
the marriage. Inthe course of tha judg- 
ment reference was made by Cozens Hardy, 
M., R., to Williams v. Ocean Coal Co., Lid. 
(12), and on p. 181* he says in speaking 
of that decision: 

“The view of the Court was that the posthumous 
child had an independent right of its own, the 
priniciple being that a child en ventresa mere is to 
be deemed to be born so far as is necessary for 
the benefit of that unborn child.” : 

This was also the view expressed by the 
House of Lords in Villar v. Gilby (10), 
to which reference has already been made. 
Another case cited was Athey v. Pickerings, 
Lid. (13), another case under the Work- 
men’s Compensation Act, in which the facts 
were identical with those in Schofield v. 
Orrell Colliery Co., Ltd. (11), except that 
the posthumous child was a legitimate one. 
The child was held to be entitled to a sum 
calculated by taking la per cent. of £2 a 
week over a period from the death of the 
workman to the date when the child in fact 
would attain the age of 15 which under the 
Act was the terminus a quo, which, in 
the case of this: posthumous child was 
some 10 weeks more than 15 years, the 
terminus a quo being the date of the death 
of the workman. Lawrence, L. J., in his 


.) (1909) 1 K B D 178. 

Sry foun, 2K B 422; 16LJKB1073 233TL R 
97 L T 150. 

ay (1927) 96 LJ K B 250; (1927) W N 11; 20 B 
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judgment. on p, 253* says: 

“It seems to me to be a fallacy to suppose that 
because a child is to be deemed to be born at a 
certain period, therefore, that child attains its 
age of 21, or in this case 15, or is deemed to at- 
tain that age, before it actually attains that age. 
There is no requirement at all in the Act or in 
any of the circumstances to introduce the fiction 
into the actual facts of the ascertainment of the age 
of that child.” 


-This disposes of Shadi Lal, C. J.’s objec- 


£ tion in Muhammad Khan v, Ahmad Khan 


(1), where he states that there can be 
little doubt that a person cannot be held to 
be a minor until he is born. He, therefore, 
considers that if a child in embryo is 
deemed tobe a minor in existence on the 
date of the conception, the period of 18 
years’ minority, which would determine the 
disability, would ran from that date, In 
my view, therefore, s. 6, Limitation Act, 
can be taken advantage of by the plaintiff. 
The case must, therefore, be sent back to 
the referring Court to be disposed of in 
accordance with this answer. The costs 
of the reference will be costs in the 
appeal. 

Ramesam, J.—Iiagree, 

King, J.—I agree. 

Final Judgment.—As toitem No.1, Sch. 
A and item No. 8, Sch, B, following the 
‘opinion of the Full Bench, we find that the 
suit is not barred by limitation. On the 
merits, the alienees have not adduced any 
evidence. The appeal is allowed in res- 
pect of these two items with proportionate 
costs throughout. The appeal as to the 
other item is said to have been settled out 
of Court and is, therefore, not pressed, 
But as the respondents’ Advocate has re- 
ceived no instructions, the appeal is dis- 
missed with costs. Ifthe matter is really 
settled, this order should not affect the 
appellant. a 

< A.[D. Appeal dismissed. 

“Page of (1927) 96 L J K B— Ed]. 
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When a preliminary decree is passed in a suit for 
dissolution of partnership and accounts, the defend- 
ant isnot bound, in his memorandum of appeal, by 
the valuation given by the plaintiff, He is entitled 
to place his own valuation upon the relief which he 
seeks and the Court should accept the memorandum 
of appeal at this valuation. 

Per Mohammad Noor, J —Ordinarily the value of the 
claim as given by the plaintiff in his plaint is to be the 
basis of the appeal. There may, however, be cases, 
where the defendant's valuation should be accepted. 
The Court can always call upon the appellant to 
correct the valuation and pay additional court- 
fea. 

“Per James, J.—The plaintiff in a suit for accounts 
places a tentative valuation on his suit, roughly 


. estimating the amount which he is likely to get as 


a result of his litigation; but it is obvious that if 
the defendant considers thatapart from the merits 
of the case, the suit has been heavily overvalued he 
should take the objection at once. He is vitally 
interested in the matter, since the court-fee paid on 
the plaint will form part of the costs which he 
himself will have to bearif the preliminary decree 
is given against him. Ifthe defendant appeals from 
the preliminary decree, the value of the appeal is 
not what would be the value of the decree to the 
plaintiff if the appeal should succeed ; it is what 
would have been the value of that decree if no ap- 
peal had been preferred at all. The value placed 
on the memorandum ofappeal must not be an 
arbitrary valuation; and in all ordinary cases 
coming under s. 7 (4) (f), Oourt ses Act. a defend- 
ant preferring an appeal from the preliminary decree 
should not be permitted to value his appeal at any- 
thing less than the valuation of the plaint (provid- 
èd of course that he is appealing from the whole 
decree) unless he can demonstrate that, there is 
valid ground fer holding that the plaint was deli- 
berately overvalued. 


Although the singular is used in s. 5 
Court Fees Act, ‘when reference is madeto the 
Judge of the High Court, there is nothing in the 
section to prevent a reference in any particular case 
that is, to use the words of the section : “ specially 
in this behalf,” to more than one Judge, in other 
words, to a Bench, , i 


In the matter of a petition in respect of 
valuation in Fiřst Appeal. 

Messrs. Manohar Lal and S. C. Mazumdar, 
for the Petitioner. nE 

The Government Pleader and Mr. N.N. 
Roy, for the Opposite Party. f 

Wort, J.—This matter has, been re- 
ferred to this Bench under s. 5, Court Fees 
Act. Section 7 (4) (f) provides the amount 
of fee payable under the Act; in the suits 
next hereinafter mentioned the amount shall 
be computed as follows: 

“(f) for accounts—according to the amount at 
which therelief sought is valued in the plaint or 
memorandum of appeal.” : 

The circumstances were these: The 
plaintiff brought an action for dissolution 
of partnership accounts, valuing his suit 
at ks. 70,000. The Subordinate Judge 
passed a preliminaiy decree for accounts, 
The - defendant appealed placing the 
valuation on the memorandum of his 
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appeal at Res. 10,000. The Taxing Officer 
held that it was insufficient and referred 
the matter to the Taxing Judge who 
decided that it was not within the jurisdic- 
tion of the Taxing Judge to permit reduc- 
tion of the valuation (for such. appears 
tohave béen the substance of the defend- 
ants application), and he, therefore, 
referred the matter to a Divisional Bench 
for the purpose of the defendant's applica- 
tion to reduce the valuation. The matter 
was referred by the Divisional Benth 
ie reference to a Bench unders.5 of the 
ct. 

The Government Pleader raises a preli- 
minary objection that this Bench has no 
jurisdiction to determine the question. 
Section 5, Court Fees Act, is in Chap. II 
and provides that when any difference 
arises between the officer whose duty is 
to ‘see that any fee is paid under this 
chapter, when the difference arises in any 
of the said High Courts, it shall be referred 
to the Taxing Officer, whose decision 
thereon shall be final except when the 
question is of general importance in which 
instance the matter shall be referred for 
final decision of the Chief Justice or of such 
Judge of the High Court as the Chief Justice 
shall appoint either generally or specially 
in thisebehalf. I have stated only the sub- 
stance of the section. f 

Section 12 of the Act provides that 
every question relating to valuation for 
the purpose of determining the amount 
of any fee chargeable under this chapter 
on a plaint or memorandum of appeal 
shall be decided by the Court in which such 
plaint or memorandum asthe case may be 
is filed and such decision shall be final 
as between the parties to the suit. Sub- 
cl. (2) of the section, however, provides that 
whenever the matter comes before a Court 
of appeal, reference or revision, if it is 
considered that the matter has been 
wrongly decided to the detriment of the 
revenue, that Court of appeal may interfere 
and require the additional fee to be paid. 
Again J have stated the substances of sub- 
el. (2), 

The argument is that s. 5 is in the 
chapter dealing with High Courts while 
s. 12 deals with Courts other than High 
Courts and that when s.12(1) refers to 
decision by the Court in which the plaint or 
memorandum is filed, it refers to a Court 
other than High Courts. Alternatively, 
if that is not so and s. 12 (1) applied to High 
Courts, the procedure in the High Court is 
governed by s. 5 contained. in Chap. II of 
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the Act. It is admitted that thisis nota 

case in which the matter has come before 

a Court of appeal and the Court has. 
wrongly decided the question to the detri- . 
ment of the revenue. In my judgment the 

objection is well-founded only to the extent 

that it is only under s.5 that this Court - 
has jurisdiction in the matter. The short 

answer tothe question of the preliminary 

objection isthat although the singular is 

used in s. 5 when reference is made to the 

Judge of the High Court, there is nothing 

in the ‘section to prevent a refererice in any 

particular case, that is, to use the words 

of the section: ‘“‘specially in this behalf,” 

to more than one Judge, in other words, to a 

Bench. 

“On the main question it seems tome 

that the construction of s. 7 (4) (f) is plain. 

The Court Fees Act was no doubt passed 

at a time when in actions for accounts there 
wasno preliminary decree and an appeal 

was filed on the final decree and, therefore, 

at a stage when the amount due had been 

ascertained. In the event of the plaint 

in the first instance, there was no doubt 

that the plaintiff had to value his plaint 

according to the amount of hisclaim. When 

itcame tomemorandum of appeal if filed 

by the defendant against a decree which 

had been made against him from which 

he desired to get a relief that amount - 
would be the valuation he would place on 

his appeal. But under the present Civil 

Procedure Code a preliminary decree ig 

made as in this case, and, if such a decree 

is made and the defendant wishes to 

appeal, the amount in which the defendant 

would be ultimately involved if he fails can . 
only. be amatter of estimate as in the 

majority of cases in the plaint itself, It 

has been argued that the defendant is not 

entitled to place his owa valuation on the | 
memorandum of appeal but to place the 

valuation being the potential liability in 

which he might be involved in the event 

of the plaintiff ultimately succeeding and 

recovering that amount which he has 

tentatively placed as the valuation of hig 

suit. But the words of the section seem to 

me to be plain asI have said: “according 

to the amount at which the relief sought 

is valued in the plaint for memorandum of 

appeal,” andit is upon that amount that 

the court-fee is payable. There seems to 

be little to be said on the construction of 

the section itself; and applying the rule of 

construction which is applicable to a 

taxing statute, that isto say, that it must 

be construed strictly against the Crown, 


6° % 
theré seems to me to be no way out of 
holding that the section as it at present 
stands entitles the defendant to place his 
own valuation upon the memorandum of 
appeal. It must be remembered that this 
matter is being determined only for the 
purpose of deciding whether the memor- 
andum of appeal is to be accepted at this 
valuation or not. But it does not preclude 
A Court hereafter from deciding on 
sufficient materials that the’ memorandum 
has infact been undervalued and calling 
upon the defendant to correct his valua- 
tion. 

This power seems tome tobe given by 
the legislature under sub-cl. (2), s. 12 
of the Act and also under s. 149, Civil 
Procedure Code as was pointed out by 
Lord Shaw in Faizullah Khan v. Mauladad 
Khan (1). The construction seems to me to 
be the only practicable one in the circums- 
tances. The figure given by the plaintiff 
can be at most a mere estimate of what 
he would recover if he succeeds. There 
seems to me to be no reason why the 
defendant should be bound by the 
tentative valuation which the plaintiff 
places upon his claim. That the construc- 
tion will lead to some difficulties in some 
instances there appears to be little doubt; 
but with the power in the hands of the 
Court to call upon the defendant to 
correct his valuation the difficulties that 
may arise are very largely minimised. 
This brings meto the authorities on the 
| point. 

Tn Chuni Lal v. Sheo Charan Lal (2) the 
Allahabad High Court held that in the 
defendant’s appeal in an action for dissolu- 
tion of partnership the defendant was at 
liberty to place his own valuation ‘upon 
is memorandum of appeal. In C. K. 
Umar v. C. K. Ali Ummar (3) the Chief 
Justice of the Rangoon High Court in 
delivering the judgment of the Court held 
that the meaning of the section was plain 
and that the defendant wasentitled to place 
his own valuation on his‘ memorandum of 
appeal, observing that ‘no other construc- 
tion would be consistent with the language 
in which the terms of the sub-section are 
couched.” 

But he proceeded to hold that the state- 

(1) 56 I A 232; 117 Ind. Cas. 493; AIR 1929 PO 
147; 10 Lah. 737; 33 OW N 781; 31 Bom. L R 841; 


30 L W 104; 57 M LJ 281; (1929, M W N 818; 500 
L J 39 (P 0). 
` (2) 47 A756; 89 Ind. Cas. 122; A I R1925 All 
787; L R6 A 362 Oiv; 23A L J 725. 

(3) 9 R 165; 133 Ind. Oas. 91; A IR 1931 Rang. 
146; Ind. Rul. (1931) Rang, 235 (F B), 
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ment of Lord Tomlin in Faizullah Khan v. 
Mauladad Khan (1) to which I have made 
reference was conclusive of the matter, 
This statement which appears to have been 
made inthe course of the argument before. 
the Judicial Committee but which has riot 
been reported was: 

“Tn 3,7 the amount of the feeis to be computed, in 
suits for accounts, according to the amount at 
which the relief sought is valued in the plaint 
or memorandum of appeal. If, therefore, the 
appellant values the relief inthe memorandum of 
appeal and pays a fee thereon, thatis the amount 
of fee properly payable. Of course if the appellant 
recovers more, he pays the extra fee under s. 11 
of the Act. But you cannot complain that the 
amount valued in memorandum of appeal is not 
the proper amount. In suits for accounts it is 
impossible to say at the outset what exact amount 
the plaintiff will recover. The Legislature, therefore, 
leaves itopen to him to estimate the amount. That is 
the scheme of the Act.” 


Dealing with this statement of Lord 
Tomlin I might state thatthe appellant in 
this case contends, as was held in the 
Rangoon High Court. that the decision in 
Faizullah Khan v. Mauladad Khan (1) is 
conclusive ofthe matter. In that case asuit 
was brought bythe plaintiff who valued it 
for the purpose of court-fees at Rs. 3,000. 
They asked for an account and a decree 
forthat amount. The defendant asked for 
a decree onthe contrary for Rs. 29,000. 
The defendant succeeded in the suit to 
the extent of obtaining a decree for 
Rs. 19,000. In appealing the plaintiffs 
valued the suit at Rs. 19,991. The Court - 
of the North-West Frontier Province which 
was the last Court in India granted a 
remand inthe action but held lihat the 
court-fee paid on Rs. 19,000 was only a 
“sectional” fee and not covering all the 
reliefs sought. Therefore one item, the 
claim for Rs. 3,000 finally dropped out 
of the case the plaintiffs being entitled to 
no remedy. Their Lordships of the Privy 
Council found no reason for treating the 
payment of the court-fee (which had been 
put in by the plaintiff appellant) either as 
undervalue orasa splitfee, holding that 
the memorandum of appeal did state in 
terms of the Act the amount at which the 
relief was sought. At any rate by infer- 
ence, their Lordships desired to leave that 
question although not perhaps expressly 
and the argument inthis respect is well- 
founded. Two cases have heen mentioned - 
one of the Bombay and the the other of the 
Caleutta High Court. In the Bombay case 
of Khatija v. Adam Husenally (4), in a 
suit for administration and accounts of 

(4) 39 B 545; 29 Ind. Oas. 949; A IR 1915 Bom, 
59; 17 Bom. LR 574. 
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the estate it was held that the plaintiff 
was entitled to value his claim at Rs. 130 
forthe purposesof court-fee and at Rs. 30 


lakhs for the purposes of jurisdiction, the . 


plaintiff being the appellant in that case. 
The Judges who decided that case had 
not brought to their notiée s. 8, Suits 
Valuation Act, which specifically provides 
that the valuation should bethe same for 
both purposes. The same view was taken 
by the Calcutta High Court in Suraju 
Bala Dasi v. Jageshwar Rai (5), where 
again in an administration suit the valua- 
tion for account was fixed at Rs. 100 and 
for the purposes of jurisdiction at Rs. 30,000. 
In this case also no mention was made of 
8. & Suits Valuation Act. The principle 
upon which the matter was decided enables 
the appellant in this case to rely upon the 
former authorities for this specific point 
before us. Coming tothe decision of our 
own Court, in Kuldip Sahay v. Harihar 
Prasad (6), the Taxing Judge in a refer- 
ence under s. 5, Court Fees Act, held that 
the defendants-appellants were not bound by 
the valuation stated by the plaintiffs in 
the plaint and that they were at liberty 
to fix their own valuation on the relief 
sought—an authority directly in point, In 
point of date the next decision which, 
however, is not strictly relevant to this 
question, is the Full Bench decision of this 
Court in Krishna Mohan Sinha v. Raghu- 
nandan Pandey (7), tothe effect that the 
Court cannot review the decision of the 
Taxing Judgein a case referred to it 
under s.5. Again in Butto Krishna Ray 
v. The Barkar Coal Co. (8), in areference 
under s. 5, Cours Fees Act, James, J., 
held that where the liability which has 


been found by the trial Oourt is denied 
by the defendant or where a part of it is 
denied which has been definitely valued 
in the plaint, it is not open to the defen- 


dant-appellant to value his appeal other 
than at the value which was given by the 
plaintiff. But the decision ig explained by 
the fact that the appeal of the defendant 
was confined tothat claim by the plaintiff 


which was a definite sum and not 
as in this case a merely tenta- 
tive or estimated amount although it 


is true that the Judge at ithe end of his 


(3) 45 O 634; 41 Ind. Cas, 693; A I R1918 Cal 
895; 26 OL J 265; 22 O W N1I5, 

(6) 3 Pat. 116; 75 Ind. Cas. 871; A IR 1921 Pat 
161; 4 PLT 63x, 

(7) 4 Pat.*336; 87Ind. Oas 137; A IR 1925 Pat, 
332; (1925) Pat. 65;6 P L T 269. . 

(8) 10 Pat. 458; 133 Ind. Cas. 369; A I R 1931 Pat. 
335; Ind, Rul. (1931) Pat. 365, i 


DEOJI GOA V. TRIOUMJI JIVAN DAS (PATNA) 


7 


judgment goes on to say that, had the 
suite Foe benten d by the order of the 
Judge or bythe decree of the Judge, into 
suits for accounts, the valuation would 
still have been the same,thatis to say, 
that which was given by the plaintiff in 
his plaint. 

I am clearly of opinion that the defen- 
dant was not bound by the valuation given | 
by the plaintiff and that he was entitled 
to place his own valuation upon the relief 
which he sought although by decision of 
this Court that could not be by an arbi- 


trary sum. In my judgment, therefore, the 
memorandum of appeal should be ao- 
cepted. 


Mohammad Noor, J.—I agree. In my 
opinion under s. 7 (4) (f) a defendant ap- 
pealing against a preliminary decree in a 
suit for account need not accept the 
tentative valuation of the plaintiff. He 
may put his own value onthe appeal. Bat 
this valuation should not be arbitrary. [ 
have read the judgment which my brother 
James is about to deliver and I agree with 
him that ordinarily the value 
of the claim as given by the plaintiff in 
his plaint is to be the basis of the appeal. 
There may, however, be cases the present 
is one ofthose where the defendant's 
valuation should be accepted. The Court 
can always call upon the appellant to 
correct the valuation and pay additional 
court-fee. 

James, J.—I agree that in thiscase the 
memorandum of appeal should be admit- 
ted. ‘This is one of the rare cases in which 
the appellant has been able to make out a 
ground to support his argument that the 
plaintiff has set an unduly tigh valuation’ 
on his suit possibly for the purpose of em- 
barrassing the defendant if he desires to 
appeal from the preliminary decree. Such 
cases must necessarily be rare because it 
is not often that a plaintiff will voluntarily 
pay more court-fee than he need pay on his 
plaint, I do not consider that the decision 
in C.K. Umar v.C. K. Ali Ummar (3), or 
in In re N. Venkatanandam (9), warrant a 
revision of the view expressed in Butto 
Krishna Roy v. The Barkar Coal Co. (8), 
which was based on the decision of tbe 
Full Bench of the Madras High Court in 
Srinivasacharlu v. A. Parindevamma (10). 
I donot think that any ground for varying 
the practice of this Court isto be founa 

(9) 56 M 705; 141 Ind. Oas. 602; AIR 1933 Mad. 
330; 37 L W 106; (1933) M W N 36; 64M LJ 198; 
Ind. Rul. (1933) Mad, 149. 

(10) 39 M 725; 33 Ind. Cas, 602; A IR 


1917 Mad, 
668; 30 M LJ 102. ; 
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in the decision ofthe Judicial Committee 
of the Privy Councilin Faizullah Khan 
v. Mauladad Khan (D. That decision was 
not based cn the view that an 
appellant was entitled to place any value 
which he might please on a memorandum 
of appeal governed bys.7 (4) (f) Oourt 
Fees Act, it rather supports the contrary 
view. It was pointed out that in that ap- 
peal the valuation in question could not 
be Tegarded as an under-valuation or as a 
split valuation, and that the value „of the 
ultimate decree was not likely to exceed 
the value which the appellant had placed 
on his memorandum ofappeal. I donot 
consider that a casual remark of Lord 
Tomlin made inthe course of argument 
ought properly to be treated as ifit were a 
part of the considered judgment ultimately 
delivered by the Judicial Committee; and 
since the ultimate decision was not based 
on the view that the appellant was entitled 
to place an arbitrary valueon his memo- 
randum of appeal, it should I think be 
considered that that view was not accepted 
by the Judicial Committee. The plaintiff 
ina suit for accounts places a tentative 
valuation on his suit roughly estimating 
the’ amount which he is likely to get as 
aresult of his litigation but itis obvious 
that.if the defendant considers that apart 
from the merits ofthe case, the suit has 
been heavily overvalued, he should take 
the objection at once. He is vitally in- 
terested in the matter since the court-fee 
paid on the plaint will form part of the 
costs which he himself will have to bear 
if the preliminary decree is given against 
him. If | the defendant appeals from 
the preliminary decree, the value 
of the appeal is not what would be the 
value of the decree tothe plaintiff if the 
appeal should succeed itis what would 
have been the value of that decree if no 
appeal had been preferred at all. - It ap- 
pears to be clear that the value placed 
onthe memoradum of appeal must not be an 
arbitrary valuation: and that in all ordi- 
nary cases coming under s.7 (4 , Court 
Fees Act, a defendant Oise oe appeal 
from the preliminary decree should not be 
permitted tovalue his appeal at anything 
less than the valuation of tke plaint 
(provided of course that he is appealing 
from the whole decree) unless he can de- 
monstrate that there is valid ground for 
holding that the plaint was deliberately 
overvalued. In the present casesince it 
does appear that there is ground for hold- 
ing that the plaint was valued at an un- 
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necessarily high figure, I would admit this 
memorandum of appeal. ` 
N. Reference answered. 


— 


CALCUTTA HIGH COURT 
Civil Appeal No. 78 of 1932 
August 13, 1935 
MOCKERJL AND S. K. GHOSE, JJ. 
SECRETARY or STATE—DEFENDANT— 
APPELLANT 
versus 
HIRU MONDAL AND ora ERS—PLAINTIFF3— 
RESPON DENTS. 

Tort—Joint tort-feasors— Kanungo 
plaintiff's land— His action not repudiated 
ernment—Held, Government was jointly 
mesne profits. 

Where a number of persons actuated by design 
oras aresult of conspiracy combine together and 
dispossess the plaintiff, the plaintiff is entitled to 
look to all of them jointly for recovery of mesne 
profits. 

The Kanungo at first committed stray acts of 
trespass upon the plaintiff's land and thereafter 
entering into a combination with the other defend- 
ants went upon the land, gave them a settlement 
and got the plaintiff dispossessed. The Government 
never at any time repudiated the action of the 
Kanungo, Subsequently, the plaintiff filed a suit for 
possession and mesne profits : 

Held, that Government was 
others to the plaintiff on account of mese profits. 
Ramratan Kapali v. Aswini Kumar Dutt (1), 
followed, Gurudas Kundu Chaudhury v. Hamendra 
Kumar Roy (3), distinguished. 

Held, also, that when a combination of this charac- 
ter exists, the plaintiff is justly entitled to say that 
it is not for him to find out what exactly is the 
amount which each of the trespassers has received 
from the property, but that he would make them all 
jointly liable for the entire amount of profits which 
they had received or which they might with ordi- 
nary diligence have realised from the proper- 


ty. 

“o. A. from original decree of the 
Sub-Judge, Krishnagar, dated July 31, 
1931, l 

Mr. S. C. Basak, for tbe Appellant. 

Mesers. Bejoy Kumar Bhattacharjee and 
Amarendra Narain Bagchi, for the Respon- 
dents. 

Judgment.—This is an appeal pre- 
ferred by the Secretary of State for 
India in Council from a final decree for 
mesne profits passed in accordance with 
O. XX, r. 12 (2), Civil Procedure Code. 
In order to appreciate the contention that 
has been urged on behalf of the 
appellant in this appeal, ib is necessary to 
set out a few facts. The plaintif Hiru 
Mandal instituted a suit in 1920 for re- 
covery of possession of 138 bighas of land” 
together with mesne profits against the’ 
Secretary of State for India in Council 


trespassing om 
by Gov- 
liable for 


jointly liable with 


1935 


as the first defendant and four other 
‘persons a8 defendants Nos. 2 to 5. The 
allegations in the plaint were that the 
plaintiff was the owner of a holding bear- 
ing No. 17 in the rent roll prepared 
according to the rules and orders of the 
Board of Revenue; that the said holding 
consisted of about 200 bighas of land and 
the rental thereof had been fixed at 
Rs, £37-8-0 exclusive of cesses which were 
fixed at Rs. 7-6-9; that he was 
in possession of the lands but that a 
Kanungo of the Government had forcibly 
taken away straw’ from the lands in the 
month of Pous 1924 B. S. and thereafter 
had dispossessed the plaintiff on Magh 1, 
1324 B. S. and had put the other defen- 
dants in possession. 

Two written statements were filed in 
the suit, one on behalf of the Secretary 
of State for India in Council and the 
other by defendants Nos, 2 to 5. The 
defences taken were practically on the 
same lines in both the wriiten statements. 
It should be stated here that it was not 
suggested in the written statement that 
was filed on behalf of the Secretary of 
State for India in Council that the action 
of the Kanungo which was complained 
of in, the plaint was something beyond 
or in excess of his authority. Defences 
on the merits were taken and these de- 
fences being considered, the Munsif made 
a decree in plaintiff's favour in respect 
of a quantity of 113 odd bighas of land. 
An appeal was taken from the said decree 
by the Secretary of State for India in 
Oouncil to the Court of the District Judge 
but the appeal was dismissed, From the 
decision last mentioned, a second appeal 
was taken to this Court, that appeal being 
No. 1312 of 1925. The contention that 
was urged in this second appeal turned 
upon the question of limitation. But this 
Court, on considering the findings of fact 
at which the learned District Judge on 
appeal had arrived, came to the conclusion 
that the suit was not barred. It was held 
by this Court that the allegations as re- 
gards the cutting and taking away of 
straw in Pous 1334 that had been made 
in the plaint related only to stray acts 
committed by the Kanungo but that in 
point of fact the real cause of action arose 
in the month of Magh 1324, when the 
dispossession actually took place. On this 
point, it was observed thus: 

“He (tbat is, the District Judge) fgund that the 
real dispossession took place when the settlement 
was made by Government with’ defendants Nos, 2 
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to 4 and when'in pursuance of that settlement 
they entered into possession of the disputed land.” 
Now, having held that the suit was not 
barred by limitation and taking into con- 
sideration the other finding of fact at 
which the Court of Appeal below had 
arrived, this Court dismissed the second 
appeal and the result was that the de- 
cree the trial Court had made was confirmed. 


“It is necessary here to set out the terms 


of that decree. The decree was in these 
terms; 

“It is hereby ordered and decreed that this suit 
be decreed on contest against defendants Nos. 1 
to 4 and be dismissed against defendant No. 5, 
Plaintiff's raiyati right in the disputed land be 
declared and the plaintiff do get khas possession of 
the same, Plaintiff do also get mesne profits {to be 
hereafter determined) from the date of disposses- 
sion to the date of recovery of possession with 
annual interest up to the date of realization, 
Plaintiff do get costs with interest at the rate of 
6 per cent. perannum from defendants Nos. 1 tol, 
Defendant No. 5 do bear his own costs.” 


In pursuance of this decree, an inquiry 
was held under the provisions of 0, XX, 
r. 12, sub-r. 1 of the Code. The Com- 
missioner who held this investigation made 
a report on November 18, 1930. This 
report was considered by the learned Judge 
and he eventually made his decision on 
July 31, 1931, reducing the amount of mesne 
profits which the Commissioner had assess- 
ed at Rs. 11,859-10-9 to Rs. 8215. The 
period for which the mesne profits ` was 
awarded was from 1325 to the end of 1334, 
The contention that has been urged on 
behalf of the appellant in this appeal is 
that the Secretary of Slate for India in 
Council was not jointly liable with the 
other defendants for the entire amount of 
mesne profits that was awarded by the 
learned Judge but that his liability should 
be confined to such rents as he may have 
realised from the other defendant. At the 
outset it may be observed that the lability 
was determined by the preliminary decree, 
and so it cannot be challenged in this 
appeal from the final decree. But on the 
merits it may be pointed out that in the 
decisions of the several Courts in the 
original suit itself, it had been found that 
there was a combination amongst the 
several defendants, the result of which, 
according to the said Courts, was that 
the plaintiff was dispossessed. These 
findings have been referred to by the 
learned Judge in his judgment. The : 
learned Judge has observed that under 
issue No. 6 it had been found by his pre- 
decessor that the Kanungo had entered into 
an unholy combination with defendant 
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No. 3 to wrench away the land from ‘the 
plaintiff and that the District Judge had 
also accepted the same view. Tue learned 
Judge held inasmuch as such a combina. 
tion existed amongst the several defend- 
ants, the test of joint liability ina matter 
of this description had been satisfied and 
that, therefore, defendants Nos. 1 to 4 
were all jointly liable for the claim for 
mesne profits. It cannot be disputed that, 
so far as this Court is concerned, the 
view which the learned Judge has taken 
of the question of joint or several liability 
with regard to mesne profits, has been 
adopted and applied in a number of cases. 
Amongst these cases the one to which it 
would ke sufficient to refer is the judg- 
ment of Mookerji, J, in Ramratan Kapali 
v. Aswint Kumar Dutt (1). The learned 
Judge observed in that case as follows: 

“Tt cannot be laid down as an inflexible rule, that in 
every case of tort, the Gourt is bound to passa joint 
decree against the wrong-doers, making each joint- 
ly and severally liable for the whole amount decreed. 
In case, therefore, in which the controlling general 
principle, namely that where acts of several per- 
sons, by design or by conduct tantamount to con- 
spiracy, contribute to the commission of a wrong, 
they are jointly liable, is not applicable, the rule 
of joint liability also ceases to be applicable.” 


These observations clearly indicated that 
where a number of persons actuated by 
design or as a result of conspiracy combine 
together and dispossess the plaintiff,the plain- 
tiff is entitled to look to all of them jointly for 
recovery of mesne profits. If this principle 
be correct, then there can be no question 
that upon the facts found in the present 
case, the learned Judge’s decision is rignt 
because the case, as far we have been 
able to understand it, was this; that the 
Kanungo at first committed stray acta of 
trespass upon the plaintiff's land and that 
thereafter entering into a combination with 
the other defendants went upon the land, 
gave them a settlement and got the plain- 
tiff dispossessed. We also understand that 
it was the case for the Government at 
the time that the lands did not appertain 
to the plaintiff's holding No. 17 but were 
khas lands of which the Kanungo was 
entitled to take possession: on kehalf of 
the Government. It is clear that the action 
of the Kanungo was never repudiated by 
the Government at any stage. It has to be 
stated here that although the ohservations 
quoted above from the judgment of Moo- 
‘kerji, J., in Ramratan Kapali v, Asuini 
Kumar Dutt (1), were not specifically dis- 
ented from in any later decision of this 

(1) 37 O 559; 6 Ind, O 5.69; 110 L J 503;140 
W N849. 
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Court, there was a decision of Page, J., in 
Pramada Nath Roy v. Sectretary of State 
(2), in which another part of that decision 


-was dissented from, namely that part of 


the decision wherein Mookerji, J., had laid 
down certain principles which according to 
him were to be followed in apportioning the 
liability of the different grades of tenants or 
under-tenants. The decision in Ramratan 
Kapali v. Aswini Kumar Dutt (1), above 
cited, however; has since been reversed by 
the Judicial Committee in Gurudas Kundu 
Choudhury v. Hemendra Kumar Roy (8), 
Dr. Basak appearing on behalf of the 
appellant has contended that the principle 
above referred to should no longer be 
treated as correct and that the pronounce- 
ment of the Judicial Committee in Gurudas 
Kundu Choudhury v Hemendra Kumar Roy 
(3), has shaken the authority of Ramratan 
Kapali v. Aswini Kumar Dutt (1), and of 
other cases on ‘which it was founded. He 
has drawn our atténtion first of all to the 
definition of mesne profits as given in the 
Code in s. 2,cl. 12. Mesne profits is there 
defined as meaning 

“those profits which the person in wrongful posses- 
sion of the property actually received or might with 
ordinary diligence have received therefrom, together 
with interest on such profits.” 

It is not necessary to refer to th rest 
of the definition. This definition has been 
emphasised by the Judicial Committee in 
Gray v. Bhagu Mian (4), in which their 
Lordships have said: 

‘Under the definition of mesne profits under 
8. 2, sub-s. 12, Civil Procedure Oode, 190%, the sum 
to be awarded is not what the plaintiff has lost 
by his exclusion from the land but what the 
defendant has made, or might with reasonable 
diligence have made, by his wrongful possession,” 

There can be no dispute whatsover that 
that is the meaning of the expression 
“mesne profits’ such as has been used in 
the Code and with regard to which 
the plaintiff is entitled to a decree 
in the present case. If that definition is 
applied tothe mesne profits withregard to 
which the plaintiff is entitled toa 
decree in the present case and if the 
finding be, as itis that all the defendants 
acted jointly and in pursuance of a combi- 
nation, then it is difficult to see how this 

(2) 53 O 992; 99 Ind. Cas. 428; AIR 1927 Cal 
182; 310 WN 12. 

(3) 56 IA 290; 121 Ind, Cas 525; AIR 1929 PO 
300; 57 O 1;£0 O LJ 369; 340 WNG9; 31 LL W 
7; 32 Bom, L R 148; 58 M J J 74; (1930) MWN 
533; Ind. Kul. (1930) P C 61 (P O). ; 

(4) 57 IA 105; 121 Ind. Cas. 510; A I R 1930 
PU 82: Y Pat 621; (1930) A L J 128; 31 L W 425; 
34 O WN 257; 32 Bom. LR 525;7 O W N 303; 58 
M L J 215; (1930) M W N 580; Ind, Rul (1930) P Q 
16 (P ON 
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definition is not satistied if calculation is 
made of such profits as the denfendants 
who acting together and in combination 
with each other purported to dispossess the 
plaintiff and were in wrongful possession 
of the property might with ordinary dili- 
gence have received therefrom. When a 
combination of this character exists, the 
plaintiff is jusily entitled to say that it is 
not for him to find out what exactly is 
the amount which each of the trespassers 
has received from the property, but that he 
would make them all jointly liable for the 
entire amount of profits which they had 
received or which they might with ordinary 
diligence have realised from the property. 
The decision of the Judicial Committee in 
Gurudas Kunda Chaudhury v. Hemendra 
Kumar Roy (3), as has already been stated, 
has been relied upon by Dr. Basak. 

Now the facts of the above case weie 
that a quantity of land to which three 
families of zamindars were entitled in 
certain shares became diluviated. On re- 
formation the Government took possession 
of the landa and let them out on a putni 
lease. One of the three families recovered 
the land from the Government andallow- 
ed the putnidar to continue in possession, 
Subseqyently, members the other 
two families sued the family which had 
recovered the land, the Government and 
the putnidar claiming to recover posses- 
sion of the lands and the mesne profits. A 
decree was passed in certain terms to 
which we need not refer here. One of the 
questions which arose upon that decree was 
on what basis the mesne profits should be 
computed. On that question, it was held 
that mesne profits, recoverable from 
the principal defendants who had recover- 
ed the land’ would be on the basis of the 
rents they had received from the 
putnidar and not upon the produce 
value of the land. The distinguishable 
element of that case was that the land 
was in occupation of a putnidar and that 
the putnidar was not a trespasser and 
in those circumstances their Lordships 
held that it was not obligatory on the 
part of the trespasser to remove the 
pulnidar from the land. On the con- 
struction of the decree it was held that 
it was not a joint and several decree 
against all, and indeed such a decree 
could not be made because the different 
defendants came into possession at different 
times. 

The facts of the present cage are en- 
tirely different, Here, if thé findings be 
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correct, and we have got to gò upon the. 
findings such as have been recorded in 
the concurrent judgments of the several 
Courts which disposed of the original suit, 
there were no tenants on the land except- 
ing the plaintif who claimed to bein oc- 
cupation of it as a tenant. The lands 
were claimed on behalf of the Government 
as khas lands and the Kanungo presumb- 
ly acting on behalf of the Government, 
put the other defendants into possession, and 
if the findings be correct, he did so mala 
fide. Weare of opinion that the decree 
that has been passed in this case is a de- 
cree whichis amply supported on Principle 
and by authority. Another decision of the. 
Judicial Committee has. been referred to 
by Dr. Basak, namely the cage of 
L. P. E. Pugh v. Asutosh Sen (5). But we 
do not think that anything that has been 
said in that case can be of any assistance 
to the appellant in the present case. That 
case was an action of trover and the dis- 
tinction was pointed out by their Lord- 
ships of the Judicial Committee in their 
judgment. As has been observed in Basanta 
Kumar v. Ram Shankar (6): 

“In the case of claim of mesne 
courses are left open to the Oourt. A decree for 
mesne profits may be passed jointly and severally 
against all. the trespassers who may have jointly 
kept the plaintifis out of possession of any parti- 
cular property leaving them to have their res- 
pective rights adjusted in a separate suit for 
contribution or the respective liabilities of such 
trespassers may be ascertained in the plaintiff's 
suit against them, and a decree on the basis 
of such several liabilities may be passed as 
against the respective trespassers in plaintiff's 
favour.” : 

In the present case, as has been pointed 
out by the learned Judge in his judgment, 
there was no claim and no averment made 
in the statement filed on behalf of the 
diferent defendants, alleging that they 
were separately liable for mesne profits as 
amongst themselves. The different defen- 
dants all pleaded that they were not 
liable for mesne profits at all. We are of 
opinion that the decree which the Court 
below has made is right. We according- 
ly dismiss this appeal with costs to the 
plaintiff-respondent, 

D. Appeal dismissed. 

(5) 56I A 93; 114 Ind, Cas. €01; A IR 192) P 0 
69; 8 Pat. 576; 33 O W N 323; 29 LW 4419; 10 PL 
T 155; 6 0O W N 151; 490 L J415; 31Bom.L R 
702; (1929, A LJ 170; 55M LJ 517 (P O). 

(6) 59 O 859; 138 Ind, Cas. 882; AIR 
600; 550 LJ 295; Ind. Rul, (1932) Oal. 510, 
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PATNA HIGH COURT 
Criminal Revision PETITION No. 165 
of 1935 
July 16, 1935 
DHAVLE, J. 
RAMESHWAR PATHAK AND ANOTHER 
: ’ — PETITIONERS 
versus 


BAIJNATH RAI—Opposite Party 

Criminal Procedure Code (Act V of 1898), s. 12— 
Jurisdiction—Magistrate in charge of one sub-divi- 
sion— Jurisdiction over entire District, if retained 
when not curtailed. 

Although a Magistrate is placed in chargé of one 
Sub-Division, his jurisdiction over the area outside 
his jurisdiction as a Magistrate of the First Olaes 
is retained unless specifically curtailed. 

Where a District Magistrate transferred a -case 
under s. 145, Criminal Procedure Code, to another 
Magistrate in another Sub-Division and the Magis- 
trate to whom it was transferred included, in the 

roceedings before him, certain Jand outside his Sub- 
Division : 

Held, thathe bad jurisdiction to do so. Chella 
pathi Naidu v. Subba Naidu (l) distinguished, 
Rameshwar Dusadh v. Emperor (2) and Sarat Chandra 
v. Bepin Chandra (3), followed. a 

Or. R. P. from an order of the Sub-Divi- 


sional Officer, Supaul, dated December 2], - 


1934. 

Messrs. G. C. Mukharji and S. C. Mazum- 
dar, for the Petitioners. 

“Messrs. Manohar Lal and Rameshwar 
Choudhury, for the Opposite Party. 

_Judgment.—This rule was issued on 
the ground that the Sub-Divisicnal Magis- 
trate of Supaul had no jurisdiction to 
add in the proceeding he drew up under 
s. 145, Criminal’ Procedure Code, under 
orders of the District Magistrate of 
Bhagalpur, certain _ plots which had 
originally been excluded by the Sub-Divi- 
sional Magistrate of Madhipura from the 
original proceeding that he drew up 
under that section. The case had been 
transferred from the file of the Sub-Divi- 
sional Magistrate of Madhipura after he 
had tried it for several days, andit was 
transferred by the- District Magistrate to 
the Sub Divisional Officer of Supaul for 
disposal with a request to take it up 
and finish it as soon as possible: 

“Provided that he is satisfied that the conditions 
precedent for such a case still exist. The question 
as to whether more plots should be added to the 
land. under proceedings should also be considered 
before the case is re-opened.” 

-As a result of this order of the Dis- 
trict Magistrate, the Sub-Divisional Magis- 
trate of Supaul drew up a fresh proceed- 
ing under s. 145 though the lands in 
dispule all lay within the Madhipura Sub- 
Division, and included in the proceeding 
all the disputed plots, while on February 24, 
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1934 the Sub-Divisional Magistrate at 
Madhipura had left out such plots as were 
not claimed by the parties to be in their 
physical possession. The learned Advocate, 
for the petitioners has cited Chellapatht 
Naidu v. Subba Naidu (1) and contended 
that though it may possibly have been. 
open to the Sub-Divisional Magistrate of* 
Supaul, in view of the older decisions re- 
ferred to in ihe case cited, to continue 
the proceedings under s. 145 or even to 
draw up fresh proceedings under that 
section in respect of the lands included 
by the Sub-Divisional Magistrate of Madhi- 
pura in his proceeding, it was not open 
to him to do anything at all in respect of | 
otber plots, lying as they admittedly 
did outside his Sub-Division and within 
the Sub-Division of Madhipura. The learn- 
ed Advocate points out that the District 
Magistrate had not in fact made up his 
mind to include’ any new plots ini the 
proceeding under 8. 145 and concedes 
that if he had done so, it might be that 
the Subk-Divisional Magistrate, Supaul, was 
entitled to deal with those plots as with 
the plots originally included in the pro- 
ceeding of the Sub-Divisional Magistrate of 
Madhipura and for thesame reason. 

The case cited undoubtedly supports the 
contention of the learned Advocate. Reilly, 
J., who dealt with that case, sitting singly, 
said: “no doubt that the order under 
s. 145 (1) must be made by a Magistrate 
having local jurisdiction over the land 
or water concerned.” and that this was 
made clear both by the object and the 
wording of the section. Unfortunately for 
the petitioners the matter is concluded by 
authority in this Court the other way, an 
authority which is binding on me.sitting 
singly. This authority was cited by Mr. 
Manohar Lal who appears for the opposite 
party Rameshwar Dusadh v. Emperor (2), 
decided by Mullick and-Sultan Ahmad, JJ. 
That was a case where the Police made a 
report under 8. 110, Criminal Procedure Code, 
to the District Magistrate who in turn made 
it over to a First Class Magistrate in, 
charge of the Sadr Sub-Division of Bhagal- 
pur. The District Magistrate subsequently 
withdrew the case from the file of that 
Officer and transferred it under s. 192 of 
the Code to the file of the Sub-Divisional 
Magistrate of Madhipura, who drew up 


proceedings under s. 112, claling upon 
(1) 52 M 241; 114 Ind. Oas. 625; AIR 1928 Mad ` 
1230; 30 Or. LJ 310; 55 ML J 693; 28 L W 664; 
(1928) MWN 921, ; 
(2) 1 P L T 632; 55 Ind. Oas, 593; A I R 1920 Pat. 
25; 21 Or. L J 324 : 
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certain persons to show cause why they 
should not bs bound down. When the 
matter came up to the High Court in 
revision, it was urged that the-Sub-Divi- 
sional Officer’ of Madhipura had no 
jurisdiction in the case inasmuch as the 
Petitioners did not reside within the local 
limits of that sub-Division. Their Lordships 
pointed cut that whether the Sub-Divisional 
Magistrate of Madhipura did or did not 
have jurisdiction depended upon the 
Government notification appointing him’as 
Magistrate. They found frcm the notifica- 
„tion that the local Government had directed 
that the Magistrate should have charge of 
the Madhipura Sub-Division without mak- 
ing any ordery restricting his general 
jurisdiction over the whole district of Bha- 
galpur. This is exactly what has hap- 
pened in the present case. 

Mr. Manohar Lal has referred me to the 
notification appointing Babu Nand Kishore 
Singh tohold charge of the Supaul Sub- 


Division, and the learned Advocate for the 


petitioner has not been able to refer me to 
any order of the local Government re- 
stricting the Magistrate's general jurisdic- 
tion over the whole district of Bhagal- 
pur. Mollick,J.,in Rameshwar Dusadh’s 
case (2), referred to s. 12, Criminal Procedure 
Code,*and pointed out that although the 
Magistrate was ‘placed in charge of the 
Madhipura Sub-Division, there was nothing 
to show that his jurisdiction over the area 
outside his jurisdiction asa Magistrate 
ofthe First Class was curtailed and that 
therefore, no matter how the Police report 
came before the Sub-Divisional Magistrate 
of Madhipura, the Magistrate as a Magis- 
trate of the First Class had jurisdiction to 
take proceedings under s. 110 of the Code. 
He fortified himself in this view by re- 
ferring to the well-known case reported in 
Sarat Chandra v Bepin Chandra (8). 

An attempt has been made on behalf 
of the petitioners to argue that the terms 
of s. 12, Criminal Procedure Code, cannot 
have been intended to override the specific 
provision contained in s. 149, as regards 
Sub-Divisional Megistrates. ‘The conten- 
tion overlooks the fact that jurisdiction 
under s. 145 is not confined to Sub-Divi- 
sional Magistrate’s but can also be exercis- 
ed by Magistrates of the First Class. The 
decision in Chellapathi Naidu v. Subba 
Naidu (1) is also easily distinguishable on 
more than one ground. In the first place, 
the learned Judge did not consider the 
effect of s. 12, Criminal Procedure Code; 

(3) 28 O 389; 60 W N 552, 
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secondly, he was dealing with a presidency 
where a District Magistrate may post one 
Sub-Divisional Magistrate to the charge of 
another Sub Division, which is not the 
case in Bihar and Orissa. Lastly, it is not 
open to me, as the learned Advocate for 
the petitioners at last realised, to follow 
the Madras decision in preference to the 
ruling of a Bench of two .Judgesof this 
Court on essentially similar facts while 
the attempt to distinguish the ruling 
from Rameshwar Dusadh v, Emperor (2) 
has broken down completely. The Sub- 
Divisional Magistrate and the Magistrate of 
the First Class are under no greater re- 
strictions in proceedings under s. 145 than 
in those under s.110 of the Code. The 
result is that the Rule must be discharged 
aud the application in revision dismissed. 
N. Rule discharged. 


MADRAS HIGH COURT 
Second Oivil Appeal 518 and 519 of 
1 
: March 27, 1935 
RaMESAM AND VENKATASUBBA Rao, JJ, 
K. KANNIAPPA MUDALIAR-—PLAINTIRE 
—APPBLLANT 


VETSUS 
Fas SECRETARY or STATE For 
INDIA ın COUNCIL—Deranpant 
— RESPONDENT 

Madras Irrigation Cess Act (VII of 1865), s. 1 (a) (b) 
proviso—Ryotwari land—Flow of water from sluice 
opened by unknown person—Water used for irrigation 
—Levy of water cess—Legality—'Supply’, ‘use’, Mean- 
ings of —Scope and interpretation of cls. (a) and (b) 
and proviso—Interpretation of Statutes —Use of words 
judicially interpreted—Inference, 

Where the shutter of a sluice intended to allow 24 
inches of water to certain lands held bya ryotwari 
holder had been forced open by some unknown per- 
son and Government collected water rate from the 
plaintiff on the ground that the plaintiff's landshad 
benefited by the unauthorised flow : 

Held, (i) that the water must be held to have flow- 
ed from a source different from that which had been 
assigned by the Revenue Authorities ; 

(it) that the watercould not be held to have been 
‘supplied’ for the purposes of irrigation within 
s. lya) of the Irrigation Cess Act as ‘supply’ implies 
a previous request, express or implied, and an inten- 
tionalsupply. Venkatappayya v. The Collector of 
Kistna (1), referred to. 

(iti) that the water could not also be held to have 
been ‘used’as the word ‘use’ presupposes a freedom 
either to take or refuse. Venkatappayya v. The Collec- 
tor of Kistna (1), Krishnayya v. Secretary of State (2), 
Secretary of State for India v. Swami Nautheswarar 
(8) and Secretary of State v. K. Janakiramayya (4), 
referred to, 

(iv) that though the first part of s. 1, cl. (b) of the 
said Act covered cases of involuntary enjoyment pro- 
vided the irrigation was beneficial tu the crops, this 


a ae, 
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proviston was also not applicable as the water did 
not flow into the lands in question ‘from or through 
adjoining land’; ` 

Ww) that in any event the plaintiff was protected 
by the second proviso which provides that no cess 
shall be liable unless the land be irrigated by 
‘using’ the water. 

The phrase ‘from or through adjoining land’ in the 
first part of cl. (b) of s. 1 governs and qualifies the 
entire part. 

Except in the case of voluntary enjoyment ryotwart 
holders coming within proviso (2) arenot liable for 
water cess under the Irrigation Cess Act. Krishna 
Row v. The Collector of Kistna (5), dissented from. 

It isa well-known principle of construction that 
wherethe legislature uses in an Act a legalterm 
which has received judicial interpretation is must be 
assumed that the term is usedin the sense in which 
it has been judicially interpreted. 


S. C. A. against the decree of the District 
Court of Madura in A.S. No. 307 of 1926 
preferred against the decree of the Court 
of the District Munsif of Tirumangalam 
in O. S. No. 41 of 1927. 

These second appeals coming on for 
hearing, before Mr. Justice Venkatasubba 
Rao on May 8, 1934, and having stood 
over for consideration till May 9, 1934, 
the Court (Venkatasubba Rao, J.) made the 
following ; 

Order of Reference to a Bench. 

These appeals raise a question of 
‘difficulty and importance. The suits, out 
of which they arise, were brought to 
recover penal water rate alleged to have 
been illegally collected from the plaintiffs, 
in respect of certain ryotwari lands belong- 
ing to. them. The trial Court gave the 
plaintiffs a decree, but its decision has 
been reversed by the learned District 
Judge. 

The plaintiffs’ lands are registered wet 
lands, the source of irrigation assigned: 
by the Government being, a shuttered 
.Bluice in the channel in the Periyar 
‘system. On July 3, 1925, a lascar of the 
P. W. D. discovered that the shutter of 
the sluice, intended to allow 24 inches 
of water to pass, had been forced open, 
with the result that water 2 feet deep 
was passing into the distributory channel 
feeding the plaintiffs’ lands. It was found 
that the lock of the shutter had been 
removed, as also the cross bar. The 
plaint lands were then partiy under 
seedlings and partly ploughed. The next 
morning at about 11 a.m, the shutter was 
replaced. The plea of the Government is 
‘that there having been irregular irrigation, 
the penal water rate was rightly imposed. 

First, the view taken by the lower Courts 


in regard to there having been a different - 


“or an additional source of irrigation, 
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seems perfectly correct. The assigaed 
source is the shuttered sluice and there 
can be no doubt that the sluice forced 
open is different from the sluice fitted 
with a shutter. I, therefore, agree that 
water from a source different from, or in 
addition to, that whichhas been assigned, 
has been enjoyed, 

Both the Courts below h.ve concurrently 
found (1) that there isno evidence to fix 
the responsibility for forcing open the 
shutter either on the plaintiffs or anyone 
else and (2) that the irrigation with the 
excess water was beneficial to the plaint 
lands. On these facts the question arises, 
are the plaintiffs liable to pay penal 
water rate ? 

In the lower Courts (though not here), 
the Government contended that the facts 
of the case bring it within s. 1 (a) of the 
Irrigation Cess Act. That applies ‘when- 
ever water is supplied or used for purposes 
of irrigation’. There is no question of 
supply in the present case; the point to 
decide is, was water ‘used’ for purposes 
of irrigation? In Venkatappayya v. The Col- 
lector of Kitsna (1), it was held by a Bench 
of this Court, that the use contemplated is 
a voluntary use, a3 the term presupposes 
a freedom either to take or to refuse the 
water. This case was followed by another 
Bench in Krishnayya v. Secretary of State 
(2), where it was pointed out that where 
a person has no choice in the matter, he 
cannot be said to have used the water 
within the meaning of the Act; in other 
words, the option either to take or to refuse 
the water is necessarily involved in the 
word ‘use’. According to these two deci- 
sions, it would be wrong to penalise a 
person when there has been augmentation 
of water even against his own wish. It 
was subsequent to these rulings, that 
cl. 1 (b) was newly inserted by the 
Amending Act- of 1900. That clause was 
presumably intended to abolish the dis- 
tinction in certain cases between voluntary 
and involuntary enjoyment of the water. 
The question is, has that distinction been 
done away with only in a limited class 
of cases or altogether and for all purposes ? 
For the Government it is contended that 
on a proper construction, even cl. (a) 
applies as much to involuntary as to 
voluntary enjoyment. I must confess to 
some difficulty inaccepting this argument. 
If no distinction wasintended to be main- 
tained between voluntary and involuntary 

(i) 12 M 407; 13 Ind, Jur. 374, 

(2) 19 M ?4. 
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enjoyment, why was cl. (a) retained at all? 
That some difference was intended between 
cl. (a) and cl, (b) cannot be gainsaid. 
Under the latter clause, that the irrigation 
has been beneficial, is a necessary 
ingredient; under the former it is not. 
If involuntary enjoyment is what both the 
clauses refer to, can the Government at 
its pleasure, rely upon either cl. (a) or 
cl, (b) irrespective of the question of benefit? 
Had the intention been to wipe out the dis- 
tinction between voluntary and involuntary 
enjoyment, the proper and natural course 
would have been to remove cl. (a) 
altogether when the amendment of 1900 
was made. That clause having been 
retained, it may be assumed, as was 
pointed out in Secretary of State for India 
v. Swami Nautheswarar (3), that the same 
interpretation must be placed upon the 
word ‘used’ incl. (a) even subsequent to 
to the amendment, as was done previously. 
The amendment of 1900 was the result of 
the two decisions in Venkatappayya v. The 
Collector of Kistna (1), and Krishnayya v. 
Secretary of State (2), and yet.cl. (a) in its 
original form was retained. From this, 
as Sankaran Nair, J, points out, it may 
be fairly inferred that the judicial inter- 
pretation of the term received legislative 
sanction: see Secretary of State w. K. 
Janakiramayya (4). What is more, the 
second proviso to the first section was also 
newly inserted by the Amending Act, 
The words there occurring as ‘unless the 
same be irrigated by using without due 
authority.’ It seems right to hold that 
the identical word occurring in both the 
proviso and the substantive part must 
receive the same meaning. If that be 80, 
the proviso strengthens the conclusion that 
what is contemplated is the voluntary 
obtaining of the water. If the matter has 
rested there, I should, without much 
difficulty, hold that the act being voluntary 
is a necessary ingredient under cl. (a). 
Olause (b) seems, in my opinion, restrict- 
ed to a limited class of cases, The words 
‘river, stream, channel, tank or work’ are 
qualified by the phrase ‘from or through 
adjoining land. In construing the clause, 
the qualifying words must not be ignored 
and they have the effect, in my opinion, 
of limiting the scope of the provision. 
But then a difficulty arises. In the second 
part of the clause referring to a reservoir, 


. (3) 34 M 21; 6 Ind. Cas. 199; 0M LJ 766: (1910) M 
W N 495;7M LT 407, 

(4) 37 M 322 at p 312; 18 Ind. Oas. 770; 13ML T 
235; (1913) M W N 235: 24 M L J 865, ` 
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the word ‘used’ again occurs. Does this 
mean that under the first part which 
refers to adjacent land, the enjoyment 
may be involuntary, but the second part, 
which deals with a reservoir, requires that 
there should be a voluntary enjoyment? 
Is an intention to make this distinction 
to be imputed to the legislature? There 
is yet a further difficulty. At least the 
first part of cl. (b) must, as I have shown, 
refer to involuntary enjoyment. Thesecond 
proviso referring to ryotwari holders applies 
alike to cls. (a) and (b); but that proviso, 
as already stated, is restricted, if properly 
construed, to voluntary enjoyment. The 
result isthat the second proviso contra- 
dicts the first part of the substantive cl. | 
(b), in other words the provision that the 
enjoyment may be involuntary in certain 
cases, becomes nullified by the proviso, 
The section is thus badly worded. The 
matter becomes more obscure by reason 
of the conflict in judicial decisions, which, 
incidentally I may observe, have not 
adverted to these difficulties, To the cases 
already mentioned may be added Secretary 
of State v. Janakiramayya (4), Krishna Row 
v. The Collector of Kistna (5), and Bho- 
garaju Kanakamma v.The Secretary of 
State (6), In the second of these three 
cases it is worthy of remark that it is as- 
sumed that every part of the Act applies 
tothe involuntary enjoyment also. 
Ordinarily, if the case was to be referred 
toa Bench of two Judges, I should have 
myself made the order but they would in 
their turn in all probability refer the 
question to a Full Bench. The orders of 
the learned Chief Justice may, therefore, 
be obtained as regards the posting of 
this case. If it goes before a Full 
Bench, the questions to be referred 
will be: (1) Does s. 1 (a) apply both to 
voluntary and involuntary enjoyment ? 
(2) If to voluntary enjoyment alone were 
the plaintiffs liable to pay penal water 
rate ? Inthis case the finding is that 
the plaintiffs did nothing beyond keeping 
the usual vents in their ridges open, 
The closing of those vents would have had 
the effect of depriving the Plaintiffs of 
even their legitimate supply of water. 
The distinction made by the learned Dia- 
trict Judge between (1) flow which is 
easily preventible and (2) flow that can- 
not be prevented without unreasonable 
expenditure seems equitable enough but 
(5) 26M L J 210; 22 Ind. Cas, 692: 1 L W 191, 


(6) 54 M L J 230; 107 Ind. Oas. 643; 39 MLT 610; 
AIR 1928 Mad, 145; 27 LW 791, 


iè, 
isit warranted either by the section or 
the authorities ? The legislature may bear 
such distinction inmind when enactinga 
new provision but the duty of the Courts is 
to interpret the provision as it stands. 


Mr. S. R. Muthusawmi Ayyar, for the 
Appellant. 

The Government Pleader, 
pondent. : 

These second appeals coming on for 
hearing again before the Bench (Ramesam 
and Venkatasubba Rao, JJ.) in pursu- 
ance of the above order of refererce on 
March 18, 19 and 20, 1935, and having 
stood over for consideration the Court 
(Ramesam and Venkatasubba Rao, JJ.) 
delivered the following 


Judgment.—The plaintiffs or ryotwart 
holders of lands registered wet, the source 
of irrigation assigned by the Government 
being a shuttered sluice in a channel in the 
Periyar system. On July 3, 1925, a lascar 
of the P. W. D. discovered that the shutter 
of the sluice intended tò allow 25 inches of 
water to pass had been forced open with 
the result that water 2 feet deep was 
passing into the distributory channel ir- 
rigating the plaintiffs’ lands. It was 
found that the lock of the shutter had 
been removed as also the cross bar. The 
plaint lands were then partly under 


for the Res- 


seedlings and partly éploughed. The next | 


morning at about IL A. M. the shutter 
was put back in place, the water having 
by, then irregularly flowed on to the 
plaintiffs’ lands for about 20 hours. The 
Government on the ground that was un- 
authorised ‘irrigation, collected water rate 
from the plaintifs under the provisions of 
the Madras Irrigation Oess Act (VII of 
1865). The plaintiffs brought the suits 
out of which the present appeals arise, 
claiming a refund of the water rate which 
according tothem was illegally collected. 

The first question that arises is, did the 
water flow from a source which is, diffe- 
rent from or in addition to that which has 
heen assigned by the Revenue Authorities 
as the source of irrigation of the lands in 
question ? (s. 1, proviso 2). The lower 
Courts have answered this question in the 
athrmative and in our opinion rightly. The 
source assigned: to the plaintiffs’ lands 
wag not thesluice but the shuttered sluice 
and it can hardly admit of no doubt, that 
the sluice with the shutter removed is 
different from the sluice fitted with the 
shutter and regulated in a particular 
manner. Ib must, therefore, be held that 
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tha water that flowed was from a sourcé 
different from the assigned source. 
We shall presently consider the applic- 
ability of the several parts of s. 1 to the 
facts of the case in hand, but we may at 
once mention that cl. (b? requires, as a 
condition precedent to the levy of the cess, 
that the irrigation is, in the opinion of the 
Revenue Authorities, beneficial to and 
sufficient for the requirements of the crop. 
The lower Court’s view that such an 
opinion must be deemed to have been 
expressed ‘has not been assailed and must 
be accepted as correct. Another fact 
which needs mention is that the lower 
Courts have concurrently found that for 
the occurrence in question, the plaintiffs 
are inno way responsible, the shutter hav- 
ing been forced open, if by human . 
agency, by some persons unknown. On 
these facts the question arises, was the 
water cess legally levied from the plaintiffs ? 
For the Government it is first contended 
that the facts of the case bring it within 


s. 1 (a) of the Irrigation Cess Act. That 
applies ‘whenever water is supplied or 
used for the purpose of irrigation’. It has 


not been suggested that any question of 


the water having been ‘supplied’ arises 
in the present case. When the providing 
of the water was not intentional og the 


part ofthe Government to refer to the 
water as having been ‘supplied’ would be 

to distort the word fromits true meaning. 

In Venkatappayya v. The Collector of 

Kistna (1), it was held by a Bench of this 
Court that the expression ‘supply’ implies 
inthe ordinary sense a previous request 
expressed or implied. Apart from that as 
we have said, the word ‘supplied’ neces-. 
sarily connotes that the water was inten- 
tionally provided and makes the provision 
inapplicable when the water flows of its 
own accord, Then the question arises, 
onthe facts of the case can, it be said that 
the water was ‘used’. In the same case it 
was held that the use contemplated by the 
Act is a voluntary one and that it pre-sup- 
poses a freedom either to take or refuse 
the water. This view was affirmed by 
another, Bench in Krishnayya vo Secretary 
of State for India (2), where it was 
clearly pointed out that where a person 
has, no choice in the matter, he cannot be 
said to have‘used’ the water within the 
meaning ofthe Act. According to these 
two decisions, it would be wrong to pena- 
lise a person when there has been aug- 
mentation of water even against his own 
wish. Subsequent to these rulings, : the 


1985 


Legislature has by amending the Act in 
1900 introduced very important changes, 
To appreciate the true effect of the amend- 
ment the changes not only in the wording 
but in the structure of the Act should be 
carefully noticed. The present a. 1 (a) 
corresponds roughly to s. 1 of the Act 
prior tothe amendment and what appears 
now as the first proviso corresponds to the 
old s. 4. The point to note is, that in the 
old ss. 1 and 4, thewords that occurred 
were ‘supplied’ and ‘used’, Those words, 
as interpreted by the two decisions above 
cited, had reference to voluntary and not 
to involuntary user. The word ‘supply’ un- 
der those decisions implied a previous 
request and the word ‘use’ presupposed a 
‘freedom to refuse. The legislature, while 
re-enacting the provisions inan amended 
form, has retained thetwo words ‘supplied’ 
and ‘used’ and it may he presumed that 
it has been so done with the object of 
adopting the legal interpretation put upon 
those words by the Courts (Maxwell on 
the Interpretation of Statutes, (1929), 7th 
Edition, p. 265), 

“There is a well-known Principle of construction 
that where the Logislature uses in an Act a legal 
term which has received judicial interpretation, 
it must be assumed that the term is used in the 
sense In®which it has been judicially interpreted; 
that is to say unless the Contrary intention ap- 
ra (Statute Law by Crais (1933) 3rd Edition, 
P . 


The Legislature would have made its 
meaning clear by the use of apt words, 
had it intended to depart from the construc. 
tion placed by the Courts on the words in 
question; on the ccntrary, as Sankaran N air, 
J. points out in Secretary of State v. K, 
Janakiramayya (4), from the retaining of 
cl. (a) in ite original form (so far as this 
matter is concerned) it may be fairly in- 
ferred that the judizial interpretation of 
the term ‘supplied’ and ‘used’ received legis. 
lative sanction. See alsoan observation to 
the same effect in Secretary of State for 


India v, Swami Naytheswarar (3). While, 


however, the Legislature gave effect to the 
view judicially expressed that in cases 
falling within cl. (a), theliability arose from 
voluntary enjoyment alone, it provided by 
enacting a new provision in cl. (b) that even 
in respect of involuntary enjoyment, if certain 
conditions were satisfied, water cess was 
leviable. Clause (b) consists of two parts; (1) 
whenever water by direct of indirect flow 
or by percolation or drainage from any 
such river, stream, channel, tank or work 
from or through adjoining land irrigates 
poy land under cultivation oy (2) flows into 
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. ates any land’ in 
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2 reservoir and is thereafter used for 
irrigating any land under cultivation. The 
word ‘used’ had been carefully omitted 
from the first part andthe expression ‘irri- 
that paru stands in 
marked contrast with ‘used for irrigating 
any land’ in the second part. The infer- 
ence is irresistible that the first part deals 
with involuntary enjoyment, whereas ths 
second with voluntary enjoyment, although . 
it may be mentioned that even in the second . 
part, the preliminary process of the waler 
flowing into the reservior, is independent of 
the volition of any person. In short, the 
effect of the amendment may be thus 
stated: QOlause (a) was retained and it 
refers to voluntary enjoyment alone; under 
cl. (b) in certain cases of involuntary enjoy- 
ment the tax may be imposed, provided 
the irrigation is beneficial to the crops. 
The argument that cl. (a) refers to involunt- 
ary enjoyment also, is untenable. If §.: 5 
argument were sound, it would follow that - 
inthe case of involuntary enjoyment the 
Government can at its pleasure rely either 
uponcl. (a) or cl. (b) irrespective of the 
question of the bevetit to the crops, Had 
the intention been to wipe out the distinc-. 
tion between thetwo kinds of enjoyment, 
the proper and natural course would have. 
been to remove cl. (a) altogether when the 
amendment of 1800 was made. The result- 
ing position is both clear and logical, 
Where a ryot enjoys the water voluntarily, 
nothing further need be shown and his lia-. 
bility directly arises under cl, (a); but. 
where the enjoyment is involuntary, he 
can be made liable provided the conditions 
in cl. (6) are satisfied, the chief condition 
being that the irrigation has proved bene- 
ficial: this statement is subject to the reser- 
vation already noticed, that even under cl. (b) 
which refers to the flow into a reservior, the 
second part contemplates voluntary user ; 
but in the main what distinguishes cl. (b) 
is the involuntary nature of the enjoyment. 


The learned Government Pleader further 
contends thatthe facts of the present case 
even bring it within the first part of cl. (b), 


. The trial Judge points out that this clause 


does not apply as the water does not flow to 
the lands in question ‘from or through 
adjoiuing land’. The question is, is the 
entire part qualified by that phrase or are 
weto leave that phrase ous cf account in 
the case of ‘direct flow’? The learneu 
Government Pleader urges that ‘direct flow 
from or through adjoining land’ involves a 
contradiction and there is a good deal ty 


is ` 


be said for that pcsition: but we must say 
that grammatically the phrase ‘from or 
< through adjoining land’ governs and quali- 

fies the entire part. To give effect to the 
learned Counsel's contention, the first part 
should be split by (?) suitably in such a 
manner asto show that the words ‘direct 
flow’ have no reference to say ‘adjoining 
land.’ The desired result may be achieved 
by adding the word ‘flow’ after the word 
‘direct’ but unless the clause is recast, there 
will still remain some ambiguity. Next, 
the Govenment Pleader contends that even 
the facts here disclose the existence of an 
adjoining land, ifor 
reaches the lands in question, is necessarily 
led along a small distributory channel 
kept up by and belonging to the ryots them- 
selves, (the plaintiffs) and the soil of that 
channel answers the description of ‘adjoin- 
ing land’ in the section. According to the 
learned Government Pleader, it was such 
land only that was treated as ‘adjoining 
land' in Secretary (f State for India v. 
Swami Nautheswarar (3) (see p. 28*). Io 
regard to the contentions noled above deal- 
ing with ‘adjoining land’ in cl. (b) it is un- 
necessary for us to express our final opinion, 
inthe view wetake of the second proviso 
to the section with which we shall now 
proceed to deal. 

The object of both the provisos is to 
lay down that where the enjoyment can be 
traced to a legal right, no liability arises ; 
as regards landholders other than those 
holding under ryotwari settlements, such as 
zemindars and inamdars, they are protected 
to the extent of their engagements with the 
Government and the first proviso deals with 
exemption from cess in the case of such 
Jandholders. As regards holders under 
ryotwari settlements, it would obviously ke 
wrong totax them for their enjoyment of 
water from an authorised eource, t. e., a 
source specially assigned and the eecond 
proviso is intentded to protect their rights 
to that extent; but the point to note is that 
under this proviso which relates to ryoitwari 
holders it is specially enacted that no cess 
shall be leviable, unless the land be irri- 
gated by ‘using’ the water without due 
authority. The A 
‘nsed’ negatives ihe idea that the user here 
intended may be involuntary. ‘It is a 
‘gound rule of construction’, said Clesby, B.in 
Courtauld v. Legh (7) ‘to give the same mean- 
ing to the same words occurring in different 

(7) (1898) L R Ex, 126 at p 180; 38 L J Ex.45; 19 
T 737,17 W R466. 

‘*Page of 34 M.—[Bd,] 
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the water before it. 


employing of the word ~ 
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partsofan Actof Parliament’. (Cited 
at p. 153 of Oraies on Statute Law already 
referred to). This rule is by no means infle- 
xible and if special reasons exist, may be 
departed from; but ‘unquestionably the 
interpreter is bound in general to disclaim 
the right to assign different meanings to 
the same words on the ground of a supposed 
genera} intention of the Legislature’: Per 
Lord Denman in R, v. Poor Law Com- 
missioners (8) cited in Maxwell on the 
Interpretation of Statutes, Tth Edition, 
p. 273. Further, how can there be user 
‘without due authority’ unless the user is 
voluntary? This, inour opinion, clinches 
the question. The result is that except in- 
the case of voluntary enjoyment, the ryot- 
wari holders coming within proviso (2). 
are not liable for water cess under the 
Act. 

Before concluding, we must point out 
that the judgment of Ayling, J.in Krishna 
Rao v The Collector of Kistna (3), on which 
the learned Government Pleader relies, 
dces not really help him much, In the 
first place, that case was concerned with 
zemindart lands and not with ryotwart 
holdings, Secondly, the decision proceeded 
upon an admission wrongly made, that the 
Act draws no distinction between inyolunt- 
ary and voluntary user, and tkirdly, that 
admission having been made in regard to 
ihe Act itself, the only question that 
Ayling, J. considers is as regards the mean- 
ing of the word ‘taken’ in the rules as. 
distinguished from the Act. We musi res- 
pectfully dissent from the view, if this is what 
is involved in Ayling, J.'s judgment, that 
every provision of the Act applies to both, 
voluntary and involuntary user alike. Our 
attention has also been called to the follow- 
jng observation of Sadasiva Iyer, J.: 

“The amendment of 1900 fully established the 
rights of the Government. to levy acsessment iD 


respect of water even involuntarily supplied to such 
ryotwart lands” ; 
for 


in Secretary of State India v. 
Janakiramayya (9); but -for the reasons 
already stated, we must express Our res- 
pectful dissent from it. 

In the result, in each of these second 
appeals, the lower Appellate Court’s decree’ 
is reversed and that of the First Court is 
restored and the suitis decreed with costs 
throughout. 

Decree reversed, 


Cas. 609; AIR 
T 277; (1915) M 


A. 

(©) (1838) 6 A & E 56 at p. 68. 

(9) 29 M L J 389 at p 420: £0 Ind. 
1916 Mad, 186;2L W 763; 18 M L 
WNS -> T 
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ALLAHABAD HIGH COURT 
Second Civil Appeal No. 1293 of 1932 
September 13, 1935 
BAJPAI, J. 

KUBER SINGH AND OTHERS - DEFENDANTS 

—APPELLANTS 

. Versus 

RAM CHANDRA BAUNJA—PLAINTIEF 

AND OTHERS — DEFENDANTS —RESPONDENTS 
Transfer—Void transfer forbidden by law— 
Transferor accepting benefit from transferee and 
putting him in possession—Transferor, if can oust 
transferee without re-paying money received from 


latter, 


Where a transferor makes a transfer which is 


void as being forbidden by law, accepts benefit from 
the transferee and- puts him in’ possession, the 
transferor is not entitled to oust the transferee and 
to get back j osiession without restoring the benefit 
which he has received, The transferor must re-pay 
the money which he has received from the trans- 
feree. Bahoran Upadhya v. Uttamgir (1), Fasib-ud- 
din v. Karamat Ullah (2), Bisheshar Pathak v. 
Rup Narain Singh (3) and Dip Narain Singh v. 
Nageshar Prasad (4), referred to, 


S, C. A. from the decision of the Second 
Additional Subordinate Judge of Jaunpur, 
dated June 29, 1932, 

Mr. Gopalji Mehrotra, for the Appellant. 

Messrs. N. P. Asthana and K.N. Sinha, 
for the Respondents. 


Judgment.—One Sheo Nath for him- 
self and on behalf of his brothers Ram 
Chandra and Sheo Ram executed a 
perpetual lease in favour of the defendants 
on an annual rental and on payment of a 
nazrana of Rs. 1,000 cn April 25, 1922, The 
plaintiff Ram Chandra brought the present 
suit for possession of the property leased 
out tothe defendants on the ground that 
the lease was invalid inasmuch as the family 
ofthe three brothers was separate and 
Sheo Nath alone was not entitled to grant 
a lease on behalf of the plaintiff. The 
plaint then went on to say that if the 
family be deemed to be joint, then there 
was no legal necessity for the transfer and 
finally it was contended that the transfer 
was of occupancy plots, and as such, for- 
bidden by law. 

Courts below have found that the family 
was joint and it would appear from the 
judgment of the trial Court that he was of 
the opinion that the family was joint even 
at the time’ of the institution of the suit. 
Jt was held that in the case of brothers 
there was a presumption of jointness and 
the solitary statement of the plaintiff on 
the question of separation was not worthy 
of belief, more ; especially when it was 
inconsistent with an earlier ‘statement 
made by the plaintiff in a former suit, I 
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- am, therefore, of the opinion that the find- 


ing of the trial Court ay. well as of the 
lower Appellate Court is that the family 
was joint at ‘he time of the lease and at 
the time of the institution of the suit. 
Courts below have also held that the trans- 
fer was for legal necessity. It must, there- 
fore, be deemed that the transfer was 
made by the family. The suit by the 
plaintiff on the ground that the transfer 
was forbidden by law, and as such, the 
lease was liable to be cancelled and pos- 
session restored must also be deemed to 
be a suit by the family. The position in 
law, therefore, is that where a transferor 
makes a transfer whichis void as being 
forbidden by law, accepts benefit from the 
transferee and puts the transferee 
in possession is the transferor entit- 
led to oust the transferee and to 
get back possession without restoring 
the benefit which he has received ? 
The contention of learned Counsel for the 
appellant is that the transferor must repay 
the money which he has received from the 
transferor. My view is that the contention 
advanced by the appellant is correct. It 
was heldin Bahoran Upadhya v. Uttamgir 
(1), that the mortgagor of an occupancy 
holding who has put the mortgagee in 
possession cannot recover possession on the 
ground merely that the mortgage was void 
under the provisions of the Agra Tenancy 
Act of 1901, without re-paying to the mort- 
gagee the money which he has received 
from him, This case followed the earlier 
case of Fasihuddin v. Karamat Ullah (2), 
The principle invoked in Bahoran’s case (1) 
was applied by Ashworth and Kendall, 
JJ., in Bisheshar Pathak v. Rup 
Narain Singh (3). The learned Chief 
Justice in the Full Bench case of Dip 
Narain Singh v. Nageshar Prasad (4), 
where the question for decision was a diffe. 
rent one observed at p.47* as follows: 

“If a void contract has been carried out and con- 
sideration has passed the promisor may not in 


equity be allowed to go back upon it without 
restoring the benefit which he has received,” 

The plaintiff, whose suit must, therefore, 
be considered to be a respresentative suit 
on behalf of the entire family, must pay 
back the money which the family has 
received before he can be held entitled to 

(1) 33 A 779; 12 Ind, Cas, 112; 8 A Ld 931, 

(2) A W N 1888, 128, 

(3) A I R 1928 All, 236; 108 Ind. Oas. 566; 26 AL J 
401 


(4) (1930) ALJ 45; 122 Ind, Oas. 872; A IR 
1930 All. 1; ind. Rul, (1980) All, 328; 14 RD 46; 52 
A 338 (F B). 


*Page of (1980) A, Li J| Ed]. 
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get back posseseion of the property leased 
out. |, therefore, allow this appeal to this 
extent that I modify the decree of the 
Courts below and decree _ the plaintiff's 
suit on payment of Rs. 1,000. No question 
of mesne profitscan arise because on my 
view of the case the plaintiff is not eu- 
titled to any mesne profits til] he has 
refunded the benefit which has been 
received by the family. The plaintiff must 
pay this amount of Rs. 1,000 within four 
months, otherwise his suit will be dismiss- 
ed with costs. If the plaintiff pays this 
amount then the parties will bear their 
own costs throughout. Leave to file an 


appeal by way of Letters Patent is 
allowed. 


N. Appeal allowed. 


CALCUTTA HIGH COURT 
Oivil Appeal No, 1420 of 1932 
December 15, 1934 
Nasim Att, J. 
DURGAPADA KARMAKAR—APPELLANT 
< Versus 

NRISINGHA CHANDRA~—RzsponpEnt. 

Transfer of Property Act (IV of 1882 as amended 
in 1929), s. 53-A—Whether — retrospective— Whether 
ae pending actions—Landlord and tenant— 

enant not misled in belief that he has permanent 
tenancy—Tenant building structures which are not 
permanent— Compensation, if should be given—Inter- 
pretation of  Statutes—Retrospective effect—Law 
existing at commencement of suit must decide 
rights. 

Section 53-A, Tranefer of Property Act, is not 
retrospective in the sense that it affects pending 
actions. It does not lay down=simply a rule‘of proce- 
dure. It touches vested rights under the law as it 
stood before it came into operation, The case should 


be decided under the law as it stood when the suit 
is brought, 

LOase-law referred to.] 

Where it has not been found thatthe structures 
‘are permanent, neither has it been found that the 
tenants were led into belief that they had permanent 
tenancy and that they raised the structures under 
that belief, they are not entitled to get compensation 
for the structures built by them. Badal Chandra v. 
Debendra. Nath Dey (12), distinguished, 

The law as it existed when the action was com- 
menced, must decide the rights of the parties unless 
the legislature expresees a clear intention to vary the 
relation of litigant parties to each other. 

[English cage-law referred to] 


i eii Panchanan Choudhury, for the Appel- 
ant, ` 

Messrs. Surajit Chandra Lahiri, 
Satindra Nath Mukherjee and Satish Chan- 
dra Munshi, for the Respondent. 

Judgment,-—This is an appeal by de- 
_fendants Nos. 1 and 2 in an action for 
ejectment, Plaintiff's case is that the 
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plaint land was let out to the defen- 
dants at an annual rent of Rs. 3, that 
the tenancy was a tenancy at will and 
was determined by a notice to quit. On 
these allegations plaintiff brought the 
present suit for ejectment. The defendant 
pleaied inter alia that the plaintiff 
was not the owner of the entire land, 
that the northern portion of the land 
about 13 cottas in area was settled per- 
manently by the predecessor-in-interest 
of the plaintiff in the name of the de- 
fendants’ eldest brother Ananda in 1319 
B. S. by an unregistered patta. The de- 
fendants also claimed mokarari right on 
the basis of a new oral settlement by the 
plaintiff after his purchase. The defen- 
dants also claimed compensation for the 
structures raised by them on the disputed 
land. The trial Court decreed the plain- 
On appeal before the lower 
Appellate Oourt. the learned Judge has 
come to the following findings: (a) That 
the plaintiff is the sole owner; (b) That 
the patta dated 1319 B. S. relied on by 
the defendant is one of doubtful origin; 
(c) That even if the patta be genuine it 
cannot create a permanent interest as it 
was not registered; (d) That the defendant 
cannot get the benefit of s. 53-A,® Trans- 
fer of Property Act; (e) That the incidents 
of the tenancy are governed by the Trans- 
fer of Property Act; (f) That the tenancy 
has been validly terminated by a notice 
to quit; (g) That the defendants being 
tenants-at-will are not entitled to claim 
any compensation for the structures raised. 
The learned Judge accordingly dismissed 
the appeal. Hence the present appeal by 
defendants Nos. 1 and 2. 

Two points are raised by the learned 
Advocate for the defendants in support of 
this appeal: (1) That the defendants are 
entitled to get the benefit of s. 3-A, 
Transfer of Property Act, (2) That in 
any event ihe defendants are entitled to 
get compensation for the structures raised 
by them. 

As regards the first point the line of 
reasoning adopted by the learned Advocate 
for the appellant is this: The unregister- 
ed lease was found to be-genuine by the 
trial Court. The lower Appellate Court 


has not reversed this finding, though he 


had some doubt about the origin of this 
document. The patta must, therefore, be 
taken to be a genuine document. It 


. crested a permanent lease and though it 


was not registered, the defendants came 


‘into possessign on the basis of the said 


1935 


Patta which was for consideration. There 
as been consequently part performance 
of the contract. Section 53.4 is retrospective 
in its operation and applies to pending 
actions, Therefore, though the present suit 
was instituted on June 10, 1929, the plain- 
tif is debarred from ejecting the defen- 


dants. 
Now, in view of the recent prononnce- 
ments of the Judicial Committee in 


Ari v. Jadunath Mazumdar (13, Pir 
Bux v. Mahomed Tahar (2), it was nòt 
disputed that under the law as it stood 
before s. 53-A was introduced in the 
Transfer of Property Act by the amend- 
ing Act of 1929, the plaintif was entitled 
to eject the defendants. It is also con- 
ceded by tke learned Advocate for the 
plaintiff-respondent that if the defendants 
are entitled to the benefit of the provisions 
contained in s. 53-A- plaintiffs’ auit must 
fail. The point for determination, there- 
fore, is whether tha defendants are pro- 
tected by s. 53-4. Tho contention of the 
learned Advocate for ths appeliant is that 
s. 33-A has retrospective effect, Now an 
Act may be retrospective in the sense 
that it applies to all transactions befora 
it comes into operation and to all actions 
in Courts trelating to these transactions 
whethew such actions are started before 
or after the Act comes into operation. Tt 
may also be retrospective in the sense 
that it will bring within its operation all 
transaclions completed before it begins to 
operate, provided these transactions had 
not been already the subject-matter of 
litigation before the Act comes into force, 
The present suit was started before s, 53-A 
came into operation. In the present 
appeal, therefore, I am concerned only 
with the question whether s. 53-A is te- 
trospective in the sense that it affects 
perding actiona. Sesticna 53-A dosa rot 
lay down simply a rule cf prozedure. It 
touches vasted rights under -hə law as it 
stood before it came into operation. 

No decision of this Court hearing on 
the question of the retrospective operation 
of s. 53-A was cited before me by the 
Advocates of the parties ig this appeal. 


Certain decisions of other High Courts 

(1) 58 I A 91; 131 Ind, Cag 762; A TR I931 PO 
79; 53 O 1235; 60 M LJ 538; 31L W 586: 53 OL, 
J 359; 35 O W N 550; 15 R D 334: BO W N 739. 
(1931) M W N 480; Ind. Rul, 
Bom. L R 913 (P O). 

(2) 38 O W N 34; 151 Ind. Gas. 326; A IR 1934 
P C235; 6! I A 388; 58 B 650; 7 R P O60; (i934) A 
L J 912; ll O W N1145; 40 L W 492; (1934) M W 
N 1037; 18 R D 469; 36 Bom. L R 1195; 600 L 
J 370; 67 M EJ 865; 16 PL TIE (PO, 


(1931) P O 154; 33 ” 
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‘were cited but these decisions are not -' 


uniform. The Madras High Court has. 


taken the view that 5. 53-A does 
not at all affect transactions prior to 
April 1, 1930, when Act XX of 1929 


which introduced s. 53-A in Transfer of Pro- 
perty Act of 1882, came into operation : 
see Kanji and Moolyi v. Shunmugun Pillai, 
(3), The Allahabad- High Court has fol- 
lowed the Madras casein Gauri Sankar v, 
Gopal (4). The Patna High Court appears 
to hold that the section does not apply to 
Pending actions sea Mukieswar Trigunait 
v. Barakar Coal Co., Ltd. (5). Wadia, J., 
of the Bombay High Court has applied 
s. 53-A toa suit inslituted before it came 
into operation: see Suleman Haji Ak- 
mad Umar v. P. N., Patel (6). “In 
Gajadhar Misser v. Bechan Chamar (7) the 
Allahabad High Court has applied the new 
section toa ease started after it came into 
force. 

The objecto? s, 53-4 was to alter Lhe 
statuie law in tha country by ths partial 
importation of the English doctrine of part 
performance : 

“Now the law as it oxistad when the action wag 
commencad must decide the rights of tha parties 
unless the legisiature expresses a clear intention 
to vary the relation of litigant parties to each other; 
psr Lord Denman, (1, J., in Mitcheock y. Way (8). 

Itisa general role that where the legislature 
alters the rights of the parties by taking away 
or conferring any right of action, its enactmenta, 
unless in express terms they apply to pendia 
actions, do not affect them: per Jessel, M. R. in 
Re Joseph Sucha & Co., Ltd. (9), 

Tt certainly wag considered in many cases that 
where a person had commenced an action he had 
a vested right and that any subsequent statute ought 
not to be construed as retroactive so as to alter 
that right. This is not an ‘inflexible rule and it 
does not apply if the language of statute is clear 
andexpress: per Pollock, B, in Attorney-General vy, 
Theabold (10) " fa 

In the light of the principles laid down 
in tke shove English cases, £ wll now 
preceed fo determine whether in Act XX 
ol 1929, the legislature has given a clear 
indication that s. 53-4 would apply to 
pending actions. The only section which 

(3) A IR 1932 Mad. 731; 139 Ind. Oas. &70; (1932) 
M WN 897; 63 M L J 587; Ind. Rul. (1932) Mad, 805; 
36 L W 626, 

(4) AIR 1934 All. 701; 151 Ind. Cas, 388; FRA 
61 


161. 
(5) 152 Ind. Cas. 498; A I R 1934 Pas. alih; 7 RP 
205 


(6) AI R1933 Bom. 38!; 145 Ind. Oas, 557; 35 
Bom L R722: 6 RB 8l, 

(7) AIR1934 All 768; 133 Ind. Cas, T7:7R A 
58 


WB (1837) 6 A & B913;20 & P 72:6 LJ (wa) K 
B 215; 45 R R653. 

(9) (1875) 1 Oh. D 48. 

(10) (1890) 24QB D537;38 WR 58769 L T 
763. i ; 
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has got any bearing on the’ point under 
discussion is s. 63 of the Act. Section 63 
isin these terms : 

“Nothing in any of the following provisions of this 
Act, namely, ss. 3,4, 9, 10,15, 18, 19,27 and 30, 
cl. (c) of s. 31, ss. 32, 33, 34, 35, 46, 52, 55, 57, 58, 59, 61 
and 62 shall be deemed in any way to affect: (a) the 
terms or incidents of any transfer of property made 
or affected before April 1, 1930; (b) the validity, 
invalidity, effect or consequences of anything already 
done or suffered before the aforesaid date; (c) any 
right, title, obligation or liability already acquired, 
accrued or incurred before such date, or (d) any 
remedy or proceeding in respect of such right, 
title, obligation or liability; and nothing in any 
other provision of this Act shall render invalid or 
in any way affect anything already done before 
April 1, 1930, in any proceeding in a Court on that 
date; and any such remedy and any such pro- 
ceeding as isherein referred to may be enforced, 
instituted or continued as the case may be, asif 
this Act had not been passed." : 

_ It appears from the first portion of the sec- 
tion that it does not includes. 16, which intro- 
ducess, 58-A. This section, therefore, comes 
under the operation of the words“‘in other 
provisions of this Act” in cl, (d) of the section. 
From the clause it appears to me that 
s. 16 is not intended to render invalid 
or in any way affect anything already 
done before April 1, 1980, in 
any proceeding in a Court on that date 
and any such proceeding may be enforced or 
continued as if the’ Act had not 
been passed. Sojeven if it be assumed 
that by necessary intendment s. 53-A is to 
be applied totransaction completed before 
Apiil1, 1930, the provisicns of that section 
cannot be applied to pending actions. 
This conclusion seems to be supported by 
the following observations of the Judicial 
Committee in Pir Bux v. Mahamed Takar 
(2) to which. reference has already been 
made; a 

“As the law of India stocd at the date of this 
case, it isin their Lordships’ opinion no relevant defe- 
nce to an action by a land-owner for ejectment to 
plead that the plaintiff has agreed to sell to the 
defendant the land of which the plaintiff seeks to 


obtain possecsion..... Ib remains to take note of the. 


fact that since the present suit was brought the 
Jaw in India has been altered by the Transfer of 
Property Act (Amendment) XX of 1929 which has 
inserted anew s. 53-A in the principal section 
whereby a defendant in an action of ejectment, may 
jn certain circumstances, effectively plead possession 
under an unregistered contract of sale in defence 
to the action. ‘Their Lordships’ view as enforecd 
jn the present case must, therefore, be understood 
to be referable to the state of the law before the 
partial importation into India of the English 
equitable doctrine of part performance.” 


The case before their Lordships was 
brought in 1921, the decision of the trial 
Court was given on September 11, 1926. 
The Act came into operation on April 
1, 1930. Their Lordships decided the case 
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in 1934, If really s. 53-A applied to pend- 
ing actions, it is difficult to understand 
why their Lordships decided the case 
law as it stood when the suit 
was brought. If an enactment is intended 
to apply to pending actions, the fact that 
the action is pending in appeal at the 
time when the Act comes into operation 
makes no difference. See the observations 
of Atkin, L. J., in Stovin v. Fairbrass, 


F . 

sack the Act was passed after the judgments 
both of the County Court Judge and of the 
Division Court I think we must determine the appeal 
in accordance with its provisions.” 

I am therefore of opinion that ihe de- 
fendant is not entitled to rely on the 
doctrine of part performance as em- 
bodied in s. 53-A to resist the plaintifs’ 
claim for ejectment. The first contention, 
therefore, fails. In support of the second 
point the learned Advocate for the Appellant 
placed much reliance upon & recent deci- 
sion of the Court in the case of Badal 
Chandra v. Debendra Nath (12) and argued 
that in any view of the case the defendants 
were entitled to get compensation for the 
structures built by them. In this case, 
however, it has not been found that the 
structures are permanent, neither has it 
been found that the defendants were led 
into belief that they had permanent t@nancy 
and that they raised the structures under 
that belief. ‘The Courts below were, there- 
fore, right in rejecting the defendants’ 
claim for compensation. The result, there- 
fore, is the appeal is dismissed with costs. 


De Appeal dismissed. 


(11) (1919) &8 LJ K B 1044; 121 L T 172; &3 J P 
21); 19L G R 583; 63 SJ 687; 35 T LR 659. - 

(12) 37 OW N 473; 145 Ind. Oas. Cas. 892; AIR 
1933 Cal, 612; 6 RO 162; 58 O L J 325, 


ALLAHABAD HIGH COURT 

Criminal Revision Application No. 460 

of 1939 
Avgust 7, 1935 
IQBAL AHMAD, J, 
ROGI—AppLicant 
versus 
EMPEROR—Opposite PARTY 

Criminal trial—Evidence—Opinion of investigating 
officer—Whether constitutes legal evidence. 

Ina burglary case, the opinion of the investigat- 
ing officer as to whether a hole in the ground was 
dug from inside the house or from outside cannot be 
treated as legal evidence of the fact and cannot be 
made the basis of a finding. ; 

Cr. R. App. from an order the Sessions 
Judge, Gorakhpur, dated June 5, 1935, 


1935 

Mr. K. D. Malaviya, for the Appli- 
cant, 

The Assistant Government Advocate, 
for the Crown. 


Judgment.—This application must be 
allowed and the applicant must be acquit- 
ted. The learned Magistrate, who tried 
the case summarily, allowed his judgment 
to be influenced of the opinion of the in- 
vestigating officer. The learned Magistrate 
ought to have realized that the opinion of 
the investigating officer : was not legal 
evidence and could not be made the basis 
ofa finding that the report made by the 
applicant was false, 

The applicant is a Bania and has a 
shop in village Amwakhas where he re- 
sides. Theshop is in a house some walls 
of which are made of fencing (tattar) 
with mudon either side of the same. He 
made a report in the Police Station on 
October 15, 1934. The report was of 
burglary and six persons were named in 
the report as being the persons whom the 
applicant suspected of having committed 
thetheft. In the report it was stated 
, that the burglary was committed by 
means of a hole inthe ground below the 
wall, Outof the six persons named in 
the report two were Dhunias residing in 
the viflage who had previous convictions 
about theft to their credit. One other man 
named Raghubir was previously in the 
service of the applicant and had been dis- 
missed a few months before the date of 
the alleged incident. The investigating 
officer came to the conclusion that the 
report was false and accordingly the 
applicant was tried for an offence punish- 
able unders. 182, Penal Code, Asal- 
ready observed the learned Judge has 
based the conviction of the applicant 
solely on the reasons assigned by the 
investigating officer. Those reasons as sum- 
marized inthe judgment of the learned 
Magistrate are as follows : 

(1) “That the opening appeared to have been dug 
both from inside the house as well as outside.” 

(2) "If the opening was too small to admita 
man getting through it. 

(3) “In the kothari ia which the hole had 
been opened thers was much more valuable pro- 
perty in the shape of cloth and blankets than 
the cut-pieces of cloth that were alleged to have 
been removed by the thieves.” 

So far as the third ground noted 
‘above is concerned, it cannot be made the 
basis of the conclusion that the report 
was false, The burglars may have re- 
moved some of the articles in the kethart 
and may not have taken the rest. It may 
very well be that the burglars had not 
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a clean sweep of the 
room. As regards the first ground noted 
above, all that is necessary to observe | 
is that it is difficult for one to say whe- 
ther a hole inthe ground was dug from 
inside the house or from outside, In any 
case the opinion of the investigating officer 
onthe point could not be treated as legal 
evidence of the fact. 

On the question whether the opening 
was big enough to allow a man to pass 
through the same there was evidence on 
both Sides. One of the prosecution witness- 
es stated that he at the request of the 
investigating officer tried to pass through 
the hole, but could not. There is nothing 
on the record to show asto whether the 
suspects named inthe report were as fat 
as the man who was selected by the investi- 
gating officer to pass through the hole, 
Tf the applicant had fabricated, a false 
case I am not prepared to believe that 
he would have not made a hole big 
enough to admit of a man to pass 
through the same, In my judgment there 
was no legal proof on the record of the 
factihat the report made by the appli- 
cant was false. Accordingly I allow 
this application, set aside the conviction 
and sentence passed on the applicant and 
acquit him. He need not surrender to his 
bail. The bail bond is discharged. The 
fine, if paid, will be refunded. 

N. 


time enough to make 


Reision allowed. 


— 


MADRAS HIGH COURT 
Appeal Against Order No. 70 of 1933 
April 8, 1935 
PANDRANG Row, J. 
Vavarthar ABDUL WAHAB SAHEB 
—DEFENDANT—APPELLANT 
versus 

PALLAPOTHA KANAKA ANJA- 
NEYALU AND OTHERS— PLAINTIFF AND 
DErENDANTS— RESPONDENTS 

Stamp Act (II of 1893), s. 36—Civil Procedure 
Code (Act V of 1904), 0. XII, r.4, 0. KAVI— 
Commissioner marking document as exhibit—Whe- 
iher amounts to admission in evidence and precludes 
question of insufficiency of stamp from being raised 
subsequenily— Power of Court to delegate decision of 
issues to Commissioner—Evidence taken by Commis- 
sioner, nature of. 

The mere marking ofa document as an exhibit in 
the case by a Commissioner who has been deputed 
by the Oourt to take evidence does not constitute an 
admission of the instrument in evidence within the 
mening of s. 36 of the Stamp Act so asto pre- 
clude tne admissibility of such instrument in evi- 
dence being called in question at a later stage of 
the suif, 82 the ground that it haa not been duly 
stamped, 


24 
` 

Admission in evidence implies some mental deci- 
sion regarding the question of admitting in evidence; 
it involves the decision of an objection, if any ob- 
jection is raised, but even if no objection is raised 
it involves a decision to the effect that the evidence 
should be admitted as such. Chunilal Siram v. 
Mulabi 1), rererred to, 


A Commissioner has 


no authority to admit a 
document in 


evidence when objection had been 


taken in the Court itself to its admissibility and a 


petition for framing an issue on 
pending disposal by the Court. 

It is only after the evidence taken by a 
sioner is read as evidence during the trial 
Court which appointed the Commissioner 
can be said that any document referred 
evidence has been admitted in evidence. 

The delegation of power to the Commissioner by a 

- Court cannot extend to the delegation of the Court's 
duty of deciding questions which have been raised 
or which are sought to be raised as definite issues in 
the suit, . ie 

Appeal against an order of the District 
Court of Kistna at Masulipatam, dated 
August 29, 1932, and passed in'A. S. No. 225 
of 1931 (O. S. No. 13 of 1929, Sub-Court, 
Bezwada). 

Mr. N.Rajagopalan, for the Appellant. 

Mr. Ch, Raghava Rao, for the Res- 
pondents. 


the question is 


Commis- 
in the 
that it 

tojn such 


Judgment.—This is an appeal from the 
order of the District Judge of Kistna, dated 
August 29, 1932, in appeal reversing the 
decree of ihe Subcrdinate Judge of Bez- 
wada, dated April 27, 1931, in O. S. No. 13 

_of 1929 and remanding the suit for fresh 
disposal. The suit was one to recover 

Rs. 4,180 due under a hundi. ‘The only 

point decided by the trial Court was that 

covered by the additional issue framed in 
the case on October 29, 1930, viz., whether 
the suit hundi is unstamped and hence the 
suit is-not maintainable; the trial Court 
found this issue in the affirmative and ac- 
cordingly dismissed the suit. On appeal 
the District Judge was of opinion that it 
was not open to the Subordinate Judge to 
consider the question of the admissibility 
of the hundi in view of its previous 
admission in evidence by the Commissioner 
appointed by the trial Court. 

The only point for determination in this 
appeal therefore is whether the hundi in 
question was admitted in evidence within 
the meaning of s. 36 of the Indian Stamp 
Act. 


That section runs as follows : 

‘Where an instrument has been admitted in 
evidence, such admission shall not, except as 
provided in s. 61, be called in question at any 
stage of the same suit or proceeding on the ground 
that the instrument has not been duly stamped”, 

The exception referred to does not apply 


to the present case and the only ;:point. 
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therefcre is whether the hundi was admitt- 
ed in evidence inthe present suit within 
the meaning ofe. 36 of the Stamp Act. 
There is no dispute really about the 
actual facts. The first objection to the 


inadmissible nature of the hundi in evidence - 


on account of its being. not stamped was 
raised in a petition by the Ist defendant to 
the trial Court on August 29, 1930. The same 
objection was repeated in asubsequent peti- 
tion dated October 16, 1980, and a separate 
issue on the question whether the suit was 
maintainable in view of the fact that the 
suit hundi was unstamped was sought to 
be drawnup. This latter petition came 
up for orders on October 29, and the order 
thereon was that the additional issue was 
ordered to be framed, the plaintiffs 
Advocate raising no objection. In the 
interval a Commissioner had been appointed 
to examine certain witnesses at Madras in 
connection with the alleged dishonour of 
the hundi. The Commissioner during his 
examination of one of the witnesses ex- 
amined by him on October 26, 1930 
exhibited the hundi. The hundi had been 
sent tohim by the Court along with the 
Commission warrant. He says that he 


gave the document a mark but did not. 


initial or date it. He adds that the ques- 
tion of the document being inadngissible 
as being an unstamped bill of exchange 
was not 
raised by the defendants thuugh some ob- 
jections had been raised to the form of 
questions in the course of the evidence. 
‘hese facts which are elicited from the 
Commissioner's own evidence are not dis- 
puted and the question really is whether 
from these facts itcan be inferred in law 
that the hundi was admitted in evidence 
by the Commissioner at all, and if so, whe- 
ther such admission is admission in evidence 
within the meaning of s. 36 of the Stamp 
Act. 

The marking of the document with the 
mark Ex. A is notin itself enough to con- 
clude the question whether it was admitted 
in evidence. The procedure to be followed 
by Courts when they admit documents in 
evidenceis laid down in O. XIII, rr. 4 and 
6, Civil Procedure Code. This procedure 
was obviously not followed by the Commis- 
sioner. His evidence also shows that he 
did not consider the question whether the 
hundi would be admissible or not in 
evidence on account of its being unstamped, 
The circumstances are not sufficient in law 
to justify the conclusion that there was 
admission in evidence of the hundi by the 


considered by him; nor was it. 
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Commissioner. All that the facts esta- 
blished show is that it was given an 
identifying mark and nomore. The iden- 
tifving mark was apparently given to put 
beyond doubt the particular piece of paper 
which wasactually shown to the witnesses 
during their examination by the Oommis- 
sioner. In the circumstances it is im- 
possible to believe that the omission to 
yaise an objection to the marking of this 
hundi in this manner was due to any 
waiver of the objections raised by the first 
defendant earlier in the Court itself by 
‘means of his two petitions. The trial 
Court found that there wag nothing to chow 
that there was any waiver, and the learned 
District Judge does not deal with the 
question cf waiver at all. 


Admission in evidence obviously implies 
rome mental decision regarding the ques- 
tion of admitting in evidence, Of course 
it would involve the decision cf an ob- 
jection if any objection is raised, but even if 
no objection is raised, it involves a decision 
to the effect that the evidence should be 
admitted as such. As stated in Chunilal 
Siram v, Mulabi, 6 Ind. Cas, 903 (1), 
“Admitted in evidence” means the act of 
letting the document in as part of the evi- 
dence; but it must belet in as a result of 
the judicial determination of the question 
whether it`can be admitted in evidence or not 
for want of stamp. In other words, tha 
Court admitting it must have applied its 
mind consciously to the question whether 
the document is admissible or not. It 
may, of course, happen in some cases that 
the document, which is not admissible, for 
want of stamp, is allowed by ths Court to 
go in, the question of stamp escaping its 
notice as well as the attention of the parties, 
In such cases the admission is a judicial 
determination of the question, because the 
Court Jet in the document on its view that 
there was nothing against its admission. 
In Venkanna v. Parasuram Byas (2), also it 
was held that unless the question of ad- 
missibility of a document was actually 
considered by the trial Judge,even an 
endorsement thereon under O. XIII, r. 4, 
Civil Procedure Code, did not preclude him 
from considering the question of admissi- 
bility ata later stage of the case. This 
decision was followed ina subsequent case 
reported in Sadasivier v. Meenakshi Iyer 


{1} 6 Ind, Cas, 903; 12 Bom. L R 488. 

(2) 53 M 137; 120 Ind. Cas, &79: A TIR 1929 Mad. 
522; Ind, Rul. (1930) Mad. 79; 29 L W 633; 56M Lg 
633. -> ; 
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(3). owa evidences 


The Commissioner's 


‘about which there can beno dispute is to 


the effect that he did not consider this 
question at all; and as I have 
already observed, there can be no doubt 
that there was no waiver of the objection 
raised in the Court itself. 

Apart from this consideration it appears 
to me that the Commissioner must be 
deemed to have had no authority to admit 
a document in evidence to the admissi- 
bility of which objection had heen taken 
in the Court fitself and a petition for the 
framing of an issue raising this question 
was pending disposal by the Court. In 
short, the Commissioner did not obviously 
admit the hundi as evidence or in evidence 
according to his own showing, but only 
gave it an identifying mark for the pur- 
pose of reference; he had, moreover, no 
authority to admit it in the circumstances 
of the present case. The words of s. 36 do 
not seem to contemplate admission in 
evidence, except by the Court ilself. Ifa 
Commissioner takes evidence, that evidence 
has to be read as evidence in the Court 
before it can become evidence in the suit, 
It is only after the evidence taken by a 
Commissioner is read as evidence during 
the trial in the Court which appointed the 
Commissioner that it can be said that any 
document referred toin such evidence has 
been admitted in evidence at a particular 
stage of the suit or proceeding. The dele- 
gation of power to the Commissioner by 
the Court cannot extend to the delegation 
to the Commissioner of the Court’s duty of 
deciding questions which have been raised 
or which are sought to be raised as definite 
issues in the suit, 

T am of opinion that the learned District 
Judge's conclusion that there was admis- 
sion of the kundi in evidence in this case 
within the meaning of s. 36 of the Indian 
Stamp Act, is contrary to law. 

The order of the District Judge is, there- 
fore, set aside. The appellant is entitled to 
have his costs in this Couri and in the 
lower Appellate Court frcm the plaintiff- 
respondent. 

The Advocate for the plaintiff-respondent 
wants time to apply for an amendment 
of the plaint. Time is given till April & 
1935. ; 

It is now brought to my notice by the 
respondent's Advocate that an application 
for amending the plaint was filed in the 
lower Appellate Court itself, we, I A, 


(3) 65 ML J673; 147 Ind. Cas. 369; A I R1933 
Mad. 781; 6 R M 335 (1); 38 L W 582, 


46 -EMPEROR'y. BHAGGAN (ALL) 


No. 955 of 1931 in A.S. No. 225 of 1931, 


That application was forwarded after the’ 


disposal of the appeal to the Subordinate 
Judge of Bezwada for disposal with the 
suit; and it would appear that no final 
order was passed therein in view of the 
pendency of the present appeal in this 
Court, Asthe order of the lower Appellate 
Court is set aside, the question whether the 
plaintiff is to be allowed to amend his 
plaint is to be dealt with. Iam of opinion 
that the application for amendment of 
plaint made on November 23, 1931,+in the 
lower Appellate Court is one that ought 
in justice to be allowed. Itis notright that 
the plaintiff should be deprived of all 
remedies merely because it is now found 
that the hundi is not admissible in evidence. 
The amendment prayed for is allowed and 
the suit is remanded to the trial Court for 
disposal according to law. The costs in 
| the trial Court incurred already and to be 
incurred in future will. be in the discretion 
of the trial Court. 


A. Appeal allowed. 


ALLAHABAD HIGH COURT 
Criminal Appeal No. 83 of 1935 
July 20, 1935 
HARRIES AND COLLISTER, JJ. 
EMPEROR— PROSECUTOR 
versus 
BHAGGAN AND of dERS—ACCUSED 

Penal Code (Act XLV of 1°60), s. 141—Criminal 
jorce—Assembly of men, if have right to use force to 
prevent their feelings being wounded by illegal act— 
Unlawful assembly—Communal fight cases. 

There is no provision of law whatsoever which gives 
any person or body of persons a right to use force and 
violence to prevent their feelings being wounded by 
an illegal act. It cannot be said that if a rumour is 
spread to the effect that certain Muhammadans are 
intending to eacrifice a cow at some spot outside the 
habitation of the village the Hindus from the sur- 
rounding villages have a right to collect with lathis 
and take the law into their own hands. Such justifi- 
cation of mob law cannot be subscribed to. 

Members of one community cannot be allowed with 
impunity to take their lathis and assemble for the 
purpose of using force and violence to prevent the 
sacrifice of a cow, by members of the opposite com- 
munity who had no such intention, ata tomb which 
had been erected over the supposed resting place of 
the non-existent remains of an imaginary saint and 
such an assembly cannot be dubbed as anything other 
than unlawful. g 


Cr. A. from an order of the Additional 
Sessions Judge, Ghazipur, dated October 30, 
1934. . 

`The Government 
Crown. 


Advocate, for the 
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Messrs. K. D. Malaviya, K. N. Gupta 
Madan Mohan Lal and Shri Prahlad Kumar 
for the Accused. 

Judgment.—Forty-seven persons were 
put on their trial before a Magistrate of 
Ghazipur on charges under ss. 145 and 
152, Penal Code. The trial Court convicte 
ed 18 ofthe accused under the above- 
named sections and sentenced each of them 
to undergo one years rigorous impriscn- 
ment on each count, the sentences to be 
concurrent. Therest were acquitted. The. 
18 persons who were convicted appealed to 
the Sessions Judge and the latter allowed 
the appeals of eleven of them. Asregards the 
remaining seven, he altered the conviction ` 
to one under s. 151, Penal Code, and re- 
duced the sentences to 3 months’ rigorous 
imprisonment, 

The Local Government have appealed 
against the ecquittal of these 18 persons 
under ss. 145 and 15], Penal Code, and 
have also filed an application in revision 
praying that in the alternative the senten- 
ces which have been inflicted upon 7 of 
the accused be enhanced. 

Notice has not been servedon respon- 
dent No. 11, Mulchand, and so his case is 
not before us. The facts of the case— 
about which there is little dispute—may 
be briefly stated as follows: A few*months 
before this occurrence a Musalman weaver 
by name Gharib dreamt that a martyr 
was burried at a certain spct within the 
confines of the village of Kusmi Khurd 
on the southern bank of the Karari river. 
This dream appears to. have created a 
sensation in the neighbourhood and people 
soon began to say and believe that the 
spirit of the martyr had the power of per- 
forming miracles and after a while a tomb 
was erected at that place and a bamboo 
fencing was putup round it, Thereafter 
on Thursdey of each week, Gharib lighted 
a lamp atthe tomband a crowd of people 
would assemble there, mostly Hindus of 
the lower classes and many of them wo- 
men. One day a report got about that 
some Hindu women had been molested 
at the tomb by certain Mussalmans and 
thia created resentment in the minds of 
many Hindus. On April 25,1934, some- 
one or other pulled down the bamboo 
fencing which was round the tomb and 
there can be little doubt that this was 
done by Hindus. There is also reason to 
suppcse that the Hindus decided to boycott 
the tomb. Anyway onthe following day, 
i. e, April. 26, a chaukidar named Qasim 
Shah and a mannamed Muhammad Faiyaz, 
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who is said to bethe nephew of a retired 
Police Officer took steps to ensure that 
both Hindus and Mussalmans should con- 
tinue to assemble at the tomb on each 
Thursday of the week as heretofore. These 
two imaginative mischief makers broad- 
cast a message to the effect that only 
Hindus who failed to attend at the tomb 
on May 3, would be deemed to have eaten 
beef and that any Mussalman who like- 
wise defaulted would be deemed to have 
eaten pork and at the same time a rumour 
was spread to the effect that on that date 
acow would be sacrificed at the tomb, 
Meanwhile, on May 1, a certain chauki- 
dar made a report atthe Nandganj Police 
Station that there was a likelihood of 
trouble occurring between Hindus and 
Muhammadans at this tomb. The Superin- 
tendent of Police was informed and he 
forthwith suspended Qasim Shah and 
initiated proceedings under s. 107, Criminal 
Procedure Code against Muhammad Faiyaz. 
The Superintendent of Police also had a 
consultation with the District Magistrate 
in consequence of which Mr. Niblett, the 
Sub-Divisional Magistrate was directed to 
be present on the spot on May 3. Mr. 
Niblett went tothe Nandganj Police Station 
on the evening of May 2, but Sub-Inspector 
Muhammad Ismail Khan told him that he 
did not think there was likely to te any 
really serious trouble. However by way 
of precaution Mr. Niblett gave Muhammad 
Ismail Khan a notice under s. 144 which 
the latter was to utilise in case of neces- 
sity and he then left the Police Station 
saying that he would return at 3 
P. M, the next day which was 
the time at which people were in the habit 
-of collecting at the tomb. Meanwhile the 
Superintendent of Police received infor- 
mation from a constable of Benares which 
seemed to lend some gravity to the 
situation and accordingly he sent five 
mounted Police to Nandganj and sent 
word to Muhammad Ismail Khan to be 
present at Kusmi Khurd on the morning 
of May3, informing him at the same time 
that the Sub-Divisional Magistrate would 
also be there. Onthe morning of May 3, 
Abdul Karim, the Sub-Inspector in charge 
of the neighbouring Police Station of 
Shadiabad came to Nandganj at the in- 
vitation of Muhammad Ismail Khan and 
brought two constables with him. Muham- 
mad Ismail Khan sent his second officer 
Kashi Prasad and two constables to Kusmi 
Khurd and he deputed a third constable 
to try and stop people from approach- 
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ing that village, At about 11 am. a 
report was received that a crowd of Hin- 
dus had collected on the north side of the 
river and accordingly Muhammad Ismail 
Khan and Abdul “Karim went and col- 
lected Kashi Prasad and the three of them 
crossed the river—which in fact—is only a 
stream—and reasoned with the crowd. 
Members of the crowd told the Police 
Officers that they had heard that a 
cow was to be sacrificed at the tomb; but 
the Police Officers assured them that 
there wasno truth in the report and ul- 
timately the crowd was induced to go 
back. It is alleged that this was the first 
occasion on which the Police Officials 
came to know that there was any rumour 
abroad that acow was to be sacrificed. 
At about 2 P. M. a very much larger’ 
crowd of Hindus collected in the open 
ground on the south ofthe Karari river 
and began toapproach Kusmi Khurd. The 
crowd was in an angry mood and members 
of it were shouting ‘maro, jan lenge aur 
jan denge; loot-lo.” The Police tried to 
reason with the crowd but they found 
themselves up against a much more diffi- 
cult proposition than inthe morning. The 
mob was inno mood to listen to reason 
or argument and Snb-Inspector Abdul 
Karim statesthat a man attacked him with 
a spear but he was able to ward off the 
blow. Sub-Inspector Muhammad Ismail 
Khan, thereupon ordered the mob to disperse 
and he says that he warned them that he 
would fire if his order was not obeyed. 
This had no effect and so Sub-Inspector, 
Muhammad Ismail Khan ordered some of 
his men to fire and he himself fired a couple 
of shots with his revolver, presumably in 
the air, since no One apparently was hit, 
although he says that the front rank of the 
crowd was only five or six yards away. 
Whether any other shots were fired on that 
cecasion by the Police is not clear, but 
probably they were not, Asa result of the 
two shots which the Sub-Inspector fired, 
the crowd fell back to some distance, but 
they took courage when some of their mem- 
bers said that the Police had only blank 
cartridges. Meanwhile, Mr. Niblett ar- 
rived on the scene at about 3pm. He 
had first gcne tothe Police Station, but 
had hurried thence to the scene of occur- 
rence on learning that the Sub-Inspector 
was already there. Sub-Inspector, Muham- 
mad Ismail Khan, reported the situation 
to him and Mr. Niblett directed him to 
disperse the crowd again and to make 
arrests, and if necessary, to fire into the 
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towards the crowd and arrésted one man, 
but they were met with brickbats and the 
crowd actually stood up to the Police with 
lathis. Seeing this, Mr. Niblett gave a 
definite order to fire. This was obeyed 
and in all twenty-eight shots were fired. 
It does not appear that any one was hit, 
but any way the firing had the desired 
effect and the mob dispersed many of the 
rioters running to the neighbouring village 
of Sarkatha. These were pursued by the 
Police and a large number of persons were 
arrested with lathis in their hands in the 
village of Sarkatha. 

The defence of most of the accused was 
in the nature of an alibi except that one or 
two of them alleged enmity with the Police 
officials. 

The learned Session Judge was of opi- 
nion that the only possible clause of s. 141, 
Penal Code, under which the case might 
fall was cl.(5); but he was of opinion 
that that clause was not applicable by 
reason of the fact that the Mussalmans had 
bo right to sacrifice a cow at this tomb, 
The Judge observes: 

“The Muhammadans had certainly no right to 
sacrifice any cow at or near a tomb at a place open 
to the public gaze so as to offend the religious 
feelings of the Hindus, and if therefore the intention 
of the crowd was to prevent any such sacrifice, it 
is very doubtful if their object would fall within 
the purview of any of the clauses of s. 141, Indian 
Penal Code,” : 

It is not necessary for us to record a 
finding as to whether if the Muhammadans 
had in fact intended to sacrifice a cow, 
such act would have been legal or illegal. 
We will assume for purposes of this appeal 
that it would have been an illegal act. 
After having recorded the finding to which 


we have referred above, the learned 
Judge on p. 112 of the paper book 
observes; 

“But the fact remains that a big crowd had 


collected and from a threatening attitude it was clear 
that there was an apprehension of a breach of 
peace.” 3 

On this finding we are unable to com- 
prehend how he was able to persuade 
himself that there was no unlawful assemb- 
ly. His view apparently is that ifk a 
rumour is spread to the effect that certain 
Muhammadans are intending to sacrifice a 
cow at some spot outside the habitation of 
the village, the Hindus from the surround- 
ing village have a right to collect with 
lathis and take the law into- their own 
hands. We are unable to subscribe to any 
such justification of mob law. There js 


no provision of Jaw whatsoever which gives- 
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any person or body of ‘persons aright to. 
use force and violence to prevent their 
feelings being wounded by an. illegal - 
act. In the present case there is not even 
the mitigating circumstances of the exist- 
ence of or near the spot of a sacrificial 
cow or any sign of preparation to perform 
such sacrifice; and even if there had been 
any such preparation, it could not be said 
in extenuation that the Hindus had 
no opportunity to have recourse to the 
authorities, for it is in evidence that no 
less than three Sub-Inspectors were pre- 
sent on the spot and later the Sub- 
Divisional Magistrate himself appeared. 
The learned Judge is of opinion that Sub- 
Inspector, Muhammad Ismail Khan, played 
a sinister part in the whole affair; but 
Sub-Inspector Abdul Karim—against 
whom the learned Judge has nothing to 
say—has deposed as follows: 

“There was a crowd of 3,000—4,000 of various 
groups on the side of the river. The crowd was 
armed with lathis and spears and some had swords. 
The three Sub-Inspectors went forward to stop the 
crowd and began to ‘samjhao’' them. The crowd 
however, said ‘loot-lo Kusmiaur maro..... Tagain 


His further evidence is corroborated by 
Mr. Niblett, who states: e 

“I called out to the sowars who were some dis- . 
tance from me ‘giriftar karo’ and at the same time 
I said ‘if these people do not run away, fire,’ There 
were at least 300 or 400 people on the maidan 
besides the 100 I have already mentioned. They 
were all armed with lathis. Some sowars arrested 
one map. But the 100 who had proceeded to Sarka- 
tha stood till about half way between Kusmi and 
Sarkatha and showed no signs of dispersing. I call- 
ed upon the sowars to charge them. As they appro- 
ached the crowd picked up clods of earth and other 
brickbats and threw them at the sowars and when , 
the sowars came up, they turned on the sowars and 
checked their charge. J mean that they turned on 
them with their lathis. Seeing that the situation had 
become critical, 1 shouted out ‘chalao sachcha, chalao 
goli, ek do gir jawe.’ On this Ajudhia Pathak, aad 
armed constable, took aim and fired at a man who 
l think was attacking Mubammad Ismail, S. I. The 
shot seemed to strike him. On this the other con- 
stables, sowars and Sub-Inspectors started firing, 
This checked the rioters and they turned and fled 
into Sarkatha village.” 


From the above evidence end also from 
the evidence of Sub-Inspector Muhammad. 
Ismail Khan, and Sub-Inspector Kashi 
Pershad—who incidentally is a Hindu— 
we find it proved that a large crowd of 
Hinduscollected with lathis in their hands 
and at least one of them with a spear 
and that they had the unlawful intention 
of using force and violence in order to 
prevent a sacrifice which they supposed 
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was about to be performed, and it is 
obvious that such a crowd was an uplaw- 
ful assembly within the meaning of s. 141. 
When ordered to disperse, the crowd oppos- 
ed the Police with force. Ifthe charge had 
beén more carefully framed, the case would 
have fallen within no less ihan three 
clauses of s. 141; but in any ease it is 
manifest that the charge as’ framed under 
8.145 and also the charge under s. 15? 
has teen fully established. We cannot 
accept the proposition—which however has 


been accepted by the learned Judge—that: 


members of one community can be allowed 
with impunity to take their lathis and 
assemble for the purpose of using force and 
violence to prevent the sacrifice of a cow, 
by members of the opposite community 
who had no such intention, at a tomb which 
had been erected over the supposed 
resting place of the non-existent remains 
of an imaginary saint, and that such an 
assembly is not unlawful. The assembly 
would have been equally unlawful if the 
Muhammadans had in fact intended to 
perform such a sacrifice, Tt would be a 
waste of time to elaborate this matter any 
further. 

The learned Sessions Judge has thought 
fit to*censure Sub-Inspector Muhammad 
Ismail Khan, very severely; and the 
Counsel for the majority of the respondents 
has also pressed before us the alleged 
misconduct of theSub-Inspector. Apparent- 
ly the case against Muhammad Ismail 
Khan is that the latter knew that there was 
going to be trouble and did not disclose it 
to the Superintendent of Police or the 
Sub-Divisional Magistrate, because he 
wanted if to occur in order that he might 
have an opportunity of firing upon the 
Hindus, When we put it to learned 
Counsel in this way, he said that he did 
not wish to go to that extent, but there 
can be no doubt that this is what his 
argument amounted to. That such a charge 
is unfounded is proved by the fact that 
apparently no one in the crowd was hit 
and by the fact that from among the 18 
respondents Muhammad Ismail Khan has 
only deposed against one. The criticism 
. which the learned Judge has levelled 
- against this Sub-Inspector was irrelevant 
and in our opinion the strictures were 
undeserved. The Judge makes much of 
the fact that the Sub-Inspector—in obe- 
dience to anorder from his Superinten- 
dent of Police—left his Police Station on 
“the morning of May 3, and went to 
` Kusmi Khurd without awaiting the 
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arrival of the Sub-Divisional Magistrate 
who was due at 3 r.m. The learned Judge 
observes : 

“It is true that the Sub-Inspector of Police obeyed 
the Superintendent of Police, but at the same time 
I do not think that he should completely ignore 
his S. D. M, I agree with what was stated by Mr. 
Blunden and which has been quoted above. The 
fact that Sub-Inspector Muhammad [smail Khan want- 
ed to ignore the existence of the S. D, M. shows 
that there was something which he did not want 
to bring to the notice of the S. D.M, Jt is expected 
that the S. D. M. would be in the know of things 
going on in his sub-division, specially if he is 
attached to’ the sub-division for some time. There- 
fore, as the S.I. in this casa tried to ignore the ex- 
istence of the S. D. M., his action cannot ba too 
severely condemned. I hope and trust that this 
matter will be taken notice of by tha District Magie- 
trate and that he will take such action as he 
deems necessary. This action of the S. I. throws 
a great doubt on his bona fides”. 


We do not know whether the District 
Magistrate has thought fit to take any 
action but we can say that there is 
nothing on this record to justify the 
strictures of the Sessions Judge. The 
utmost thaton the evidence before us can 
be said against the Sub-Inspsztor is that 
he perhaps misjudged the strength of 
local Hindu feeling and that he’ would 
have been better advised to send a chit to 
the Sub-Divisional Magistrate before leav- 
ing his Police Station and proceeding to 
the spot. 

We now have to consider which, if any, 
of the respondents are liable to convic- 
tion under ss, 145 and 152, Penal Code, 
the quantum of evidencs against most of 
the respondents is slight but this very 
fact goes to indicate the bona fides of the 
witnesses and gives strength to the 
evidence. There has been no attempt at 
exaggeration on the part of the witnesses 
and no desire to implicate the rioters 
wholesale, and no one appears to have 
displayed any particular animus against 
anyone else. It appears to us that the 
witnesses have, for the most part, honestly 
named or identified those persons whom 
they saw ic the riot and in our opinion 
the restrained and cautious evidence of 
the Police Officials is particularly valu- 
able. 

We will now deal withtherespondents in 
detail. (Their Lordships after dealing with 
the case of each accused separately proceed- 
ed). As regards those of the respondent 
whom we have found to have besn members 
of this ualawful association all pleaded alibi, 
but we are of opinion that the trial Court 
was right in rejecting their plea. They 
are all residents of villages other than 
Sarkatha and they have not satisfactorily 
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established any good reason for their 
presence af Sarkatha at the time of 


their arrest, In face of the evidence for 
the prosecution it is impossible to accept 
their plea of alibi. In the result we dis- 
miss the Government appeal in respect to 
Janki Parshad, Sukhdeo, Ramrup, Bhag- 
gon, Rajju, Bindeshri, Deo Narain and 
Sahti. We allow the Government appeal 
as against Sukhu, Ramai, Dubri, Sumer, 
Sobhit, Budhram, Guthru and Babunandan. 
We convict them ander ss. 145 and 152, 
Penal Code, and we sentence them*to be 
rigorously imprisoned for six months under 
each section the sentences to be concurrent. 
Such of them as have already served a 
portion of their sentence will now serve 
oub the remainder thereof, 

As regards the application for enhance- 
ment, we acquit Bhaggan and Ramrup in 
the exercise of our revisional powers. As 
regards the other respondents to this 
application there is no need to pass any 
order in view of our judgment in the 

“ Criminal Appeal on behalf of the Local 
Government, 


N. Sentence varied, 


MADRAS HIGH COURT 
Referred ‘l'rial No. 44 of 1935 
Criminal Appeal No. 193 of 1935 
May 9, 1935 
KING AND LAKSAMANA Rao, JJ. 

In re THOPPA alias SHEIK ABDUL 
KADIR—Acctsep—Prisongr 

Criminal Procedure Code (Act V of 1898), ` ss. 289 
(4), 587— Omission to call upon accused to enter on his 
defence—Validity of trial, 

Where an accused person was asked after his ex- 
amination whether he wished to examine any wit- 
nesses and stated he did not and the case was then 
summed up by the prosecution and the defence 
Pleader, and on appeal it was contended that the 
trial was vitiated by non-compliance with cl. (4) of 
s, 239, Criminal Procedure Code 

Held, (4) that s, 289, cl. (4) only meant thatif the 
accused called no witnesses, he or his Pleader is to 
make his final address to the Court and there was 
no non-compliance with the said provision of law; 

(ti) that even otherwise, omission to call upon the 
accused to enter on his defence is a mere irrgularity 
covered by s. 537, Oriminal Procedure Code, and the 
trial was, therefore, not bad. Bechu Lal Kayastha 
v. Tre Injured Lady (1), Pregir v. Emperor (2), refer- 
red to. s 


Trial referred by the Court of the Ses- 
sions of the Madura Division for confirma- 
tion of the sentence of death passed upon 
the said prisoner in Case No. 1 of the cal- 
„endar for 1935, 


În re motea (MADRS 


-arrived and lifted the bundle of 
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Or, A. by the prisoner against the said 
sentence and the sentence of rigorous im- 
prisonment for three years under s. 326, 
Indian Penal Code. 

Messrs. K. S. Jayarama Iyer and U. U. 
S. Ramasawmi Iyer, for the Accused. 

Mr, K, V. Gopalasawmi, for the Acting 
Public Prosecutor, for the Crown. 

Judgment.—The appellant has been 
convicted under s. 302, Indian Penal Code, 
of the murder of Muthu Vannan, a washer- - 
map, by stabbing him with a spear and 
sentenced to death subject to confirmation 
by this Court. He has also been convicted . 
under s. 326, Indian Penal Code, of causing 
grievous hurt with a deadly weapon to 
Veerammal, the wife of Muthu Vannan, 
and sentenced to rigorous imprisonment for 
3 years. 

Vellathayi, the daughter of the deceased, 
was divorced by her husband and it was 
settled to marry her to P. W. No. 3 the 
husband of Chinnammal, the mistress of the 
appellant. Prosecution witness No. 3 would 
not drop the idea in spite of the 1equests cf 
the appellant at the instance of Lis mistress, 
and the appellant and his friend Vanni- 
muthu, tried to prevent the marriage by 
insulting and intimidating Vellathayi, 
‘hey were not successful and the marri- 
age was fixed for October 17,1934. The 
deceased and Veerammal were as usual 
sleeping in the pial of their house, with 
their bundle of soiled clothes on the night 
of October 15, and the prosecution case is 
that about 2 4. mM. on October 16, while the 
deceased was passing water, Vannimuthu 
soiled 
clothes from the pial. The deceased fol- 
lowed and seized him raising an alarm, 
and a struggle ensued. Veerammal rushed 
to the spot on hearing the alarm and the 
deceased was holding Vannimuthu by his 
legs. She caught him by his waist and 
the appellant who was close by stabbed 
the deceased with a spear 5 or 6 times, 
He stabbed Veerammal next and they let 
go their hold. The two ran away and the 
neighbours gathered. The injuries of the 
deceased were serious and two of them 
were ordinarily fatal, He died in hospital 
on 20thand the hurt caused to Veerammal 
was grievous. 

The appellant pleaded an alibi ard cited 
witnesses to prove that he was absent at 
an election meeting. He was defended by 
a Pleader engaged by him, and when 
after being examined, he was asked whes 
ther he wished to examine any witnesses, 
he stated that he did not, The case wag 
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then summed up by the Prosecutor and the 
defence Pleader and the appellant was 
convicted. 

There is no substance in the contention 
that the trial is vitiated by non-compli- 
ance with cl, 4 of s. 289, Criminal Pro- 
cedure Code, which provides that the Court 
shall call on the accused to enter on his 
defence if after the Prosecutor sums up 
the case it considers that there is evidence 
that he committed the offence, and as pointed 
out in Bechu Lal Kayastha v, The Injured 
Lady, 28 Cr. L J 297 (1), What that clause 
means is that if the accused calls no wit- 
nesses, he or his Pleader is to make his final 
address to the Court. Even otherwise the 
omission to call upon the accused to enter 
on his defence is a mere irregularity 
covered by s. 537, Criminal Procedure Code, 
vide, Pregir v. Emperor (2) and the case 
against the appellant is clear. That the 
deceased and Veerammal were stabbed on 
the road near their house about'2 a. mM. on 
October 16, 1934, was net disputed and 
Veerammal speaks to what transpired after 
she rushed to the spot. The appellant and 
Vannimuthu were known to her previously 
and P. Ws, Nos. 8 to 12, the neighbours 
were informed about it on their arrival 
though ghey were told generally that, the 
appellant and Vannimuthu stabbed them. 
Two Union Jamps were burning in the 
locality and P. Ws. Nos. 8 and 9 swear 
that they recognised the appellant and 
Vannimuthu while they were running away. 
The occurrence was reported to P. W. No. 18, 
the Sub-Inspector soon after, and the 
deceased told him that the appellant was 
the assailant. The deceased was then re- 
moved to the hospital and Ex. L the 
statement recorded by the Sub-Inspector 
after the injuries were attended to, sets 
out the particulars of the occurrence. 
Exhibit D, the dying declaration recorded 
by. the Sub-Magistrate some time later, 
is to the same effect and the evidence does 
not disclose any motive for the deceased 
to implicate appellant falsely. It cannot, 
therefore, be doubted that the appellant 
was the assailant and he would unques- 
tionably be guilty of causing grievous hurt 
with a deadly weapon to Veerammal. Two 
of the injuries of the deceased were fatal 
and the offence is clearly murder. The 
conviction is, therefore, right and though 


(1) 28 Cr. L J 297; 100 Ind, Cas, 377; 45 O L J 8; 
AIR 1997 Cal. 250; 54 0286, — 
” @) 16 A LJ 41; 43 Ind, Ons, 785;4 P L W 39; 19 
Or. L, J, 209; 3 P' L J 389; (1918) Pat, 287, 
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the appellant might not have originally 
intended to murder the deceased and the 
stabbing was to free Vannimuthu from the 
hands of the deceased and Veerammal, the 
assault was brutal and the sentence does 
not call for interference. The convictions 
and sentences are, therefore, confirmed and 
the appeal is dismissed. 


A. Appeal dismissed. 


CALCUTTA HIGH COURT. 
Criminal Appeal No. 342 of 1935 
August 7, 1935 
LORT-WILLIAMS aNp‘Jack, JJ. 

HEM CHANDRA CHONGDAR 
—APPELLANT 
Versus 
EMPEROR—Opposite Panty, 

Criminal Prosedure Code (Act V of 1838), s, 36i— 
Statement of accused before Magistrate—Statement 
beginning by saying that he was guilty—Body of state- 
ment showing accused meant not guilty—Held, statement 
was no confession but assertion of imnocence—Bengal 
Criminal Law Amendment Act (VI of 1930), s. 6— 
Penal Code (Act XLV of 18604, s. 109—Accused 
charged with aiding and abetting detenue in con- 
travention with Government order which was never 
served on accused—Held, accused could not con- 
travene order since it was a private order not served 
on him. 

The accused made a statement before a Magis- 
trate. In that, he began by saying that he was 
guilty. But the body of the statement showed fairly 
Clearly that what he meant was that he was not 
guilty of the crime, but that he was guilty of 
handing letters from other persons to the detenu or 
vice versa. The accused was charged with aiding 
and abetting the detenu in receiving correspondence 
in contravention of conditions laid down in the 
Government order which was never served upon the 
accused and of which he had no knowledge what- 
ever : 

Held, that the statement of the accused was not 
a confession of guilt, but an assertion of innocence 
and the Judge ought to have pointed out to the 
accused that before he could befound guilty of the 
offence, it must be shown that he wilfully “and in- 
tentionally committed an act which he ‘knew to be 
unlawful in the sense that it was an infraction of 
the criminal law. 

Held, also that the order was, an order in the 
sense ofa private order served upon this particular 
detenu, The accused could not be convicted of 
acting in contravention of something of which he 
had ‘no knowledge, and of which he could not obtain 
any knowledge, because the order was not a public 
document inthe sense thatit is available to the 
public generally. 


Mr. Binayak Nath Banerjee, for the Ap- 
pellant. 
Mr, D. N. Bhattacharjee, for the Orown, 
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Lort-Willlams, J.—The appellant in 
this case was charged unders. 6, Bengal 
Act VI of 1930, read with s. 109, Indian 
Penal Corle, and was sentenced to rigor- 
ous imprisonment for one year. It was 
alleged that he received _ letters addressed 
to certain persons detained under the 
Bengal Criminal Law Amendment Act. 
One of the conditions of such detention is 
that the persons detained are not allowed 
to communicate with one another or with 
other persons without the correspandence 
being inspected by the Police. It is al- 
leged that the accused facilitated the con- 
veyance of letters or information from 
such a detenu to other people. The 
accused was not aware ofthe contents of 
the letters, 


It seeme to me that a series of mistakes 
have been made by the authorities in 
connection with this prosecution. The 
accused made a statement before a Ma- 
gistrate. In that, itis true, he began by 
saying that he was guilty. But the body of 
the statement shows fairly clearly that 
what he meant was that he was not 
guilty of the crime, but that he was guilty 
of handing letters from other persons to 
the detenu or vice versa. Otherwise the 
statement indicated quite clearly that he 
hid no criminal intention and that he 
acted purely from ignorance, and that 
even sohe conveyed such letters only for 
tha first few days and then apparently 
realizing that his shop was being used as 
a sort of Post Office, heat once put an 
end to the matter, and told the detenu that 
in future he would not receive for him or 
give to him letters sent to his shop. Rely- 
‘ing upon this alleged confession, the learn- 
ed Judge assumed that the accused intend- 
ed to plead guilty, and made the sams 
mistake with regard to his plea under 
s. 36+, The accused said: 


“Lam guilty. I am 
and am not very literate. 
I was committing an offence. The moment I came 
to know that it was an offence, Iconfessed the 
whole truth to the Sub-Divisional Officer of Naogaon 
and to the officer'in charge of Badalgachi. I shall 
never do such a thing again.’ I committed an 
offence without knowing.” 


a resident of a village 
I did not know that 


‘ That is not a confession of guilt, ‘but 
mn assertion. of innocence,.and the learned 
Judge ought to have pointed ont to the 
accused that before he could be found 
‘guilty of this offence, it must be shown 
that he wilfully and intentionally 
committed an act which he ‘knew to be 
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unlawful in the sense that it was an infrac- “ 
tion of the criminal law. Ifthese criticisms ' 
were not sufficient to dispose of this case, 

one has only to observe that the charge was 

that the accused, between certain dates, in- 

tentionally abetted the commission of an of- 

fence under s. 6, Bengal Criminal Law Am-- 
endment Act (VI of 1930) by detenu 

Manindra Nath Guha alias Jharu, to wit, 

that he knowingly and intentionally aided ` 
the above detenu in receiving uncensored’ 
correspondence, namely, the Postcard, 

Ex. 5, and the iwo Jetters, Ex. 8, which. 
he received by post and delivered them 

secretly tothe detenu without submitting’ 
them to the officer in charge of Badalgachi 

Police Station to be censored in contraven- 

tion of conditions laid down in paras, 9: 
and JO ofthe Government Order, Ex. 1, 

which was duly served on Monindra and 

thereby committed an offence punishable: 
under s.6. He was, therefore, charged with 

aiding and abetting the detenu in receiv- 

ing correspondence in contravention of 

conditions laid down in the Government 

Order which was nevsr served upon the 

accused and of which he had no knowledge 

whatever. 


This order was not an act of the legis- 
lature which it is presumed that every: 
citizen has knowledge of. This was an 
order in the sense of a private order 
served upon this particular detenu. It is’ 
obviousthat the accused cannot be con- 
victed of acting in contravention of some- 
thing of which he has no knowledge, and of’ 
which he cannot obtain any knowledge,’ 
because the order was nota public docu- 
ment in the sense that it is available to 
the public generally. In these circumstances 
it is clear that the conviction and sentences 
must beset aside and the accused is 
acquitted.. The appellant, who is on bail, 
will be discharged from his bail bond. 


Jack, J.—I agree. 


D, Conviction set aside, 
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SIND JUDICIAL COMMISSIONER'S 
COURT 
First Civil Appeal No. 35 of 1929 
June 11, 1935 
_ Davis, J. C. AND RoPOHAND, A. J.C. 
SECRETARY or STATE - APPELLANT 
versus ; 
THAWERDAS SIRUMAL AND OTHERS 
; f — RESPONDENTS 
Civil Procedure Code (Act V of 190%), s. FO— 
Notice under—Notice by one of two plaintiff s— 


Whether constitutes sufficient compliance with 
s 80. ; 
Section 80, Civil Procedure Code, is express, 


admits of no implications 
or exceptions and where there are two plaintiffs, 
notice by one is not sufficient notice within the 
meaning of 8. 80; it is not sufficient compliance with 
its provisions and in such circumstances the suit as 
a whole is bad. Bhagchand v Secretary of State 
(1), Secretary of State v. Hargovandas (2) and 
Venkata Rangiah v. Secretary ‘of State (3), follow- 


explicit, mandatory and 


ed. 

Mr. Partabrai D. Punwani, Government 
Pleader, for the Appellant. 

Mr. Kodumal Lekhraj, for the Respond- 
ents. 


Davis, J.C.—This appeal arises out of 
a suit brought by two plaintiffs Thawer- 
das wd. Sirumal and Chandiram Sirumal 
both Hindus and brothers, and residents 
in the evillage of Manjhand, against the 
Secretary of State for an injunction res- 
training him from interfering inany way 
with their possession of 122 acres of katcha 
land in Deh Tangiani. They subsequently 
amended their plaint by asking for pos- 
session of 30 acres., They were successful 
in the lower Court, the learned Additional 
Judicial Commissioner holding that they 
were entitled to a declaration that they 
were the owners of 122 acres subject to 
the right of one Issardas and vertain per- 
sons claiming through him to one-third 
share in 50 acres. The dispute in the 
lower Court ranged itself largely around 
the identity of this land, it being contended 
by the plaintiffs that the land had become 
eroded, but had re-appeared and could be 
jdentified, it being contended on behalf of 
the defendant, the Secretary of State, that 
the land that ye-appeared was not the land 
which was in the possession of the plaint- 
ffs. 
State when a second written statement was 
filed on April 27, 1925, the plea of notice 
under s. 80, Oivil Procedure Code, was 
raised and it was stated therein simply 
that the notice was bad and that the suit 
should failon that ground alone. This ques- 
tion of notice was considered by the learn- 
ed trial Judge and he came to the con- 
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But on behalf of the Secretary of- 
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clusion after referring to certain rulings 
which were in point of time prior to the 
conclusive ruling of the Privy Council 
cited in Bhagchand v. Secretary of State 
(1), that construing s. 80, reasonably and 
with the assistance of a section of the 
General Clauses Act, notice by one brother 
in this case should be deemed notice by 
two, and in fact, this appeal falls to be 
decided on this question of notice and 
notice alone. 

Now, since the judgment of the Privy 
Council to which we have already referred, 
it has been held by the Courts in proper 
obedience to the judgment of the Privy 
Council that s. 80, must be construed 
strictly, and we have had placed before 
us, by the learned Advocate for the appel- 
jant, certain cases which have been decided 
after that judgment of the Privy Council 
and which have interpreted that section, 
the last case placed before us being that 
of Secretary of State v. Hargovandas (2), in 
which a suit was brought by two brothers, 
Hindus, and notice was given: by one, and 
the learned Judge there, after considering 
certain relevant decisions, came to the con- 
clusion that notice by one brother was not 
notice by two within the meaning of s. 8U, 
Civil Procedure Code. We have had 
again another case decided by the Chief 
Justice of the Madras High Court in Ven- 
kata Rengiah v. Secretary of State (è), 
where again it is said that 8. 80 is exprese, 
explicit, mandatory and admits of no im- 
plications or exceptions, and that where 
there are two plaintiffs, notice by one is 
not sufficient notice within the meaning 
of s. 80; itis not sufficient compliance with 
its provisions and that the suit as a whole 
is bad. -No other casehad been cited to 
us which is on all fours with the facts of 
this case in which any Court has held that 
notice given by one brother is sufficient, | 
that it is to be considered notice given by 
two, when two brothers are plaintifis in 
the suit. We cannot accept the contention 
of the learned Advocate for the respondent 
that failure to give notice by each of the 
brothers is a mere informality, is a mere 
minor irregularity of which the section 
should take no notice. Nor can we accept 


104 Ind. Gas. 257; AI Ri1921.P O 
81; 25 AL J 64k; 29 
N 561; 46 OLJ 76; 1 
LW 809 


(1) 51 B 723; 
176; 54 1 A338; 53M L J 
Bom Ù R 1227; (1927) M wW 
Luck. Uas. 291; 32 UW N 6l; 26 
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(2) 37 Bom. L R 311; 156 Ind. Oas. 591; 
1935 Bom 229; @RB1 
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his contentionin this particular case that 
notice was given by the elder brother on 
behalf of the younger brother as members 
of a joint family, and indeed so far as 
the question of jointness is concerned, it 
can have no application to 30 acres of 


land, for so far as these 30 acres of land . 


are concerned, the plaintiffs claim it not 
as brothers, but as sons-in-law to whom it 
was gifted by their father-in-law. But 
when we refer to the notice which is at 
p. 16, we find that notice is given in per- 
‘fectly clear and explicit terms on ° behalf 
of one and one alone, In the notice it is 
said : 

“Under instructions from our client Seth Thawer- 
das Sirumal, Hindu, resident of Manjhand, we beg 
to state that our client being dissatisfied with the 
order of the Collector dated May 8, 1922, a copy 
of which is enclosed, appealed therefrom to the 
Uommissioner in Sind as per copy of petition enclosed, 
but the Commissioner in Sind has rejected the appeal 
..... Our client has now no other alternative but 
to file a suit against the Secretary of State for 
India in Council and this notice is hereby given 
under s. 80, Civil Procedure Oode.” A 


There is, in this notice, no hint or sug- 
gestion or indication whatever that the 
suit is to be brought by two plaintiffs or 
that notice is given by two plaintiffs. But 
~ when we referto the plaint atp. 5 of the 
~- paper book, we find that the suit is brought 

b 


“Thawerdas walad Sirumal, Hindu, adult, zamin- 
dar, resident of Manjhand in the Karachi District, 
now at Karachi" 


and by 

“Qhandiram Sirumal, Hindu, adult, 
siding at Manjhand, nowat Karachi.” 

Clearly then there are two plaintiffs and 
clearly notice has been given by only one. 
But it was argued by the learned Advo- 
cate for the respondents that because the 
plea of notice was raised by the appel- 
lant only on April 27,1925, when the second 
written statement was filed in. answer to 


teacher, re- 


_ the amended plaint, they have thereby been - 


prejudiced, and that if this objection had 
been raised at an earlier date their claim 
would not have been barred by limitation. 
When we refer to the first written state- 
ment, we find the date of that written 
statement is November 28, 1924, and when 
we refer to the order against which this 


suit is filed, the order of the Commissioner . 


in Sind, we finditis dated July 30, 1923. 
Therefore, the period of limitation expired 
on September 30, 1924. It will thus ap- 
pear that this particular plea of the learn- 
ed Advocate of the respondents that they 
have been prejudiced in their defence by 
the fact that this objection was raised 
only at the time of the second written state- 
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ment is without substance. We think, there- 
fore, that it is clear that the suit must 
fail in limine for want of of proper notice. 
We must, therefore, set aside the decree 
of the learned Judge and allow the appeal 
with costs. , 

Rupchand, A. J. C.—It is admitted that 
plaintiff No.1l*alone gave notice to the 
Secretary of State under s 80, Civil Pro- 
cedure Code. The suit is filed on behalf 
of two plaintiffs who are both brothers. 
Prima facie, therefore, there has been 09 - 
due compliance with the provisions of s. 80, 
Civil Procedure Code, as the Secretary of 
State had no notice that the plaintiff and 
his brother were both claiming certain 
rights in the land in dispute. in order to 
meet the plea raised on behalf of the 
Secretary. of State that the notice was 
bad and not in accordance with the pro- 
visions of s. 80, the plaintiffs have gone into > 
the witness-box and have given evidence 
that they were members of a joint Hindu 
family at the date of the suit and that 
the property, which is the subject-matter of 
the suit, was joint family property. There 
is no allegation in the notice that the plaint 
property belongs to both plaintiffs or that 
plaintiff No, 1 was giving notice as manager 
of the joint Hindu family, nor js there 
any allegation made in the plain in that 
bebalf. Under the circumstances, it was 
not open to the plaintiffs to lead evidence 
as to their jointness and the property being 
joint family’ property without asking for 
amendment of the pleadings. Theevidence 
given on that point -cannot, therefore, be 
considered. Apart from this, it would ap- 
pear that this evidence is not true. On 
their own showing, some of the land in 
dispute was gifted to them by their father- 
in-law, both of them having married two 
sisters, That being so, at least part of 
the property in dispute is not joint family 
property. No attempt was made in the 
trial Court to limit the suit to one filed 
on behalf of plaintiff No. 1 alone or to 
transpose plaintiff No. 2 as co-defendant. 
Nor was any such request made in the 
memo. of appeal filed in this Court. In 
his argument before us the learned Advo- 
cate has reiterated the same plea that as 
the plaintiffs were members ofa joint Hindu 
family and the property in dispute wae 
joint family property, the suit was properly 
constituted. It is, therefore, not necessary 
for usto go into the further question whe: 
ther it was competent for plaintiff No. ] 
to institute the suit on behalf of himsel: 
alone and that he could, therefore, ask thx 
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Court to transpose plaintiff No. 2 into the 
category of defendants. This would mean 
an amendment of the plaint, and any at- 
tempt to amend the plaint at this stage 
would be met with the plea of limitation. 
The plaintiffs have attempted to support 
their case by false evidence and are not 
entitled to much sympathy. Therefore, 
without going into the further question 
whether plaintiff No.1 alone could have 
maintained this suit, I agree with thé 
learned Judicial Commissioner that in the 
circumstances of this case, this appeal 
should be allowed with costs. i 
N. Appeal allowed. 


ALLAHABAD HIGH COURT 
Civil Revision Application No. 391 
of 1934 
December 12, 1934 
Bennet, J. 
MAHADEO PRASAD—Pratnrire— 
APPLICANT 
versus 
GIRDHARI-— Drrenpant—Opposite PARTY. 

Civil Procedure Code (Act V of 1908), Sch. II, 
para, 16 -Arbitrator—Function of—He cannot decree 
or dismiss suit— Provincial Small Cause Courts Act 
(IX of 1887), s. 25—Revision—Question of fact, if 
can be raised. 

The fufction of an arbitrator is to come to a 
decision on the issues which have been referred to 
him and when his award is received, the Oourt de- 
cides the suit and it is not for the arbitrator to 
dismiss or decree the suit. Para, 16, Sch. II, Oivil 
Procedure Code, indicates that it isthe function of 


the Court to pronounce judgment and not the func- 
tion of the arbitrator. ` 


The explanation “according to law” ins. 25, 
Provincial Small Cause Courts Act, limits the power 
of the High Court in revision to grounds of law that 
might be raised in a second appeal and it does not 
cover a revision on question of fact. Bhairon Prasad 
v. Amina Begam (4) and Rebecca Stewart v. Debi 
Prasad (2), distinguished. : 

CO. R. App. against an order of the Judge, 
Small Cause Court, Allahabad, dated 
January 30, 1934. : 

Mr. Gajadhar Prasad Bhargava, for the 
Applicant. 

Mr. Zamirul Haq, for the 
Party. 

Order.—This is an application by the 
plaintiff in civil revision under s, 25, 
Small Cause Courts Act, against the decree 
of a Small Cause Court passed in terms 
of an award dismissing the suit of the 
plaintiff. One ground is taken, ground 
No. 4 which is a point of law that the 
award was invalid in form. The award 
stated : 

“I am of opinion that the plaintiff's case is not 
proved J accordingly recommend .the Court to 
dismiss the suit of the plaintiff with costs.” 
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Opposite. 
“ sidered that he was justified in acting. 
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Learned Counsel argues thatthe award 
should say “I dismiss the suit.” No 


authority is given for that proposition and 
there is nothing in the second schedule 
to indicate that an arbitrator should 
dismiss a suit. I consider that the func- 
tion of an arbitrator is to come to a 
decision on the issues which have been 
referred to him and when his award is 
received, the Court decides the suit and it 
is not for the arbitrator to diamiss or 
decree the suit. Section 16, Sch. II, in- 
dicates that it is the function of the Court 
to pronounce judgment and not the func- 
tion of the arbitrator. 

The remaining three grounds deal 
with alleged irregulari'ies by the arbitrator. 
These allegations were the subject of 
objections taken by the plaintiff to the 


-award and the lower Court has considered 


these objections and found that the plain- 
tiff has failed to prove the objections. In 
the revision no ground is taken alleging 
any irregularity of the procedure of the 
lower Court. It is only the procedure of 
the arbitrator to which objection is taken, 
Learned Counsel argued that under 


- 8.25, Provincial Small Oause Courts Act, he 


could raise again in this Conrt issues on 
questions of fact which have been decided 
against him by the Small Cause Court 
and Counsel for this proposition relied 
on two rulings. In one of these rulings, 
Bhairon Prasad v. Amina Begam (1), this 
Court held thai there was no evidence 
before the Small Cause Court for a finding 
of fact by that Court. The present case 
is different because there was evidence 
before the lower Court and it came to a 
decision on conflicting evidence. The 
second ruling referred to was Rebecca 
Stewart v. Debi Prasad (z). In that case 
a learned, Single Judge of this Court 
admitted evidence of an affidavit in revision 
and came to a finding of fact contrary to 
a finding of fact of a Small Cause Oourt. 
The ruling does not explain under what 
provisions of law the learned Judge con- 


The mere fact that he did so act is not 
in my opinion a ground showing that he 
was entitled to do so, The language in 
s. 25 states that this: Oourt may satisfy 
itself that the decree or order by the 
Small Cause Court was according to law. 
This expression “ according to law” is 


(1) 35 Ind. Cas 693; AIR 1916 All. 33; 38 A 699; 
14'A LJ 890. 

(2) 25 Ind. Oas. 779; A I R1914 All. 153; 12A L 
J 271. 
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parallel tothe language in s. 100 (1) 
(a), Civil Procedure Code, which states 
that one of the grounds for a second 
appeal is “the decision being contrary to 
law.” Apparently, therefore, the expression 
in s. 25, Provincial Small Cause Courts 
Act, limits this Court in revision to 
grounds of law that might be raised in 
a second appeal and it does not cover 
a revision on qùestion of fact. Questions 
of fact may be raised in a first appeal. 
A first appeal is governed by s. 96, Oivil 
Procedure Code. That section states: 

“save where’ otherwise expressly provided in the 
body of this Oode or by any other law for the 
time being in force, an appeal shall lie from every 
decree passed by any Court exercising original 


jurisdiction to the Court authorized to hear ap- 
peels from the decisions of such Court.” 


f The language used in tbis sub-section 
is perfectly general and it is stated merely 
that “an appeal shall lie.” This covers 
not only an appeal on points of law but. 
an appeal on question of fact. I do not 
find that there is anything in s. 25, 
equivalent to the words “an appeal shall 
lie” and there is nothing in that section 
to indicate that questions of fact can come 
before this Court in revision from a Small 
Oause Court. Accordingly in my view the 
grounds Nos. 1 to 3 of this application 
in revision are grounds which cannot be 
heard by this Court in revision under 
8. 25, Provincial Small Cause Courts Act. 
I, therefore, dismiss this application in 
revision with costs. 


N. Application dismissed. 


CALCUTTA HIGH COURT 
Criminal Revision No. 367 of 1935 
August 6, 1935 
LoRrRT-WILLIAMS AND Jack, JJ. 

MATI LAL DE AND ANOTE ER—ÅAC0USED— 
PETITIONERS 
VETSUS 
EMPEROR— Opposite PARTY, 

Penal Code (Act XLV of 1860), s. 379—Thefi— 
Accused found to have no bona fide clatmof right — 
No finding that they did not bona fide believe that 
they had sucha bona fide claim—Offence, if commit- 
ted. 

Where it is found that the accused had no bona 
fide claim of right but it is not found that they did 
not bona fide. believe that they had such abona fide 
claim, the accused cannot be held to be guilty of 
theft. Arfan Ali v, Emperor (1), followed, 

Mr. Bhupendra Kishore Basu, for the 
Petitioners. . 

Mr. D. N. Bhattacharjee for the Crown. 

Lort-Williams, J.—In this case a Rule 
was issued to show cause why the con- 
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victions and sentences passed upon the 
petitioners should not be set aside. They 
were convicted under s. 379, Indian Penal 
Code, for cutting and taking away paddy 
from a certain piece of land. They ad- 
mitted that they did so, but claimed that 
as’ they had grown this paddy, they were 
entitled to remove it. 

The facts are that the complainant 
obtained a Civil Court decree in respect 
of this and other lands against a large 
number of defendants, of whom Ruplal, 
the father of the petitioners, was defen- 
dant No. 29. The effect of that decision 
was that it was adjudged that the com- 
plainant was entitled to khas possession 
of this land. Certain of the other de- 
fendants appealed. Ruplal did not. The 
effect of the appeal was that it was decided 
that the complainant was entitled only to 
an eight annas undivided share in the ` 
land and the rest of his claim was dismissed. 
It was also ordered that the defendants, 
who had not appealed including the pre- 
sent accused, were to be treated as not 
being parties to the appeal. 

There was a second appeal and this 
order was upheld by the High Court. It 
was argued and has been argued very 
strenuously by Mr. Bhattacharjye on be- 
half of the Crown that the result of these 
orders and appeals was that the present 
petitioners were bound by the original 
decree declaring that the complainant was 
entitled to khas possession of these lands 
and the fact that that decree has been set 
aside upon appeal and it has been decided 
that the original judgment was incorrect 
and not according to law, and that the 
complainant was only entitled toan un- 
divided eight annas share, is not to be 
taken into consideration in discussing the 
question whether these defendants are 
to be treated as criminals and whether 
the facts show that they had a criminal 
or dishonest intention to steal. I am 
unable to accept any such contention, and 
I am fortified in this view by the decision 
in Arfan Ali v. Emperor (1), where it 
was held that the removal of property in the 
assertion of a bona fide claim of right, 
though unfounded in law and fact, does 
not constitute theft. That is the exact 
position of these accused. 

The learned Sessions Judge on appeal 
found that the appellants had no bona 
fide claim of right, but he did not 
find that they did not bona fide believe that 


(1) 44 O 66;" 36 Ind. Oas. 13; Al R 1917 Cal. 648; 
17 Or. L J 456; 20 O W N 1270. 5 
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they had such a bona fide claim. He 
went on to say that because in law they 
had no bona fide claim of right and they 
deliberately disobeyed the orders of the 
Court when their remedy lay in the Civil 
Court, therefore, they were guilty of theft. 
I cannot follow the steps of this reason- 
ing on the part of the learned Judge. 
Tf all the facts stated by him are accept- 
ed, that will not make the accused guilty 
of theft for the reason that they thought 
they had a bona fide claim of right and 
they were asserting it. I am not at all 
surprised that cultivators, who have been 
made tenants in circumstances such as 
these by some of the other defendants to 
the original suit and have grown paddy 
on the land, thought that they had a right 
to cut the paddy and take it away, especial- 
ly when the original decree, which dis- 
possesed the defendants who let them the 
-jand, was set aside by the judgment of 
the Appellate Court which gave the com- 
plainant only an eight annas undivided 
sbare in the land. 

In these circumstances in my opinion 
no case has been made out against the 
accused and the convictions and sentences 
must be set aside and the accused ac- 
quitted. The petitioners who are on bail 
will be glischarged from their bail bonds. 
The fine, if already paid, must be re- 
funded to the petitioners. 

Jack, J—I agree that in the circum- 


stances the petitioners should be ac- 
quitted. 
N. Convictions set aside. 





ALLAHABAD HIGH COURT 
Second -Civil Appeal No. 780 of 1932. 
November 30, 1934 
Ganea Nats, J. 
MOHAMMAD BADRUL HAQ RASHIDI— 
à PLAINTIFF—APPELLANT 
versus 
SHAH HASAN AHMAD AND oTHERS— 
DERENDANTS— ResPoNDENTS 

Muhammadan Law—Wakf—Waki of musha for 
mosque or burial ground —Validity of. f 

Under the Muhammadan Law a “musha” or an 
undivided share in property may, according to the 
more approved view, form the subject of wakf 
whether the property be capable of division or not. 
But the wakf of a musha for a mosque or burial 
ground is not valid whether the property is capable 
of division or not. 

Mr. Mushtaq Ahmad, for the Appellant. 

Mr. K. Verma, for the Respondents. 


MOHAMMAD BADRUL HAQ V. SHAH HASAN AHMAD (ALL) aT 


Judgment.—This is a plaintifi’s appeal 
and arises out of a suit brought by bim 
against the defendant-respondents for a 
declaration that the plot of land detailed 
in the plaint on which the tomb of the 
late Maulana Asi stands was dedicated by 
the defendants that it is under the 
management of the sajjadah nashin of 
khankah Rashidia of Jaunpur, and the 
sajjadah nashin of khankah Rashinda is its 
mutwalli, that the defendants have no 
right to interfere with the land so dedi- 
cated, that the registered deed of wakf 
dated November 27, 1922, executed by the 
defendants was void end ineffective, and 
also for a perpetual injunction restrain- 
ing the defendants from burying the dead 
bodies of theirfamily any more and from 
erecting any building on the land which 
might contravene the terms of the oral 
wakf. The plaintiffs case was that 
Maulana Asi who was a revered Muham- 
madan saint died at Ghazipur, on 
February 25, 1917. The Maulana was a 


“very pious man and his followers regarded 


him as a saint. He was buried in front 
of the house in which his grand daughter 
used to live. The land belonged to the 
defendants and they made an oral wakf. 
The plaintiff is a disciple of Maulana Asi. 
The plaintiff alleged that last year he and 
other disciples of the deceased Maulana 
wanted tomake constructions on the land, 
but were obstructed by the defendants. 
The defendants contended that no oral wakf 
was made that out of them those 
defendants who were present at the time 
of the death of Maulana Asi did not make 
any objection to the burial of the Maulana 
in the plot in dispute, but rather gave 
implied consent to it because they desired 
that the dead of their family should be 
buried on the land which had been sanctifi- 
ed by the burial of the blessed corpse of 
the revered Maulana, 

Both the Courts have found that the land 
in dispute is “musha” and belongs jointly 
to all the defendants and also that de- 
fendants Nos. 1 and 2, did not join in the 
alleged oral wakf. The Courts below 
held that the wakf of “musha" was in- 
valid under the Muhammadan Law and 
consequently no valid wakf was made. 
The only point for consideration in this 
case is whether any valid wakf of the land 
in dispute was made, because the plaint- 
iff's case is based entirely on the oral wakf 
alleged to have been made by the de- 
fendants. It is not denied that the land 
in dispute is musha. The only point for 
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determination is whether the wakf of 
‘‘musha” is valid under the Muhammadan 
Law. Under the Muhammadan Law a 
“musha” or an undivided share in pro- 
perty may, according to thé more approved 
view, form the subject of wakf whether 
the property he capable of division or not. 
But the wakf of a musha for a mosque or 
burial ground is not valid whether the 
property is capable of division or not 
vide: 
‘Page 233 Hamilton's Hedaya; - 
“580 Tyabji’s Muhammadan Law, 2nd Edv., 1919; 
‘269 Ameer Alie Muhammadan Law, Vol. 1, 
4th Edn; ; è 
«357 Wilson's Anglo-Muhammadan Law, 6th Edn.” 


Abu. Yusuf holds that the wakf of 
musha is valid though the property may 
be capable of partition. He has declared 
that wakf of a musha for mosque or burial 
ground is invalid. He gives two reasons 
for it, one of which is that 

“the continuance ofa participation in anything is 


repugnant to its becoming the exclusive right of 
God: see p. 223 of Hedaya” 


The learned Counsel for the appellant 
has referred to rulings which relate to 
gifts of musha. The specific reason why 
a wakf of musha for tomb of mosque is 
invalid has been given by Abu Yusuf as 
stated above, I therefore agree with the 
finding of both the lower Courts that the 
wakf was invalid and consequently the 
plaintiff bas no right of suit. It is, there- 
fore, ordered that the appeal be dismissed 
with costs. Permission for Letters Patent 
Appeal is granted. 

N. Appeal dismissed. 


- MADRAS HIGH COURT 
Civil Revision Petition No. 250 of 1933 
i April 17, 1935 
VENKATASDBBA Rao, J. 
KAZA GANGAYYA AND ANoTHER— 
PETITIONERS 
versus ; 
ALLADA SESHAGIRI RAO AND ANOTHER 


— RESPONDENTS 

Limitation Act (IX of 1908), Sch, I, Art 181— Civil 
Procedure Code (Act V of 1908), O. XXI,r.2()— 
Execution of decree—Limitation—Payment within 
3 years, but certification by  decree-holder after 
expiry of 3 years, whether saves limitation. 

There is no time limit for certification by @ 
decree-holder under O. XXI,r. 2 (1) of the Civil 
Procedure Code, of a payment made to him out of 
Court by the judgment-debtor. 

A decree was passed on August 4, 1917. The 
first execution petition was presented on March 39, 
1919, The second petition was putin on August 16, 
1924, and in that the decree-holder gave credit for 
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a payment said to have been made by the judgment- 
debtor in 1921: , : 

Held, that the decree had not become barred when 
the second application was presented even though 
certification of the payment was made only on the 
date of the second petition. Prakash Singh v, 
Allahabad Bank Ltd (1); Rajam  Ayyar v. Ananta. 
ratnam Ayyar (2) and Arunachalam v. Periasam, 
Servai (3), referred to. 

CO. R. P. under s. 115 of Act V of 1908, 
praying the High Court to revise the order 
of the District Court of Kistna at Masuli- 
patam, dated September 1, 1932, and made 
in I. A. No. 75 of 1928 in A. S. No. 240 of 
1916. ‘ 

Mr. V. Govindarajachari, for the Peti- 
tioner. 

Judgment.—If the decree has become 
time-barred against the judgment-debtor, 
it must be held to be equally barred as 
against the surety. The question, there- 
fore, ‘is, has it become unenforceable 
against the judgment-debtor ? The decree 
was passed on August 4, 1917. The first 
execution petition was presented on March 


- 15,1919. The second petition was put in 


on August 16, 1924. In that the decree- 
holder gave credit for Rs. 100 said to have 
been paid in 1921 by the judgment-debtor. 
The present application was filed on Decem- 
ber 6, 1927. The question that has really 
to be decided is, had the decree become 
barred when the second applicatior?was pre- 
sented ? The judgment-debtor’s contention 
in the lower Court seems to have been, 
that although the part payment of Rs. 100 
was made within three years from the date 
of the first petition, the certification having 
been made only on August 16, 1924 (the 
date of the second petition), the decree 
must be held to have become barred. This 
contention cannot prevail. As pointed in 
Prakash Singh v. Allahabad Bank, Ltd. (1), 
no limit of time is prescribed for certifica- 
tion by a decree-holder under O. XXI, r. 2 
(1), of. the Civil Procedure Code. So the 
point that matters is, not when the pay- 
ment was certified but when it was made, 
The case just quoted is directly applicable. 
The head-note runs thus: . 

“ Certification to the Court under U. XXI, r. 2 (2), 
by a decree-holder of a payment made to him out of 
Court, even if made in the form of an application, is 
not an ‘application’ within Art. 181, ofthe Limitation 
Act, so as to be barred unless it takes place within 
three years of the payment certified; nor is there any 
article which limits the time. Further, certification 
under r 2 (1) can take place when execution of the 
decree is barred but for the payment certified.” 

This view has also been taken. by our 

(1) 56 I A 30; 114Ind. Cas, 591; A IR 1929P 0 
19; 29L W 161; 33 OWN 287; 31 Bom. LR 289; 
6 OWN 29; 3 Luck. 684; (1929) AL J 33; 56ML J 
233 (P 0O). 4 
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Court in Rajam Ayyar v. Anantaratnam 
Ayyar (2) and Arunachalam v. Periasami 
Servai (3). . 

In the result, the lower Court's order is 
reversed and the Civil Revision Petition 
is allowed with costs. I must here note 
that the respondents have not appeared 
in this Court either in person or by Counsel. 

Now that I have held that the lower 
Court’s view of the law is wrong, it must 
deal with the application presented to it on 
its merits, ` 


AJODHYA PRASAD DUBE v. 


A. Order accordingly. 
(2) 29M LJ669; 31 Ind. Cas, 318; 18 ML T475; 
(19161 MWN 197, . 

(3) 41M LJ 252; 70 Ind. Cas, 439; A I R 1921 
(F's) 163; 44 M 902; 14 L W 645; (1991) M WN569 


ALLAHABAD HIGH COURT 
Second Civil Appeal No. 1211 of 1932, . 
December 21, 1934 


BAJPAI, J. 
AJODHYA PRASAD DUBE—PLAINTIFF 
—APPELLANT i 
VETSUS 
MAHABIR AND otunes—Dzrenp snts— 
RESPONDENTS 
Pract&e—Proof—Documents admitted without ob- 
jection—Appellate Court, if can entertain plea that 
they were not properly proved—Lower Court's appraise- 
ment of witnesses—Whether binding in second appeal, 
The question of proof is a question of procedure 
and if it can be shown that the documents went 
in without any objection it cannot be urged in the 
Appellate Court that they were not properly prov- 
ed in the Court below. At the same time the lower 
Court's appraisement of the witnesses is final 
and cannot be questioned in second appeal. 


S. C. A. from a decision of the Additional 
Judge, Basti, dated June 2, 1932. ; 

Messrs. A. P. Pandey and K.N. Pandey, 
for the Appellant. 

Mr. M. A. Aziz, for the Respondents. 

Judgment.—This is a plaintiff's appeal 
arising out of a suit brought by him for 
the recovery of arrears of rent for the 
years 1333 and 1334 Fasli. The suit was 
filed upon the allegation that the rent 
was paid by the defendantsin kind. The 
Court of first instance decreed the plaint- 
is suit for about Rs. 121. On appeal 
the learned Judge dismissed the plaintiff's 
suit holding that there was no proper evi- 
dence toenable the Court to justly estimate 
the claim of the plaintiff. 

The facts are that two bahi khata jinsi 
(grain rent ledger), one for the year 1333 
and the other for the year 1334, were filed 
by the plaintiff. The first-of thəm was 
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marked Er. “A and was prepared by 
Badri Lal patwari and the second was 
marked Ex. B and was prepared by Dwarka 
Prasad patwari, These documents were 
presumably prepared under the provisions 
of s. 32, cl. (e), Land Revenue Act. They 
were, however, filed by another patwari 
and the plaintiff neither examined Badri 
Lal nor Dawarka Prasad, although perhaps 
hoth of them are alive. The documents 
were téndered in evidence in the Court of 
first instance. They were exhibited and 
the patwari who filed them was examined 
with reference to these two dozuments. 
No objection was taken by the defend- 
ants in the trial Court as to the admissibi- 
lity of these documents on the ground that 
they had not been properly proved. When 
the defendants’ appeal came up for hear- 
ing, the lower Appellate Oourt repelled 
several objections taken by the defend- 
ants and although there does not seem to 
be any specific plea on the question of 
the admissibility of the bahi khata jinsi 
filed by the plaintiff, yet the lower Appel- 
late Court of its own accord came to the 
conclusion that as the patwari who had 
prepared these ledgers had not been pro- 
duced in Court to prove them legally the 
ledgers were of no value at all and dis- 
believing the other witnesses produced by 
the plaintiff came to the conclusion that 
the plaintiff's claim was not proved by 
proper evidence. 

In second appeal it is contended before 
me by the plaintiff that the lower Appel- 
late Court should not have rejected the 
two bahi khatas when no objection was 
taken to them in the trial Oourt by the 
defendants. I agree with this contention. 
The two documents were not inherently 
inadmissible. They were relevent, but 
in order to form part of the record they 
had to be formally proved. The qnes- 
tion of proof is a question of procedure 
and if it can be shown that the docu- 
ments went in without any objection, it 
cannot be urged in the Appellate Court that 
they were not properly proved in the 
Court below. I am therefore of the opinion 
that the lower Appellate Oourt shouid not . 
have rejected them. At the same time 
his appraisement of the other witnesses 
produced by the plaintiff is final and cannot 
be questioned in second appeal before me. 
Under these circumstances I think the 
proper course for me is to send back the 
case to the lower Appellate Court withsdirec- 
tions to that Oourt to allow the plaintiff 
to produce the two patwaris Badri Lal and 
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Dwarka Prasad. It must “now be taken 
that the defendants are objecting to the 
two documents and they require to .be 


formally proved, but the plaintiff must: 


be given an opportunity to prove the two 
documents. .. 

The result is that I allow this appeal, 
and in my inherent jurisdiction, send back 
the case to the lower Appellate Court with 
the directions already - mentioned. The 
plaintiff will be given an opportunity of 
proving the two bahi 
Court below will after 
evidence decide the appeal. It must be 
clearly understood. that as regards the 
value to be attached to the two documents, 
if they -are proved, that Court is „the 
final Judge and it can even now if it thinks 
that the documents have no evidentiary 
value, dismiss the plaintiffs suit or give 
a decree to the plaintiff for a lesser amount 
than awarded by the trial Court, but as 
there were no cross-objections by the plaint- 
iff before the lower Appellate Court 
it is not possible for that Court to 
award a larger amount than awarded by 
the trial Court. Costs here and heretofore 
will abide the event. 

N. Appeal allowed. 


considering that 


—— 


MADRAS HIGH COURT 
Criminal Revision Case No. 115 of 1935 
(Criminal Revision Petition No. 108 of 1935) 
August 9, 1935 

K. S. Menon, J. 
In re MEDAPATE RAMA RAO—AococoseD 
— PETITIONER ; 
Madras Abkari Act (I of 1886), s.55(b) and (g), 
3,58—Unlawful manufacture of arrack — Separate 
7 under s. 55 (b), (g) and s. 58, legality 
of. 
The offence of manufacturing arrack includes the 
offence of being in possession of the apparatus, etc., 
and there cannot therefore be separate convictions 
of an accused person under cls. (b) and ig) of s. 55 of 
the Madras Abkari Act. 

Again ifa person unlawfully manufactures arrack, 
and is thus in unlawful possession of the manufactur- 
ed arrack, he cannot be further convicted under s. 58, 
as the manufacture itself gives him possession. 

Petition under ss. 435 and 439 of 
the Code of Criminal Procedure 1898, 
praying the Court High Court to 
revise the judgment of the Court of the Sub- 
Divisional Magistrate of Ellore, dated Nov- 

“ember 3, 19.4, in Oriminal Appeal No. 66 
of 1934, preferred against the judgment 
of the: Court of the Stationary Sub-Magis- 
trate of Ellore, dated October 13, 1934, in 
C, CO. No. 801 of 1934. ; 


khatas and the- 


159 10 
Mr. K. S. Jayarama Ayyar for 
Mr. Y. Satyanarayana and Mr. S. Sree- 


nivasachari, for the Petitioners. 

The Public Prosecùtor, for the Orown, 

Order.—The petitioners have been con- 
victed under ss. 55 (bi and 55 (g) and 58 of 
the Madras Abkari Act, I of 1886. But the 
lower Courts have, on a consideration of 
the entire evidence, found that the peti- 
tioners unlawfully manufactured some 
arrack and were in possession of the same, 
and Lam not prepared to say that the 
finding is wrong. - But, as the case is that 
the arrack found in the possession of the 
petitioners was manufactured by them- 
selves, the first question is whether they 
can be convicted separately under ss. 55 
(b) and 55 (g) of the Act. If it was they who 
manufactured it they must naturally be 
in possession of materials, utensils, ap- 
paratus, etC., for the purpose of manufactur- 
ing it. The offence of manufacturing it 
namely the one comprised in 8. 55 (b), 
therefore includes the offence relating to 
possession of the apparatus, etcs, namely 
that comprised in s. 55 (g). There cannot, 
therefore, be a conviction under 8. 55 (b) 
as well as under s.55 (g). Again if a 
person unlawfully manufactures arrack 
and is thus in possession of such unlaw- 
fully manufactured arrack, I do nob think 
that he can further be convicted under 


‘6.58 forthe manufacture itself will give 


him possession’ of such arrack. In this 
case, therefore, there can bea conviction 
only under s. 55 (b). The convictions and 
the sentences under s. 55 (g) and 58 are 
therefore sct aside and the fines imposed 
thereunder, if already paid, are ordered 
to be refunded; and the conviction and the 
sentence under s. 55 (b) alone are upheld. 
“A. ‘Conviction set aside, 


ae 


ALLAHABAD HIGH COURT 
Civil Revision Application No. 110 of 1934 
November 2, 1934 
KENDALL, 9. 
Firu NAWAB BOOT HOUSE— 
PuaintTIFF—APPLICANTS 
versus 
SEORETARY or STATE—DEFENDANT 
—Opposirs PARTY 
Limitation Act (IX of 1908), Sch. I, Art. 31— 
Suit for wrongful conversion of goods— Whether one 
for damages for tort—Limitation for suit. 
A suit for wrongful conversion of goods cannot 
be called one for compensation for non-delivery but is 
one for damages for tort and Art. 31, Limitation Act, 
does not apply to it. G. I. P. Ry. Co. v. Radhakisan 
(1), not followed, Haryana Cotton Mills Co., Ltd. v. 





1935 
B.B. &C.I. Ry. Co. (2) and Sundarji 
Secretary of State (3), relied on. 

c. R. App. against a decree of the Small 
Cause Court Judge, Agra, dated August 
10, 1933. 

Mr. M. L. Chaturvedi, for the Applicant 

Order. —The facts of the case from which 
this application in revision hes arisen are 
given clearly in the judgment of the trial 
Court. The learned Judge of the Small 
Cause Court has dismissed the plaintiff's 
suit on the issue of limitation holding that 
Art. 31, Limitation Act, applied to the case. 
It is contended by Mr. Chaturvedi in sup- 
port of the present application that Art. 31, 
Limitation Act, does not apply because 
the plaintiff's suit was not one “for com- 
pensation for non-delivery of or delay in 
_ the delivery of the goods,” but was clearly 
one as set forth in para. 7 of the plaint for 


Shivji v. 


“wrongful conversion” of the goods, 
to: which Art. 48 or Art. 49, 
Limitation Act, could be applied 


so that the period of limitation would be 
three years and not one. 

The trial Court has relied on three 
decisions, but the two Allahabad cases are 
really by no means parallel to the present 
one. The case G. I. P. Ry. Co. v. 
Radhakisan (1) is no doubt an authority 
for his decision, It was held there that a 
suit ag&inst a carrier for compensation for 
non-delivery of goods is governed by 
Art. 31, whether the non-delivery is due to 
conversion or to any other reason. There 
are passages in the judgment which sug- 
gest any action which may be brought 
against a carrier will be governed by 
Art. 31, Limitation Act, on the principle 
of "generalia specialibus non derogant.” 
The plaint in the present suit, however, is 
worded as if the plaintiff was suing for 
damages for a tortious act, and that, so 


faras I amable to judge from the review | 


of the facts given by the trial Court, was 
his real purpose and was not merely an 
ingenious framing of his plea. The 
distinction between ‘‘conversion” and non- 
delivery of goods, is discussed at con- 
siderable length in Haryana Cotton Mills 
Co., Ltd. v. B. B: & C. I.Ry. Co. (2) and again 
in Sundarji Shivji v. Secretary of State (3). 
In this latter decision it has been held that 
in a suit for damages for conversion Art. 48, 
Limitation Act, applies. 


(1) 90 Ind. Cas. 135; A 1 R 1926 Nag. 57, 


(2) 102 Ind. Cas. 149; A I R 1927 Lah, 471; 8 Lah. 


555. 
(3) 151 Ind. Oas. 395; A IR 1934 Pat, 507; 7R P 
148; 16 P L T 61; 13 Pat, 752. 
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The Judge of the trial Court has con- 
sidered the matter and has given a decision 
which ig supported by authority. But it 
appears to me that the authority on the 
other side is to be preferred, and that as 
the present case is not one that could be 
called “A suit against a carrier for com- 
pensation for non-delivery of goods,” but 
was definitely one for damages for tort 
Art. 31 has been wrongly applied, and the 
plaintiff has therefore been unjustly 
deprived of an opportunity of proving his 
case on the merits. [ therefore allow the 
applicafion with costs, if any, set aside the 
decree and order of the trial Court, and 
direct that the suit be re-admitted on its 
original number and decided on the merits 
according to law. 

N. Application allowed. 





_BOMBAY HIGH COURT 
Civil Reference No. 5 of 1934 
August 22, 1934 
Braumont, O. J., AND Sen, J. 
COMMISSIONER oF INCOME-TAX, 
BOMBAY 
versus 
DARABSHA NASARWANJI MEHTA 
7 ae, me SSESSEE 
neome Tax Act (. of 1922 as amended i 
1933), ss. 24-B, (2, (3), 34, 66 (5)—S, 24-B, if method. 
pective—Person dying before making return—Estate 
of deceased assessed under s, 21-B (2), (3)—S. 34, if 
can be introduced—High Courts power to amend 
questions asked by Commissioner—Interpretation of 
Statutes—Taxing Act—Interpretation of. 

It was not intended, that s. 24-B, Income Tax 
Act, should be retrospective. The provisions of 
s. 24-B introduced. by rhe Amendment Act apply only 
to cases in whic eath took place later th id- 
night of September 10, 1934, j sa 

Obitaer.— Where, a person dies before making any 
return and then his estate is assessed either under 
sub-s. (2) or sub-s. (3), s. 24-B, Income Tax Act 
there is no occasion to introduce the provisions of 
s. 34 of the Act because the estate has not escaped 
assessment, but has been assessed under the Amend- 
ment Act; it was a case of non-assessment but 
the assessee had done nothing to escape assess- 
ment. 8 J—The Hi 

Per Sen, J.—The High Oourt has power 
a. 66 (5) to amend questions asked by. the Gane 
sioner, and after raising the real question to answer 
it. 

The principle which must always be applied in 
construing a taxing Act is that the Government 
must show that the tax sought to be recovered has 
been imposed in language which admits of no reason- 
able doubt. ; 

O. Ref. from a decision of the Commis- 
sioner of Income-tax, Bombay. 

Messrs. V. F. Taraporewala and G. Louis 
Walker, for the Referor. 

Mr. K. S. Shavaksha, for the Assessee. 
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Beaumont, C. J.—This is a reference 
made by the Commissioner of Income-tax 
on his motion under s. 65 (1), Income Tax 
Act, 1922, in which he raises two ques- 
tions, the first one being, in effect, whe- 
ther 8, 24-B, which was added to the 
Income Tax Act by the Income Tax 
‘Second Amendment) Act of 1933 has re- 
trospective effect so as to apply to the case 
of a person dying before the Amendment 
Act was passed, and, secondly, whether, 
if the Amendment Act has retrospective 
effect, the Commissioner was justified in 
taking action against the asscssee under 
s. 34, Income Tax Act. 

It was held by this Court in Commis- 
sioner of Income-tax v. Reid (1), which 
was decided at the end of the year 1930, 
that where a person: dies after the com- 
mencement of the financial year, but be- 


fore his income has been assessed 
for the purpose of income-tax, his. 
estate is not liable to pay the tax. The 


Amendment Act was passed on. Septem- 
ber 11, 1933, no doubt, with a view to 
removing the difficulties pointed out in that 
case. Inthe present case the only material 
facts are that on April 20, 1922, a notice 
was served on Bai Avabai N. Mehta under 
s. 22 (2), Income Tax Act, requiring her 
to make a return in respect of her income 
for the year 1932-33. She died on May 6, 
1932, before any return had been made, 
and the question which arises is whether 
her estate is liable for the tax in respect 
of the year 1932-33 under. the provisions 
of the Amendment Act, she having died 
before thé Act was passed. Section 11 of the 
Amendment Act provides that after s. 24 
of the principal Act, the “following sections 
shall be inserted, namely:” Of the sections 
so inserted, s. 2t-B is the material one for 
the present purpose. That provides in 
subss. (1) that | - 

“Where a person dies, his executor, administrator 
or other legal representative shall be. liable to pay 
out of the estate of the deceased person to the 
extent to which the estate is capable of meeting 
the charge, the tax assessed as payable by such 
person or any tax which would have been tpayable 
by him under this Act if he had not died.” 

Then sub-ss, (2) and (3) deal with 
methods of assessment, and for the present 
purpose it is only necessary to notice that 
each sub-section commences with the words, 
“where a person dies.” The view taken by 
the Commissioner is that the principal 
Act charges tax upon the deceased, and 
that the Amendment Act merely provides 


(1) 133 Ind. Oas 241; ATR 1931 Bom. 333; 55 B 312; 
33 Bom. L R 388; Ind, Rul, (1931) Bom, 373, 
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the machinery for making the chargé 
effective, so that once the machinery 18 
there, the tax charged can be collected, 
whatever the date of the death of the 
deceased. It is, I think, correct to say 
that s. 3 of the principal Act charges the 
tax upon every one coming within the 
purview of the Act who was alive ab the 
beginning of the financial year, but in 
the case of a person dying before assess- 
ment, that liability was inchoate only, 
and crystallized into an enforceable liabili- 
ty for the first time on the passing of the 
Amendment Act. It is, therefore, not quite 
accurate to say that the Amendment Act 
merely deals with machinery, it does for 
the first time impose an enforceable liabi- 
lity. The principle which must always be 
applied in construing a taxing Act is that 
the Government must show that the tax 
sought to be recovered has been imposed 
in language which admits of no reasonable 
doubt. The opening words of each sub- 
section to s. 24-B. “Where a person dies”, 
though the use of the present tense is 
not altogether appropriate on any reading 
of the Act, seem to me more appropriate 
to future than to past deaths. Ifthe Legis- 
lature had intended the Act to have a 
retrospective effect, it would have been, 
very easy to have said, “dies ewhether 
before or after the passing of this Act.” 
Inconvenience and hardship might be caused 
by making the tax payable out of an estate 
which has been distributed on the basis 
of the then existing law. 

The Advocate-General has relied on s. 19 
of the Amendment Act, which introduces 
into the principal Act s. 49-B, under which 
a refund may be claimed by the personal 
representative of a deceased person who 
was entitled to such refund, and he suggests 
that ss. 24-B and 49-B should be read 
together and both given retrospective effect. 
But even if the latter section applies to 
a death before the Act came into force, 
it does not, I think, follow that- we should 
give a similar meaning to s. 21-B. In my 
opinion the legislature has not shown 
with sufficient clearness an intention 
to make s. 34-B retrospective, and 
I think, therefore, we must answer the 
first question in that sense. 

The second question in terms does not 
arise, but as the subject has been dis- 
cussed in argument, and the Advocate- 
General has invited the Court to give 
some guidance upon it to the Oommis- 
sioner, I would say that had I been of 
opinion that.s. 24-B was retrospective, I 
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should still have thought that s. 
application in the present case. Sub-section 
(1), s. 24-B: makes the estate of a deceased 
person liable for tax under. two heads, 
first, for tax assessed as payable by such 
person, and, secondly, for any tax which 
would have been payable by him under 
the Income Tax Act if he had not died. 
It is not easy to see what {ax falls under 
that second head, because the deceased 
would -not have become liable for tax 
merely by continuing to live; it would 
have been necessary to make an assess- 
ment of his income. However, whatever the 
meaning of sub-s. (1) may be, the con- 
struction of sub-ss. (2) and (3) to my 
mind presents no difficulty. Sub-section (2) 
deals with the case of the deceased person 
not having been served with a notice 
under sub-s. (2), s. 22 or s. 34, as the case 
may be, the latter section coming into 
operation: where there has been an assess- 
ment upon the deceased under e; 22 (2); 
but some income has escaped assessment, 
so that if the deceased had lived he would 
have received a notice under s. 34. In 
either of those events the sub-section in 
effect provides that the Income-tax Officer 
can serve the appropriate notice on the 
personal representative, and then proceed 
to assgss the total income of the deceased 
person as if such representative were the 
assessee. Then eub-s. (3) deals with the 
case in whith a notice has been served 
on the deceased under sub-s. (2) s. 22, 
and the notice has either not been com- 
plied with at all,.or has been complied 
with imperfectly. 

In either of those events the Income- 
tax Officer can make an assessment of 
the total income of the deceased Person, 
and determine the tax payable by him 
on the basis of such assessment, and he 
can call for the production of accounts 
and documents or other evidence from the 
personal representative. That is the sub- 
section which would have applied to this 
case if we had thought that the Act had 
retrospective effect, because the deceased 
had been served with a notice under 
sub-s. (2), s. 22 and had not complied 
with it. Butif the estate of the deceased 
is assessed either under sub-s. (2) or 
sub-s. (3),8. 21-B, I do not myself fol- 
low how, at any rate in a normal case, 
there is any occasion to introduce the 
provisions of s. 34, because the estate has 
not escaped assessment, but has been 
assessed under the Amendment Act. We, 
therefore, answer Question No. 1 by 
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declaring that the provisions of s.° 24-B 
introduced by the Amendment Act apply 
only to cases in which death took place 


later than midnight on September 10 
1934. Question No. 2 does not arise. 


There will bo no order as to costs. I 
have assumed that the reference in the 
Commissioner’s questions to s. 24-B (2) 
was a slip, and that it was intended to 
refer tos. 24-B. 
Sen, J.—It seems to me that the ques- 
tions referred to us have not’ been ac- 
curately framed. The provisions of sub- 
8, (2), 8. 24-B do not appear applicable 
to the facts of this case. Here admittedly 
the deceased was served with a notice 
before she died, and sub-s. (2) provides 
for the case in which a person dies hefore 
he is served with a notice under sub-s, (2), 
s. 22 ors. 34, as the case may be, It 
is true that after Avabai’s death action 
purporting to be under s. 34 has been 
taken by the Income-tax Authorities, and 
that no notice was sent to Avabai under 
s. 34, but 1 am of opinion that in the 
circumstances of this case no action under 
r. 34 was called for. It, therefore, seems 
that this was a case falling under sub- 
s. (3), s. 24-B, which provides for the 
case in which a person dies without hav- 
ing furnished a return which he has been 
required to furnish under the provisions 
(2), s. 22. This Court has 
already held in Commissioner of Income- 
tux, Bombay Presidency v. National 
Mutual Life Association, Australasia, Ltd. 
(2) that the High Court has power under 
s. 66 (5) to amend questions asked by 
the Commissioner, and after raising the 
real question to answer it. We accord- 
ingly substitute s. 24-B for s. 24-B (2) 


in the two questions referred to us, 
Question No. lreferred to us amounts to 
this: Doess. 24-B apply to the estate of 


a person who died prior tothe date of 
the enactment of the said section, viz., 
September 11, 1933, in other words, ‘has 
the new section retrospective operation ? 
It was heldin Commissioner of Income- 
tax v. Reid (1) that if ina case of this 
nature a charge was created on the 
income under s. 3 of the Act, the re- 
quisite machinery for assessment and col- 
lecticn of the tax charged was wanting in 
the Act. The new section has apparently 
been enacted with the object of pro- 
viding such machinery. It purports to 


(2) 134 Ind. Oas. 555; AI R 1931 Bom, 448; 55 B 
637; 33 Bom. L.R 807; Ind. Rul. (1931) Bom, 
491. ` 
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create*a liability to pay the charges arising 
under s. 3. It isa well-settied rule of law 
that all charges upon the subject must 
beimposed by clear and unambiguous 
language, though such an Act is not to be 
so construed as to furnish a chance of 
escape and means of evasion: see Maxwell 
on Interpretation of Statutes, Edition 7, 
pages 246 and 248. The liability to pay 
created by the new section must be con- 
strued as a new “charge upon a subject”; 
and it does not appear to me that the 
language ofs. 24-B is altogether free from 
ambiguity. All the sub-sections of the said 
section begin with the words: “Where a 
person dies”. This is capable of meaning, 
“where a person has died before the date 
of this amendment or shall die thereafter” 
as wellas “Where a person shall die on 
this section becoming part of the Act”. 
Tt was held in Inre Athlumne (3) (page 
5554) 

“Perhaps no rule of construction is more firmly 
established than this—that a retrospective operation 
is not tobe given to astatuteso as to impair an 
existing right or obligation, otherwise than as re- 
gards matter of procedure, unless that effect 
cannot be avoided without doing violence to the 
language of the enactment. If the enactment is 
expressed in language which is fairly capable of 
either interpretaticn, it ought tobe construed as 
prospective only.” , 

This rule applies to statutes. The new 


section was inserted into the Act by an 
amending Act, but I see no reason why the 
same rule should not apply to an amending 
Act. It seems to me that if the legislature 
had intended that the new sectionshould 
have.a retrospective operation, if would 
have taken care to indicate such intention 
in express terms. In my view therfore, 
the new section has no retrospeclive effect, 
and the answer to question No.1 will be: 
the provisions of s. 24-Bofthe Act apply 
only to those cases in which the person, the 
liability of whose executor, administrator 
or other legal representative is in ques- 
tion, has died when s. 24-B came into ope- 
ration or at any time thereafter. 

In viewof the above answer, question 
No. (2) does not arise. But I may point 
out that the learned Commissioner himself 
is doubtful whether it can be said that 
any income escaped assessment within the 
meaning of s. 34 of the Act. The year 
concerns the financial year 1932-33 after a 
notice had been issued to Avabai under 
s. 22 (2)0f the Act calling upon her 
to submit a return of incomeshowing her 

(3) (1898) 3 Q B547; 67 LJ Q B 935; 79 L T 303; 
47 W R 144; 5 Manson 322. f 

*Page of (1892) 2 Q. B.— 'Ed.] 
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incomefor the preceding year. She died 
on May 6, andthe administrator of her 
estate furnished a return of income. In 
view of thedecision in Commissioner of 
Income-tax v. Reid (1), the Income-tax 
Officer dropped further proceedings. It 
seems to me quite clear that this was not a 
case of escape from assessment: it was a 
case of non-assessment, but the assessee or 
the administrator did nothing to escape 
assessment. 

D. Question answered. 


ALLAHABAD HIGH COURT 
Second Civil Appeal No. 854 of 1931. 
October 4, 1934 

SULAIMAN, C. J. AND BAJPAI, J. 
KANTA TEWARI AND ANOTHER — 
DEFENDANTS— APPELLANTS 
versus 
SHEO NARAIN LAL AND OTHERS— 


PLAINTIFFS— RESPONDENTS. 

Possession—Plaintiff having possession having cattle 
troughs and platform on land —Defendants removing 
them and building on land—Plaintiff, if has right to 
sue for possession, though a licensee. 

Plaintiffs had possession overa piece of land, which 
they used as their courtyard, and on which they had 
cattle troughs and a platform. Defendants unlaw- 
fully removed the cattle troughs and the platform and 
took possession of the land by building over 


it: 
Held, that the plaintiffs had sufficient possessory 


“ title to maintain an action for possession of the land 


and removal of the buildings, even if it be assumed 
that the constructions, not being of a permanent 
character, the licence was not coupled witha grant. 
Northam v. Bowden (4), relied on, Manbahal Rai v. 
Ram Ghulam Pande 1), Heap v Hartley (2) and 
Fitzgerald v. Firbank (3), distinguished, 

Mr. Gadadhar Prasad, for the Appellants. 

Mr. B. Malik, for the Respondents. 


Sulaiman, ©. J.—This is a defendant's 
appeal arising out of a suit for possession 
of land, removal of certain constructions 
put upon it by the defendants and for 
damages and injuction. The first Court 
dismissed the plaintiffs’ claim; but fon 
appeal the lower Appellate Oourt has 
decreed it. Its findings are unfortunately 
not so categorical as they ought to have 
been, but there is no doubt that what the 
learned Judge has found is that the land 
in dispute has been used by the plaintiffs 
as their courtyard (sahan darwaza). They 
had possession over it by having cattle 
troughs (churnies) and a platform, 
(chabutra) at this sport; and that the de- 
fendants had no possession over the land 
at all. 

Learned Advocate for the defendants- 
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appellants relied strongly on the case of 
Manbahal Rai v. Ram Ghulam Pande (1), 
and contends that the plaintiffs ` being 
mere licensees have no right to maintain 
this action in their own name. In the case 
of Manbahal Rai v. Ram Ghulam Pande 
(1), decided by a learned Judge of this 
Court it was assumed that the right of 
the plaintiff was based entirely on a bare 
licence and that there had been no licence 
coupled with the grant. It is possible 
that the licence was for the purpose of 
building upon the land. The building 
may have been only of a temporary 
character although licence might not be 
tantamount to a grant. On that assump- 
tion it was held that the plaintif as a 
bare licensee could not maintain an action 
for possession against another person who 
also claimed to be a licensee from the 
same licensor. In that case possession 
apparently had not been taken by the 
plaintif and before he could ` build 
upon the land, the defendant had stolen a 
march over him by putting up a con- 
struction. The case, therefore, is distingu- 
ishable. 

The anthority for the proposition that 
a bare licensee cannot maintain an action 
in hiseown name ig Heap v. Hartley (2). 
In that case a patentee of machinery had 
granted to the plaintiff the full and ex- 
clusive licence to use and to exercise the 
patented invention within a certain district 
and covenanted not to grant any licence 
to any other person; nevertheless the 
patentee afterwards sold two of the patent- 
ed machines to the defendant firm who 
used them within that district. Upon an 
action brought by the plaintiff against 
the defendant, without joining the patentee, 
it” was held that the exclusive licence was 
not intended to be a grant to the licensee 
of any right to sue and that accordingly 
the plaintiff could not maintain the action, 
If was laid down that a licence may be, 
and often is, coupled with a grant, and 
that grant conveys an interest in property, 
but licence, pure and simple, and by 
itself, never conveys an interest in pro- 
perty; it only enables what he could not 
otherwise do except unlawfully and that, 
therefore, an exclusive licensee has to 
title whatever to sue. The case of 
Fitzgerald v. Firbank (3), where the 


grantee of an exclusive right of fishing 
(1) 103 Ind. Oas. 43; A I R 1927 All, 633, 
(2) (1889) 42 Oh, D 461; 58 L J Oh, 790; 38 W R 138; 
61 L T 538 


MO (1897) 2 Ob, D 96; 66 L J Oh, 529; 76 LT 
84. 
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and taking away the fish from a stream 
was entitled to maintain an action against 
a wrong-doer, is also not in point, because 
it was not a mere licence to fish, but 
also a right to carry away the fish, canght 
which was a profit a prendre. 

We, however, think that the case Northam 
v. Bowden (4), is more in point. There 
the plaintiff who was a licensee of the 
owner of the soil to search for the tin ore, 
had in searching for that mineral made 
certain excavation in the soil and before 
he abandoned the soil, the defendant 
carted away some of the soil so thrown 
out by the plaintiff. In an action brought 
by the plaintiff it was held thathe had 
a sufficient possessory title to the mass 
thrown out so as to enable him to 
maintain an action against the defendant, 
a wrong-doer, There the plaintiff was 
merely searching for tin ore and would 
have examined the soil and might have 
taken any bits of ore that might be 
discovered and would have thrown away 
the soil. Nevertheless it was held that 
inasmuch as the plaintiff by permission 
of the owner was at liberty to examine 
the soil for the purpose of separating 
the ore from it, he had possessory right 
to the entire mass as against a wrong-doer 
and could maintain an action for ite conver- 
sion. 

In the present case, even if we assume 
that the constructions, not being of a 
permanent character, the licence was not 
coupled with a grant, it must be conceded 
that the plaintifs were in possession of 
this piece cf land which they were using 
as their courtyard and over which they 
had cattle troughs and a Platform. The 
defendants had unlawfully removed the 
cattle troughs and the platform and taken 
possession of the land by building upon 
it. We think that the plaintiffs had 
sufficient possessory title to maintain the 
action against the defendants. We ac- 
cordingly dismiss the appeal! with costs. 


N. Appeal dismissed. 
(4) (1855) 11 Ex, 70; 24 LJ Bx, 237, 
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U PO KHAN AND OTHERS— 
APPELLANTS 

vErSUS 
U BA— RESPONDENT 
Res judicata—Principles ~Substance and not form 
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should be regarded—Estoppel— Judgment, if operates 
as estoppel as regards all findings essential to sustain 
judgment—Practice— Pleadings—Plaint incoherent— 
Whether can form basis of . suit. 

In dealing with questions as to what is and what 
is not res judicata, the substance must be regarded 
yather than the form. Res judicata or estoppel by 
judgment is not confined to the judgment but extends 
to all facts involved in it as necessary steps or 
ground-work, upon which it must have been founded. 
A judgment operates by estoppel as regards all the 
findings which are essential to sustain the judgment. 
Soorjomonee Dayee v. Suddanund Mohupatter (1), 
Aghore Nath v. Kamini Debi (2), Sheoparsan Singh 
y. Ramnandan Prasa Singh (3) and Midnapur, Zemin- 
dari Lid.v. Jogendra Kumar (4), relied on. Rama- 
swami Ayyar v. Vythinatha Ayyar (5), distinguish- 


meen a plaint is absolutely incoherent, it should 
not be allowed to form the basis ofa suit, 

S.C. A. against the decree of the District 
Court, Sagaing, in O. A. No. 18 of 1934. 

Mr. Hla Tun Pry, for the Appellants. 

Mr, Tha Kin, for the Respondent, 

Judgment.—This appeal is the last step 
of the three series of litigation between the 
parties, who are father and son, all re- 
lating to the same matter. The present 
appellant is the father. In Civil Regular 
No, 4 of 1928 of the District Court of 
Sagaing he filed a suit against his son, 
stating that he had mortgaged certain 
lands to his son in 1911 for, in all, Rs. 1,200. 
The holdings may be described as 14-B 
and certain “A” lands. At that time, in 
the Sagaing District, verbal mortgages 
were good. In defence Maung Ba denied 
the mortgage of 1911 in toto. He said that 
the transaction between him and his 
father took place in 1903, and that his 
father mortgaged to him holding No. 14-B 
together with holding No. 14, and he 
claimed that the “A” lands were his own. 
He denied that the mortgage which he 
put forward had ever been reduced to 
writing. The case went . to trial, and 
issues were framed in a rather unsatis- 
factory manner, because as both agreed 
that there was a mortgage of some kind 
covering holding No. 14-B, reference to 
that holding was omitted in the issues, 
and the governing issue was: 

“Did the plaintiff mortgage to the defend- 
ants holding referred to in the plaint as 
Nos..A-16, A-18, A-19 and A-2] in May 1911 
or at all?” 

The second issue was : 

“Did the plaintiff mortgage the holding 
referred to in the plaint as A-20-B in May 
1913”? and then, to test the truth of the 
defendants’ story there was the issue: 

“Did the plaintiff mortgage holding i4 

with holding 14-B?” 
` Tt will be seen that the two parties each 
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alleged a mortgage for Rs. 1,000, The 
father alleged a supplementary mortgage 
for a further Rs. 200. Each denied the 
existence of the mortgage set up by the 
other side,and it was not suggested by 
either that there were two mortgages for 
Rs. 1,000. The District Judge found against 
the plaintif, but for some reason not 
altogether understandable he gave the 
plaintiff a decree for redemption of hold- 
ing No. 14-B for Rs.100. Both sides appeal- 
ed to the High Court. It was pointed out 
that the issues as framed were not sabis- 
factory and in the end the Bench held 
that the finding of the trial Court was 
wrong, that the plaintiff had proved the 
mortgage that he set up. The trial Court 
had held that the defendant had failed to 
prove the allegations which formed the 
basis of Issue No. 3, thatis to say, the 
defendant had failed to prove the existence 
of the mortgage which he alleged, and 
this finding being entirely unnecessary, 
in view of the fact that the plaintifi’s 
story had been held to be true, it was not 
dealt with explicitly in the judgment of 
the Appellate Court. The plaintiff, there- 
fore, was given a decree for redemption 
of the mortgage which he set out. 

After this the defendant, Mawng Ba, 
claimed tohave discovered a registered 
mortgage which perfected his alleged 
mortgage of 1903. He applied for review 
of the High Court’s judgment, but was un- 
successful, and so were two further attempts 
to obtain a review of the judgment. His 
next attempt was in the form ofa suit to 
get the High Court decree to set aside as 
having been obtained by fraud, but in this 
also he was unsuccessful. He then filed 
the suit out of which the present appeal 
arises. This plaint, which is in Burmeée, 
is absolutely incoherent, and should never 
have been allowed to form the basis of a 
suit. The official translation of the prayer 
runs as follows: gi” 

“Where for the plaintiff prays fora decree with 
costs of declaration of land mentioned in the plaint, 


TE thə defendants and for ejectment from the 
and,” . 


A careful reading of the plaint inthe 
light of the previous litigation suggests 
that what his claim ig is that the land in 
suit was the property of his father and had 
been mortgaged by his father to him 
nominally with possession. as a usufructuary 
mortgage, that his father has leased the 
land back again trom himas his tenant 
and isnow claiming the land as his own; and 
he, therefore, claimed “a declaration of the 
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land”; apparently, he wanted a declaration 
that he was entitled to possession of the 
land as a mortgagee, and he also sued for 
possession of the land against his father, 
The land which forms the basis of the 
suit is holding No. 14. He recognized, it 
would seem, that hisclaim to holding No. 14 


B was barred, but nevertheless, he hopes ` 


to get back holding No. 14. Defend- 
ant No. 1 of course is his father and the 
old antagonist, the remainder of the de- 
fendants are tenants and people holding 
under his father. The written statement 
puts forward, among other defences, that 
the suit is barred by res judicata, 

The trial Gourt dealt with this issue 
in a preliminary order, and stating that 
the land in suit now was holding No. 14, 
which was not included in the suit land 
in the former suit the suit was not res 
judicata. In the end the trial Court gave 
a decree for possession. On appeal the 
question of res judicata was raised again, 
and the learned District Judge held that 
the present suit was not barred by res 
judicata, because in the order of the High 
Court dismissing the appeal in the former 
case it was mentioned that the Issue No. 3, 
the only one which dealt with holding No. 14, 
was purely incidental, and therefore, the 
matter*was not directly and substantially 
in issue in the former suit. The learned 
District Judge also held that the matter 
in issue in the previous suit was an 
alleged verbal mortgage, whereas the pre- 
sent suit is based on a registered mortgage, 
and that the registered mortgage was 
not only not in issue in the previous suit 
but the parties did not seem to have been 
aware of its existence. He dismissed the 
appeal; hence the present appeal. 

In my opinion, the suit should have been 
` dismissed, if it ever had been allowed to 
pass. the plaint stage, as res judicata. In 
dealing: with questions as to what is and 
what is not res judicata, the substance 
must be regarded rather than the form. 
In the orginal litigation ro Khan had put 
forward one mortgage and Maung Ba had 
set up as case that the mortgage which 
‘had been entered into between the parties 
was not the mortgage of 1911 but the 
mortgage of 1903. In his applications for 
review he set forth the registered mortgage 


of 1913 as being the reduction into writ- ° 


ing of the mortgage of 1903, so this register- 
ed mortgage is the lineal descendant of 
the verbal mortgage of 1903, according to 
Maung Ba. In the original suit. no one 
ever suggested two mortgages, and the 
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decision was in favour of the version of 
the mortgage transaction put forward by 
Po Khan, and this finding impliedly 
negatived the existence of the mortgage 
as put forward by Maung Ba. So far as 
there is any direct finding in regard to 
it, the District Court held that its 
existence had not been proved, and the 
High Court as a matter of fact had impliedly 
accepted it. In Soorjomonee Dajee v. 
Suddanund Mohupatter (1) is found the 
following passage : 

“Where a question was necessarily decided in 
effect though not in express terms between par- 
ties to the suit, they could not raise the same 
question as between themselves in any other suit in 
any other from.” 

In Aghore Nath v. Kamini Debi (2) in 
dealing with an estoppel by judgment which 
is r gE icara it is stated : 

“It is well settled that an e i z 
fined to the judgment but ba ae ae een 
involved in it as necessary steps or groundwork.” 

In another Privy Council case, Sheoparsan 
rable v. Ramnandan Prasad Singh (3), we 
nd: 

“The application of the i 
Jadia ‘ould be sepa oy T ae ae 
siderations o: orm 
within the limits sed be k k SEEE 

In Midnapur Zamindari Co., Ltd, v. J og- 
endra Kumar (4) it is laid down: 

_ "The estoppel of a judgment extends to all facts 
involved in it as necessary steps or the ground- 
work upon which it must have been founded; in other 
words, a judgment operates by estoppel as regards 
all the findings which are essential to sustain the 
judgment,” 

On the other side is quoted Ramaswami 
Ayyarv Vythinatha Ayyar (5), but that 
case is different tothe onenow under con- 
sideration. The suit which formed the 
basis of the judgment was brought by 
Certain plaintiffs who had in the past ` 
brought a suit against the same defend- 
ants, for redemption of a certain mortgage 
executed in 1856 over certain land. The 
defendants denied the genuineness of that 


mortgage and pleaded that out of that 
landa portion had been usufructuarily 
mortgaged to them in 1853, and they 


claimed that all the land then mortgaged 
to them had subsequently been sold The 
suit was dismissed because the plaintiff 
failed to prove the mortgage of 1856, 


we A Sup. Vol. 212; 20 W R 377; 8 Sar. 285 


(2)110 LJ 461; 6 Ind, Cas, 554, 

(3) 43 0694; 33 Ind. Cas. 914; A IR 1916 PO 78- 
43TA 91; 14 AL J 466; 200 WN 738; 18 Bom. LÉ 
397; 23 OL J 621; (1916) 1M W N49: 20M LT 1: 3 
L W 544; 31 MLJ 77 (PO). , 

a? A 1R 1921 Cal. 750; 62 Ind. Cas, 491; 33 OLJ 
1 


(5, 26 M 760; 13 ML J 448, 
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After this the plaintiff brought the suit 
then under consideration toredeem the 
land onthe footing of the mortgage of 
1853. It was held that the suit was bar- 
red; but it will be noticed that in this 
case the plaintiff, having failed to make 
out the mortgage originally pleaded by 
him, was adopting the mortgage which 
had been set up by the defendants in the 
former case, and was trying to get an 
advantage from the mortgage admitted by 
the defendants. He was not re-agitating 
the mortgage which he had unsuccessful- 
ly pleaded before and which had been 
found against him. For these reasons I 
think this appeal must succeed, because 
the suit was barred by res judicata. I 
therefore set aside the ‘decree- of the 
lower Appellate Court and direct that 
the suit be dismissed, the respondent to 
pay the appellants’ costs in all the three 


Courts. 


N. Appeal allowed. 


ALLAHABAD HIGH COURT 
Second Civil Appeal No. 648 of 1933 
November 1, 1934 
SULAIMAN, C. J. AND Ganca Nata, J. 
LAL RAM SARUP—PLa1ntTIFF— 
APPELLANT 
versus 
KUNJI LAL ANU OTAERS 
— DEFENDANTS— RESPONDENTS 
Mortgage—One of several co-mortgagees, if can sue 
for decree of his share of mortgage debt—Proper 


procedure, ; 

One of several co-mortgagees alone cannot sue for 
recovery of his share of the mortgage-debt. He cannot 
get a decree for his share of the mortgage-debt or a 
sale of a part ofthe mortgaged property. The same 
principle applies even where, one of the mortgagees 
chooses to abandon the security. His abandonment 
would not bind the other co-mortgagees who are jointly 
interested in the whole amount, noris it fair that 
one mortgagee should steala march over the other 
co-mortgagees to recover his share of the mortgage 
debt, either by attaching the mortgaged property 
later on or by attaching other property of the mort- 
gagor and leave his co-mortgagees in the lurch, 
Sunitabala Debi v. Dhara Sundari Debi (1), Kandhiya 
Lal v. Chander (2), Ghafur Khan v. Kalandari 
Begam (3) and Radha Nath v. Nagendra Nath (4), 
referred to. = 

S. €. A. from the decision of the Sessions 
and Sub-Judge, Agra, dated March 22, 1933, 

Messrs. G. Agarwala and K.N. Agarwala 


for the Appellant. 

Messrs. N. P, Asthana and B.N. Sahai, 
for the Respondents. 

Sulaiman,C.J.- Thisis a plaintiff's appeal 
arising out of a suit for recovery of money 
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on a hypothecation bond dated August 15, 
1927. The bond was a mortgage deed in 
favour of no less than six mortgagees. 
The plaintiff who is one of the mortgagees 
brought a suit and originally did not even 
implead his co-mortgagees, abandoned his 
security and wanted to obtain a decree for 
what he considered to be his share of the 
mortgage debt. On some objection being 
taken as to the indivisibility of the mort- 
gage transaction, he impleaded the other. 
mortgagees without in any way amending 
his relief, The suit was brought within six 
years of the registered document, but that 
period is now well over. Both the Courts 
below have dismissed the claim, holding 
that the plaintiff is not entitled to split up 
the single mortgage transaction. 

In appeal it is argued before us that 
it is open to the plaintiff to recover his 
share of the debt particularly when the 
other co-mortgagees did not come forward 
to oppose his claim. It seems to us that 
the case has to be looked at, not only from 
the point of view of the plaintiff-appellants 
but -also from the standpoint of the defen- 
dant mortgagors. They entered into one 
single transaction with a group of people 
to whom monies were due previously and 
with whom they contracted that theeamount 
would be payable in one lump sum to 
them jointly and they jointly would have 
the right to recover the amount and would 
get the mortgaged property sold. If each 
one of them be allowed to bring a suit 
separately for his share of the mortgage 
debt, the result would be that the mortgagor 
would be compelled to resist six separate 
suits and would be put to considerable in- 
convenience and harassment and such a 
view would encourage multiplicity of suits 
involving waste of time of the Courts as 
well, 

As regards a suit brought by one of 
several mortgagees to recover his share of 
the mortgage debt, the point is well settled 
in view of the pronouncement of their 
Lordships of the Privy Council in Suniztabala 
Debi v. Dhara Sundari Debi (1). The only 
proper course-is for the co-mortgagee to 
implead the other mortgagees as defendants 
and sue for a decree for the entire amount 
or the sale of the entire mortgaged property. 
He cannot get a decree for his share of the 
mortgage debt or a sale of a part of the 
mortgaged property. It seems to us that 


(1) 53 Ind. Oas. 131; AI R1919 P O24; 461A 
272: 41. O 175; 37 M LJ 483; 17 A LJ 997; (1919) 
M W N 821; 22-Bom, LR1;21 O W N 297; 11 L 
W 227;2U P LR(@O)2(PO). 
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the same principle applies even where one 
of the mortgagees chooses to abandon the 
security. His abandonment would not bind 
the other co-mortgagees who are jointly 
interested in the whole amount, nor does 
it seem fair that one mortgagee should 
steal a march over the other co-mortgagees 
to recover his share of the mortgage debt, 
either by attaching the mortgaged pro- 
perty later on or by attaching other pro- 
perty of the mortgagor.and leave his co: 
mortgagees in the lurch. Section 45, Con- 
tract Act, clearly lays down that when a 
person has made a promise to two or 
more persons jointly then, unless a contrary 
intention appears from the contract, the 
right to claim performance rests, 
between him and them, with them during 
their joint lives. 

It was laid down by a Fall Bench of 
this Court in Kandhiya Lal v. Chandar 
that when upon the death of the 
obliges of a money bond, the right to 
realise the money has devolved in specific 
shares upon his heirs, each of such heirs 
cannot maintain a separate suit for re- 
covery of his share of the money due on 
the bond. Ib was held that the Court should 
permit an action to be brought by the 
heirs when the party or parties suing are 
in a pogition to sue for the whole debt, 
otherwise to permit one heir to realize his 
share would be to alter the nature of the 
contract and to subject the debtor to in- 
conveniences and hardships. It was pointed 
out by another learned Judge in that case 
to see that the 
debtors are not unduly harassed by repre- 
seutatives of a deceased creditor. In 
Ghafur Khan v. Kalandari Begam (3), an- 
other Full Bench case of this Court, it was 
held that one debt creates one single and 
indivisible liability which given rise to 
one single cause of action and that one of 
the heirs of the obligee of a money bond 
cannot sue for his share in the money due 
under the bond, 

The learned Advocate for the appellant 
relies on a single Judge decision of the 
Calcutta High Court in Radha Nath v. 
Nagendra Nath (4). But in that case the 
other co-mortgagees who had been implead- 
ed as co-defendants had not put forward 
apparently any claim within the period of 
12 years and the suit brought by one mort- 
gagee was wiih reference to the whole of 

(2)7 A 313; A W N 1885, 34. 

(3) 9 Ind. Cas. 127; 33 A 327;8 ALJ 79, 


14) 134 Ind. Cas. 767; A IR 1931 Cal. 806; 580L 
J 586; Ind, Rul, (1981) Cal, 879, ` 
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the mortgaged property, Tha learned- 
Judge, therefore, pointed-out that there was 
no question of the splitting up of the 
security in that case. The decision pro- 
ceeded on the assumption that it was clear 
from the conduct of the co-mortgagees that 
they had no intention of claiming their 
share of the mortgage money. Those con- 
siderations do not apply to this case. We 
are accordingly of the opinion that the 
views taken by the Courts below that the 
suit is defective and cannot be enlertained 
are perfectly correct. The appeal is ac- 
cordingly dismissed with costs. 
N. Appeal dismissed. 


MADRAS HIGH COURT 
Criminal Revision Case No, 438 of 1934 
Oriminal Revision Petition No. 411 of 1934. 
January 22, 1935 
CURGENVEN AND KING, JJ, 
SETHUKARUPPAN AMBALAM alias 
PASUKALAKKI AND OTHERS —PeTITIONERS, 

' VErSUS - 

PEER MAHAMMAD SAMMATTI AND 

OTHERS—RESPON DENTS 

‘Criminal Procedure Code (Act V of 1893), s. 147— 
Dispute as to right of fishing in the sea—Right of fish- 
ing in the sea, nature of —Whether can be restricted 
by custom or contract —Criminal law—Jurisdiction of 
Magistrate over the sea—Order under s, 147—Candition 
for making an order. 

The right to fish in the sea cannot form the subject- 
matter of property or be enjoyed as an easement and 
so noone can by contract or otherwise relinquish tc- 
another his right or any part of it. If any such con- 
tract has been made, the Civil Court will not enforce 
it whatever other remedies may be open to the ag- 
grieved party to the contract, 

Where fishing ata particular part of the sea wag 
enjoyed by Muhammadans and Hindus and on the 
application of the Muhammadans the Magistrate 
passed an order under s, 147, Oriminal Procedure 
Uode, directing the Hindus to fish only in accordanos 
with the long established custom and understanding 
between the parties and not to fish at all on Fridays 
and Muhammadan holidays : 

Held, that as there can be no such restrictions on 
theright to fish in the sea aswas set up bythe 
Muhammadans, the latter had no right to restrain the 
Hindus from fishing in any lawful manner, and that 
the order passed by the Magistrate was illegal, 

In order that an order may be passed under a. 147, 
Criminal Procedure Code, there must not only bea 
dispute regarding an alleged right of user of any. 
land or water but it must also appear to the 
Magistrate that a legal right exists. 

Quaere: —Whether the ordinary criminal juris- 
diction of a Magistrate extends only to tha water's 
¿dge or extends to the sea. . 


Cr, Rev. P. under ss,-485 and 439 of the 
Code of Criminal Procedure, 1594, pray- 
ing the High Court to revise the order 
of the Court of the Joint Magistrate of 


50 * 
Ramnad dated, March 23, 1934, and passed 
in Miscellaneous Case No. 1 of 1934. 

Mr. K. S. Jayarama Ayyar for Mr. R. 
Ramasubba Ayyar, for the Petitioners. 

Mr. V. L. Ethiraj, for Mr. S. K. 
Ahmed Meeran and Mr. C. A. Mohamed 
Ibrahim, for the Respondents. 

Mr. A, Narasimha Ayyar, for the Public 

Prosecutor, for the Crown. 
_ Order.—This criminal revisicn petition 
18 presented against an order of the Joint 
Magistrale of Ramnad under s. 147 of the 
Criminal Procedure Ccde passed in the 
following circumstances, There isa system 
of fishing, well known upen this coast, 
whereby along net is hung like a curtain 
in the cea, being supported by floats and 
kept vertical by weights. This net ig Jaid 
parallel to and at some distance from the 
shore, and is then pulled in by means of 
ropes fixed to the two ends, In this way 
a catch of fishis landed. In the case now 
under reference, the system embraced the 
use of successive nets, and further parti- 
culars of it are given in the Jearned Joint 
Magistrate's order. It was worked by 
seven fishing boats, which were originally 
owned by Muhammadans; but sometime ago 
Hindus acquired what is described as a 
25/8 share in the seven boats—in other 
words the shares enjoyed by the Muham- 
madans and the Hindus were in the ratio 
of 5:38. Disputes subsequently arose bet- 
ween these two sets of owners due, it has 
been found, to the Hindus refusing to 
conform to the customary method of work- 
ing the boats in laying and drawing the 
nets, and insisting upon fishing on Fridays 
and Muhammadan holidays. This naturally 
provoked the Muhammadans, being, it is 
said, in breach of the understanding upon 
which the Hindus acquired their interest; 
and the Joint Magistrate has found that 
the dispute is likely to cause a breach of 
the peace. He has accordingly passed an 
order under s. 147 of the Crimina) Pro- 
cedure Code directing the Hindus to fish 
only in accordance with the long estab- 
lished custom of each boat taking its turn 
erd not to fish at all on Fridays and 
Muhammaden holidays, | 

This order has been atlacked before us 
upon two grounds. It is argued in the first 
place that for the purzcees of e. 147, the 
open cea is beyond the Magistrate's terri- 
torial juriediction. Seccndly, that tke 
Muhammadans have no legal right to res- 
train the Hindus frcm fichirg in aby manner 
they. please. 

dhe fist point torns upon ihe question 
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whether the sea, regarding: the alleged 
right of user of which the dispute exists, 
jg within the local limits of the Joint 
Magistrate’s jurisdiction: because that is 
one of the conditions necessary for the ap- 
plication of the section. We have heard a 
very interesting argument upon this ques- 
tion, which is undoubtedly a question of 
great difficulty. There is no authority 
directiy in point in this country, and in- 
deed very little in any reported Indian 
decision which would assist us to a right 
conclusion. The contention that the ordinary 
criminal jurisdiction of a Magistrate ex- 
tends only to the water's edge has been 
urged befcre us by citation of English 
Law, particularly of the leading case R. 
v. Keyn (1). We are reluctant to leave 
the point undecided having regard to the’ 
labour which has been expended in pre- 
senting it to us. Buton the second point 
taken in this petition we think that no 
such obscurity or scope for difference of 
opinion exisis, and our decision upon it 
will suffice for the disposal of the case. In 
these circumstances, and as the question 
of territorial jurisdiction is not likely to 
arise frequently in practice, we think it 
preferable that a pronouncement upon it 
should await an cecasion when itssdecision 
is unavoidable. 

Turning then to the second point, a refer- 
ence to the section will show that there 
must not only be a dispute regarding an 
alleged right of user of any Jand or water 
but that, under sub-s. (2), it must appear 
to the Magistrate that such right exists. 
By ‘tight’ is meant, of course, legal right, 
and the purpose of the section, there can 
be no doubt, is by an order following «4 
summary inquiry to prohibit interference 
with the exercise of a legal right. Sub- 
section (4) makes such an ‘order subject to 
any subsequent decision of a Civil Court. 
Now in the present case the learned Joint 
Magistrate, while accepting the evidence 
of the custom regulating the fishing, has 
deliberately abstained from entering into 
ihe question whether such a custom givis 
rise 10 apy rights legally enforceable, He 
has not put to himself the question whe- 
iber the petitioners before him would be 
able, by process of law, to restrain the res- 
poncents from doing the things which he 
has directed them not to do. 

If we were satisfied that such a right did 
in fact exist, such an omission would not 
justify us in interfering with an crder 


ape (1£78) 2 Ex, DEF; 46 LI M O 17; 13 Oox. C Q 
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1 
which in other respects appears to be un- 
exceptionable. But ifthe right to fish in 
the sea, which every man enjoys, cannot 
be taken away from him by contract, 
custom, prescription, or otherwise, it is evi- 
dent that no such ‘right’ can be found as 
will afford the Court ground for action 
under the section. It appears to be indis- 
putable that in general none can acquire 
a right, exclusive against the public or 


any other person, to fishin any particular, 


area of the open sea, or in that part of 
it, within three miles of the shore, known 
as territorial waters. 

“The right of fishing in the sea being common to 
all subjects of the reslm, a prescription for such a 
right annexed to a tenement is bad (Ward v. Cress- 
well, cited at p. 876 of Ooulson & Forbes on Waters, 
and Land Drainage, Sth Edition).” 

Further quotations from the same case 
are to be found in a judgment of Westropp, J. 
in Baban Mayacha v. Nagu Shravucha (2), 
and in particular 

“This prescription, therefore, for a right common 
to allthe subjects of the realm cannot be supported. 
A man might as well prescribe that he, and all 
whose estate he has, have a right to travel on the 
King’s highway as appurtenant to his estate.” i 

lt follows, we think, that as the right to 
fish in the sea cannot form the subject- 
matter of property, or be enjoyed as an 
easement, So no one can by contract or 
otherwise® relinquish to another his right 
or any part of it. If any such contract 


has been made, the Civil Court will uot ` 


enforce it, whatever other remedies may 
be open to the aggrieved party to the con- 
tract. Accordingly in the present case we 
are unable to hold, in the terms of sub-s. (2) 
to e, 147, “that such right exists", ie, a 
right to restrain the petitioners before us 
from fishing except in a certain manner. 
That being so, an essential condition for 
an order under the section fails, and the 
order cannot be maintained. It is much to 
be hoped that, however the law may stand, 
the parties will have the gcod gense to 
come to an understanding with each other, 
and compose this regrettable dispute. 

We allow the petition and cet aside the 
order, 

A. Petition allowed. 


(2) 2B 19 at p 48. 
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ALLAHABAD HIGH COURT 
Civil Revision Application No. 397 
of 1934 
December 14, 1934 
Bennet, J. 
Musammat SONKALI—PLAINTIFF — 

APPLICANT 

versus 
MAHABIR DUBE — DEFENDANT — OPPOSITE 

Party 

Provincial Small Cause Courts Act (IX of 1887), 
ss, 35, 17—Revisional powers under s. 29— When can 
be exercisged—Substantial injustice must have resulted 
from material misapplication or misapprehension of 
taw—Time to furnish security under s. 17 —Whether 
can be granted by Court 

Section 25, Provincial Small Cause QGourts Act, 
was not intended to give in effect a right of appeal 
in all Small Cause Court cases either on law or fact, 
The revisional powers given by that section are only 
exercisable where it appears that some substantial 
injustice to a party to a litigation has directly result- 
ed from a material misapplication or misapprehen- 
sion of law or from a material error in procedure, 
Muhammad Baker v. Bahal Singh (3), relied on, 

The Court cannot grant time to a judgment- 
debtor to furnish security under s. 17, Provincial 
Small Cause Courts Act. Mott Lal Ramechunder Das 
v. Durga Prasad (2) relied on. 

O. R. App. against the decree of tha 
Additional Sub-Judge, Jaunpur, dated 
April 14, 1934. 


Messrs. Shiva Prasad Sinha, for the 
Applicant. 

Mr. N. Upadhiya, for the Opposite Party. 

Order.—tThis 1s an application in revi- 
sion by a plaintiff against an order of 
April 14, 1934, by a small Cause Court in 
the following terms: 

“I accept the affidavit and set aside the ex parte 
decree on condition that the defendant pays a sum 
of Rs. 10 as costs to the vakil for the other side" 


The facts are as follows: Plainti brought 
a sulton a promissory note and obtained 
a decree ex parte on July 22, 1981. 
The. summons on the defendant was served 
by affixation on his house and the affidavit 
of the process server was given that the 
wife of defendant was present in the 
house. This service was under O. V, r. 17, 
and the Court held under r, 19 that the 
summons was duly served. On July 22, 
1933, the defendant made an application 
for restoration of the suit, decided more 
than two years previously, filing an affidavit 
that he had no knowledge of the proceeds 
ings and offering personal security, No 
order was passed on the application of 
December 22, 1933, at the time and on 
January 25, 1934, a personal security bond 
was filed. The application for restora- 
tion was put up for orders on 
January 27, andthe Court ordered thas it 
would not accept personal security and -, 


£3 
that security of immovable properly must 
be filed in accordance with the provisions 
of s. 17, Provincial Smali Cause Courts 
Act, On February 22, the office reported 
that no security boad had been filed. 
Time was extended to March 7, The secu- 
rity bond was not filed and on March 8, 
the application was dismissed, On March 20, 
an application was made by the defend- 
ant for review of the order of March 8. 
Accompanying that application was a 
security bond of immovable property. 

It will be noted that the application 
was only for review ‘of the order of dismis- 
sal of the previous application, but the 
Court below has gone beyond the terms 
of the actual application and by its order 
has set aside the ex parte decree and 
directed restoration of the suit. In the 
affidavit of December 22, 1933, the defend- 
ant alleged that he cameto know of the 
decree on December 18, 1933. The legality 
of the present order has been attacked 
on various grounds. The first ground is 
that the defendant failed to comply with 
the terms of s. 17, Provincial Small Cause 
Courts Act, and the Court therefore acted 
with illegality and material irregularity 
in setting aside the ex parte decree, and 
the second ground was that the Coart 
should have decided whether there was 
sufficient cause within the meaning of 
O. IX, r. 13. As regards this second point, 
the Court below has accepted the affidavit 
and that affidavit does set forth what 
amounts to “sufficient cause.” I think 
therefore that there is no merit in the 
second objection. 

As regards the first objection, it does 
appear that the Court has not complied with 
the provisions of s. 17, Provincial Small 
Cause Courts Act. There are a number 
of rulings on the points as to what a defend- 
ant must do under that section, In Ram 
Bharose v. Ganga Singh (1), these matters 
have been considered by a Full Bench, 
One of the points argued was i: regard 
to limitation and the argument w s made 
that under Art. 164 an applicat:.n by a 
defendant for an order to set aside a decree 
passed ex parte must be made from the 
date of the decree or, where a summons 
was not duly served, when the applicant 
has knowledge of the decree. It was argued 
that the lower Court had not come to a 
finding that the summons was not duly 
served and that the affidavit did not set 
out any defect in the method of service. 

(1) 136 Ind, Cas. 609; A I R 1931 All 727; 54 A154; 
(1981) A L J,1049; Ind, Rul, (1932) All, 22 (F. B.) 
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On the other hand the affidavit did set out 
that the defendant did not have knowledge 
of the suit and the Court has accepted 
that allegation. In the ruling in qves- 
tion on p. 1051* it is stated: 

“The object of issuing a summons is to inform 
the party, against whom a suil has been instituted, 
of the fact that there is a suit against him, and 
if he so choses, he may. come to defend it. lf that 
be the object of a summons, and if for no 
fault of his own, a defendant was never put in a 
position to know that a suit had been instituted 
against him, whatever steps may have been taken 
for serving the summonson him, these steps can 
never be accepted as amounting to “due service." 

This shows, therefore, that there was no 
due service on the defendant and the 
period of limitation would run from the 
time when the applicant had knowledge, 
that is, from December 18, 1933. The 
security, however, was noi filed within 30 ` 
days from that date and it has been held 
in Moti Lal Ram Chander Das v. Durga 
Prasad (2), by a Hench of this Court that 
the Court cannot grant time to 
a judgment-debtor to furnish security 
under s. 17, Small Cause Courts Act. 
There does appear to have been a want 
of compliance with the provisions of the 
section in this case. A receipt has been filed 
now by the defendant which purports to 
show that a payment of Rs. 248 was made 
by the defendant to the plaintiff, and it is 
the case for the defendant that this. 
receipt was in discharge of the sum dua 
under the promissory note. That being 60, 
it appears desirable that the defendant 
should havea re-trial. In Muhammad Baker 
v. Bahal Singh (3), it was laid down that 
s. 25, Provincial Small Cause Courts Act, 
was not intended to give in effect a right 
of appeal in all Small Cause Court cases 
either on law or fact. The revisional powers 
given by that section are only exercisable 
where it appears that some substantial 
injustice to a party to a litigation has 
directly resulted from a material misappli- 
cation or misapprehension of law or from 
a material error in procedure. It appears 
to me that substantial justice is done to 
the parties by the order in question and 
that itis desirable in the interest of justice 
that there should be a re-trial. 

Accordingly I dismiss this application 
in revision. Costs hitherto incurred will 
be costs in the case. 

Application dismissed. 


N, 
- (2) 128 Ind. Cas. 765; A I R 1930 All 820; (1931) 


ALJ? 
(3) 13 A277; A W_N 1891, 80. 
*Page of (1931) A L J—[ Bd | 
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MADRAS HIGH COURT 
Second Civil Appeal No. 758 of 1933 
and 
Civil Revision Petition No. 1146 of 1933 
© April 13, 1935 
Mapuavan Nate, J. 
Tue MUNICIPAL COUNCIL or 
TELLICHERRY Reprasenrap By ITS 
QGHAIRMAN— Drrenpanr— 
APPELLANT— PETITIONER 
versus 

CHOWUKKARAN VALIAYAPURAYIL 

MAYANKOTTI KEYI—PLAINTIFF— 

RESPONDENT 

Madras District Municipalities Act (V of 1920), 
s. 80—Levy of tax atnew rates—Necessity of pub- 
lic notification—Notification not giving rate of tax 
but merely referring to Schedule of the Act for 
rates—Validity. h 
A notification which merely says that the Muni- 
cipality has decided to levy profession tax at the 
maximum rates detailed in r, 17,Sch. 1V does 
not sufficiently comply with the provisions of 
s. 80 of the Madras District Municipalities Act 
which provides that when a Municipal Council shall 
have determined to levy any tax for the first time or 
at a new fate, the Chairman shall forthwith 
publish a notification specifying the rate at 
which the tax shall be levied. People from whom 
tax is to be leviedshould be enabled from the 
notification itself to understand what the tax 
isand its rate. They should not be driven to 
look into tlf Schedule of the Act in order to 
gain that information. Municipal Council, Rajah- 
mundri v. Prasadarayadu (1) and Taluk Board, 
Koilpatti v. Valkart United Press Co. Ltd. (2), fol- 


lowed. 
S. 0. A. No, 758 of 1933 

S. C. A. against the decree of the Court 
of the Subordinate Judge of Tellichery in 
Appeal Suit No. 29 of 1931, preferred 
against the decree of the Court of the Prin- 
cipal District Munsif of  Tellicherry in 
Original Suit No. 197 of 1928. 

. O. R. P. No. 1146 of 1933 

C. R. P. under s. 115 of Act V of 1908, 
praying the High Court to revise the dec- 
reein A. S. No. 204 of 1931 on the file of 
the Court of the Subordinate Judge of 
Tellicheriy, dated February 9, 1935. 

Messrs. K. S. Krishnaswamy Ayyangar 
and S. Ramasamy, for the Appellant. 

Messrs. B. Sitarama Rao and A. Achuthan 
Nambiar, for the Respondent. 


dgudgment.—The Municipal Council of 
Tellicherry isthe appellant. The respond- 
ent was assessed to profession tax by the 
Municipality for the years 1924-1927 under 
s. 93 of the Madras District Municipalities 
Act (V of 1920), on the ground that he was 
receiving income from outside the Munici- 
pality froma source ‘other than houses 
and lands inside the Municipal limits’. 
The respondent paid the tax, but being 


Act. 


IL. 
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aggrieved with the levy, instituted the 
suit, out of which this second appeal arises, 
for a refund ofthe amount. The District 
Munsif dismissed the suit. The decision 


- of the District Munsif was set aside by the 


learned Subordinate Judge who held that 
the income, on which the tax was levied, 
did not come within the description of 
profession tax as mentioned in s. 93 of the 
He also held that the Municipality 
had no jurisdiction to levy the tax, as no 
proper notice in accordance with the pro- 
visions of 5. 80 of the Act to levy the tax 
was duly published by the Municipality. 

The first question, viz., whether the tax in 
question will fall within s. 93 of Act V of 
1920 ig one of some importance and diffi- 
culty having regard to the decisions of this 
Court. If I have to decide that point in 
disposing of this second appeal, I should 
refer the second appeal to a Bench; but it 
can be disposed of on another point which is 
a simple one. Unders. 80, when a Muni- 
cipal Council shall have determined subject 
to the provisions of ss. 78 and 79 to levy 
any tax or toll for the first time or at 
a new rate, the Chairman shall forthwith 
publish a notification in the District 
Gazette and by beat of drum specifying 
the rate at which the tax or toll shall be 
levied from a particular date mentioned in 
the notification. The notification publish- 
ed unders. 80 inthe present case is Ex. 
It says that the Municipality has de- 
cided to levy tax at the following rates, 
and with reference to the levy of profes- 
siontax it is stated therein: “profession 
tax atthe maximum rates detailed in r, 
17 ofSch. IV". The question is whether 
this specification of the rates sufficiently 
complies with the provisions of s. 8Jof the 
Act. No doubt, if wa tura to r. 17 of 
Sch. IV, we will come acro3s certain rates 
mentioned therein; but those rates are not 
specifically mentioned in this notification 
except by reference to r. 17 of Sch. IV. 
Whether this is a sufficient specification of 
the rates within the meaningofs. 80, was 
considered by Devadoss, J., in Municipal 
Council, Rajahmundri v. Prasadarayadu 
(i). The notification in that case ran as 
follows; 

“This (7, e. profession) tax will be levied at the 


maximum rates in Sch. IV of the District Muni- 
cipalities Act,” 


It was held bythe learned Judge that 
it did not comply with the requirements 
of s. 8) as it did not mention the exact 
rate at which the tax was going to be 

(1) 50 ML J 558; 98 Ind. Cas, 690; A I R 1926 
Mad. 800; 24 LW 86. 
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levied. Mr. Krishnaswamy Ayyangar 
draws a distinction between that case and 
the case before me by saying that inthe 
present case nct only is Sch. IV mentioned 
but r.17of that schedule is mentioned, 
which would make the reference somewhat 
more specific. That may beso, but the 
rates are not mentioned and it is the men- 
tion of the rates that isimportant under 
s. 8G of the Act. 
is made clear in a recent judgment of this 
Court in Taluk Board, Koilpatti yv, Volkart 
United Press Co., : Ltd. (2). In that case a 
question precisely similar to the one in 
Municipal Council, Rajahmundriv. Prasa- 
darayadu (1) came up for decision and the 
learned Ohief Justice, following that deci- 
sion made observations which, I think, are 
sufficient to dispose of the nice distinction 
pointed out by Mr. Krishnaswamy Ayyangar, 
His Lordship the Chief Justice observed as 
follows: 
_“T think, agreeing with him (Devadoss, J.) that 
people upon whom tax is about to be levied 
should be enabled fromthe notification iteelf to 
understand whatthe tax is and itsrate and that 
they should not bedriven to lookinto the sche- 
cole „of the Act in order to gain that informa- 
non 

The fact that r. 17 is mentioned would 
not enable parties to find out the rates 
any more than they would be able tofind 
out from the mere reference to Sch. IV. 
In these circumstances I have no doubt 
that the notification in this case was not 
in accordance with the provisions of: s. 
80 and that, therefore, the Municipal Coun- 
cil had no jurisdiction to levy the tax. 

The other question whether the tax 
levied will come directly within s. 93 does 
not in the circumstances arise for considera- 
tion. 

In the result the second appeal is dismiss- 
ed with cosis. 
co C. R. P. No. 1146 of 1933. 
- This petition is dismissed but I make no 
order as to coats. 

A. Appeal and Petition dismissed. 


(2) (1935) M WN 456; 157 Ind. Cas, 1030 (2); AT 
R 1935 Mad. 571;42 LW 480; 8R M 208(1}. 
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OUDH CHIEF COURT 
First Civil Appeal No. 22 of 1933 
October 3, 1935 
SRIVASTAVA AND Z1a-uL Hassan, Jd. 
Babu NISAR AHMAD KHAN 
— PLaIntirrF—APPELLANT 


Versus | 
Babu MANZUR AHMAD KHAN 
AND OTHERS— DEFENDANTS— 
RESPONDENTS 

Mortgage—Mortgagor gifting part of mortgaged pro- 
perty—Property charged with portion of debt—Deed 
providing, that doneeto pay interest—Held, donee 
took gift burdened with interest—Transfer of 
Property Act (IV of 18&2), ss. 95, 59-A, 92— Equity 
of redemption vesting in several persons— Whether 
they become co-mortgagors—S.,5°-A, scope of—Words 
“other than the mortgagor" in s. 92, effect of—~Com- 
bined effect of ss.92 and 95, 

The mortgagor in making a gift of part of the 
mortgaged property, charged the said property with 
a portion of mortgage debt and provided that till the 
payment of the said portion the donee was to pay in- 
terest on the amount of the proportionate charge 
from year to year: 

Held, that the donee took the gift burdenec 
with the liability for interest as expressly provid- 
ed forin the deed. Muhammad Siddig Khan v, 
Nasir Uliah Khan (1), distinguished. 

When the equity of redemption vests in severa! 
persons, they must all be treated as co-mortgagors 
within the meaning of s. 95 of the Transfer of 
Property Act. There is nothing in the terms of 
s. 59-A, Transfer of Property Act 10 support 
the argument that if a mortgagor dies leaving 
several heirs, or if he transfers the equity of redemp- 
tion in favour of several persons, then the several 
persons 80 deriving title from him cannot be re- 
garded as co-mortgagors. No doubt the word 
‘mortgagor’ would include such legal representatives 
but it does not mean that the relationship 
between them inter se would not be that of co- 
mortgagors, 

Section 92, Transfer of Property Act, deals with 
the rightof subrogation and the useof the words 
“other than the mortgagor” in tbat section is in- 
tended to make it clear that the redemption of 
the mortgage by the mortgagor has the effect of 
wiping out the mortgage, and cannot entitle him to 
any subrogation against a puisne mortgagee. The 
combined effect of the amended ss. $2and 95 is 
that while a mortgagor who pays  hisown debt 
cannot claim any subrogation against a pvisne 
mortgagee yet one of several mortgagors who pays 
not only for himself but also for the other mort- 
gagors is entitled to subrogation against the co- 
mortgagors. 


F. C. A. against the decree of the Sub- 
ordinate Judge, Sultanpur, dated Decem- 
ber 23, 1932. 

Messrs. Akhlaque Husain 
Husain, for the Appellant. 

Mr. Nasirullah Beg, for the Respondents. 

Judgment.—The facts of this case have 
been fully stated in our judgment dated 
January 14, 1935, whereby certain issues 
were remitted by us tothe trial Court for 
findings. The findings on these issues have 
now been received. The result of those 


and Abrar 
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findings is thatthe plaintiff's claim is to 
be decreed in part against defendants 
Nos. 1 toas well as against defendant 
No. 6. The defendants Nos. 1 to5 have not 
filed any objections against the findings of 
the lower Court and havenot appeared to 
oppose the passing of a decree in accord- 
ance with the findings of the Subordinate 
Judge. They may, therefore, be taken to 
have accepted the findings. However 
some objections were filed by defendant 
No. 6 long after the time allowed under 
our order, dated January 14,1935. In spite 
of tbe objections not having been filed 
‘within the prescribed time, we have heard 
the learned Counsel for the defendant No. 
6 against the findings returned by the 
lower Court. 

He has in the first place attacked the 
lower Court's finding in respect of Issue 
No. 10. Theadmitied facts bearing on this 
issue are that Rs. 32,250 were deposited by 
Bashir-ud-din Khan defendant No. 7 
towards payment ofthedebt due to the 
Allahabad Bank. Subsequently a sum of 
Rs. 1,043-7-11, out of this amount, being 
in excess of the amount due to the Allahabad 

ank was refunded to Bashir-ud-din 
‘Khan. Thus the exact amount paid by 
Baehiraid-din Khan towards the debt of the 
Allahabad Bank amountsto Rs. 31,206-8-1. 
It is agreed that a sum of Rs, 10,000out 
of this amount was paid by him on behalf 
of Iltifat Ahmad Khan. The plaintiff's 
case was that out of the balance of 
Rs. 21,206-8-1 Rs. 9,600 were paid by Bashir- 
ud-din Khan on account of Muhammad 
Mustafa Khan father of defendant No. 6, 
and the remaining sum of Rs. 11,606-8-1 
was paid by him in pursuance of an oral 
agreement between him and his brother 

-Yar Muhammad Khan, father of the 
plaintiff to thé effect that Bashir-ud-din 
Kkan should pay the entire balance due to 
the Allahabad Bank inorder to effect com- 
plete redemption of the Bank's mortgage in 
consideration of Yar Muhammad Khan 
absolving Bashir-ud-din Khan of a)l lia- 
bility with respect to the debt due to the 
Nehalgarh Kothi. Defendant No. 6, on 
the other hand, maintained that the differ- 
ence between the sum of Rs. 21,206-8-1 and 
the amount of Bashir-ud-din Khan’s per- 
sonal liability in respect of the debt of the 
Allahabad Bank was paid by Bashir-ud-din 
Khan for satisfaction of the liability of 
Muhammad Mustafa Khan to the said 
Bank. The learned Subordinate Judge 
accepted the plaintiff's version and held the 
oral agreement set up by the plaintiff to 
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have been satisfactorily proved. The 
learned Counsel for defendant No. 6 has 
strongly contended that no such oral 
agreement had beenset up in the pleadings 
and that it is altogether false. It is no 
doubt tiue that no mention of this agree- 
ment was made either in the plaint or in the 
oral pleadings. However, we notice that 
the facts of the case are rather complicat- 
ed with the result that the oral pleadings 
are of a confused character. It is unfortu- 
nate that no written replication was called 
for from the plaintiff, and there is some- 
thing to be said for the reply made on 
behalf ofthe plaintiff that he set up this 
éral agreement by way of rebuttal of the 
defendants’ case as put forward in para. 
14 ofthe written statement of defendants 
Nos.6 and 7. Be the matter as it may, 
we are eatisfied that the defendants cannot 
reasonably complain of havingin any way 
been taken by surpriseon account of the 
lower Court basing its finding on this issue 
on the oral agreement. lt is not denied 
that the plaintiff examined some witnesses 
in support of the alleged agreement and 
that the defendants also led evidence 
against it. Inthe circumstances we are not 
prepared toignore the alleged agreement 
merely because it was not specifically 
mentioned in the plaint. The plaintiff 
examined three witnesses, P. W. 
No. 7 Ahmad Hasan, P. W. No. 18 Muham- 
mad Hasan Khan and P. W. No, 20 Radhe 
Lal in support of the agreement. The 
learned Subordinate Judge nas disbeliev- 


-ed Muhammed Hasan Khan P. W. No. 18, 


but has believed the other two witnesses. 
We agree with the learned Subordinate 
Judgethat the plaintiff's version received 
material support from the mortgage-deed, 
Ex. 10, for Rs. 9,600 executed by defendant 
No.6 in favour of Bashir-ud-din Khan. It 
isadmitted that the whole of the debt 
due to the Nehalgarh Kothi was paid up by 
Yar Muhammad Khan. It is also common 
ground between the parties that the differ- 
ence between Rs. 2],206-8-1 and Rs. 9,600 
represents more than the share of Bashir- 
ud-din Khan’s personal liability to the 
Allahabad Bank. If the amount of this 
excess over his share of liability had been 
paid towardsthe amount payable by Mu- 
hammad Mustafa Khan there is no reason 
why it was not included in the mortgage” 
deed Ex. 10. Defendant No. 6 has not gone 
into the witness-box and has not offered 
any explanation for it. He examined 
Bashir-ud-din Khan, as his witness, but 
this witnessalso was not asked for any 
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explanation’ in respect of it. Onthe other 
hand the plaintiff’s case as suppcrted by 
the statements of P. W. No. 7and P. W. 
No. 20 affords satisfactory explanation on 
the point, It stands to reason that Bashir- 
ud-din Khan should have paid more than 
his own share because of Yar Muhammad 
Khan having agreed to forego his claim 
against him for the payment made to 
Nehalgarh Kothi on his account. In the 
circumstances we can see no sufficient 
ground to disagree with the estimate of 
the lower Court about the evidence of 
P. W.No. 7 and P. W. No. 20. We 
think that the Subordinate Judge had good 
reason to believe the evidence of these 
witnesses andto reject the statement of 
Bashir-ud-din Khan who appears to be a 
partisan of defendant No. 6.. We must, 
therefore, uphold the finding of the learned 
Subordinate Judge on Issue No. 10. 


The next line of attack of the learned 
Counsel for defendant No. 6 was directed 
against the interest awarded by the lower 
Court to the plaintiff. It was contended 
in the first place that the defendant was 
not liable forinterest from the date of the 
deed of gift in his favour. His argument 
was that underthe deed of gift he was 
made liable to pay only a small 
fraction of the debt due to the Allah- 
abad Bank, the bulk of which was payable 
by YarMuhammad Khan. The argument 
proceeded that he could not be made liable 
for any interest until Yar Muhammad Khan 
was ready to redeem the Allahabad Bank 
and called upon him to pay his share of 
the liability. Reliance was placed on a 
decision of their Lordships of the Privy 
Council in Muhammad Siddig Khan v. 
Nasir Ullah Khan, I.L. R. 21 Allah- 
abad 223 (1), in support of this argument, 
This case is altogether distinguishable. 
ln that case some part of the purchase- 
money was left with the vendee and it was 
held that this sum was retained by the 
vendee not as a mere deposit but as secu- 
rity ihat the property sold should be 
clear of encumbrances and a good title 
made. In the present case the position is 
quite different. Here the mortgagor Maham- 
mad Ewaz Ali Khan in making a gift, of 
part of the mortgaged property charged the 
said preperty with a portion of the mort- 
gage debt and ordered that till the pay- 
ment ofthe said portion he was to pay 
interest tothe Bank on the amount of the 
propcrtionate charge from year to year. 


(1) 21 A 223; 26 1A45;30W N 201; 7 Sar, 472, 
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There was nothing to prevent Muhammad 
Mustafa Khan paying his proportionate 
share at any time after the execution of the 
deed of gift in his favour. In any case he 
took the gift burdened with the liability 
for interest as expressly provided for in 
the deed. We must, therefore, overrule the 
contention. 

Several other arguments were addressed 
to us insupport of the contention that the 
defendant No. 6 was liable for any interest 
subsequent to. the redemption of the 
mortgageof the Allahabad Bank but they 
were all based on the assumption that if 
the defendant No. 6 can be made liable for 
any such interest at all, itcan’ be only 
either under the provisions of the Interest 
Act or the Contract Act or on general 
equitable grounds. Io support of this 
assumption it was argued that s. 95 of the 
Transfer of Property Act had no application 
to the case because the relationship be- 
tween the plaintiffand defendant No. 6 
was not that of co-mortgagors. It may be 
pointed out that when this appeal was 
argued before remand by the senior Coun- 
sel for defendant No. 6, it was admitted 
by him as mentioned by us in our judgment 
of remand that since the execution of the 
several deeds of gift by Ewas Alé Khan, 
the position of Ewaz Ali Khan and his five 
donees became that of co-mortgagors. No 
authority has been cited by the learned 
Counsel for defendant No. 6in support of 
his ‘argument. It seems to us that when the 
equity of redemption vesis in several per- 
sons, as it did inthe present case from the 
time of theexecution of the aforesaid deeds 
of gift, they must all be treated as co- 
mortgagors within the meaning of s. 95 of 
the Transfer of Property Act. Stress has, 
however, been laid on s. 59-A of the Trans- 
fer of Property Act which provides that un- 
less otherwise expiessly provided references 
in Chap. IV to mortgagors and mortgagees 
shall be deemed to include references to per- 
sons deriving title from them respectively. 
Before the enactment of this section diffi- 
culties had arisen as to the question whe- 
ther all persons deriving title from the 
mortgagor and mortgagee could be includ- 
ed within the words “mortgagor and mort- 
gagee” as used inthe Chapter. This sec- 
tion was added by the Transfer of Property 
Amendment Act (XX of 1929) only in 
order to remove these difficulties. We can 
see nothing inthe terms of the section to 
support the argument of the learned Coun- ` 
sel that ifa mortgagor dies leaving seve- 
ral heirs, or if he transfers the equity of 
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redemption in favour: of several persons, 
then the several persons so deriving title from 
him cannot be regarded as co-mortgagors. 
No doubt the word ‘mortgagor’ would 
include such legal representatives but it 
does not mean that the relationship between 
them inter se would not be that of co-mort- 
gagors. It was also argued that while 
s. 95 in dealing with the rights of a 
redeeming co-mortgagor makes reference 
to the right of subrogation under s. 9, 
yet the terms of thelatter section as 
amended show that the mortgagor is not 
entitled to*any right of subrogation under 
that section. The whole argument seems 
to us to be misconceived. Section 92 deals 
with the right of subrogation and the use 
of the words “other than the mortgage” in 
that sectionis intended to make ib clear 
that the redemption of the mortgage by 
the mortgagor has the effect of wiping out 
the mortgage, and cannot entitle him to 
any subrogation against a puisne mort- 
gagee. But the section itself clearly includes 
aco-mertgagor within the benefit of the 
rule enacted init. Section 95 also in order 
to remove the difference of opinion which 
existed about the rights acquired by the 
redeeming co-mortgagor, makes reference 
to s. @2 and gives him aright ofsubroga- 
tion under that section against his co- 
mortgagors. Thus the combined effect of 
the amended ss. 92 and 95 is that while 
a mortgagor who pays his own debt 
cannot claim any subrogation against a 
puisne mortgagee yet one of several 
mortgagors who pays not only for himself 
but also forthe other mortgagors is en- 
titled to subrogation against the co- 
mortgagors. We have, therefore, no doubt 
that the plaintiffisin the position of a 
co-mortgagor, and as such, has by redeem- 
ing the mortgage of the Allahabad Bank 
acquired the rights of the mortgagee 
which he is entitled to enforce against 
defendant No. 6. We might also refer to 
two cases to which our attention has been 
drawn by ‘the learned Counsel for the 
plaintiff, Muhammad Farid-ud Din v. Nand 
Ram, A. I. R.1927 Allahabad 626 (2) and 
Ramchandra Dikshitar v. Narayanaswami 
Reddiar, I. L. R. 51 Madras 810 (3). Iu the 
first of these cases two mortgages were 
made byone person who obtained a pre- 
liminary decree for redemption of the 
prior mortgage. In the execution of a 
decree forsale partof the mortgage pro- 
(2) ATR 1927 All. 626; 103 Ind. Cas, 84. 


(3) 51 M810; 112 Ind. Cas, 6; (1928) M W N 515; 
-55 MLJ 326; 28 L W 554. we 
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perty was sold by auction and purchased 
by several persons. It was held by 
Mukerji and Ashworth, JJ. that these 
purchasers become co-mortgagors with the 
original mortgagor so far as the prior 
mortgage went. Inthe second case it was 
held by Phillips and Devadoss, JJ., that 
the words “oneofseveral mortgagors” in 8. 
95 of the Transfer of Property Act mean 
not only one of the original mortgagors but 
also his heirs or assigns, such as purchas- 
ers of his interest in execution. We have, 
therefore, no hesitation in holding that the 
case is governed bys. 95 of the Transfer 
of Property Act. It is conceded that if 
this isso, thearguments about the defen- 
dant No. 6 not being liable for future 
interest must fail. 


No other objection having heen urged 
against the findings of the lower Court, 
we accept them as correct. The resultis 
that we allow the appeal, set aside the 
decree of the lower Court and give the 
plaintiff a decree for Rs. 29,284-10-4 against 
defendants Nos. 1 to 5 for Rs. 10,440 against 
defendant No. 6. The plaintiff is also 
allowed future interest from August 13, 1931 
till realisation at 6 percent. per annum 
both the 
Courts against defendants Nos. 1to5 and 
6. The defendants are allowed three 
months’ time for payment. If defendants 
Nos. 1 to 5 fail to pay the money due by 
them, the plaintiff will be entitled to realise 
the same by sale of the property specified 
at No. 2in list 2 annexed to the plaint 
with the exception of that expressly except- 
ed therein. Ifthedefendant No. 6 fails to 
pay the money due by him, the plaintiff 
will be entitled to realise the same by 
sale of the property specified at No.1 in 
the aforesaid list. 


D. : Appeal allowed. 


—_—— 


RANGOON HIGH COURT 
Criminal Revision No, 232-B of 
1935 
May 30, 1935 
MACRNEY, J. 
MAUNG KAUNG KYWE AND 
oTHERS—ACOUSED 
versus 
_ EMPEROR- Opposite PARTY 
Criminal Procedure Code (Act V of 189s), s. 235— 
Joint trial—Offences under ss. 417,418, Penal Code 
(Act XLV of 1860), committed on consecutive nights— 
Offences committed in pursuance of asserting right to 
possession—-Joint trial, validity of. 


5S. 
“Where offences under as. 447 and 448, Penal 
Code, were committed on consecutive nights by 
the accused in furtherance of the purpose of 
asserting the accused's right to possession, the 
offences form part of the same transaction and 
joint trial for the two offences is valid under 
8. 235, Oriminal Procedure Code, the fact that 


they took place on separate nights being im- 
material. 

Cr. R. froman order of the Township 
Magistrate, Singu, dated February 12, 
1935. 


Order of Reference.—The five appli- 
cants have been convicted of offences of 
criminal trespass ənd house trespass and 
sentenced to pay fines of Rs. 10 and Rs.-15 
for the respective offences. 

One Daw So Win,a Burmese Buddhist 
widow of considerable wealth at Htongyi 
village died on August 24, 1934, leaving 
behind the complianant Maung Chit Khin, 
an alleged kittima adopted son and the 
applicant, Maung Kaung Kywe, a nephew. 
Maung Kaung Kywe had attended the 
deceased in her last sickness and on her 
death, he took possession of the keys and 
some eight gold rings worn by his aunt 
and these were handed over toone U Ba, a 
land-owner, to whom by a written) agree- 


ment they referred the matter of their 
respective rights to inheritance for 
arbitration. Daw So Win left two houses 


known asthe south house and the north 
house. She had lived in the south house with 
Maung Chit Khin and his wife and when 
she died, her dead body was removed to 
the north house to lie in state till funeral 
arrangements could be made. Thereafter, 
some difference arose between Maung Chit 
Khin and the applicant, Kaung Kywe and 
the incidents complained of in this case 
took place. 


On thenight of August 27, three days 
after Daw So Win's death, Maung Kaung 
Kywe, his wife Ma San, her nephew, Ba 
Thein, and two supporters Sein Han and 
Aung Sint cameinto the house compound 
and sat down ona bench near the south 
house in spite of objections raised by Chit 
Khin and his people. Kaung Kywe carri- 
ed astick while Sein Han and Aung Sint 
carried dahs and Ba Thein had with him 
an electric torch. ‘They sat there till about 
midnight when they were seen to go under 
Chit Khin’s house and not till it was dawn, 
they left the place. Then on the following 
night, they all came again and this time, 
they entered. the north house where the 
dead body lay in its coffin and there they 
spent the night. 

For these two separate acts committed on 
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two different nights, they have been 
separately charged with two different 
offences of criminal trespass and house tres- 
pass at the same trial and have been con- 
victed. In my opinion the trial of the two 
charges at the same time is vitiated by 
illegality as being opposed to the manda- 
tory provision of's. 233, Criminal Procedure 
Code, and as the provision of s. 235 of the 
Code under which the learned Magistrate 
has presumbly acted, cannot apply to the 
facts of the case. 

Section 233 provides that for every dis- 
tinct offence of which any person is ac- 
cused, there shall be a separate charge and 
every such charge shall be tried separately 
6xcept in the cases mentioned in ss. 234, 
235, 236 and 239. Section 234 does not ap- 
ply as the two offences now considered are 
not of the same kind as provided in sub» 
8. 2, nor would ss. 236 and 239 filly apply 


to the case. The only section that calls for 
consideration is s. 235 which pro- 
vides : . 


“Tf in one series of acts so connected together 
as to form the same transaction, more offences 
than one are committed by the same person, he 
may be charged with, and tried at one trial 
for every such offence.” 


Inthe present case, the twe acts of 
criminal trespass and house trespass are 
separated from one another by an apprecia- 
ble interval of time, the two incidents 
taking place on two successive nights and 
there appears to be no community of 
criminal intent and continuity of the 
criminal acts complained of,so as to justi- 
fy an assumption that the two incidents 
form parts of the same transaction. On the 
first night, the applicants enteredthe 
compound, sat on a benëh till about 
midnight and went under the house where 
complainant lived and so went away in the 
morning. ‘The next night, they entered the 
house on the north where the dead body lay 


and there they slept the night, Each is a 
completed act and forms a eeparate 
transaction in itself and in order to 


justify the sssumption that the two form 
part of the same transaction, the prosecution 
must allegea general conspiracy on the 
part of the applicants to do some illegal act 
in furtherance of which the two acts complain- 
ed of were done by them, In the absence of 
such allegation of general conspiracy, the 
two incidents cannot be considered as 
forming part of the same transaction and 
consequently, the trial of the five applicants 
contravenes , 8. 233 of the Code, 
and it has been wholly vitiated, as held 
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in Subramania Ayyar v. Emperor (1). 
For these reasons, I would respectfully 


submit the proceedings in Criminal 
Regular No.65o0f 1934 ofthe Township 
Magistrate's Court of Singu to the 


Registrar, High Oourt of Judicature at 
Rangoon, with a request that the same be 
placed before the Honourable Judges for 
their persyal and orders. 

Macknéy, J.—This is a reference made 
by the learned Additional Sessions Judge 
of Mandalay on the application of four 
persons who were tried and convicted by 
the Township Magistrate of Singu in one 
trial on charges undere. 447 and s. 448, Pen- 
al Code. The learned Additional Sessions 
Judge isof the opinion that the trial of these 
persons for these two offences in one trial 
contravenes the provisions of s. 233, Crimi- 
nal Procedure Code. He is of the opinion 
that the only section under which the trial 
might have been possible was s. 235, and 
s, 235 could not apply as the two acts com- 
plained of were not shown by the prosecu- 
tion to form part of the same transaction. 

The respondent has appeared by learned 
Counsel in this Court, but the original 
applicants are not represented. On the 
facts I have no doubt that the Magistrate 
arrived at a correct conclusion. Maung 
Chit Khin is the adopted son of Daw Sc 
Win, who died on August 24, 1931, 
Maung Kaung Kywe is the nephew; Ma 
San is his wife, and the others are relations 
of Maung Kaung Kywe. 

Daw So Win owned two houses in the 
same compound, Shelived with Maung 
Chit Khin and his wife in one house and 
kept various belongings in the other house. 
After her death her body was removed from 
the one house tothe other. It seems that 
Maung Kaung Kywe and his party on the 
night of Avgust 27, entered the compound, 
armed with weapons of various description, 
and sat downon the bench on the north 
side of the house where Chit Khin lived. 
They stayed there all night in spite of 
Maung Chit Khin’s objections. The next 
night the same persons entered the house 
where ‘Daw So Win's body was lying and 
stayed there all nightin spite of Ohit 
Khin’s protests, 

Maung Kaung Kywe disputes Maung 
Chit Khin’s right to Daw So Win's estate, 
but there is no doubt that Maung Khin is 
in possession. It seems to me that the 
acts of Maung Kaung Kywe and his party 

(1) 25 Mad 61; 28 I A 257; 8 Sar, 160; 3 Bom 


LR 540; 50. W.N. 866; 11°'M LJ233; 2 Weir 
271 (P 0) 


‘two form part of 
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amounted to criminal trespass. The 
learned Additional Sessions Judge appears 
to me to have overlooked the facts that on’ 
each occasion Maung Kaung Kywe and his 
friends were asserting his right to bein 
possession of the estate. The two actsof 
criminal trespass were not distinct. They 
were carried out in furtherance of this pur- 
pose, namely, of asserting Maung Kaung 
Kywe'sright. The fact that they took place 
on separate nights is quite- immaterial. 
The learned Additional Sessions Judge re- 
marks that: 

“In order to justify the assumption that the 
the same transaction, the 
prosecution must allegs a general conspiracy on 
the part of the applicants to do some illegal 
act in furtherance of which the two acts com- 
plained of were done by them.” 

But this is exactly 
secution has shown. 
I am of the opinion 
one trial of 


what the pro- 

For these reasons, 
that the trial in 
Maung Kaung Kywe and 
his friends for these two offences was 
legal. The proceedings will be return- 
ed with these remarks. 

N. Reference answered, 


OUDH CHIEF COURT 
Second Rent Appeal: No. 14 of 1934 
October 9, 1935 
Srivastava, J. 
SURAJ PRASAD AND OTABRS—DEFENDANTS 
— APPELLANTS 
versus 
Pandit SHANKER DAYAL—P.atntirr— 
RESPONDENT 

Revenue Records~Value of—Oudh Rent Act 
(XXII of 1886), s. 108, cl (16)—Sale of land—Some 
land; reserved with vendor bila lagani—Vendor, when 
ther co-sharer or —_under-proprietor—Held, use of 
words “ bila lagani ", indicated that vendor remained 
under-proprietor and a suit for rent by vendee under 
s. 108, cl. (16) was not maintainable, 

The entries in the Revenue Records are by no 
means conclusive. They only raise a presumption 
which is open to rebuttal; a Settlement Officer, acting 
under the Oudh Land Revenue Act, cannot, by making 
entries inthe khewat or otherwise, convert a pro- 
prietary into an under-proprietary right or vice versa, 
The question whether the vendor remained proprie- 
tor of the plots retained in his possession or became 
under-proprietor thereof depends upon the terms of 
the sale-deed and has to be decided upon the inter- 
pretation of its provisions. Jadunandan Prasad v. 
Brij Bhukhan (1) and Tajammal Husain v. Raunak 
Ali (2), relied on. 

The sale-deed began by saying that the vendors 
have transferred the whole of the 1 anna 9 pies 12 
krants share with all the rights appurtenant there- 
to. This was followed by the reservation in respect 
of certain plots of sir land, groves, jungleand char 
which were all described as bila lagani. In the 


_ details given at the foot of the deed also, where the 
` 
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plots were specified, they were described as bila 
‘lepani in the heading : 

Heid, that the intention was to transfer the full 
- proprietary rights in the entire share; the use ofthe 
words “bila lagani " indicated that the rights 
reserved in the said plots were of a subordinate 
character or in other words, that were if not for the 
yeservation, the vendor would be liable to pay lagan 
in respect of the gaid plots. The rights reserved by 
the vendors in the excepted plots of land were those 


of an Nnder-proprietor and not that ofa full pro- 
prietor and the relationship between the parties was 
hot that of co-sharers and a suit by the vendes for 
rent under s. 108, el. (16), Oudh Rent Act, was not 
maintainable. 


S. R. A. against the decree of the District 
Judge, Rae Bareli, dated December 21, 1933, 
upholding that of the Assistant Collector, 
Rae Bareli, | 

Mr. Ramapat Ram (with him Mr. P. N. 
Chaudhari holding brief of Mr, Hyder 
Husain), for the Appellants. 

Mr. K. N. Tandan, for the Respondent. 


Judgment.—This is » second rent 
appeal arising out ofa suit under s. 108, 
cl. (16) of the Oudh Rent Act. 

The admitted facts of the case are that 
-the predeceasors of the defendants-appel- 
lants sold a 1 anna 9 pies 12 krants share 
to the predecessors of the plaintiff-respond- 
ent by means of a sale-deed dated April 12, 
1901, reserving certain plots of sir land, 
groves, jungle and chari bila lagami. These 
excepted plots were not separately asscssed 
to revenue at the time of sale but they were 
assessed to Rs. 37-8-0 per annum at the 
last cettlement. The plaintiff came into 
Court on the allegation that the defendants 
were the under-proprietors of the plots in 
suit but he treated them as fall proprietor 
for the purpose of the present suit because 
‘their names were entered as full proprietors 
in the khewat. Thus treating them as co- 
“sharers the plaintiffs sued to recover the 
arrears of revenue for 1337 to 1310 Fasli 
which he claimed to have paid on behalf 
of the defendants. The suit was contested 
on several grounds, only two of which are 
material for the purpose of the appeal. 
These grounds relate to the status of the 
defendants-appellante and to the liability 

' for payment of the revenue. “As regards the 
question of status, the learned District 
Judge has held that the defendants: being 
recorded ag proprietors the entries in the 
revenue papers must be accepted as correct 
for the purpose of this suit. On the ques- 
tion of liability, the finding is that there 
was no provisionin the sale-deed exempt- 
ing the defendants from liability for pay- 
ment of revenus in case thé plotas were 
separately assessed to revenue in future. 
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He has accordingly in agreement with the 
trial Court decreed the plaintiff's claim. 

The entries in the Revenue Records are ~ 
by no means conclusive. They only raise 
a presumption which is rebuttal. In 
Jadiinandan Prasad v. Brij Bhukhan, 5 
0.C. 70 (i), Mr. (afterwards Sir} Edward 
Chemier remarked that a Settlement Officer, 
acting under the Oudh Land Revenues 
Act, cannot, by making entries in the 
khewat or otherwise, convert a proprietary 
into an under-proprietary right or vice versa. 
Tt was further held in this case that the 
question whether the vendor in a case like 
the present remained proprietor of the plota 
retained in his possession or became under- 
proprietor thereof depends upon the terms 
of the deed and has to be decided upon 
the interpretation of ils provisions. This 
case was followed by a learned Judge of 
the late Court of the Judicial Commissioner 
of Ouch in Tajammal Husain v. Raunak 
Ali, 15 O. O. 25 (2). In this case a person 
made asale of his share “baistisnae sir 
30 bigha kham nambarahatr zail bila lagan” 
and it was held that the description of the 
plots as bila legan indicated, that the vendor 
was not to remain in possession of the plots 
as full proprietor. 

We are, therefore, to determine the status 
of the defendants on a proper intrepre- 
tation of the terms of the sale-deed dated 
April 12,1901. It begins by saying that 
the vendors have transferred the whole of - 
the 1 anna 9 pies 12 krants share with all 
the rights appurtenant thereto. This is 
followed by the reservation in respect of 
certain plots of sir land, groves, jungle and 
chari which are all described as bila legant. 
In the details given at the foot of the deed 
also, where the plots are specified, they are 
described as bila lagani in the heading. 
There is nothing also in the document which 
has any bearing on the question. No doubt 
it is true that in some cases where the 
context justified such a construction the 
word “lagan” has been construed ag mean- 
ing revenue, but in the sale-deed before me 
there is absolutely nothing in the context to 
justify such a construction. As L have 
just stated the sale-deed begins by saying 


-that the entire share had been sald with 


all the rights appurtenant to it. This 
seems to.indicate that the intention was to 
transfer the full proprietary rights in the 
entire share. The sentence relating to 
reservation which follows describes the 
plots reserved as bila lagani and not as 


050070.. > 
(2) 15 0 O 25; 13 Ind, Cas. 979. 
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exempt from Government revenue. In the 
circumstances the use of the words “bila 
lagani” seems to me to indicate that the 
rights reserved in the said plots were of a 
subordinate character or in other words that 
were il not for the reservation, the vendor 
would be liable to pay lagan in respect 
of the said plots. Iam, therefore, of opinion 
that the correct construction to be placed 
upon the document is that the rights 
reserved by the vendors in the excepted 
plots of land are those of an under-pro- 
prietor and not that of a full proprietor. 
The result is that the relationship between 
the parties is not that of co-sharers, and 
the present suit under s. 108, cl. (16) is not 
maintainable. 

In view of the conclusion reached by me 
above, it is not necessary to discuss the 
question of the defendants’ liability for 
payment of revenue. 

For the above reasons I allow the appeal, 
set aside the decree of the lower Court, and 


dismiss the plaintiff's suit with costs 
throughout. 
D.. Appeal allowed. 


e 
LAHORE HIGH COURT 
First Civil Appeal No. 3310f 1934 
March 20, 1935 
ADDISON AND DIN MosammaD, Jd. 
BANNU MAL—PLAINNIFE— APPELLANT 

i versus 
MUNSHI RAM—Desrenpant— RESPONDENT 


Negotiable Instruments Act (XXVI of 1881), s. 116— 
Presumption—Admission of execution but denial of 


consideration—Consideration of circumstances in 
rebuttal of  presumption—Executant projligate— 
Presumption, whether rebutted— Professional or 


casual money lender, whether entitled to benefit of 
presumplion—Hvidence Act (I of 1872), s. 114, Illus. 
(c) Expl.—kule laid down by, whether affected by 
8. 118 of Negotiable Instruments Act—Scope of s. 114 
—Dedtor and creditor—Simple ioan—Debtor ad- 
mitting execution —Creditor, whether bound to see 
application of money. 

In suits on simple loans a Court can determine in 
every case whether a person who denies considera- 
tion has succeeded in supporting his denial by such 
direct or circumstantial evidence which may be 
sufficient in itselfto rebut the presumption laid 
down ins. 118 of Negctiable Instrumentas Act. The 
mere fact that the debtor is a profligate young 
man andthe creditor is a money-lender does not 
rebut the presumption urder s. 118 of the Act, so 
asto shift the burden of proof on to the creditor 
Moti Gulabchand v, Muhammad Mehdi Tharia Topan 
(1), explained, 

A casual or a professional money-lender js as 
much entitled to the Lenefit of legal presumptions 
ps any ipnocent busirers man in the world and no 
gegreeğ off] [sentiment that ore may cherish against 
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him or his profession can legally deprive him of 
that benefit. 

Section 114, Evidence Act, was enacted in 1872, 
and then came the Negotiable Instruments Act 
nine years later. ‘Nhat was merely permissible in 
1872 was converted into a statutory obligation in 
1881, It cannot be reasonably urged that when it 
was epacted ins. 118, Negotiable Instruments Act, 
that until the contrary was proved, it should be 
presumed that every negotiable instrument was 
made or drawn for consideration and that every 
such instrument, when it had been accepted, endorsed, 
negotiated or transferred was accepted, endorsed, 
negotiated or transferred for consideration, it dia 
not in any way affect the provisions of Jllustra- 
tion ic) to s. 114, Ifvidence Act. In these circum- 
stances it can be inferred from the later modifica- 
tion of the rule laid down in illustration (e) to 
s. 114, Evidence Act, that the subsequent altera- 
tion was intended to replace the previous enactment. 
Moreover, while illustration (c) to s, 114 is confined 
to the acceptauce or endorsement of a bil of 
exchange, s, 118, Negotiable Instruments Act, 
plies tothe making or drawing of it also. 

All that the explanation to illustration (e) to 
s, 114, Evidence Act lays down is that while 
applying themaxim enacted in illustration (c), 
the Court shall duly consider the fact that the 
acceptor of a bill of exchange was completely under 
the money-lender's influence, In other words, the 
explanation merely sounds a warning that the rule 
laid down in illustration (c) was not intended in 
any way to override the general provisions of law 
that acontract entered into under undue influence 
was bad. 

In cases of simple loans where the power of the 
debtor is not subject to any limitations the consi- 
derations whether a debtor isa scoundrel or a saint 


ap- 


or whether a creditor is a disreputable cocaine 
smuggler or an honest business-man, are quite 
foreign tothe issue involved. A creditor is not 


bound to see how the loan is spent nor is he 
compelled to inquire whether it is wanted for the 
dire necessities of life. Similarly a debtor is 
bound to re-pay the money actually borrowed by 
him whether he squanders it in debauchery or 
expends iton charity. The only simple issue involv- 
ed in such cases is, whether when execution is 
admitted or proved, there is any material on the 
record to show that no consideration had passed. , 


F. ©. A. from the decree of the Senior Sub- 
Judge, Delhi, dated December 22, 1933, 

Messrs. Ram Kishore and Nawal Kishore, 
forthe Appellant. 

Messrs, Kishan Dayal and Bishan Narain 
for the Resdondent. 

Din Mohammad, J.— This judgment will 
dispose of Civil Appeals Nos. 331 and 332 of 
1934, which have arisen out of two suits 
brought’ by Bannu Mal, plaintiff-appellant, 
against Munshi Ram, defendant-respon- 
dent, on December 14, 1931. One of the 
suits was for recovery of Rs. 5,046-8-0 and 
the other for Ks. 5,072-4-0. They were 
instituted under O. XXXVII, Civil Pro- 
cedure Code, as they were based on negotia- 
ble instruments but in both cases the 
Court upon application by the defendant 
gave leave tọ- appear and defend them. 
The allegations in the plaint andthe pleas. 
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with which they were met were common 
to both the suits and they were conse- 
quently decided by one judgment. Both 
were dismissed and as the appeals proceed 
on identical grounds, we have alsochosen 
to dispose of them by one judgment. 

The plaintiff's case was that the defend- 
ant and his father were conducting an 
expensive litigation in Bombay in 1931, 
that the case was actually proceeding from 
day today inthe High Court of Bombay 
in the month of July 1931, that the defen- 
dant approached him fora loana few days 
before it was actually advanced, that he 
represented tohim that his father was 
adly in need of money, that being a 
neighbour he agreed to meet their need 
and that on being satisfied of the defend- 
ant’s majority, he asked the defendant to 
execute the two hundis in suit in his favour 
for Rs. 5,000 each and paid Rs. 10,000 
to him in 100 currency notes on July 
27,1931. Ofthe two hundis one was made 
payable in 6l days and the other in 90 


days. 

The defendant denied these allegations 
and pleaded want of consideration. His 
story was that his grandfather Salig Ram 
left a considerable amount of property 
which ina dispute with his father fell to 
his share, that he attained majority on 
May 5, 1930, only, that he fell into evil 
waysand grew areckless debauchee while 
he was still in his teens, that in July 193), 
he became enamoured of the charms of 
an infamous woman named Musammat 
Bibbo, that hetook the plaintiff into his 
confidence and he informed him that he 
would not be able to gain access to her 
unless he engaged her regularly and that 
to achieve that object it would be neces- 
sary for him to maintain a house for her 
and pay her Rs. 400 per mensem in ad- 
dition. The defendant had no money of 
his own andashe was bent upon gratify- 
ing his lust at any costs, he readily agreed 
to the plaintiffs suggestion to sign two 
documents described as hundis each for 
Rs. 5,000in his favour in lieu of which the 
plaintiff undertook to bear all expénses to 
pe incurred in connection with Musammat 
Bibbo and to pay her the fixed monthly 
allowance. The plaintiff, however, did 
pot fulfil his part of the contract and the 
whole scheme fell through. In December 
1931, the defendant’s parents became 
aware of these transactions and compelled 
him to make a settlement with the plain- 
tiff with aview to end further disputes 
and to savethe family honour, and con- 
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sequently on December 7, 1931, the defendant 

paid the plaintiff Rs. 3,500 in full satis- 

faction of his claim. Thereupon the - 
plaintiff destroyed the two documents that 

the defendant had executed in his favour 

and consequently thetwo hundis in suit 

were ficlitious and forged and the defendant 

was not atall liable on them. 

The Senior Subordinate Judge came to 
the conclusion that the defendant 
had failed to establish that the 
hundis in suit were executed by him for 
the purpose ofretaining Musammat Bibbo 
and for securing her monthly allowance, 
but dismissed the suits onthe ground that 
no consideration had passed. The plaintiff 
has appealed. We may say at the outset 
that neitherthe Subordinate Judge had 
disposed of the issue dealing with the- 
alleged settlement nor has the respondent's 
Counsel touched the matter before us. It 
has also not been disputed that the hundis 
in question were executed by the defendant. 
The only question, therefore, that requires 
determination inthese appeals is whether 
the defendant had discharged the onus 
that lay heavily on him to prove want of 
consideration. < 

It may be remarked here that in the Court 
below the case was fought not on the 
basis of want of consideration but eon the 
basis of immorality of consideration and 
itssubsequent failure and although the 
Senior Subordinate Judge had come to a 
definite finding that the defendant had 
failed to substantiate his allegations on 
that score, he yet appears to have allowed 
his mind to be influenced by the alleged 
immorality of the defendant and to con- 
clude that no consideration had passed., 
Counsel for the respondent has also taken: 
the same line of argument but we have no 
hesitation in remarking that that is an’ 
erroneous way of dealing with this matter. 
Whether thedefendant was a scoundrel or. 
a saint will not matter. Nor will it matter 
whether the plaintiff was a disreputable’ 
cocaine smuggler oran honest business | 
man. In cases ofsimple loans where the. 
power of the debtor is not subject to any 
limitations, these considerations are quite’ 
foreign tothe issue involved. A creditor, 
is not bound to see how the loan is spent, 
nor is he compelled to inquire whether it is. 
wanted for the dire necessities of life. 
Similarly, a debtor is bound to re-pay the ` 
money actually borrowed by him, whether 
he squanders it in debauchery or expends 
iton charity. The only simple issue in-'‘ 
volved in such cases is whether when, 
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execution is admitted or proved, there is 
any material on the record toshow that no 
consideration has passed. By virtue of 
s. 118, Negotiable Instruments Act, the 
Court is bound to presume that the con- 
sideration had passed until the contrary is 
proved, andthe onus lies on the person 
who makes an allegation to the ‘‘contrary” 
to prove that it isso. Moreover, a casual 
or a professional money-lender is as much 
entitled tothe benefit of legal presump- 
tions aS.any innocent business man in the 
world and no degree of sentiment that one 
many cherish against him or his profession 
can legally deprive him of that benefit. 

Counsel for the respondent has strenuous- 
ly contended ihat in such cases ihe ex- 
planation attached to [Illustration (c), 
s. 114, Evidence Act applies, and that 
in the case of a dissolute young man deal- 
ing with a professional money-lender, the 
onus contemplated by s, 118, Negotiable 
Instruments Act, is so weakened that his 
bare denial is sufficient to make it obli- 
gatory onthe money-lender to provethat 
the document was made for consideration 
even if iles execution was admitted or 
proved. In support of his contention he 
has mainly relied on Moti Gulabchand v. 
Muhammad Mehdi Tharia Topan (1), and 
some cognate authorities like Sundaram- 
mal v. Subramania Chettiaar 3) Ind. Cas. 17 
(2), and The Official Assignee of Madras v. 
Sambanda Mudaliar (3), which are base 
on that decision. Itisno doubt true that 
the learned Judge who decided Moti 
Gulabchand v. Muhammad Mehdi Tharia 
Topan (1), remarked as follows : 

: “These facts being admitted (apart from the 
technical rule laid down in s, 118, Negotiable Ins- 
rtumente Act) the ordinary presumption that a 
negotiable instrument has been executed for 
value isso much weakened that the allegation of 
the young man thathe has not received full con- 
sideration is sufficient to shift the burden of proof 
and to throw upon the money-lender the obliga- 


tion of satisfying the Court that he has paid the 
consideration in full, This is, we think, the practical 


effect of Illus, (c) to s. 114, Evidence Act, and its 
explanation,” 
But it also appears from the same 


judgment that the leained Judges observed 
that the question between the parties was 
one of purefact ard further added that 
they didnot lay down the above proposi- 
tions asrules of law, but had stated them 
asthe guides which they had placed before 
them in examining the evidence which had 


(1) 20 B. 367. 
(2) 30 Ind. Cas. 971; A IR 1916 Mad. 278; 59 
ML J 236, 


_ (3) 43 M 739; 60 Ind. Cas. £05; A IR 1920 Mad, 
277,39 MLJ 345; 28M LT 258, - 
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been recorded.- It is significant that “they 
decreed the money-lender’s suit againsta 
young profligate in spite of these observa- 
tione. Those decisions that proceed on the 
broad propositions stated inthat judgment 
treating them as absolute rules of law, 
rather than as mere rules of caution un- 
doubtedly go beyond its scope. Illustration 
(c) to s. 114, Evidence Act, reads as fol- 
lows : 

“that a billof exchange accepted or endorsed was 
accepted or endorsed for good consideration.” 

To this isattached an explanation in the 
following terms : 

“But the Court shall also have regard to such 
facts as the following in considering whether such 
maxims do or do not apply to the particular case 
before it....... As to Illus, (c)-A the drawer of a bill of 
exchange wasa manof business B, the acceptor was 
a young and ignorant person completey under 
A’s influence,” 


In the first place it must be remembered 
that s. 114, Evidence Act, was enacted in 
1872 and then came the Negotiable Ins- 
truments Act nine years later. What was 
merely permissible in 1872 was converted 
into a statutory obligation in 188]. It can- 
not be reasonably urged that when it was 
enacted ins.118, Negotiable Instruments 
Act, that until the contrary was proved it 
should be presumed that every negotiable 
instrument was made or drawn for considera- 
tion and that every such instrument when 
it had been accepted, endorsed, negotia- 
tedor transferred was accepted, endorsed, 
negotiated or transferred for consideration, 
it did not in any way affect the provisions of 
Jllustration (e) to s. 114, Evidence Act. If 
this argument were accepted, the result 
would bethatinone and the same matter 
one provision of law would merely permit 
a presumption to be made and the other 
would impose a statutory obligation to make 
it. This surely could not be the intention of 
the legislature, andin these circumstances, 
we shall have to infer from the later 
modification of the rule laid down in illus- 
tration (e) tos. 114, Evidence Act, that 
the subsequent alteration was intended to 
replace the previous enactment. Moreover, 
it may be noted that while Illustration 
(à to s.114, is confined to the acceptance 
or endorsement of a bill of exchange, s. 118, 
Negotiable Instruments Act, applies to the 
making or drawing of it also. . 


Secondly, all thatthe explanation to 
Illustration (c) lays down is that while ap. 
plying the maxim enacted in Illustration 
(c), the Court shall duly consider the fact 
that the acceptor of a bill of exchange 
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was ecompletely under the money-lender’s 
influence. In other words, the explana- 
tion merely sounds a warning that the 
rule laid down in. Illuatration (c) was not 
intended in any way tooverride the ge- 
neral provisions of law that a contract, 
entered into under undue influence was 
bad, Thirdly, the rule laid down in Moti 
Gulabchand v. Muhammad Mehdi Taria 
Topan (1),is not of universal application 
and cannot serve asa conclusive reply to 
all suits brought by money-lenders against 
dissolute young men and in spite of what 
is laid down there it is still open” to a 
Court to determine in every case whether 
the person who denies consideration has 
succeeded in supporting his denial by 
such direct or circumstantial evidence 
which may be sufficient in itself to rebut 
the presumption Jaiddown in s 118, 
Negotiable Instruments Act. 

We are satisfied, therefore, that the onus 
in this case lay on the defendant to prove 
that he had not recieved any consideration 
for the hundis in suit and will examine the 
-evidence of the parties in the light of the 
remarks made above. (His Lordship 
then examined the evidence and held that 
the defendant had failed to prove 
want of Gonsideration and then con- 
cluded). In the result, we are satisfied 
that the hundis in both the suits were 
executed for consideration, and accepting 
both appeals, set aside the decrees of the 
Court below and decree both suits with 
costs throughout. 


D, Appeals accepted. 
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Treated as Civil Revision No. 665 of 1934 
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SULAIMAN, O. J, AND GANGA Nata, J. 

AHMAD ULLAH KHAN AND aNoTHER— 
OxBJEOTORS—APPELLANTS 
versus 

AHSAN ALI KHAN--RESPONDENT 

Charitable and Religious Trusts Act (XIV of 1920), 
s. 1—Application under s. 1—District Judge not 
allowing parties to produce evidence—Whether con- 
stitutes irregular exercise of jurisdiction—Reviston— 
Order on application under s. T—Appeal, if lies— 
Material irregularity in exercise of jurisdiction—In- 
ierference in revision. 

When an application is filed under s 7, Charitable 
and Religious ‘Irusts Act, the District Judge should 
not express an opinion without allowing the parties 
to produce evidence and without going into the 
points in controversy. Where he disposes of the 
matter without doingso,it constitutes a materi- 
pl irregularity iù exercise of jurisdiction. 
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An order passed by the “District Judge on an ap- 
plication under s. 7 of the Act, cannot be treated as a 
decree and under no provision of the law can it be 
regarded as an apptalable order. But where there 
has been a material irregularity in the exercise of 
jurisdiction and a case has certainly been decided, 
the High Court has jurisdiction to interfere on the 
revisional side. 


F. C. A. from an order of the Additional 
District Judge, Cawnpore, dated July 15, 
1833. ` 

Mr. Akhtar Husain Khan, for the Ap- 
picants. , 

Mr. K. Masud Hasan, for ihe Opposite 
Party. : 

Judgment.—This is an appeal by cer- 
tain objectors to an application originally 
filed under s. 7 of Act XIV of 1920. The 
applicant alleged that Musammat Haji 
Begam had dedicated certain property and 
prescribed a certain line of mutwallis and 
the applicant was the mutwallt of the 
trust property. He asked for numerous 
directions to be given to him by the Court 
in his administration of the trust property. 
‘His main point was that the income of the 
trust property had been reduced consider- 
ably and that there should be proportionate 
reduction under all heads. He also wanted , 
a declaration in favour of his sons that 
they were equally entitled to cer®in al- 
lowances. 

The application was opposed by certain 
beneficiaries under the deed of trust who 
denied the pedigree set up by the applicant, 
denied the fact that the applicant was a 
trustee, denied that the income had been 
in any way reduced, denied that the ap- 
plicant’s sons were entitled toany allowances, 
and also denied the jurisdiction of the 
District Judge to entertain the application 
on the ground inter alia, that the trust was 
not a public trust at all. 


The learned Judge has disposed of the 
matter without allowing the parties to pro- 
duce any evidence and without going into 
the points which were in controversy. He 
has not held that the applicant is’ entitled ` 
under the deed of trust to be the mutwallt 
but inasmuch as he is in possession of the 
trust property he has assumed that heis a 
mutwalli. He has not gone into the ques- 
tion whether the pedigree set up by the 
applicant or that seb up by the objectors 
was correct, nor has he considered the 
question whether the income hag in point of 
fact been at all reduced. He has found 
in favour of the objectors that the wakf 
was not a public trust, but was a private 
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trust, although part of the income, at any 
‘rate, was fixed for religious and charitable 
purposes. He has not considered whether 
on that ground the wakf should be con- 
sidered as partly public and partly private. 
He has treated the application as if it were 
not made under Act XV of 1920, but were 
a mere petition to him in his capacity as 
the Judge of the principal Civil Gourt of 
-original jurisdiction, who has taken the 
place of the Qazi under the Muhammadan 
Law, for directions and has considered 
that he has jurisdiction to give such direc- 
tions to a trustee. Perhaps this part of 
the view taken by him cannot be seriously 
challenged, ~ f 

„Without trying the case and without 
giving any opportunity to the parties to 
substantiate their respective cases, the 
learned Judge has merely expressed an 
opinion on & pure question of lawin the 
following words: 

“In case of decrease of income, all the expenses 


provided for by the wakf should be proportionately 
reduced.” 


In support of this view he has relied on 
a passage in Mr. Amir Ali's Muhammadan 
Law, p. 381, based on the authority of 
Ruddal Muhtar Vol. 3, p. 670, viz., that in 
case of decrease of income from the wakf 
property® all the expenses fixed by the 
wakf should be proportionately reduced. 
This opinion has been expressed without 
reference to the terms of the particular deed 
_ of trust in question. 


It seens to us that there has been ê 


material irregularity in exercising jurisdic- 
tion in this case. The learned Judge 
should not have expressed an opinion with- 
_ out allowing the parties to produce evi- 
dence. Even if it be.assumed that the 
applicant as a de facio trustee had a 
locus standi to approach the District Judge, 
the learned Judge should not have expres- 
sed his opinion in a general way, but 
should have based it on the terms ‘of the 
particular deed. Wedo not think that the 
learned Judge meant to lay down that 
all the items of expenditure and all allow- 
ances‘and maintenances mentioned in the 
deed stand on the same footing and they 
must all be reduced proportionately. Of 
course, where in the deed itself there is 
priority given to some items and they have 
to be met in the first instance and the 
others have to be met out of the balance in 
hand, it will be impossible to say that 
the items in all such groups stand on the 
fame footing. The learned Judge has 
mos examined the terms of the document 
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and it seems prima facie that the generai 
proposition of law as stated by him would 
not be applicable to the terms of this par- 
ticular document where the items of ex- 
penditure have been classified into groups 
with priorities. 

On the whole we are of opinion that the 
best course isto set aside the order of the 
District Judge and send the case back to 
him for disposal according to law. The 
order of the Court below cannot be treated 
a decree and under no provision of the 
law can it be regarded as an appealable 
order. Accordingly no appeal lies to us. 
But as there has been a material irregula- 
rity in the exercise of jurisdiction and a 
case has certainly been decided, we have 
jurisdiction to interfere on the revisional 
side. The applicants may have the costs of 
this revision from the respondent who will 
recoup himself out of the income of the 
trust property, treating the same as part 
of the legitimate expenses of management. 

N. Case remanded, 


RANGOON HIGH COURT 
Special Second Civil Appeal No. 256 of 1934 
January 18, 1935 


Mosgty, J. 
S. T. N, R. M. CHETTYAR— 
APPELLANT 
versus 
U PO ALA AND ANOTHER—RESPONOBNTS 
Specific Relief Act (1 of 1871), s. 27~—Credi- 
tor of tenant attaching property—Whether trans- 


feree for vilue—Prisrity of lanitord'’s claim for 
rent, 
Judgmant-creditors of a tensnt who have 


attached the properties in execution are not 
transferees for value within the meaning of s. 27, 


Specific Relief Act, They have no _ better 
rights than their judgment-debtor and hence 
the landlord has a prior claim for his rent, 


Maung Po Lwin v Maung Sein Han (l), explained. 

Mr. Kalyanwulla, tor the Appellant, 

Mr. So Nyun, for the Respondents. 

Judgment.—It is clear, I think, that the 
learned Additional District Judge mis- 
understood the ruling which he quotes, 
Maung Po Lwin v. Maung Sein Han (|). 
The detendant-respondents were merely 
judgment-creditors of the tenant wh) at- 
tached the appellants propsrties in exe- 
cution. ‘They were not transferees of thai 
property for value, within the meaning of 
s. 27, Specilic Relief Act. They coula 
have no better rights than their judg- 
ment-debtor, and, therefore, the landlord 


(1) 116 Ind. Gas, 478, A 1 R 1929 Rang 93; 7 Rang, 


. 


66 
had a prior claim under the written 
agreement of lease for his rental paddy. 
This appeal will therefore be successful, 
and the decree of the trial Court restored 
with costs throughout. 

N. Appeal allowed. 


ALLAHABAD HIGH COURT 
First Civil Appeal No. 266 of 1931 
January 10, 1935 
NIAMAT-ULLAH AND ALLSOP, JJ. | 
RAJ SINGH AND ofuzrs— DERENDANTS— 
APPELLANTS 
VETSUS 
Seth KISHAN LAL ANDOTHERS—- 
PLAINTIFFS AND DEFENDANTS— 
2nd PARTY— REBPONDENTS 
Hindu Law—Alienation — Manager's rights—Tran- 
saction, when binding on members of joint Hindu 
family—Manager, if can alienate if he thinks it will 
be for benefit of family — Partition—Presumptions— 
Separation of one ~Presumption of separation of others, 
if arises. ; oo: 
The principle that a transaction entered into by 
the manager of a joint Hindu family to be binding on 
the other members need not be one which the 
manager is compelled to enter intoas a defensive 
measure in order to protect the family property 
should not be extended too far. It must not be sup- 
posed that the managing member of a joint Hindu 
family is entitled to transfer the family property, 
merely because he thinksthat the transfer will be for 
the benefit of the family, Something more than that is 
required to make the transaction binding upon the 
family. Itmustbe a transaction arising out of a 
situation of which no prudent person acting as manag- 
er could fail to take advantage. The. manager is not 
entitled to speculate with the family property even 
if he does so in good faith believing tbat his conduct 
of affairs will ultimately be of advantage to the 
family, [p. 68, col. 1.] h h 
The finding that the transaction was one which, at 
the time when the mortgagors entered upon it was 
reasonably profitable and advantageous tothe family, 
will not justify the conclusion that the transaction 
was binding upon the members of the family. [ibid,] 
Although it may be conceded that where one 
member has separated from the others, the presump- 
tion thatthe family is joint disappears, but no con- 
trary presumption arises that the other members 
have separated. [p. 67, col. 1.] i 
F, C. A. from the decision of the First Sub- 
Judge, Saharanpur, dated March 27, 1931, 
Messrs. K. C. Mital and Nanak Chand, 


for the Appellants. 
`- Messrs. B. Malik. S. K. Mukerji 


Bimal Prasad, for the Respondents. 


and 


Niamat-Ullah, J—This is a first ap- 
peal against a decree passed. by the 
learned first Subordinate Judge of Sa- 
haranpur, in favour of the plaintiff in 
a suit for sale upon the basis of a mort- 
gage. It will be convenient to state 
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certain facts in chronological order. On 
August 3, 1923, Kishan Lal, the plaintiff 
executed a theka or lease in favour of 
Ran Singh, one of the original defen- 
dants, and of Indarjit Singh who. is not 
a party to this suit. The property 
comprised in this lease was an area of 
about 150 village bighas in the village 
of Landbaura and 85 village bighasin 
the village of Kabirpur Mazra. The 
lessees were to pay every year a sum of 
-Rs. 310 to the Government as revenue 
and a sum of Rs, 1,120 to Kishan Lal, 
On December 22, 1924, Kishan Lal sold 
the land in Kabirpur Mazra to a 
person who is nota party to the suit and 
on December 23, 1524, he sold the prc- 
perty in lLandhaura for a sum of 
Rs. 22,000 to Inderjit and to the ori- 
ginal defendants Nos. 1-4, îi. e. Ran Singh, 
Balwant Singh, Bharat Singh and Durga 
Singh. Indarjit acquired one-third of the 
properly and paid for it in cash. The 
other four vendees, in order to supply 
consideration on their part executed a 
mortgage of the property which they had 
purchased and of certain other property 
in five villages which is admittedly their 
ancestral property. The amount secured 
by this mortgage was Rs. 15,000. The 
deed of sale and the deed of mortgage 
were both presented for registration on 
December 23, 1926. Then on December 
22,1930, Kishan Lal instituted the suit 
which has given rise to this appeal on 
the basis of the mortgage. He claimed 
asum of Rs. 15,000 as principal and a 
sum of Rs. 14,600 as interest. The rate 
of interest to which the parities had 
agreed inthe deed was Re. 1 per cent, 
per mensem compound. The plaintiff 
impleaded not only the four mortgagors, 
but also their sons and grandsons who 
were_defendants Ncs. 5-4. As we have al- 
ready said, the plaintiff obtained a decree 
from the Court below. This appeal has 
been instituted by the sons and grandsons 
of the mortgagors. Their defence to the 
suit was that they and the four mort- 
gagors were all members of a joint 
Hindu family and that there was no 
necessity for the transfer by way of mort- 
gage. We may mention at this stage that 
Durga Singh isthe son of Mohar Singh 
and that Bharat Singh, Balwant Singh and 
Ran Singh are the grandsons of Fateh 
Singh. Mohar Singh and Fateh Singh 
were brothers. Indarjit Singh who was 
concerned in the lease and in the saleis 


the grandson of Jiwan Singh who was 
a AN 
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another brother of Fateh Singh and 
Mohar Singh. 

The first question which has arisen is 
whether it is true that the four mort- 
gagors and their sons were all members 
of the same joint Hindu family. 
Although the property in the five 
villages other than the village to which 
the deed of sale referred is admitted- 
ly ancestral, this question of jointness has 
acquired some importance because it is 


pointed out that Durga Singh and Balwant - 


Singh had no sons living when the mort- 
gage was executed. Durga Singh's son, 
Bhopal Singh was about eight months 
old and Balwant Singh's son  Bijai 
Pal Singh, was about one year old at 
the date of the institution of the suit. 
The learned Subordinate Judge in dis- 
cussing this question has said : 

“There is no proof on behalf of the plaintiff 
that the family of the mortgagors was separate, 
nor is there any such plea clearly taken in the 
plaint, There is a presumption of Hindu Law 
that the family is joint, and more so, in the 
case ofown brothers.” 

Tt hasbeen argued that there was no 
presumption in favour of jointness be- 
cause Indarjit Singh had admittedly 
separated from the rest of the family. 
We may concede that where one member 
has separtted from the others, the pre- 
sumption that the family is joint 
disappears ; but, we must emphasize the 
fact thatno contrary presumption arises 
that the other members have separated. 
In these circumstances, the question 
whether the defendants were members of 
the joint Hindu family or not is a ques- 
tion dependent on proof. Learned 
Counsel for the plaintiff-respondent has 
placed some reliance upon the recitals in 
the morigage-deed. In describing 
themselves the mortgagors have said that 
Bharat Singh was acting on his own 
behalf and as the guardian of his son 
Raj Bhagwan Singh, and as member and 
managing head of a joint Hindu family, 
and Kan Singh has also described himself 
as the managing nead of a joint Hindu 
family and the guardian of his minor 
sons. The conclusion which Counsel for 
the plaintiff would have us draw is that 
the four mortgagors obviously considered 
themselves as separate, the two who 
had sons acting as managing members 
_of two separate joint Hindu families 

consisting of themselves and their sons. 
He places reliance also upon the fact 
that each of the mortgagors held himself 
liable for a definite and separate amount 
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of the mortgage debt. We do not think 
that any importance can be attached to 
the recitalsin the deed which evidenced 
the transaction. A reference has also been 
made to the saledeed under which 
specific share inthe property is allotted 

to the four mortgagors. The same argu- 

ment appliesto this document as tothe 

deed of mortgage. Apart from these docu- 

ments there is only oral evidence tosup- 
port the allegation that the members of 

the family had separated. The witnesses 

are Munshi Ram, Nihal Singh, Harkesh 

Singh, Ram Singh and Chater Singh. 

These witnesses have certainly said that 

the members of the family are s2parated 

but their evidence is vague and uncon- 

vincing. It is not quite clear whether 

they mean that the various members of the 

family are separate in the sense that 

they are no Jonger members of a joint 
Hindu family or whether they merely 
mean thatforthe sake of convenience 

they live in separate houses or separate 

part of a house and have their meals 

separately. There is evidence on the 
other side of a similiar kind and all we 

can say is that none of this evidence is 
sufficient to justify a definite finding 
either way. a 

In these circumstances it is important 

to consider on which party the burden of 
prooflies, It has been argued on behalf 
of the plaintiff that the defendants- 
appellants have asserted their right to 
the mortgaged property in face of a definite 
document which has been executed in his 

favour and that the burden of proof lies 
upon them. We cannot agree that there 
is any force in this argument. The 
plaintiff has chosen to  implead the 
defendants-appellants and is seeking to 
obtain a decree against them which will 
result in their being deprived of the pro- 
perty if itis theirs. In these circumstan- 
ces we consider that the burden of proof 
is upon him. In order to illustrate our 
point, we may suppose a somewhat 
extreme hypothetical case. Say that A 
who has no title in certain property mort- 

gages it to B. Thereafter B has some 
reason to suspect that C may be the real. 
owner. B institutes a suil against A on 
the basis of the mortgage and impleads 
C. Canitbe saidthat B will obtain a 
decree against C unless C can positively 
establish his own title? Manifestly 
it cannot. It is an elementary principle 
that nobody can deprive another of pro- 
perty unless he can establish his own 
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absolute title thereto, and if he isa trans- 
feree, he must establish not only the 
validity ofhis transfer but the title of his 
transferor, No question of title would 
arise between A and B,but sucha 
question would certainly arise belween C 
and B and B could not obtain a decree 
against C unless he could establish the 
validity of his transfer from A and the 
validity of A’s title to the property which 
he purported to transfer. The position in: 
` the case before usis similar. The plaintiff 

respondent cannot obtain a decree against 
the defendants-appellants, who were no 
parties to thedeed of mortgage, unless he 
can establieh that the mortgagors had a 
right to transfer the whole property to him 
or at least were entitled to execute a deed 
which was binding upon their sons the 
defendants-appellants. We hold, therefore, 
that the burden of proof was upon the 
plaintiff and that, as the plaintiff has 
failed to establish that the members of the 
: family were separate, we must proceed on 
the finding that all the defendants were 
members of a joint Hindu family and that 
. the mortgagors .were not the absolute 
` owners of the whole property which they 

purported to transfer. 

The next question which arises is 
whether the transfer of the ancestral 
. property is binding upon the defendants- 
appellants. The learned Subordinate 
Judge has found that this was a transaction 
which, at the time when the mortgagors en- 
tered upon it, was reasonably profitable and 
advantageous tothe family. We donot 
consider that this finding would justify the 
conclusion that the transaction was bindiug 
upon the defendants-appellants. It is now 
settled that a transaction entered into by 
the manager ofa joint Hindu family to be 
binding on the other members need not be 
one which themanager is compelled to 
enter into asa defensive measure in order 
. to protect the family property. There may 

be cases in which a transaction is so ad- 
vantageous that any prudent person would 
certainly enter intoit,and in these circum- 
stances, such a transaction would te 
binding uponthe family as a whole. We 
` donot think, however, that this principle 

should be extended too far. It must not 
“be supposed that the managing member of 
‘ajoint Hindu family isentitled to transfer 
the family property merely because he thinks 
that the transfer will be for the bene- 
fit of the family. We consider that 
something more than that is required 
to make the transaction binding upon 
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the family, We think it must be a 
transaction arising out of a situation 
of which no prudent person acting as 
manager could fail to take advantage. The 
manager isnot entitled to speculate with 
the family property even if he does so in| 
good faith believing that his conduct of 
affairs will ultimately be of advantage 
tothe family. 

Inthe present case there has been some 
argument about the details of the trans- 
action. It has been pointed out that 
Indarjit, who was acting on his own be- 
half, purchased one-third of the property 
at the sale and that the property in the 
other village of Kabirpur Mazra was 
purchased by an independent person, Ram 
Saran who had nothing to do with the 
family. lt is suggested that there is no 
reason to suppose that Indarjit and the 
other vendee were not prudent men who 
would have acquired property for a price 
which was unfair. Eighty-five bighas was 
sold for Rs. 4,000 to Ram Saran. The 
price paid would be at the rate of about 
Rs. 47 a bigha and at this rate the 450 
bighas in Landhaura if of the same quality 
would be worth very nearly Rs. 22,0C0. 
The learned Subordinate Judge has also 
come to the conclusion that the “price was 
reasonable on another basis. The revenue 
payable was Rs. 310 and the amount of rent 
paid by Indarjit and Ran Singh as lessees 
was Rs. 1,020 a year. He has thought that 
the lessees would not have taken the lease 
unless they had hoped to make a reason- 
able profit out of it and he says that even 
if this profit is considered to be no more 
than Rs. 800 a year, even then the annual 
profit would be Rs, 1,820 and at 25 years’ 
purchase the capital value would be 
Rs. 22,000. Wevery much doubt whether 
any person would give a lease of property 
bringing in an annual income of Rs. 1,820 
for a sum of Rs. 1,020. We realise that the 
mortgagors may have hoped to make a 
certain income out of the property, but we 
find it difficult to understand how they 
could have expected topay off the principal 
debt of Rs. 15,000. The interest alone 


would have amounted to Rs. 1,800 a 


- year. 


It has keen argued that the real reason 
why the mortgagors purchased the property 
in Landhaura and transferred that in the 
other five villages was that they had hopes 
of bringing a large part of the Landhaura 
property under their personal cultivation 
because it’ was pear their homes, whereas 
the land in the other villages was largely 
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in the poseession of tenants and those 
villages were some distance away from the 
place where they live. Even if this was so, 
it does not appear that the transaction 
was one that was very clearly for the 
benefit of the family. The most that can 
be said for it is that it was not obviously 
a foolish transaction and that it might in 
some circumstances have been a success. 
That, as we have said, is not a sufficient 


reason for holding that the transaction was . 


binding upon the defendants-appellants. 
It was at best a speculation which might or 
might not have been successful. The manag- 
ing members of a joint Hindu family cannot 
transfer the family property in circum- 
stances such as these. We hold, therefore, 
that the transaction was not binding upon 
the defendants-appellants and that the 
plaintiff-respondent is not entitled to a 
decree against them upon the basis of the 
mortgage. 

As a result of our findings, we must set 
aside the decree of the Court below ; but 
we feel that we cannot dismiss the suit 
entirely because if we did so, the result 
would be that the defendants would retain 
-the property which they had purchased 
under the deed of sale and would not 
supply apy consideration whatsoever to the 
plaintiff. This aspect of the affair was 
present to our minds during the course of 
the arguments and we suggested ‘o learned 
Counsel for the plaintiff-respondent that 
there might be certain course open to 
us which protect him as far as was 
legally possible. These courses were : (1) to 
give the. plaintiff-respondent a personal 
decree against the four defendants who 
executed the deed of mortgage; (2) to 
return the property in Landhuara to the 
plaintiff, and (3) to give the plaintif a 
decree on the basis of his mortgage 
against the Landhaura property alone and 
to leave it to him later to obtain a personal 
decree against the mortgagors under 
O. XXXIV, r. 6, Sch. I, Civil Procedure 
Code. We suggested that he might con- 
sult his client andinform us which course 
he would prefer that we should take. He 
now tells us that his client would prefer 
to get a personal decree against the four 
mortgagors. : 

We consider that we can legally pass the 
decree which the plaintiff-respondent desire 
us to pass. It may be that Durga Singh, 
Ran Singh, Balwant Singh and Bharat 
Singh, purported to acquire the property 
by means of the deed of gale not only for 
themselves, but on behalf of the family ag 
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a whole and that when they executed the 
deed of mortgage, they purported to execute 
it on behalf of the whole family. Wehave 
found, however, that they were not entitled 
to execute the mortgage on behalf of the 
whole family or to bind the family to 
supply consideration for the sale and we 
are prepared therefore to find and we do 
find that the sale and the mortgage were 
together a transaction into which they 
entered personally on their own behalf in 
so faras it affected the property in Lan- 
dhaura. “That being so, they were under 
a personal liability to pay the Rs. 15,000 
which was the price of the property which 
they purchased, and there is no reason— 
except that two of them are dead—why a 
personal decree should not be passed 
against them in accordance with the 
separate liabilities which they undertook 
to meet. The two who are dead are Balwant 
Singh and Ran Singh. We cannot pass a 
personal decree against them, but we can 
pass a decree against their assets in the 
hands of the defendants-appellants and we 
would make it clear, if it is not clear already, 
that those assets include their shares in the 
property in Landhuara which was sold 
to them by the plaintiif-respondent. 

We allow the appeal and set aside the 
decree of the Court below, but we sub- 
stitute for that decree a personal decree 
for Rs. 2,500 against Bharat Singh, for 
Rs. 2,500 against the assets of Balwant 
Singh in the hands of the defendants- 
appellants and for Rs. 5,000 against the 


‘assets of Ran Singh in the hands of the 


defendants-appellants and for Rs. 5,000 
against Durga Singh with interest 
at the contractual rate in each 
case up to the date of the institution 
of the suit and pendente lite and future 
interest at the rate of 6 per cent. per 
annum. The defendants-appellants will 
get their costs throughout from the 
plaintiffs-respondent and the plaintiff- 
respondent will get his costs from the 
defendants-respondents who still survive 
and from the assets in the hands of the 
defendants appellants, Balwant Singh and 


Ran Singh. 
N, Appeal allowed. 


Ta RANGOON HIGH COURT 
Civil Revision Application No. 432 of 1934 
February 1, 1935 

í Ba U, J. 
O. S. PILLA. Y— APPLICANT 
versus ! 
K. K. KONAR—RESPONDENT 

Negotiable Instruments Act (XXVI of 1881), s. &7— 
Instrument alterel—Burden of proof to show that 
alteration has not been improperly made—Onus, 
wrongly placed—Miscarriage of justice—Interfer- 
ence by High Court—Revision—Civil Procedure 
Code (Act V of 1908), s. 115. ° 

Where a party sues on an instrument which, 
on the face of it, appears to have been altered, 
it is’ for him to show that the alteration has not 
been improperly made. Henman v. Dickinson (1). 
followed. 
“Where the burden of proof has been wrongly 
placed by the lower Court and there has been 
a miscarriage of justice, the High Court should 
interfere in revision. Rasu v. Kattara (2), referred to. 
.. C. R. App. from the decree of the Assist- 
ant District Court, Hanthawaddy, dated 
October 6, 1934. 

Mr. P. K. Basu, for the Applicant. 

Mr. B. R. Rao, for the Respondent. 

_Order.—This is an application for re- 
vision, It arises out of a suit filed by the 
respondent for recovery of a certain sum 
of money alleged to be due on the suit 
promissory note. The defendant-applicant 
admitted the execution of the promissory 
note and receipt of consideration there- 
for, but pleaded that the promissory note 
had been materially altered in that the 
date was changed from 1922 to 1932. This 
plea was accepted by the trial Oourt and 
the suit was dismissed ; buton appeal the 
decision of thetrial Court was reversed and 
the suit was decreed'as prayed for with 
costs. The sole point now raised before 
me is on whom the burden of proof lies in 
a care where a promissory note or a nego- 
tiable instrument bears clear traces of 
alteration. The learned Counsel for the 
defendant-applicant contends that the 
burden of proof lies on the plaintiff, and in 
support thereofhe refers to the case of 
Henman v. Dickinson (1) the head-note of 
which is in these terms : f 

. “Where a party sues on an instrument which 
on the face of it, appears to have been altered, 


it is for him to show that the alteration has 
not been improperly made.” 
The learned Cpunselfor the  plaintiff- 


respondent accepts this proposition of law 
but what he submits is that there has been 
no alteration within the meaning of s, 87 
Negotiable Instruments Act, in that there 
has been only an over-writing but notan 
alteration, as contended by the other side. 


(1) (1828) 5 Bing 183, 2M & P 289 
(o 8) Ò P 68; 30 RR 565. oe ed 
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promissory note 1n 
figure “192” 1P 
executed th? 


According to Him the 
suit bore originally the 
print, and that when it was 
figure “3" was written over the printe 
figure “2” and another figure ‘‘2" was add- 
ed. Assuming that it is so, stillit appears 
to my mind that, as the figure “2” had been 
altered into “3”, and it is, in my opinion, 
according to the case cited above, the duty 
of the plaintiff respondent to show that this 
figure “2” in print was altered into “3” 
at thetime of execution. This burden of 
proof has not been placed on him but on 
the applicant. Asthe burden of proof has 
been wrongly placed bythe lower Appel- 
late Court, there has been a miscarriage of 
justice in this case; andin a case of this 
kind itisobvious that this Court should 
interfere : see Rasu v. Kattara (2). For these 
reasons Jallow the application, set aside 
the decree of the lower Appellate Court, and 
dismies the suit with costs. 

N. l Application allowed. 
oe 82 Ind. Cas. 658; AI R 1924 Rang. 349; 2 Rang, 


—_— 


_ _ ALLAHABAD HIGH COURT 
Civil Revision Application No. 139 of 1934 
October 30, 1934 
Bagpat, J. 
NOOLA—APPLICANT 
versus 

Lala CHIMMAN LAL—OpposiTE PARTY 

Provincial Small Cause Courts Act (IX of 1887), 
s. 23—Question of title — Competency of Small Cause 
Court Judge to decide — Intricate question of title 
involved — Summary decision, if proper — Inquiry 
under s. 23, if limited—Dispute of title to immovable 
property between plaintiff and defendant — Whether 
necessary. ‘ 

Section 23, Provincial Small Cause Courts Act, shows 
thata Small Cause Court is competent to decide a 
question of title, but it should finally determine the 
game and notin a cursory manner. It is not always 
convenient for a Small Cause Court Judge to decide 
an intricate question of title and the object of the 
above provision isto meet cases in which the Judge 
is satisfied that the question of title is so intricate 
that it should not be decided summarily and then it 
should return the plaint for presentation to 8 proper 
Court. Hira Lal v, Mohamad Sharafat Ullah Q), 
relied on. 

Under s. 23, the inquiry is limited to the right of 
the plaintiff and to the relief claimed by him and it is 
the right of the plaintiff and the relief claimed by 
him which has got to be considered. There are no 
words which would justify tho inference that the 
plaintiffand the defendant should be rival claimants 
to the immovable property. It is not necessary that 
there must be a dispute of title to immovable pro- 
perty between the plaintiff and the defendant, each 
setting up ‘title in himself before the question of 
returning the plaint for presentation to the proper 
Court arises, Dhani Ramv, Maikoo Lal (2), dissented - 

e 


1935 


from, Labhu Ramv. Mool Chand (3), Chandrabhaga 
Bai v. Bakaram (4) and Mohamad Ilyas v. Hari Ram 
(5), referred to. 


5 wa Anp, opal the decision of the 

mall Cause Court Judge, Ag dated 

October 3, 1933. Sree 
Mr. M, L. Chaturvedi, for the Applicant. 
Mr. J. Swarup, for the Opposite Party. 


. Order.— This is a defendant's application 
in revision against a decree passed against 
him by a Judge of the Small Cause Court 
at Agra, The plaintiff brought a suit for 
the recovery of sum of Rs. 45 against the 
defendant on the allegation that the said 
sum was due for arrears of rent for seven 
months; the rent was claimed at the rate 
of Rs, 10 a month for two months and Rs. 5 
a month for five months It was said 
that the plaintiff was the owner of two 
chops which the defendant had taken on 
rent, but about the end of March 1933 one 
of the shops was sold at an auction and 
purchased by a third party and thus the 
defendant was liable fo pay the rent of 
only one of the shops after the auction- 
sale. _ The defence was that only one 
month’s rent was due and the defend- 
ant thus admitted the liability tothe ex- 
tent of *Rs, 10. He went on to say that 
for the last six months the shops were in 
the ownership of a third person who 
had purchased them at an auction-sale and 
the rent had been regularly paid to this 
third person. It was then said that as 
the title of the plaintiff to the shops was 
denied, the plaint should have been re- 
turned for presentation to a Court having 
Jurisdiction to determine the title. 

| The Court below has held that the plaint- 
iff was entitled to the rent of both the 
shops for one month and one of the shops 
for five months and on this calculation it 
has given a decree to the plaintiff for 
Rs. 35. It is contended in revision by 
the defendant that a question of title was 
raised in the suit and if the Small Cause 
Court Judge intended to decide that ques- 
tion, he should have decided it not in a 
summary manner, but after having asked 
the parties to produce all relevant evidence 
an the question and to have considered 
hem thoroughly. The learned Judge in 
‘he present case observes: “J, as a Small 
Jause Court, need not go deep into the 
juestion.” This shows that the learned 
Judge decided the question of title in a 
summary manner. Unders, 23, Provincial 
Small Cause Courts Act, when the right 
$ a plaintiff and the relief claimed by 
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him depends upon the proof or disproof 
of a title to immovable property or other 
title which such a Oourt cannot finally 
determine, the Court may, at any stage of 
the proceedings, return the plaint to be 
presented to a Court having jurisdiction 
to determine the title. This showa that a 
Small Cause Court is competent to decide 
a question of title, but then he should 
finally determine the same and not in a 
cursory manner as it has done in the 
present sase. It is not always convenient 
for a Smali Cause Court Judge to decide 
an intricate question of tible and the object 
of the ubove provision is to meat cases in 
which the Judge is satisfied that the ques- 
tion of title is so intricate that it should 
not be decided summarily and thenit should 
return the | plaint for presentation to a 
proper Court. In Hira Lal v. Mohammad 
Sharafat Ullah 14 Ind. Cas, 2 1), the Addi- 
tional Judicial Commissioner of Oudh held 
that : 

“where in a suit brought in a Small Cause Court, 
the defendant raises a question of title, it is ex- 
pedient for the Court to return the plaint for pre 
sentation to a Court competent to decide such a 
question,” 

In the present case the question of title 
depended upon a consideration of a number 
of documents. The plea of the defendant 
was that the two shops had been mort- 
gaged to a stranger who in execution of 
his mortgage decree had purchased the 
shops at an auction-sale. Jt was necessary 
to consider ths boundaries contained in 
the mortgage-deed, the decree, the sale 
certificate and the dakhalnama. Admitted- 
ly in the present case the learned Judge 
says that he need not go deep into the 
question and he has considered only the sale 
certificate in favour of the stranger and 
in a summary. manner held that as the 
dakhalnama clashes with the sale certi- 
ficate, the former document is not worth 
any reliance. This was, therefore, a case 
in which the question of title ought to 
have been decided by a competent Court 
other than the Small Cause Court, 


It was contended by learned Counsel for 
the opposits party that the learned Judge 
of the Conrt below was competent to decide 
the qnastion of title, and as a matter of 
fact, decided the same after considering 
the evidence on the record. I do not 
agree with this contention in view special- 
ly of the statement made by the learned 
Judge himself that he does not propose to 
go deep into the question. It was brought 


(D 14 Ind. Oaa, 2, 
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to my notice that several important docu- 
ments like the mortgage-deed, the decree 
in the mortgage suit, ihe dakhalnama and 
the Sarkhat in favour of the stranger have 
not been considered and discussed by the 
Court below. 

It was then contended by the opposite 
party that there must be a dispute of 
title to immovable property between the 
plaintiff and the defendant, each setting 
up title in himself tefore the question of 
returning the plaint for presentation to the 
proper Court arises. In this connection 
reliance -was placed on Dhani Ram v. 
Maikoo Lal (2), Labhu Ram v. Mool Chand 
(3), Chandrabhaga Bai v. Bakaram (4) and 
Mohammad Ilyas v. Hari Ram (5). The 
definite basis of all these decisions men- 
tioned above, except the Oudh case was 
that the defendant was estopped from 
pleading the right of a third party by 
reason of s. 116, Evidence Act, which says 
that during the continuance of a tenancy 
a tenant of immovable property shall not 
be permitted to deny that the Jandlord of 
such tenant had at the beginning of the 
tenancy a title to such immovable property. 
In all these cases the tenant wanted to 
deny the title of the plaintiff at the time 
when the tenancy was created and it was 
obvious that under s. 116, Evidence Act, 
he could not be permitted to do so. This 
“was also the basis of the decision in the 
Oudh case, but Dalal, J. O., wert on to 
observe that : 

“the question at issue was one of tenancy and 
not of title and that the defendant did not say that 
he was the owner of the premises. He claimed 


ownership for a third person and that was no ques- 
tion of title hetween the parties.” 

With great respect I am unable to agree 
with this interpretation of s. 23, Provincial 
Small Courts Act. The words used therein 
are 

“When the right of a plaintiff and the relief 
claimed by him in a Court of Small Causes depend- 
ed upon the proof or disproof of a title to immov- 
able property,” 

The inquiry, therefore, is limited to the 
right of the plaintiff and to the relief 
claimed by him and it is the right of the 
plaintiff and the relief claimed by him 
which has got to be considered. There 
are no words which would justify the in- 
ference that the plaintiff and the defendant 
should be rival claimants to the immov- 
able property. It was finally contended 

(2) 87 ind, Cas. 286; AIR 1925 Oudh 687; LR6A 
278 Civ. 
wane 60 Ind. Cas. 319; AI R 1921 Lah, 91; 3 Lah L J 

(4) 92 Ind. Oas. 735; AIR 1926 Nag. 276. 

(5) 93 Ind, Cas, 826; A R 1926 All. 344. 
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by the opposite party that the claim of, 
the plaintiff to the extent of Rs. 10 was 
practically admitted by the defendant and - 
so far there was no controversy and no 
question of title was to be investigated. 
But it is not possible to split the relief 
claimed by the plaintiff which was for the 
recovery of a larger sum of money, and in 
that larger connection, the question of title 
intervened. 

The result ie that I allow this applica- 
fion, set aside the decree of the Court 
below, and order that the record be returned 
to the Small Cause Court Judge with a 
direction to him to return the plaint to 
be presented to a Court having jurisdic- 
tion to determine the title. The applicant 
is entitled to his costs in this Court. The | 
costs of the Court of first instance will be 
borne by the parties. 


N. Application allowed. 


LAHORE HIGH COURT 
First Civil Appeal No. 1268 of 1931 
June 1, 1934 
BHIDE AND DIN MOHAMMAD, Jd. 

SEORETARY or STATE— APPELLANT 

versus 

KHAN CHAND-RAM LAL—Restonpgeyt 

Railways Act (IX of 1890), s. 72—Risk Note H— 
“Deterioration”, whether includes depreciation in 
value on account of delay—Consignor, when can, 
claim damages—Ffailure to send goods by particular 
train—Liability of Railway — Interpretation of 
Statutes—Words having more meaning—Interpreta< 
lion, 

Per Din Mohammad, J.—The words “deterioration 
from any causo whatever” include depreciation in 
value on account of detention ordelay in delivery. 
Madras Ry. Co.v. Govinda Ram (1), Indian General 
Navigation and Ry, Co, Calcutta v. Harcharan Das 
(3), Bhagwan Das-Lachmi Narain v. B.N. Railway 
(4) and G.I, P. Ry. Co. v. Jugal Kishore, Mukat Lal 
(5), followed. “E. I. Ry. Co. v. Diana Mal-Gulab 
Singh (6), dissented from. [p. 75, col. 1.] 

But itis only where the cénsignor successfully 
establishes any such misconduct of the part of the 
servants ofthe Railway Administration, as would be 
sufficient to mulet them in damages in spite of the 
ge Kote, that he is entitled to damages. [p. 76, 
col 1. 

Per Bhide, J.—The word “deterioration” in the Risk 
Note must have the same meaning as that in s,72, Rail 
ways Act, and in ss, 151-152 and 161, Contract Act.- 
Consequently, the word “deterioration” as used in the 
Risk Note H, does not cover depreciation of value 
due to fall in the market price. E.I.Ry.Co. v. Diana 
Mal-Gulab Singh (6), followed. [p. 79, col 1.) 

In the absence of a specific contract, the consignor 
cannot ordinarily hold thé Railway Administration 
liable for failure to send the goods by any particular 
train or by a particular date. 

When a word has more than one meaning, the 
best criterion for determining its precise meaning 
is to be found in the context in which it is uged. 

[p. 79,, col. 1.| 





1935 SEORETARY OF STATE V. KHAN OHAND-RAM LAL (LAH) 
F.O. A. from the decree of the Senior 

Sub-Judge, Rawalpindi, dated May 

23, 1931. 


Messrs. Deo Raj Sawhny and Anant Ram 
Khosla, for the Appellant. 

Messrs. M. O. Mahajan and Gobind Ram 
Khanna, for the Respondent. 


Din Mohammad, J.—The plaintif 
carries on business at Rawalpindi under 
the style of Messrs. Khan Ohand-Ram Lal 

. and deals in Kashmir fruits. It is common 
ground that on December 18, 1928, 93 cases 
and 15 boxes of apples were despatched 
by the plaintiff firm to its agents at Bom- 
bay under way bills Nos. 83654, 83655 and 
83656. Similarly 12 boxes and 90 cases of ap- 
ples were despatched by the firm on 
December 19, under way bills Nos. 83796 and 
83797. A third consignment of 16 boxes 
and 105 cases was despatched by it on 
December 20, under way bills Nos. 83874, 
83875 and 83876. It is also admitt- 
ed by the parties that the first two con- 
signments arrived at Bombay on December 
23, 1928, while the last consigament reach- 
ed there on December 24. The firm 
brought the suit out of which this appeal 
has arisen on February 20, 1930 against 
the Seceetary of State for India in Council 
as defendant No. 1 and the Bombay 
Baroda and Central India Railway Com- 
pany as defendant No. 2 for the recovery 
of Re, 5,064-3-0 on the ground that the 
Railway Administration at Rawalpindi did 
not despatch the consignments by the 
Frontier Mail as was always done and in 
despatching them by the passenger trains 
they caused an unreasonable delay in the 
delivery of goods at Bombay and as the price 
of apples had fallen down on December 23, 
1928, the consignments did not fetch the 
price they would have otherwise done had 
they reached Bombay in proper time. The 
Agent, North Western Railway on behalf 
of defendant No. 1 and the constituted 
attorney of the Agent, Bombay Baroda and 
Central India Railway on behalf of defen- 
dant No. 2 traversed,all these pleas in the 
written statements filed by them and con- 
tended that: 

“\a) the goods were booked at reduced rates on 
owner's risk under Risk Note H and consequently 
the railway was protected against all kinds of 
damages ; (b) there was no delay in transit due to any 
misconduct on the part of the Railway Administration's 
servants ; (c) the goods were carried by the passenger 
trains in accordance with the terms of the contract 
and the Railway Administration had given no under- 
taking to the plainitifis to carry their goods by the 
Frontier Mail ; (d) in any circumstances, there had 
been no unreasonable delay in transit on the part 
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of the Railway Administration and the amount of 
damages claimed had not been rightly assessed.” 
The learned Senior Subordinate Judge 
recorded the evidence of the parties on the 
points on which they had joined issue and 
came to the conclusion that the word 
“deterioration” as used the Risk Note H 
did not caver “depreciation” in value. He 
further found that there had been an 
unreasonable delay in taking the goods 


to their destination and consequently 
the Railway Administration’s servants 
were ‘guilty of misconduct in not 


despatching the consignment at the proper 
time. On the basis of these findings, he 
held the Railway Administration liable for 
the loss accruing to the plaintiffs on account 
of the belated delivery of the goods at 
Bombay. He assessed the damages in 
relation to the consignments on December 
18 and 19 at Rs. 2,160 and while 
absolving the Bombay Baroda and Central 
India Company from all liability, granted 
a decree for that amount against the 
Secretary of Statefor India in Council and 
dismissed the claim of the plaintiffs with 
regard tothe third consignment of Decem- 
ber 20 on the ground that no loss had been 
proved. This is an appeal on behalf of 
the Secretary of State for India in Council 
against the decree of the Senior Sub- 
ordinate Judge on the grounds that : 

““a) the word ‘deterioration’ as used in Risk Note 

has been incorrectly interpreted and the case is 
covered by the risk-note; (b) the Railway Administra- 
tion’s servants have not been guilty of any misconduct 
within the meaning of the term as used in the 
risk-note; ‘c) there has been no unreasonable 
delay on ‘the part of the Railway Administra- 
tion; and (d) no damages have been proved, 
asthe plaintiffs have failed to establish that there 
was depreciation in the price of the apples at Bom- 
bay between the time when the goods ought to have 
arrived according to the plaintiffs and the tine when 
they were actually delivered.” 

It would appear therefore that the main 
points for consideration in this case are 
two, namely: (a) whether the case is covered 
by Risk Note H and if so, whether the 
plaintiffs have succeeded in establishing 
any such misconduct on the part of the 
Railway Administration's servants as would 
be sufficient to mulct them in damages in 
spit of the risk note: and (b) if the case 
isnot covered by the risk note, whether 
the Railway Administration are still liable 
under the general law of the land pertain- 
ing to the duties and obligations: of the 
ordinary bailees. 

If once these questions are solved in 
favour of the plaintiffs, the matter relating 
to the quantum of damages is reduced toa 
mere arithmetical calculation. The learned 


74 
Counsel for the appellant has argued the 
case before us on these lines and in order 
to appreciate his arguments it would be 
necessary to deal with the points raised 
by him at some length. I would take up 
first the question of the interpretation of 
the word “deterioration” as used in the 
Risk Note H. The relevant portion of the 
risk note runs as follows: 


“The undersigned in consideration of such 
, consignments being charged for at 
the special reduced or owner's risk rates do 


hereby agree and undertake to hold the said Railway 
Administration harmless and free from all responsi- 
bility for any lose, destruction or deterioration of or 
damage to all or any of such consignments from any 
cause whatever except in proof that such loss, 
destruction, deterioration or damage arises from the 
misconduct of the Railway Administration's servants. 


The interpretation to be put on the word 
“deterioration” has been the subject of 
some controversy in the various High Courts 
in India. The earliest authority to which 
we have been referred is reported in Madras 
Ry. Co. v. Govinda Ram, (1). In this 
case so long ago as 1898 Subramania Ayyar 
and Benson, JJ., interpreted the word 


. “deterioration” as used in s. 72, Railways 


? 


Act, in the following terms: 

“Olearly therefore in the case before us if the 
plaintiff bad alleged and proved that, owing to 
the loss of the special opportunity for sale of 
which he wished to take advantage, the cloth had 
fallen in value compared to what he could have 
got for it, had he been able to dispose of it at 
K as he intended, the plaintiff would have been 
entitled to a finding that there was a “deterioration” 
within the meaning ofs. 72.” 


They based their decision on an earlier 
English judgment in Wilson v. Lanchashire 
and Yorkshire Railway Co. (2) in which 
referring to the fall in the value of the 
cloth that could be shown to have taken 
place in consequence of the same arriving 
ata time when it was less in demand 
and less capable of having apvlied to an 
immediate use, Williams, Willes and 
Keating, JJ., spoke of it as “‘deteriora- 
tion”. A similar question came up before 
a Division Bench of the Punjab Chief 
Court consisting of Sir Arthur Reid, C: J., 


and Ratligan, J., in Indian General Navi- 


gation and Railway Co., Calcutta v. Har- 
charan Das (3). The learned Judges 
observed at p. 381* that they saw no reason 
for doubting that “deterioration” included 
decrease in market value consequent on 
detention. Imay mention here that this 


(1) 21 M 172, A 

(2) (1861) 127 R R 814; 30 L J OP23;90BNS 
63?; 9 W R 635; 3 L T 859. 

(3) 111 P R1912; 15 Ind. Oas. 12; 233P L R 1919; 
224 P W R 1912. 


*Page of P. R. 1912 —[Hd] 
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conclusion was arrived at without reference 
to the Madras judgment quoted above. 
This interpretation of the word “deteriora~ 
tion” has been affirmed by Mukerji, 
J.,in ajudgmentof the Allahabad High 
Court in Bhagwan Das-Lachmi Narain v. 
B. N. Railway (4) and later inG. I. P. 
Railway Co. v. Jugal Kishore-Mukat Lal 
(5) a Division Bench of the same High 
Court consisting of Sulaiman, O. J. and 
Kendall, J, has decided, after considera- 
tion of all the authorities cited at the bar 
that the word “deterioration” in the risk 
note is wide enough to include deprecia- 
tion in value on account of fallin the price 
of the goods despatched, As against this, 
the learned Counsel for the respondent 
firm has invited our attention to a judg- 
ment of this Court reported in E. I. Rail- 
way Co. v. Diana Mal-Gulab Singh (6) 
where a Division Bench consisting of 
Martineau and Moti Sagar, JJ., after full 
discussion of the question at issue arrived 
at the following conclusion : 

“The ‘deterioration’ of a thing, whether it be 
in quality or in value, implies in ordinary parlance 
a change forthe worse in the thing itself, Jf a 
thing is worth less than it was before only because 
the market rate has gone down, it would be 
correct to say that ithas depreciated in value, but 
not that it has deteriorated”, e 

The Oxford Dictionary has defined 
“deterioration” as impairment in quality 
or in value. Now, if we substitute this 
definition for the word ‘deterioration’ in 
the Risk Note H it would read as follows : 

“For any loss, destruction or impairment in quality’ 
or value of or Camage to all or any of such 
consignments from any cause whatever". 

These words would thus be wide enough 
tocoverthe depreciation in value of the 
goods despatched from any cause whatso- 
ever, 1. e., whether anything occurs to the 
goods themselves which make them of less 
value than before or whether anything 
occurs independent of the goods themselves 
which ¢auses a fall in their value. With 
all respect, therefore, I am inclined to think 
that the interpretation put on the word 
deterioration hy the Bench of this Court 
quoted above unjustifiably narrows down 
the original intention of the drafters of 
the risk mote. As remarked by 
Mukerji, J. : 

“Cases of late delivery must be occurring very 


often ‘with the railways and in such circums- 
tances parties to the consignment would Le prone 


(4) A I R 1929 Lah. 597; 119 Ind. Oas. 95; 51 A 895; 
(1929) A L 1 859; Ind. Rul. (1929) All. 913. 

(5) ATR 1930 All. 132; 121 Ind. Cas 828: Ind. Rul, 
(1930) All. 204; (1930) A L J 297; 52 A 238. : 
ae R 1925 Lah, 255; 85 Ind, Cas. 404; 5 Lah, 


1935 


to claim compensation, If the authors of the 
Railways Act were anxious to provide for loss, 
destruction, etc., of the goods in transit there was 
no reason why they should forget to provide for the 


loss of the value of goods owing to delay in 
delivery", 


The learned Judges responsible for the 
dicision in F. I, Railway Co. v. Diana Mal- 
Gulab Singh (6) havereferred to the words 
of Byles, J,, in Wilson v. Lancashire and 
Yorkhire Railway Co. (2) to arrive at 
_their conclusion and have tried to show that 
he himself had used the word loosely 
in two places, in one of which he had 
described it as “deterioration” and in an- 
other as “depreciation” in value. But 
with all respect I may say that so far as the 
‘interpretation put on this word by the other 
three Judges constituting the Court, name- 
-ly, Williams, Willes and Keating, JJ., is 
concerned, there appears to be no am- 
biguity about it. With all due deference, I 
feel inclined to follow the interpretation put 
on the word by the Madras High Court as 
well as by the Punjab Chief Court and 
affirmed and re-affirmed by the Allahabad 
High Court and to hold that the words 
“deterioration from any cause whatever” 
include depreciation in value on account 
of degention or delay in delivery. This 
being so, it would naturally lead 
us to the consideration of the meaning 
that can be attached to the word 
“misconduct” as used in the risk 
note, for unless misconduct is estab- 
lished, the risk note completely pro- 
tects the Railway Administration. In B. 
N. Ry. Co. v. Moolji Sieka & Co. (7) 
the word ‘‘misconduct” was defined as 
denoting any unbusiness-like conduct and 
including negligence or want of proper 
care which a bailee is to take under 
s. 152, Contract Act. In Secretary of State 
v. Allah Ditta (8) in the earlier part of 
the judgment it was ‘observed that the 
word “misconduct” was used in a sense 
which carried an imputation of some 
degree of moral obliquity, while in a later 
part of the judgment Hilton, J., remarked 
as follows: - 

“If duties are intentionally shirked because there 
is a disinclination to perform them, an inference 
justified by the facts here found, that is, I think, 


misconduct whatever meaning of the word is 
chosen.” 


In B. B. & C. I. Ry. Co. Ltd. v. Rajnagar 
Spinning Weaving and Manufacturing Co. 


(7) A TR 1930 Cal. 815; 129 Ind. Oas. 769;52 O L 
J 235: 35 O W N 133; Ind. Rul. (1931) Cal’ 241; 58 


O 585. : 
(8) A I R 1930 Lah. 120; 120 Ind. Oas, 286; Ind, Rul 
(1930) Lah, 46. 
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Lid. (9) it was remaked that the word 
“misconduct” in the Risk Rote suggested - 
that a railway servant had been guilty 
of doing something which was inconsistent 
with the conduct required of him by the 
rules of the company. In B. N. Ry. Co. 
Ltd. v. Dhanji Shah Pestonji (10) Mukerji, 
J., observed that culpable negligence or 
gross negligence as distinguished from 
ordinary negligence may amount to mis- 
conduct. He defined negligence as the 
omission to do something which a reasonable 
man, guided upon those considerations, 
which ordinarily regulate the conduct of 
human affairs, would do, or, doing some- 
thing which a prudent and reasonable man 
would not do. In B.N. Ry. Co. v. Moolji 
Sicka & Co (1!) Mitter, J., held misconduct 
established in a case where in contraven- 
tion of the standing order of the railway 
company to the effect that goods liable to 
damage should be loaded well away from 
the door to minimise the risk of damage 
from rain water leaking through the flap 
door and door crevices, the servants of 
the railway company had packed a 
wagon fully. In M. & S.M. Ry. Co. v. 
yee Kalidas (12), Guha, J., remarked 
that: 

“to establish misconduct on the part of the Rail- 
way Administration's servants, it must be shown 
that the servants were actually responsible for the 
guilt or wrongful act, where knowledge on the 
part of the Railway Administration or of their 
servants that one was likely to cause injury is not 
sufficient.” 

He added that misconduct was not 
necessarily established by proving even 
culpable negligence. It was something 
opposed to accident or negligence and 
was the intentional doing of something 
which the doer knew to be wrong or 
which he did recklessly not caring what 
the result would be. In Secretary of State 
v. Megh Raj (13) a Division Bench of this 
Court held misconduct established in a 
case where goods were delivered in contra- 
vention ofthe express and definite instruc- 
tions of the sender, In Secretary of State 
v. Madhuri Das Narain Das (14), Niamat- 
ullah, J., observed that want of proper 

(9) ATR 1930 Bom. 129; 124 Ind. Cas, 229: 54 B 
105 


(10) AIR 1930 Cal. 298; 124 Ind. Cas. 332; 57 O 634; 
33 C W N 1048; Ind. Rul. (1930) Cal, 428. 

(11) A I R 1932 Cal. 70; 134 Ind. Cas. 1268: 5: OL J 
314; Ind. Rul. (1932) Cal. 52. 

(12) AT R 1933 Cal 742; 147 Ind. Cas. 752; 60 O 996: 
570 L J 281; 6 RCO 356. 

(13) A I R 1933 Lah, 425; 144 Ind Cas. 404; Ind, Rul. 
(1933) Lah. 469; 34 PL R 749. 

(4) AT R 1933 All. 477; 114 Ind, Cas. 113; 65 A 
625; Ind. Rul. (1933) All. 381; (1933) A L J 966, 
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care and caution might amount to mis- 
conduct within the meaning of Risk Note 

. Form “B.” In Jamunadas v. E. I. Ry. Co 
(15), Jwala Prasad, J., defined misconduct 
as a failure to do what was required of 
a person to be done. 

Now we have to see whether in the 
present case the plaintiff has been able to 
establish misconduct as described above 
on the part of the Railway Administration's 
servants g Rawalpindi. In other words, 
‘has he succeeded in showing that in not 
despatching the goods by the Frontier 
Mail and despatchiug them by the 16 
Down in one case which left eight or 


nine hours after the Frontier Mail or by. 


68 Down in another case, which started 
about ten or~eleven hours after the Forn- 
tier Mail, they were guilty of any un- 
-businesslike conduct, negligence moral 
obiliquity, culpable negligence, reckless- 
ness, want of proper care or caution, in- 
consistency with the conduct required of 
them by the rules of the company, failure 
to do what was required of them to be 
done or shirking of any duties on account 
of disinclination to perform them. If 
none of these charges is established, the 
plaintiff's case must fail. A reference to 
the Coaching ‘Tariff clearly shows that 
under r. 19, the . railway does not 
guarantee despatch of articles or ani- 
mals by any particular train or deli- 
very within any definite time or period. 


Under r. 134 of the Coaching Tariff, 
fruits are booked at owners risk and 
charged at half parcels rates. It is 


a rule of the Railway Administration 
that in mail trains the carriage of lug- 
gage or of small packages belonging 
to {he passengers must take precedence 
over all other goods which are delivered to 
the railway for despatch. Itis only when 
any room is available.in the brake vans 
intended for the luggage and parcels that 
the railway servants in order to accommo- 
date their customers load some goods in the 
‘brake vans attached to them. It has not 
- been alleged by the plaintiff that he had 
givenany notice to the administration that 
his consignments of fruits were to be carried 
by the Frontier Mail or that the Railway 
Administration's servants in accepting his 
consignments had given him any under- 
taking to that effect. This being so, and in 
view of the clear wordings of r. 19, I think I 
am justified in concluding that the Railway 
Administration was under no obligation 


(15) A I R 1933 Pat, 630; 148 Ind, Oas. 396; 6 R P 
454, 
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to the plaintiff firm to carry its goods by 
the Frontier Mail. The next best train, 
which was available, was 16 Down. Tt 
is a fast passenger train: and reaches Delhi 
at about 8p. m. It-is in evidence that all 
the sealed vans that are received at Delhi 
either by the 16 Down or by the 68 Down 
are forwarded to Bombay by 132 Up as was 
donein this case. It isno doubt true that 
the sealed van carrying consignments of 
December 18, was not attached to 16 Down 
and was attached to 68 Down instead; but 
here again I fail to realise how the plaintiff 
can urge that this conduct on the part of 
the Railway Administration’s servants was 
covered by the word “misconduct,” as 
defined above. It was neither tinged with 
moral turpitude nor was it an open defiance 
of the order of the authorities, nor 
was it in any way a violation of the rules. 

The learned Counsel for the respondent 
next contends that as in the case of the 
consignment of December 18, the route was 
changed, therefore, the Railway Administra- 
tion's servants had been guilty of mis- 
conduct. Itis true that in some cases the 
change of route has been considered 
sufficient by this Court to mulet the Railway 
Administration in damages, but every case 
depends on its own circumstances. In 
the present’ case, the goods consigned 
were neither liable to early decomposition 
nor didthey actually suffer in quality on 
account of the belated delivery at Bombay. 
It has been frankly conceded by the 
learned Counsel that on that score they 
have no complaint against the Railway 
Administration. Therefore, the delay 
caused by a change of the route in this case 
isnot suchas would justify any inference 
against the Railway Administration. A 
few hours’ delay at Rawalpindi or a few 
hours’ delay at Delhi resulting from the 
observance of the procedure normally 
adopted by the Railway Administration 
will neither be held culpable nor 
actionable. 

The learned Counsel for the respondent 
has also laid great stress on the fact that 
even according to the documents produced 
by the Railway Administrations themselves, 
it has been proved that some fruit was 
despatched by the Frontier Mail both on 
the 18th as well as on 19th December. A 
reference to pp. 80-81 of the printed record 
shows that twenty different packages 
including some fruits booked to various 
Railway Stations on the line were loaded 
at “Rawalpindi weighing 42 maunds, 
11 seers inall. * Similarly on December 19, 
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1928, about eleven different packages 
including some fruits weighing 25 maunds, 
ll seers in all were despatched by the 
Frontier Mail. 

But we have it on the record that only 
two compartments ofthe brake vans were 
to be loaded at Rawalpindi and unless there 
is a clear proof before us that accommoda- 
tion was available at Rawalpindi, which 
was notutilised by the servants of the 
company either dishonestly or carelessly 
for the despatch of the plaintifi’s fruits, 
it is impossible to hold that the mere non- 
despatch by the Frontier Mail of the 
consignments belonging to the 1 Jaintiff 
amounted to misconduct or any dereliction 
of duty on the part of the Railway 
Administration's servants. It appears from 
pp. 189-140 of the paper book that there 
has been no unreasonable delay in the 
carriage of the plaintiff's goode. The 
consignments that were booked on Decem- 
ber 18, 1928, reached Delhi by the Parcel 
Express on December 20, 1928, at 8-34, 
left Delhi the same day at 22-45, reached 
Muttra at 2-300n December 21, 1928, left 
Muttra at 7-80 the same morning, reached 
Baroda in due course and arrived at their 
destination on December 23, 1928, by 
“142 UB Parcel Train. Similarly, the con- 
signment booked on December 19, 1928, 
was despatched by the 16 Down Express 
on December 20, 1928, and arriving at 
Delhi took the same course as the consign- 
ment of December 18. Itis not clear, there- 
fore, as to how the plaintiff can urge that 
.there has been such delay on the part of 
the Railway Administration as would 
establish the plea cf misconduct against 
them. 

In view of the interpretation placed by 
me on the word “deterioration” as men- 
tioned above and in view of my finding 
that no misconduct has been established 
by the plaintiff against the Railway 
.Administration’s servants, I am of opinion 
that the case is completely covered by Risk 
Note H which granted full immunity to 
the railway from any loss, damage, destruc- 
tion or deterioration of the goods deliver- 
ed to them on December 18 or 19, and it is 
not necessary for me to deal with any other 
aspect of the case. I would, therefore, 
dismiss the plaintifi’s suit in toto and 
accept the appeal with costs. throughout. 

Bhide, J.— The material facts of this 
case for the purpose of this appeal may 
be briefly stated as follows: Certain con- 
signments of apples were booked by the 
plaintiff at Rawalpindi on December 18, 


SECRETARY OF state 1. KHAN GHAND-RaM LAL (LAH) 


= 47 

19 and 20, 1928, for despatch to Bombay. 
The consignments booked on the 18th and | 
19th were delivered at Bombay on December 
23, 1928, and those of the 20th were 
delivered on December 24, 1928. The 
plaintiff's case was that these consignments 
ought to have been despatched either by 
the Frontier Mail or the Bombay Express 
and that had they been so despatched they 
would have reached Bombay in about two 
days that through misconduct on the 
part of the Railway Officials, the consign- 
mentis were not despatched by these trains, 
but by parcel or passenger trains with 
the result that they arrived late by two 
or three days, that during these two or 
three days the market price of the apples 
fell and consequently the plaintiff suffered 
loss. The plaintiff, therefore, claimed 
damages amounting to Rs. 5,064-3-0, 

The defendants denied that they were 
bound to convey the goods by the Frontier 
Mailorthe Bombay Express or that there 
was any undue delay in delivery of the 
goods and further pleaded that the goods 
were consigned at reduced rates under 
rick notes and claimed exemption from 
liability for any “lose, destruction or 
deterioration” of the goods under the terms 
thereof. The learned Subordinate Judge 
held that the word ‘‘deterioration” in the 
risk note did not cover depreciation in 
value and the railway could not derive any 
advantage from the risk note. He further 
held that the consignments of December 18 
and 19, were unreasonably delayed owing 
to their not having been despatched by the 
proper trains, that the market price of 
apples had fallen at Bombay during the 
interval and that the plaintiff was entitled 
to claim damages in respect of these con- 
signmenis. He accordingly passed a decree 
for Rs. 2,160 with proportionate costs. 
From this decision the present appeal hag 
been preferred. 

The two main points which arise for 
decision in this appeal are: (1) Whether 
the appellant was protected by the Risk Note 
H, in respect of loss resulting from a fall 
in the market price of goods owing to delay 
in delivery ? (2) if not, whether the appel- 
lant was liable under the general law for 
such loss ? 

There is no doubt that under the general 
law the plaintiff would be entitled to 
damages for loss sustained by him asa 
result of a fall in the market price of goods, 
if the railway has been guilty of negligence 
and unreasonable delay in delivering the 
goods, vide Wilson v, Lancashire and 
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Yorkshire Railway Co. (2) and illustration 
{q) under s. 73, Contract Act. Unders. 72, 
. Railways Act, the railway’s liability asa 
baliee in respect of loss, destruction or 
deterioration of goods can be restricted, if 
the contract is ina form approved by the 
Governor-General in Council. In the 
present instance the contract between the 
parties was admittedly in the form of Risk 
Note H, which has been so approved and 
under this note the plaintiff undertook to 
hold the Railway Administration harmless 
and free from all responsibility for any loss, 
destruction or deterioration of, or damage 
to, the consignments except upon proof 
that the loss, destruction, deterioration or 
damage arose from the misconduct of the 
Railway Administration’s servants (vide risk 
note printed at pp. 46-47 of the paper 
book). It will thus appear that if the 


present caseis covered by therisk note, the. 


plaintiff cannot succeed unless he can 
prove that the loss alleged to have been 
sustained by him fell within the scope of 
the note. The appellant’s contention is 
that the word “deterioration” as used in 
this risk note covers “depreciation in value” 
asa result of the fallin the market price 
of the goods. This contention is contrary 
to the view taken by a Division Bench of 
this Court in Æ. I. Ry. Co. v. Diana Mal 
Gulab Singh (6), but it is urged that the 
view taken in that case isnot sound and 
in support of the contention reliance is 
placed on Madras Ry. Co. v. Govinda Ram 
(1), Indian General Navigation and Ry. Co., 
Calcutta v. Harcharan Das (3), Bhagwan 
Das Lachmi Narain v. B. N. Railway 
(4) and G. I. P. Ry. Co.v. Jugal Kishore 
Mukat Lal (5). After a careful considera- 
tion of these authorities and with 
all respect for the contrary view, I must 
say however that I am of opinion that 
the interpretation placed upon the word 
“deterioration” as used in the risk note in 
E.I. Ry. Co. v. Diana Mal Gulab Singh 
(6) is correct. The view taken by a 
Division Bench of the Madras High Court 
in Madras Ry. Co. v. Govinda Ram (1) ap- 
pears to be based chiefly on Wilson v. 
Lancashire and Yorkshire Railway Co. (2) 
referred to above; but so far as I can see 
there was no occasion in the latter case 
for the interpretation of the word ‘‘deterio- 
ration” as used in any risk note in similar 
circumstances. The learned Judges no 
doubt speak of ‘‘deterioration” in the 
value of the goods in several places 
though it does not appear that the word 
deterioration by itself was used anywhere in 
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the judgment in the sense of “depreciation 
in value.” The word deterioration appears 
to be used in these judgments merely in 
the sense of “decrease” or “fall” and I 
am unable to see that this case is of 
much help for the purpose of the decision 
of the point now under consideration. It 
may be pointed out furtker that the remarks 
on this point in the Madras case are in the 
nature of otiter dicta, as the plaintiff in 
that case did not allege or prove that 
there was apy fall in the market price of 
the goods. In the next case relied on, 
viz., Indian General Nanigationand Ry. Co., . 
Calcutta v. Harcharan Das (3) the learned 
Judges gave no reasons in support of their 
opinion that the word “deterioration” does 
include decrease in the market value of 
goods due to detention. In Bhagwan Das 
Lachmi Narain v. B. N: Railway (4) a Single 
Bench decision of the Allahabad High 
Court, the conflict between the Madras and 
Lahore authorities was noticed, but it was 
held on the basis of the meaning of the 
word ‘‘deterioration” as given in the 
Murray’s English Dictionary that it includes 
“impairment in value.” It was also re- 
marked that cases of late delivery of goods 
must be common and the authors of the 
Railways Act must have intended to pro- 
vide for the loss in the value of th8 goods 
due to late delivery. This Single Bench 
decision was followed by a Division Bench 
of the Allahabad High Court in G.I. P. Ry. 
Co. v. Jugal Kishore Mukat Lal (5), re- 
liance being chiefly placed on the dictionary 
meaning of the word “deterioration” and the 
provisions of s. 161, Contract Act, which 
I shall presently consider. 

In E. I. Ry. Co. v. Diana Mal Gulab 
Singh (6) which has been followed by the 
learned Subordinate Judge, it was pointed 
out that the deterioration of a thing whe- 
ther it be in quality or value implies 
in ordinary parlance a change for the 
worse in the thing itself. It was further 
remarked that if a thing is worth less 
than what it was before only because the 
market rate has gone down, it would be 
correct to say that it has ‘depreciated 
in value” but not that it has “deteriorated.” 
This view receives, in my opinion, strong 
support from the various relevant sections 
of the Indian Contract Act and the Indian 
Railways Act in which it occurs. Even 
if according tothe dictionary meaning the 
word ‘‘deterioration” may mean impairment 
in quality or value the question still re- 
mains whether the word as used in the 
risk note has any reference to “depreciation 
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in value” due to a fall in the market 
price. When a word has more than one 


meaning, the best criterion for determin- 
ing its precise meaning is to be found in 
the context in which it is used. 

Section 72, Railways Act, lays down that 
the responsibility of a Railway Administra- 
tion for the loess, destruction or deteriora- 
tion of animals or goods delivered to it 
for conveyance is the same as that ofa 
bailee under ss. 15], 152 and 161, Contract 
Act, but permits this responsibility to be 
limited by a special contract in a form ap- 
proved by the Governor-General. In the 
present instance- this responsibility was 
limited by the special contract in the 
shape of the Risk Note H. Itfollows from 
this that the meaning of the word ‘deterio- 
ration” in the risk note must be the same 
as that in s. 72, Railways Act, and in 
s58. 151, 152 and 16], Contract Act. If we 
trun tothe latter Act we find that s. 151 
lays down generally that a bailee 
is bound to take as much care of the 
goods bailed to him as a man of ordinary 
prudence would under similar circum- 
stances of his own goods and s. 152 says 
that he will not be responsible for the 
“loss, destruction or deterioration” of the 
goods if he has taken the amount of care 
describe in s. 151. Now it is obvious 
that a contract by bailment like any 
other contract must be subject to its 
own terms. But a bailee is incidentally 
charged with the custody of the goods 
bailed and these two sections appear to 
me to lay down merely the standard of care 
which a bailee is required to take asa 
custodian so long as the goods remain 
with him. He must see that the goods 


are not lost (e. g., by theft etc.) or destroy- 


ed, (e. g, by fire), or that they 
do not deteriorate (e. g. by rough 
handling, exposure, etc.). These words 


thus appear to have reference merely to 
the physical condition of the goods or 
something happening to the goods them- 
selves. 

I do not think these sections have any 
reference to the duties of a bailee arising 
out of the contract as such, For example, 
in the present instance, the goods having 
been consigned to the railway for con- 
veyance to Bombay the railway was, of co- 
urse, bound to doso, according to the terms of 
the contract. If there was any contract to 
convey the goods by a mail or express 
train or by a particular date, the railway 
would, of course, be bound to do so, If 
there was no specific contract in this 
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respect, the law would presume an implied 
understanding that the contract would be 
erformed within a reasonable time (cf. 
8. 46, Contract Act), and the question 
as to what is reasonable time will have 
to be determined in view of all the 
circumstances of the case. But Ido not 
think ss. 151,152 have any bearing on the 
question as to how the goods were to be 
conveyed or by what date they were to be 
delivered. This would appear to be still 
more clear from a consideration of the 
terms of s. 161, Contract Act, which runs 
as follows : 
“If, by the default of the bailee, the goods are 
not returned, delivered or tendered at the proper 
time, he is responsible to the bailor for any loss, des- 
truction or deterioration of the goods from that time, 
Conversely, if a bailoror consignee omits or refuses 
to take his goods at the proper time from a carrier 
(or, it would seem, anyother kind of bailee) who is 
ready and willing to deliver them, he may be liable 
to.: :compensate the bailee for any necessary 
expenses of and incidental to their safe custody.” 


The section deals with the responsibility 
of the bailee when the goods are not by 
a default of the bailee returned, delivered 
or tendered at the proper time and says 
that in such a case the bailee is responsible 
for any loss, destruction or deterioration of 
the goods from that time. The word “any” 
occurring in this section is very significant 
and shows that the general responsibility 
of the bailee as laid down in ss, 151,152 is 
enlarged if delivery is not made at the 
proper time. Under ss. 151,152 the bailes 
would be protected if he shows that he has 
taken as much care of the goods as a 
prudent man would take of his own. But 
these sections would apply only so long 
as there has been no delay in delivering, 
If there has been delay, then s. 161 would 
come into operation and the bailee would 
be liable for loss, destruction and deteriora- 
tion arising from any cause. In other 
words, the bailee will not be protected from 
any loss, destruction and deterioration of 
the goods even if he has taken the amount 
of care required by s. 151. The reason 
for this enlargement of liability is ap- 
parently the fact that the detention of the 
goods after the time at which the bailee 
was responsible for delivering them is in 
a sense wrongful. The Act therefore makes 
a distinction between the bailee’s respon- 
sibility before and after that time ; but it 
seems fairly clear that the words “Joss 
destruction and deterioration” as used in 
s. 161, must have the same meaning as 
in s. 152. There could be no question of 
“deterioration” of the goods due to fall in 
the market price under s, 152 as that section 


£0. 
appears to deal with cases where there 
has been no delay in delivering ands. 161 
also seems to lay down the responsibility 
of the bailee for “loss, destruction or 
deterioration” of the goods independently 
of the question of delay for which, of course, 
the bailee will be responsible according to 
the terms of his contract under the general 
law as pointed out above. 

The words “loss, destruction and 
deterioration’ occurring in 8.72, Railways 
Act, have reference to ss. 101,152 and 16], 
Contract Act,. and must therefore Have the 
same meaning asin those sections. These 
words occur in several sections of the 
Indian Railways Act following s. 72 and 
these sections also appear to me to support 
the interpretation of these words given 
above. For example, s. 76 lays down that 
in a suit against a Railway Administration 
for compensation for “loss, destruction‘and 
deterioration” of animals and goods deliver- 
éd to’ it for conveyance, it shall not be 
necessary for the plaintiff to prove how 
the loss, destruction : or deterioration was 
caused. This would be meaningless if 
the word “deterioration” were intended to 
cover “depreciation in value” due to fall 
inthe market price, for if the suit is for 
compensation for loss due to such deprecia- 
tion, the burden of proving the loss ought 
certainly to lie on the plaintiff. If, on the 
other hand, deterioration merely means a 
change in the physical condition of the 
goods as held in E. I. Ry. Co. v. Diana Mal 
Gulab Singh (6), it is easy to understand 
why the plaintiff is not required to 

how ‘deterioration’ occurred. 
the railway being in charge 
of the goods, the fact would be 
peculiarly within the knowledge of 
the railway, while the plaintiff will not be 
in a position to show how the deterioration 
took place. es 

The true meaning of any passage, it is 
said, isto be found not merely in the words 
of that passage, but in comparing It with 
other parts of the Jaw, ascertaining also 
what were the circumstances with refer- 
ence to which the words were used, and 
what was the object appearing from those 
circumstances which the legislature had 
in view. Every clause of a statute should 
be construed with reference to the context 
and the other clauses of the Act, S0 as, 50 
far as possible, to make a consistent enact- 
ment of the whole statute or series of 
statutes relating to the subject-matter, 
. (vide pp. 19 and 20 of Maxwell's Inter- 
l pretation of Statutes) Applying this test, 
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it seems to me that the word “deteriora- 
tion” as used in the Risk Note H could not 
be held to cover depreciation of value due 
to fallin the market price. 

The argument that the railway must 
have intended to protect, themselves by 
the risk note from claims based on late 
delivery does not seem to be helpful. The 
railway can only limit their liability for 
such deterioration as is referred to ins. 72, 
Railways Act, and for reasons given above, 
it seems to me that that word as used in 
the risk note cannot cover depreciation in 
value due to a fall in the market price. 
It is also noteworthy, thatin spite of the 
interpretation placed on this word in B.I. 
Ry., Co. v, Diana Mal Gulab Singh (6) in 
the year 1924, no steps have been taken 
to make the meaning cf the risk note 
clear by any amendment of the Act or the 
wording of the note. 

I accordingly ‘hold that the appellant 
in this case cannot claim any exemption 
from liability on the basis of the risk note. 
But the question still remains whether the 
plaintiff has proved that the Railway Ad- 
ministration was liable for damages either 
under the terms of their contract or under 
the general law. As to this point it is 
conceded that there was no conjract in 
this case to convey the goods by a parti 
cular train or within a particular period. 
The learned Counsel for the plaintiff tried 
to support the plaintiff’s claim on the basis 
of s. 151 of the Contract Act, which requires 
a bailee to take as much care of his goods 
as he would take of his own. But that 
section, as pointed out above, merely lays 
down the standard of care required from a 
bailee as a custodian of the goods bailed 


-to him and has nothing to do with his 


responsibility to deliver the goods at any 
particular, time. In the absence of any 
specific contract, all that the plaintiff could 
insist on in the present ease was that the 
goods should have been delivered within 
reasonable time. The goods were conveyed 
in this case over a distance of about 1500 
miles. The consignment consisted of 
apples. It was winter season and it is not 
alleged that there was any risk of déteriora- 
tion within 4 or 5 days or that the fruit 
was in fact damaged in any way. In 
these circumstances I see no good reason 
for holding that there was any unreason- 
able delay. Rule 19 of the Coaching 
Tariff clearly lays down that the railway 
does not guarantee despatch of articles or 
animals by any particular train or delivery 
within a definite period. This does not of 
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course mean that the railway would not be 
legally liable even if there was unreason- 
able delay. 

But the rule makes it, 1 think, sufficient- 
ly clear that in the absence of any special 
contract, the consignors cannot ordinarily 
hold the Railway Administration liable for 
failure to send the goods by any parti- 
cular train or by a particular date. The 
learned Counsel for the plaintiff urged 
that the practice of the railway at Rawal: 
pindi in those days was to send fruit 
parcels by the Frontier Mail or Bombay 
Express, and that if this had been done, 
the consignments would have reached 
Bombay in two days. He, therefore, con- 
.tended that any delay beyond this period 
should -be held to be unreasonable. I am 
unable to accept this contention. It appears 
from the evidence that a certain number 
of parcels used to be sent by the Frontier 
Mail or the Bombay Express, but presum- 
ably this was only a small’ proportion as 
separate parcel trains were also run. The 
learned Counsel for the plaintiff referred 
to r. 124-A of the Coaching Tariff and 
the telegram, Ex. P-10: but these only 
show that some parcels were allowed to 
be sent by the mail and express trains. 
This facé by itself cannot be held to be 
sufficient to impose any legal responsibility 
on the railway in this matter. The evi- 
dence on the record does not appear to 
me to be sufficient to justify a finding 
that the plaintiff was entitled to have his 
parcels sent by the mail or express trains, 
even in the absence of any specific con- 
tract to that effect. The evidence of the 
assistant luggage clerk at Grant Road 
(Bombay) shows that parcels belonging to 
several other consignors had been des- 
patched by parcel trains. Parcels sent 
by these trains used to reach Bombay in 
four or five days and on the evidence on 
the recordI am not prepared to hold that 
there has been any unreasonable delay, 
A number of authorities were cited before 
us but the only case in which the facts 
were somewhat similar so far as the ques- 
tion of delay is concerned, was that Te porl- 
ed in B. B. & C. I. Ry. v. Mahmadbhai 
Rahimbhai (16), in which the goods had 
been delayed for 14 hours owing to having 
been sent by a goods train instead of a 
passenger or parcel train. But that case 
is distinguishable as it appears that the 
plaintiff in that case had paid a special 
rate to ensure the fruit being sent by a 
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passenger or a parcel train. In the present 
instance the plaintiff had not only paid 
no such rate but had, in fact, sent the 
parcels at owner’s risk at reduced rates. 

In my opinion the plaintiff in this case 
has failed to make out any case for dama- 
ges. J accordingly agree with my learned 
brother in accepting this appeal and dis- 


missing the .plaintifi's suit with costs 
throughout. a 
D. Appeal allowed, 


— 
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RANGOON HIGH COURT 
Criminal Revision No. 178-B of 1935 
May 29, 1935 
MAOKNEY, J. 

J. OHAN TOON—Appiloant 
versus 
MA TI—Opprositg Party 

Criminal Procedure Code (Act V of 1898), s. 488 
-(4)—Indifference of husband—Wife living separate 
—Whether can be said to have been forced to live 
separately—Burmese Buddhist Law-—Property—Wife, 
whether co-sharer of husband—Limitations—Criminal 
trial—Revision—Trial Magistrate committing no error 
in estimating evidence —Interference by High Court— 
Propriety of, : 

The mere indifference of the husband is not a 
sufficient cause for the wife to refuse to live with 
him. Ifthe wife finds her husband cold and in- 
different, it may make her prefer to live separately 
from him ; but thatis a matter of preference or 
choice. If eachparty finds it impossible to live 
amicably and comfortably with the other and each 
party is content that they should live separately, the 
separate living is by mutual consent. Nihal Kaur 
v. Bhagwan Singh (1), explained, Ae 

According to Burmese Buddhist Law the wife is 
a co-sharer in the joint property, but this does not 
mean that the husband is bound to allow her to mis- 
manage the property. ; 

It is not proper for the High Court to alter 
the findings of the trial Magistrate when it cannot 
be shown that ke has made any grievous error in 
his stimition of the evidence. 


Cr. Rev. against the order of the District 
Magistrate, Pegu, dated January 28, 1935. 

Mr. O’DeGlanville, for the Applicant, 

Mr. E. Waung, for the Opposite Party, 

Judgment.—The respondent Ma Ti, 
Mre. J. Chan Toon, has obtained in the 
Court of the District Magistrate of Pegu 
in his Criminal Miscellaneous Trial No, 61 
of 1934 an order against the applicant, 
her husband Mr. J. Chan Toon, for the 
payment to her of Rs. s0 a month as her 
maintenance under the provisions of s. 483, 
Criminal Procedure Code. In respect of 
this order Mr, J. Chan Toon now applies 
to this Court in revision. 

On the facts of the case tha District 
Magistrate appears to have found entirely 
in favour of Mr. Ohan Toon, He held 
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that Ma Ti was nota reliable or truthful 
witness and that her allegations of ill- 
treatment were not substantiated. Never- 
theless the learned District Magistrate took 
the view that as it was impossible for Ma 

“Ti to return to her husband, the breach 
between the husband and wife being irre- 
mediable, she was entitled to live separate- 
ly and to get maintenance. The authority 
for this somewhat startling ‘proposition he 
found in Nihal Kaur v. Bhagwan Singh 
(1), of the Punjab Chief Court. The head- 
note reads : : 

“Where the breach between husband and wife is 
irremediable and it is quite impossible for the latter 
to return to the former after many years’ separa- 
tion without leading to fresh trouble and dispute, 


she is entitled to maintenance while living separate 
from him.” 


The head-note is misleading. From the 
report of the judgment it would appear 
that in 1903 the wife had obtained a 
maintenance order from a Magistrate 
against her husband. It was not till” 
several years later that she made an 
application to the Court for arrears of 
allowance for three years, Her husband 
paid Rs. 100 of the amount claimed into 
Court and thus practically admitted his 
liability. He then endeavoured to be re- 
lieved of further liability by alleging, 
among other reasons, that he was willing 
to maintain her suitably if she returned 
to his house. . It was in answer to this 
claim that the learned Chief Judge remark- 
ed that he was ‘satisfied after hearing 
what both sides had to say that it was 
quite impossible for the petitioner to 
return to her husband after the way in 
which he treated her for so many years ; 
that course could only lead to fresh serious 
trouble and that the breach between 
husband and wife was now irremediable 
but he was still bound to maintain her. 
Thus in this case the wife had already 
obtained an order many years ago and the 
question was whether the respondent was 
entitled to have the order set aside on his 
offering to take his wife back. Our present 
case is quite different. No order of main- 
tenance has been passed and the question 
which the Court had to decide was whe- 
ther Mu Ti left her husband for reasonable 
cause. 

Section 488, cl. (4), Criminal Procedure 
Code, provides that no wife shall be 
entitled to receive an allowance from her 
husband under this section if without any 
sufficient reason she refuses to live with 
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her husband or if they are living sepa: 
rately by mutual consent. The learned 
District Magistrate thought that the word- 
ing of this clause seems to pre-auppose 
that the husband wants to take his wife 
back and he did not think that in this case 
the condition was fulfilled. I do not think 
this is the correct reading of the clause. 
A husband might be prepared to put up 
with a wife who wae not very amiable to 
him without actually “wanting” to have 
her back. Moreover, it isto be considered 
in a case like the present whether the 
parties are not, in fact, living separatcly 
by mutual consent. 

The findings of fact by the District 
Magistrate have not been seriously attack- 
ed in this Court. The learned District- 
Magistrate has given most careful and con- 
sidered attention to the evidence put before 
him and it would not be proper for this 
Court to alter his findings whenit cannot 
be shown that he has made any grievous, 
error in his estimation of the evidence. I 
will, therefore, take the learned District 
Magistrate’s findings as established. 

It would seem that Ma Ti who is 19 years 
younger than Mr. Chan Toon, he being now 
44 and she 25, is not so well educated as 
Mr. Chan Toon and indeed is not really 
fitted to manage his house in a Way be- 
fitting his position as a Senior Officer in 
the Public Works Department. She is not. 
capable of managing the finances of such 
a house-hold. It was for this reason ap- 
parently that Mr. Chan Toon had to call 
his younger sister Ma Tha to live with 
them and keep house. Ma Ti appears to 
have resented this and indeed it must 
have made her position rather difficult, 
but I agree with the learned District 
Magistrate that this arrangement was un- 
avoidable. Ma Ti and Ma Tha never got 
on well together and often quarrelled. The 
marriage took place on October 9, 1930, 
and during the very first year of marriage 
life Ma Ti went away from home on two 
occasions and had to be brought back by 
her own relations. When a child was 
about to be. born to the marriage Mr. 
Chan Toor wanted Ma Ti to have the 
attention of a properly trained lady doctor 
in Rangoon. Ma Ti, however, resolutely 
declined to do without the customary Bur- 
mese methods employed on such occasions 
and she insisted on going back to her father 
at Pegu. Mr. Chan Toon was very natur- 
ally displeased with her. Nevertheless he 
gave her a sufficient sum of money for: 
her medical-expenses and also an allow- 
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ance of Rs. 50 a month whilst living with 
her father. The child was born on October 
10, 1931. Before the child was born -Mr.. 
Chan Toon was transferred to Myingyan 
as Executive Engineer It seems that the 
relations between the two were so strained 
that he did not go to see Ma Ti and did 
not inform her of his transfer until he 
was actually in transit. Ma Ti joined her 
husband at Myingyan in April 1932, bring-. 
ing her child and a retinue, She lived in 
the house for about three weeks and then went 
away never to return. She made several 
allegations against Mr. Ohan Toon that 
he had grossly ill-treated her during this 
period. The learned District Magistrate 
has refused to believe her statements, All 
that can be said is that. they did not get 
on well together and Mr. Chan Toon gave 
her only a small sum of money for her per- 
sonal expenses, She was not allowed to have 
any part in the management of the house. In 
the circumstances it cannot besaid that 
this was unreasonable bebaviour on his 
part. Itis true that according to Burmese 

, Buddhist Law the wife is co-sharer in the 
joint property but this does not mean that 
the husband is bound to allow her to mis- 
manage the property. 


On May 18, 1932, Ma Ti filed an applica- 
tion for a maintenance order in the Court of 
Myingyan. The case was transferred to Meik- 
tila. An attempt was made by the friends 
and Advocates employed by the parties to 
come to some arrangement. A good deal 
of evidence was taken on this point and 
the learned District Magistrate has gone 
into this evidence very thoroughly. He 
found a difficulty in deciding whether in 
fact any agreement was come to or not, 
Looking at the evidence I find it impossi- 
ble to hold that there was any definite 
agreement cometo although each party 
may have gone away witha vague idea 
that some kind ofan understanding had 
been come to. Mr. Chan Toon seems to 
-have thought that Ma Ti had decided to 
return. Ma Ti on the other hand seems 
-to have thought that Mr. Chan Toon agreed 
that she should live separately from him 
and receive Ks. 200 a month allowance. 
.The learned District Magistrate concluded 
that whether there was an agreement or 
-not at Meiktila it was of no import in the 
case. Ma Ti also appears to have filed 
some civil suit but this was dismissed. 
Mr. Chan Toon was transferred to Pegu 
-about this time and Ma Ti also went back 
to Pegu but theydid notsee one another 
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and resorted to correspondence. Ma Ti at 
first sent a letter saying: 

“I desire you to let me have my jewellery and 


Rs. 200 in accordance with your promise now that 
you have arrived at Pegu.” 


To this Mr. Chan Toon replied by means 
ofa letter from his Advocate pointing out 
that he had already given her Rs. 200 since 
the conclusion of the case at Meiktila; that 
he had now sent her a further sum . of 
Rs. 50 and that if she did not wish to go 
back to her husband or if she thought that 
there was something amiss, she should go 
and consult Mr. Chan Toon’s Advocate so 
that matters should be adjusted to her 
satisfaction, Further correspondence en- 


sued and finally Ma Ti filed this applica- 
tion for maintenance. 
The applicant’s learned Counsel has 


argued that Mr. Ohan Toon’s admitted 
conduct is sufficient to show that Ma Ti’s 
allegations of ill-treatment are well founded. 
Ido notagree. As 1 have already re- 
marked, ailthat has been established is 
that Mr. Chan Toon appears to have be- 
come indifferent to Ma Ti, but this mere 
indifference is not in my opinion a sufficient 
reason -for Ma Ti to refuse to live with 
him. In. fact to my mind itis clear that 


‘each party finds it impossible to live amic- 


ably and comfortably with the other and 
each party is content that they should live 
separately, in other words, they are living 
separately by mutual consent, Ma Ti went 
away while her husband was at Myingyan 
entirely of her own accord and without 
his preventing her from so doing. It has 
not been established that he made it im- 
possible forher tolive with him by overt 
unkindness. If the wife finds her husband 
cold and indifferent, it may make her 
prefer to live separately from him; 
but that is a matter of preference or 
choice. She cannot be said to have 
been forced to live separately from him. 
Her departure from Myingyan after so 
short a visit amounts definitely to a refusal 
to live with her husband even if the parties 
could not be said tobe living apart by 
mutual consent. 

In these circumstances the fact that Mr. 
Chan Toon made no serious attempt to 
call her back thereafter is quite immate- 
rial. 

I am of the opinion that the learned 
District Magistrate would himself haye 
cometo such a conclusion had he not been 
misled by the head-note of the case to 
whichI have already referred. I consider, 
therefore, that his order directing Mr, 





bi 
Chan Toon to pay a maintenance allowance 
to his wife Ma Ti was not justified and 
waserroreous and I, therefore, set it aside. 
One of the.grounds for revision relied on 
by the applicant was that there was no 
subsisting marriage between the petitioner 
and respondent owing. to the respondent's 
having left her husband in May 1932. It 
has not been necessary for me to consider 
-this question, 
D. Order set aside. 


NAGPUR JUDICIAL COMMISSIONER'S 
COURT - 


First Civil Appeal No. 48 of 1932 . 
October 16, 1934 f 
GRILLE, J. O. 
Musammat KASHI MALI AND OTHERS 
—DEFENDANTS— APPELLANTS 


d versus 

‘GOPALDAS MARWADI—PuaintirrF— 

| RESPONDENT 

Hindu Law—Adoption—Adoption by widow after 
“co-parcenary. has ceased to exist—Whether can divest 
heir of last surviving co-parcener—Partition—W hether 
creates title in person, without such document, in whom 
no interest existed, : 

When adoption is mada by the widow of a pre- 
deceased co-parcener after the death of the last 
surviving Co-parcener, no adoption, however well 
authorised, by the widow of such pre-deceaged co- 
Farcener can divest the heir ofthe last surviving 
Co-parcener who succeeded to the full owner of the 
property as his heir, Chandra v. Gojrabai (9), relied 
n. 
[Oase-law referred to.] 
_ A partition cannot create an interestin favour of 
a person in whom, without such document, no interest 
‘previonaly existed at all, 


F.C. A. against the decree passed by 


the Ist Additional Ist Sub-Judge, First: 


Class, Nagpur, in Civil Suit No.61 ‘of 1931 
Bs January 30, 1932. 

RN. Padhye, (with him Mr. G. 
‘Moharir), for the beet ter aes 
. Mr. W. R. Puranik; and M, Bo Kin- 
khede, R. B., for the Respondent. 

Judgment.—This appeal arises ont of a 
‘suit brought for the recovery of Rs. 5,920 by 
foreclosure arising out of a mortgage bond 
executed in the year 1800 by Musammat 
Kashi and her husband Paikya in favour 
of the plaintifiis alleged predecessor-in- 
title, namely, a shop known as Lakhmi- 
chand Nathusa which was owned by one 
hakhmichand. Two other defendants were 
also impleaded, Kisap, the son of Paikys 
‘and Musammmat Bhuli, the younger sister 
of Pa as or was alleged to be in 
joint possession of the mortga r 
with thè defendants, a 
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Ths defence of Kashi and her busi 
who are the present appellants 
threefold: first, that the mortgage 
question was fictitious, being devisec 
securing the property free from the el 
of the previous tenant of the fields r 
gaged; secondly, that the conditions ir 
mortgage deed were onerous and eh 
be relieved against, that the principal 


. been more than satisfied by the usu 


which the plaintiff had enjoyed fc 
period of 17.years and that he st 
account to the defendants for the pr 
or possession of the fields should 
ralurned; and lastly, that the plaintif 
no right to sue, not being the he 
legal representative of the original 1 
gageo. The defendant No. 38, Bhul 
addition to the defences raised by 
added ar 
dependent defence to the effect that 
had no right to mortgage the proj 
which wasa gift to them from the fath 
herself and Kashi and had been obte 
by undue influence at the time whe: 
was herself unmarried and her sister 
married. She claimed that she alone 
succeeded to the morigaged property 
that the mortgage was not bjnding 
her. She has preferred a separate ay 
against the decree which was passe 
the plaintiff's favour. 

The trial Court found that the 
of gift by Govinda to his married dau; 
and son-in-law was a genuine deed 
obtained without undue influence or coe 
and that the donees had  fulfilied 
condition attached to the deed of mari 
off the unmarried daughter of the « 
within a year. The mortgage deed 
was held tobe genuine and for due 


‘sideration and the claim for the an 


sought to be recovered by the pla 
was found to be correct. The fin 
whether the plaintiff was entitled to 
demands some exposition of the sta 
affairs in the plaintiff’s family. 
Lakhmichand, the original mortg 
died in 1945 leaving two song Nal 
and Faltusa who were joint in e 
There was a third son, but he had 
given in adoption. Nathusa was 
eldest and had a wife Parwatibai. Fm 
the younger, had a wife Ladhubai. Fa 
died in 1906 and Nathusa died in 
Neither of them left any children 
1913, it is alleged, the widows unde: 
express . authority of their respe 
husbands adopted sons, Parwatibaia 
ing Gopilal to ber husband Nathusi 
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Ladhubai adopting Gopaldas, the plaint- 
if, to her husband Fattusa. In 1915, by 
virtue of a document called a partition 
deed, the parties purported to divide all 
the property which had jointly been held 
by Nathusa and Fattusa, and in that 
division, the present mortgage fell to the 


share of Gopaldas. Both he and 
Gopilal were minors at the time 
and Gopaldas on attaining majority 


filed the presentsuit to enforce the terms 
of the mortgage. The alleged adoption of 
Gopaldas was attacked by the defendants 
who denied that there had been any 
adoption ceremony, and maintained that 
the widow had been given no permission 
by her husband to adopt, that there was 
no custom among the Maheshri Banias, 
to which class the plaintiff belonged, 
whereby a widow could adopt a son without 
the consent of her husband, that there 
was no custom whereby a widow in a joint 
family could adopt when that she was not 
the widow of the last male-holder. These 
customs have been alleged by the plaintiff. 
It was also claimed that the plaintiff was 
incapable of being adopted as 
he was the only son of his natural father. 
The Court found that there had been an 
adoptiow ceremony regularly carried out, 
that the plaintiff's mother Ladhubai had 
received permission from her deceased 
husband to adopt and that the custom 
whereby the widow of a deceased co- 
parcener could adopt despite the fact that 
she was not the widow of the last male- 
holder had been proved. As the adoption 
had taken place after the last member of 
the co-parcenary had died andthe prop- 
erty had descended by inheritance to 
his widow, it was, however, held that the 
adoption was invalid for the purpose of 
divesting Parwatibai of her estate and 
that the plaintiff could not bring the suit 
by virtue of his adoption. Nevertheless the 
plaintiff's claim was held to succeed on the 
strength of the document of 1915 executed 
between the minor boys by their mothers 
on their behalf. It was found that 
Parwatibai and her son voluntarily parted 
with half of the property in favour of 
Ladhubai and her son, that their intention 
to dispose of it was clear from the terms 
of the deed and that since Parwatibai bad 
not raised any objection to the transfer 
such transfer must, as laid down in 
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be held valid, The findings of the.Court 
were summed up in these words: 


“I accordingly find that the plaintiff is the 
adopted son of Fattusa and, though not the sole 
heir and the legal representative of the deceased 
mortgages, he is entitled to sue under the partition 
deed (Ex.p. 6-A), that the adoption is invalid for 
the purposes of divesting Musammat Parwatibai of 
her property, that Nathusa and Fattusa had not 
separated in estate (there was a pleading by the 
plaintiff that they had), that Fattusa had authorised 
his wife to adopt and that thera was no necessity 
of husband's consent for the adoption.” 


In the view that I take of the plaintifi’s 
right to bring the suit, it is unnecessary 
to make more than a passing reference to 
the first two of the three main contentions 
in the appeal, namely that the mortgage 
was bogus and that no consideration was 
received, that its terms were onerous and 
should be relieved against and that the 
usufruct of the fields should be calculated 
and deducted from the claim. I am 
satisfied that the decision of the lower 
Court on these points is correct and that 
the mortgage was a genuine one. The 
very fact that the conditions are claimed 
to be harsh and onerous isan argument 
in favour of the genuineness of the transac- 
ion, and in respect of the conditions 
themselves it must be remembered that 
the mortgage in suit was taken in the 
year 1900 which was a famine year when 
agricultural land was temporarily of 
little account; no doubt the conditions have 
proved very advantageous to the mortgage, 
but they are very ‘clear and cannot be 
challenged. On these points alone the 
appeal would have to be dismisssd, but 
I am of opinion that it must succsed on 
the ground that the plaintiff was not entitled 
to bring the suit at all. 


That thera was an adoption ceremony 
I consider amply proved from the evidences 
afforded in the VUourt balow. It is con- 
tended on behalf of the appallants that 
the lower Court in view of its decision 
that the adoption was invalid for the 
purpose of divesting Parwatibai of her 
estate should have stopped there and not 
proceeded to sustain the plaintif’s cause 
of action on the strength of an agreement, 
the very basis of which was the adoption 
which the Court had already held to be 
invalid. The respondent on the other 
hand challenges the Court's decision on 
the invalidity of the adoption and, by 
virtue of a recent ruling of their Lord- 
ships of the Privy Oouncil in Amarendra, 
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. Mansingh v. Sanatan Singh (2), maintains 
that the adoption was perfectly valid. 
Now itis clear that but for this ruling, 
‘which is subsequent to the decision of 
‘the trial Court, it would have been 
‘impossible for the respondent to challenge 
‘the correctness of the decision in view 
‘of the Full Bench ruling of this Court in 
-Uttamrao v. Daulat (3), where it was laid 
‘down that when-in a joint family which 
has ceased to exist the adopting widow 
succeeds direct to the last male-holder, 
her power of adoption remains intact, but 
that if she succeeds on the termination 
of an intermediate estate, her power of 
adoption comes to an end as soon as the 
estate vests in the immediate heir other 
than herself. In the case whichI am now 
considering there was an adoption by the 
widow of a deceased co-parcener made 
after the joint family had ceased to 
exist. The co-parcenary property had on 
the death of Fattusa passed entirely to 
Nathusa, the last surviving member of 
the joint’ family by survivorship. On 
his death the property was no longer co- 
parcenary property and Parwatibai had 
succeeded as heir. It has to be determined 
whether the decision in Amarendra 
Mansingh v. Sanatan Singh (2), operates 
in any way to make an adoption by the 
widow of a pre-deceased co-parcener in 
such circumstances valid, An adoption by 
the widow of a pre-deceased co-parcener 
is valid so long as any member of the 
co-parcenary is still alive and when there 
has been no separation in the family: 
Surendra Nandan alias Gyanendra Nandan 
Das v. Sailaja Kant Das Mahapatra (43, 
and the Privy Council decision in Bachoo 
v. Mankorebait (5). The fact that only one 
member of the joint family survives at 
the time of the adoption by the widow 
of.a deceased co-parcener is no bar to such 
adoption, The law is that the family 
continues joint despite the existence of 
one male member alone so long as one 
widow remains in it who has power to 
adopt. As this is the law, no proof of 
custom to this effect is necessary and 
the evidence tendered in proof of the 
custom which the plaintiff wished to set 

ra) 12 Pat. 642; 143 Ind Cas. 411; Ind. Rul. (1932) 
P Ġ168; A I R 1933 P O 155; 37 Oow N 938; 
(1933) MW N 164; 38 LW 1; 65 MLJ 203; 14 P 
L T399; (1933) A L J710; 67 0 L`J 593; 35 Bom. 
L R 859; 60I A 24? (P O). 

(3) 25 N L R 144; 116 Ind. Cas. 499: AIR 1929 
Nag 98 (F B). 

(4) 18 O 385. 

(5) 31 B 373; 9 Bom, L R646; 2M L T 295; 11 O 
WN 769, 6 CLJ 1; 17 ML J 343; 24 I A 107 (È O. 
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up amounts to no more than an exposi- 
tion of the law 2s laid down in Bachoo 
v. Mankorebai (5), and does not go to the ` 
length of stating that such an adoption 
was recognised by the community if made 
after the decease of the last member of 
the joint family. Of. the three witnesses 
examined on commission at Khamgaon, 
the first Ramgopal states: “There is no 
custom that only the widow whose husband 
dies last can only adopt." This statement 
‘goes no further than the decision in 
Bachoo v. Mankorebai (5), and the principle 
is in no way violated by the instance 
that he gives of his own son given in 
adoption to the widow ofa man who had 
predeceased his father and when the 
father's widow was still living. On the 
principle laid down in Ramkrishna Ve 
Shamrao (6), which was expressly approved 
by their Lordships of the Privy Council 
in Amarendra Mansingh v. Sanatan Singh 
(2), this adoption was perfectly valid and 
the elder widow would then have no right 
to adopt at all. 

Shree Ram, the second witness, states 
that he was adopted by the widow of a 
deceased co-parcener when a joint brother 
of the déceased was still alive. That is 
exactly the case decided in Baghoo v. 
Mankorebat (5). The third witness 
Premaukhdas states nothing more than 
that if there are two or more widows in 
a joint family, any one or all of them can 
adopt sons to their husbands, and the 
sons so adopted become owners of the 
shares of the husbands of ~their adoptive 
mothers. The words ‘in a joint family” 
are jmportant and indicate the opinion 
of the witness that a joint family must 
be in existence before such adoption can 
be made. Some more witnesses were 
examined in Court on this question and 
it is significant that these witnesses go 
much further thatthe weighty, eminent 
and respectable witnesses examined on 
commission. Hastimal (P. W. No. 9) says 
that he is the adopted son of Govardhandas 
who pre-deceased his joint brother Ram- 
narayan and that he was adopted by 
Govardhandas’s widow after the death of 
Ramnarayan, and that his adoption is 
recognised. In fact he sets up the exact 
case pleaded by the plaintiff. It is, how- 
ever, in my opinion, a matter of some 
suspicion that this witness who was 
called for the express purpose of proving 
that his adoption was recognition by the 
community should have neglected to bring 


(6) 26 B 526. 
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easily available documentary evidence of 
his recognition on the ground that he had 
not been summoned to bring it. Ram- 
chandra (P. W. No. 10) states that he is 
the adopted son of one Hemraj whohad 
a joint brother Mohanlal, that Hemraj 
and his wife both pre-deceased Mohanlal 
and that Mohanlal’s widow adopted the 
witness to Hemraj, and one Kundanlal to 
her husband. I am unacquainted with 
any principle of Hindu Law whereby a 
widow can adopt a son to a deceased 
brother-in-law and I cannot accept this 
testimony or that of Amolaksao P. W. No. 11 
to the effect that a brother of the deceased 
can adopt a son to the decease}, as 
evidence of a custom so utterly at variance 
with the fundamental principles of adop- 
tion. Both these witnesses go far beyond 
what the case ofthe plaintiff requires, and 
even were their statements to be accepted 
without question, they are quite insufficient 
to prove the antiquity, certainty, reason- 
ableness and continuity of a custom which 
have always been considered essential to 
establish its validity. I hold that there 
has been no custom established whereby 
a widow is entitled to adopt a son after 
the decease of the last member of the 
co-parceaary. 

The judgment of their Lordships of 
the Privy Coaxcil in Amarendra Mansingh 
v Sanatan Singh (2) decided that the 
criterion in the case of adoption by a 
widowed mother whose son had died 
childless and unmarried did not depend 
on whether the estate had vested in her 
or no, but was determined by the ques- 
tion whether the son had left any means 
for continuing the line of his father. In 
Ramkrishna v. Shamrao (6) the son had 
left 'a grandson and the grandmother's 
power of adoption had thereby come to an 
end. Similarly the power of adoption of 
the mother of a deceased son would come 
to anend if the son had left a widow who 
herself had power to adopt. It is only 
when the son has died and has left no 
means, either by a son or by a widow, of 
continuing the line that the mother’s right 
to adopt persists irrespective of the fact 
whether the son’s estate had vested in 
her by reason of his death or no. Inthe 
particular case which their Lordships of 
the Privy Council were considering, the 
estate consisted of an impartible zamindari 
of which by custom females were excluded 
from inheritance, and but for the existence 
of such os there would have been no 
this 


need for exposition of the law. I 
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am unable to see however, as the learned- 
Counsel for the respondent contends, that 
this devision involves a finding thata 
widow is entitled to adopt a sonin a 
joint family when that joint family has 
entirely ceased to exist, and the indica- 
tions in that judgment are to the con- 
trary. After pointing out that the 
existence of the son’s widow can stand in 
the way of the adoption by the mother 
and that there is no suggestion that the 
bar applies if the heir in whom the 
property vests were someone other than 
her, their Lordships state at p. 654%: 

“Moreover, in dealing with the successions ina 
joint family it is clear under the decisions of this 
Board that the vesting in another co-parcener does 
not putan end to the power of adoption; see Sri 
Raghunada v. Sri Brozo Kishoro (7), Bachoo v. 
Mankorebai (5), Yadao v. Namdeo (8). That this is 
go has not been questioned in the present case. 

This principle has not indeed been 
disputed; but their Lordships state that. 
the vesting in another co-parcener does 
not put anend to the power of adoption 
and do not lay down that this principle 
can be extended to a case where after 
such vesting the property has ceased to 
vest inany remaining co-parcener and the 
co-parcenary has ceasedto exist and the 
property has altered its nature and ceased 
to be co-parcenary property. The deci- 
sion in Chandra v. Gojarabai (9). where all 
the older authorities are brought under 
review, has laid down in clear terms that 
when adoption is made by the widow of 
a pre-deceased co-parcener after the death 
of the last surviving co-parcener, no 
adoption, however well authorised, by the 
widow of such pre-deceased co-parcener 
can divest the heir of the last surviving 
co-parcener who succeeded to the full owner 
of the property as his heir. That principle, 
as has been pointed out by Kinkhede, 
A.J.O0,in Uttamrao v. Duulat (3), has 
been accepted by all the other High Courts, 
particularly in Lachmi Kunwar v. Durga 
Kunwar (10) and in Adivi Suryaprakasa 
Raov. Nidamarty Gangaraju (11) where 
the remarks of Wallis, J., in discussing 
the previous cases are cited. Bad their 
Council any in- 
tention that their decision was to be in- 


Ooi 536; 17 NL R 145; 30M 
ut 53; w0 Wn 303, 42 ML J 219; 15 L W 563; 
90 AL J 481; %4 Bom. L R 609; AIR 192P O 
216; 48 1 ASIS (P ©). 
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terpreted as giving power to widows 
to revive a joint family which had 
passed out of existence, and to revive a 


co-parcenary interest in property which 
might have passed into remote hands by 
various successions, it appears to me that 
they would, when referring to the ques- 
tion of vesting of the property in another 
co-parcener, have made some reference to 
this case which has been universally ap- 
proved inIndia, and I donot think that 
the abrogation of this principle is to be 
deduced from the words at p. 657* : 

“It necessarily follows, their Lordships think, from 
this decision Pratapsingh Shivsingh v. Agarsinghjt 
Rajasangji (12) that the vesting of the property on 
the death of the last holder in someone other 
than the. adopting widow, be it either another 
co-parcerer of the joint family, or an outsider claiming 
by reverter, or, their Lordships would add, by 
inheritance, cannot be in itself the test of the con- 
tinuance or extinction of the power of adoption. 
If in Pratapsingh's case (12) the actual reverter of 
the property to the head of the family did not 
bring the power to an end, it would be impossi- 
“ble to hold inthe present case that the passing by 
inheritance to a distant relation could have that 
effect any more than the passing by survivorship 


would ina joint family,” 

It follows, therefore, that the decision 
of the lower Court in respect of the in- 
validity of thé plaintiff's adoption in res- 
pect of any joint property once in the 
possession of his adoptive father and uncle 
is correct, and there now remains for 
consideration whether he is, as the lower 
Court has held, entitled to sue on the 
strength of the partition deed executed 
during the minority of both himself and 
Gopilal. In my opinion the reliance 
placed by the lower Oourt on Brjraj 
Nopani v. Purna Sundary Dasee (1) is 
misplaced. In that case the High Court 
of'Oalcutta had disallowed a conveyance 
on tk ground that although the conveyor 
was in a position to convey to the op- 
posite party the property as executor of a 
will and did purport to convey it, he did 
not effectively do so. as the conveyance 
deed showed thathe intended to convey as 
a beneficial owner and not.as an executor. 


This decision was reversed by their Lord- 


ships of the Privy Council on the ground 


that the executor had authority to convey - 


and that he and the other vendors did 
purport to convey “all his estate, right, 
title, claim and demand whatsoever” in the 
. preperty sold, although there was an 
omission to state ‘expressly “that it was 

(12) 43.B 778; 50 Ind. Oas. 457; 36 ML 
J 511; 17 A L J 522; 21 Bom. L R496;1U P 
L R (P O) 39; (1919) M WN 313; 10 L W 339; 24 
OWN5,;27ML T 47; 461 A97(P O) 
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conveyed as .executor. That decision is 
not applicable to the facts of the present 
case, Parwatibai and her son were not 
divesting themselves of any part of their 
estate. They acted on the supposition that 
they held a jointinterest in the estate 
only and that they were relinquishing 
what in law they were bound to relinquish 
in the belief that Gopilal and Gopaldas 
were both membersofa co-parcenary and 
that a partition was inevitable. Both the 
ladies who have given evidence have stated 
that the agreement was entered into on 
the supposition that there was no in- 
tention to make a gift, and that had they 
been aware that the property vested 
entirely in Parwatibai and her son to 
whose adoption there can be no question, 
the deed would never have been executed, 
There can be no doubt that all the 
property which had passed by survivor- 
ship had become the property of Par- 
watibai until she adopted’ a son to her 
husband, and that she parted with the 
property under a mistaken idea as toher 
rights. Either she was deceived as to 
the claims of Ladhubai and the plaintiff, 
or else they were both under a common 
misapprehension regarding their respective 
rights. No dispute had heretofore arisen 
between them as they were under a 
misapprehension, but such misapprehen- 
sion cannot make the plaintiff a heir to 
Lakhmichand when the mortgage has 
been allotted to him under a mistaken 
misapprehension that it was an item of 
joint property liable to partition. I fail 
to see how the so-called partition can 
create an interest in favour of a person 
in whom without such a document no 
interest previously existed at all, 

The result is that the appeal suc- 
ceeds andthe plaintiffsclaim is dismissed 
as he had no right to bring the present 
suit. The plaintiff will pay the costs of 
the defendants in both Courts. 

D. Appeal allowed. 
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whether canbe proved in insolvency—Attachment by 
decree-holder before adjudication, effect of. 

Though the legal representatives of a person cannot 
be adjudicated in respectof a debt of the deceased, 
yet a creditor who has obtained a decree against 
the estate ofthe deceased person in the hands of his 
legal representatives can prove his debt under 8. 
31, sub-s. (2), of the Provincial Insolvency Act in 
the insolvency of the legal representatives, and an 
attachment by him of properties in the hands of the 
legal representatives effected between the right of the 
presentation ofthe insolvency petition and the ad- 
judication cannot confer on him any preferential 
claim as against the Official Receiver. Nagasubra- 
mania Mudaliar v. Krishnamachariar (1), distin- 
guished. 


C. R. P. under £s. 115 of Act V of 1908, 
107 of the Government of India Act, and 
ss. 28 and 52 of Act V of 1920, praying the 
High Court to revise the order of the Court 
of the District Munsif of Tinnevelly, dated 
November 25, 1932, and made in F. A. 
No. 1123 of 193? (in O. S. No. 35 of 1930, 
District Munsif Court, Tuticorin). | 

Messrs. R. Krishnaswami and N. S. 
Sundaram, for the Petitioner. 

Judgment.—The matter which arises in 
this civil revision petition is not an easy 
one by reason of the fact that there are no 
cases upon this point which is quite a 
novel one so faras I am able to see; and 
giving the very best consideration I can in 
the absgnce of any argument on behalf of 
the respondents who are not represented 
here, I have come to the conclusion that the 
petition must succeed. Putting the position 
as shortly as possible, it is as follows: The 
first respondent was a creditor of one 
Krishna Pillai who was a co-parcener in the 
same degree as all the other respondents 
who are insolvents. He died sometime in 
1925, and after his death there was a 
family arrangement which is set out in a 
settlement deed Ex. A and a Bank share 
of Krishna Pillai was allotted to defendants 
Nos.4 to 7. The learned District Munsif 
Bais: 

“There can be no doubt, therefore, that the share 
which is now attached belonged to the estate of the 
deceased Krishna Pillai, By no stretch of imagina- 


tion can it to be contended that it is the property of 
defendants Nos. 4 to 7.” 


Ido not understand what the learned 
District Munsif means there because, by 
reason of the family arrangement evidenced 
by the settlement deed Ex. A, that share 
of the deceased Krishna Pillai became the 
property of defendants Nos. 4 to 7; and 
that it was so is clear from the fact at any 
rate the first respondent subsequently filed 
a suit to recover a certain sum of money 
due from defendants Nos. 1, 2, 3, 4 and 8 
and from the estate of deceased Krishna 
Pillai and he gave up the personal remedy 
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against the defendants and obtained a decree 
for the amount claimed out of the properties 
belonging to the estate of deceased Krishna 
Pillai in the hands of defendents Nos. 4 to 
11, with interest and costs. That clearly 
recognises that the deceased Krishna 
Plllai’s share had come into the hands of 
the defendants and was their property. A 
creditor's petition in insolvency was pre- 
sented against the insolvent respondents 
and they were adjudicated insolvents on 
February 20, 1932. In between the date of 
the presentation of the insolvency peti- 
tion and the adjudication, the first respon- 
dent, the credilor of Krishna Pillai, obtain- 
ed decree to which reference has already 
been made and attached the share in ques- 
tion. The Official Receiver, onthe adjudi- 
cation of the respondents (Nos. 2 to 5) as 
insolvents, claimed that the first respondent 
was not entitled to attach that share 
because, by reason of their insolvency, all 
the property belonging to the insolvents 
vested in him under the provisions of s, 28 
of the Provincial Insolvency Act and that, 
as the decree had been obtained by the 
first respondent after the date of the peti- 
tion to adjudicate had been presented, the 
first respondent's proceedings by way of 
attachment and by way of previously 
obtaining the decree were not binding 
upon him. That position of course is quite 
correct by reason of the relation back under 
s.28 of the Act. The point to be considered 
here is whether under s. 3t the first res- 
pondent’s debt was one which was provable 
in insolvency under the Act. Sub-s. (1) 
of that section can be put on one side and 
sub-s. (2) reads as follows: 

“Save as provided by sub-s. (1) all debts and 
liabilities, present or future, certain or contingent, 
to which the debtor is subject when heis adjudged an 
insolvent, or to which he may become subject before 
his discharge by reason of any obligation incurred 


before the date of such adjudication, shall be deemed 
to be debts provable under this Act.” 


Certainly the property of the insolvents 
is subject to the debt incurred by Krishna 
Pillai but the learned District Munsif holds 
that, by reason of the decision in Naga- 
subramania Mudaliar v. Krishnamachariar 
(1), which decides that until there is a 
personal decree under s. 52, Civil Proce- 
dure Code, a decree against a personas the 
legal representative of another (such as in 
that case a decree against a son for the 
debt of deceased father to the extent of his 
assets in his hands) does not make him 
liable to adjudication under the Provincial 


(1) 50 M 981; 104 Ind. Ons €42; 53 M L J 403; 26 
L W 400; A I R 1927 Mad, 922, 
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Insolvency Act, the first respondent cannot 
prove his debts in the insolvency proceed- 
ings because there is no personal decree 
against defendants Nos. 4 to 7. I -quite 
agree that respondents Nos. 2 to 5, certainly 
could not have been adjudicated insolvents 
by reason of the debt of Krishna Pillai; but 
that does not seem to me to be the test 
to be applied here. They were adjudicated 
insolvents and upon their adjudication the 
whole of the property which belonged to 
them has vested in the Official Receiver 
and is liable to be distributed amongst all 
the creditors in the insolvency. It is per- 
fectly clear that this property after the 
family arrangement became the property 
of respondents Nos. 2to 5, and was, there- 
fore, divisible in the insolvency amongst the 
creditors and I am at present unable to 
see why the first respondent cannot, there- 
fore, be regarded as a creditor in the 
insolvency and why he cannot be permitted 
to come in and prove his debt as, although 
it is true it is Krishna Pillai’s debt, never- 
theless the estate which is now become the 
property of the insolvents is liable for that 
debt. It seems tome that the insolvents 
are, within the words of s. 34 (2), liable by 
reason also of the decree to discharge that 
debt out of the property which has come to 
them. They cannot discharge that debt 
out of that property because they have 
become insolvents and the property has 
vested in the Official Receiver. | certainly 
think,--although this case is not free from 
difficulty, that the District Munsif has not 
` taken the correct view of the matter and I 
think that s. 34 (2)-is sufficiently widely 
worded as to permit the first respondent to 
prove this debt in insolvency. If that is 
so, his attachment of the property being 
after the date of the presentation of the 
petition to adjudicate the respondents 
(Nos. 2 to 5) insolvents cannot prevail 
against the Official Receiver’s claim. The 
Oivil Revision Petition must, therefore, 
be allowed, the order of the lower Court 
set aside and the lower Court directed to 
proceed in the light of these observations. 
The civil revision petition is allowed with 
costs throughout. 
A. Petition allowed. 
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_ , BOMBAY HIGH COURT 
Criminal Revision Application No. 106 of 
193 


June 28, 1935 
-BROOMFIELD AND Maoxuin, JJ. 
L. M. MARINO —Accouszp — APPLIOANT 
VETSUS 
EMPEROR - Opposite Party 

Aden Civil and Criminal Justice Regulation (VI 
of 1933), s. 35 (3)~Sessions Judge converting 
acquitial into conviction in revision at instance of 
party who could have appealed—Legality of —Powers 
under s. 35 (3) abused—Power of High Court to 
interfere under general powers of superintendence. 

Tt is extremely doubtful whether the Sessions 
Judge can be said to have the power under e. 35 (3), 
Aden Uiviland Oriminal Justice Regulation, to con- 
veri an acquittal into a conviction and that too, at 
the instance of the party who could have appealed, 
But assuming that the language of the section is 
wide enough to confer the power, the power is abused 
on the Sessions Judge converting in revision an 
acquittal into a conviction, When he does s0, the 
High Oourt can interfere under its general powers of 
superintendence. Shiva Nathaji v. Joma Kashinath 
(1), referred to, 


Cr. R. App. against a conviction by the 
Sessions Judge, Aden. 

Messrs. S. D. Vimadalal and S. G. Patwar- 
dhan, for the Applicant, 

Mr. P. B. Shingne, for the Crown. 
_ Judgment.-—This application raises an 
important point as to the jurisdiction and 
powers of the Sessions Judge of Adem under 
the Aden Qivil and Criminal Justice Re- 
gulation VI of 1933. The facts may be very 
briefly stated. There was a collision bet- 
ween two motor cars at the cross-roads near 
the National Bank of India at Orater in 
Aden in consequence of which a passenger 
in one of the cars was fatally injured. The 
drivers of the two cars were prosecuted for an 
offence under s. 304-A, Indian Penal Code, 
and the First Class Magistrate at Aden 
convicted the driver of one car and fined 
him Rs. 500. He acquitted the other, who 
was accused No, 2 and who is the applicant 
before us. There were two revision ap- 
plications to the Sessions Judge of Aden, 
one by the convicted accused and one by 
the Public Prosecutor inthe case of the 
other accused who was acquitted. The Ses- 
sions Judge confirmed the conviction of 
accused No. |, He set aside the acquittal 
of accused No. 2 and sentenced him to a 
fine of Rs. 100 with imprisonment in de- 
fault, 


The learned Counsel on behalf of the 
applicant has contended, firstly, that the 
Sessions Judge had no jurisdiction to deal 
with the case in revision, the only pro- 
cedure being for Government to appeal to 
the High Court of Bombay as provided in 


at 
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s. 38 (2) of the Regulation; secondly, that 
in any case the Judge had no power to 
convert an acquittal into a conviction in 
revision, a thing which even the High 
Court of Bombay cannot do: vide s. 439, 
Criminal Procedure Code. The question 
for consideration depends on the construc- 
tion of the provisions of the Regulation. 
The material sections for our purpose are the 
following: ss. 26, 45, 36, 38 and 49. 

- “26, Save as provided in this Regulation, the 
Sessions Judge shall exercise all the powers ex» 
ercisable by a Oourt of Session under the Code of 
Criminal Procedure, 1298, and he may also, when 
it seems proper to him so to do, exercise all powers 
conferred on a District Magistrate by the said Code 

. except in cases triable by himself as a Court of 

Session. ; 

35. (1) An appeal shall lie to the Court of 
Session from the judgment or order of the District 
Magistrate or of any Magistrate of the First Olass 
in any case in which an appeal is allowed from 
such judgment or order of such Magistrate under 
the Code of Criminal Procedure, 1898, provided that 
no appeal shall lie in cases in which a sentence 
is awarded of imprisonment for a term not exceed- 
ing two months with or without fine, or of fine not 
exceeding five hundred rupees. (2) An appeal shall 
lie to the Court of Session from the judgment or 
order of any Magistrate of the second or third class 
in any case in which an appeal is allowed from 
such judgment or order of such Magistrate under 
the Code of Oriminal Procedure, 1898. (3) The 
Sessions Judge may call for any proceedings of any 
Magistrategat any stage or within thirty days of 
their termination and may pass such orders thereon 
as he thinks fit. , - 

36. An appeal shall lie to the High Court of 
Judicature at Bombay from the judgment or order 
of the Sessions Judge or of an Additional Sessions 
Judge in any case in which an appeal is allowed 
by the Code of Oriminal Procedure, 1898, from 
such judgment or order of a Sessions Judge in the 
Presidency of Bombay; Provided that there shall 
bə no appeal by a convicted person against a 
sentence of imprisonment not exceeding six months 
or of fine not exceeding five hundred rupees. 

3}. (1) No appeal shall lie from any judgment 
or order of a Oriminal Court except as provided 
in this Regulation. (2) The Chief Commissioner 
may direct an appeal to be preseuted to the High 
Court of Judicature at Bombay from an order of 
acquittal passed by any Court in Aden. 

4y, Except as otherwise provided in this Regula- 
tion, proceedings in all criminal cases of every 
description brought in the Courts of Aden shall 
be regulated by the Oode of Oriminal Procedure, 
1898." 

The most important for this case is the 
third clause of s. 35, the only provision 
dealing directly with revision, which em- 
powers the Sessions Judge to call for any 
proceedings of any Magistrate at any 
stage and to pass such orders thereon as 
he thinks fit. Prima facie this appears to 
give an unfettered discretion, Of course 
the powers cannot be supposed to be un- 
limited or purely arbitrary. It would bea 
judicial discretion to be exercised judicially. 
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Obviously, too; the orders to be passed must 
be legal orders. The Sessions Judge could 
not impose a sentence contrary to the Penal 
Code, or make any other order contrary to 
the law. The question is whether, apart 
from such fundamental limitation, it can 
be said that the Sessions Judge’s powers 
are limited or defined. Section 26 of the 
Regulation, which defines the ordinary 
powers of the Sessions Judge, does not 
realy assist us because it is subject tu 
s. 35. 

The same applies to s. 49 which saves 
the provisions of the Code except as other- 
wise provided in the Regulation. Section 35 
itself does not suggest that ‘the Sessions 
Judge's powers of revision are those of a 
Sessions Judge under the Code: rather 
the contrary. The language used clearly 
indicates that he has more extensive powers 
and learned Counsel for the applicant has 
conceded that. It has been argued with 
some plausibility thatthe enacting authority 
could not have intended that the Sessions 
Judge should have wider powers in revi- 
sion than those enjoyed by the High Court 
of Bombay under the Code. But it is 
clear, I think, that his powers are not 
actually defined by reference to the powers 
of any other tribunal or by reference to 
any specific provision of the Code. It would 
be quite simple to say that the Sessions 
Judge should exercise the revisional powers 
of a High Court, but this is not done. 
Section 49 cannot be said to save the opera- 
tion of s. 439 of the Code in the sense that 
it would make that section applicable per 
se to the Sessions Judge of Aden. It may 
be mentioned that s. 35 (3) of the Regula- 
tion closely follows the language of the Aden 
Civil and Criminal Justice Act, II of 1864, 
s. 19. Under that Act these revisional 
powers were vested in the Resident who 
was himself the only appellate authority. 
There was no appeal from his decision in 
any criminal case, but he could, under 
s. 30 of the Act, refer a point of law for 
the opinion of the High Court. The 
powers of the Resident are now transferred 
to the Sessions Judge and provision is 
made for appeals to the High Oourt from 
his decision in s. 36 of the Regulation. 
The old Act also contained no provision for 
appeals from acquittals such as is now 
contained in s. 38 (2). This new provision 
is strongly relied on by the learned Oounsel 
for the applicant who argues with much 
foree that the procedure followed by the 
Sessions Judge in this case would in effect 
oust the jurisdiction of the High Court 
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and deprive the person who has been 
acquitted of a valuable right. 

I can -find nothing which amounts to 
a statutory definition of the Sessions Judge's 
powers in revision. Nevertheless, a further 
limitation, beyond that already pointed out 
as obvious, seems to me to arise from the 
fact that the powers in question are at 
any rate revisional powers. There is a 
well recognised distinction between the 
ordinary powers of Courts and the er- 
traordinary and discretionary powers of 
superintendence or revision. These latter 
powers have never been considered part of 
the everyday machinery of the administra- 
tion of justice. They are invoked as a rule 
only when the ordinary procedure supplies 
no proper remedy or to correct some mani- 
fest illegality or injustice. The classic au- 
thority as to the principles underlying the 
exercise of the Court’s extraordinary juris- 
diction is Shiva Nathaji v. Joma Kashinath 
(1). One of the principles laid down in that 
case is that where an appeal is provided, 
the Court will not interfere by any perem- 
ptory order with the ordinary course of 
adjudication, save in cases wherein a defeat 
of the law and a grave wrong are manifest, 
and are irremediable by the regular pro- 
cedure. Itis true that the Court was deal- 
ing there with the extraordinary jurisdiction 
in civil matters, but the reasoning underly- 
ing the judgment is not based on anything 
peculiar to civil procedure and similar 
principles have often been held to apply in 
criminal matters also. I may refer to 
Emperor v. Rameshwar Harnath (2), and the 
cases cited there; also to Hrishikesh Mandal 
v. Abadhaut Mandal (3), and In the matter 
of Sheikh Amin-ud-din (4). So that the 
rule expressly enacted ins. 439 (5) of the 
Code, with which the provisions of s. 115, 
Civil Procedure Code, may be compared, 
might not unreasonably be regarded asa 
fundamental rule governing the exercise of 
revisional powers which the enacting au- 
thority cannot have intended to override. It 
should be noted in this connection that no 
appeal is provided from any order of the 
Sessions Judge in revision. Appeals lie to 
the High Court under s. 36 only in cases in 
which appeals are allowed by the Code and 
the Code dces not allow appeals.from orders 
in revision, Ifthe Sessions Judge can set 

(1) 7B 341. 

(2) 93 B 564; 119 Ind. Cas. 643; A I R1929 Bom, 
306; (1929) Or. Oas. 135; 40 Or. L J 1062; 31 Bom. L 
R 529: Ind. Rul, (1929) Bom. 515. 

(38) 44 0703; 38 Ind, Cas. 421; AIR 1917 Oal. 159; 
18 Or. LJ 309; 21 O W N 250. 

(4) 24 A 346; A W N 1902, 89, 


L. M. MARINO 2, 


EMPEROR (BOM.) 15910 


aside an acquittal and impose a fine of Rs. 100 
in revision, he could as well impose a sen- 
tence of two years’ imprisonment, without 
any right of appeal. It is very difficult in. 
deed to suppose that this could have been 
intended. The Regulation itself does not 
even appear to contemplate revision by the 
High Court. Our power of interference is 
based on the Letters Patent and on s. 107, 
Government of India Act, and it may con- 
geivably be taken away. 

At present, however, it is competent to 
this Court to interfere under its general 
powers of superintendence: Emperor v. . 
Balkrishna Phansalkar (5). That being 80, 
it is not really necessary for the purposes 
of this case to determine whether technical- 
ly the Sessions Judge possesses the powers 
which he has assumed or not. For the 
reasons which I have given, and especially 
in view of the new provision in the Regula- 
tion for appeals from acquittals, I consider 
it extremely doubtful whether the Sessions 
Judge can be said to have the power under 
s. 39 (3) to convert an acquittal into a con- 
viction as he has done, and that too at the 
instance of the party who could have ap- 
pealed. But assuming that the language of 
the section is wide enough to confer the 
power, there can be no doubt,*in our 
opinion, that the power has heen abused in 
this instance. The learned Judge has not 
exercised his discretion judicially or in ac- 
cordance with the recognised principles 
governing revisional jurisdiction. It has 
not been suggested that there was any 
illegality or material irregularity in the 
Magistrate's procedure. The Sessions Judge 
in effect dealt with the case as if it were an 
appeal onthe merits. The reasons which 
he gives for interference, viz. the not 
infrequent occurrence of fatal accidents and 
the desirability of a stricter enforcement 
of what he takes to be the law, might be 
good grounds for an appeal by Government 
against the acquittal but are quite in- 
sufficient grounds for the extraordinary 
procedure adopted by the Sessions Judge. 
We think, therefore, that the order in 
question cannot be allowed to stand. We 
make the Rule absolute, set aside the order 
convicting the applicant L. M. Marino, and 
direct that the fine, if paid, be refunded, 

N. Rule made absolute. 


(5) 34 Bom. L R 1523; 141 Ind. Oas. 720; AI R 
1933 Bom. 1; (1933) Or. Cas. 1; 34 Or. LJ 199; 57 B 
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MADRAS HIGH COURT 
Appeal Against Order No, 201 of 1931 
April 2, 1935 
PANDRANG Row, J, 
DARBHA VENKATA SOMAYAJULU 
— DEFENDANT—ÅAPPELLÄNT 
versus 
POTULA SATHIRAJU~ DEORER-HOLDER 
— RESPONDENT 

Mortgage—Suit by mortgagee—Lease by mortgagor after 
suit but before decree — Execution sale—Purchaser, 
whether entitled to crops as against lessee—Applica- 
tion for appointment of Receiver — Maintainabili- 
ty. 

A mortgagor granted a lease of the mortgaged pro- 
perty after a suit had been brought to enforce the 
Mortgage but before the decree. The mortgages 
applied for appointment ofa Receiver and the Court 
made an order directing the lessee to deposit a sum of 
money in Court every year as annual rent, The 
properties were sold in execution and purchased by 
the mortgagee who again applied for appointment of 
a Receiver claiming that the crops belonged to him 
after the sale: 

Held, that the lease was not affected by the rule 
of lis pendens and mortgagee purchaser acquired 
only the.rights of his mortgagor and could therefore 
only claim his share repreeented by therent and not 
the entire crops, and the appointment of a Receiver 
would not therefore be justified, especially in view of 
the previous order on the lessee for depositing the 
rent. Penumeta Subbaraju v, Veegesena Seetharama- 
raju (1), referred to. Ramasami Atiyangar v. Govinda 
Tyer (2), distinguished. 

A. against an order of the Court of the 
Subordinate Judge of Cocanada, dated 


November 29, 1930, and made in E, A.. 


No.2176 of 1929 in O. S. No. 57 of 1928. 
: Mr. V, Satyanarayana, for the Appel- 
ant. ' 

Mr. P. Somasundaram, for the Respond- 
ent, 

Judgment.—This isan appeal from the 
order of the principal Subordinate Judge 
of Cocanada dated November 29, 1930, 
appointing a Receiver for harvesting and 
selling certain crop existing on the lands 
which were sold in execution of a mortgage 
decree, The applicaticn was made by the 
decree-holder- purchaser and it was opposed 
only by the 21st defendant who claimed to 
be in possession of the properties under a 
lease granted to him by the mortgagors. 
The lease had been granted some time after 
thesuit was filed but before the decree had 
been passed in the suit, and there was a 
previous application by the plaintiff-mort- 
gagee for the appointment of a Receiver. 
On that application the crder passed by 
the Court was that the 2lst defendant 
should deposit into Court as annual rent 
Rs. 800 every yearin respect of the lands 
in his possession, and the rent for the year 
1929 was actually deposited into Court. 
‘The sale was held come time in October 
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1930 and the execution petition was ad- 
journed to November 18, 1930, for confirma- 
tion of the sale. The presant application 
for appointment of the Receiver was made 
after the saleand before the date fixed for 
confirmation. The main ground on which 
the appointment of a Receiver was asked 
for is stated in para. 6 of the affidavit of 
the purchaser. The purchaser claimed the 
crops as his and alleged that if the crops 
were appropriated by others, he would not 
beable torecover their value and that till 
the sale was confirmed, he was not in a 
Position to apply for delivery of the crops 
to himself. He appears algo to have con- 
tended thatthe lease in favour of the 21st 
defendant was a collusive one and was not 
acted upon, but this contention wag really 
not open to him in view of the order on the 
previous application for the appointment of 
a Receiver to which he did not take any 
objection by way of review or appeal. That 
order recognised the right of the 2\st 
defendant as a lessee and directed him to 
deposit Rs. 800 a year and the rent for one 


- year was actually deposited to the credit of 


the plaintiff in the suit. It is not now 
open to the plaintiff after getting the 
benefit of this order to question it or to 
question the basis on which that order 
rested, namely, that the 21st defendant 
was a lessee, and as such, liable to pay rent. 
‘The application was opposed on the ground 
that it was not maintainable especially in 
view of the order on the previous application 
for the appointment of a Receiver which was 
in force, and also on the ground that till 
the sale was confirmed, the 2ist defendant's 
lease would not be determined. He also al- 
leged that it would be a great hardship 
if the crops which had been brought into 
existence ab great expense by him and his 
sub-tenants were to be taken away and 
enjoyed by the purchaser. The learned 
Subordinate Judge appears to have based 
his order appointing a Receiver on the 
ground that the 2ist defendant's rights as 
a lessee came to an end when the sale 
was actually confirmed, and though this 
confirmation of sale was subsequent to the 
filing of the application, the order appoint- 
ing a Receiver was made only after the 
sale was confirmed. It appears to have 
been contended before him on the strength 
of the ruling in Penumta Subbaraju v, 
Veggesena Seetharamaraju (1), that the 
lease in favour of the 21st defendant was 
not affected by the doctrine of Lis pendens 


(1) 39 M283; 28 Ind, Oas, 232; (1915) M W N 174; 
WML T57, 
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as such a lease was an ordinary incident 
_of the beneficial enjoyment of a mort- 
gagor allowed to remain in possession. 
The learned Subordinate Judge, however, 


preferred to follow Ramasami Aiyangar v. 


Govinda Iyer (2%, but failed to notice that 
what was laid down therein did not apply 
to the facts of the case before him, be- 
cause in the present case the lease came 


into existence before the decree whereas in. 


‘Ramasami Aiyangar v. Govinda Iyer (2), 
the lease came into existence subsequent 
to the decree. The learned Subordinate 
Judge gave no other reason for not follow- 
ing the ruling in Penumeta Subbaraju v. 
Veegesena Seetharamaraju (1). The main 
contention urged in this appeal by the 
2lst defendant is that the lower Court 
should not have appointed a Receiver in 
the face of its own order on the previous 
application for the appointment of a Receiver 
according to which the 2lst defendant 
was ordered to deposit into Court Ks. 800 
every year asrent. It is also contended 
that even apart from this previous order 
the appointment of Receiver was not just 
or convenient in the circumstances of the 
case. As regards the first point, it 
appears to me that though the Court was 
not absoutely precluded from appointing 
a Receiver by reason of its previous order, 
nevertheless the appointment should not 
have been made unless it was required 
imperatively in the interests of justice, 
because it had been considered by the 
Court at an earlier stage that the deposit 
of Rs. 800 as annual rent was a sufficient 
safeguard or protection for the interests 
of the plaintiff in the suit, and no further 
protection was necessary unless a danger 
which was not expected or an injury which 
was not apprehended when the previous 
application was made had come into exis- 
tence subsequently. It does not appear, 
however, that there was any new danger, 
or injury threatened to the plaintiff pur- 
chaser’s interest. What he purchased at 
the auction was only the right, title and 
interest of the mortgagors whether in the 
land or in the crops, and there could be 
no real injury done to the purchaser if 
the tenant in possession enjoys the crop 
which had come into existence as a result 
of his labour. On the other hand it would 
be a very grave injustice to a person who 
has laboured to deprive him of the fruit 
of his labours and give it away to another 
person who is not entitled to it. The 
. (2)31 M L J839; 88 Ind. Oas. 1; 20M L T 513; 5 
LW 44 
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plaintiff purchaser had only the right of 
the mortgagors and he could not claim 
therefore the crop itself but only his 
share of the crop as represented by the 
rent. The appointment of a Receiver 
could be justified only if the plaintiff 
purchaser was entitled to the entire crop. 
The money spent by the tenant in bringing 
the crop into existence is lost to the 
tenant and what is lost by the tenant is 
a gain to the purchaser. This again is. 
not a lawful gain to which the purchaser 
is entitled and an appintment of a Receiver 
which gives this unjust gain to one 
of the parties cannot certainly be regard- 
ed as either just or convenient in the sense 
in which these words are used in the Code. 
It goes without saying that ‘just or con- 
venient’ does not mean just or convenient 
to one party or the other but just or 
convenient according to judicial notions of 
what is right and just. I do not think 
it isin consonance with any notions of 
justice that a man should be allowed to. 
profit by the labours of another. 

As regards the second. contention, it is 
covered practically by whatI have said 
already. Even apart from the previous 
order, I do not think the circumstanges jus- 
tified or made it just and convenient to 
appoint a Receiver, the result of which 
would be to give the purchaser a benefit. 
to which he is not in law entitled. Even 
assuming that the plaintiff purchaser could 
be given all the reliefs that he would 
have been entitled to. after confirmation of 
the sale even in an application made 
prior to the confirmation of the sale, I am 
of opinion that he would not have been 
entitled to get the actual crop on the 
land which was raised by a tenant and 
to which crop-the morigagor himself would 
not have been entitled. In this case in 
particular, in view ofthe previous order, 
it must be assumed that the lease has. 
been for the purpose of this case treated 
as a lease binding on the parties tillthe 
disposal of the suit, and according to it 
the 2lat defendant is entitled to remain 
in possession so long as he deposits Ra, 800 
as annual rent. This order was a just 
order and there was no necessity in my 
opinion to vary it to the detriment ofthe 
person in possession in the way it has been 
done by the appointment of a Receiver in 
November 1930. The view of the learned 
Subordinate Judge that after the con- 
firmation of the sale all rights accrued 
subsequent tothe mortgage must be con- 
sidered to have come to an end, includ;, 
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ing even rights under a lease of an ordi- 
_pary character which is an ordinary in- 
cident of enjoyment by a mortgagor who 
is allowed to remain in possession, cannot 
be supported in view of the ruling in 
Penumeta Subbaraju v. Veegesena Seethar- 
amaraju (1). Ifthe lease in favour of the 
21st defendant is taken as being one which 
isnot affected by the doctrine of lis pendens, 
it is obvious that the purchaser would not 
be entitled to ignore the lease and claim 
the crops on the lands. It 
unnecessary to pursue this aspect of the 
case further, for I am satisfied that the 
lower Court has misdirected itself in more 
than one respect in appointing a Receiver 
orrather in coming to the conclusion that 
it was just and convenient to appoint a 
Receiver. The order was unnecessary and 
undesirable and, what is more, it was 
contrary to ordinary notions of justice. 
The appeal must, therefore, succeed. The 
order of the Subordinate Judge appealed 
from is set aside. The fee of the Receiver 
must be paid by the plaintiff purchaser 
at whose instance he was appointed and 
the costs of the appellant in this appeal 
and in the Court below must also be 
paid by the plaintiff purchaser. The money 
deposited into Court by the Receiver as 
value of the crops must be paid to the ap- 
pellant less Rs. 800 which may be taken 
out of Court by the plaintifi-purchaser. 
Ifthe amount so deposited is less, the 
difference may be realised by the plaintiff 
purchaser from the appeilant or set off 
against the amounts due by him under 
this order. 
A. Appeal allowed. 
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RANGOON HIGH COURT 
Criminal Revision No. 868-B of 1934 
January 17, 1935 
DUNKLEY, J. 
MAUNG BO NI—Appuioant 
VETSUS 
-, EMPEROR— RESPONDENT. 

Penal Code (Act XLV of 1860), s. 182— Complaint 
under— Essentials of —Statement by witness to Police 
under 3. 161, Criminal Procedure Code (Act V of 
1898), whether “information given to public ser- 
vant.” - 

The allegations in complaint under s. 182, Penal 
Code, should contain the ingredients of an offence, 
for it is essential, in order to secure a conviction 
under this section, that the information given by 
the accused must have been known or believed to be 
false by him at the time when he gave it. 

A statement made bya witness to the Police under 
the provisions of s. 161, Oriminal Provedure ode, 
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is not“ an information given to a public servant ” 
within the meaning ofs. 182, Pena] Oode. Sultan 
v. Major C. De M. Wellborne (1), followed. 


Cr. R. from an order of the Sessions 
Judge, Pyinmana, dated December 20, 
19 


Order.—The applicant, Maung Bo Ni, 
is being prosecuted before the 2nd Ad- 
ditional Magistrate of Yamethin, in his 
Criminal Regular Trial No. 107 of 1934, 
for an offence under s. 182, Penal Code, 
and these proceedings in revision are the 
result of a reference made by the learned 
Sessions’ Judge of Pyinmana, recommend- 
ing that the proceedings against the 
applicant in that trial should be quashed. 
As his authority for making this recom- 
mendation,, the learned Sessions Judge 
cites the case of Sultan v. Major C. De M. 
Wellborne (1). It appears that Maung 
Bo Ni was a witness for the prosecution 
in Sessions Trial No. 13 of 1934 of the 
Court of Session, Pyinmana, in which certain 
persons were charged with the offence of 
murder, one of whom has been convicted 
and has already undergone the extreme pe- 
nalty, The allegation made in the com- 
plaint under s. 182, Penal Code, which 
was made by a Police Officer under the 
direction of the District Magistrate of 
Yamethin, is that the statement made 
by Maung Bo Ni, the Police Officer, who 
was investigating the case of murder 
differed from the statement made on 
oath by him in the Committing Court and 
subsequently in the Sessions Court. Now, 
it is quite clear that the allegations in 
this complaint do not contain the in- 
gredients of an offence under s. 1s2, 
Penal Code, for it is essential, in order 
to secure a conviction under this section 
that the information given by the accused 
must have been known or believed to be 
false by him at the time when he gave 
it; and the complaint does not even allege 
that the statement made by the applicant 
to the Investigating Officer in the course 
of the investigation was false. Moreover 
it has been held by Mg. Ba, J., in the 
case cited that a statement made by a 
witness to the Police under the provisions 
ofs. 161, Criminal Procedure Code, (which 
is the provision of law under which the 
applicant made his statement of which 
complaint is now made) is not “an informa- 
tion given to a public servant” within the 
meaning of s. 182, Penal Code. It is 
clear thatthe proceedings before in the 
Second Additiona} Magistrate, Yame- 


(1) AL R 1925 Rang. 364; 90 Ind. Cas. 316: 26 Or. 
L J 1532; 3 R577; 4 Bur. L J 261. 
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thin in his Criminal Regular Trial No. 
107 of 1934 are misconceived, and they 
are, therefore, quashed. 

D. Order accordingly. 





NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT 
Second Civil Appeal No. 575 of 1930 
October 27, 1932 
MACNAIR, A.J. C. 
TUKARAMAPPA AND oTHERS—DEFENDANTS 
— APPELLANTS . 
versus 
LAXMANAPPA—P .aIntTIFrF—RESPONDENT 


Instalment bond—The whole amount becoming 
exigible —Acceptance of overdue amounis of instal- 
ments—When amounts to waiver—Limitation—Suit 
for whole amount barred by time—Suit for instal- 
ment due after default—Maintainability -Appeal 
—Lower Courts finding based upon agreement not 
pleaded and unsupported by evidence, whether can te 
accepted. 

It is a fundamental proposition of law that pay- 
ment and acceptance of overdue instalments cannot 
by themselves ‘prove waiver, [stoppel and waiver 
in such a matter are questions of conduct, and must 
necessarily be determined on the particular circum- 
stances of each case. Ballabhdasv. Dalip Singh (1), 
followed. . 

Where the suit for the whole amount has become 
barred by time, no suit for instalments which, under 
tbe primary terms of the bond, would have fallen 


due after the default, lies. Vishwanath v. Sadasheo 
(2), followed. 

The finding of the lower Court based upon an 
agreement, not pleaded and unsupported by evi- 


dence, cannot be accepted. 

S. C. A. against the decree of the District 
Judge, Nagpur, in Civil Appeal No. 23 of 
1929, dated July 11, 1930, arising out of 
Civil Suit No. 49 of 1928 in the Court of the 
First Sub-Judge, Second Class, Nagpur, 
dated December 22, 1928. : 

Mr. M. B. Kinkhede, R. B., for the Appel- 
lant. 

Judgment.—The  plaintiff-respondent 
sued for recovery of two instalments due on 
a bond. The bond was executed for 
Rs. 3,500 including sawai and the sum 
was re-payable in seven yearly instalments 
of Rs. 500 each: the whole amount became 
payable on default of single instalment. 
The first two instalments were not paid in 
time. The plaintiff sent a notice demand- 
ing payment of the full amount. He was 
induced to waive the defaults and accept 
payment of the two instalments overdue. 
The third, fourth and fifth instal- 
ments due in 1923, 1924 and 1925 were 
not paid in time, but before the end of 
1925 three payments of Rs. 500 each had 
been made. The instaiments due in 1926 
and 1927 have not been paid and are the 
subject of the suit. The defence which I 
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have to consider is that the claim is barred. 
The Court of first appeal has held that ‘in 
1922 when the defaults which had occurred 
were waived, there was an agreement that 
sue instalments would be received when 
paid. 

In appeal it is urged that such an agree- 
ment was not pleaded by the plaintiff and 
is not based on any evidence. 1 find no 
evidence on which such a finding could 


,be based. The plaintiff in the witness-box 


stated that the defendant Tukaram pro- 
mised to pay future instalments regularly, 
There was then no reason for any agree- 
ment to condone defaults in the payment 
of future instalments and the plaintiff 
does not state that there was any such 
agreement, JI add that such an agreement 
is improbable: the past delay of the defen- 
dants furnished no reason for giving up 
rights which might accrue if delay occurred. 

I have, however, to consider whether the 
plaintiff's acceptance of an amount repre- 
senting overdue instalments would prevent 
a claim forthe whole amount based on an 
assertion that there had been no waiver of 
the default in paying of these instalments 
at the proper time. In Ballabhdas v. 
Dalipsingh (1), the amounts equal to over- 
due instalments with interest for the inter- 


‘vening days were accepted a few days after 


the proper date: it was held that the conduct 
of the creditor precluded him from asserting 
that the payment was not a regular satis- 
faction of the obligation, The Judges, 
however, state: 

“We concur in the view of the Bombay High Court 
that it is a fundamental proposition of law that pay- 
ment and acceptance of overdue instalments cannot 
by themselves prove waiver, Estoppel and waiver in 
such a matter are questions of conduct, and must 
necessarily be determined on the particular circum- 
stances of each case.” 

In the present case the third instalment 
of Rs. 500, fell due on February 5, 1923, 
and it was not till February 2, 1924, that 
a payment of Rs, 500, was made. This 
payment was not, in the plaintiff's books, 
appropriated towards any particular instal- 
ment. : The next two instalments fell due 
on March 5, 1924 and February 23, 1925; 
the payments of Rs. 500, each were made in 
the year 1925. These payments again were 
not appropriated to any particular instal- 
ments. The payment and acceptance of 
sums equivalent to overdue instalments are 
not sufficient to prove waiver. It seems 
clear that the creditor could ‘have sued ‘for 
the whole sum after the acceptance of such 
payments, as such acceptance furnished no 
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indication that he had waived his right; he 


was bound to accept payments. If on one’ 


occasion he had waived his right on receiv- 
ing a promise of future punctuality, it gave 
rise to no inference that he would waive his 
tight when delay occurred in payment of 
other instalments. He was then entitled 
to claim the whole amount at any time after 
February 5, 1923. As the suit for the whole 
amount has become barred by time, he 
cannot sue for instalments which, under the 
Primary terms of the bond, would have 
. fallen due after the default: Viswanath 
v. Sadashiva (2). 
The suit then is barred by time. As the 


defendants have succeeded on the plea of: 


limitation, costs in the original Court will 
be borne as incurred. Cests in the lower 
Appellate Court and in this Oourt will be 
borne by the plaintiff-respondent. 

D. Order accordingly, 
| (2) 28 NLR 44; 135 Ind. Cas. 414; AI R1932 
Nag. 1; Ind. Rul. (1933) Nag. 14; 1t N LJ 141 (F. B.). 





PESHAWAR JUDICIAL COMMIS- 
__ _SIONER’S COURT 
Criminal Revision Petition No. 209 of 1935 
eo July 5, 1935 
Mir Anman, A.J. C. 
TOR GUL—PETITIONER 
VETSUS 
EMPEROR—Oprpostta Party 

Criminal Procedure Code (Act V of 1898), s. 110— 
Rumours, whether canbe taken into consideration— 
Criminal trial—Acquittal—Effect of—Evidence — 
Suspicion of Sub-Inspector, whether legal evidence— 
Respectable persons on side of accused—Whether 
should be bound over on evidence of bad repute. 

There is no legal justification for taking rumours 
into consideration against persons charged under 
s 110, Criminal Procedure Code. 

It is not correct to take into account the fact that 
an accused person has been tried for an offence when 
he has been acquitted of the charge. The acquittal 
clears the conduct of the person and he cannot 
be judicially considered guilty. 

The mere suspicion of the Sub-Inspector is no 
legal evidence, No weight should be attached to 
the view of the Sub-Inspector that the accused are 
murderers and bad characters when that view is not 
based on solid facts, 

An accused persen should not be bound over on 
evidence of bad repute where there are respectable 
persons on his side to clear him of the charge. 

Or. R. P. from an order of the Magistrate, 
First Class, Mardan, dated February 27, 
1935. 

Mr. Abdul Qaiyum, for the Petitioner. 

Mr. Raja Singh, for the Crown. 

Order.—Gujar Mohamad, Qadar Gul, 
Tor Gul (15) and-Nur Rahman, sons of 
Itbar Khan, belong to villagé Kunj Banda 
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which is situate within the limits of 
Mardan Sub-Division. Taey were sent up 
by the Police under 8. 110, Criminal Pro- 
cedure Code, and were served with a notice 
by the Magistrate, First Class, Mardan, 
to show cause why they should not be 
bound over for being hazardous to the 
community. The amount- of security de- 
manded was Rs. 50,000 with ten sureties. 
The Sub-Inspector and five witnesses ap- 
peared against the accused and they pro- 
duced 11 witnesses in their defence. There 
Was a‘ separate proceeding against each 
accused but one judgment covered all 
the four cases. The learned Magistrate, 
made the notices absolute except that in the 
case of Tor Gul he reduced the security 
to Rs. 25,000 with two sureties on the 
ground of age. An appeal was preferred 
to the Additional District Magistrate, 
Mardan, who exercises the power of a Dis- 
trict Magistrate for the purpose. He ac- 
cepted the appeals to this extent that he 
reduced the amount of the security to 
Rs. 2,000 in each case with four sureties. 
The learned Appellate Judge admitted 
that the evidence was balanced on both 
sides. To quote his words: 

“I also agree that the defence evidence produced is 
as strong as that of the civilian Prosecution witnesses;” 
but he proceeded to observe 


“But I cannot agree that the Police evidence 
should be ignored. ‘The Sub-Inspector may be rew to 
the thana but the facts on which his evidence is 
based are founded on the records of judicial pro- 
ceedings which are admissible in evidence, lt is 
proved, therefore, that many murders had been com- 
mitted and that the accused were tried for those 
murders. The fact that they were acquitted in the 
Oourt of Session does not necessarily mean that 
they did not commit the murders; it merely means 
that there was no sufficient judicial proof to convict 
them and 8. 110 is expressly devised for such cases," 


The accused have come up on revision 
to this Court and this judgment will cover 
all four petitions. A careful analysis of 
the evidence shows that the proof on the 
basis of which the accused have been cons 
victed consists of the following different 
items (1) The fact that they were tried 
for murder cases but were acquitted. 2) 
That it was known that they killed two 
Gujars in the tribal territory and that they 
also murdered their own father. (3) That 
in the opinion of the Sub-Inspector they 
were dangerous persons. (4) ‘That three 
at least of the witnesses for the Prosecu- 
tion who had no apparent reason for 
perjuring themselves, that is to say, Gul 
Zaman, Babrai and Subedar Ajuo Khan 
were of opinion that they were hazardous 
to the locality. These Witnesses, I may 


a 

83. 
note, belong to different villages and do 
not come from the village of the accused. 

On the defence side nine of the 11 witnesess 
are persons who have no connection with the 
accused and they give them a good charac- 
ter. They have deposed that the reputa- 
tion of béing dangerous characters has been 
given to the accused by their enemies. 
One of these (Abul Ghafur) is a lambardar 
of the village of the accused. 
He says that the accused pay Rs. 300 
land revenue and that they are ab- 
solutely innocent of the charge laid 
at their door. The accused have in addi- 

_tion produced before me certificates signed 

by the Inspector-General 
officers which show that they have been 
rendering services to the Government in 
the Red Shirt movement and in rounding 
up outlaws. 

I have, therefore, to decide whether the 

_ evidence produced by the prosecution is 
enough to justify the order under s. 110, 
Oriminal Procedure Code. I will take the 
four heads under which it falls and discuss 
each head separately. 

Point No. 1.—In my opinion, it is not 
correct to take into account the fact that an 
accused person has been tried for an offence 
when he has been acquitted of the charge. 
The acquittal clears the conduct of the 
person and I do not agree with the learn- 
ed Appellate Judge that after ithas hap- 
. pened the accused can be judicially con- 

sidered guilty. The trial of the accused 

for various offences is, therefore, of no avail 
in the matter. 

Point No. 2.—There is noevidence worth 
the name to connect the accused with the 
murder oftheir own father. It is referred 
to by witnesses who obviously depend on 
rumour. Similarly we do not know even 
the names of the Gujars whom the accused 
are supposed to have killed in tribal ter- 
ritory whatito say of other details. It is a 
question whether thepeople of the villages 
in British territory would know of what 
has happened in the tribal territory. I 
consider the evidence with regard to these 
three murders as mere rumour and there 
is no legal justification for taking rumours 
into consideration against persons charged 
under s. 110, Criminal Procedure Code. I 
may note that the accused were not even 

- questioned about these murders. 

Point No, 3.—There is no sanction in law 
for basing an order under s. 110, Criminal 
Procedure Code, on the opinion of the Sub- 
Inspector. The Sub-Inspector may depose 
to facts which are relevant and thereby 
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prove that a particular individual has done 
acts whichshow that heis a dangerous cha- 
racter. It is the unanimous opinion of the 
High Courts in India that the mere sus- 
picion of the Sub-Inspector is no legal 
evidence. I am not prepared, therefore, 
to attach any weight to the view of the 
Sub-Inspector that the accused are mur- 
derers and bad characters when that view 
is not based on solid facts. 

. Point No. 4. Undoubtedly three witnesses 
do say something against the accused which 
may be allowed under the head “bad 
repute” and used against them. The other 
two witnesses are obviously biassed and | 
do not deserve discussion. But as against 
the statements of these three persons, the - 
accused have their own lambardar to exone- 
rate them and eight other persons of differ- 
ent villages to state that they have got a 
good character. Documentary evidence 
also exists to show their loyalty to the 
Orown and their anxiety to act as good 
citizens by -helping the administration. It 
is an established principle of law that an 


< accused person should not be bound over 


on evidence of bad repute where there are 
respectable persons on his side to clear 
him of the charge. The evidence on the 
side of the defence is overwhelming and 
to my mind the statements of the three 
persons with regard to the bad repute of 
the accused are not enough to justify the 
order passed by the Courts below. 

As a result, I accept the petitions and 
set aside the orders passed by the two 
Courts below, and cancel the bond which 
one of the accused (Gujar) has executed. 
I am told that the other accused are in, 
jail for failure to provide the necessary 


security. They should be released forth- 
with, m 
D. Petitions accepted. 





GALCUTTA HIGH COURT 

Civil Appeal No. 54 of 1930 
July 20, 1934 

MITTER AND PATTERSON, JJ, 

Kumar RAJ KRISHNA PROSAD 
LAL SINGH DEO-— PLAINTIFE— 
APPELLANT 
versus 
BARABONI COAL CONCERN, LTD, 
AND OTBERS~-DEFENDANTS— 
RESPONDENTS 

Land tenure—Lakheraj lands — Right of Govern 
mentto assessto Government revenue — Limitation— 
Bengal Revenue-Free Lands (Non-Badshahi Grants) 
Regulation (XIX of 1798), s, 4—Jnvalid lakhe- 
raj grant—Effect of—Lakherajdar holding under, 





1935 


invalid grant — Government not resuming grant—- 
Property within limits of zemindar’s rights—Mineral 
rights, if belong to lakherajdar—Bengal Decennial 
Settlement Regulation (VIII of 1793), s. 36—Effect 
of—Assessment, how to be fixed—Landlord and 
tenant— Rent-free grants — Mineral rights, if 
pass to grantee — Eviction — Plea of eviction 
by title paramount —. Conditions necessary -— Rent 
issued 4 out of land—Covenant concerning rent of 
demised premises — Whether runs with the land— 
Whether can be enforced against transferee of lease— 
Evidence Act (I of 1872), s. 116—Estoppel under— 
Nature of —Suit for rent alleging relation of landlord 
and tenant—Platntiff, if should set out his own title~ 
Lease— Lessee, when can dispute lessor's title—Deed 
— Consideration — Oral evidence to show that real 
consideration is settlement of doubtful rights—Ad- 
missibility — Evidence — Thak mops — Evidentiary 
value—Burden of proof—Party claiming land as 
appertaining to permanently settled estate—Nature of 
proof required—Proof of assessment to revenue— 
Necessity of —Permanent settlement. 

The right of the Government to assess laxheraj lands 
to revenue becomes barred by the lapse of sixty 
years. [p. 103, col 2.} 

The effect of Bengal Regulation XIX of 1793 in 
respect of invalid laxheraj grants is not to dispossess 
the lakherajdars but to make the lands subject to the 
payment of revenue. [ibid ] 

The title to the under-ground rights is in the 
lakherajdar who holds under an invalid grant which 
hasnot been resumed by the Government although 
the property is situate within the geographical limits 
of the estate of the zemindar. [p. 110, col. 2] 

By virtue of s. 36, Bengal Regulation VIII of 1793, 
the assessment is to be fixed exclusive and indepen- 
dent ofall existing lakheraj lands, that is lands 
exempt fr8m the public revenue. Such lands are 
therefore in effect withdrawn from the settlement 
and the zamindar, though these lands might be 
locally situate within the district, could claim no 
title therein by virtue of the settlement, Ranjit Singh 
v. Kali Dasi Debi (6), referred to, Tp. 105, col. 1,] 

In the case of rent-free grants, mineral rights will 
not pass to the grantee in the absence of express 
reservation. Raghunath Roy v. Durga Prasad (12), 
referred to, [p 110, col. 1.] 

In order that the plea of eviction by title para- 
mount might constitute a good defence three con- 
ditions must be fulfilled. (1) The eviction must have 
been from something actually forming part of the 
premises demised, (2) the party evicting must havea 
good title, (3) and the party must have quitted against 
his will. Forcible expulsion is, however, not neces- 
sary for it is sufficient if the tenant gives up posses- 
sion and the person claiming by title paramount, i. e, 
bya title superior to those both of the lessor and 
lessee against tenant who is enabled to make a 
defence, Neale v, Mackenzie (21), referred to. [p. 
113, col. 2; p. 114, col, 1.] 

Rent issued out of land and an y covenant concern- 
ing rent of the demised premises is a covenant which 
touches the land or runs with the land, Ifthe 
covenant to pay rent) whether there is title in the 
lessor or not, is binding on the original lessee the 
covenant being one which runs with the land, it can 
similarly be enforced against the transferee of the 
lease. [p. 116, col 2; p. 117, col, 1] 

Section 116, Evidence Act, deals with instances of 
estoppel by agreement based on permissive enjoyment, 
The estoppel of a tenant is. founded upon a contract 
between him and his landlord, In suit for rent as in 
a suit for ejectment against a tenant where the 
relationship of landlord and tenant. is alleged to 
exist, it is not necessary that the plaintiff should 


RUMAR RAJ KRISHNA PROSAD V. HARABONI ODAL OONGERN, Lip, (GALI) 


99 


set out his own title, and this is on the principle that 
the tenant is estopped from denying that his land- 
lord who put him in possession of the land then had 
title so todo or that his landlord from whom he 
accepted a leasa then had title to grant the lease or 
that the landlord to whom he paid rent then had 
title to receive the rents. In re Stringer's Estate v, 
Jones Ford (17) and Bilas v Des Raj (18), referred 
to.[p. 111, cols, 1 & 2.] i : 

A lessee cannot dispute his lessor's title without 
first surrendering possession as s.116, Evidence Act, 
precludes him from doing so, [p. 113, col. 1.] 

Consideration for a kabuliyat need not appear on 
its face, Oral evidence to show that the real con- 
sideration is a settlement of doubtful rights is ad~ 
missible. [p. 115, col. 2.] f 

Thak maps have been held to be good evidence of 
the state of things at the date of the Permanent Settle- 
ment in the absence of evidence to the contrary. 
Jagadindra Roy v. Secretary of State (7), relied 
on. [p. 105, col. 2.] f DH 

When certain land is claimed as appertaining to 
the permanently settled estate, the person who claims 
in such a way is bound to prove that the land was 
included in the mal assets of the estate atthe time 
ofthe Permanent Settlement. The burden which lies 
on the zemindar is not discharged by merely showing 
that the mouza is within the ambit of geographical 
limits of his estate; he must go further and show that 
this mouza was assessed to revenue. Harihar Mukho- 
padhya v. Madhab Chand Baboo (1) and Jagdeo 
Narain Singh v. Baldeo Singh (2), referred to. [p. 
101, col, 2.) : Ap 

C. A. against the original decree of the 
Additional Sub-Judge, Asansole, dated De- 
cember 23, 1929. | 

Messrs. S. N. Banerjee, Sarat Chandra 
Bose and Karunamoy Ghose, for the Ap- 
pellant. 

Messrs. P. R. Das, 9. C. Roy, Provash 
Chandra Chatterjee, Jitendra Nath Roy, 
Probhas Chandra Bose and Krishna 
Chaitanya Ghose, for the Respondents, 

Mitter, J.—This is an appeal by the 
plaintiff from the decree of the Additional 
Subordinate Judge of Asansole, dated De- 
cember 23, 1929, dismissing his suit for 
recovery of arrears of royalty and for a 
declaration that the royalty payable to the 
plaintiff is the first charge on the colliery 
described in the schedule to the plaint 
including machinery, boiler, implements 
and office rooms, 


The case stated in the plaint is that 
Mouza Manohar Bahal appertains to the 
permanently settled estate, Chakla Pan- 
chakote belonging to the Raja of Panchete 
who is a pro forma defendant to the suit; 
that while possessing the undergrounds af 
the said mouza the Raja settled the said 
underground rights with Radha Ballav 
Mukherjee on January 25, 1912, and 
registered pottahs and kabuliyats were 
exchanged between the parties, that ac- 
cording 10 the terms of the kabuliydt, Radha 
Ballav was to pay annually‘a minimum 
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royalty of- Rs. 38,2C0 and royalty at 
varying rates for different kinds of coal 
and that the royalty and minimum royalty 
were to be the first charge on the mouza 
and the colliery in suit; that Radha Rallav 
gold his interest in Mouza Manohar Bahal 
to Baraboni Coal Co. (defendant No. 1) by 
a deed of sale dated February 14, 1914, 
that the Baraboni Coal Co. after getting 
their name registered in the Sherista of 
the Raja of Panchete executed an agree- 
ment on November 1, 1918, that Gour 
Gunanand Thakur and others who will be 
described as Thakurs throughout who are 
the surface holders of the said 
mouza had never any title or possessicn 
in the underground rights of the said 
mouza, that at the time of the agreement 
of November 1, 1918, the defendants gave 
out that the Thakurs had underground 
sights and the royalty was reduced from 
. 8 annas 10 2 annas per ton of steam coal 
to 2 annas per ton and certain other stipula- 
tions were made; that by a registered 
deed dated September 29, 1926, the Raja 
of Panchete (pro forma defendant No. 3) 
made a gift to the plaintiff of the 
Manohar Bahal Colliery and other pro- 
perty for the khorposh of the plaintiff 
including the arrears of royalty due 
up to the date of the kobala; that 
in pursuance of the pottah and kabuliyat 
dated January 25, 1912, and of the agree- 
ment dated November 1, 1918, defendant 
No. 1 company paid to the plaintiff the 
Raja up to December 1926 minimum 
royalty and royalty (a very large sum of 
money io the tune of about Rs. 90,000) 
that ithe Manohar Bahal Colliery was 
sold by auction for arrears of road cess 
due to Government and was purchased by 
defendant No. 2, that demands were made 
for the arrears of royalty due to the plain- 
tiff since 16th Poush 1333 B. S., but 
there was no response. Hence the present 
Bult. 

The suit was contesled by defendants 
Nos. 1 and 2 who filed separate written 
defences. Defendant No. 1 contended (1) 
that Mouza Manohar Bahal though situate 
within Pargana Panchakote does not ap- 
pertain to plaintiff's father’s zamindary, 
but is a separate Touz held directly under 
Government; (2) that the title of the 
plaintifi's father was chalienged in two suits 
and a decree was passed on July 12, 1927, 
declaring that plaintiff's father (D-3) never 
had nor has any title to the property. 
They denied the allegation that the under- 
‘ground rights were ever in khas possession 
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of the plaintiff's father and alleged 
that the lease to Radha Ballav was a 
faudulent one. The defendant company 
asserted that Mouza Manohar Bahal has 
been at all material times and is the 
lakheraj debuttar property of the Sri 
Gopinath Jeu Thakur and was in the 
possession of the shebaits of the said 
Thakur who owned both the surface and 
underground rights of the said mouza. 
‘They allege that on 10th Jaistha 1308 one 
Coverji Bhoja obtained a grant of _ the 
underground rights in respect of 8 annas 
share of the mouza from the shebaits 
Gourgunand Thakur and others who after 
taking possession subsequently transferred 
his interest to Messrs. Laek Banerjee 
and Co., that Laek Banerjee was adjudicat- 
ed insolvents in respect and at a sale held 
by the Official Assignee, the defendant 
company purchased the undergrounds rights 
of the whole mouza in 1917 and entered 
into possession of the. said underground 
property. : 

In paras. Nos. 4,5 and 6 of the written 
statement of defendant No. l company, 
they allege that Radha Ballav was induced 
to accept the lease in 1912 on false re- 
presentation by the Raja that he had title 
to the underground rights, that Wefendant 
company was induced to take the assign- 
ment on February 14, 1914, under mis- 
take and in ignorance of actual facts 
and although the Subordinate Judge has 
based his decision partly on these grounds 
of defence nothing more need be said about 
them since Mr. P. R. Das, the learned 
Counsel appearing for the defendant com- 
pany, has abandoned the defence of fraud 
or mutual mistake in respect of lease of 
Radha Ballav, the assignment of Radha 
Ballav in favour. of defendant company 
in 1914 or the agreement of November l, 
1918. 

The defendant ccmpany further as- 
serted that they had been paying the 
royalties to the Raja in the bona fide 
belief that he was entitled to the same; 
they refer to the Record of Rights as 
having recorded Mouza Manohar Bahal as 
lakheraj debuttar property of the defen- 
dants directly under the Government. The 
defendants refer in para, 9 to a suit for 
the cancellation of the pottah pending 
in the original side and for the refund 
of Rs. 90,994-9-2, and their learned Counsel 
Mr. P. R. Das haé rightly described this 
paragraph of the written statement as 
wholly irrelevant. Defendant No. 2 was 
impleaded in their personal capacity and 
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the plaint has been amended and they 
are now arrayed as defendants 2a 
as a firm. Their defence (see p. 33) is 
substantially the same as that of Baraboni 
Coal Co. Defendant No. 3, the Raja of 
Panchete supports the case of gift of the 
Mouza Manohar Bahal to the plaintiff and 
says he is an unnecessary party. On these 
Pleadings, four issues were raised. It is 
only necessary to refer to issues. Nos. 2 
and 3 as controversy has centred round 
these issues in the present appeal. They 
run as follows: 

Issue No. 2.—Has the plaintiff got any 
right to the property in suit ? 

No, 3.-Is the plaintiff entitled 
to the royalty claimed; ifso, how 
much, and from whom ? 

Both these issues have been decided 
against the plaintiff and hence the pre- 
sent appeal. Four questions have been 
argued before us and fall for determina- 
tion in this appeal. In the first place it 
is said that the Subordinate Judge is 
clearly in error in holding that plaintiff 
has failed to establish title to the under- 
-ground rights of Mouza Manohar Bahal 
as the evidence, both oral and document- 
ary, clearly establishes such right. And 
secondly,’ it is argued that even if the 
plaintiff fails to establish title, the contest- 
ing defendants are estopped from raising 
the plea of want of title in the plaintiff 
having regard to the rule of law embodied 
in s. 116, Evidence Act, as on evidence 
the defendant company was put into 
possession by the plaintiff's predecessor-in- 
title, the Raja of Panchete. With regard 
to the question of estoppel, the Subordinate 
Judge has come to the conclusion that 
defendant No. 1 company was not let into 
possession of the disputed colliery by the 
Raja of Panchete and s. 116 does not apply. 
The’ finding of fact as to whether defen- 
dant No..1 was put in possession by the 
plaintiff’ has been attacked by the ap- 
pellant. It is argued next that the finding 
of the Subordinate Judge that there should 
be suspension of rent as theré has been 
eviction by title paramount is erroneous, 
It is argued lastly that even if the mouza 
is lakheraj of the defendant, the title to 
the underground right remained in the 
Raja of Panchete, the Zemindar of Chakle 
Panchakote, through whom the plaintiff 
claims.. 

The question of title was argued first 
and we proceed to deal with it first. ` The 
plaintiff claims Mouza Manohar Bahal as 
appertaining to the permanently settled 


Issue 
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estate of the Raja of Panchete through 
whom he claims. The defendants on the 
other hand assert that it is the lakheraj 
debuttar of an idol whose earthly re- 
presentatives are the Thakurs. In such 
circumstances the burden would lie on 
the plaintiff of showing that Mouza 
Manohar Bahal was included in the mal 
assets of the estate at the date of the 
Permanent Settlement; in other words 
that it fell within his regularly assessed 
mahal. Jf any authority is needed for 
this proposition reference might by made 
to the decision of the Judicial Committee 
of the Privy Council in very early case 
of Harihar Mukhopadhya v. Madhab 
Chand Baboo (1). At p. 172* of the Report 
their Lordships say this: 

“Their Lordships think that no just exception 
can be taken to the ruling of the. High Court 
touching the burthen of proof which in such 
cases the plaintiff has to support. If this class 
of cases is taken out of the special and excep- 
tional legislation concerning resumption suits, 
it follows that it lies upon the plaintiff to prove 
a prima facie case, His case is that his mal 
land has, since 1790, been converted into lakhe- 
raj. He is surely bound to give some evidence 
that his land was once mal. The High Court in 
the judgment already considered has not laid 
down that he must do this in any particular 
way. He may do it by proving payment of rent 
at some time since 1790 or by documentary or 
other proof that the land in question formed 
part of the mal assetsof the estate atthe De- 
cennial Settlement. His prima facie case once 
proved, the burden of proof is shifted on the 
defendant who must make out that his tenure 
existed before December, 1790.” 

There is nothing inthe laterand very 
recent decision of their Lordships in the case 
of Jagdeo Narain Singh v. Baldeo Singh (2), 
which is inconsistent with the casein Harihar 
Mukhopadhya v. Madhab Chand Baboo (1). 
The burden which lies on the zemindar 
is not discharged by merely showing that 
the mouza is within the ambit of geo- 
graphical limits of his estate; he must go 
further and show that this mouza was 
assessed to revenue. Itis contended for 
the appellant that the burden is shifted 
in the present case as there are some ad- 
missions ofthe defendant company to the 
effect that the mouza is within the revenue 
paying estate of the Raja of Panchete. 
Reference is made to a kabuliyat dated 
May 24, 1901 of Coverji Bhoja Ex. B, 
p. 54, p.2 where at p. 57 Manohar Bahal 
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in the Schedule of boundaries as 
“appertaining to Touzi No. 1 of District Manbhum 
and Touzi No. 1 is the permanently settled 
estate of Raja of Panchete,” 

` The interest of Bhoja has descended to 
the defendant company and the admission 


binds the. company. Admission to the 
same effect in 1926 is made in Ex. 9, 
p. 206,(p. 2). Reference is made to 


similar admissions made after suit by the 
Thakurs: Ex. J, March 28, 1929, (p. 251, 
p.2), Ex K, January 29, 1929, (p. 245, 
p. %). It is true what a man admits to 
be true must reasonably be presumed to 
be so and this admission shifts the burden 
on to the respondent: see Chandra Kunwar 
v. Narpat Singh (3). In this view we have 
to determine whether the defendants have 
effectually discharged the burden of show- 
ing that the mouza is not part of the 
revenue paying estate of the Raja but 
that it is revenue-free grant of the Tha- 
kurs. The defendants seek to discharge the 
burden by three documents of very ancient 
date. They first rely on the list of 
bazezamin lands (Ex. P-1) which they 
say is equivalent to lakheraj lands. The 
document is at p. 5, p.2 of the printed 
paper book. It is a certified copy of Terij 
of bajezamin (lands) for the year 1178 
B. S. i.e., 1771 A. D. The respondent- 
. defendants contend, that bazezamin means 
lakheraj land and that this is a return 
of lakheruj lands which is filed in the 
Oollectorate under the provisions of Re- 
gulation of 1769 and in this return at p. 16 
Mouza Manohar Bahal is shown as a mouza 
in Pargana Shergura carrying an annual 
jama of Rs. 200; on the other hand, it is 
contended forthe appellant that the word 
bazezamin means miscellaneous lands 
and the word bajey asamir khu chran debuttar 
(these words arein the original) against 
70; villages (in p. 5) shows that these 
are the petty or debuttar of miscellaneous 
-kind belonging to assamis or tentants of 
the raj who as tenants of the raj would 
.have no underground rights in the absence 
of express reservation of these rights in 
the grant. In other words the listis the 
list of rent-free grants from zemindar 
of Panchakote according to the contention 
of the appellant, 

It is, necessary to decide between these 
co :flicting contentions as to the meaning 
of the words Bazezamin asused in the 
-heading of the list or as used in the body 
:of the document baji ‘jami khuchran 


‘debuttar (L. 20, p. 5, part. II), Ex. F-1. 
“  (3)29 A184;4 ALJ102;341 A 27;9 Bom. LR 
267; 5 O L J 115;11 O W N 321 (PO). 
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The meaning of the word baje jami 
must be taken to bethesame when used 
in the same document (Ex. F-1). This is 
a certified copy of a copy kept in the 
Collectorate, it being suggested on behalf 
of the appellant that the original was lost 
at the time of the Sepoy Mutiny of 1857 
(see p. 53, p. 1). The copy of which 
Ex. F-1 is a certified copy, was produced 
from the  Oollectorate, by an 
“Amla of the Collectorate andis a part 
of the official records. It must ` have 
been filed in pursuance of an official re- 
quest made apparently under the provi- 
sions of Revenue Regulation dated 
August 17, 1769, (see p. 174 of Colebrook's 
Supplement to the Regulations, Vol. 3 
of his Digest). One trouble with which 
the East India Company was confronted 
after their accession to the Dewany in 
1765 was how to tackle the problem of 
revenue free grants. In 1769 the Company 
appointed supervisors to make a critical 
and detailed inquiry into the various 
matters, one of which was bazezamin. At 
p. 175 in the Extract of Proceedings of the 
President and Select Committee on 
August 17, 1769, the following occur: 
“Charitable and religious donations which succes- 
sive Princes have made, many through zeal but 
most through vanity, form no considerable part 
of some districts, and as it may be reasonably sup- 
posed that in a course of years the produce of 
such benefactions has been misapplied and perverted 
or that the particular persons and societies in whose 
support they were granted have fallen or decayed, 


it is expected that you diligently search into and 
report their true state” 
and again at p. 182 there occurs a passage 
from which it appears supervisors are 
asked 

“to call for particular accounts of all lands which 
are held as taluks, gagheers and charitable or religious 
donations.” 


There are the following special instruc- 
tions with reference to charitable or religious 
donations (see p. 183): 

“As to charitable or religious donations the lands 
so sequestered are to be estimated with regard to 
theirextent, production and value.” 

Apparently Ex. F-], was filed in pursu- 
ance of the Regulation on behalf of the 
Zemindar of Panchakote. The zemindars 
have enjoyed considerable tracts rent free 
on various pretences and for various pur- 
poses (see p. 175 of Colebrook’s Supplements) 
and the Supervisors were to investigate 
into the value of these lands. Reference 
was made to Philips Land Tenures— 
Tagore Lectures, p. 212—where the learned 
author states that bazezamin lands mean 
‘land paying no revenue to exchequer.” 
In a revenue regulation enacted on May 31, 


- drawn 
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1782 it is recognized that fot some time 
past the attention of Government has been 
to bazezamin or lands exempt 
from the payment of revenue (see p. 224 
Colebrooke’s Supplement to his Digest). It 
is pointed out that “such lands exist toa 
very considerable degree is well known" 
and further that partial attempts have 
been made at different periods to ascertain 
the amount and annual value of the baze- 
zamin lands but no general register had, 
been formed of them, and complaint (?) It 
is argued for the appellant that the word 
“bazezamin” might have acquired the 
technical meaning of revenue free lands 
in 1782 several years after the terii which 
was filed in 1771 and the same technical 
meaning cannot be attributed to the docu- 
ment which was filed eleven years before. 
But this comment loses force when we 
find the regulation stating 

“that such lands exist to a considerable degree 
is well known and has drawn the attention of 
Government for a considerable number of years.” 

The word bazezamin has been used in the 
sense of revenue free grants in s. 48, Regu- 
lation XIX of 1793. It is also to be noticed 
that this terij was filed in the Panchete 
case which went up before their Lordships 
of the Judicial Committee of the Privy 
Council ®d is reported in Secretary of State 
v. Jyoti Prosad Singh Deo (4). At p. 112* 
le Lordships speaking of this return say 
this i 

“But the Raja has made a previous return of the 


bazezamin or lakheraj land within the zemindari 
in 1771.” 


It would thus appear that the respon- 
dents have discharged their onus of show- 
ing that these lands were revenue free 
lands. It is argued for the appellant that 
if these lands were lakheraj, they were in- 
valid lakheraj lands and should surely have 
been resumed by the Government and 
further they could not be regarded as 
lakheraj not having been registered in 
accordance with the provisions of Regulation 
XIX of 1793. It appears that non-badshahi 
grants which formed the subject of Regu- 
lation KIK of 1793 fall under three heads: 
(1) Those that were created before 
August 12, 1765, the date of Company's 
accession to the Dewani, (2) hose that were 
created after August 12, 1765, but anterior 
to the date of the Decennial Settlement, viz., 
December 1, 1790, and (3) those that were 
made revenue-free after the date of the 
Decennial Settlement. 


(4) A I R 1926 P O41; 94 Ind. Cas, 974; 53 I A100; 
53 0 533; 30 OW N 745; 24 A LJ 761 (P O). 
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The lakheraj lands in the present case 
fall within the second class and being in 
excess of 1C0 bighas (area of Manohar Bahal 
being 566 acres) were invalid lakheraj 
and liable to resumption by 
Government and could be assessed to reve- 
nue. This was never done and it is argued 
for the appellant that this is consistent 
with the lands beingrent free grant ofthe 
Raja of Panchete and not revenue free lands. 
The answer to this is that Government 
might have resumed the lakheraj but it 
did not’do so and Government's right to 
resume is barred by the Statute of Limi- 
tations, sixty years having expired from 
the year 1178B. S., i.e., 1771. The effect 
of the Regulation in the case of invalid 
lakheraj grants is not to dispossess the 
ex-lakherajdars but to make the lands 
subject to the payment of revenue, and 
this has not been done and this is a matter 
between the Government and grantee,. If 
these lands were the rent free lands and 
were Within the regularly assessed mehal of 
the Panchete estate of the Raja, one would 
have expected that these lands would be 
shewn to be so included within the Decen- 
nial Settlement papers. But as shall be 
seen presently, they are not so included. 

It becomes necessary to examine there- 
fore, the Decennial Settlement kabuliyat, 
dated 24th of some month in 1197 B. S. 
corresponding to 1790 (Ex. G. p. 33, para. 2) 
on which the respondent very strongly re- 
lies. With respect to the first class, all 
grants, by whatever authority made, and 
whether in writing or not, were admitted 
and allowed to be valid, if the grantees 
had got possession and the land had not 
subsequently been made subject to the 
Payment of revenue by competent officers 
of Government. Whether any particular 
officer of Government had been competent 
in this respect, it was left to the Governor- 
General-in-Council to decide in case of 
doubt (s. 2, Regulation XIX of 1793). With 
respect to the 2nd class, all grants made 
by any other authority than that of Govern- 
ment and not subsequently confirmed by 
Government or by any officer empowered to 
confirm them were declared invalid. Whe- 
ther any officer had been competent to 
confirm it rested with the Governor-General- 
in-Council to decide in cases of doubt. 
Grants made by the Chiefs of the Provin- 
cial Councils were valid, and so were 
grants of lessthan 10 bighas, the produce 
of which was bona fide appropriated for the 
endowment of the temples or for the main- 
tenance of Brahmins or other religious or 
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charitable purposes, provided that these 
latter grants were of dates antecedent to 
the Bengal year 1178, or the Fussily or 
Willaity year 1179. Grants of the second 
class .so declared invalid were sub-divided 
into grants exceeding 100 bighas and grants 
not exceeding 100 bighas. The revenue 
assessable on the former was declared to 
be the property of Government, and these 
grants when assessed were to become inde- 
pendent taluks, that is, their revenue was 
to be paid direct to Government „and not 
through any zamindar. The revenue asses- 
sable on grants of less than 100 bighas 
was made overby Government to the pro- 
prietors of estates within which these grants 
were situate, who were authorised to assess 
them and realize the revenue from them, 
without being at the same time liable to 
pay any additional revenue for the estates 
in which the lands so resumed were in- 
cluded. These grants were to become 
dependent taluks. 

With respect to the third class, i. e., 
grants made since December 1, 1790, and 
these whether exceeding or not exceeding 
oņe hundered bighas, were declared null 
and void, and s. 10, Regulation XIX of 1793 
enacted that no length of possession was 
thereafter to give validity to any such 
grant either with regard to the property 
1n the soil or the rents of it. The kabuliyat 
excludes all lakheraj lands whether covered 
or not covered by Sanads. Then occurs 
the following important statement: 

“With regard to the jama which has been assess- 
ced in respect of the takut, I shall allot the same 
in mofussil (according to each village) and shall 
within the current year file a list thereof in the 
` District Record under my own signature together 


with taidads oftalabi and be talabi lands as per 
boundaries determined.” 


Exhibit F (p. 36 para, 2) is the ferist of 
the talabi lands of Pargana Shergarh in 
which mouza Manohar Bahal is situate, and 
we do not find in the list any mention 
of Manohar Bahal asa talabi or be talabi 
brahmottar or debuttar. This is very sig- 
nificant for it shows that no mention was 
made of Manohar Bahal -as arent free or 
be talabi grant within the estate on which 
revenue was‘assessed. It is common ground 
that Manohar Bahal is situate within the 
ambit, 4. e. the geographical limits of 
Chakla Panchkote ; but before it could be 
regarded as within the mal lands of the 
estate it must be shown to be assessed 
to revenue. This kabuliyat rather reinforces 
the conclusion that Manohar Bahal lands 
being lakherajlands.were withdrawn from 
the Permanent Settlement in view of the 
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provisions of 8.36of Regulation VIII of 
1793. If Manohar Bahal had been assessed 
to Government revenue it would undoubt- 
edly bein thelist Ex. F. The fact that it 
was notso included in the list and no 
revenue was allotted to it leads to the 
irresistible inference that it was lakheraj 
or revenue free Jand. An argument was 
advanced for the first time before us by 
Mr. Bose who opened the case for the appel- 
‘lant that the list was not a complete list at 
all. To this contention the respondent 
replied by saying that the question whether 
the list is a complete list or not is essentially 
a question of fact and it is impossible for 
them to so give further evidence. The 
evidence of the record-keeper at p. 47, 
part 1, is that the original list of Pargana 
Shergarh was found in the record cf the 
Collectorate and was proved. The original, 
it may be mentioned‘here, was itself a copy. 
There is no cross-examination of the record- . 
keeper on this point. The learned Subordi- 
nate Judge has arrived ata finding that 
the list purports to be a complete list of 
Mouza Shergarh and this finding has not 
been challenged in grounds of appeal. It 
is idle forthe appellant to contend now that 
the liat was not a complete list. 

It has already been stated that the 
appellant laid stress on the circumstance 
that if ManoharBahal was a lakheraj 
village it would not have escaped the atten- 
tion of Government seeing that it was an 
invalid lakheraj consisting of an area far 
in excess of 100 bighas. It is impossible, it 
was argued, that the existence of a village 
of the extent of over 500 acres paying no 
revenue to Government could have been 
unknown to the Revenue Authorities, This 
is no doubt a matter which requires 
consideration. It appears, it is true, from 
Colebrook’s (Supplement to) at pp. 224 and 
485 that under the Regulation of May 31, 
1782, and of August 26,1783, respectively 
that such invalid lukheraj lands were 
directed tobe resumed, and a register was 
directed to be made of such lands, This 
was, however, a pions wish and the register 
was never prepared. The East India 
Company was doing its best to get rid of 
this evil of large alienations of public 
revenue but the task was a hopeless one, 
and many invalid lakheraj lands were not 
resumed: see Philips Tagore Lectures— 
pp. 255 to 258 It is possible that the 
village was not resumed because it was 
rent free debuttar but all these specula- 
tions are of no avail seeing that thelist 
of 1771 shows that they are bazeeamin of . 
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lakheraj (revenue free lands). The right 
of the Government to assess them to 
Government revenue has become barred 
by the lapse of 60 years: see Maharajadhiraj 
Mahatab Chand Bahadur v. Bengal Govern- 
ment (5) (502* et seq). It was because 
Manohar Babal village was revenue free 
village that iv was withdrawn for settle- 
ment for under s. 36, Regulation No. VII of 
1793. By virtue of the said section the 
assessment is to be fixed exclusive and. 
independent of al) existing lakheraj lands, 
that is lands exempt from the public 
revenue. Such lands are, therefore, in 
effect withdrawn from the settlement and 
the zamindar, though these lands might 
be locally situate within his District, could 
claim no title therein by virtue of the 
settlement: see the observations of their 
Lordships of the Judicial Committee in 
Ranjit Singh v. Kali Dasi Debi (6). 

We have next to consider a few documents 
on which the plaintiffs very strongly rely 
in support of their case that the grant was 
not a revenue free grant but merely arent 
free grant. (1) They rely on the Thak 
statement of Mouza Manohar Bahal dated 
July 20,1862 (para.2, p. 46) which was 
signed by the karpardaz for the debuttar 
lakherajf@ars, the Thakurs. In answer to 
the question 
“What is your connection with this village, zamindar 
or mokarraridar aticcadar ?” 
kê The karpardazs said this: 

“We are Karpardazs fer the lakheraj debuttar 
holders, Jnananda Mohonto Thakur; the lakheraj 
brahmottar of the said Thakur is fromthe Taraf of 
Maharaja Nilmoni Singh Deo Bahahoor Raja 
of Panchakote and annual gross collection is 
Rs. 311-8-0.” 

The appellant argues that the document 
shows thatthe grant has emanated from 
Raja Nilmoni Singh Deo and is really a 
rent free grant. The word lakheraj is 
sometimes used to denote rent free grants. 
If this document had stood alone, it might 
have been possible to argue, having regard 
to the equivocal meaning of the word 
‘lakheraj’ that the grant was the rent free 
grant of the Raja of Panchete in favour 
ofthe Thakurs, but the bazezamin list, 
the kabuliyat of the Decennial Settlement 
and the list of talabi lands already 
referred to make this an impossible conten- 
tion. If on the other hand the word 


lakheraj meant revenue free grants then. 


(5)4M IA 466; 1 Sar. 385. 

(6) A IR 1917 P Or; 40 Ind. Cas. 981; 44 I A 117; 
44.0 841;210 W N 609; 32 ML J 565; 15 ALJ 
390;25 O L J 499; 19 Bom. L R 462; (1917) MWN 
459; 6 L W 101; 2P LW 1; 22M LT 489 (PO). 
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the thak return would support the respone 
dents’ case. Although the right to make 
revenue free grants belonged to the Crown 
the zamindars made many  alienations 
which are revenue free grant: see Tagore . 
Lectures, Phillip’s, pp. 215 to 257. There 
was come discussion at the bar as to the 
evidentiary value of the thak statements. 
It was contended by learned Counsel 
for respondents that thak maps and 
statements have nothing to do with the 
question of title and that they are concerned 
with the demarcation of villages and have 
no evidentiary value on the question of 
title and reference was made to Major 
Hirst’s book on the Revenue Surveys of 
India pp. 7 or 8 in support of this position. 
Tt is too late now to contend this. The 
evidentiary value of thak maps has been 
considered in several decisions of their 
Lordships of the Judicial Committee of the 
Privy Council: see Jagadindra Roy v. 
Secretary of State (7) where it was said 
that thak maps have been held to be good 
evidence of the state of things at the date 
of the Permanent Settlement in the absence 
of evidence to the contrary. Referring to 
certain remarks regarding thak statements 
in the case of Jagdeo Narain Singh 


v. Baldeo Singh (2) their Lordships 
cbserved as follows in the Te- 
cent case of Krishna Pramada v. 


Dhirendra Nath (8): 

“In their Lordships’ opinion it was not intended in 
that case to lay down that these statements could 
never have any evidentiary value still less that they 
were inadmissible in evidence, but only that they were 
of no evidentiary value whenas in that case they 
dealt with matters altogether outside the scope of the 
survey. 

Thak surveys were made for revenue 
purposes and the statements used to be 
signed by the agents, of the parties con- 
cerned and are valaable evidence. The 
words “from the Tarafof Raja Nilmony 
Singh Deo” in the statement shows that 
it started originally as a revenue free 
grant from the Panchete raj, for although 
the word lakheraj might mean a rent free 
grant as well, having regard to the earlier 
documents, Exs. E, F and G, the word must 
be understood in the sense of revenue 
free grants. In this connection the appel- 
lant has relied very strongly on the 
circumstance that the defendants have not 
produced the char sanad which the 
Thakurs had from the Raja of Panchete as 


(7) 50 O 291; 30I A 44;7 0 W N 193; 5 Bom, LR 
1; 8 Sar. 412 @ ©). 

(8) AIR 1929 P O 50; 113 Ind. Cas. 416; 561 A 
74: 56 C813; 490 L J 112; 33 O W N 289 {P O). 
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appears from a statement in a kabuliyat 
executed by Coverji Bhoja in favour of the 
Thakurs on May 24, 1901, see p. 55, 
Part 2. At p. 58 occurs the following state- 
ment of Coverji Bhoja whose rights have 
devolved on the defendants, 

“Have gone through the record of Suit No. 37 
of 1884 of the Munsif's Court and Case No. 123 
of 1884 of District Judge's Court. You will give 
the decree and judgments of these Courts as 
wellasthe char sanad whenever I shall demand 
them and this document also contains towards 
the end the statement Mouza Manohar Bahal 
Beppe rains to Toust No. 1 of District Manbhum, see 
p. 58; 5 
. and we have been asked to infer that if 
the char sanad had been produced, it 
would have shown that the mahal in 
question appertained to Raja of Panchete’s 
estate originally and a rent free grant was 
made to the Thakurs. The char sanad 
must bein the possession of the Thakurs 
and not of the defendants and the Thakurs 
are no parties to the present suit. It is 
true that the defendants might have cited 
the Thakurs to produce the char sanad 
but as the defendants are not in possession 
of the char, youcannot necessarily draw the 
inference that, if produced, it would not 
support the defendant's case. It is surely a 
matter of comment. 


The next document on which the plaintiff 
very strongly relies is the General Register, 
Part 2, of revenue paying estates p. 258, 
Part 2 and is prepared under the Land 
Registration Act VIII or 1876 B.C., which 
shows Manohar Bahal as within the Touzi 
No. 1 Chakla  Panchakote, District 
Manbhum and the name of the proprietor 
is given as Raja Nilmoni Singh Deo 
Bahadur. And it has been conceded by 
Counsel for respondents that this document 
does support plaintiff's title to the mouza as 
proprietor. The area is ‘shown to be 
536 acres odd, Provision is made under 
s. 58 of the Act for a register of revenue 
paying lands, and for registers of revenue 
paying lands ss. 9, 10 and 11 are the 
provisions upplicable. The register must 
have been prepared shortly after the pro- 
mulgation of the Act in 1876. From this 
register it is clear that Mouza Manohar 
Bahal bearing an area of 533 bighas was 
borne on the ro)l of revenue paying estates 
and would lead to the inference that the 
grant by the Raja of Manohar Bahal wasa 
rent free grant and Raja Nilmoni Singh 
was the proprietor of the same. If the 
entry could be supported by the earlier 
documents there can be no question on 
the authorities that the right to the mine- 
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rals would be in the the 


j proprietor 
Raja. i 


As against this document the respon- 
dent rely on Ex. P (Part 2, p. 261) the 
General Register of revenue free lands which 
shows that excepting 1/3rd of Mouza Dubra 
the whole of Mouza Manohar Bahal is 
revenue free land and in col. (e) reference 
is made to the copy of the list of lakheraj 
grants of the year 1178 B. S. This 
register does not bear any date of its pre- 
paration but it must have been prepared 
after 1901 for from Ex. 1 (Part 1, p. 54) 
it would appear that the document was 
executed when Radhananda Thakur, father 
of Debananda, was alive. The register 
bears the name of Debananda, son of 
Radhananda, so that the register must have 
been prepared after Radhananda’s death 
sometime after May 24,1901. That Radha- 
nanda is the father of Debananda appeara 
from Ex. O,p. 202, Part 2. This docu- 
ment of which two certified copies Exs. P 
and P (1) were filed on behalf of the 
defendants, show the area of Manohar Bahal 
to be only 39 acres, The discrepancy bet- 
ween the actual area of Manohar Bahal 
which is566 acres and the area as shown in 
Ex. P(1) is indeed very great, and very 
strong, exception haa been taken® to the 
reception of this document in evidence on 
behalf of the plaintiff-appellant. We have, 
however, no reasons to suppose that the 
document is not the genuine one as it hag 
been produced from the records of the Col- 
lectorate. 


The plaintiff has next relied on a decree 
in a suit for cess against the defendant 
for the Bengali year 1295 up to 1298: see 
Ex. 15, p. 50, Part 2. In the claim which is 
set out in the decree the Maharaja Nilmoni 
Singh of Panchete states that the Thakurs 
were in possession of Mouza Manohar Bahal 
under the plaintiff. This decree was of 
the year 1892. The defendant has produced 
a decree of the Subordinate Judge dated 
March 29, 1898 (Ex. Q, part 2, p, 52) 
between the Panchet Raja and the Thakurs 
in respect of cess for the year 1300-—1303 
B. S. At that time Panchet was an en- 
cumbered estate and the suit was brought 
by the Manager Mr. Rickett on the allega- 
tion that Mouza Manohar Bahal was in the 
zamindary of Panchet encumbered estate. 
The defence of the Thakur defendant 
was that the mahal was rent free. The 
learned Subordinate Judge held that the 
mahal should be held to be rent free. 
The Subordinate Judge further observed 
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that: 


“the plaintiff cannot recover the cess from the 
defendant, the holder of lakhera mahal unless he 
shows that he has paid the cess of the period in 
suit to the Collectorate and he dismissed the suit 
on the ground that plaintiff had failed to establish 
that he has actually paid the cess for the period 
in suit. 

It would appear at any rate from these 
two decrees that the Thakurs were setting 
up a rent free tenure under the Panchete 
Estale up till 1898 as distinguished from, 
a revenue free mahal. We will have to 
return to these documenis, in considera- 
tion another issue hereafter for it seems 
to us that so far as the question of title 
is concerned, they are not conclusive on 
the question as to whether Mouza Ma- 
nohar Bahal appertain to revenue paying 
estate of the plaintiff.. They are good 
evidence in favour of the plaintiff's title 
and are liable to be displaced by better 
evidence. The last series of documents 
are the Record of Rights which are finally 
published on July 22, 1921, which are 
Exs. R series but which are not printed. 
The copy of proceedings under s, 103-A, 
Bengal Tenancy Act, Ex. O, is to be found 
at p. 202, part 2 and on this document 
the defendant places a very great reliance. 
The Raa of Panchet was the objector and 
his contention was that Mouza Manohar 
Bahal appertains to his Touzi No. 19 and 
that the defendants, the Thakurs, had got 
their names recorded in Khatian No. 73 


directly under the King-Emperor 
of India and it was prayed that 
‘Khatian No. 73 might be recorded 


as subordinate to plaintiff's khatian. 
This objection was rejected and the 
entry inthe Record of Rights creates a 
presumption in favour of the defendants’ 
case that Mouza Manohar Bahal was 
the lakheraj debuttar of the Thakurs. 
This presumption is not only not 
rebutted but tbe earlier document 
of the year 1178 B. S., andthe Decennial 
Settlement kabuliyat support the entry in 
the Record of Rights. I am not unmind- 
ful of the circumstance that the Record of 
Rights isnoevidenceon the question of 
title as the records are mainly based on 
possession. Inour view ithas been estab- 
lished beyond reasonable doubt that Mouza 
Manohar Bahal is the lakheraj debuttar vf the 
Thakurs and although situate within the 
geographical limits of plaintiff's estate was 
not assessed torevenue and didnot form 
part of the mal assets of the plaintiff at the 
date ofthe Permanent Settlement. 


The next question to consider is one of 


RAJ KRISHNA PROSAD V, BARABONI GOAL OoNOgRN, LTD. (CAL.) 


107 
considerable importance and is not cover- 
ed by authority. That question is, in 
whom dothe underground rights or the 
rights to the minerals vest? Do they vest 
in the lakherajdar who holds under an 
invalid lakheraj grant which has not been 
resumed by the Government— the right 
to such resumption having been extin- 
guished by the lapse of 60 years from the 


date of grant, or do they vest in the 
zemindar within the ambit of whose 
revenue paying estate the lakheraj lands 


lie. The respondent contends that the 
lakherajdars the Thakurs must be consi- 
dered to be theproprietors of the soil and 
the underground rights vest in them and in 
support of this contention the respondents 
rely ons.4, Regulation XIX of 1793. It 
is necessary to reproduce this section in 
extenso as the appellants also found their 
arguments on the provisions of this section. 
Section 4 is in the following terms : 

“This Regulation as far as regards lands ali- 
enated previous to the December J, 1790, respects 
only the question whether they are liable to the 
payment of revenue orotherwise, Every dispute or, 
claim regarding the proprietary right in lands 
alienated previous to that date, and which in con- 
formity to this Regulation may become subject to 
the payment of revenue is to be considered as a 
matter ofa private nature to be determined by the 
Oourts of Diwani Adalat in the event of any dis- 
pute orclaim arising respecting it between the 
grantee andthe grantor or their respective heirs and 
successors, The grantee or the present possessors, until 
possessed by a decree of the Diwani Adalat are to 
considered as the proprietors of the lands with the 
same right of property therein as is declared to 
be vested in proprietor of estates or dependent 
taluks (according asthe land may exceed or be 
less than one hundred bighas as specified in ss, 6, 7 
and 21) subject to the payment of revenue, and 
they areto execute enagements for the revenue 
with which their lands may be declared chargeable 
either to Government orto the proprietor or former 
ofthe estate in which the lands may be situated or 
to the officer of Government (according as the 
revenue of the estate in which the land may be 
situated may be payableby the proprietor or a 
farmer, or collected khas) under the rules for the 
Decennial Settlement. If by the decision of the Diwani 
Adalat the proprietary right inthe land shall be 


-transferred the person succeeding thereto isin like 


manner to be responsible forthe payment of the 
revenue assessed or chargeable thereon.” 
The appellant argues that even if the 


village is considered to be lakheraj, the 
underground rights are still in the Raja 
of Panchete through whom the plaintiff 
claims. The respondent on the other hand 
contends that Manohar Bahal having been 
withdrawn by virtue of s. 36, Regulation 
VIII of 1793, from settlement concluded with 
the Raja itis an astonishing proposition 
that he should be considered as the owner 
of the minerals. It is necessary to decide - 
between these conflicting contentions, A 
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long line of authorities has established 
that mineral rights are in the proprietor of 
the soil. In the caseof Hari Narayan 
Singh v. Sriram Chakravarty (Q, their 
Lordships of the Judicial Committee of 
the Privy Council quote with approval 
the following passage from Mr. Field's 
admirable introduction to the Bengal Re- 
gulations (p. 30) where he says : 

“The zemindar can grant leases either for a 
term orin perpetuity, He is entitled to rent for 
all landlying within the limits of his zemindari 
and the rights of mining, fishing and other incor- 
poreal rights are included in his proprietorship,” 

Under s. 4 of Regulation XIX the possessor 
of invalid lakheraj lands until dispossessed 
by the decree of the Civil Court were to be 
considered asthe proprietors of lands with 
the samerights of the property therein 
as is declared to be vested in the pro- 
prietors of the estate when the lands ex- 
ceed 100 bighas subject to the payment 
of revenue. It has been argued for the 
appellant thats. 4, Regulation XIX, deals 
with the realization of revenue and not 
with proprietary rights and that every 
dispute or claim regarding the proprie- 
tary rights in lands alienated previous 
to December 1, 1790, and’ which in con- 
formity to this Regulation may become 
subject to the payment of the revenue is to 
be considered as a matter of private 
nature to be determined by Civil Courts 
in the event of any dispute arising 
between the. grantee and the grantor. It 
has been very strenuously argued by Mr. 
8S. N. Banerjee, 
gave the final reply for the appellants, 
that prior to the Permanent Settlement the 
zemindar was the owner of all lands and 
that the property in the soil never belonged 
to anybody else except the proprietors 
and that it has never been the policy of 
the Government to take away the rights 
which previousiy existed and that it is for 
the lakheraj-holder to prove that the 
zemindar had prior to the date of the 
Permanent Settlement ‘alienated not only 
the surface rights but also the under- 
ground rights. In other words, it was con- 
tended that at the date of the Permanent 
Settlement the.Government recognised pre- 
existing right in the zemindars and others 
and did not confer. rights by the Settle- 
ment. It is sufficient in answer to this 
contention to say, as has been said by 
Lord Phillimore when delivering the judg- 


(9) 37 O 723; 6 Ind. Cas. 785: 37 I A 136; 14 OW 
N 746,110 L J 653:7 A L J 633; 20 ML J 569; 
(PO. L R 495; 8 ML T 51; (1910) M WN 309 
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ment of the Judicial Committee in Secretary ` 
of State v. Jyoti Prosad Singh Deo (4), 
with reference to a similar contention 

“that the arguments receive no support from 
decided cases and appear at first sight to be 
contrary to the teaching of text books.” j 

It is true that their Lordships were 
relieved from considering the force of this 
contention because it was not raised in 
the Courts in India. Mr. Field in hisin- 
troduction to the Regulations points out 
at p. 30 that: 

“The Provinces of Benga], Bihar and Orissa were 
the first territories in which the solution of the 
problem was attempted.” 

In these provinces there were at the com- 
mencement of our rule a class of persons 
called “zemindars”, as to whose position 
and rights there was then, and has ever 
since been, the greatest doubt and dis- 
cussion. No attempt to define their posi- 
tion and rights could now possibly suc- 
ceed, and this for two reasons. In the 
first place, the new status which we gave 
them by the Permanent Settlement in 1793 
has effaced many of the traces of the pre- 
vious state of things. The old foundations 
are buried beneath the new structure. 
In the second place it may be doubted if 
their position and rights were ever capable 
of exact definition. Under an arbitrary 
system of Government, where so much 
depended upon the will of the Ruler, rights 
were not ; 

“demarcated by metes and bounds as they are 
under a systematic constitution like that of Great 
Britain,” > i 

Mr. Field continues at p. 35: 

“ ‘Never,’ wrote Lord Hastings in his minute of 
December 31, ‘1819, was there any measure conceived 
in a purer spirit of generous humanity and dis- 
interested justice, than the plan for the Permanent 
Settlement in the Lower Provinces. It was worthy 
the soul of a Cornwallis; yet this truly benevolent 
purpose, fashioned with great care and deliberation, 
has to our painful knowledge subjected almost the 
whole of the lower classes throughout these pro- 
vinces to most grievous oppression—an oppression, 
too, so guaranteed by our pledge that we are 
unable to relieve the sufferers. One of the effects 


of making the zemindars proprietors and fixing 
for ever the Government demand of revenue was 
that all other rights in land were so completely 


effaced that at this present hour it is difficult to 
find asingle vestige of them or to ascertain what 
they were,” 

That the Permianent Settlement created 
a title in the zemindars and did not 
merely recognise a previous title to the 
ownership of the soil seems to be the 
result of the research of the learned 


author Mr. Phillips who delivered the 
admirable Tagore Lectures on Land 
Tenures in 1875, see pp. 225—244, 259, 


281, 311. Another. learned author Mr. 
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Sarada Charan Mitra, a former Judge of 
this Court, in his Tagore Lectures on Land 
Laws of Bengal (1895) after reviewing the 
position of the zemindars prior to 1780 was 
inclined to the opinion that by the Decen- 
nial Settlement which was made per- 
manent in 1793 the estate assumed to 
itself and made over to the zemindar its 
own supposed proprietary rights to the soil: 
See pp. 100—104. If one looks to the 
Preamble to Regulation II of 1793 it would 
appear that Lord Cornwallis consciously or 
unconsciously introduced an imitation of 
English system of landed property and 
vested the properiy in the soil in the 
zemindars, for the preamble states : 

“The property in the soil was formally declared to 
be vested in the landholders.” 

Itis not necessary, however, to deter- 
mine finally as to whether the effect of 
the Regulations at the time of the 
Permanent Settlement was that the 
zemindars were recognised and declared 
to be proprietors irrespective of whether 


they entered into a settlement as to parti-- 


cular land or not for this question is in- 
consistent with the case mado inthe plaint 
which was to the effect that Mouza Mano- 
har Babal appertained to the permanently 
settled estate Chakla Panchakote. Ib was 
not the case made in the plaint that the said 
mouza was within the geographical limits 
of the camindari and that the prima facie 
title wasin the zemindar even if the said 
mouza is not named in the Decennial Settle- 
ment documents in the absence of any- 
thing to show that the zemindar has part- 
ed with his interest in it. For all these 
reasons this ground of the appellant must 
fail. Itremains to noticea few cases on 
which reliance has been placed on behalf 
of the appellant to show that the title to 
the minerals in dispute still vests in the 
Raja. The appellant relies very strongly 
on the recent decision of their Lordships of 
the Judicial Committee of the Privy 
Council in Bageswari Charan Singh v. 
Kamakshya Narayan Singh (10) and con- 
tends that having regard to the observa- 
tions inthe lasttwo paragraphs of their 
Lordships’ judgment, even if Manohar Bahal 
is treated as lakheraj, that circumstance 
could in no way affect the right of the 
Raja of Panchete to the minerals in the said 
village or mouza. An examination of the 
case, however, will show that the plaint- 
iffs in that case was zemindar of an estate 

(10) A I R 1931 P O 30; 13t Ind. Cas, 325; 58 I A 
9; 10 Pat. 296; 60M L J 253; 53 O L J1l;350W 
N 233; 33 L W 277; Ind. Rul, (1931}P O 1°4 12PL 
T 375 (P 0), i 
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setlled at the Decennial Settlement in 1790 
which was made permanent in 1793. The 
defendants and their predecessors, who 
were of the sinior branch of the zemindar's 
family, held villages included in the settled 
estate subject toan annual payment to the 
zemindar. The holding was recorded inthe 
Record of Rights underthe Chota Nagpur 
Tenancy Act, 1908, as a jagir held from 
the zemindar. The defendants claimed 
that the villages with the subjacent minerals 
were their property ; they contended that 
the payments were in respect of revenue 
paid through the zemindar instead of direct 
to Government. In 1791 the Agent for the 
East India Company had granted a sanad 
to the defendants’ predecessors remitting 
the revenue in respect of two of the Villages. 
In these state of facts their Lordships 
held : 

“that apart from the presumption under s, 84 
sub-s. 3 of the above Act, the entry in the 
Record of Rights was correct, there was a pre- 
sumption that the villages, being part of the 
settled estate, were the property of the zamindar 
and that the presumption was not rebutted by tha 
evidence. Although the defendants were of the 
senior branch the inference was that they held 
under a khorposh,or maintenance jagir and it 
was well settled that as between a zamindar and 
a jagirdar holding from him the zamindar was 
entitled to the minerals. The remission of revenue 
whether with or without the authority of 


Government, did not affect the zamindar's pro- 
prietery rights.” 


It will thus appear that the important 
point of distinction between that case and 
the present is that the High Court held 
contrary to the finding of the Subordinate 
Judge that the two villages Dharguli and 
Chalkhusa were entirely in the name of 
Maninath Singh who was the Raja of Ram- 
garh in 1790 as proprietor in the Settle- 
ment Register of Pargana Ramgarh from 
1760 to 1780. It further appeared that the 
two villages had been assessed to revenue 
in the time of Bishan Singh, the Raja who 
died in 1763, but that in the time of Raja 
Mapinath Singh they were entered in the 
accounts without any jama being shown 
against them, and their Lordships point 
out that the Ramgarh Raja had the same 
proprietary rights in them as in the rest of 
his zemindari and thata subsequent remis- 
sion of land revenue in 179] whether 
authorized by Government or not, would 
affect the proprietary rights of the zemindar 
in the eaid villages. Great strese is laid 
onthe following passage at P. 16 (bottom) 
of their Lordships’ judgment: 

“It appears to them i 
contended before the peeves an. eee 
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villages were treated as lakheraj 
assessed at the Decennial Settlement.” 

It is contended that their Lordships of 
the Judicial Committee proceeded on the 
footing that the two villages were lakheraj 
and nevertheless held that the Ramgarh 
Raja's proprietary rights in these villages 
could not be affected or his right as 
against tenure-holders under him to 
claim the ownership of the minerals 
in them could in any way be affected. 
The crucial point of distinction is that 
the two villages were settled, with 
the Raja of Ramgarh at the date of De- 
cennial Settlement although there was 
subsequent remission of revenue by the 
Government. Inthe present case it is not 
shown that the lakheraj village Manohar 
Bahal was settled with the Raja of Panchete 
as it could not be by virtue of the terms of 
the kabuliyat of the Decennial Settlement. 


and left un- 


This case, therefore, does not assist the 
appellant. 
The next case which is very strongly 


relied on by the appellant is. Sachidananda 
v. Jyotiprosad Singh (11). This case was with 
reference to a village called Itapara which 
is shown in the lakheraj list of 1771 at 
p. 16, Vol. 2 (Ex. F. 1) and it was held that 
the underground rights were in the Raja of 
Panchete who was the proprietor of the estate 
within whose limits the Mouza Itapara lay. 
It appears in that case the list Ex. F-1 was 
not produced but the sanad was produced 
from a previous Raja of Panchete but it 1s 
pointed out that the sanad does not distinct- 
ly make a grant of the aoil to the defen- 
dant's ancestor assuming it included the 
land of the said mouza. The learned 
Judges proceeded on the footing that the 
docaments filed by the pl aintiff the Raja of 
Panchete in that case disclosed that this 
mouza had all along been treated as with- 
in the revenus paying _ estate of the 
plaintiff. The learned Judge remarked 


however : . f 
“whether this mouza was assessed with revenue 


or not at the time of the Permanent Settlement 
does not appear to be a guiding factor in this 


case f 
and they held ona reading of the sanad 
that it was a rent free grant by way ofa 
lease by the grantor for the purpose of 
deb sheba. If according to the learned 
-Judges the grant was a rent free grant, 
there can be no question that the mineral 
would not pass to the grantee in the 
absence of express yeservation : see 
(ll) AT R 1929 Oal. 791; 123 Ind. Cas. 641; Ind. 
Rul, (1930) Oal, 337, 
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Raghunath Roy v. Durga Prasad (12). In 
the very recent case of Gobinda Narain 
Singh v. Shamlal Singh (13), their Lordships 
of | the Judicial Committee of the 
Privy, Council have held that the sub- 
soil rights forming part of a permanent 
settled zamindari are to be presumed at 
all events when they are not claimed 
by the Crown, to belong to the zamin- 
dar and their Lordships pointed out that 

“a long series of recent decisions by the Board 
has established that if a claimant to sub-soil 
rights holds under the zamindar, or bya grant 
emanating from him, even though his powers 
may be permanent, heritable and transferable, 
he must still prove the express inclusion of the 
sub-soil rights. This is laid down in a passage 
from the judgment of Lord Buckmaster in 
Sashi Bhusan v. Jyoti Prasad Singh (14), 
which has been so often quoted in subsequent 
judgments of the Board that it is unnecessary 
to repeat it here. ln Raghunath Roy v. 
Durga Prasad (12), this principle was applied 
to a rent free barhmottar grant from a 
zamindar, and finally in ` Bijoy Singh Dudhoria 
v. Surendra Narain Singh (15% it was held 
to bə applicable to a patni grant,” wr 

The case ofa lakheraj grant within the 
ambit. of a zamindari has not been 
considered with reference to the question of | 
underground rights. On the best consider- 
ation that we have been able to give to this 
case we are of opinion that the title to the 
underground rightsis in the lakherajdar 
who holds under an invalid grant which 
has not been resumed by the Government 
although the property is situate within the 
geographical limits of the estate of the 
zamindar, that of the Raja of Panchete in 
this case. f 

The next matter for consideration is 
whether the defendantsare estopped from 
disputing the title of their lessor, the Raja 
of Panchete. The derivative title of the 
plaintiff from the Raja is not denied and 
the estoppel, if any, is available tothe 
plaintiff. The Subordinate Judge below 
has gone into the question and has decided 
against the plaintiff. He has held that 


(12) AIR 1919 P O 17; 50 Ind. Oas. 849; 46 I A 158; 
470 95; 17 AL J 597; 36 M L J 660;1 U P L R (P O) 
43; 230 WN 911; 26 M L T 76;30 O L J 160; 21 
Bom, L R 895; 10 L W 347 (P O). 

(3) AIR 1931 P O 
125; 53 O 1187; 53 
MW N 435; Ind, Rul. (193!) P O 145; 33 L W 707; 


46; 44 © 585; 1 PL W 361; 210 WN 377715 A 
209: 32 M L J 245; (1917) M W N 226; 25 O 
205. 21 M L T 303; 19 Bom. L R 416; 6 L 
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320; 56.01; 48 O L J 268;55M L J 456: (1928) 
N7; 28 L W 855; 10 P L T66; 2 
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defendants were not let into possession of 
the demised premises by the plaintiff or 
the Raja and therefore s. 116, Evidence 
Act, does apply. The appellant argues 
that the Subordinate Jadge has gone 
wrong on the question of estoppel for two 
reasons : (J) that he should have held on the 
evidence both oral and documentary that 
defendants Baraboni Coal Co. were let into 
possession of the Manohar Bahal colliery 
under the lease by the Raja, (2) and even if 
plaintiffs failed to prove that the Raja put 
the defendant into possession, there being 
no case of fraud, coercicn, misrepresenta- 
tion or mistake, the rule of estoppel ap- 
plies andthe defendants are estopped 
from denying the Raja of Panchete’s title to 
the underground minerals. On this 
question the respondents argue that the 
plea of estoppel should never have been 
allowed to be raised in the Court below 
and should not be allowed tobe raised 
now as it was never expressly pleaded, and 
reliance has been placed on a number of 
authorities. We propose to deal with this 
contention of the respondents first. Ina 
suit for rent as in a suit for ejectment 
against-a tenant where the relationship 
of landlord and tenant is alleged to 
‘exist, dt is not necessary that the 
plaintiff should set out his own title, 
and this is on the principle that the 
tenant is estopped from denying that his 
landlord who put him in possession of the 
land then had title so to do or that his 
landlord from whom he accepted a lease 
then, had title to grant the lease or that the 
landlord to whom he paid rent then had 
title to receive the rents: See Bullen and 
rae Precedents and Pleadings, Ed. 8, 
p. 63. è 

It is argued for the respondent that 
where tbe plaintif in a suit for rent relies 
on estoppel as a part of his title he should 
plead it in his statement of aclaim orin 
his plaint and reliance is placed on 
Halsbury’s Laws of England, Vol. .13, 350 
where it is stated that under the modern 
practice facts relied on to establish an 
estoppel of any kind should be pleaded 
in any case in which it is intended to rely 
on it except in an answer to a claimin 
ejectment and it has been held in the case 
of Coppinger v. Norton (16) that if a 
plaintiff in ejectment relies on estoppel 
as a part of his title, it seems that he should 
plead in his stalement of claim. . The 
question may arise whether in a suit for 
rent the ordinary rule should be relaxed 


(16) (1902) 21 R 232, 
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that a plaintiff is not bound to anticipate 
a defence that his title would be denied. 
The fact that in ejectment a defendant 
can raise all legal defences under a plea 
of possession has been regarded astaking 
the case out of the general rule that a 
plaintiff is not bound to anticipate a defence. 
Tt is not necessary to finally decide on 
this, as in our opinion, the defendants had 
full notice of the plea taken at the trial and 
they gave evidence to show that plaintiff 
did not let the defendants into possession 
under the lease in order to defeat the plea 
of estoppel. The defendants have not been 
taken by surprise. The Subordinate Judge 
below has stated that the estoppel under 
s. 115, Evidence Act, has not been pleaded 
in this case and that it was absolutely 
necessary to plead such an estoppel. We 
are not concerned in the present case with 
the estoppel under s. 115, but we are con- 
cerned with the estoppel of a tenant under 
s. 116 which is based on a very 
‘different principle. Section 116 deals with 
instances of estoppel by agreement based 
on permissive enjoyment. The estoppel of 
a tenant is founded upon a contract bet- 
weenhim and his landlord. As has been 
pointed out in In re Stringer’s Estate; Shaw 
v. Jones Ford (17) the tenant took possession 
under the contractto pay the rent as long 
as he held possession under the landlord, 
and to give it up atthe end of the term 
to'the landlord, and having taken it in 
that way, he is not allowed to say that 
the man whose title he admits, and under 
whose title he took possession, has nota 
title. That isa well established doctrine. 
That is estoppel by contract. In the recent 
case of Bilas v. Desraj (18) at 207* 
their Lordships of the Judicial Committee 
observed . that 

“Section 116, Evidence Act, is perfectly clear on 
the point, and restson the principle well established 
by many English cases, thata tenant who has been 
let into possession cannot deny his landlord's title, 
however defective it may be, so long as he has not 


openly restored possession by surrender to his 
landlord.” sang f 

The case of the plaintiff with regard tọ 
the estoppel which prevents the defendants 
from disputing the title of the plaintiff or 
the Raja of Panchete is dependent on the 
following circumstances. (After dealing 
with some of the circumstances the judg- 
ment proceeded.) The next document on 

(17) (1877) 6 Ch. D 1 at p. 9; 46 L J Oh, 633; 37L T 
233; 25 W R 805, 

(18) A I R 1915 P 096; 30 Ind, Cas, 299; 42 I A 202; 
827 A 557;19 O W N 1207; 29 ML J 335; 2 L W 830; 
18M L T 248; 13 A L J 991; 17 Bom. L R 1006; 220 
L J 516; (1915) M W N 757 (P O). 
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which plaintiff relies is the letter wrilten 
by Baraboni Coal Co. to the manager 
of the Panchete Raj on January 7, 1919, 
p. 145, line 35, part 2. The letter states : 

“We got possession of Manohar Bahal in the beginn- 
ing of 1911 that is let of April of that year and although 
we do not know when we started extracting Manohar 
Bahal coal from Choto Nuni it is unlikely that we 
started doing so immediately we got possession.” 

The plaintiff relies on this letter for 
the purpose of showing that there is an 
admission by Baraboni Coal Co. that pos- 
session was obtained from the Raja of 
Panchete for there is no point in wrfting to 
the Raja unless possession was given to the 
Raja. With regard to the actual date of 
possession the plaintiff relied on Ex. 2, the 
kabuliyat executed by Baraboni Coal Co, 
on November 1, 1918, in favour of the Raja 
of Panchete, see part 2 p. 198. In that 
kabuliyat Baraboni Coal Co. admits “we are 
in possession thereof after purchasing the 
said puttah holder's interest on February 14, 
1914.” This is a kabuliyat with reference to 
Manohar Bahal. These documents in our 
opinion support the case of plaintif that 
possession of the colliery was given by the 
Raja to Baraboni Coal Co. in February 1914. 
The only document against this case isj the 
conveyance by the Official Assignee dated 
June 22, 1917, in which there is a recital 
that possession was delivered on April J, 
1914 by the Official Assignee. But it isto 
be noticed that thisis a recital in a docu- 
ment to which the Rajawas no party and 
such recitals are not evidence against the 
plaintiff: see Bangachandra v. Jagat Ktshore 
(19). Dealing with oral evidence of the 
defendant, it appears that one Gobordhon 
Pal was called and he said that in 1913 
the defendant company worked in the 
colliery, seep. 44, part 1, He states that 
it was by a letter that the Official 
Assignee put defendant No. l in possession 
of Manohar Bahal but he has not produced 
the letter. This witness is contradicted by 
his previous deposition where he stated that 
Baraboni Coal Co. did not do any work 
in the underground and they had not any 
boring done in the property by Turner 
Morrison or apy one else: See p. 46, 
part 1. It does not seem to us likely 
that the Official Assignee would put the 
defendants into possession before the con- 

_veyance was actually completed in 1917. 
Another witness has been called, named 


Bibhuti Bhusan Mahato who says that he 

(19) AIR 1916 PO 110; 36 Ind. Cas, 420; 481A 
249; 44 O 186; 20 M L T #33; 31M LJ 562; 1916) 
2 M W N 336; 4 L W453; 8 Bom. LR 868; 2401, J 
481; I P L W 1; 21 O WN 225;10 Bur, LT 157 
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had some pit done in the Manohar Bahal 
colliery for Laik Banerjee from 1316 to 
1318. After that the Official Assignee worked 
in the colliery from 1319 to 1320. It 
lt appears to us that trial pits were dug 
at the instance of the Official Assignee at 


-Manohar Bahal in orderto find out whether 


there - was coal inside the mouza. This 
would appear to be so from Ex. H, part. 2, 
p. 127, where a letter is written tothe Chief 
Inspector of Mines bringing to his notice 
the fact that three trial pits were being 
sunk at Manohar Bahal colliery to test 
coal. 

The respondent has placed very strong 
reliance on Ex. 4 submitted to the Chief 
Inspector of Mines on July 21, 1914: see 
p. 135, part 2. It shows that date of com- 
mencement of mine to be May 1, 1914, and 
it is argued that from the entry in the said 
letter thatthe number of inclines were two 
in number end the depth of the shaft will 
approximate 300 feet shows that the mine 
must have been worked long before May 31, 
1914. The appellant argues that the words 
“will approximate it” do not show that the 
shaft exists. Jt is further pointed out 
that if the mine was worked, then the 
statutory return would have to be fur- 
nished under s. 20, Mines Act. This letter 
seems to us to be equivocal but it is 
important to remember that the books of 
account of the company have been with- 
held. If any working was done during Laik 
Banerjee’s time, the papers would be 
given to Baraboni Coal Co. The absence 
of these papers suggest that Manohar Bahal 
was not being worked independently but 
was being worked through Nuni. The last 
paragraph of the letter 7-G shows that the 
only raising of the coal was through Chota 
Nuni, If Manohar Bahal was being worked 
separately, one would expect despatch re- 
peris but they have not been produced 
and the inference is irresistible that it 
was being worked through Chota Nuni. 
This letter Ex. 7-G which is ‘at p. 138, 
part 2, makes it clear that the Baraboni 
Coal Concern have for sometime been ex- 
tracting Manohar Bahal coal through Chota 
Nuni and that the quantity extracted 
amounts to 21,000 tons,-and the last paragraph 
of the letter shows that if the royalty on 
21,000 tons exceeds the minimum, the com- 


“pany will pay the excess royalty. 


This letter destroys entirely the theory 
set up on behalf of the respondents that 
additional coal was being worked through 
Chota Nuni and that there were separate 
raisings. of coal through Manohar Bahal 
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pits. The respondent also relies on Ex. 7-L 
p. 148, part 2, to show that additicnal 
Manohar Bahal coal was being raised 
tbrough Chota Nuni but if one looks 


ab Ex. 70, p. 153, part 2, letter written by. 


the company to the Manager of Panchete 
Raj it would appear that there was 
one raising for Manohar Bahal and Chola 
Nuni coal for which an account of royalty 
was given, for at thattime the Chota Nuni 
coal had admittedly been exhausted, for 
from the end of the account at p. 15Ł it 
would appear that only minimum royalty 
for Chota Nuni colliery Rs. 200 was being 
asked for, It would also appear from 
p. 98 of the record that the appellant took 
out a subpoena asking the Baraboni Coal 
Co. to produce the half-yearly statement 
of the Manohar Bahal Colliery for 1917 and 
1918 and yet they were not produced. 
From this an inference unfavourable to 
the defendants’ case is drawn. Oa the 
oral and documentary evidence which we 
have reviewed we have no doubt that the 
Baraboni Coal Co.: after their purchase 
from Radha Ballav Mukherji were put into 
possession of Manohar Bahal Colliery by 
the Raja of Panchete who allowed the de- 
fendant company to take Manohar Bahal 
coal through Chota Nuni Colliery which 
admittedly belong to Panchete. The Sub- 
ordinate Judge has dealt with the question 
of possession very summarily and after a 
consideration of the evidence we are unable 
to agreewith him, The Baraboni Coal 
Co., having been let into possession of 
colliery by the Raja of Panchete under the 
lease of 1912 in favour of Radha Madhav 
which was assigned to Baraboni Coal Oo., 
in February 1914, s. 116, Evidence Act, 
is attracted to the present case and de- 
fendant No. 1 company is precluded from 
disputing plaintiff's title to the same, 

The appeilants have also argued that 
even if the Raja had not put the defendant 
company into possession, the case of fraud, 
misrepresentation for mutual mistake on 
which the Subordinate Judge proceeded 
having been abandoned in this Court, the 
defendant -would be estopped from dis- 
puting plaintifi’s title. In the view which 
we have taken it is unnecessary to deal 
with this question which has been can- 
vassed during the argument or to express 
any opinion on thesame. The respondent 
contends that even if the rule of estoppel 
under s. 116 applies, the suit should be 
dismissed as there has been eviction by 
title paramount, for the estoppel lasts only 
so long as the tenant has not been evicted 


159—15 & 16 


RAJ KRISHNA PROSAD V. BARABONT COAL CoNoERN, LÈD. (OAL) 


113 


from the lands. The next question there- 
fore for consideration is whether, as has 
been contended by the respondent, there 
has been eviction by title paramount so as 
to entitle the respondent to contend sut- 
cessfully that there should be suspension 
of rent and to get a dismissal of the suit. 
The respondents in their written statement 
in para. 2, (p. 25) refers to two suits which 
had been brought by the Thakurs against 
the Baraboni Coal Co. claiming royalty in 
respect of Manohar Bahal Oolliery from 
them and states now that the suits had 
succeeded and that they had attorned to 
the Thakurs and consequently there has 
been eviction by the paramount title of the 
Thakurs. : 
The suit for rent by some of the shebaits 
succeeded upto the High Court and was 
pending on appeal to His Majesty in Council. 
But we havetaken as additicnal evidence 
the judgment in appeal of their Lordships 
of the Judicial Committee in Barabont 
Coal Co. v. Gopinath Jiw Thakur (29) 
(marked as Ex. 20in the High Court) by 
which the suit of the Thakurs for royalty 
for a different period was dismissed. To 
that suit the present plaintiff or Raja of 
Panchakote was not a party andit is con- 
tended that although the findings in that 
judgment cannot be regarded as any 
evidence against the appellants, the 
judgment is admissible in evidence, to show 
under s. 13, Evidence Act, the fact of 
eviction by title paramount, The circum- 
stances that the findings in the judgment 
of the High Court in the case waich went 
to the Privy Council are not binding on 
the appellant is of no consequence seeing 
that ow own finding is that the Raja of 
Panchete has no title tothe underground 
rights and consequently of the plaintiff 
claiming through him and that the title 
is in the idol Gopalnath Jiw, the lakhera)- 
dar represented by Thakurs who are 
its earthly representatives. In order that 
the plea of eviction by title paramount 
might constitute a good defence, three con- 
ditions must be fulfilled: (1) The eviction 
must have been from something actually 
forming part of the premises demised, 
(2) the party evicting must have a good 
title (3) and the party must have quit- 
ted against his will. Forcible expulsion 
is, however, not necessary for it is suffi- 


cient if the tenant gives up possession and 

(20) A I R1934 P O 53; 147 Ind. Oas. e8t: BLT A 
33; 61 O 313; 6 RPC 85: LLO W N 225; 39 L W 291; 
33 O WN 325; (1934) A L J 295; 33 Bom, LR 399; 
66 M L J 399; (1934) M W N 300; 18RD 112; 59 0 
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mies 
the person claiming by title paramount, 
i. e., by a title superior to those both of 
the lessor and lessee against tenant who 
is enabled to make a defence: See Lord 
Denman, ©. J.’s observations in Neale v. 
Mackenzie (21). It is pointed out in Foa’s 
book on Landlord and Tenant that the 
authorities show that it is not necessary 
for the tenant actually to go out of pos- 
session and that if upon a claim being 
made bya person with title paramount 
he consents by an attornment to such 
person to change the title under which 
he is holding (?) : see Hill v. Saunders (22), 
and Doe v. Barton (23), and the other 
cases cited at p. 194 foot-note (q) in Foa's 
sixth edn., p. 194. We have to examine 
whether these conditions exist in the 
present case. - 

The question of eviction by title para- 
mount is also complicated by the agree- 
ment of November 1, 1918, (p. 198, part 2) 
which states that title or no title the 
defendant will go on paying royalty at a 
rate less than the rate under the original 
lease and this question will depend on 
the further question as to whether the 
agreement of November 1, 1918, has con- 
sideration to support it. We proceed, 
therefore, to consider the validity of the 
. agreement of November 1, 1918, (part 2, 

p. 198, Ex. 2). After the Baraboni Coal 
Co. had purchased the underground 
leasehold rights in Manohar Bakal Colliery 
in 1914 and after the company had been 
put into possession of the said colliery, 
the company took a conveyance from the 
Official Assignee of whatever right, title 
and interest the insolvents Laik and 
Banerjee had in mouza Manohar Babal in 
1917. At that time it is common ground 
that coal was “booming” to use an 
unforensic expression used by the learned 
Counsel on both sides on account of the 
Great European War and the company 
in order to make its title perfect about 
the underground rights in Manohar Bahal 
took the conveyance from the Official 
Assignee with the result that they had 
to pay at that time royalty both to the 
Raja as also to the Thakurs. By this 
action of the company in taking the con- 
veyance of the underground rights a cloud 
was thrown on the title of the Raja of 

(21) (1836) 1M & W 747 at p 759; 2 Gale 174; 6L J 
(ws) Ex, 263; 46 R R478, 

(22) (1825) 4B & O 529:7 D & R17; 2 Bing, 112; 
9 Moore 238; 1 Oar.& P 80; 4 LJ KB2;28RR 
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Panchete to the underground rights in 
Manohar Bahal Colliery. The Raja denied 
the title of the Thakur. The Raja had 
a claim to evict, and he was putting 
forward that claim and in order that the’ 
Raja might forbear from not enforcing the 
claim to evict the agreement (Ex. 2) 
dated November 1, 1918, was executed, the 
Raja reducing the commission from 3 
annas per ton coal to 2 annas and a 
further term was introduced in this agree- 
ment, the effect of which is that if the 
Raja could establish that the Thakurs and 
the Searsole Estate have not title to 
underground rights of Manohar Bahal, then 
from the year in which it would be so 
held by the highest Court, the royalty 
would be increased from 2 annas to 7 
annas. It was further a part of this 
agreement thatif no such suit is instituted 
by the Raja the company shall be bound 
to pay commission at the rate of 2 annas 
per ton, and shall not be competent to 
raise any objection to the payment of 
commission at the rate of 2 annas on the 
score of Raja’s not having title to the 
underground rights of the said mouza. 
The circumstances under which‘this agree- 
ment was executed are detailed in para. 
8 of the written statement of the company 
in another suit. It contains an admis- 
sion of the company to the followingseffect : 

“The defendant company also states that the title 
of the said Sri SriIswar Gopinath Jiw Thakur and 
the shebaits thereof was denied by the said Raja 
of Panchete and that to avoid eviction by title para- 
mount, the defendant company also took settlement 
of such coal mines and coal mining rights from 
the said Raja. The defendant company states and 
submits that it has been in open, continuous and 
uninterrupted possession and enjoyment of such coal 
mines and coal mining rights under such purchase 
and settlement as aforesaid since 1914 and that 
neither the grantee of the said alleged settlement 
of 21st Baisakh 1316 B. S. nor any subsequent trans- 
feree thereof ever held possession of any share or 
interestin such mines or mining or mining rights 
para, 2, p.206.” 

It has been pointed out on behalf 
of plaintiff by Mr. Banerjee that 
this written statement is signed by 
Mr. Bepin Chandra Mullick, a well: 
known Advocate of this Court, whose 
probity cannot be questioned, and it is 
argued that from the passage of the 
written statement just quoted it is 
manifest that the kabuliyat of 1st Nov- 
ember 1915, was executed by the com- 
pany with aview toinduce the Raja ol 
Panchete to desist from bringing a suit for 
eviction against the company. It is clea 
from this passage of the written statement 
which in our view must be taken to 16 
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present the true state of things that the 
company executed the kabuliyat asa con- 
sideration for the abandonment of the 
claim of Raja of Panchete to evict. It is 
argued for respondent by Mr. Das that 
the passage in the written statement just 
referred: to above (part 2, p. 206, para.:8) 
is not open to the construction that there 
wasan actual threat by the Raja to evict 
but that the company might have believed 
that the Raja was threatening to evict. 
We are unable to accept this construction. 


To our view what Mr. Mullick meant was 
that the Raja denied the title of Thakur and 
the shebaits in the underground rights and 
threatened to evict and thereupon the 
defendant company took settlement of 
coal mines and coal-mining right from 
the Raja. The learned Counsel for the 
appellant has drawnour attention to the 
recital of the written statement in a judg- 
ment in Suit No. 1 of 1927 and 48 of 1925 
in which it is stated that the Raja of 
Panchete within whose zemindari the Mouza 
Manohar Bahal is situate denied the title of 
the Thakur to the sub-soil of the Mouza 
and threatened to evict the company where- 
upon the company was compelled to 
execute the kabuliyat of November J, 1918, 
see p.226, part 2, lines 20to 30. As the 
said written statememt has not been put 
in, it is doubtful ifthe recital of the 
written statement in the judgment in a 
suit not inter partes can be admissible in 
evidence. Our conclusion is based on the 
construction of the written statement filed 
in Ghati’s suit (Ex. 9). At the time of 
execution of this kabuliyat there was 
a doubt as tothe title of the Thakurs in the 
underground rights seeing that the view tnat 
prevailed was thatthe titleto the under- 
ground rights was in the proprietor of the 
soil and the Raja as well as the company 
honestly believed that title to the same 
was in the Raja. There was the thak 
statement which was equivocal; there was 
the earlier register under Act VII of 1876 
of revenue paying lands in which Mouza 
Manohar Bahal was shown as appertaining 
to the Raja's zamindari. There was on 
the other hand the register of revenue free 
lands which referred to the list of baze 
zamin lands of 1178 B. S., and this 
kabuliyat was executed with aview to 
the settlement of doubtful rights, The 
kabuliyat was acarefully considered de- 
cument and was executed after advice had 
been taken by the company. from Messrs. 
Orr, Dignam & Oo, a well-known firm of 
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Solicitors in Calcutta 
part 1. A i 
It has been argued for the respondent 
that the consideration forthe deed must 
appear on the face of document itself and 
that it is not permissible to rely on exter- 
nal evidence showing that the real consi- 
deration for the kabuliyat of November 
1, 1918, was a settlement of doubtful 
rights. We are unable to accept this 
contention of the respondent. We think 
oral evidence can be given to show what 
the real consideration was for the kabuliyat: 
see Crears v. Hunter (24), at p.344*. In 
our opinion the settlement of doubtful 
claims and the forbearance of the Raja 
to sue to evictthe company was sufficient 
consideration for the kabuliyat of Novem- 
ber 1,1918. The facts and circumstances 
of the present case fall within the rule of 
law laid down by Bowen, L. J., as he 
then was, in the case of Mill v. New 
Zealand Alford State Co. (25), at p. 2917 in 

the following passage. Hesays this ; 

“Jt seems to methatif an intending litigant bona 
fide forbears a right to litigate a question of law 
or fact which it is not vexatious or frivolous to 
litigate, he does give up something of value. It is 
a mistake to suppose itis not an advantage, which 
a suitor is capable of appreciating, to beable to 
litigate his claim, even if he turns out to be wrong. 
Itseems to me it is equally a mistake to suppose 
that is not sometimes a disadvantage toa man to 
have to defend an action even if in the end he 
succeeds in his defence: and I think, therefore, that 
the reality of theclaim which is given up must be 
measured, not by the state of the law as it is ulti- 
mately discovered to be, but by the state of the 
knowledge of the person who at the time has to 
judge and made the concession, Otherwise you 
would have to try the whole cause to know ifthe 
man hada right to compromise it, and with regard 
to questions of law it is obvious you could never 
safely compromise a question of law at all.” 

These observations of Bowen, L. J., have 
been approved by the Judicial Committee 
in the more recent case of Jayawickreme 
v. Amarasuriya (26) at p. 875}. Lord At- 
kinson in delivering the judgment of the 
Judicial Committee remarked in the same 
case : 

“The legal validity or invalidity of the claim the 
female plaintiff threatened to enforce by action is 
entirely beside the point if she, however mistakenly, 
bona fide believed in its validity. Blackburn, J., iu 
Callisher v. Bistoffeheim (27) pointed out that in 

(24) (1887)19 Q B D 341;56 L J Q B58; 35 WR 
821; 57 L T 554. 

(25) (1886) 32 Oh, D 266; 55 L J Oh. 801; 34 W R 669; 
51 L T 582. 

(26) (1918) A O 889; 87 L JP O 165;119 LT 


493, 
(27) (1870) 5 QB D 449; 39LJ Q B181;18 WR 
1127, 
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Cook v. Wright (28) it waa decided that even if the 
defendant 


‘This kabuliyat is a binding agreement 
and its terms must govern the rights of 
the parties. This kabuliyat was really a 
modification of the lease of January 25, 
1912, infavour of Radha Ballav. Ib is 
argued for the appellant that if this ka- 
buliyat is binding, no question of the 
estoppel: of the tenancy ceasing by reason 
of eviction by title paramount really arises. 
It is said that by the kabuliyat of 1918 
the company contracted themselves out of 
their rights to cease to pay rent on eviction 
by title paramount. Title or no title, the 
company made themselves liable to pay 
at the reduced rate of Rg. 2 perton. This 
the company did deliberately with their 
eyes open. It has been contended for the 
respondent that as there was no agreement 
to continue to pay royalty whether the com- 
\ pany was in possession or not, the kabu- 

liyat is of no assistance to the plaintiff on 
this part of the case. We cannot accept 
this contention. The company bargained 
with 2 sets of persons both claiming under- 


ground rights irrespective of title. The 


company had already attorned to the Tha-- 


kurs when the kabuliyat of 1918 was exe- 
cuted. They were also liable to pay rent 
to the Thakurs, and on defaulting to pay 
that rent the Thakurs had to bring the 
suit for rent which has been dismissed by 
the Privy Council. When the kabuliyat of 
1918 was executed the company knew 
perfectly well that they would have to pay 
rent to both sets of persons and they did 
not-mind doing so, so long as coal was 
“booming,” We are, therefore, of opinion 
that in the circumstances of the present 
case the plea of eviction by title para- 
mount is not available to the respondent 
company. The learned Counsel for the 
respondent has relied very strongly on the 
case of Ram Chandra v. Promothanath, (29) 
in support of the proposition that even 
if there is an agreement to pay rent, whe- 
ther the lessor has title or has no title, 
there will be suspension of reat if there 
js eviction by title paramount. The dis- 
tinguishing feature between that case and 
the present is that in that case the Jeseor 

(28)(186)1 B & S 559; 30 LJ QB39;7 Jur 
(N, 8.) 121; 4 LT 704, : 
in ATR 1922 Gal. 237; 63 Ind, Cas, 754; 35 O LJ 
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was a party to the suit by the perao 

Claiming title paramount and in such a 
suit it was held that the lessor had ‘no 
title. In such state of facts it was held 
that it is open to the tenant to prove a 
subsequent cessor of the landiord’s title, 
and that one way in which the tenant 
can show that the title hag determined 
is by proving an eviction by title para- 
mount or the equivalent to such an eviction.. 
Besides in that case there was no agree- 
ment between the lessor and the lessee 
that the lessee would go on paying rent 
whether the lessor's title is established or 
nob, 

Mr. Bose who opened the case for the 
appellant has relied on the recent decision 
of the Judicial Committee in the case of- 
Currimbhoy and Company v. Critts (30) and 
he argued that this case supports the position 
that the lessee is liable to pay rent even if 
the lessor ceases to have title if the lessee 
with eyes open deliberately enters into an 
agreement to the effect that rent would be 
paid irrespective of the question of title 
to the rent Jand. Reference in particular 
is made to a passage at the bottom of 
pP- 304 and the top of p. 305*, It 
was held in Currimbhoy and Company v. 
Critts (30) that in a suit for ejeciment 
defendants in possession ag assignees from 
defendants who the plaintiff has puf into 
possession under an agreement for a lease 
cannot rely in defence upon a lease which 
they obtained from co-sharers with the 
plaintiff after the assignment, first because 
their possession is referable to that given 
fo the assignors, and secondly, because 
s. 116, Evidence Act, precludes them from 
disputing the plaintiff's title without first 
restoring possession. In Currimbhoy and 
Company v. Crtits (30) asin the present, 
leases were taken from persons who had 
tille as also from those who had no title, 
it was held that s. 116, Evidence Act, 
precluded the lessees from disputing the 
lessor who has put the lessee in possession. 
without first restoring possession. 


The objection of defendant No. 2 is that 
there should be no. decree against him as 
he is not bound by the covenant in the 
kabuliyat of 1918 as that is not a covenant 
Tunning with the land and does not bind 
the assignee. There is no substance in this 
contention as rent issued out of land and 

C0) A IR 1933 P O 29; 141l Ind. Cas, 209; GOT A, 
297; 60 0 980; Ind. Rul, ) ; 
10; 64 M L J 103; 37 OWN 265; 37 L W 253, 35 Bom, 
L R 223; (1933) AL J 611; 570 L J 264 (PO), 
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covenant concerning rent of the demised 


premises is a covenant which touches the . 


land or runs with the land. If the coven- 
ant to pay rent whether there is title in 
the lessor or not is binding on the origi- 
nal lessee, the covenant being one which 
runs with the land can similarly be en- 
forced against the transferee of the lease. 
Summarising§ our conclusions we hold (1) 
that the title in the under-ground rights is not 
in the plaintiff, (2) but that the defendants 


are estopped from denying the plaintiff's- 


title, (3) that estoppel still continues, having 
regard to the terms of the kabuliyat of 
November 1, 1918. 

The result is that this appeal is allowed 
and plaintiff's suit is decreed in full. With 
regard to costs, as plaintiff has failed on the 
principal issue of the title he will get half 
his costs throughout. 

Patterson, J.—l agree. 

N. Appeal allowed. 


OUDH CHIEF COURT 
Second Civil Appeal No. 159 of 1934 
October.10, 1935 
Kine, ©. J. AND ZIA-UL-HASAN, J. 
PARSHADI LAL AND orazrs— 
DEFENDANTS—APPELLANTS 
versus 
BRIJ MOHAN LAL AND otazrs— 
PLAINTIFFS AND OTHERBS—DEFENDANTS 
—RESPON DENTS 

Appeal—Question of law, when canbe raised for 
first lime in appeal— Charge — Nature of —~Amount 
due to charge-holder whether can be recovered from 
any portion of property charged—Will—Construction 
—Held, will created charge on immovable property 
in favour of temple, 

“A question of law can be raised for the first 
time in appeal but this does not mean that it can 
be so raised after once having been abandoned in the 
lower Oourt, 
(1) and Abid Husain v, Ram Nidh (2), relied on. 

A charge is in the nature of a mortgage and the 
charge holder is entitled to recover the amount due 
tohim from whichever portion of the property that 
he chooses 

. If the holder whilein enjoyment of the income of 
the entire estate fails to pay the maintenance al- 
lowances, he must be regarded as a debtor to the 
persons entitled to such allowances and is personally 
liable to make them good out of the profis enjoyed 
by him, Har Narain Das v, Bibi Rup Koer (5), 
relied on. 

The testator by his will after bequeathing all im- 
movable property without any power of alienation to 
his wife and his minorson and all his movable pro- 
perty to the said two legatees making them full 
owners thereof, provided that whatever might be 
realised from the immovable property after defraying 
necessary charges, e. g., repairs, etc., four out of the 


sixteen annas ofthe income should be devoted to the - 


expenses of a. certain thakurdwarg and the 
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remaining twelve annas should be enjoyed by tho 


legatees ; 

Held, after taking all the provisions of the will 
into consideration, that the will created a charge in.. 
favour of the temple to the extent of one-fourth of the 
income of the immovable property, 

S. O. A. against an order of the District. 
Judge, Lucknow, dated May 15, 1934. 

Messrs. D. P. Khare and R. B. Lal, for the 
Appellants. 


Judgment.—The questions raised in 
this second appeal against a decree of the 
learned’ District Judge of Lucknow relate 
to the genuineness, validity and effect of 
the will of a Hindu named Janki who was 
by profession a halwai (confectioner). The 
willin question was executed by Janki 
on October 1, 1915. By el. (1) of the will 
he bequeathed all his immovable property 
without any power of alienation to his wife 
Musammat Janaki and his minor gon 
Jagannath Prasad. By cl. (2) he be- 
queathed all his movable property to thè 
said two legatees and made them full’ 
owners thereof. Clause (3) provided that 
whatever might’ be realised from the 
immovable property after defraying 
necessary charges, e, g., repairs, ete., four 
out of the sixteen annas of the income 
should be devoted to the expenses of the 
thakurdwara situated in Amaniganj, 
Lucknow, and the remaining twelve annas 
should be enjoyed by the legatees. Clause 
(5) provided that in any case the expenses 
of the offerings and the celebrations of 
festivities of Sri Thakurji Maharaj of the 
Amaniganj thakurdwara would not be less 
than Rs.20 per mensem and that these 
expenses would be met out of the income of 
the immovable property, Clause (8) named 
five persons and cast upon them the duty 
of seeing to the fulfilment of the testator's 
wishes with regard to the thakurdwara. 
Incl. (10) it was laid down that in case 
the testator’s progeny failed, the whole of 
the immovable property would be con- 
sidered to be the property of the deity 
named above and would be an endow- 
ment or wagf to the Thakurji and that in 
that case the five persons named as well as 
every Hindu would have a right to spend 
half of the income of the immovable 
property on the thakurdwara and deposit 
the other half in any of the Government 
Banks or purchase other property out of it 
on behalf of the deity. The other clauses 
of the will are immaterial so far as the 
present appeal is concerned. 

The testator died, according to the 
plaintiffs-respondents on October 2, 1915 
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and after his death his widow, Musammat 
Janaka, managed the property and spent 
- the income according to the provisions of 
the will. She died on June 6, 1921, 
when Jagannath, defendant-respondent 
No. 6, was still a minor. One Bhagwandin 
was: appointed guardian of his person and a 
certain Mr. Sailendra Nath Roy, Pleader, 
was appointed guardian of his property by 
the District Judge. In 1927, Jagannath 
was declared a major and soon after that 
he sold to the present appellants three out 
of the five houses, the subject of Janki's 
will. By this time two out of the five 
persons appointed by the will as 
_ supervisors had died and two others 
refused to act, so that one Girdhari Lal 
alone remained out ‘of the five persons 
named in the will to take any action in the 
matter, In 1930 the said Girdhari Lal 
together with Nikaj Ram, plaintiff-respon- 
dent No,2 and Gauri Shankar, plaintiff- 
respondent No. 3, filed a suit under s. 92 
‘of the Code of Civil Procedure in the Court 
of the District Judge, Lucknow, against 
the present appellants and Jagannath. 
The appellants were, however, discharged 
subsequently and Jagannath admitted the 
claim. In that suit the will was held 
proved, the temple was declared a public 
trust, Jagannath was removed from 
trusteeship and a scheme of management 
was drawn up by which the present plaint- 
iffs-respondents were appointed trustees to 
manage the property and the temple. It 
was by these trustees that the suit from 
which this appeal arises was brought for 
recovery of Rs, 2,016-10-9 from the defend- 
ants, as Income owing to the temple from 
November 1927 to February 1932, by enforce- 
ment of the charge against the property, 
the subject cf the will of October1, 1915. 

A large number of pleas were raised by 
the defendants to the suit on which the 
trial Court, the learned Subordinate .Judge 
of Mohanlalganj, struck sixteen issues. All 
the issue except one were decided in favour 
of the plaintiffs but the learned Subordinate 
Judge dismissed the plaintiffs’ suit on the 
one issue as to the genuineness of the will 
in question, holding that the genuineness 
of the will was not proved. The plaintiffs 
went in appeal to the learned District 
Judge who concurred with the findings of 
the trial Court on all the issues except on 
the issue relating to the genuineness of 
the will. Heheld the willto be genuine 
and, therefore, decreed the plaintitfs-respon- 
dents’ suit in part with costs. 

The defendants, who are transferees from 
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Jagannath bring this appeal and four or 
five points have been urged before us in 
support of the appeal. 

We first take up the question of the 
genuineness of the will. It was conceded 
that the finding of the learned District 
Judge that the will in question was 
genuine was a finding of fact but it was 
sought to get over this finding on two | 
grounds. The first’ was that the learned 
District Judge had assumed that after 
Janki's death his widow Musammat Janaka 
managed the property and carried out the 
terms of the will. This, however, is not 
correct. The learned District Judge’s 
remark is borne out by the evidence of the 
pujari of the temple. It was said that 
Musammat Janaka managed the property 
not under the will of October 1, 1915, but 
under the shankalapnama (Ex. D-10) that 
had been executed by Janki in 1904. 
This shankalapnama related to one house 
and as Musammat Janaka was not 
appointed a trustee or manager under that 
shankalapnama, it cannot in our opinion be 
said that she was managing the property, ` 
which consisted of five houses, under that 
deed and not under the will in question. 
The second gionnd urged was that the 
learned District Judge had made 4 wrong 
assumption in respect to a document 
(Ex.M 1) produced by the appellants to 
show that Janki died on October ], 1915, 
and not on October 2, 1915. This docu- 
ment is an extract from the register of 
births and deaths and shows that the 
death of one Janki, whose father is named 
as Ram Lal halwai, occurred on October 1, 
1915. The learned District Judge was of 
opinion that there was probably a 
mistake about the date given in this entry. 
This was by no means an vnjustified 
assumption ceeing that Janki deceased was 
shown asa female not only in one but in 
three columns of the register. This was 
said tobe a mistake on the part of the 
clerk who made the entry, but a mistake 
in three columns is more improbable than 
a mistake in one. The learned District 
Judge has carefully considered the question 
of the genuineness of the will and has 
thoroughly discussed the points that could 
be urged against its genuineness. So far 
from being misled by any error of law or 
procedure he has, in our opinion, come to a 
very correct finding in holding that the will 
was genuine, 

The next point urged was that the will 
offended against the rule of perpetuity and 
was, therefore, invalid. This contention 
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was the subject of issue No. 6 in the trial 

Court and the learned District Judge's 

judgment shows that this point was not 

pressed before him. It was said, however, 

that ihe point raised was a point of law 

and could be urged in this appeal. We 

cannot, however, accept this argument. 

No doubt a question of law can be raised 

for the first time in appeal but this does 

not mean that it can be so raised after 

once having been abandoned in the lower, 
Court. It has been held more than once by 

this Court, that it is not apen toa party in 

second appeal to raiseagain a point which 
was abandoned before the lower Appellate 

Court even if that point is a pure point of 

law vide Raj Krishna v. Saheb Bakhsh 

Singh, 3 O. W. N. 937 (1) and Abid Husain 

v, Ram Nidh,? O. W. N. 523 (2). In view 

of these decisions we cannot allow the 

appellants to raise this question again in 

this Court. Moreover, the point raised 

relates to cl. (10) of the will under considera- 

tion but the plaintiffs-respondents’ suit is 
based on cl. (3) and not on cl. 10 of the will 
so that it is not at all necessary in this case 
to consider the effect of cl. (10). 

Next it was argued that the will created 
no charge in favour of the deity and that 
the provision about one-fourth of the income 
of the immovable property being spent 
over the temple was only in the nature of 
a direction to the legatees. Taking all the 
provisions of the will into consideration, 
we are of opinion, however, that the 
Courts below were right in holding that 
the will did create a charge in favour of 
the temple. The disposition in question 
clearly comes within the purview of para, 
408-A ‘of Mulla’s Hindu Law, 7th Edition, 
(p. 473) which runs as follows:— 

“Where by the grant a mere charge or trust is 
created in favour of an idol, the dedication is said to 
be partial or qualified. In sucha case the property 
descends and is alienable and partible in the ordinary 


way; but subject always to the trust or charge in 
favour of the idol”. 


In the case of Surja Kunwari v. Har 
Narain Ram, I. L. R. 39 All. 311 (3) the 
provisions of the will under consideration 
were, except in one respect very similar 
to those of the willin question and it was 
held that the will created a charge on the 
estate for the expenses of the idols. In 
that case also the bulk of the income was 
assigned tothe maintenance of the heirs of 
the testator and the expenses of the 


(1) 30 W N 937; 98 Ind, Cas, 1044; L R 8 A (O) 20: 
AIR 19297 Oudh 37, 

(2)70 WN 523; 127 Ind. Cas, 865; AIR 1930 
Oudh 268; Ind. Rul. (1930) Oudh 481. . 

(3) 39 A 311; 38 Ind, Cas. 166; 15 A L J 189, 
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religious rites and ceremonies amounted 
only to about Rs. 500 per annum out of 
Rs. 7,000 the annual income of the property. 
This decision was upheld by their Lord- 
ships of the Privy Council in Har Narayan 
v. Surja Kunwari, I. L. R. 43 All. 291 (4). 
The learned Advocate for the appellants 
sought to distinguish this case on the 
ground that in it there was a clear dedica- 
tion of the property to the idols but it was 
not on this ground that the will was held 
to create a charge on the property in favour 
of the iddls, It was by reason of the fact 
that only a portion of the income was 
reserved for the expenses of the idols that 
it was so held. In the case of Har Narain 
Das v. Bibi Rup Kuar, 90. W. N. 291 (5) 
in which an agreement in the nature of 
a family settlement made provision for 
certain maintenance allowances which 
were to be paid from “riyasat taluga”, it 
was held that the agreement created a 
charge upon theincome of the estate. 

We are, therefore, of opinion that the 
Courts below were right in holding that 
there was acharge in favour of the deity 
to the extent of one-fourth of the income 
of the immovable property. It was also 
contended in this connection that the will 
made no provision about any portion of the 
income being spent over the thakurdwara 
after the death of the legatees but we 
consider it unnecessary to express any opinion 
on the point in this case as Jagannath, one 
of the legatees, is still alive. 

Another point taken was that the appel- 
lants who obtained transfers from Jagan- 
nath on different dates should not have been 
held jointly liable fur the plaintitts’ claim 
and that the different transferaes should 
have been held liable oaly with regard to 
tha period during which they have bean 
respectively in possession of ths propariy. 
We see no force in this coatention A 
charge is inthe nature ofa mong igs aad 
the charge-holder is entitled to recover the 
amount dueto him from whichever portion 
of the property that he chooses. The 
question how far each of the defendants is 
liable isa question of contribution among. 
the defendants themselves and does not 
concern the charge-holder. 

It was also said that no interest should 
have been decreed to the plaintiffs on the 
amount claimed, but we do no! agrees with 
this contention; ordinarily a person who 


(4) 43 A 291; 63 Ind. Oas. 34; 25 O W N 961; 14 L W 
633; 48 I A 143 (P 0). 

$9 O W N 291; 138 Ind. Oas. 128; A IR 1932 
Oudh 168; Ind, Rul. (1932) Oudh 299, i 
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keeps another out of his dues is liable to 
Pay interest tothe latter and we see no 
reason why the plaintiffs-respondents should 
not get interest on the amount which ought 
to have been spent on the temple but was 
not for several years. No doubt the will 
in question is an unregistered document 
but the learned Subordinate Judge has 
shown how the transferees-appellants took 
advantage of the weakness of Jagannath's 
intellect. . 

Objection was also taken to the Court 
below passing a personal decree ‘against 
the appellants but in view of the circums- 
tances attending the transfers in favour of 
thé appellants, we are not prepared to say 
that the plaintiffs are not entitled to a 
personal decree against the appellants. In 
the case of Har Narain Dasv. Bibi Rup 
Kaur 90.W.N, 291 (5) above referred to, 
it’ was held that if the holder while in 
enjoyment of the income of the entire 
taluga, fails to pay the maintenance 
allowances, he must be regarded asa 
debtor to the persons entitled to such 
allowances and is personally liable to make 
them good out of the profits enjoyed by 
him. On this principle also the appellants 
are personally liable. 

Lastly, it was contended that the plaint- 
iffs’ suit having been decreed for only a 
portion of the amount claimed, only pro- 
portionate costs should have been awarded 
to the plaintiffs. This plea is not without 
force and we allow it. 

The appeal is allowed only to this extent 
that we modify the decree of the lower 
Appellate Court with regard to costs only, 
namely, that the plaintiffs-respondents will 
get costs in all the Courts proprotionate to 
the amount decreed in their favour. The 
defendants-appellants will bear their own 
costs throughout. 

D. Appeal partly allowed. 


- NAGPUR JUDICIAL COMMIS- 
© SIONER'’S COURT 
Criminal Revision No. 311 of 1934 
November 17, 1934 
; GRUER, A. J. C. 
ABDUL WAHAB— APPLICANT 
VETSUS 
>. Musammat SUGRABIAND OTHERS 
i —NON-APPLICANT3 
Criminal Procedure Code (Act V of 1898), s. 488 
—'‘Sufficient means”, what is—Held’ on facts, that 
wife’ was entitled to separate residence. 
The words “sufficient means” ins. 488, Oriminal 
Procedure Code, should not be confined to the actual 
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pecuniary resources but should have reference to the 
earning capacity. Arunachala Asari v. Anandayam- 
mal (1), relied on. Be ac h 
Heid, on facts that the wife was justified in 
leaving her husband and demanding separate resi- / 
dence and that the offer of the husband was not & 


genuine one. ; 
Cr. R. against an order of the Ad- 


ditional Sessions Judge, Raipur, dismissing 
Criminal Revision No. 53 of 1934, dated 
July 7, 193%. , 

Mr. B.T. Amlekar, for the Applicant. 
“Mr. Abdul Razak, for the Non-Applicant. 

Order.—The non-applicant Musammat 
Sugrabi has been successful in obtain- 
ing an orderon her own behalf and on be- 
half of her two little daughters against 
her husband Abdul Wahab, the present ap- 
plicant. The order passed under s. 488 of 
the Criminal Procedure Oode, was for pay- 
ment of Rs. 10 monthly allowance to his 
wife Sugrabi and Rs. 5 for each of the two 
children. The grounds on which the ap- 
plication was brought bythe wife were that 
her husband had been ill-treating and neg- 
lecting her and was keeping in his house one 
Musammat Sona, a woman of bad charac- 
ter, which rendered it impossible for her to 
stay with him any longer. | ae 

The grounds set forth in. this application 
for revision are that Musammat Sona 
should be held to be the legal wife of the 
applicant and that his conduct did not 
justify Sugrabi in leaving him and re- 
fusing to return to him in spite of his 
offer to maintain her. It is also urged that 
the amount of maintenance ordered is ex- 
cessive. The applicant relies ona notice 
which he served on his wife and to which 
he got no reply; a copy of it is Ex. A-l. 
The non-applicant, however, urges that it 
was given to her merely in orderto forestall 
her application for maintenance and that it 
is not a genuine offer. The applicant had 
also applied to the panchayat of his com- 
munity by application, Ex. A-2, but this 
alsois said to have been merely tactics on 
his part. I agree that the caseis to be 
judged on the facts existing previous to 
this notice and application. 

Several cases have been quoted as to the 
sufficiency of an offer of maintenance made 
by husband to wife. In Arunachala Asari. 
v. Anandayammal (1) it was held that there 
were no sufficient grounds for refusing the 
offer of maintaining herin a separale room 
in the house. In In re Gulabdas Bhaidas (2) 
jt was even held that gs. 488 does not re. 


(1) 56 M 913; 145 Ind. Cas. 378: 6 R M 55; 340r. 
L J 950; 38L W 392; AI R1933 Mad. 688; 65 M 
L J 385; (1933) Cr. Cas. 1178 ;(1933) M W N 1129. 

(2) 16 B 269. 
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juire that the wife should be maintained 
‘as a wife” as the section does not deal with 
xonjugal rights. Onthe other hand, in 
Inre Bai Manak (3) it was held that the 
wife must be treated with the consideration 
Jue to her and that the wife was not bound 
:o accept an offer of her husband to provide 
her with separate residence. It has also 
been held in other casesthat a married 
woman should not be put to the degrada- 
tionof being brought into the society of a 
concubine of her husband: Queen-Empress 
v. Mannatha Achari (4), Marakkal v. Kan- 
lappa (5), Lalla Gobind Pershad v- Dowlat, 
Butee (6) and Dular Korri v. Dwarka Nath 
Misser (7). Inthe present case there is 
sufficient evidence on record to justify the 
conclusion that Musammat Sona was 
merely a mistress of the applicant. She 
wasnota Muhammadan by birth being 
originally a Bhoin. The applicant says 
that he married her in nikah form but he 
has not brought forward any good evidence 
as: tothat, for instance, an entry in the 
Kazi's register or evidence of those who took 
part in the ceremony. Such evidence could 
easily have teen available to him and it is 
not a case where the Court should draw 
any presumption of marriage merely be- 
cause he and the woman have been living 
together for some years. It is also clear 
that although all women who keep pan 
biri shops are not necessarily of bad charac- 
ter, still that trade is not considered a very 
respectable one by the community and the 
applicant's association with this woman has 
clearly lowered him in their eyes. I find 
myself in agreement withthe findings of 
the lower Courts thatthe non-applicant was 
justified in leaving her husband and de- 
manding separate residence and that his 
offer to her was not a genuine one. 

There remains the question of the amount 
of maintensnce. The applicant had for- 
merly been keeping several hotels at differ- 
ent places. The lower Appellate Court 
finde thathe has got a hotel and a pan 
biri shop and the income that he is making 
must naturally be decent. The pan biri 
shop, however, evidently belongs to Musam- 
mat Sona and itis rightly urged that the 
income from it should not be taken into ac- 
count. It istrue that Mohusan Ally (A. W. 
No. 5), a head constable, says that the non- 
applicant has no hotel since 14 years, but the 

(3) 52 B 763; 112 Ind Oas. 173; 30 Bom. L R 
958: AIR 1928 Bom, 418; 29 Cr. L J 1049, 

(4) 17 M 60. 

5) 6 M 371. 

(6) 14 W R 451. 

(7) 32 234 at p. 239, 
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other witnesses say that he has a flourishing 
hotel in conjunction with the pan shop of 
Sona which is evidently jointly worked. It 
is not likely that the applicant is sitting in 
idleness. as he has his own living to make. 
Even if he is depending partly on Sona’s 
earnings that isno reason why he should be 
exonerated from his responsibility towards 
his wife and children. In Maung Tin v. 
Ma Hmin (5) it was held that the words 
“sufficient means” should not be confined: 
to the achual pecuniary resources but should 
have reference to the earning capacity, 
The applicant is a vigorous man in the 
prime of life and is able to earn sufficient 
if he wishes. The amount granted to the 
wifeis not more than is necessary for her 
simple needs. Asfor the daughters their 
mother is their legal guardian and is en- 
titled to the custody of them and separate 
maintenance for them: Sarfraz Begam v. 
Miran Bakhsh (9) and Murugesan Muda- 
Liar v. Sodiamma, 30 Iod. Cas. 460 (10). 
Rupees 5 a month is not excessive and I do 
not see my way to interfere with the discre- 
tion of the lower Courts in fixing these 
figures. 

The application is, therefore, rejected. 

D: Application rejected. 

(8) 11 R 228; 144 Ind. Cas 187; ATR 1933 Rang. 
138; Ind. Rul. (1933) Rang. 92; (1933) Cr. Cas. 728; 
34 Gr. L J 815 (F B). 

(9)9 L 313; 112 Ind Cas, 478; 29 PL R 401; 
AIR 1928 Lah. 543; 29 Or, LJ 1052. 

(10) 30 Ind. Oas. 480. 


OUDH CHIEF COURT 
Miscellaneous Civil Appeal No. 58 of 1985 
September 26, 1935 
Kine, C. J. AND Zta-ut-Hasan, J. 

Rai Bahadur Babu RAGHUNATH 
PRASAD—A PPLIOANT— APPELLANT 


VErSUs 
Tue LUCKNOW SUGAR WORKS 
LTD., (IN LIQUIDATION) AND OTHESS— 
Opposite Party—REsponDENTS 

Civil Procedure Code (Act V of 1908), 8. 148— 
Lease by Court—Lease money to be deposited within 
certain time— Court, if can extend time—Lessee given 
“ first right of refusal” for the ensuing year— 
“ First right of refusal,” meaning of—Companies 
Act (VII of 1913), s. 4—" Persons", whether include 
registered companies. 

Where the order in question only sanctioned the 
grant ofa lease to the respondents on certain condi- 
tions, including the condition that the lease money 
shall be deposited within a week, and it was further 
laid down that if the respondents failed to deposit 
the money within a week, the case would be laid 
before the Courtat once for orders and the res- 
pondents failed to deposit the amount within 
time and the Court extended the time: 
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Held, that in such a case the provisions ofs, 148 
of the Code of Civil Procedureare applicable, and 
the Court had jurisdiction to extend time, 

Where the lessee was given a preferential right to 
take a lease for the ensuing yearif he was prepared 
to pay as much as any other bona fide applicant were 
prepared to give, that is the lessee had, so to speak, 
aright of pre-emption and if the offer made by the 
other was bona fide and valid, he, the lessee, was not 
entitled to take a lease ata lower figure, although he 
would be entitled to take it if he were prepared to 
offer the same figure, the right which so accrues to 
the lessee is called the right of first refusal. 
Manchester Ship Canal Co.v. Manchester Racecourse 
Co., Lid. (1), distinguished. è 

Obiter.—It is doubtful whether registered com- 
panies cannot be held to be “ persons” within the 
meaning of s. 4, Companies Act, as a registered 
company isa corporation, and for most legal pur- 
poses, can be held to bea-person. Akola Gin Com- 
bination v. Northcote Ginning Factory (2) and Firm 
of Senaji Kapurchand v. Firm of Pannaji Devichand 
(3), explained, . 

Misc. CO. A. against an order of Mr. 
Justice Bisheshwar Nath Srivastava, Judge 
of the Chief Court of Oudh, Lucknow, dated 


August 12, 1935. 


Messrs. J. Jackson, R. P. Varma and 
Sital Sahai, for the Appellant. 

Mr. J. K. Tandon, Official Liquidator and 
Dr. Quttubuddin, for the Respondent, 


Judgment.—This is an appeal against 
an order passed by the learned Company 
Judge on August 12, 1935, in connection 
with the winding up of the Lucknow Sugar 
Works Company. 

On September 22, 1933, this company 
went into valuntary liquidation but sub- 
sequently an order was passed for a 
compulsory winding up. For the year 
October, 1933, to September, 1934, a lease 
was given to certain persons for running 
the Sugar Mills for a total sum of 
Rs. 2,20,000. They actually paid in 
Rs. 80,000 and managed the business up 
toabout March, 1934, when they retired 
from the business. The liquidator had 
certain claims against them for breach of 
contract, and they on their part had 
certain counter-claims against the liquidator. 
For the year 1934-35 a lease was given 
to Rai Bahadur Raghunath Prasad for 
running the mills for a total sum of 
Rs. 3,00,0G0 to ke paid in cash before 
entering into possession. The lessee paid 
this amount and executed a lease accord- 
ing to the terms sanctioned. One of the 
conditions was that he was to be given 
first refusal of a lease for running the 
mills for the ensuing year, if he managed 
them satisfactorily during the year ending 
in September, 1935. 

It appears that the lessee suffered con- 
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siderable loss. This was parily due to 
the fact that he had tospend much more 
money in repairing and renewing the 
machinery than was anticipated. He has 
stated that he has spent Rs. 75,0C0 on the 
machinery and has had to cope with great 
difficulties in running the mills, owing to 
previous mismanagment. 

When the question came up for giving 
the lease for the following year, the learned 
Company Judge ordered the liquidator to 
advertise for offers for the lease of the 
Sugar Works for the year, 1935-36. 
Advertisements were issued in the papers 
calling for tenders which were to be sub- 
mitted, on or before June 15,. 1935. Rat. 
Bahadur Babu Raghunath Prasad himself 
made an offer for the lease for the ensuing 
year but he made an offer of Rs. 10,000 
only, asking to be informed if any better 
offers were made, so that he might be given 
preference, according to the condition 
contained in his lease. On June 15, 
1935, (that is, within the time specified 
in the advertisements) the Cawnpore Flour 
Mills made an offer of Rs. 1,20,000 by 
telegram for the lease for the season 
1935-36, and this telegram was confirmed 
by a letter, On July 19, various offers ° 
were considered by the learned Company 
Judge and subsequently draft proposals for 
the terms of the lease were sent to all the 
applicants, including the lessee Rat 
Bahadur Babu Raghunath Prasad. On - 
August 12, 1935, the order which forms the ` 
subject-matter of this appeal was passed. - 
The learned Judge stated that Raz - 
Bahadur Babu Raghunath Prasad was 
not prepared to offer more than Rs. 75,000 
for the lease for the ensuing year. Tt 
appears that this offer was madeorally in 
the presence of the Court and no written . 
tender was made for this amount. The 
learned Judge states that he had agreed 
to give Rai Bahadur Babu Raghunath 
Prasad first refusal for the next year on 
condition that the working of the mills 
was satisfactory; and he had nothing to 
complain about the working of the mills, 
but he found it impossible to give him 
the lease for the next yearfor the sum of 
Rs. 75,00 in the face of the offer of 
Rs. 1,20,000. Therefore, he accepted the 
offer of the Cawnpore Flour Mills and 
Bharat Insurance Co. (Respondents 
Nos, 3 and 2) for Rs. 1,20,000 and sanctioned 
tha lease being given to them subject to 
certain conditions. The principal condition 
was that the sum of Rs. 1,20,000 must be 
deposited in the Central Bank, Lucknow, 


Y 
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to the credit of 
a week. ; 

It appears that the condition of payment 
within a week was not fully satisfied 
although some attempt was made to 
fulfil the condition. However, this may 
be, the learned Judge passed a further 
order on August 27, extending the time 
for depositing the amount uptil August 
30. The companies concerned, who are the 
respondents Nos. 2 and 3 before us, made 
their deposit within the extended time. 

It has -been argued on behalf of the 
appellant, Rai Bahadur Babu. Raghunath 
Prasad, that learned Judge had no juris- 
diction to extend the time for making the 
deposit of Rs. 1,20,000. In support of this 
contention he has cited certain rulings, 
but we think it unnecessary to refer to them 
because they all relate to extending time 
for depositing money when the time had 
actually been fixed in the terms of a decree. 
Wethink that such cases are distinguishable 
from the facts of the case before us. 
Strictly speaking the question of the 
extension of time does not arise out of 
the order which is the subject-matter of 
this appeal. The order in question only 
sanctioned the grant of a lease to the 
respondents on certain conditions, including 
the condition that the lease money shall 
be deposited within a week and it was fur- 
ther laid down that it the res- 
‘pondents failed to deposit the 
money within a week the case would 
be laid before the Court at once for orders, 
We think that in such a case the provi- 
sions of s. 148 of the Code of Oivil Pro- 
cedure are applicable, and the Court had 
jurisdiction to extend time. 

The next point taken is that the offer 
made by the respondents Nos. 2 and 3 is 
not a bona fide offer made by an outsider 
but is practically an offer made by the 
proprietors of the company itself, and to 
accept such an offer is inconsistent with 
the condition in the appellant’s lease that 
the first refvsal should be given to him. 

The point about the offer made by the 
respondents not being bona fide is not 
clearly taken in the memorandum of appeal, 
and it is only included very indirectly 
in ground No. 5 which alleges that the 
offer was “invalid”. The appellant’s con- 
tention is thatthe Cawnpore Flour Mills 
and the Bharat Insurance Company hold 
debentures of the Lucknow Sugar Works 
to the value of about Rs. 12,00,000 and as 
the total assets of the company do not 
amount to more than about Rs. 6,00,000 


the Company within 
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that means that the debenture-holders are 
in the position of owning the company. 
If they pay Rs. 1,20,000 to the company, 
they will benefit themselves as debenture- 
holders and it would simply amount to 
taking money out of one pocket and putting 
it into another. 

In reply to this argument it hag been 
pointed out for the respondents that the 
validity of the debentures has not yet been 
‘decided. Nor has it been decided whether 
the respondents Nos. 2 and3 are entitled 
to hold the debentures. Even if it be 
accepted for the sake of argument that 
they are the holders of valid debentures, 
even so, we do not think that the argument 
of the learned Advocate for the appellant 


is sound. We are informed that the 
debentures create a charge upon the 
immoveable property of the company, 


including the machinery, but so far as 
movable property and cash is concerned, 
the debenture-holders are in no better 
position than unsecured creditors. If the 
respondents Nos. 2 and 3, as debenture- 
holders, pay in a largesum of money for 
the lease, they will not be entitled to the 
benefit of that money exclusively but will 
only have to share rateably with all the 
other unsecured creditors. We do not 
think that the offer made by respondents 
Nos. 2 and 3 can beheld invalid or made 
in bad faith oa the ground that they are 
themselves debenture-holders. 

So far as the right of first refusal is 
concerned, the appellant was given a 
preferential right to take a lease of 
the Sugar Works for the ensuing year 
if he was prepared to pay as much as 
any other bona fide applicants were pre- 
pared to give. The appellant had, so to 
speak, a right of pre-emption and if the 
offer made by the respondents Nos. 2 and 
3 is bona fide and valid, he was not en- 
titled to take a lease at a lower figure, 
although he would be entitled to take it 
if he were prepared to offer the same 
figure. Thisis what is meant by giving 
him the right of first refusal. Reference 
has been made to the case of Manchester 
Ship Canal Co. v. Manchester Racecourse Co. 
Ltd., (1883) 48 L. T. R. 436 (1) but we think 
that that case is clearly distinguishable 
upon the facts. 

It has been further argued that Lala 
Har Kishan Lal who is the managing 
director of the Cawnpore Flour Mills, and 
is the Chairman-—of the Directors of the 


(1) (1893) 48 L TR 436, 
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| Bharat Insurance Company, has been re- 
ported by Mr. Khanna, a co-liquidator, to 
have been guilty of misfeasance and fraud 
in relation to the company and notice has 


been given to hira to appear ;before the. 


Court to be examined. It is argued, there- 
fore, that he is clearly an undesirable 
person to’ be entrusted with the manage- 
. ment of the company’s property. Against 
this it is argued that, however, untrust- 
worthy Lala Har Kishan Lal may be, the 
company does not stand to lose , because 
the lease money has been actually paid 
in cash in advance. 

If be manages the business badly and 
incurs loss, the loss will not fall upon the 
company but only upon the respondents 
to whom lease has been given. It is also 
pointed out that the question whether 
Lala Gar Kishan Lal has been guilty of 
misfeasance and fraud isa question which 
ia still sub judice and we cannot assume 
that he has been guilty of such malpracti- 
ces. 

Another argument is that the respond- 
ents Nos. 2 and 3, namely, the Cawnpore 
Flour Mills and the Bharat Insurance 
Company are associations of more than 
twenty persons and that they cannot law- 
fully join together for the purpose of carry- 
ing on business for gain without being 
registered as a company under s. 4, sub- 
3.2 of the Companies Act. The case of 
Akola Gin Combination v. Northcote Gin- 
ning Factory, 26 Ind. Cas. 613 (2% has been 
relied upon for the proposition that the 
word “persons” ins.4 of the Indian Oom- 
panies Act denotes individuals and does 
not include bodies of individuals, whether 
corporate or not, since any such extended 
definition would be repugnant to the sub- 
ject and context of the section. 

In’ that case an association was formed 
of several firms and two registered com- 
panies with the object of acquiring com- 
mercial gain and the association consisted 
of more than twenty persons. It was held 
that it’ was essentially within the purview 
of 8.4, of tte Act and required registra- 
tion. This ruling does no doubt support 
the contention of the appellant. This rul- 
ing has also been cited with approval in 

the case of Firm of Senaji Kapurchand 
v. Firm of Pannaji Devichand, A. 
L R. 1930 P. ©. 300 (3). In that 
case, however, the association in question 

(2) 26 Ind. Cas. 613; 10 NLR 98. 

3) A IR 1930 P0300; 126 Ind. Cas. 429; Ind. 
Rul. (1930) PO 333; 59 ML J 435; 240 W N1107; 
39 L W 646; 32 Bom. LR 1607; 52 O L Jd 558 
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consisted of four unregistered firms. It 
was held that these firms could not be con- 
sidered to be separate “persons” for the 
purposes ofs. 4,and as the number of 
individuals in the four firms exceeded’ 
twenty it was held that the association 
must be registered under s. 4. The judg- 
ment of the learned Chief Justice of Madras 
was approved by their Lordships of the 
Judicial Committee who merely stated that 
they agreed with the judgment and with 
the reasons given. That case can hardly 
be considered a clear authority for the view 
that registered companies cannot be taken 
to be units for the purposeofs. 4 of the 
Companies Act as only unregistered firms 
were under consideration in that case. We 
are doubtful whether registered companies 
cannot be held “persons” within the mean- 
ing ofs.4,asa registered company is a 
corporation and for most legal purposes 
can be held to be a person. Section 80 
of the Companies Act shows that a regis- 
tered company can be a member of another 
company. 

Tt is not necessary to decide that point: 
for the purpose of disposing of this ap- 
peal because it has been pointed out for 
the respondents that there is no proof that 
the share-holders of the Cawnpore Flour 
Mills and the Bharat Insurance Co, exceed 
twenty individuals. We have not got any 
evidence before us from which we can 
ascertain how many share-holders there are 
in these two companies and we do not think 
we can be expected to presume that the 
number of share-holders exceeds twenty 
persons. We” think there is, therefore, no 
legal defect on the ground suggested, 

Tt has been further argued thatit is 
unlawful for the two companies to carry 
on the business of running the Sugar 
Mills because such business must be out- 
side the scope of the object’ of the compa- 
nies. 

The answer to this is that without see- 
ing the Memorandum of Association of 
each company we cannot tell what the 
objects of the companies are declared to be, 
and, therefore, we cannot definitely hold 


‘that the running of the Sugar Mills is out- 


side the scope of the objects set forth in 
the Memorandum of Association. We do 
know that the Oawnpore Flour Mills have 
been the managing agents of the Lucknow 
Sugar Works for some years and it has 
never been suggested that they were in 
any way acting in contravention of their 
Memorandum of Association or that their 
activities were unlawful, 


ft 
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It hag further been argued that no ten- 
der was madeby the respondents Nos. 2 
and. 3 within the time specified in the 
advertisements calling for tenders. We 
have already mentioned that the Cawnpore 
Flour Mills made an offer by telegram on 
June 15, which was within time. This 
telegraphic tender was subsequently con- 
firmed, and the Bharat Insurance Co, 
joined with the Cawnpore Flour Mills in 
making a joint tender on August 3, 1935. 
It is argued that the joint tender by the 
two companies was not made until after 
the time prescribed and, therefore, should 
not be taken into consideration. We are 
not prepared to accept this contention. We 
do not think that it was beyond the powers 
of the Company Judge to take into consi- 
deration a tender even though it might 
have been made after June 15. Supposing 
that no adequate tenders were received 
within that time, we think that it would 
have been quite open to him to issue fresh 
advertisements calling for fresh tenders. 
In our opinion; the learned Company 
Judge was acting within his authority in 
taking into consideration the tender al- 
though the joint tender was not made 
. until after June 15. 

It has been suggested that no appeal 
lies against the orderin question but this 
point has not been seriously argued and 
. we assume for the purpose of this appeal 
thatan appeal does lie under s, 202 of the 
Indian Companies Act. 

The result is that we dismiss the appeal 
with costs. 


D. i Appeal dismissed. 


SIND JUDICIAL COMMISSIONER'S 
COURT 


Judicial Miscellaneous No, 66 
of 1934 
l and 
Execution Darkhast No. 31 of 1935, 
June 24, 1935 
RURORAND, A. J. O. 
RAHIM~Resronprent No. 1—APPLICANT 
VETSUS 
SHAHBAN AND orases~ReEsponpENTS 
Arbitration—Arbitrator's fees—Award, if can be 


enforced as decree for arbitrator's Jees— Righi of 
arbitrator to file suit for fees, 

An award can be enforced as a decree only be- 
tween the parties thereto ; it cannot be enforced as 
a decreeso far as tha arbitration fees go. The 
arbitrator has indubitably a right to file a suitfor 
recovery of his fees, Crampton & Holt v, Ridley & 
Co, (1), referred to 


patter v. stanban (SIND). 
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Mr. Kundanmal Dayaram, for the Ap- 
plicant f | 
Mr. Hakumatrai M. Bidnani, for the 


Oppcsite Party. 

Order.—This is an application by the 
arbitrator for recovery of his fees. It is 
common ground that the reference and 
award have been made under the Indian 
Arbitration Act and the award has been 
made rule of the Court. My difficulty, 
however is, that I can only enforce the 
award gs a decree between the parties 
thereto: the only parties to the award 
are respondents Nos. 1 and 2, It was 
perhaps open to the arbitrator to 
have secured the due payment of 
his fees by asking one of the parties to 
pay the same to him and by providing 
in the award that the party who had paid 
fees to him should be entitled to 
recover the same from the other. But 
he has not done so; all that he seems 
to have stated in the award is that he 
charges Rs. 150 as arbitration fees which 


should be paid by Rahim, son of 
Datoo. That is not enough. If the 
arbitrator so wished he could have 


insisted upon payment of the fees before 
he parted with the award. But in 
view of what is stated inthe award, I 
am afraid I cannot help him. The Advocate 
who appears for the arbitrator has argued 
that as in one of the cases decided by 


-this Court under s,-10, Civil Procedure 


Code, it-was held that as an arbitrator 
was also a party to the proceedings filed 
under the Indian Arbitration Act, but 
not a party to the suit, the suit should 
not be stayed. I am not now con- 
cerned with an application for stay of 
suit under s. 10 and [ do not propose 
togo into the question whether or not an 
arbitrator is a party to or interested in 
the proceedings under the Indian Arbitra- 
tion “Act while he is not a party to the 
suit on the original cause of action. 

It is sufficient for me to observe that 
the award as it stands cannot be 
enforced as a decree so far as the 
arbitration fees go. The arbitrator hag 
indubitably a right to file a suit for 
recovery of his fees as would appear 
irom the rulings quoted by my brother 
Aston in Judicial Miscellaneous No. 500 of 
1921 acd also from the case of Cramp- 
ton & Holt v. Ridley & Co. (1). I accord- 
ingly dismiss this application but in view of 
the fact that it lies illin the mouth of 


(1) (1887) 20Q BD 48; 57L T 809036 W R 
554 
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. tion of 


< of the lease und was an 
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Rahim in whose favour the award is 
made to dispute the right of the arbi- 
trator to claim fees, [make no order as to 
costs. In disallowiug costs to Rahim I have 
taken intoconsideraticn the fact that Rahim 
has also stated in his objections that 
he has paid arbitration fees to the arbi- 
trator. But if that were so, he need not 
“have raised the technical objection on 
: which he has succeeded. 

"ON, Application dismissed. 


—— ~~ 


OUDH CHIEF COURT 
Second Civil Appeal No. 355 of 1933 
October 17, 1935 
Seivastava, J. 

BASHIR AHMAD—Derenpant 
—APPELLANT 
versus 
LAL NAR SINGH PARTAB 
BAHADUR SINGH—PLAINTIFF 
— RESPONDENT 

Rent—Weighment dues, if rent—Suit for recovery 
of such dues—Whether can be entertained by Civil 
Court—Lease—Agreement to pay weighment dues 
forming part of consideration of lease— Agreement, 
if admissible without stamp—Stamp Act (II of 
“= 1899), Art. 35. É 
Weighmentdues do not come under the defini- 
rent and the Civil Court has jurisdic- 
tion to try a suit for recovery of such dues. 

Dulare v. Umrao Kuar (1), relied on. 

"Where in an agricultural lease, the kabuliyat 
mentioned in the column for rent “Rs, 65 + 
Rs 2-0-6 for weighment dues”: 

Held, that though the sum of Re, 2-0-6 did not 

constitute rent, yet the agreement for payment 
of these dues formed ' part of the consideration 
integral part of if and 
the case was covered by the exemption contained 
in Art. 35, Stamp Act, and the agreement was not 
inadmissible for want of stamp. 
“KB. C. A. against the decree of the Subor- 
dinate Judge, Rae Bareli, dated September 
13,1933, affirming that of the Munsif, 
Dalmau. : 

Mr. Akhtar Husain, for the Appellant. f 

Messrs. Hyder Husain and H. H. Zaidi, 
for ihe Respondent. 


Judgment.—This is an appeal by the de- 
fendant who has been unsuccessful in both 
the lower Courts. It arises out of a suit 
instituted in the Court of the Munsif of 
Dalmau for recovery of Rs. 2-0-6 on account 
cf weighment dues. The claim was based 
on an agricultural lease given by the 
plaintiff-respondent to the defendant in 
respect of eight plots ofland. This lease 
ia evidenced by the kabuliyat Ex. 1 which 
purports to be for a period of one year, 
namely 1338 Fasli, The entry in the 
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column for rentin this kabuliyat 
Rs. 65-+ Rs. 2-6-0 for weighment dues at t 
rate of six pies per rupee, total Rs. 67-0 
It is contended on behalf of the app 
lant that the sum of Rs. 2-0-6 payable 3 
weighment dues must be treated as rei 
and if so,the suit was not cognizable i 
the Civil Court. It may be mentioned th 
this plea about jurisdiction was not pres 
ed before the lower Appellate Court. 
must also fail on the merits because 
my opinion the sum of Rs, 2-0-6 cann 
strictly be treated as rent. In the eolun 
of remarksit is stated that the kabuliy 
was executed for 1338 Fasli at a rent 
Rs. 65 (bajama mubligh paisath), In tl 
column for rent also the rent against t] 
eight plots is given as Ra. 65 but belc 
this figure there is an entry of Rs. 2-0 
preceded by the words weighment dues 
the rate of half anna per rupee. Theu 
of these words clearly shows that th 
sum of Rs. 2-0-6 was not rent but waa 
account of weighment dues, No doubt t] 
entries of the two above-mentioned figur 
is followed by another entry ofa sum 
Rs, 67-0-6 as total of them both. In the ci 
cumstances, thìs can only imply that tl 
total amount payable by the tenant w: 
Rs. 67-0 6 which was made up of Rs. 65 fc 
rent and Rs. 2-6-0 for weighment dues. J 
Dulare v. Umrao Kuer, 1 OO 103 (1). 


‘was held by the late Judicial Commi 


sioner’s Court that weighment dues d 
not come under the definition of rent an 
that the Oivil Court had jurisdiction | 
try a suit for recovery of such due 
I would, therefore, overrule the conter 


tion. 


Next it is contended that if the clan 
for Rs, 2-0-8 on account of weighment duc 
is not treated as rentthe kabuliyat ins 
far as it relates toan agreement for pay 
ment of this amount was inadmissible i 
evidence for want of stamp. [t is argt 
ed that the promise to pay Rs. 2-06 a 
weighment dues is an agreement inde 
pendent of the lease and in. order to mak 
the agreement admissible, it must b 
stamped asan agreement. Article 35 c 
the Stamp Act relating to leases contain 
an exemption in the case of a lease exe 
cuted for the purposes of cultivation withou 
the paymentor delivery of any fine c 
premium, when a definite term is expresi 
ed and such term does not.exceed on 
year, or when the average annua] rer 
reserved does not exceed one hundre 


(1)1 0, 0,103, 
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rupees. Though the weighment dues do 
not constitute rent, yet there can be no 
doubt that the agreement for payment of 
these dues formed part of the conside- 
ration of the lease and isan integral part 
of it. Inthe circumstances J am of opinion 
that the case is covered by the exemption 
contained in Art. 35 of the Indian Stamp 
Act, This contention also must, therefore, 
fail. 

The result is that I dismiss the appeal 
with costs. 

N. Appeal dismissed. 


MADRAS HIGH COURT 
Letters Patent Appeal No. 19 of 1934 
May 2, 1935 
OURGENVEN AND K.S. MENON, JJ. 
N. SUBRAMANIA AYYAR—PLAINTIFF-— 
APPELLANT 
VvETSUS 
V.S. R.S. RAMASUBBA AYYAR AND 
OTAERS— DRFENDANT3— RESPONDENTS 

Transfer of Property Act (IV of . 1882), s, 130— 
Actionable claim—Successive transfers—Priority— 
Test—Date of assignment or date of giving notice to 
debtor—Difference between English and Indian 
Law. 

Under the English Law, notice is essential to 
perfect the title of an assignee of an actionable claim 
and, therefore, the assignee who gives -notice earlier 
perfects his title earlier than the one who gives 
notice subsequently, but in Indiano such notice is 
necessary to perfect the assignee's title. Section 130 
of the Transfer of Property Act, lays down that the 
title vests in the assignee on the execution of the 
transfer deed and in the case of successive assignees 
of an actionable claim and priority is, therefore, 
ordinarily to be determined with reference to the date 
of the assignment and not the date of giving notice to 
the debtor. 


L. P. A. against the judgment of Mr. 
Justice Butler, dated February 2, 1934, 
in 8. A. No. 1247 of 1929 (A. B. No, 10 of 
1929,- Sub-Court, Tinnevelly) (O. S. No. 258 
of 1926, District Munsif's Court, Tinnevelly). 

Messrs. S. Ramasawmi Ayyar and V. K. 
Sreenivasa Ayyangar, for the Appellants. 

Messrs. B. Sitaram Rao, K.S. Krishna- 
swamy Ayyangar, K.S.Champakesa Ayyan- 
gar and S. R. Krishnamachariar, for the 
Respondents. 


K.S. Menon, J.—This is an appeal against 
the judgment of Butler, J. dismissing the 
sult brought by the appellant on the basis 
of a hypothecation bond executed to him by 
one Chellam Ayyar, in respect of the sub- 
a paid by the latter towards a chit 

und. 

Chellam Ayyar had taken @ ticket in a 
ehit fund, which was being managed by a 
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firm known as 8. K. S. N. of which the 
first defendant, the father of defendants - 
Nos, 2 and 3 and the grandfather of the 
fourth defendant were partners. As 
Chellam Ayyara was indebted to the plaint- 
iff, he executed the hypothecation bond 
Ex. B, in favour of the plaintiff on August 
15, 1919, in respect of the subscriptions he 
had paid for five instalments in the chit 
fund. On October 5, 1921, Chellam Ayyar, 
and his brother, Krishna Ayyar, executed 
another hypothecation bond, Ex. II, in 
favour of the fifth defendant in respect of 
the amounts paid by them for six instal- 
ments in the chit. fund (including the 
amount paid for five instalments for which 
Ex. B. had already been executed). The 
fifth defendant gave notice Ex. IV, to the 
first defendant on October 6, 1921. The 
plaintiff also sent notices to the first and 
third defendants on October 26, 1921 
(Vide Exs. E-2 and E). The amount of the 
subscriptions was, however, not payable by 
the stake-holders, according to the terms 
of the chit fund, till the July 14, 1926. 
Plaintiff, therefore, sent notices again to 
the first defendant demanding payment of 
money in July 1926 (Ex. H). The fifth 
defendant also made a demand at about 
the same time (Ex. V). Ignoring the claims 
of the plaintiff, defendants Nos. 1 and 8, 
paid the amount to the fifth defendant and 
obtained the receipt Ex. VII. In this suit 
by the plaintiff for recovery of the amount 
from defendants Nos. 1 to 3 (the fourth 
defendant having been exonerated), the 
fifth. defendant contended that the plaintiff 
was guilty of gross negligence inasmuch 
he did not secure the chit fund receipt book 
and did not give notice to defendants Nos. 1 
to 4, and that he (the fifth defendant) was 
entitled to priority over the plaintiff. 

The trial Court accepted’ the contentions 
ofthe fifth defendant and dismissed the 
suit. The lower Appellate Court found 
against the fifth defendant and decreed 
the suit. Butler, J. accepted the finding of 
the lower Appellate Court that the plaintiff 
was not guilty of gross negligence but held 
that, as the plaintiff did not give notice of 
the transfer in his favour to defendants 
Nos. 1 to 3 he was not entitled to priority 
over the fifth defendant, applying the prin- 
ciple laid down in the case of Dearle v. 
Hall (1), and dismissed the suit. It will, 
therefore, be seen that the lower Appellate 
Court and Butler, J. held, and we think, 
for very good reasons that there was negli- 


-gence, on the part of the plaintiff. We did 


(1) (1823) 3 Russ. J; 27 RR1, 
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not, therefore, allow the fifth defendant to 
argue it over again. oe 

The only question for decision, therefore, 
is which of the hypothecations—the plaintiffs 
or the fifth defendant’s—is entitled to 
priority. Chellam Ayyar's right to receive 
the amounts subscribed by him for the chit 
fund is certainly an actionable claim. That 
claim (in respect of the five instalments 
paid by him) must be deemed to have been 
effectively transferred by him to the plaint- 
iff when he executed the hypothecation bond 
Ex. B. No other act on the part of*Chellam 
Ayyar, or the plaintiff was necessary to com- 
plete the title of the plaintiff to recover the 
amount, for s. 120, Transfer of Property Act, 
lays down : oe h 

«The transfer of an actionable claim ..... . shall be 
effected only by the execution of an instrument in 
“ writing signed by the transferor or his duly authoris- 
ed agent and shall be complete and effectual upon the 
execution of such instrument, and thereupon all the 
rights of the transferor, whether by way of damages 
or otherwise, shall vest in the transferee whether such 
- notice of the transfer, as is hereinafter provided, be 


given or not.” 


There is nothing in thissection to warrant 
the view that the title of the transferee is 
not complete until a notice is issued to the 
debtors. The proviso to that section is only 
for the benefit of the debtor in case he pays 
the amount to the transferor before he 
. receives a notice of the transfer from the 
transferee. That proviso has nothing to 
. do with the title of the transferee or with 
priority of claim. It must, therefore, be 
held that the plaintiff perfected his title 
to recover the debt in question on August 
15, 1914, the date of execution of Ex. B. For 
. the same reason the title, if any, of the 
fifth defendant to recover the same debt 
must be deemed to have been perfected on 
. October 5, 1921, the date of execution of 

. IL. 
; Phe question then is whether though the 

fifth defendant obtained title to recover the 
debt only two years after the title vested in 
the plaintiff, he is entitled to priority over 
the plaintiff, simply because he happened 
to give notice ` of his claim to the 
debtors, defendants Nos. 1 to 3, before the 
plaintiff did do. Under the English Law 
he would certainly be entitled to such 
priority, and the reason for it is clear. 
‘According to the Bankruptcy Law, which 
was in force at the time the case of Dearle 
v. Hall (1), was decided, in cases of assign- 
ments of choses in action, notice was neces- 
sary in order to take the property out of 
the order and disposition of the bankrupt. 
The doctrine was extended to other cases 


SUDRAMANTA AYYAR b. BAMASUBBA avyak (MADR.) 


“makes it clear why,. 


15910 


also and it came to be held that the title 
of an assignee of a chose in action was not 
complete until he gave a notice of the 
assignment to the debtor. This was sub-. 
sequently recognised in the Supreme Court 
of Judicature Act, 1873 (vide s. 25 (b). Ii, 
therefore, a notice is essential to perfect the 


-title of an assignee, that assignee who gives 


notice earlier, perfects his title earlier than 
ihe one who gives one subsequently, and 
naturally gets priority over the latter. This 
under the English 
Law, priority in the case of successive 
assignments of choses in action, each one 
without notice of the earlier one, is deter- 
mined by the date of the notice to the 
debtor. But in India no such notice to the 
debtor is now necessary to perfect the 
assignee’s title. As already observed, 
s. 130 of the Transfer of Property Act lays: 
down that the title vests in the assignee 
on the execution of the transfer deed, and 
no further action on his part, such as send- 
ing anotice tothe debtor, is necessary to 
complete his title. In such cases, priority 
has ordinarily to be determined with refer- 
ence to the date on which the title vested in 
the transferee. In cases where the earlier 
transferee is guilty of gross negligence, or 
is estopped, and the subsequent transferee 
takes the -assignment without notice of the 
earlier one, different considerations may 
arise. But ordinarily, the date of execution 
of the deed of transfer should determine 
priority. | ; 

We are, therefore, of the opinion that the 
application of the rule laid down in the 
case of Dearle v. Hall (1), to cases coming . 
within s. 130 of the Transfer of Property- 
Act is not at all warranted. We, there- 
fore, -hold, differing from Butler, J. that 
the plaintiff is entitled to priority over the 
fifth defendant. san fe : 

My. B. Sitarama Rao, then raised another 
question, namely, that as the transfer ‘in, 
favour of the plaintiff, was only in respect 
of part of the debt due . to Chellam Ayyar, 
it was invalid, and that the transfer did not. 
come within s. 130 of the Transfer of 
Propeity Act. But, as this objection was 
not taken either in the lower Courts or 
before Butler, J. and as the plaintiff had 
no opportunily to meet it with necessary 
evidence, we did not allow it to be argued. 

We, therefore, allow the appeal, set aside 
the judgment of Butler, J. and restore ADE | 
of the lower Appellate Court. The respong» 
dents must pay the costs of the appellanN 
in this Court and in the second appeal. 

A, i Appeal allowed, 
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MADRAS HIGH COURT 
Second Civil Appeal No. 703 of 1929 
December 21, 1934 
MADHAVAN Narr, J. 

PENDELA ADI LAKSHMI AND 
ANoTHER— DEFENDANTS—-APPELLANTS 
VETSUS 
GANDIKOTA DURGAMMA AND 

Two OTAEBS—PLAINTIFFS—R ESPONDENS 

Limitation Act (IK of 1908), s. 22—Promissory 
note by deceased—Suit against widow as legal re- 
presentative—Widow pleading that daughter and 
grandson were also interested in estate according to 
will of deceased—Daughter and grandson made 
parties after suit had become barred—Added parties, 
af can rely on s, 22—Held, estate was sufficiently 
represented at time of suit and the added parties 
were bound by decree. 

A suit on a promissory note executed by 
deceased was filad against his widow, daughter and 
grandson. It was originally instituted against the 
widow only and on her pleading that according to 
the will of the deceased the daughter and grandson 
were also interested in the estate, the plaintiff amend- 
ed the plaint making them also parties. At the time 
of the amendment, the promissory note had become 
barred ; 

Held, that the added parties could not rely on 
s. 22 of the Limitation Act because the estate was 
sufficiently represented by the widow in the suit as it 
was originally constituted, and, as such, they were pot- 
entially parties to the suit and, therefore, they could 
not be haard to say that they were added as parties 
only when their names were actually entered on the 
record after amendment;'that the suit was, therefore, not 
barred and that in the absence of fraud or collusion 
the decree was binding on all the parties. Chatur- 
bhujadoss Khushaldoss v, Rajamanika Mudali (2), 
applied, Virchand Vajikarashot v. Kondu (t), relied 
on, Northern Bank of India, Ltd. v, Ramesh Chander 
(3), distinguished. f 

S. CG. A. against the decree of the Court 
of the Subordinate Judge of Bezwada, in 
A. 8. No. 78 of 1928 preferred against the 
decree of the Court of the District Munsif 
of Bezwada, in O. S. No. 413 of 1926. 

Mr. P, Satyanarayana Rao, for the Appel- 


lants. 

Messrs. G, Lakshmanna and G. Chandra- 
sekhara Sastri, for the Respondents. 

judgment.—Defendants Nos. 2 and 3 
are the appellants. The second appeal 
‘arises’ out of a.suit instituted by the 
plaintiff for recovery of money due under 
a promissory note, dated October 15, 1923, 


"executed by one Lakshmikantham deceas- 


ed, the husband ofthe lst defendant. The 
lst defendant was sued as Lakshmikan- 
tham’s legal representative. The 2nd defen- 
dant is the daughter of the lst defendant 
and the 3rd defendant is the 2nd defen- 
dants son, Lakshmikantham died in 
July 1924, leaving a will Ex.B. Under 
it .thelst and the 2nd defendants got a 
life interest in a house. The 1st defen- 
dant also got a life interest in a share of 
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the scheduled property, the 3rd defendant 
getting two shares. It is not necessary to 
refer to the other items of the will. The 
suit was filed on October 12, 1926, juet 
three days before the suit note became 
barred. It was originally instituted only 
against the lst defendant. She pointed 
out that she had no interest in the proper- 
ties and that the defendants Nos. 2 and 3 
should be made parties tothe suit. The 
plaintiff then amended the plaint and 
made them parties on May 3, 1927. It will 
be observed that by this time the promis- 
sory note had become barred. 

Section 22, cl. 1, of the Limitation Act, 
Bays : 


where after the institution of a suit, a new 


plaintiff or defendant is substituted or added, 
the suit aball, as regards him, be deemed to 
have been instituted when he was so made a 


arty.” 

P The contention of defendants Nos. 2 and 
3 (the appellants), is that the suit should 
be dismissed as against them having re- 
gard tos. 22 of the Limitation Act because 
by the time they were added as parties, the 
promissory note bad become barred. This 
contention was.rejected by the lower Court 
anda decree was passed against them, 
relying on a decision in Virchand Vajikara- 
shotv. Kondu (1). This contention is 
repeated before me in second appeal. It 
may be mentioned here that the lower 
Court accepted the statement of the plain- 
tiff that whenthe suit was instituted, she 
was not awareof the will. It is clear 
that, but forthe will, the lst defendant 
wasthe heir and representative of the 
estate of the deceased Lakshmikantham, 
and it is not disputed that she was sued 
in that capacity. 

In Virchand Vajikarashot v. Kondu (|) 
one K. a Muhammadan, effected 
a simple mortgage in favour of 
V on the June 23, 1899, the mortgage 
debt becoming due on demand which was 
made on the January 1,1900. K having 
died, asuit for sale of the mortgaged 
property was instituted by V against his 
minor son as a party in possession of the 
property on June 28, 1911. The minor's 
guardian having alleged that K left other 
heirs, a widow and two daighters, V 
applied on January 29, 1y12, to have 
them added as parties and they were so 
added on February 12, 1912. It was 
contended by the added defendants, that 
the suit was barred as against them under 
s. 22 of the Limitation Act, 1908. (See the 

(1) 39 B 729; 3L Ind. as. 180; 17 Bom, L R 
685. ah 
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head-note). It 
suit 

“Was to enforce a mortgage lien binding on the 
whole property in the hands of any heir of the 
mortgagor, the addition ` of the parties after the 
expiry of the time did not involve the dismissal of 


the suit under s. 22 of the Limitati 
of 1908),” e Limitation Act (IX 


„The learned Counsel for the appellants 
distinguishes this case on the ground that 
the suit therein related to a mortgage and 
as every part of the mortgaged property, 
in whomsoever’s hands it may be, was 
liable for the entire .claim, the “ addition 
of the ‘added defendants’ after the expiry 
of the time was not considered material by 
the Court. The lst respondent's Counsel 
argues that the trae principle on which 
the decision is based is that the 
being against the estate off the deceased, 
iL was sufficiently represented by the 
Minor son against whom it was instituted 
and that the other defendants must be 
deemed to have been potentially parties 
to 1t as originally constituted. The 
principle enunciated by the respondent’s 
Counsel finds support in_a decision of 
this Oourt in Chaturbhujadoss Kushaldoss 
v. Rajamanika Mudali (2). “The necessary 
facts and the point decided in the case 
are thus stated in the head-note: 

“A debtor died leaving a will by which he be- 
queathed his estate to his nephew subject to certain 
dispositions, The widow of the debtor disputed 
the will, In ignorance of the will and bona fide 
believing the widow to be the proper legal representa- 
tive, the creditor brought a suit against her alone, 
and obtained an ex parte decree for the debt to be 
paid out of her husband’s assets in her hands. 
The widow was in possession of a few items of the 
estate, In a suit by the nephew to set aside the 
decree and the sale in execution thereof, it was held 
that ‘as the creditor bona fide believed the widow to 
be the proper legal representative and as she was 
then interested in defending the estate and suf- 
ficiently represented the estate and as he got his 
decree without any fraud or collusion with her, it 
Ai eee plaintiff, the residuary legatee, 

No doubt, the application of s. 22 of 
the Limitation Act did not arise in that 
case, but the principle it laid down, if 
accepted, will show that in a case like the 
present the added parties cannot rely on 
8. 22 of the Limitation Act because the 
estate was sufficiently represented by the 
widow in the suit as it was originally 
constituted, and, as such, defendants Nos, 2 
and 3 were potentially parties to the suit 


was held that as the 


and therefore they cannot be heard 
to say, they were added ag Parties 
only . when their names were 


(2) 54 M 212; 129 Ind. Cas. 469; AIR 
930; 32 L W 862; (1930) 
ind. Rul. (1931) Mad, 277, 


3930 Mad. 
M WN 994; 60 M L J 97; 
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actually entered on the record after amend- 
ment. The whole question for considera- 
tion is whether the plaintiff believed the lst 
defendant to bethe proper legal represen- 


tative of the’ deceased and was interested- 


in defending the estate. If she bona fide 
believed that the lst defendant was the 
legal representative, and if she was in- 
terested in defending the estate, then ac- 
cording to the decision in Chaturbhujados 
Khushaidoss v. Rajamanika Mudali (2), 
she may be said to have sufficiently rr- 
presented the estate and ihe decree wil! 
be binding on the added parties provided 
of course that the decree was obtained 
without any fraud or collusion. I have 
already stated that when piaintiff in. this 
case instituted her suit she did not know 
anything about the existence of the will. 
But for it the Ist defendant was the legal 
representative of her deceased husband and 
the suit wes directed against her in that 
capacity. There is nothing to show that 
she was a party toany fraud or collusion. 
In my opinion the present case falls within 
the principle of the decision in Chaturbdhu- 
jadoss Khushaldoss v. Rajamanika Mudali 
(2), and the same principle may be said to 
be the basis of the decision in Virehand 
Vajtkarashot v. Kondu (1) also. 

The learned Counsel for the appellants 
relied on a decision in Northern Bank. v. 
Ramesh Chander (3). In that case the 
plaintiff in a suit on a promissory note 
executed by two persons, impleaded as 
defendants one of the executants and widow 
of another (he having died in the mean- 
time} and on a denial by the widow that 
she was the legal representative. of the 
husband substituted the name of the minor 
son of the deceased in place of the widow’s 
name but after the period of limitation for 
the suit. bad expired. It was held tbat 
8.22 of the Limitation Act was applicable 
to the facts of the case and the suit was 
barred by limitation and that the question 
whether the plaintiff had committed -a 
bona fide mistake was immaterial. This 
case no doubt supports the appellants but 
is distinguishable, on the facts of the 
present case, It would appear from the 
report that when the widow represented 
that she was not the legal representative 
of her husband, her name was struck out 
and it was then that Ramesh Chunder's 
name was added. By that time the period 
of limitation prescribed for the action had 
expired, When Romesh’ Chunder’s name 

(3) A I.R 1932 Lah, 314; 137 Ind, Cas, 89; 33 P L 


R 253; Ind. Rul, (1932) Lah, 292. 
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was added there was no one already on 
the record to represent the estate of his 
deceased father. It follows, therefore, that 
‘a decree passed without the addition of 
Romesh Chunder to the list of defendants 
could in no manner have been binding on 
Romesh Chunder because there was nobody 
already on the record to represent the estate 
of Romesh Chunder potentially. This I 
believe is the true basis of the decision, for 
the learned Judges after referring to Viroh- 
and Vijikarashot v. Kondu (1), distinguish 
the case before them pointing out this 
special feature. Referring to Virchand 
Vajikarashot v. Kondu (1), the learned 
Judges stated that ‘the suit was to enforce 
a mortgage lien binding on the whole 
property in the hands of any heir of the 
mortgagor’ and it was held that the addi- 
tion of parties after expiry of the time 
did not involve the dismissal of the suit 
under s. 22 of the Limitation Act on the 
ground that a decree for sale of the pro- 
perty would -have been binding on the 
other heirs even if they had not been added 
as parties’. Then they proceeded to state 
what I have already mentioned, that in 
case before them ‘a decree passed without 
the addition of Romesh Chunder to the 
list of defendants could in no manner 
have been binding on Romesh Chunder’. 
In the case before us, when the appellants 
were made parties, the widow was already 
on the recordrepresenting the estate. If 
this is not the true distinction, and if 
the decision is based on another reasoning 
found stated in the course of the judgment, 
viz, there is no warrant at all for the 
position that a suit can be brought against 
the estate of the deceased person as an 
independent entity, irrespective of the 
person entitled to represent the estate, Mr. 
Lakshmanna says its correctness is open 
to question according to the decisions of 
this Court. This argument is not without 
force but it is not necessary to discuss the 
point any further. 

In the circumstances of the present case 
the estate of Lakshmikantham was suffi- 
ciently represented by the widow and a 
decree passed without the addition of de- 
fendants Nos. 2 and 3 to the list of de- 
fendants would have been binding on them; 
in other words, I hold that the estate was 
sufficiently represented by the Ist defen- 
dant for the purposes of the suit, and 
defendants Nos. 2 and 3 in the circum- 
stances may be considered to have -been 
potentially parties to the suit when it was 
originally instituted. For these reasons 
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they cannot be said’ to have been added 
as new parties to the suit and the suit,- 
therefore, cannot be dismissed against them, 
In my opinions. 22 of the Limitation Act 
is not applicable to the facts of the case 
and the suit as against defendants Nos, 2 
and 3 is not barred by limitation. 

The second appeal is dismissed with costs. 


A./N. Appeal dismissed, 


SIND JUDICIAL COMMISSIONER'S 


COURT 
First Civil Appeal No. 30 of 1930 
June 12, 1955 
Davis, J. O. anv RUPOHAND, A. J.C. 
ANANDRAM NAWALMAL— APPELLANT 
versus 
RAJARAM MOTIRAM—ResponpEnt 

Hindu Law—Joint family—One member engaged 
in business—Earnings, when remain separate—Pre- 
sumption—Onus of proof. 

A member of a joint undivided family can make sepa- 
rate acquisition of property, and when such a member 
is engaged in business, unless it can be shown that the 
business grew from joint family property or that 
the earnings were blended with the joint family 
estate, they remain free and separate. The onus of 
proving thatsuch earnings are joint family property 
ison him who asserts it. Bodh Singh Doodhooria v. 
Gunneschunder Sen (1) and Annamalai Chetti v. Sub- 
ramania Chetty (2), relied on, 

Mr, Dipchand Chandumal, for the Appel- 
lant. 

Mr. Tolasing K. Advani, for the Respon- 
dent. 

Rupchand, A. J. C—This appeal 
arises out of a suit filed by two minor 
plaintiffs, sons of one Motiram, against 
their uncles for partition of property 
alleged to be the joint family property of the 
parties. It is common ground that one 
Nawalmal died in 1916 leaving four sons, 
Motiram, Anandram, Sobhraj and Tek. 
chand. He also left one Punibai, widow of 
Abichand, another son of Nawalmal, who 
predeceased him. Motiram died in 1927, 
and this suit was instituted on behalf of 
the minors through their mother as next 
friend in 1928. 


Defendants Anandram, Sobhraj and 
Tekchand contended that Motiram has 
separated from his father Nawalmal during 
his life-time and that, therefore, the plaint- 
iffs were not entitled to any sharein the 
property left by Nawalmal. They also 
contended that the only property which 
Nawalwal died possessed of was one house 
anda part of another house, and that as he 
had left debts, Motiram refused 10 take a 
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sharein the property on payment of his 
share of the debts, the amount of the 
debts exceeding the value of the property 
left by Nawalmal. They also said that 
some of the property referred to in the 
plaint had been acquired by them after 
Nawalmal'’s death and that the rest of the 
property other than that referred to above 
never existed. Now, the questions whether 
Motiram was joint with Nawalmal during 
Nawalmal’s life-time, whether he continued 
to be joint with his brothers up to the time 
of his death or not appear to have been 
tightly decided by the Judge below. 
Nawalmal had married two wives. From 
his first wife he had Motiram; while from 
his second wife were born to him the other 
four scns. It is, therefore, not improbable 
that on account of family quarrels 
Nawalmal messed separately and had a 
separate goldsmith’s shop where he carried 
on business. But that would not mean 
that Motiram separated from Nawalmal 
in the sense that he dissolved the joint 
family tie between him and his father. 
Noris there any evidence to show that 
Motiram severed the joint family tie with 
his brothers after his father’s death or that 
he relinquished his share in the property 
which his father died possessed of. 
Defendants Nos. 1 to 3 have not produced 
the books of Nawalmal nor have. they 
produced their own books which are said 
to have contained the entries of the debts 
by Nawalmal and discharged by them. 
They said that these books were stolen. 
But there ia no proof in support of it. We 
are, therefore, prepared to presume that 
Nawalmal left no debts and that the 
defendants discharged no debts of 
Nawalmal. That being so, Motiram, and 
after his death the plaintiffs, would be 
entitled to share in all the property left 
by Nawalmal. It is admitted by defend- 
ants Nos. lto 3 that one house and a 
portion of another house which are referred 
to in Schedule B were acquired by 
Nawalmal during his life-time and, there- 
fore, there can be no question that the 
plaintifis are entitled to a share therein. 
Defendants Nos. 1 to3 have proved that 
the rest of the immovable property consist- 
ing of agricultural lands and also a part 
of the house referred to in Schedule B were 
acquired by them nearly six years after 
the death of Nawalma). In order to get 
a share in this property the onus lay on 
plaintiffs to prove that there was a nucleus 
of the joint family property in the posses- 
sion cf the defendants with the aid of 
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which this property 
acquired. 

Now, itis common ground that not onl: 
during Nawalmal’s lifetime, but afte 
Nawalmal’s death Motiram carried on: 
separate business of a goldsmith. Afte 
Nawalmal’s death defendants Nos,1 to; 
carried on their own business as gold 
smiths, They have produced ‘entries from 
their books to show that they had dealing: 
-with Motiram and vice versa. It wouk 
also appear that for nearly eleven rear 
after Nawalmal’s death Motiram neve: 
claimed any share in the property left bi 
Nawalmal. If there was such extensive 
joint family property in the hands of the 
defendants as the plaintiffs have tried t 
make outin their plaint, viz., cash anc 
ornaments, etc., valued at Rs. 30 or 3 
thousand or even more, one would have 
expected Motiram to sue during his lifetime 
his step-brothers for recovery of his share 
therein. It is not difficult to believe thai 
as the property left by Nawalmal only 
consisted of the residential house and £ 
part of the other house which is in dispute 
and which was used by him as a dispensary 
Motiram did not care to file a suit for parti 
tion, Norent was being realised by the 
defendants and they were maintaining 
Punibai, widow of Abichand. Punibai is 
the sister of Motiram’s wife and that pro 
bably accounts for the fact that the property 
left by Nawalmal was not divided during 
the lifetiine of Motiram. In Bodh Singh 
Doodhooria v. Guneschunder Sen (1), their 
Lordships of the Privy Council have said 
at p. 307: 

“The facts thus brought to our attention render il 
impossible for us to look upon the family as a join’ 
Hindu family inthe ordinary sense of the term, thai 
is, asa family having all things in common; al 
acquisitions being made from the joint funds o: 
the family,and all members being entitled to share 
in the benefits of any property held in the name 
of any member of the family, It is clearto us 
from the evidence that while the family have some 
ancestral property in joint possession, some of the 
members of the family acquired separate property 
from their own funds and dealt with it as thei 
own without reference to the other members of the 
family. Sucha stateof things may, in their Lord 
ships’ judgment, be fairly beld to weaken, if no 
altogether to rebut, the ordinary presumption o: 
Hindu Law asto property in the name of one membe: 
of a joint family; and tothrow upon those who claim 
as joint property, that of which they have allowec 
their c0-parcener, trading and incurring liabilitie: 
on his separate account, to appear to be the sol 
owner, the obligation of establishing their title by 
clear and cogent evidence.” 


In Annamalai Chetty v. Subramanic 
(D 19 W R 356; 12 B L R 317; 3 Sar, 253. 
*Page of 19 W. R.—|Ed.] 
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Chetty (2), their Lordships of the Privy 
Council have said: 


“A member of a joint undivided family can make 
separate acquisition of property and when sucha 
member is engaged in business, unless it can be 
shown that the business grew from joint family 
property or that the earnings were blended with 
the joint family estate, they remain free and 
separate.” 


The observations in both these cases are 
pertinent to the present case. The rest of 
the immovable property which is in 
dispute was acquired by defendant No. 1 
in his own name, and nearly six years 
after he had been carrying on business 
along with his two brothers, defendants 
Nos. 2 and 3, who were all born from the 
same mother, separately while their step- 
brother Motiram was carrying on a separate 
business in his own name and for his own 
benefit. Under those circumstances, the 
onus lay heavily upon the plaintiffs to 
prove that this property which was 
acquired by defendant No.1 in his own 
name was to be treated as joint family 
property of Motiram and of defendants 
Nos. 1 to 3. Under the circumstances, we 
are afraid we must hold that the rest 
of the immovable property has not been 
proved to be joint family property of the 
plaintiffs and their uncles and that the 
plaintiffs are not entitled to a share 
therein. With regard to the movables 
again, it would appear that no evidence 
was given by the plaintiffs to prove what 
movable property, if any, was left by 
Nawalmal. The Judge has proceeded on 
the admission made by defendant No, 1 in 
his evidence that at the date of the suit, 
defendant No. 1 was in possession of about 
Rs. 4,000 cash and that defendants Nos. 1 
to3 and their wives were in possession of 
ornaments and other household effects 
of the value of Rs. 1,500. That admission 
does not at all show that the cash and orna- 
ments existed at the time of Nawalmal's 
death or that they were acquired out of a 
nucleus of the family property or were 
treated by the sons as family property. 

On the other hand, there is the admitted 
fact that when Motiram died the assets of 
his goldsmith’s business which were in a 
dablo were brought to defendant No, 1 by 
‘the plaintiff's mother and remained in 
deposit with defendant No. 1 for a few 


days. This dablo was then returned to the 
plaintiff's mother and her signature 
obtained. That being so, this is another 


(2) 330 W N 435; 113 Ind. Oas. 897; AIR 1929 
P 01; 29 L W91; (1929) M W N 39; 49 OL J93; 
31 Bom. L R 280; 10,P L T 283; 6 ʻO W N 108: 
(1929) A L J 9 (P O), 
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circumstance which leads us to the conclu- 
sion that Motiram retained with himself 
the movables’ as his own self-acguired 
property while defendants Nos. 1 to 3 
retained with themselvee the movables 
as their property. The Judge below has 
awarded to the plaintiffs one-sixth share 
in the property and cross-objections have 
been filed with regard to that part of his 
judgment. On the facts, there can be no 
doubt that the plaintiffs are entitled to one- 
fourth share of the property left by 
Nawalmal, subject however to the right of 
residence and maintenance of Punibai, 
widow of Abichand, whois defendant No. 4. 
The decree of the lower Court is, therefore, 
modified as under: There will be a decree 
in favour of the plaintiffs for partition and 
possession of one-fourth share of two 
houses referred toin Schedule B except 
that part of one of the houses which has 
been subsequently acquired by the defend- 
ants. With regard to the right of Punibai, 
the trial Court will go into the question 
what part, if any, of the joint property 
should be made subject to a charge in 
favour of Punibai so far as her mainten- 
ance and residence is concerned. This 
will be decided in execution proceedings. 
The claim with regard to the rest of the 
property in dispute is dismissed. Hach 
party to bear his own costs throughout. 
D. Decree modified. 
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CALCUTTA HIGH COURT 
Civil Appeal No. 164 of 1930 
May 3, 1935 
MUKERJI AND M. O. Guose, JJ. 
BENOY KRISHNA SADHUKHAN 
AND OTHERS —PLAINTIFS8S—APPELLANTS 


versus 
PANOHANAN SADHUKHAN AND OTHERS 


— RESPONDENTS 
Benami—Transaction very old—No direct evidence 
available—Safest course tobe followed—Pardanashin 
lady—Transactions with, when can be upheld—Evi- 
dence Act (I of 1872), s. 111—‘‘Active confidence” in- 
terpretation of—Doneein fiduciary relationship to 
donor—Good faith of transaction must be prov- 


ed. 

Where a transaction was very old one and no 
direct evidence was available in determining the 
question as to whether the transaction was a benami 


one ; 

Held, that the safest course in cases of this kind 
was to keep in view the principles of onus 

In cases of transactions by a pardanashin lady the 
disposition made must be substantially understood 
and must really be the mental act, as its execution 
is the physical act, of the person who makesit. The 
parties relying on it must satisfy the Court that the 
deed has been explained to and understood by the 
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party thus under disability, either before execution 
or after it under circumstances which establish 
adoption of it with full knowledge and comprehen- 
sion. The mere execution by such a person, although 
unaccompanied by duress, protest or obvious signs 
- of misunderstanding or want of comprehension, is in 
itself no real proof of a true understanding mind in 
the executant. 

The words “active confidence” in s. 111, Evidence 
Act, indicate that the relationship between the 
parties must be such that the one is bound to protect 
the interests of the other. But the words should, in 
order that the law may be really protective, receive a 
wider interpretation. 

[Case-law referred to.] s 

Where a gift is executed to a person standing in & 
fiduciary relationship to the donor, the donee on the 
principle enunciated ins 111, Evidence Act, is bound 
to establish the good faith of the transaction. The 
donee may prove that the donor had independent 
advice or that the fiduciary relation had ceased for 
so long that the donor was under no control or 
influence whatever. Faridunnissa v. Mukhtar Ahmed 
(1), followed. 

C. A. from the original decree of the Se- 
cond Additional Sub-Judge, 24-Parganas, 
dated January 3), 1930. 

Messrs. Jatindra Mohan Choudhury, 
Premranjan Roy Choudhury and Susil 
Kumar Lahiri, for the Appellants. 

Messrs. S. C. Basak and Paresh Nath 
Mukerji, for the Respondents. 


Judgment.—The plaintiffs who . wer® 
unsuccessful in a suit for declaration of 
title and recovery of possession with mesne 
profits and for accounts in respect of a 
karbar which was a businessin oil, have 
preferred this appeal. In the sixties of the 
last century we first hear of a family con- 
sisting of a man named Mohesh Chandra 
Sadhukhan, his mother Parbati and his 
wife Muktamani. The family were oilmen 
by caste and they earned their living by 
a caste-basiness, namely a business in 
oil. In 1864 a plot of land 1 bigha 12 
cottahs in area which then bore Holding 
No. 67 in a Sub-Division of Panchannagram 
jn the District of 24-Parganas was ac- 
quired by Parbati by purchase and in 
1867 she transferred it by way of gift 
to Muktamani. In 1873 Mohesh took 
mourashi mokarari settlement of a holding 
bearing No, 68 and_ lying adjacent to 
the west of Holding No. 67 and he trans- 
ferred this holding along with some other 
lands which he appears to have also ac- 
quired by then to Muktamani by a kobala 
in 1878, Mohesh died in 1892. In 1920 
Muktamani made a gift of the lands of 
Holdings Nos. 67 and 68 and the structures 


which she in the meantime had erected on: 


them to one Hari. Charan Sadhukhan and 
his two sons. Hari Charan was a mamato 
cousin of Muktamani and had been for a 
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long series of years putting up with Mohesh 
and as stated inthe plaint had been ap- 
pointed by Mohesh to supervise the busi- 
ness and conduct the shop in which it was 
carried on. Andin 1:89 Mohesh who had 
then apparently fallen into debts, had 
sold to Hari Charan the ghurs which then 
stood on Holding No. 67 as also the business 
itself together with all fittings, appliances, 


ete. Muktamani died in 1927. Hari 
@haran also is dead and his sons are the 
defendants in this suit. 

The plaintiffs claim and have been 


found to be the heirs of Mohesh and also 
of Muktamani in respect oí her stridhan 
properties. As heirs of Mohesh they 
alleged that Holding No, 67 belonged to 
Mohesh, the purchase in the name of 
Parbati and the gift in favour of Muktamani 
by her being both benami, and that the 

sale by Mohesh to Muktamani of Holding 
No. 68 was alsoan unreal transaction. On 
that footing they claimed title as reversion- 
ary heirs of Mohesh on Muktamani’s 
death to the two holdings which are now 
numbered 40 and 44 ana comprise an area 
of 3 bighas 5  cottahs together with the 
pucca structure thereon. The entire pro- 
perty goes by the description of premises 
Nos. 6-7 Gariahat Road, Ballygunge. In 
the alternative and as heirs of Muktamanii - 
they impugn the validity of the gift made 

by her in favour of the defendant and 

their father Haricharan and claim title 

to the property as such heirs. The karbar 
ceased to exist some long time ago, and 
the claim toithas been given up by the 

plaintiffs, as appellants in this appeal, and 

so need notbe considered. The defence 
was that all the transactions referred to 
above werereal and that the defendauts 
have acquired a title which is indefeasi- 
ble. The usual difficulties which a Court 

feels in dealing with the question of 
benami are present in the case. Added 

to those difficulties the danger of an un- 

conscious leaning on the part of the Oourt 

to regard as benamt, a transaction in the 

name of a woman when her resources are 

not apparent, though as a matter of law, 

there isnosuch presumption. On the top. 
of all this is the fact that the transactions 

that have to be judged are such in respect 
of which by reason of the time that has 

elapsed since then no direct evidence 18 

available and such little of it as has been 
produced is obviously untrustworthy. 


The safest course in cases of this kind 
is to keep in view the principles of onus 
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such as have to be applied from point to 
point. (Their Lordships referred to the 
several documents executed before the 
gift in question, and proceeded). We 
now come to the deed of gifs Ex. 6 which 
Muktamani executed in favour of Hari 
Charan and his two sons the two defen- 
dantas. The document sets out the rela- 
tions between the parties such as they had 
been ever since, since the death of Mohesh. 
Its recitals make it perfectly clear, and 
there is not a particle of evidence to the 
contrary that she had become a part of Hari 
Charan’s family. It was Hari Charan and her 
sons who were looking after her, catering to 
her needs and ministering to her comforts. 
Prompted by affection and in recognition 
of and asa reward for their services, she 
gave them by this document this property 
which was only one item out of several 
properties ihat she had. (Compare the 
properties described in Ex. 5). The donees 
were the only people who had ever cared 
for her since she had become a helpless 
widow though she had properties of her 
own and it was only natural that having 
grown old she should be anxious to do 
thema good turn. The validity of this 
transaction bas been severely challenged 
on behalf of the appellants, and a large 
number of judicial decisions have been 
cited in which the legal position as regards 
transactious cf this nature has been dis- 
cussed. The principles bearing on the 
question are urmly established. 


In a transaction such as the present, two 
points generally emerge and they have to 
be kept distinctly in view; first that the 
transaction is by a person who by reason 
of his or her illiteracy or of some such 
cause has not the usual means of fully 
understanding the nature and effect of 
what he or she is doing and in, this cate- 
gory is included transactions by 
persons, such as pardanashins, whose 
disabilities under Indian social usages 
make them dependent upon or 
subject to influences of others sven though 
nothing inthe nature of deception or co- 
ercion may have occurred; and second, 
that the transaction is in favour of a per- 
son who by reason of some fiduciary posi- 
gion that he holds in relation to the one 
who makes the transfer to his own dis- 
advantage, is undera special liability to 
establish the good faithof the bargain. 
The law as regards transactions of the 
first class has been very fully explained 
by Lord Sumner in Faridunnissa v. 
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Mukhtar Ahmed (1), at pp. 350-352*. The 
relevant passages from his Lordship's 


judgment run in these words : 

“The law of India contains well-known principles 
for the protection of persons who transfer their 
property totheir own disadvantage when they have 
not the usual means of fully understanding the 
nature and effect of what they are doing. In this 
it has only given the special development which 
Indian social usages make necessary to the general 
rules of English Law which protect persons whose 
disabilities make them dependent upon or subject 
.them to the influence of others, even though nothing 
in the nature of deception or coercion may have 
occurred, This is part of the law relating to 
personal capacity to make binding transfers or 
settlements of property of any kind. That the 
instrument here isa wakfnama is a mere accident 
and the general and well settled law of wakf is not 
in question, The case of an illiterate pardanishin lady 
denuding herself of a large proportion of her pro- 
perty without professional or independent advice 
is one on which there is much authority. 

Independent ` legal advice is notin itself essential: 
Kali Buksh Singh v. Ram Gopal Singh (2). After 
all, advice, if given might have been bad advice or 
the settlor might have insisted on disregarding it, 
The real point is that the disposition made must 
be substantially understood and must really by the 
mental act, as its execution is the physical act, 
of the person who makes it: Wajid Khan v. 
Ewaz Ali Khan (3) at p. 148} and Sunitabala Debi v. 
Dhara Sundari Debi (4), at p, 2764, The appellant 
clearly had no such advice nor is it{contended that she 
had. If, however, the settlor’s freedom and comprehen- 
sion can be otherwise established or if as is the res- 
pondent's case here, ths scheme and substance of 
the deed were themselves originally and clearly 
conceived and desired by thesettlor and were then 
substantially embodied in the deed, there would be 
nothing further to be gained by independent advice. 
Ifthe settlor really understands and means to make 
the transfer, it is not required that someone should 
have tried to persuade her to the contrary. Again 
the question arises how the stateof the  settlor's 
mind isto be proved. That the parties to prove 
it are the parties who set up and rely on the deed 
is clear. They must satisfy the Court that the 
deed has been explained to and understood by the 
party thus under disability either before execution 
or after it under circumstances which establish 
adoption of it with full knowledge and comprehen- 
sion : Sudisht Lal v, Sheo Bharat (5), at p. 439 


(1) 52 I A 342; 89 Ind. Cas. 649; A I R 19z5P 0 
203; 47 A 703; ZOW N 662; 49M LJ 758: 42 OL J 
531; 23 A LJ 1000: 280 O 338; (1925) M WN 91s; 
A Oe J 656; 30 O W N 387; 28 Bom. L R 193 
¢ (2) 41 I A 23; 21 Ind. Cas. 985; 36 A BI; Is CWN 
282, 18 O O 378; (1914) M W N 112;12 A LJ 115; 
15 M L T 130; 19 O L J 172; 10 Lv 67; 26M L J l2]; 
16 Bom. L R 147 P 0). 

(3) 18 O 545; 18 I A 144; 6 Sar. 46 (P O). 

(4) 46 I A272; 53 Ind, Oas. 131; AlR 1919P O 
24; 47 O 175; 37 M L J 483; 17 A LJ 937; (1919) M 
W N 821; z2 Bom. LR l; 24 U W N 297; uU LW 
227; 2U PL R(P 0) 2P 0). 

(5) 7 O 245; BL A 39 (P O). 





* Pages of 52 I. Aa—|#d.] 
Page of 18 l. A.—|Ed.] 
Page of 46 1. A.—|Ed,] 

§ Page of 81. A.—[id.] 
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Shambati Koeri v, Jago Bibi (6), at p. 131* and Sajjad 
Husain v, Abid Husain (7). Further the whole 
doctrine involves the view that mere 
by such a person although unaccompanied by 
duress, protest or obvious signs of misunder- 
standing or want of comprehension, is itself no 
real proof of a true understanding mind in the 
executant. Evidence to establish such comprehen- 
sion is most obviously found in proof that the 
deed was read over to the settlor and, where 
necessary, explained. If it is in a language 
not understand, it must, of 
course be translated, and it is to be remember- 
ed that the clearness of the meaning of the 
deed will suffer in the process. The extent and 
character of the explanation required ‘must de- 
pend on the circumstances. Length, intricacy, the 
number and complexity of the disposition, or the 
unfamiliarity of the subject-matter, are all 
reasons for requiring an increased amount and 
efficiency of explanation. Thus a matter not 
likely to attract the attention of the executant 
in itself ought not to be relied on as binding, 
unless her attention has been directly drawn to 


execution 


“ib: Shambati Koer v. Jago Bibi (6) at pp. 132 
and 137.* 
So if the deed, as presented for execution, 


differs substantially, either by way of addition 
or of omission, from the scheme and details 
which the intending settlor has previously laid 
down, the discrepancy ought to be clearly point- 
ed out and its nature and effect should be fully 
described, unless, which must be rare, the differ- 
ence is so obvious that even a person in the 
settlor’s position must yerceive and appreciate it 
for herself. If the description and explanation 
have been partial or erroneous, or have not been 
given at all, the question will then arise, as it 
arises where there has been no independent 
legal advice, whether, if proper information had- 
been given, it would have affected the mind of 
the executant in completing the deed. On the 
other hand, the doctrine cannot be pushed so far as 
to demand the impossible. The mere declaration 
by the settlor, subsequently made, that she had 
not understood what she was doing, obviously is 
not in itself conclusive. It must be a question 
whether, having regard to the proved personality 
of the settlor, the nature of the settlement, the 
circumstances under which it was executed, and 
the whole history of the parties, it is reasonably 
established that the deed executed was the free 
and intelligent act of the settlor or not, If 
the answer is in the affirmative, those relying on 
the deed have discharged the onus which rests 
upon them, Of course fraud, duress and actual 
undue influence are separate matters.” 

It should be observed here that if 
fraud, duress or undue influence is alleged 
as a ground for invalidating the trans- 
actions, the law to be applied is that 
containedin ss.15 to 19, respectively of 
the Contract Act. Andinacase of undue 


influence which is generally what is 


ea 29 0749; 29 I A 127; 4 Bom, LR 444; 8 Sar, 304 


)s 
\ 7) 301 A 156; 16 Ind. Cas, 197; 34 A 455; 16 OW 
N +89; 23 ML J 210; 10 A L J 364;16O Lg 613: 
14 Bom. L R 1055;12 M L T 361; (1912)M W N 976: 
15 O O 271 (P O; ; i 


~ Pages of 29 I. A.—[Ed.] 
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either expressly alleged or impliedly sug- 
gested, the onus that has to be discharged 
by one party or the other is clearly 
enunciated in the section dealing with 
it. As regards the second class. of cases 
so far as statute-law is concerned, it is 
contained in s. 111, Evidence Act. It 
says: 

“Where there is a question as to the good faith 
of a transaction between parties, one of whom 
stands to the other in a position of active confi- 
edence, the burden of proving the good faith of 
the transaction is on the party who is in a posi- 
tion of active confidence.” 

The words “active confidence,’ it is 
true, indicate that the relationship bet- 
ween the parties must be such that the 
one is bound to protect the interests of 
the other. But as Sir Frederic Pollock 
in his book on Fraud, Misrepresentation 
and Mistake has observed, the words 
should, in order that the law may be real- 


ly protective, receive a wider interpreta- 
tion. Upon the relations between the 
parties, such as they appearto have been 


according to the recitals contained in the 
document, and in view of the other evi- 
dence that there ison the record on this 
point, it may be conceded that the do- 
nees are, on the principle enunciated in 
s. 111, Evidence Act, bound to establish 
the good faith of the transaction. In the 
Court of Chancery a class of cases was very 
familiar in which a donor would come up 
and impeach a gift which he had previous- 
ly made. In such cases the rule inthe 
words of Farwell, J., in Powell v. Powell 
(8), was this : 


“It has been for many years well cettled that 
no one standing ina fiduciary relation to an- 
other can retain a gift made to him by that 


other if the latter impeaches the gift within a 
reasonable time, unless the donee can prove that the 
donor bad independent advice, or that the 
fiduciary relation had ceased for so long that 
the donor was under no control or influence 
whatever,” e A 
In All-card v. Skinner (9), 

a case of this class, Cotton, L. J. 


ed the principles in these words : . 
“The question is: Does the case fall within the 
principles laid down by the decisions of the 
Court of Ohancery in setting aside voluntary 
gifts executed by parties who at time were 
under such influence as, in the opinion of the 
Court, enable the donor afterwards to set the 
gift aside? These decisions may be divided into 
two classes: first, where the Court has been 
satisfied that the gift was the result of influence 
expressly used by the donee for the purpose ; 
secondly, where the relations between the donor 


(8) (1900) 1 Oh. 243; 69 L J Oh. 164; 82 L T 
84 


(9) (1887) 36 Oh.D145; 56 LJ Oh. 1052; 36 Wk 
251; 57 L T 6l. 


which was 
explain- 


1939 


and donee have at or shortly before the execution 
of the gift been such as to raise a presumption 
that the donee had influence over the donor. In 


such a case the Court sets aside the voluntary 
gift, unless it is proved that in fact the gift 
was the spontaneous act of tha donor acting 


under circumstances which enabled him to exer- 
cise an independent will and which justify the 
Gourt in holding that the gift was the result of 
a free exercise of the donor's will, The first 
class of cases may be considered as 
on the principle that no one shal! be allowed to 
retain any benefit arising from his own fraud or 
wrongful act. In the second class of cases the Court, 
interferes, not on the ground that any wrong- 
ful act has in fact been committed by the 
donee, but on the ground of public policy, and 
to prevent the relations which existed between 
the parties and the influence arising therefrom 
being abused.” 

Another case of this class ie 
Inche Noriah-v. Shaikh Allie Bin Omar (10). 
On behalf of the appellant a good deal of 
reliance was placed on the last-mentioned 
decision because there the donee had 
independent advice from a lawyer and yet 
the gift was set aside because the lawyer 
did not fully comprehend the situation that 
the donee was makinga gift of practical- 
ly the whole of his property and did not 
bring home to the mind of donor that she 
could more prudently and equally effec- 
tively benefit the donee by bestowing the 
property upon him by will. Now there is 
no reason why the principle governing this 
class of cases should not be equally ap- 
plicable to cases in which the transaction 
is challenged not by the donee himself 
but by somebody claiming through the 
donee after ithe donee’s death, the only 
difference being that in such a case 
there is the fact, which has tobe thrown 
into the scale by which the facts are to be 
weighed, that the donee during the period 
that he was alive did not challenge the 
transaction. Mr. Choudhury has, therefore, 
on the strength of Inche Noriah v. Shaikh 
Allie Bin Omar (10) argued that in the case 
before us it wasthe duty of the Pleader 
who is said to have helped Muktamani in 
putting the transaction through to have dis- 
suaded herfrom making the gift and to 
have advised her that she could equally 
effectively make a will bequeathing 
property tothe intended donee. We are 
not prepared to regard this argument as 
well founded, In the first place it should 
be noticed that it is perfectly plain that 
in the first of the two classes of cases 
enumerated above, as Lord Sumner has 
clearly observed in this judgment in 
Faridunnissa v. Mukhtar Ahmed (1), inde- 
ae AO 127; 98 LJ P Ol; 45 TL BR; 140 
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pendent advice is not necessary but that 
the burden is capable of being discharg- 
ed in other ways. And it is also clear 
from what Lord Hailsham, L. C., has said 
in Inche Norish v. Shaikh Allie Bin Omar 
(10), that that also is the position as re- 
gards the second class of cases. He 
has said ; 

“But their Lordships are not prepared to ac- 
cept the view that independent legal advice is 
the only way in which the presumption can be 
rebutted ; nor are they prepared to affirm that 
independent legal advice, when given, does not 
rebut the presumption, unless it be shown that 
the advice was taken. It is necessary 


for the 
donee to prove that the gift was the 


result of 


the free exercise of independent will. The most 
obvious way to prove this is by establishing 
that the gift was made after the nature and 


effect of the transaction had been 
to the donor by independent and 
son so completely as to 
the donor was acting 

fluence from the donee 


fully explained 
qualified per- 
_ satisfy the Oourt that 
independently of any in- 
uer and with the full appre- 
ciation of what he was doing: and in cases 
where there are no other circumstances, 
this may be the only means by which the donee 
can rebut the presumption. But the fact to be 
established is that stated in the judgment already 
cited of Cotton, L, J., and if evidence is given 
of circumstances sufficient to establish this fact, 
their Lordships see no reason for disregarding 
them merely because they do not include 
independent advice from a lawyer, Nor are their 
Lordships prepared to lay down what advice 
must be received in order to satisfy the rule 
in cases where independent legal advice is relied 
upon, further than to say that it must be given 
with a knowledge of all relevant circumstances 
and must be such as a competent and honest 
adviser would give if acting solely in the}interest 
of the donor,” 

Nextly, inthe present case, Muktamani 
was not by the transaction, depriving her- 
self of all her properties, but only a 
small portion of it and it is obvious that 
she was acting on a motive that is per- 
fectly legitimate _.and understandable. 
Lastly, upon the evidence of D. W. No. 1 the 
scribe Gopal Sirdarand of D. W, No. 2 is 
the Pleader Pramatha Nath Bhattacharjee, 
there is no doubt whatever that Mukta. 
mani made the gift fully understanding 
its true nature and effect. The Pleader 
explained to her what the document would 
mean to her and although the scribe in 
his cross-examination has tried „to help 


the plaintiff his change of front is too 
patent to escape detection. We are of 
opinion that the Court below was 
right in its decision. We accordingly 
order that the appeal be dismissed with 
costs. 

D. Appeal dismissed. 
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_RANGOON HIGH COURT 
First Civil Appeal No. 172 of 1934 
April 2, 1935 
MosLEY AND DUNKLEY, JJ. 
L. N. CHETTYAR FIRM— APPELLANT 
versus 
M. P. R. M. FIRM— RESPONDENT 
Civil Procedure Code (Act V of 1908), 0. XXX, r. 1, 

0. I, r.10, s. 99—Firm having sole proprietor—Suit 
in firms name — Maintainability — Such suit filed— 
No objection till trial is over—Held, necessary amend- 
ments in plaint, judgment and decree could be granted 
by Appellate Court without remanding case. 

It is clear from the provisions of sub-r. (1) of 
,r.1, Civil Procedure Oode, that a suit can be 
brought in a firm name only when the firm consists 
of two or more persons as partners, and therefore, 
where a certain person is the sole proprietor of it, a 
suit cannot be brought in the firm's name. Mason & 
Son v, Mogridge (|) and Neogi Ghose & Co. v. Sardar 

Nahal Singh (2), relied on. 

“A suit was brought in a firm's name which had 
only a sole proprietor and at the very outset the 
defendant had notice of this. The proprietor was 
examined on commission and no objection was taken 
regarding the maintainability of the suit till the trial 
was over : i 

Held, that under s 99, Oivil Procedure Code, the 
High Court in appeal could order necessary 
amendment in the plaint, judgment and decree 
without ordering a remand to the original Court for 
re-hearing and as such an amendment would mean a 
change only in form and not in substance. 

[Case-law referred to.] f 
P. C. A. from the decree of the Assistant 
District Court, Maubin, dated June 30, 


1934. 


Mr. E. Hay, for the Appellant. 

Mr. F. S. Doctor, for the Respondent. 

Dunkley, J.—The suit out of which this 
appeal arises was brought in the name of 
M. P. R. M. Chettyar Firm for a declara- 
tion of ownership of certain land, and the 
plaintiff-respondent firm has obtained a 
decree in the District Court. During the 
course of the hearing of the suit it trans- 
pired that M. P. R. M. Meyappa Chettyar 
is the sole proprietor of this firm and car- 
ries on business under this firm name. 
Considered as an action brought by M. P. 
R. M. Meyappa Chettyar, the decision of 
the District Court was undoubtedly correct 
on the merits. The suit was based on a 
registered deed of sale, whereby the land 
in question was transferred by P. L, S. P. 
Subramaniam Chettyar to M. P. R. M. 
Meyappa Chettyar for a consideration of 
Rs. 10,000. The defence of the defendant- 
appellant firm in the suit was that the 
transfer was fraudulent and without con- 
sideration, At the trial the consideration 
was amply proved. It consisted of the 
payment of debts to the amount of Rs. 10,000 
due by the P. L. S. P. Chettyar firm to 
other Chettyar firms. It was further pro- 
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ved that for at least two agricultural 
seasons prior to the date of suit brought, 
that is November 5, 1931, the plaintiff- 
respondent had leased out the land to 
tenants, and had received the rents and 
profits thereof. The sale to M. P. R. M. 
Meyappa Chettyar took place on October 9, 
1928, and it is suggested on behalf of the 
appellant that. the circumstances of this 
transaction are suspicious. On January 3, 
1928, P. L. S. P. Subramaniam Chettyar 
sôld this land by registered deed for an 
alleged consideration of Rs. 15,000 to 
N. P. R. M. Meyappa Chettyar (who bears no 
relation to M. P. R. M. Meyappa). At that 
time the P. L. S. P. firm was being pressed 
by some of its creditors, and the considera- 
tion was to be the payment by N. P. R. 
M. Meyappa Chettyar of debts to the 
extent of Rs. 15,000 due by the P. L. S. P. 
firm to the latter's creditors. It trans- 
pired in evidence that N, P.R. M. Meyappa 
failed to pay these creditors except to the 
extent of Rs. 3,000 and hence the considera- 
tion for the sale to N. P. R.M. Meyappa 
failed. Consequently, on October 9, 1928, 
N. P. R. M. Meyappa re-transferred this 
land by a registered deed to P. L. 8. P. 
Subramaniam, who, in his turn, transferred | 
it on the same day to M, P. R. M. Mey- 
appa. Icansee nothing suspicious in these 
transactions. 

It has been pointed out on behalf of 
the appellant that the fact that no mention 
of this latter transaction is made in the 
books of account of the M. P. R. M. Firm is 
a suspicious circumstance. Admittedly 
these books of account were not produced, 
but then, on the other hand, they were not 
called for by the appellant, and there is 
evidence to show that the receipts and 
expenditure on account of this land are 
mentioned in the books of the M. P. R. M. 
Firm. On the facts as adduced in evi- 
ence in the original Court, the appellant 
was bound to fail and this is admitted 
now in argument on behalf of the appel- 
lant. The argument adduced before us is 
that a suit in the firm name was not 
maintainable, and that Meyappa Ohettyar 
personally must be substituted as the 
plaintiff, and that this should be done 
only on terms, and the terms should be 
cosis of all proceedings to date and the 
rehearing of the suit from the very begin- 
ning on the right plaintiff having been 
substituted. Admittedly the appellant 
desires this course to be taken because 
he thinks that he is now in a better 
position, than he was at the previous . 
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hearing of the suit, to prove that the 
transfer to M. P. R. M. Meyappa as 
fraudulent and without consideration. 

Two points have been raised in argu- 
ment on behalf of the appellant. The 
first, is that, as the firm of M. P. R. M. 
Ohettyar is owned by a single person, 
under the provisions of O. XXX, r. 1, 
Civil Procedure . Code, a suit cannot be 
brought in the firm name. Secondly, it 
is urged that the agent who has brought 


the suit on behalf of the M. P. R. M. ` 


Firm and has signed and verified the 
plaint isthe agent of the firm, and not 
the agent of the owner of the firm, and, 
therefore, cannot bring a snit on behalf 
of Meyappa personally. It is pointed out 
that there is nothing on the record to 
show that the power-of-attorney held by 
this agent authorizes him to bring a suit 
in respect of the private property of the 
owner of the firm. This second point 
involves a consideration of the terms of 
the power-of-attorney which has not been 
canvassed before us, but it appears to 
me to be an argumentun in circulo. As 
agent of the firm his authority must have 
been granted to him by the owner of the 
firm, and if he is authorized to bring 
this particular suit on behalf of the firm 
he plainly must be authorized to bring 
it on behalf of the owner thereof. As 
regards the first point, it is clear from the 
provisions of sub-r, (1) of O. XXX, r.1, 
that a suit can be brought in a firm name 
only when the firm consists of ‘two or 
more persons as partners, and, therefore, 
the contention that this suit was not 
maintainable as a snit brought by the 
M. P. R. M. firm is correct. There is 
abundant authority for this proposition: 
see Mason & Son v. Mogridge (1), and 
Neogi Ghose & Co. v. Sardar Nehal Singh 
(2). But admittedly we have ample power 
under the provisions of O. I, r. 10, Vivil 
Procedure Oode, to substitute the name 
of the correct plaintiff now, and there is 
ample authority for the proposition that 
we ought to exercise that power, In only 
three of the cases cited before us was the 
suit dismissed because it had been brought 
in the name of the wrong plaintiff, and 
in these cases the dismissal of the suit 
was attributable to the special circum- 
stances of the particular cases. In 
Moson & Son v. Mogridge (1), the action 
was an action on a specially endorsed 


writ and, as the learned Judges of the ` 


Division Bench remarked, 


in such an 
(1) (1892) 8 T L R 805, i 
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action the rule must be complied with 
strictly. In Neogi Ghose & Go. v. Sardar 
Nehal Singh (2), the suit was dismissed 
because the true plaintiff’s cause of action 
was barred by limitation at the time when 
substitution of the plaintiff was sought. 
In Lalchand Amonmal v. M. C. Boid & 
Co. (3), the plaintiffs persisted in going 
on with their suit without substitution 
even after the point was raised. Cases in 
which substitution of the name of the 
plaintiff has been allowed upon terms are 
Vyankatesh Oil Mill Co. v. N. V. Vel- 
mahomed (4), Amulakchand Mewaram v. 
Babulal Kanalal Taliwala (5), and Seodayal 
Khemka v. Joharmull Manmull (6). It is, 
therefore, clear that we ought now to allow 
M.P. R. M. Meyappa Chettyar to be sub- 
stituted as the plaintiff in the suit. We 
are told that we ought not to do so 
except upon stringent terms as to costs 
and remanding the suit for rehearing 
‘from the beginning, but, under the cir- 
cumstances of this particular case there 
is no reason for ordering a rehearing of 
the suit. Meyappa Chettyar was examined 
as witness on commission on June 20, 
1933, and atthe beginning of his examina- 
tion-in-chief he stated: "I am the plaint- 
iff in the above case” and at the beginning 
of his cross-examination he stated: “I 
have got a firm under the style of M. P. 
R. M. at Kyaikpi in Burma. It solely 
belongs to me.” 

Consequently from that date the defend- 
ant-appellant had clear notice that 
Meyappa Chettyar was the sole proprietor 
of the M. P. R. M. Firm in whose name 
the suit was brought. Meyappa Chettyar 
was examined before any other evidence 
in the suit was recorded, and further 
evidence was recorded at intervals. during 
a period of one year subsequently. 
Arguments were heard on June 26, 1934, 
and judgment was delivered on June 30, 
1934. No reference to the point now raised ig 
to be found any where in the proceedings 
of the original Court, except a brief 
paragraph inthe judgment. 

Admittedly the point was at no time 
raised -during the hearing, and. at the 
very earliest it was made in argument 

(2) AIR 1931 Oal 770; 134 Ind. Gas, 1200; 350 W 
N 432; Ind. Rul. (1932) Oal. 80. 

(3) AI R 1934 Oal. 810; 152 Ind. Oas. 991; 610 975; 


38 O W N 911; 7 R O 339, 
S A IR 1928 Bom. 191; 109 Ind, Oas. 99; 30 Bom. 
LR1 


17. 
(5) A IR 1933 Bom. 304; 147 Ind. Oas. 786; 35 Bom, 
LR 569; 6 R B 223. 

©) A I R 1924 Cal. 74; 75 Ind, Cas, 8l; 50 © 
549. 
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after the conclusion of the trial, although 
it is by no means certain that the point 
was not first noticed by the learned Judge 
himself when he came to write his judg- 
ment. There was plainly much confusion 
of thought in the original Court between 
the firm and the owner of the firm, 
but the trend of the evidence and the 
judgment show that throughout the parties 
and their pleaders and the learned Judge 
really looked upon this suit as a suit 
brought by Meyappa, although the name 
of the plaintiff mentioned in thé plaint 
is the firm name. Meyappa was never 
cross-examined on his statement that he 
was the plaintiff and, except for ihis one 
brief paragraph, throughout his judgment 
the learned Judge mentions Meyappa as 
if he were the plaintiff, and only makes 
casual reference to the firm. Clearly the 
parties were under no misapprehension as 
to the nature of the suit, and as to its 
being a suit brought by Meyappa as the 
owner of the firm. If we now order the 
substitution of Meyappa personally as the 
plaintiff, it will be merely an alteration 
in form, and not in substance, and the 
defendant-appellant will be neither taken 
by surprise nor prejudiced. The provisions 
of s. $9, Civil Procedure Code, Jay down 
that no case shall be remanded in appeal 
-on account of any misjoinder of parties 
or causes of action or any error, defect 
or irregularity in any proceedings in the 
suit, not affecting the merits in the case 
or the jurisdiction of the Court. The 
provisions of this section afford clear 
authority for us, in appeal, to direct the 
necessary amendment of the plaint, and 
the judgment and decree without ordering 
a remand to the original Court for rehear- 
ing. On this point a passage in the 
judgment of their Lordships of the Privy 
Council in Mahadeo Prasad Singh v. Karia 
Barti (7), at p. 439%, is extremely pertinent. 


It is as follows: 
“On behalf of the appellants, it is contended that 
the action brought by. Karia should have been 


dismissed, when it was found that he could not. 


substantiate his allegation that he was installed 
as the mahant after the death of Rajbans. But 
this defect in the statement of claim, if any, could 
have been remedied by an amendment of the 
laint, if the objection had been takenin the Courts 
Below. It is clear that all the relevant facts were 
before the High Court and the learned Judges 

(7) 39 O W N 423; 153 Ind. Oas 1100; AI R 1935 
PO 44;7 RPO 135; (1935) O W N 247; (1935) M W 
N 162; 41 L W 291; 68 M L J 499; 610 L J 122; 37 
Bom. L R 338; (1935) A L J 678; 37 P L R311; 57 A 
159 (P ©). 
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were upon the facts found by them, justified in 
determining the real dispute on the merits." 

With regard to the particular point 
before us, the matter has, with all due 
respect, been well put by Beaumont, 
C. J., in Amulakchand Mewaram v. 
Babulal Kanalal Taliwala (5), at p. 571*, 
where he says: 

“It seems to me that the question whether there 
should be an amendment or not really turns upon 
whether the name in which the suit is brought is 
the name of a non-existent person, or whether it 
‘is merely a misdescription of existing persons, If 
the former is the case, the suit is a nullity and 
no amendment can cure it. If the latter is the 
case prima facie, there ought to be an amendment 
becauee the general rule, subject no. doubt to 
certain exceptions, is thet the Oourt should always 
allow an amendment where any lossto the opposing 
party be compensated for by costs. Now it seems 
to me that where you have a suit brought in the 
name of A.B. & Oo., if it be proved that A B.& 
Oo. is the name of an existing firm or family 
consisting of certain individuals O, D and E, then 
the description A.B and & Co. merely cloaks the 
identity of O,D and E who are before the Oourt 
under that name. If under the rules, O, D and 
E are not allowed to sue in the nameof A.B. & 
Co., then for the purposes of the suit the descrip- 
tion is incorrect and must be altered. But it 
seems to me that in such a case the proposed 
alteration does notinvolve introducing new plaintiffs, 
but merely involves, describing correctly, rather 
than incorrectly, the plaintiffs already before the 
Court.” a ar i 

Consequently, in my opinion, it should 
now be directed that in the plaint and 
the judgment and decree the name of 
M. P. R. M. Meyappa Ohettyar should be 
substituted for M. P. R. M, Ohettyar firm as 
the plaintif and, subject to this amendment 
of the plaint and judgment and decree, 
this appeal fails. As, however, this appeal 
has been rendered necessary by the 
wrong description of the plaintiff, the 
defendant-appellant ought to have his 
costs of this appeal, and I would, there- 
fore, order that the plaintiff-respondent do 
pay the defendant-appellant’s costs of the 
appeal, Advocate’s fee to be calculated ad 
valorem, on Rs. 10,000. 

Mosley, J.—I agree. ae 
D „Appeal dismissed. 

“Page of 35 Bom. L R—[Ed.] 


CALCUTTA HIGH COURT 
Criminal Revision No. 435 of 1935 
“July 31, 1935 
LorT-WILLIAMS AND JAOK, JJ. 
JNANENDRA NATH DEY—AccusEep — 
PETITIONER 
versus 
KSHITISH CHANDRA DEY— 
COMPLAINANT —OPPOoBITE PARTY. 
Penal Code (Act XLV of 1860), s, 498—The fact 
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that girl went of her free will, whether material 
— Taking", whether means enticing or taking by 
force—Person assisting girl to leave house—Staying 
together at night at another house—Whether comes 
under s. 498, 

In cases under s. 498, Penal Code, the fact that 
the girl went away of her own accord is imma- 
terial. 

There is no definition in the Code of the word 
“taking.” It apparently is intended to mean some- 
thing different from “ enticing.” It cannot mean 
“taking by force," because this would amount to 
abduction, A case under 8. 498, Penal Code, is 


sufficiently established, if it can be shown that the , 


accused personally and actively assisted the wife to 
get away from her husband's house or from the 
custody of any person who was taking care of her 
on behalf of the husband. Of course, the “taking ” 
must be with the “intention stated in the sec- 
tion, 

Where the accused not only provided the means 
by which she got away from her relation's house, 
namely the boat, but he brought it to the house 
and himself went away withthe girl in the boat 
from the house and both of them stayed in another 
house at night: 

Heid, that he “took” the girl away within the 
meaning of the section, The fact that the accused 
and the girl stayed together at night ata relation's 
house is sufficient to show that there was criminal 
intent within the meaning of the section, 


Mr. Dinesh Chandra Roy, for the 
Accused. 
Messrs. Jitendra Mohan Banerji and 


Benode Behary Mukerji, for the Complain- 
ant. 

Lort-Williams, J.—In this case a Rule 
was issued to show cause why the con- 
viction and sentence passed upon the 
petitioner should not be set aside. The 
petitioner was charged with an offence 
under s. 498, Indian Penal Code, and 
sentenced to three months’ rigorous im- 
prisonment. The complainant married his 
wife Shantilata seven years ago. The 
accused Jnanendra was his sister's hus- 
band, that is to say, his brother-in-law, 
who lived in a neighbouring house. For 
sometime, the complainant noticed undue 
intimacy between his wife and Jnanendra. 
In Agrahayan last, she went to Jnanen- 
dra’s house for social ceremony and put 
off coming back on cne pretext cr ancther 
until the next month. Six days after 
that, she again went to Jnanendra’s house, 
whence Jnanendra took her to her mother. 
From there she refused to return to her 
husband’s house. Later, Jnanendra took 
her to his house. There was a village 
Salish and Jnanendra agreed to let the 
complainant take his wife away. The 
wife was unwilling to go and there was 
trouble. Eventually she was takento the 


house of Panchanon, the grand-uncle of © 


the complainant. From there, it is alleged, 
the accused took her away at night to the 
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house of Surobala, a relative of his, where 
he spent the night with her from time 
to time. The young woman is about 20 
years of age and, according to her evi- 
dence, she left Panchanon’s house of her 
own free will She was a witness for the pro- 
secution, who was declared hostile. She said 
that she left Panchanon’s house at midday 
at because her husband used to beat her and 
she wanted to escape from his ill-treat- 
ment. Her evidence was not believed in 
either of the Courts below. There was 
evidence for the prosecution that a number 
including Jnanendra, came to 
Panchanon’s house in the middle of the 
night and at 1 a. Įm. they took Shantilata 
from the house in a boat. 

It is sufficiently obvious that the girl 
went away of her own accord.. But that 
is immaterial unders. 498. The question 
is whether the accused took or enticed 
her away. There is no definition in the 
Code of the word “taking.” It ap- 
parently is intended to mean something 
different from “enticing.” It cannot mean 
“taking by force,” because this would 
amount to abduction. In our opinion, a 
case under s. 498 is suffiviently established, 


“if it can be shown that the accused per- 


conally and actively assisted the wife to 
get away from her husband's house or 
from the custody of any person who was 
taking care of her on behalf of the hus- 
band. Of course, the “taking” must be 
with the “intention” stated in the section, 
In this case, it is clear that the accused 
not only provided the means by which 
she got away from Panchanon’s house, 
namely, the boat, but he brought it to the 
house and himself went away with the 
girl in the boat from the house. Jn these 
Circumstances we consider that he “took” 
the girl away within the meaning of the 
section. The fact that Jnanendra and the 
girl stayed together at night at Surcbala’s 
house is sufficient to show that there was 
criminal intent within the meaning of 
the section. In these circumstances, the 
conviction and sentence will stand and the 
Rule accordingly must be discharged. The 
petitioner, who is on bail, will surrender 
to his bail and serve out the remainder 
of his sentence. 
Jack, J.—I agree. 
D. f Rule discharged. 
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_ RANGOON HIGH COURT f 
Civil Regular Suit No. 608 of 1934 
February 18, 1935 
Leaos, J. 
A. M. M. MURUGAPPA OHETTYAR— 
PLAINTIFF 4 
g versus 
N. O. GALLIARA AND OTHERS:— 
DEFENDANTS. 

Letters Patent (Rangoon), cl. 10—Original Side Rules, 
rr, 5, 25—Leave granted to file suit under el. 10 and r, 25 
—Ex parte order—R. 8, applicability—Leave, whether 
“can be revoked — Malicious prosecution, — Cause of 
action—Dismissal of insolvency petition—Injury to 
credit and dismissal of petition, whether part of cause 
of action. 

Plaintiff applied for leave to file a suit under cl. 10, 
Letters Patent (Rang.) andr, 25 of High Court Rules 
(Original Side). No notice was required to be issued 
to defendants and none was issued. After a month 
the defendants applied to set aside the leave 
granted : : 

Held, that r. 8 did notapply ‘to ex parte orders of 
this nature andthe Court had full power to revoke 
at any stage leave granted toa plaintiff to file a suit 
should it be shown that the order granting leave ought 
not to have been passed. Kessowji Damodar Jairam 
v. Luckmidas Ladha(1), followed. Secretary of State 
v. Golabrat Puliram (2), approved. 

The dismissal of an insolvency petition is part of 
cause of action for suit for damages. Injury to credit 
and reputation is also a part of cause of action. ` 


Mr. Clark, for the Plaintiff. 
Messrs. McDonnell, K. C. Bose and N. 
M. Cowasjee, for the Defendants. 


Judgment.—The plaintiff in this suit 
is a banker and money-lender carrying 
on business in Rangoon, Madras and 
Southern India. On October 26, 1933, the 
defendants filed a petition in the District 
Court of Mandalay under the J’rovincial 
Insolvency Act, 1920, praying that the 
plaintiff and two other Chettiars might be 
adjudicated insolvents. The District Court 
admitted the petition, and called upon 
the plaintiff and the two other respondents 
to show cause why the application should 
not be granted. The plaintiff appealed to 
this Court and the appeal was successful, 
the petition being dismissed. The plain- 
tiff avers that in filing the petition the 
defendants acted maliciously and without 
reasonable and probable cause and he has 
filed this suit to recover damages, Para- 
graph 6. of the plaint reads as follows : 

“In consequence of the filing of the said petition 
its prosecution in Mandalay and the defence by 
the defendants of the said appeal in Rangoon, the 
plaintiff was injured in his credit and reputation 
and was hampered and injured in the transacting 
of his business as a banker and money-lender and 
incurred expenses in defending himself against the 
said petition and has thereby suffered damage.” 

The plaint was filed on December 10, 
1934. Special leave to file the plaint was 
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granted under cl. 10, Leters Patent, as 
according to the plaint only part of the 
cause of action arose withia the jurisdic- 
tion of this Court. Rule 25 of the Rules 
and Orders relating to the Original Side 
of the Court provides that an application 
for special leave to sue under cl. 10, 
Letters Patent, may be made at the time 
the plaint is presented, without petition, 
provided that the grounds on which such 
application ig made are set out with 
sufficient clearness in the body of the 
plaint. The application for leave to file 
the plaint in this Court was made orally 
when the plaint was presented. The rule 
does not require that notice of the ap- 
plication should be served upon the de- 
fendants, and no notice was given to 
them. 

On January 21, 
filed two applications. 
cation he asked that the order of the 
Deputy Registrar of December 10, 
granting special leave to file the suit, 
should be referred to the Judge. In the 
second application he asked that the order 
should be set aside. On January 2l, 
the second, third and fourth defendants 
filed applications, in which they also asked 
for the revocation of the order of 
December 10. All the applications came 
before the Deputy Registrar on Febru- 
ary 9 and he has referred them to me for 
decision. 


the first defendant 
Jn the first appli- 


I gather that the position taken up by 
the plaintiff before the Deputy Registrar 
was that the validity of the order of 
December 10, could not be questioned as 
under r. 8 a period of eight days only 
is allowed in which to challenge an order 
of this nature and all the applications had 
beer filed after the eight days had expired. 
The fact that the defendants were in total 
ignorance of the order granting leave to 
file the plaint made no difference, What the 
defendants are in effect asking is that 
the ex parte order granting the leave to 


. sue be revoked, and they contend that the 


provisions of r. 8 have no application to 
a matter of this nature. I consider that 
there is substance in this contention. The 
same question arose in Kessowji Damodar 
Jairam -v. Luckmidas Ladha (1), which 
was decided by the Bombay High Court. 
It was there held that where leave to 
bring a suit had been givento a plaintiff 
under cl. 12, Letters Patent, (which cor- 
responds to cl. 10, Letters Patent of this 


(1) 13 B 404, 
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Court) and a defendant objects and 
asserts that the Court has no jurisdiction, 
he is not bound to wait until the case 
comes on for hearing; but may take out 
a Judge’s summons calling on the plaintiff 
to show cause why the leave given should 
not be rescinded and the plaint taken off 
the file. The granting of such leave was 
neither a decree nor an order, and the 
period of limitation was that provided by 
Art, 178, Limitation Act of 1877 (which 
corresponds to Art, 181 of the present 
Limitation Act), namely, three years. In 
the course of his judgment Scott, J., ob- 
served: 

“It is obviously possible that the leave contem- 
plated by cl. 12 of the Letters Patent may be 
granted per incuriam, and it may be necessary, 
after further consideration, that such leave should 
be withdrawn. The withdrawal may be necessary, 
because another jurisdiction furnishes the proper 
forum of the dispute as the place where the whole 
cause of action arose; or this Oourt may itself 
feel bound to decline jurisdiction, on the ground 
that parties are foreigners, and that only an in- 
finitesimal part of the cause of action arises within 
its jurisdiction,” 

In that case the leave granted was res- 
cinded on the ground that no material 
part of the cause of action arose in Bom- 
bay, and this decision was upheld on 
appeal. 

It would be an astonishing state of 
affairs if a plaintiff could obtain an ex 
parte order of this nature without the de 
fendant having the right to challenge its 
correctness before the trial of the action. 
I hold that the Court has full power to 
revoke at any stage leave granted to a 
plaintif to file a euit should it be shown 
that the order granting leave ought not 
to have been passed. It may be that in 
some cases it wuld be better to defer 
for decision at the triaithe question whe- 
ther leave should be revoked and the 
plaint taken off the file—see Secretary of 
State v. Golabrai Paliram (2). But, while 
that may be the proper course to adopt 
in some cases, it may not be the proper 
course to adopt in others, and I consider 
that in this case the question should be 
dealt with now. 


The plaintifi’s case does not rest entirely 
on the plea of limitation. It is argued 
on his behalf that the plaint clearly dis- 
closes that part of the cause of action 
arose within the jurisdiction of the Court. 
The suit, as I have already indicated, has 
been filed to recover damages alleged to 
have been suffered as the result of the 


(2) 59 O 150; 135 Ind, Cas, 873; A I R 1932 Cal, 146; 
35 O W N 930; Ind, Rul. (1932) Oal. 169. 
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malicious filing of a petition in insolvenc y 
Before the plaintiff can recover damages f 
in a suit of this nature, it must be shown 

that the petition was in fact dismissed. 
It is urged that the dismissal of the peti- 
tion by this Court constitutes part of the 
cause of action, and that this part arose: 
in Rangoon’ It is also urged that inasmuch 
as the plaintiff is a banker and money- 
lender carrying on business in Rangoon, 
damage to his reputation -and to his busi- 
ness was caused in Rangoon. In fact, it 

is said that Rangoon is the plaintiff's 
principal place of business. The plaintiff, 
therefore, contends that there are two 
grounds on which the order granting leave 
can be supported: (1) The dismissal of 
the petition constitutes part of the cause 


of action and the dismissal took place in 
Rangoon. (2) Damage was suffered in 
Rangoon. If part of the cause of action 


arises here, the Court has full jurisdiction 
to try the suit. In Cooke v. Gill (3), Lord 
Esher (then Brett, J.) observed : 

“ Cause of action’ has been held from the earli- 
est time to mean every fact which -is material to 
be proved to entitle the plaintiff to succeed, every 


fact which the defendant would have a right to 
traverse.” 


The question of what constitutes a cause 
of action was considered in Read v. 
Brown (4), by Lord Esher (then the 
Master of the Rolis, Fry, L. J. and 
Lopes, L. J. and the definition given 
in Cook v. Gill (3) was accepted as being 
correct. It is certainly necessary for the 
plaintiff in a suit of this nature to prove 
the dismissal of the petition. The dig- 
missal of the petition is, therefore, a part 
of the cause of action. The petition was 
dismissed by this Court, and I think it 
is rightly said that, therefore, part of the 
cause of action arose here. 

Moreover, I am of opinion that the plea 
that the plaintiff suffered damage in 
Rangoon is sufficient to justify the order 
of the Deputy Registrar granting leave. 
Mr. Oowasjee contends that inasmuch as 
the plaintiff does not expressly plead that 
the damage in Rangoon constitutes part 
of the cause of action, the Oourt is not 
entitled to take this argument into con- 
sideration: I do not agree, The plaint 
Clearly sets out that the plaintiff is a 
banker and money-lender carrying on 
business in Rangoon, and it is pleaded 
that he has suffered injury in his credit 


(3) (1873) 8 OP 107; 42 L JO P98; 21 WR 334, 
28 L T 32. 


(4) 1889)2 QB D 128; 58 LJ QB120;37WR 
131; 60 L T 250. 
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and reputation here as a result of what 
has occurred. I am of opinion that the 
plaint does disclose that part of the cause 
of action arose in Rangoon and, therefore, 
the order of the Deputy Registrar in 
granting leave was an order properly 
passed. The applications for the revoca- 
tion of this order must, therefore, be dis- 
missed. The plaintiff is entitled to costs 
which I fix at three gold mohurs. 


D. Application dismissed. 





BOMBAY HIGH COURT 
Second Civil Appeal No. 361 of 1933 
January 18, 1935 
RANGNEKAR AND Divatia, JJ. 
WALCHAND MOLAJI MARWARI— 
APPELLANT 
versus 
CHARLES A. WILLIAMS AND ANOTHER— 
RESPONDENTS 

Provident Pund—Compulsory deposit in hands of 
Government, whether vests in Official Receiver— 
Insolvency. SA 

As long asa compulsory deposit is in the hands 
of the Government or the institution which keeps 
and manages the fund, it is exempt from attach- 
ment under any decree, and neither does it 
vest in the Official Assignee nor in a Receiver 
appointed under Ohap. XX, Civil Procedure (ode 
But after the amount standing to the credit of 
a subscriber is paid to him and comes into 
his hands, it ceases to retain its character of a 
compulsory deposit, and it becomes his property, 
with which he can deal in any manner he 
likes, and liable, therefore, to be attached in 
execution of decrees against him, or against which 
his creditors can proceed; and, for the same 
reason, it must vest in the Receiver, if he is 
adjudicated an insolvent, either before or after 
such acquisition of it by him. Gauri Shankar v. 
R. J. De Cruze (2) Ranganayaki Ammal v. Oficial 
Assignee of Madras (3) relied on. 

Messrs. S. G. Patwardhan and T. N. 
Walawalkar, for the Appellant. 

Measrs. M. R. Jayakar, P. V. Kane and 
G. M. Joshi, for the Respondents. 


Rangnekar, J.—This second appeal 
raises a point of considerable importance. 
The facts which give rise to the question 
_ which we have to decide, are briefly, as 

follows : 

Respondent No. 1 wasemployedin the 
Ammunition Factory at Kirkee. Respond- 
ent No. 2 and some others had obtained a 
muney-decree, against him in execution 
of that decree, the salary of respondent 
No. 1 was attached, and one instalment of 
Rs.125 was paid in Court as a result 
thereof. In the meanwhile, respondent 
No. l.retired from. his service. He had 
subscribed to the Provident Fund, which it 
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is common ground was Government Pro- 
vident Fund, and had a sum of Rs. 4,540 
standing to his credit in that fund. ‘That 
amount was paid to him on September 1, 
1931. Previous to that, however, he was 
adjudicated an insolvent on July 1s, 1931: 
and itis clear that, under the provisions 
of the Provincial Insolvency Act, his estate 
had vested in the Receiver. The appellant 
was admittedly one of his creditors; and 
he applied, under sub-s. (4), 8. 28, Pro- 
vincial Insolvency Act, in effect, for a 
declarationthat the amount of Rs. 4,540, 
which the insolvent had paid to respond- 
ent No. 2, had vested in the Receiver as the 
property of the insolvent and was divisible 
among his creditors in his insolvency. The 
learned First Class Subordinate Judge 
relied upon Nagindas Bhukandas v. 
Ghelabhai Gulabdas (1), and dismissed the 
suit. He, however, held that respondent 
No.1 had actually received the sum in 
question from the insolvent. 

An appeal from that decision was sum- 
marily dismissed by the learned District 
Judge of Poona; and it is from this order 
that the appellant has now appealed. If 
we had felt that this case was governed by 
the decision in Nagindas Bhukandas Ve 
Ghelabhai Gulabdas (1),in the view which 
we take of the law, we should have felt 
ourselves bound to refer this to a Full 
Bench. Speaking for myself—and, with 
respect—I am unable to agree with the 
decision in that case. But I think, having 
regard to the changein the law, it is not- 
necessary for us to make a reference to a 
Full Bench ; and the matter may shortly 
bestated in this way. The question which 
we have to decide? is whether the sum, 
standing tothe credit of asubscriber, under 
the Provident Funds Act, when received 
by him before his death, vests in the 
Receiver in his insolvency. I shall first 
deal with the relevant provisions of the 
Provincial Insolvency Act (V of 1920). 
Section 28, sub-s. (4) of the Act provides 


that : 


“all property which is acquired by or devolves 


on the insolvent after the date of an order of 
adjudication and before his discharge _ shall 
forthwith vest in the Court or Receiver, and the 
provisions of sub-s. (2) shall apply in respect 
thereof”. 

The effect of sub-s. (2) is, that on the 
making of an order of adjudication, the 
whole of the property of the insolvent vests 
in the Receiver and becomes divisible 
amongst his creditors. Apart from any- 
thing else, therefore, the moment the 
moneys came in the hands of the insolvent 


1935 


they vested in the Receiver appointed in his 
insolvency. Respondent No. 2, however, 
argues that this particular kind of property 
does not vest in the Receiver, and?grelies in 
support of the contention on sub-s. (5), 8. 28, 
which runs in these terms : 

“The property of the insolvent for the purposes 
of this section shall not include any property 
(not being books of account) which is exempted 
by the Oivil Procedure Code, 1908, or by any 
other enactment for the time being in force from 


liability to attachment and sale in execution of a 
_ decree", 


It is contended before us that this sum 
was not attachable under s. 60 (1), cl. 4k), 
Civil Procedure Code, as also by reason of 
the provisions of the Provident Funds 
Act, Clause (i), s. 60 (1), Civil Procedure 
Code, is in the following terms: 

“(k) All compulsory deposits and other sums in 
or derived from any fund to which the Provident 
Funds Act, 1697, for the time being applies in 


so far as they are declared by the said Act 
not to be liable to attachment”. 


It is clear from this provision that the 
deposits and the sums mentioned therein are 
exemptfrom attachment in execution of a 
decree, but only to the extent to which they 
are declared to be so exempt by the Provid- 
ent Funds Act of 1897. We must, there- 
fore, turn to that Act. Section 4 of that 
Act provides as follows ; 

“After the commencement 


of - this Act, the 


compulsory deposits in any Government or Railway, 


Provident ‘Fund shall not be liable to attach- 
ment under any decrees or order of a Court of 
Justice in+ respect of any debt or liability 


incurred by a subscriber to, or. depositor in, such. 
the Official Assignee, nor a, 


fund, and neither 
Receiver appointed under Chap. 
Procedure Oode, shall be entitled to, or 
claim on, any such compulsory deposit.” 
It isnot disputed before us—and it can- 
not be disputed, having regard to the 
current of decisions, some of which I shall 
refer to presently—that, as long as a 
compulsory deposit is in the hands of the 
Government or the institution which keeps 
end manages the fund, it is exempt from 
attachment under any decree, and neither 
does it vest in the Official Assignee nor in 
a Receiver appointed under Chap. XX, 
Civil Procedure Cole. But it is asserted 
onthe strength of some rulings of the 
Courts, that,'after the amount standing to 
the credit of a subscriber is paid to him 
and comes into his hands, it ceases to 
retain its character of a compulsory deposit 
and it becomes his property, with which 
he can deal in any manner he likes, and 
liable, therefore, to be attached in execu- 
tion of decrees, against him, or against 
which his creditors can proceed ; and, for 
the sanie reason it must vest in the Re- 
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ceiver, if he-is adjudicated an insolent, 
either before or after such acquisition of it 
by him. The position as regards attach- 
ment is put by the late Sir Dinshah Mulla 
in his Commentary on the Oivil Procedure 
Code, 10th Edition, inthis way (p. 224) : 

“A compulsory deposit cannot be attachéd so 
long as it retains the character of compulsory 
deposit. A deposit which, when it was made, 
was a “compulsory deposit’, continues to retain 
that character so long asit remains in the hands 
of the Railway Company.........But once it is 
paid out by the company on the happening of any 
of the above events (he refers to retirement and 
so on) it loses the character of compulsory deposit, 
and it may be attached in the hands of the party 
to whom it has been paid." 


We agree with these cbservations. Tt 
is stated before us that this proposition 
is not supported by the cases which the 
learned commentator has mentioned in 
foot-note (h). Some of these decisions we 
have seen for ourselves, and we cannot 
agree with this contention. This, then, 
would be the position under the old Act. 
But the position now is altered by reason 
of the new Act, Provident Funds Act, XIX 
of 1925. The first important alteration, 
which the legislature has made, is in the 
definition of the expression ‘compulsory 
deposit,” which occurs in cl. (le), s. 60 (1), 
Civil Procedure Ocde. In the old Act, “coms 
pulsory deposit” was defined by sub-s. (4), 
s. 2in the following way: 

“ “Compulsory deposit” means a subscription or 
deposit which ia not repayable on demand, or 
at the option of the subscriber or depositor, and 
includes any contribution which may have been 
credited in respect of, and any interest or increment 


which may have accrued on such subscription or 
deposit under the rules of the Fund.” / 


In the new Act, it is defined in s. 2 (a) 


“in the following manner: 


“Compulsory deposit” means a subscription to, or 
deposit in, a Provident Fund which, under the 
rules of the fund, is not, until the happening of 
some specified contingency, repayable on demand 
otherwise than for the purpose of the payment of 
premia in respect of a policy of life insurance, or 
the payment of subscriptions or premia in respect 
of a family pension fund, and includes any con- 
tribution and avy interest or increment which has 
accrued under the rules of the Fund on any such 
subscription, deposit or contribution, and also any 
such subscription, deposit, contribution, interest or in- 
crement remaining to the credit of the subscriber or de- 
positor after the happening of any such contingency," 

The important words to notice are "until 
the happening of some specified contin- 
gency.” Now, it is obvious that the cou- 
tingency, which is contemplated by the 
définition, must be provided for, and is 
usually provided fir, by the rules which 
the authority having the custody and ad- 
ministration of the fund is entitled to 


make in regard to the fund under the 
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Provident Funds Act. Unfortunately, we 
have not got the rules which relate to the 
“present Fund. But, it is clear, and it 
cannot be disputed, having regard to the 
fact that the payment was made during 
the lifetime of the subscriber, that res- 
pondent No. 1 had become entitled to 
that payment, as the contingency on which 
his right to payment rested had occurred. 
Now, s. + of the new Act to which there 
is no corresponding provision in the old 
Act, is rather an important section, and 
provides, in the first instance, that, if under 
the rules of any Government or Railway 
Provident Fund, the sum standing to the 
credit of any subscriber or depositor, or 
the balance thereof after making any de- 
duction authorized by the Act, becomes pay- 
able, the officer, whose duty it is tomake 
payment, shall pay the sum or balance, asthe 
case may be, tothe subscriber or depositor, 
or, if he is dead, to his defendant or 
nominee, and in certain cases even to 
his assignee. So that, under the new Act, 
the subscriber is entitled to receive 
payment of the sum standing to his credit 
even in his lifetime, if the rules of the 
Fund so permit. Under the old Act, how- 
ever, no subscriber was entitled to pay- 
ment during his lifetime. Section 3 of 
the old Act is the corresponding section 
and it only premits payments being made 
when the subscriber is dead. 

` Under the present Act, therefore, it is 
clear that, on the happening of the contin- 
gency provided for in the rules, the 
amount becomes payable to the subscriber 
even during his lifetime. And that be- 
ing eo, it is difficult to see on what 
principle it can be said that the sum 
which is paid to the subscriber is not his 
property and still continues to retain its 
character of a compulsory deposit for all 
times. It is argued on behalf of respondent 
No. 2 that the compulsory deposit, not 
only whilst it is held by the institution 
put even after it is paid to the subscriber, 
cannot be attached under s. 60 (1), el. (k), 
Civil Procedure Oode, and, for that pur- 
pose, the words in that clause, namely, 
“and other sums in or derived from any 
fund” are relied upon. The argument, as 
F understand, is that this clause saves 
not only compulsory deposits in the fund, 
or sums in the fund, that is 
to say, lying in the fund, bat it 
protects sums or deposits derived from 
the fund, that is to say, paid from the 
fund to the subscriber. I have no diff- 
guity in rejecting this contention upon 
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the plain language of the section and 
having regard to the definition of ‘‘com- 
pulsory deposit’ in the new Act, whicb, 
as I have pointed out, differs from that 
in the old Act. I think the words “sums 
in or derived from any funil,” in el. (k), 
s, 60 (1), Civil Procedure Ovde, mzai the 
subscription of the subscriber plus interest 
or increment or contribution made by the 
authority having the custody and administra- 
tion of the fund and nothing more. Respon- 
dent No. 2, relies upon Nagindas Bhukan- 
das y. Ghelabhai Gulabdas (1). Now this case, 
with which I have dealt briefly, does cer-’ 
tainly seem to support the position taken 
up on behalf of respondent No. 2. That 
decision, however, has been dissented from 
by the Lucknow Chief Court as also by the 
Madras High Court and is certainly opposed, 
to ihe decisions of the Calcutta High 
Court. In Gauri Shankar v. R. J. De 
Cruze (2) it was held that “compulsory 
deposit,” as defined by s. 2 (4), Provident 
Funds Act (IX of 1897), is only a deposit 
so long as it remains in the fund, and 
not after it has been paid over’ to the. 
person to whose credit it had hitherto 
stood. It was further held that money 
drawn by an insolvent as standing to his 
credit in a Provident Fund from the Rail- 
way Company alter the date of adjudi- 
cation and before his discharge is liable 
to attachment at the instance of a creditor 
and Nagindas Bhukandas v. Ghelabdhai 
Gulabdas (1) was dissented from. ‘This 
was a decision under the old Act, and 
if that was the position under the old Act, 
the position under the new Act is stronger 


“and in favour of the appellant rather 


than in favour of the respondents. In 
Rangnayaki Ammal v. Official Assignee of 
Madras (3) it was held that a compulsory 
deposit is only a deposit so long as it 
remains in the fund and not afterit has 
been paid over to the person to whose 
credit it has hitherto stood. In that 
case, the insolvent had handed over his 
Provident Fund deposit to his wife and 
it was held dissenting from the the Bombay 
decision, and following the decision in 
Oficial Assignee of Madras v. Mary 
Daigairns (4) and Hindley Y. Joynarain 


(1) 44 B 673; 56 Ind Oaa 450; AIR 1920 Bom 58; 
22 Bom L R 322, 

(2) 1 Luck 313; 92 Ind Oas. 673; A I R 1927 
Oudh 22: 29 O 0218; 3 O WN 373. 

(3) A IR 193: Mad, 797; 1314 Ind. Oas. 179; 34 


LW 147; 6l M L J’ 354; Ind, Rul, (1981) 
Mad. 835. . 
(4) 26 M 440 
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Marwari (5) that such payment being a 
voluntary transfer cannot prevail against 
the Official Assignee, and the Official 
Assignee is entitled to an order against 
the wife that she should pay down that 
amount to him. In Hindley v. Joynarain 
Marwari (5), Rankin, J., stated that whe- 
ther the employee is in the service or out 
of sérvice, whether he be alive or dead, 
his share is unattachable in the hands of 
the institution. It is further pointed out 
by Rankin, J., in that case that the diffe- 
Tence between sub-s, (1) and suk-s, (2) 
is that the first does not go as far the 
second. We are in entire agreement with 
these observaticns and it is not necessary 
to refer to tke provisions of sub-s. (1) and 
sub-s. (2), 3.3 of the Act, which make a 
difference between the position in the case 
of the amount in the fund during the life- 
time of a subscriber himself, and the char- 
acter of it after his death, I think, therefore, 
the decree of the lower Courts must be 
reversed, But, as the appeal was summarily 
dismissed by ihe learned District Judge, 
we must remand the case back io him for 
disposal on the merits of {heappeal. Costs 
will be costs in the appeal. 

Divatia, J.—I agree, 

D 


(5) 46 O 969; 
£03; 24 OWN 


‘Decrve reversed. 
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ALLAHABAD HIGH. COURT 


Revision Application No. 454 of 1934 
December 19, 1934 


Benner, J. 
BUDHAN axp OTHERS—D aren pANTs— 


APPLICANTS 
Versus 
KORHEY AND anorapr ~ PLAINTIFF— 


OPPOSITE PARTIES 

Civil Procedure Code (Act V of 1908), s. 115, 
0. XXIII, r. 1~Order under 0. XXIII, r.), by trial 
Court without exercising its discretion judicially— 
High Court, if can interfere in revision, 

Where the trial Court has made an order under 
O. XXII, r. J, Oivil Procedure Code, without exer- 
cising its discretion judicially, that is, without ap- 
plying its mind tothe matter before it with due 
reference to the provisions of the order, the High 


Court can interfere in revision, Jumma v. Ram Sahai 
(8), followed. 


Civil 


O. R. App. against an order of the Munsif, 
Khurja, dated March 13, 1934, 

Mr. Chandra 
Applicant. 

Mr. Panna Lal, for the Opposite Parties. 

Order.—This is an application in civil 
revision by the defendants against an 


Bhan Agarwalla, for the 


budHAN v toRney (ALU) 


147. 
order under O. XXIII, r. 1, by a Munsif al". 
lowing the plaintiff to withdraw his suit 
with permission to file it afresh. The first 
point which was argued was whether this 
Oourt can interfere in revision with an 
order of that nature. Jor the opposite 
party reference was made to Jhunku Lal 
v. Bisheshar Das (1), where a Bench of this 
Court held in the year 1918 that the trial 
Court had jurisdiction to grant leave to 
the plaintiffs to bring a fresh suit, and the 
fact that the Court may have exercised, 
and probably did exercise, a wrong discre. 
tion in granting the plaintiffs’ application 
was not sufficient to bring the case within 
the purview of s, 115, Civil Procedure Oode, 
In that case the trial Court had held that 
it was necessary for the plaintiffs to give for- 
mal proof of certain plaint and the evidence 
in the case had concluded and the stage 
of argument had been reached. One learn- 
ed Judge held: 

“It was for the Munsif to sıy whether or not 
there were ‘other sufficient grounds’ in the present 
case ...however this may be, it seems to be that 
even if the Munsif be taken to have made a mistake 


in law we nevertheless aro not entitled to interfere 
in revision.” 


and the other learned Judge stated: 

“It cannot be said that the Court below exercised 
a jurisdiction which was not vested in it by law, 
In the exercise of the jurisdiction which it undoubted- 
ly had it may have committed an error, and ap- 
parently it did commit an error in the present case; 

ut that alone would not justify this Court in 
interferiog under s. 115, 

This ruling was followed in 1927 by 
a learned Single Judge of this Court Dalal, 
J., in Hassan Ali v. Lachman Prasad (2). 
On the other hand in Kamta Singh v. 
Bhagwan Das (3), there was a considera- 
tion of this question by a Bench of this 
Court and the Bench held that for a Court 
to invoke O. XXIII, r. 1, without giving 
any reason amounts to a material irregu- 
larity in exercising the jurisdiction given 
to it by that rule. In Ganga Prasad v. 
Kishni (4), there is a ruling by a learned 
Single Judge of this Court Daniels, J., in 
which he held that where a Oourt allowed 
the plaintiff to withdraw his plaint under 
O. XXIII, r. 1, Civil Procedure Code, without 
applying his mind to the circumstances of 
the case and without any valid reason, 
the Court acted with material irregularity 


(1) 46 Ind, Cas. 7i; AI R1918 All, 418; 40 A612; 16 
ALJ 495. 


(2) 103 Ind. Cas. 372; A I R 1927 All. 750; 50 A 143; 
25 A L J 838. 


(3) 106 Iad. Oas. 431; A I R 1998 All, 98; 5) A 
199 


(4) 87 Ind, Cas. 175 AIR. 1928 All; 466; 47 A 319° 
LRG A 155 Oiv 
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and its order was open to- revision.: In 
_ this case the learned Judge considered 
the ruling reported in Jhunku Lal v. 
Bisheshar Das (1), and distinguished it 
and also considered a later ruling report- 
ed in Rahmat Ullah v. Dharam Singh (5), 
‘in which one of tbe learned Judges, 
Banerji, J., who had taken part in the 
ruling of Jhunku Lal v. Bisheshar Das (1) 
allowed an application for revision in 
circumstances similar to the case in Ganga 
Prasad v. Kishni (4). In Baijnath ,Pande 
v. Babban Pande (6). Ashworth, J., held 
that the High Court could interfere in 
revision with an order under O. XXIII, r. 1, 
in which the reasons had not been set out. 
In Chandrika Lal v. Sami Nath (7), Weir, 
J., followed the decision in Jhunku Lal v. 
Bisheshar Das (1), but he also referred to 
Baijnath Pande v. Babban Pande (6), asa 
case in which interference could be made 
in revision. The latest ruling on 
the subject to which reference has been 
made is Jumma v, Ram Sahai (8), in which 
a learned Single Judge of this” Court, 
Kendall, J, held that where the trial 
Court had made an order under O. XXIII, 
r, 1, without exercising its discretion judi- 
cially, that is without applying its mind 
to the matter before it with due reference 
to the provisions of the order, then this 
Court could interfere in revision. In that case 
the Munsif had given certain reasons which 
amounted to this: that there was a part of 
the defendant’s case for which the plaintiff 
was not prepared and therefore the Court 
believed that the plaintiff had been pre- 
judiced. I consider that I should follow 
this latest ruling and see whether the 
Munsif did apply his mind to the matter 
before him in the present suit, 

Now, the order which the Munsif has 
made is extremely confused, He sets out 
that the plaintiff has brought a suit for 
injunction to prevent the defendants from 
interfering with the plaintiff's right and 
possession of a chabuttra with an alterna- 
tive relief for possession that plaintiffs 
claimed as owners of the chabuttra and 
alleged that defendants want to build on 
it, that the defendants denied plaintiffs’ 
title and pleaded that the chabuttra be- 
longed to the zemindar and the defendants 


ool 64 Ind. Cas. 948; AIR 1922 All. 185; 20 AL J 


(6) 103 Ind. Cas, 232; A IR 1927 All, 522; 49 A 659: 
25.4 L J 484 f 


(7) 115 Ind, Cas, 124; A I R 1929 All. 133; 50 A 835; 
26 A Ld 774. 
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‘have obtained it from the zemindar and 


that the plaintifs have not been in posses- 
sion for 12 years as the zemindar obtained 
a decree against their father Choley. 
The first issue framed was whether the 
plaintiffs are owners of the chabuttra in 
suit and further issues followed in re- 
gard to limitation and res judicata. The 
Munsif stated: i 

“I agree that- to make it a ground for an attack 
plaintiffs have not only to allege a pedigree but 
also to establish boundaries, of suit land after 
alleging same in the plaint. The evidence on point 
of pedigree at least is ignorable for defects in 
pleadings and that jeopardizes plaintiffs’ claim. It 
is apparent that a bona fide dispute existed on point 
of title and I will allow plaintiffs an opportunity to 
establish their claim by coming to Court in proper 
form. As such I allow the case to be withdrawn 
with permission to file it afresh.” 

Now, learned Counsel for the plaintiffs. 
admits that the plaintiffs do not desire to 
alter their remedies of injunction or in the 
alternative possession of the chabutira. The 
only suggestion is that the pedigree should 
be put in the plaint, The lower Court 
appears ‘to have considered that evidence 
could not be given of the pedigree unless 
it was set out in the plaint. That is an 
error, The plaint alleged that the plaint- 
iffs were owners. ‘As part of this allegation 
the plaintiffs may prove their pedigree. 
The point in regard to “establish the 
boundaries after alleging the same in the 
plaint” ignores the fact that the plaint does 
set out the boundaries of the chabuttra. 
Learned Counse] points out that one of 
the boundaries was given as Jand in posses- 
sion of defendants. Clearly the plaintiffs 
meant land other than the chabuttra in 
question. So a mere inaccuracy of this 
nature may be rectified by evidence. . It 
appears to me that the lower Court did 
not apply its mind tothe question before 
it. Learned Counsel admitted that the 
case did not come within O. XXIII, r.1 
(2) (a), as the case where the suit must fail 
by reason of some formal defect. He 
claimed that it came under sub-r. (6) where’ 
there are other sufficient grounds. It is 
clear that the Munsif has not applied his 
mind tothe point, For this reason I con- ` 
sider that it is open to this Court to inter- 
fere in revision. 

Accordingly I set aside the order of 
the Munsif and direct that he should re-hear 
the application in question. Costs in this 
Court will abide the result. 

N. Application allowed, 
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CALCUTTA HIGH COURT 
Criminal Reference No. 15 of 1935 
July 24, 1935 
Lort-WILiiams AND Jacy, JJ. 
EMPEROR— Prosecutor 
versus 
TARAK NATH BAIDYA AND orHERS— 


ACCUSED. 

Penal Code (Act XLV of 1860), s 471—Docu- 
ment produced by prosecution—Accused's Pleader 
cross-examining upon this evidence—Cross-examina- 
tion, if user within s. 471—In previous trial 
accused referring to document which was filed and 
istafanama which was not jiled—Prosecution produc- 
ing it and defence Counsel referring to it in cross- 
examination—Held, no user within s. 471 —Criminal 
trial—Procedure—Accused, if can file written state- 
ment in Sessions trial. 

Where a document is produced and put in evi- 
dence bythe prosecution and the Pleader of the 
accused cross-examines the witness upon this evidence, 
the cross-examination cannot be held to be user 
within the meaning ofs, 471, Penal Code. 

The only evidence of user within the meaning of 
s. 471; Penal Code, was that at the previous trial 
the accused put in a written statement in his de- 
fence in which he referred to certain documents 
which had been filed and also referred to the 
istafanama which was alleged to be forged. The 
istafanama was neither filed nor produced nor put 
in evidence by the accused or on his behalf. It 
was produced and put in evidence by oneof the 
witnesses for the prosecution. In cross-examination, 
the istafanama was referred toby the Pleader ap- 
pearing on behalf of the accused; 

Held, that this could not be held to be user with- 
in the meaning of s, 471, Penal Code. 

There is no authority for the alleged practice 
allowing an accused person in a Sessions trial to put 
in a written statement. There is no provision in 
the Oriminal Procedure Oode, for anysuch prac- 
tice, 

Mr. D.N. Bhattacharjya, for the Crown. 

Messrs. Dinesh Chandra Ray and Biswa 
Nath Naskar, for the Accused. 


Mr. Benode Lal Ghose, for the Complain- 
ant. 


Lort-Williams, J.—This is a Reference 
under s. 307, Criminal Procedure Code. 
The accused Tarak was charged under 


s. 471 and the other accused under 
s. 467 read with s. 109, Indian Penal 
Code. The case was heard by a jury 


of 5 persons who brought in a unanimous 
verdict of ‘not guilty’ on all the charges 
against all the accused, The evidence 
given was circumstantial. The learned 
-Assistant Sessions Judge considered it so 


convincing and clear that he regarded it- 


as essential for the ends of justice to 
refer the case to this Court on the 
ground that the verdict of the jury was 
wrong and perverse and against the weight 
of evidence. 

-The case for the prosecution was that 


_ Akshoy and Gobardhan held a plot of land 
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under one Hrishikesh. Hrishikesh sold his 
interest to the accused Tarak and to one 
Surendra in equal moieties. Surendra 
brought his 8 annas share in the name of 
his minor son Krishto. Akshoy and 
Gobardhan then took a lease of the land for 
five years from Tarak and Krishto and 
executed a registered kabuliyat. When 
this lease expired, Tarak proposed a fresh 
kabuliyat to which Akshoy and Gobar- 
dhan agreed, and they all went to, the 
Sub-Registry Office at Alipore cn April 11, 
1932. he kabuliyat was executed, but 
when they were about to register it, Akshoy 
and Gobardhan learnt from Tarak that 
it was in his favour alone for the whole 
of the land. On hearing this, Akshoy 
and Gobardhan refused to have the 
kabuliyat registered. They continued in 
possession of the land and executed a 
kabuliyat in favour of Krishto, the owner 
of the other moiety on July 2, 1932. In 
December 1932, there’ was a riot which 
arose out of the cutting of paddy on the 
land and Gobardhan was murdered, 
Tarakand others were committed to Ses- 
sions on a charge of rioting and murder 
and they were tried in May Sessions, 
1933. 

The learned Judge then says in his letter 
of reference that Tarak propounded an 
istafanama purported to have been executed 
by Akshoy and Gobardhan in 1932 and used 
it-as a genuine document in support of his 
case. All the accused were acquitted. Sub- 
sequently an inquiry was held under 
s. 476, Criminal Procedure Code, and a 
complaint was preferred against the pre- 
sent accused under ss. 471 and 467, 
According to the evidence in the present 
case the signatures of Akshoy and Go- 
bardhan on the istafanama were not genuine, 
The learned Judge remarks that the 
handwriting expert called by the prosecu- 
tion was comparatively a novice and, there- 
fore, he left out of consideration the opinion 
given by him and his evidence and direct- 
ed the jury accordingly. But he con- 
sidered that the guilt of the accused was 
established, because he thought that the 
evidence showed that Tarak had begun to 
devise means for ousting Akshoy and 
Gobardhan from the lands. That was the 
genesis of the istafanama. This was 
shown by the kabuliyat (Ex. 2) which 
Tarak had tried to persuade Akshoy and 
Gobardhen to register. | 

The defence was that Ex. 2 was fabri- 
cated by Akshoy and Gobardhan, in order 
to attempt to nullify the istafanama. But 
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the Judge did not accept this defence, 
because of kabuliyat, Ex. 3, which was 
- executed in favour of Kristo, Further, 
he came to the conclusion that the exe- 
cution of the kabuliyat, Ex. 3 showed 
conclusively that the story of surrender 
was a myth and that Akshoy and Gobar- 
dhan continued to be in possession of the 
lands. Further, certain letters were put 
in evidence showing that Tarak had tried 
to get the mother of Kristo to join with 
him in evicting Akshoy and Gobardhan. 


The learned Judge seems to have been 
impressed very much by the fact that 
_ Akshoy and Gobardhan continued to be in 
possession of the lands and considers that 
evidence conclusive. I find it difficult to 
understand the learned Judge's reasoning, 
Obviously the evidence cannot be con- 
clusive on this point, It may well be that 
Akshoy and Gobardhan continued to be 
in possession of the lands without any legal 
right. The mere fact that they had, as 
alleged, executed the istafanama would not 
necessarily show that they could not sub- 
sequently have continued in possession of 
the lands. It follows, that the facts, which 
I have stated and which form the basis 
of the letter of reference cf the Jearned 
Judge, are not so conclusive that the jury's 
refusal to accept the story of the prosecu- 
tion that a forged document was used by 
the accrsed in his trial, was necessarily 
perverse and against the weight of evi- 
dence. The jury gave the accused the 
benefit of the doubt and, it cannot be 
said that their verdict was so unreasonable 
that it ought to be set aside. After all, 
the jury were the judges of fact in this 
case. But beyond these considerations, 1 
find that the only evidence of user within 
the meaning of e. 471, Indian Penal 
Code, wes that at the Sessions trial Tarak 
put in a written statement in his defence 
in which he referred to certain documents 
which had been filed and also referred 
to the istafanama in the following words: 

“The witness Akshoy and the decesased Gobhar- 


dhan brought me the istafanama and gave up the 
disputed land.” 


The istafanama was neither filed nor 
produced nor put in evidence by the ac- 
cused cr on his behalf. It appears that 
it was produced and put in evidence by 
one of the witnesses for the prosecution and 
marked as Ex. 1. In crogs-examination, 
the istafanam2 was referred to by the 
Plearler appearing on behalf 'of the ac- 
cused. In my opinion, this cannot be held 
to be user within the meaning ofs, 471, 
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Indian Penal Code. In the frst places 
there is no authority for the alleged practice 
allowing an accused person in a Sessions . 
trial to putin a written statement. There 
ig no provision in the Oriminal Procedure 
Code for any such practice and in con- 
sidering this case, we must regard the 
written statement as something which is 
no part of the record of the trial of the 
accused charged with rioting and murder. 
But assuming for the purpose of argu- 
ment that the written statement can be 
regarded as part of the trial and of the 
record, in that case it certainly is not 
evidence, and the mere reference in the 
written statement to a document which 
is produced and put in evidence by the 
prosecution cannot be held to be user by 
the accused within the meaning of the 
section. Further, I am of opinion that if 
a document is produced and put in evi- 
dence by the prosecution and the Pleader 
of the accused cross-examines the witness 
upon this evidence, including the evidence 
which he has given about the written 
document, the cross-examination cannot 
be held to be user within the meaning of 
s. 471, To hold -that such action on the 
part of a Pleader for the accused amounts 
to user within the meaning of the section 
would most seriously interfere with the 
tights of the accused and bis Pleader in 
putting forward the defence of the ac- 
cused. For example, the accused cannot 
be charged with any offence arising out 
of any verbal statement that he may make 
from the dock or any answer which he 
may give in reply to the question put 
by the learned Judge. Sucha statement 
may be full of inaccuracies and falsehoods. 
But it is clear that he cannot be charged 
with perjury in respect of it, because 
in the first place, the statement is not 
made on oath or affirmation. Similarly, 
it would lead to grave interference with 
the freedom and privileges of the accused 
if, because his Pleader has cross-examined 
upon some document produced and putin 
evidence by the prosecution, the accused 
by such action makes himself liable to be 
prosecuted for using a forged document 
under s. 471. For these reasons I am 
of opinion that the reference of the 
learned Judge must be rejected and the 
accused are acquitted. The accused, who 
are on bail, will be discharged from their 
bail-bondg. 

Jack, J—I agree that the use, which 
was made af the document, cannot be 
Said to bring the accused under the 
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provisions of s, 47], inasmuch as the 
written statement is not, strictly speaking, 
a part of the record and the reference to 
the document in cross-examination, the 
document having been put in by the pro- 
secution, also does not bring the offence 
within the purview of s. 471, Indian Penal 
Code, 


D. Reference rejected. 


——— 


ALLAHABAD HIGH COURT 
Second Civil Appeal No. 47 of 1933 
February 27, 1935 
NITAMAT-ULLAH, J. 

SALIG RAM AND OTHERS—DEFENDANTS-— 
APPELLANTS 


versus 
“Babu GAURI SHANKER TANDAN— 
PLAINTIFF — RESPONDENT 

Limitation Act (IX of 1908), s. 28 — Usufructuary 
mortgage—Mortgagor not entitled to possession—W he- 
ther can sue trespasser — Mortgagee alone can sue— 
Limitation—Mortgagor's rightto sue, when accrues— 
Adverse possession, 

Ifthe mortgagor is not entitled to any kind of 
possession orenjoyment of the mortgaged property 
during the continuance of the usufructuary mort- 
gage, the mortgagor is not entitled to sue a tres- 
passer for possession, Jt is the mortgagee alone 
who can doso, and if the mortgagee does not care to 
bring such suit for more than 12 years, s. 28, Limi- 
tation Act, operatas to extinguish the mortgagee's 
title to the property in possession of a trespasser. 
The mortgagor's right to sue for possession accrues 
for the firat time when, after redemption, he is unable 
to take possession of part of the mortgaged property 
which he finds to be in possession of a trespasser, 
who denies his title to it. He becomes entitled to 


sue the trespasser when he redeems the property. 


and isopposed by the trespasser, The period of 
limitation for his suit is 12 years to be reckoned 
from the date of redemption, and the trespasser’s 
possession would not become adverse to him till 
after redemption. Pertya Aiya Ambalam v. Shun- 
mugasundaram (1), followed. 


S. O. A. from a decree of the District 
Judge, Mainpuri, dated December 10, 1932. 
Mr. S. P. Sinha, for the Appellant. 
Mr. Gopilji Mehrotra, for the Respondents. 
Judgment.—This appeal has arisen 
from a suit brought by the respondent for 
recovery of possession of plots Nos. 63,64, 68 
and 69and for demolition of certain con- 
structions made by the defendants on those 
plots. The plaintiffs’ case was that the 
above-mentioned plots were included in his 
zamindari which was in possession of a usu- 
fructuary mortgage a considerable length 
_of time, that he redeemed the mortgage in 
1928 and found the defendants to be unlaw- 
ful possession of portions of the aforesaid 
plots the latter having constructed certain 
buildings, such as “sahdari, latrine, etc., 
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thereon, The suit was brought on June 
19, 1931, so that there could be no question 
of limitation ifthe plaintiff's cause of action 
accrued when he redeemed the usufructuary 
mortgage. The defence was that many of 
the buildings in question inthe case were 
not situate in any of the plots above referred 
to, that the defendants made the construc- 
tions, that might be found to be situate in 
those plots, with the permission of the 
usufructuary mortgagee 30 years before 
the suit, Limitation and adverse posses- 
sion were also pleaded apparently on the 
ground that the cause of action for the 
present suit arose when the constructions 
were made. The plaintiff was also said to 
be estopped by acquiescence in not object- 
ing to the constructions when they were 
made. ; 

A Commissioner was appointed by the 
trial Court. According to his report, a 
well and the nothern portion of the sahdari” 
were outside the plots claimed by the 
plaintiff, and the controversy was limited 
to the southern portion of the “sahdari" 
5 “karis” of land and part of a “‘chabuttra” 
and a “chappar”, etc., which, according to 
the Commissioner’s report, were situate in 
one or other of the plots already referred 
to. Both the Courts below found that the 
plaintiff was not estopped by any acquiesc- 
ence, ag the defendants constructed the 
buildings in dispute with their eyes open 
and in full knowledge and disregard of the 
plaintiff's right. No question of estoppel 
by acquiescence was argued in second 
appeal. Both the Courts below found that 
the defendants failed to establish that 
they had made the constructions with the 
permission of the mortgagee. The lower 
Appellate Court expressed the opinion that 
the defendants made the constructions 
without obtaining the mortgagee’s permis- 
sion, but the mortgagee did not care to 
institute a suit for ejectment. 

As regards limitation and adverse pos- 
session, both Courts held that adverse 
possession against the mortgagee is not 
adverse possession against the mortgagor, 
who can institute a suit” for possession 
against a tressaseer within 12 years after 
redemption. This view was controverted 
by the learned Advocate for the appel tht 
in second appeal. It was argued, on e 
authority of Periya Atya Ambalame v. 
Shunmugasundaram, (1), that adv Tse 
possession against the mortgagee might 

(1) 22 Ind. Cas. 615; A I R 1914 Mad. 334; 38M _ 903 
15M LT 112;26 ML J 140; 1 L W119; (1914) M W 
N 417. 
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also be adverse against the mortagor if a 
. trespasser takes possession in denial of the 

mortgagor's right. Certain observations 
occurring in that case, are strongly relied 
upon but in my opinion they should not be 
divorced „from the facts of the case which 
was one in which the mortgagor had sued 
for a declaration of his right during the sub- 
sistence of a usufructuary mortgage. The 
defendants in that case had trespassed 
into a house which had been mortgaged by 
the plaintiffs for a term of 20 years. The 
plaintiffs sued for a declaration of their 
right, reckoning limitation from a certain 
date. It was alleged that the plaintiffs’ 
. cause of action had arisen on a prior date. 
The questions referred to the Full Bench 
were: (1) Where a trespasser disposses- 
es a mortgagor in possession (the 
mortgage being simple), or a 
mortgagee in possession (where the mort- 
gage lis usufructuary), is such possession 
of the trespasser adverse against the simple 
mortgagee in the one case or against the 
mortgagor who is not entitled to possession 
in the other case? (2) Whether a fresh 
cause of action for a suit for declaration 
of title arises from each distinct denial of 
the plaintifi’s title so long as the title itself 
is not lost, or whether there cannot arise 
any new causes of action based on new 
denials of title after the first denial. 


The answer given by the Full Bench 
was: 


“Possession may. be adverse, but whether it is 80 


or not in any case will depend upon the facts of 
each case, ..." 


The question whether the Possession of a, 
trespasser who dispossesses a mortgagor 
In possession is adverse against a simple 
mortgagee does not arise in the Case, and 


we express no opinion with regard to 
16: 


no opinion with regard to it,” ; 


In the body of the judgment the Full 
ue stated with reference to certain cases 
at: 


auu assertion of an 
of the mortgagor.” 

It seems to me that the question whether 
the right of the mortgagor is lost by the 
adverse possession of a trespasser for more 
than 12 years during the continuance of the 
usufructuary mortgage depends upon the 


BALIG RAM V. GAUBI SHANK ER TANDAN ` (ALL) 


159 10 
terms of s. 28, and Art. 144, Sch. I, 


Limitation Act. Section ` 28 pro 
vides that at the determination of 
the period limited to apy person for 
instituting a suit for possession of any 


property, his right to such property shall 
be extinguished. Under Art. 144 limita- 
tion begins to run when possession becomes 
adverse to the plaintiff. If the mortgagor 
is not entitled to any kind of possession or 
enjoyment of the mortgaged property dur- 


ing the continuance of the usufructuary 
mortgage the mortgagor is not 
entitled to sue a trespasser for pos- 


session. It is the mortgagee alone 
who can do so, and if the mortgagee does 
not care to bring such suit for more than 
12 years, s. 28, Limitation Act, operates to 
extinguish the mortgagee’s title to the 
property in possession ofa trespasser. The 
mortgagor's right to sue for possession ac- ' 
crues for the first time when after redemp- 
tion he is unable to take possession of part 
of the mortgaged property which he finds 
to be.in possession of a trespasser, who 
denies his title to it. He becomes entitled 
to sue the trespasser when he redeems the 
property and is opposed by the trespasser. 
It is clear that the period of limitation for 
his suit is 12 years to be reckoned from 
the date of redemption, and the {respass- 


.er's possession would not become adverse 


to him till after redemption. Oases in 
which the mortgagor is entitled to some 
sort of enjoyment of the mortgaged pro- 
perty in spite of the usufructuary mortgage 
stand on a different footing. Again, different 
considerations apply where a question of 
limitation arises in a suit for declaration. 
Failure to sue for declaration within time 
does not involve the extinguishment of the 
plaintiff's title, as s, 28 is applicable only 
to casesin which the plaintiff is entitled to 
sue for possession and fails to do so within 
the period of limitation prescribed fcr his 
suit. In my opinion the lower Courts have 
rightly held that the plaintiff's suit is not 
barred by limitation. The appeal fails, 
and is dismissed with costs. Leave to 
appeal under the Letters Patent is grant- 
ed. 


D. Appeal dismissed. 
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SIND JUDICIAL COMMIS- 
SIONER’S COURT 
Oivil Suit No. 116 of 1934 
July 5, 1935 
HAVELIWALA, A. J. C. 
NATHUMAL CHANDUMAL 
—PLaINTIFF 
> Versus 
HARIBAI— DEFENDANT. 
Civil Procedure Code (Act V of 1908), s. 
(1)—" Personal appearance” whether 
“personal attendance "—Words of 
mandatory—Issue 
Pardanashin lady. 
The words “ personal appearance ” used in s. 132, 
el. (1), Civil Procedure Code, ` includes “ personal 
attendance.” Ifa pardanashin lady observing strict 
pardah is ordered to attend Court, it means that she 
is "“ compelled to appear in public,” Her face may 
be covered or she may be wearing a burka, but all 
the same she is compelled to appear in public if she 
is ordered to attend the Court. This is against the 
spirit of s. 132. The words ofthe section are per- 
emptory and there is no discretion vested in the Court 
that in a suitable case if can order a pardanashin 
lady to attend in Court to be examined in camera. 
It is her ‘right to refuse to attend the Courtand to 
say that if she is to be examined, her evidence 
should be taken on commission. The Court has no 
option inthe matter. Sunder Devi v. Dattatraya 
Narhar(2) and Emperor v. Mahomed (3), followed. 
In re Bilasory Serowgee (1), dissented from. 
Mr. Kundanmal Dayaram, for the Plaint- 
iff 


132, cl. 
includes 
s. 132, whether 
of commission—Court's duty ~ 


Mr. Fatechand Dharamdas, for the De- 
fendant. 

Order.—This application under s. 132, 
Civil Procedure Code, arises out of a suit 
filed by the plaintiff against his wife for 
restitution of conjugal righte. It is pray- 
ed in the application that the defendant is 
a pardanashin lady and does not move 
out in public and that she should be 
examined on commission. The application 
is resisted by the plaintiff who states that 
the defendant is not a pardanashin lady 
and even if she were, she should be examin- 
ed in Chambers, as, she being the defend- 
ant, her evidence will be very material for 
the purpose of the case inasmuch as the 
Court will have an opportunity of watch- 
ing the demeanour of the defendant and 
would bein a better, position to decide 
whether the defendant is telling the truth 
ornot. In support of that contention 
reliance is placed on In re Bilasory Serow- 
gee (1). Inthat case the question was the 
exaimination of a witness under s. 36, 
cl. (1), Presidency Towns Insolvency Act, 


and the learned Judge there seemed to 
think that s. 132 (1), Civil Procedure 
Code, did not apply to examinations 


(1) 56 O 865; 121 Ind Cas. 635;A IR 1929 Oal. 
528; 330 W N 681; Ind. Rul. (1930) Oal, 139, 
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under s. 36 (1), Presidency Towns Insol- 
vency Act, and that the Court ina suitable 
case may summon before it a pardanashin 
lady who is known or suspected to have 
in her possession any property belonging 
to the insolvent. 

Section 132, cl. (1), Oivil 
Code, is peremptory. It says: 

“Women who, according to the customs 
manners of the country, ought not to be 


Procedure 


and 
com- 


. pelled to appear in public shall be exempt from per- 


sonal appearance in Court.” 

The leArned Judge in that case makes 
a distinction between “appearance” and 
“attendance” in Court. He argues that 
“appearance” means that she shall not be 
compelled to come forth into view or be- 
come visible to thepublic gaze. So that 
if a suitable arrangement can be made in 
Chambers and she ` remains concealed 
from the gaze, the requirements of 
s. 132 (1), Civil Procedure Code, would 
be complied with and the lady under 
those conditions should be examined in 
Chambers by the Registrar. At first I was 
inclined to agree with the view of the 
learned Judge but Mr. Assudomal, in 
another application, has drawn my atten- 
tion to Sunder Devi v. Dattatraya Narhar 
(2),in which an opposite view has been 
taken by the Allahabad High Court as to 
the meaning of s. 132, Civil Procedure 
Code, It has there been held that the 
words “‘personal appearn?e" used ins. 132, 
cl, (1), Civil Procedure Code, includes 
“personal attendance.” If a pardanashin 
lady observing strict pardah is ordered 
to attend Court, it means that she is 
“compelled to appear in public.” Her 
face may be covered orshe may be wear- 
ing a burka, but all the same she is 
compelled toappearin public if she is 
ordered to attend the Court, This is 
against the spirit of s. 132. Sofar as I 
am able to ascertain there is no direct 
ruling of our Court as to the correct in- 
terpretation of s. 132, Civil Procedure Code, 
whether “personal appearance” meansalso 
personal attendance, but in Emperor v. 
Mahomad (3) which was ae case from the 
Magistrate's Court, a Bench of our Court 
has observed: 

“Wedo not think that the Magistrate’s impress- 
ion that the accused’s wife and daughter are not 
pardanashin is asufficient reason for his refusal 
to allow them the benefit of s. £05, Criminal 
Procedure Code. That section isone which should 


be freely utilized in such a country as Sind 
where so much prejudice exists against the ap 
(2) 55 4686; 146 Ind. Cas 885; A I R 1933 All, 
551; (1933) AL J 1384; 6 R A 365. 
(3) 38 L R 167; 4 Ind. Oas. 1152; 11 Or. L J 197, 
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pearance of females in publie and where the 
procedure law is so frequently abused in order 


to gratify private malice,’ 

I am informed that the practice of this 
Court has always been that on an appli- 
cation by a pardanashin woman under 
s. 132, Civil Procedure Code, she has always 
been examined asa matter of course on 
commission. In my opinion the words of 
the section are peremptory and there is 
no discretion vested in the Court that in 
a suitable case it can order a pardanashin 
lady to attend in Court to be examined in 
camera. It is her right to refuse to attend 
the Court and to say that ifshe is to be 
examined, her evidence should be taken on 
commission. The Court has no option in 
the matter. I may observe that In re 
Bilasory Serowgee (1) wasa decision by a 
Single Judge of the Calcutta High Court, 
while Sunder Devi v. Dattatraya Narhar (2) 
was a Bench decision of the Allahabad High 
Court in which the Calcutta High Court’s 
decision was considered. I am satisfied that 
the defendant is a pardanashin lady and for 
the reasons given, in my opinion, the view 
of the Allahabad High Court is correct. 
Accordingly I grant this application and 
order that the defendant should be examin- 
ed oncommission. I meke no order as to 
costs. 

By consent Mr. Murlidhar G. Mani ° is 
appointed Commissioner to take evidence of 
the defendant and report to Court withio 
three weeks. Commissioner's fee Rs. 15 to 
be deposited by the defendant. 

D, Commission issued, 





ALLAHABAD HIGH COURT 
Criminal Revision No. 445 of 1935 
August 6, 1935 
OVLLISTER, J. 

BHUJHARAT AND OTANRS— 
APPLIOANTS 
Versus 
EMPHROR—Oppost1e PARTY 

Cattle Trespass Act (I of 1871), s. 22—Scope— 
Seizure found to be illegal and loss caused to com- 
plainant—Court's dujy to award compensation, 

There is nothing whatsoever in the language of 
s, 22, Oattle Trespass Act, to support the view that 
compensation can only be given to the complainant 
if he actually laysa claim for it in his petition 
of complaint, The only meaning that can be read 
into the words of s.22 is thatif the Court is of 
opinion that the seizure was illegal and that losg 
has been caused tothe complainant thereby, it is 
its duty to award compensation for such loss to 
the complainant, Baijnath Sahai v Emporor (1), and 
Ramdularey v. Manohar (2‘, dissented from 
Kolandai Chetty v, Perumal Kavundan (8), relied, 
on. 
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Cr. Rev, froman order of the Sessions 
Judge, Basti, dated March 23, 1935. 

Messrs. Saila Nath Mukerji and Shri 
Ram, for the Applicants. 

The Assistant Government Advocate, for 
the Crown. i 


Judgment.—The 19 applicants have 
been convicted under s. 147 and 5 of them 
have been ordered under s. 22 of the 
Oattle Trespass Act, to pay compensation 
of Rs. 5 each to the complainant. The. 
applicants appealed to the Additional 
Sessions Judge and the result was that . 
some of the sentences under s. 147, Penal 
Code, were reduced and the amount of 
compensation to be paid by applicants 
Nos, 1 to 5 was reduced from Rs, 20 each 
to Rs.5 each. The only point which arises _ 
for determination in this revision is whe- 
ther compensation under s. 22, Cattle 
Trespass Act, can legally be awarded 
when it is not claimed. This is the point 
which has been argued before me. In’ 
Baijnath Sahai v. Emperor 72 Ind. Oas. 71 
(1), a learned Judge of the Patna High 
Court, held that a Court is not justified 
In awarding compensation under e. 22, 
where such compensation has not been 
claimed in the petition of complaint. In- 
Ramdularey v.Manohar 121 Ind. Cas. 666 
(2), a learned Judge ofthe Judicial Com- 
missioner’s Court at Nagpur has expressed 
a similar view. No reasons are given for 
this decision in either of the above two 
cases; it is merely laid down that if a. 
complainant does not claim compensation, 
he cannot be compensated. 

The Patna case has been dissented 
from by the Madras High Court in 
Kolandai Chetty v, Perumal Kavundan (3), 
where it was held that there is no 
restriction in the Act that the Court 
cannot award compensation unless it is 
claimed in the complaint. There is, so 
far as I can sce, nothing whatsoever in 
the language of s. 22, Cattle Trespass Act, 
to support the view that compensation. 
can only be given to the complainant if 
he actually lays a claim for in his 
petition of complaint. What the section 
saysis: 

“If the seizure be adjudged illegal, the Magistrate 


(1) 72 Ind, Cas. 71; A I R J923 Pat. 292; 24 Cr. LJ 
311;4 P L T 231; (1922) Pat. 96; 1 Pat. G R 34 
C 


Ta 
(2) 121 Ind, Cas. 666; A I R1930 Nag. 149; 31 Cr, 
L J 278; Ind. Rul. (1930) Nag. 12'; 26N L R 
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(3) A IR 1928 Mad, 369; 108 Ind, Cas. 80; 29 Cr. 
L J 325 
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shall award to the complainant, for the loss caused 
by the seizure and detention, reasonable compensa- 


tion. . . . 
The only meaning which I can read 
into these words is that if the Court is of 
opinion that the seizure was illegal and 
that loss has been caused to the com- 
plainant thereby it is its duty to award 
compensation for such loss to the com- 
plainant. It has been found in the present 
case that the complainant did suffer a 
loss. In my opinion the award of com- 
pensation in this case was not illegal and 
was in accordance with the provisions of 
8. 22, Cattle Trespass Act. This applica- 
tion is accordingly dismissed. 
X. Application dismissed. 





MADRAS HIGH COURT 
Oriminal Revision Case No. 970 of 1934 
Criminal Revision Petition No. 896 of 1934 

April 25, 1935 . 


Bory, J. 
Tar CROWN PROSECUTOR, MADRAS 
—PRrTITIONER 


versus 
RENGAMMAL AND ANGTAER—AGCOUSED 
l — RESPONDENTS 

Registration Act (XVI of 1908), s. 82 (0) -Offence 
of false personation—Essentials—Mere assumption 
of fictitious name, whether offence. 

In order to establish an offence under s 82 (c) of 
the Registration Act it is not enough to, prove 
merely the assumption of a fictitious name. Itis 
essential to prove further that the assumed name 
was used asa means of falsely representing another 
individua), Khadar Ravuthan and Ayyangava Ravu- 
than (1), followed. 

Or. R. P. under ss. 435 and 439 of the 
Code of Oriminal Procedure, 1898, praying 
the High Court tu revise the judgment of 
the Court of {the Third Presidency Magis- 
trate, Egmore, Madras, dated September 10, 
1934, and passed in C. C. No. 1011 of 1931. 

Mr. K. S. Jayarama Ayyar, for the Res- 
pondents. 

Order.—In all the material parts, the 
wording of s. 82 (c), of the Indian Regis- 
tration Act is identical with that ofe. 2u5 of 
the Indian Penal Code. So long ago as 1867 
it was held by Scotland, C. J., and Collet, 
J.,%p. 184, in a case [Khadar Ravuthan 
and Ayyangava Ravuthan (1)), under s. 205, 
Indian Penal Code, that it was not enough 
to prove merely the assumption of a ficti- 
tious name. It is essential to prove further 
that the assumed name was used ag 
a means of falsely representing another 
individual. I am bound by this decision 

(1)4 MHOR 18. i 
- *Page of 4M H OR—(fa] 
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and I follow it, the more willingly because 
with due respect I thinkit is undoubtedly 
right. The wording of s. 82 (c) of the 
Registration Act is ‘whoever falsely per- 
sonates fanother......... ", This is quite a 
different matter from saying ‘whoever 
falsely assumes a fictitious name.” 

In the present case so far as is known 
to the prosecution there is no such person 
as Valli Ammal, and all that the accused 
to have done is that she as- 
sumed the name Valli Ammal. Since there 
is no such person as Valli Ammal, the 
accused has not personated Valli Ammal. 
This view has been taken by a Benchof 
this Court in Oriminal Appeal No. 930 of 
1922 (Ratnam Pillai, appellant) another de- 
cision which in terms is binding on me, 

The petition is accordingly dismissed. 

A. Petition dismissed. 


ALLAHABAD HIGH COURT 
Criminal Appeal No. 473 of 1934 
September 17, 1931 
THom AND HARRIES, JJ. 
BHARAT SINGH AND OTHERS — 
APPELLANTS 

versus 
EMPEROR—Opposita Parry. 

Penal Code (Act XLV of 1860), se. 302, 149— 
Large number of men armed with s} ea's rushing at 
another and plunging spears into his body—Infer- 
ence as to common intention—O ffence—Criminal 
trial—Sentence —Lvidence against all accused pre- 
cisely the same—Sentence on all, if should be the 
same. 

If a number of men armed with spears rush at 
another and plunge their spears into his body then 
there isonly one inference in law, and indeed ijin 
fact, which can be drawn and thatis that the com- 
mon intention of the assailants was to kill their 
victim, All the accused are, therefore, punishable 
under s. 302, read with s. 149, Penal Code. 

Where the evidence against all the accused is 
precisely the rame and the testimony of the Witnesses 
does not indicate that a more prominent part in the 
attack was taken by one of them, the Court will be 
unjustified in holding that that person was in any 





‘degree more responsible for the death of the murdered 


than the other accused and there should be no differ- 
ence in the sentence imposed. - i 


Cr. A. from an order of the Sessions J udge 
Farrukhabad, dated June 12; 1934, 4 
Mr. B. S. Darbari, for the Appellants, 

The Government Advocate, for the 
Crown. 


Judgment.—Bharat Singh, Potty Singh 
Bishal singh, Jhabbu Singh and Sarnam 
Singh were charged along with four others 
who were acquitted under ss. 302/149, 147 
324/149 and 148, Penal Code. Bharat 
Singh and Puttu Singh were sentenced to 
death under s. 302 read with s, 149, Penal 
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Code. Bishal Singh, Jhabbu Singh and 
Sarnam Singh under the same section 
were sentenced to transportation for life. 
Under s. 147 all the appellants were 
sentenced to two years’ rigorous imprison- 
ment and under s. 324-149 to one year’s 
rigorous imprisonment. Puttu Singh, Bharat 
Singh and Sarnam Singh were sentenced 
to two years’ rigorous imprisonment under 
g. 148, Penal Code. 

The appellants were charged under the 
section already mentioned along with 
four others, namely, Chhotey Singh, Bad- 
shah Singh, Multan Singh and Dip Singh. 
These four, however, were acquitted by the 
learned Sessions Judge: The charge 
against the accused was that on May 21, 
1933, in the village Lilapur, District Far- 
yukhabad, they formed an illegal assembly 
whose common object was to murder one 
Jhunni Singh, and-in pursuance of this 
common object they attacked him armed 
with deadly weapons and murdered him, 
and further that they inflicted grievous 
injuries upon one Nathu Singh. There 
is no dispute about the fact that Jhunni 
Singh was murdered on May 21, 1933. 
The post mortem examination disclosed 
that he had sustained seven punctured or 
incised wounds: 

“(1} Incised and punctured wound 3” x }” deep 
down to chest in front of right chest I” from the 
middle line above the level of nigple.” 

“(2) Punctured and incised wound 1” x 4” deep 
down to abdomen on right side of abdomen on 
Jevel with the llth right rib,” 

(3) Punctured wound 3” x 3” and deep down to 
abdomen on right side between the ribs and iliac 
TRD Incised would 1” x 3” x 4” inner side of 
upper part of left thigh below the groin,” 

“(5) Incised wound 2” x 3” x 1” centre of back 
of chest in middle line.” 

There were further two incised wounds, 
one on the middle of right middle finger 
in front and one on the centre of left 
middle finger in front. Death is certified 
by the Civil Surgeon, who conducted the 
post mortem examination, to have been caus- 
ed by puncture of right lungright kidney 
and abdomen. The injuries in his opinion 
were caused by, some sharp-pointed weapon 
like a spear. It is beyond dispute fur- 
ther that Nathu sustained injuries on the 
same date. Nathu was examined on 
May 23, and he was found to have 
sustained five injuries, all of which were 
simple, with the exception of one punctured 
wound 14” x 2” x#" on the right buttock. 
All the injuries, with the exception of this 
grievous injury, were probably inflicted, 
according to the medical officer, with some 
blunt weapon. 
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The first information report of the 
murder of Jhunni Singh and the injuries 
to Nathu Singh was made on the May 21, 
about 4 Pp. M. at the Police Station 
Rajapur, ten miles from the village of 
Lilapur. The report was made by one 
Dal Singh, a resident of the village of 
Lilapur. In this report Dal Singh states 
that about noon of that day, viz, the 
May 23, the deceased Jhunni Singh and 


.Nathu Singh were weighing their wheat 


at the village threshing floor which was 
in a grove on the outskirts of the village. 
They were approached by the accused, one 
of whom, Bharat Singh, demanded that 
Jhunni should re-pay to him the Rs. 50 
which were owing tohim by the deceased. 
Jhunni replied that he was unable to pay 
at the time. Thereupon Bharat Singh 
demanded that he should be given wheat 
in lieu of the Rs. 50 which were due. - 
Jhunni refused to accede to this suggestion, 
whereupon Chhotey Singh, one of the 
accused who has been acquitted, came 
up, and when Bharat Singh told him 
that the deceased refused to pay his debt 
Chhotey Singh shouted, “beat the salas.” 
The nine accused then rushed upon the 
deceased and Nathu, felled Nathu to the 
ground and inflicted upon Jhunni the 
injuries aboye referred to, to which in- 
juries Jhunni immediatély succumbed. In 
support of the prosecution case eight eye- 
witnesses were adduced. They all support 
the story told to the Police in the first 
information report. It is unnecessary to 
consider the evidence of these witnesses in 
detail. They support each other in all 
material particulars. According to these 
witnesses six of the accused were armed 
with spears and three with lathis. It is 
clear also from the evidence of these 
witnesses that before the attack 
upon the deceased and Nathu, there 
was an altercation and an exchange of 
abuse. The fact that there was an alter- 
cation is referred to in the first informa- 
tion report. All the witnesses in their 
evidence in the Sessions Court stated that 
there was an interchange of abuse. There 
is some doubt upon the evidence as to 
who struck the first blow. The witness 
Dal Singh, who is a cousin of the 
deceased and a brother of Nathu, stated 
that the deceased Jhunni was the first to 
wield his speak. and he struck the accused 
Puttu Singh. Puttu Singh did receiye 
an injury and was medically examined on 
May 21. He was found to have a 
contused wound in front above the fore, 
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head with severe bleeding and inflamma- 


tion on the right eye at the time ‘of 
examination. Another prosecution witness, 
namely, Munshi Singh, stated in 


evidence that lathis were flying on all 
four sides. In our view, therefore, it is 
clear from the prosecution evidence that 
this unfortunate incident which resulted in 
the death of one and grievous injury to 
another, arose out of a quarrel over a trivial 
matler namely, the repayment of Rs. 50 
due by the deceased to Bharat Singh. 
Learned Counsel for the appellants 
has contended that the evidence did not 
disclose any common object on the part 
of the accused either to murder Jhunni 
or to inflict grievous injury upon Nathu. 
There is no doubt that the accused acted 
on the spur of the moment, no doubt 
provoked to a certain extent by the abuse 
which was indulged in by Jhunni and 
Nathu, What their intention was, however, 
when they altacked Jhunnican only be 
gathered from what happened. Itis true 
that according to. the prosecution Chhotey 
urged the accused merely to beat Jhunni 
aud Nathu. On the other hand, it is 
proved that six of the accused were armed 
with spears and that the deceased sustain- 
ed no fewer than five spear injuries each 
one of which was a fatal injury. If a 
number of men armed with spears rush 
at another and plunge their spears into 
his body then there is only one inference 
in law, and indeed in fact, which can be 
drawn and that is that the common in- 
tention of the assailants was to kill their 
victim. We; therefore, hold that the ap- 
pellants with the exception of Bishal Singh, 
whose case we shall refer to in a 
moment, were rightly convicted under s. 302 
read with s. 149, Penal Code. Learned 
Counsel for the appellants has urged us 
to record a conviction, if we accept the 
evidence oi the prosecution, unders. 304 
and not under s. 202, Penal Code. We 
have given this contention of learned 
Counsel very careful consideration, It is 
undoubtedly clear frem the evidence that 
the killing of Jhunni was perpetrated with- 
out premeditation in a sudden fight in 
the heat of passion upon a sudden quarrel. 
But we cannot hold that the offence com- 
mitted comes within the terms of Excep- 
tion 4 tos. 3800, Penal Code. In view 
of the fact that there were at least five 
persons armed with spears and two with 
lathis on the accused’s side and two on 
the other, that no grievous injury was 
inflicted either by Jhunni or Nathu, we 
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cannot hold that Jhunni's assailants did 
not take undue advantage or that they 
did not act in a cruel and unusual man- 
ner. We, therefore, reject the contention 
that the offence committed by the ap- 
pellants is covered by Exception 4 to 
s. 300, Penal Oode. Their offence is 
clearly one under s. 302 and not under 
s. 304, Renal Code. 

The learned Sessions Judge for reasons 


“which upon the evidence we are entirely — 


unable to appreciate, has distinguished 
between the cases of Bharat Singh and 
Puttu Singh on the one hand and the 
other three appellants upon the other. He 
has sentenced Puttu Singh and Bharat 
Singh to death under s. 302 read with 
s. 149, Penal Code, and the other three 
to transportation for life. The evidence 
against all the appellants is precisely the 
same. The testimony of the witnesses does 
not indicate that a more prominent part 
in the attack was taken either by Bharat 
Singh or Puttu. Singh, and we have no 
hesitation in holding that the learned 
Sessions Judge was quite unjustified in 
holding that Bharat Singh. and Puttu 
Singh were in any degree more responsible 
for the dealth of. Jhunni than the other 
three appellants. We are satisfied that 
the offence committed is one under s. 302, 
Penal Code, that it was committed as the 
result of sudden provocation and without 
premeditation and, in the circumstances, 
therefore, we are constrained to take the 
view that this is a case in which the 
Court may impose the lesser sentence. 

The case of Bishal Singh stands in a 
different position from that of the other 
appellants. Bishal Singh, according to the 
evidence, stiuck Nathu Singh with his 
latht. He is not accused of taking any 
part in the attack upon Jhunni. We have 
had the advantage of seeing Bishal Singh 
in Court. His right hand is completely 
useless. The hand is deformed and the 
arm is withered, and we are satisfied that 
he could not have wielded a lathi. It 
has been suggested that he might have 
wielded the lathi with his left hand, but 
we consider this suggestion a very doubtful 
one. We are not satisfied upon the evi- 
dence that Bishal Singh took any part in 
the attack either upon Jhunni or Nathu. 
In these circumstances he is entitled to 
an acquittal in respect of all the charges 
which were preferred against him. We 
see no reason to interfere with the convic- 
tion and sentences of Bharat Singh, Puttu 


Singh, Jhabbu Singh and Sarnam Singh 
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under the other sections under which they 
have been convicted and sentenced. 

In the result we allow the appeal of 
Bishal Singh. We set aside his convic- 
tions and sentences and direct that he be 
liberated forthwith provided he is not 
required by the authorities in connection 
with any other charge. We dismiss the 
appeals of Bharat Singh, Puttu Singh, 


Jhabbu Singh and Sarnam Singh, but in the | 


cases of Bharat Singh and Puttu Singh we 
reduce the sentences of death iniposed by 
the learned Sessions Judge to sentences of 
transportation for life. The sentences of 
transportation for life passed against 
Bharat Singh, Puttu Singh, Jhabbu Singh 
and Sarnam Singh will run concurrently 
with the sentences imposed by the 
learned Sessions Judge under the other 
sections. 
N. Order accordingly. 
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MADRAS HIGH COURT 
- Civil Revision Petition No. }15 of 1933 
August 21, 19835 
Stone, J. 
‘KARUPPAYYA THEVAR—PralntTiFP— 
: © PETITIONER ` 
vers 8 

SUBBAYYA THEVAR—DEFENDANT 
. —RESPONDENT 
. Limitation Act (IX of 1908), s. 20—‘Signature’, 
meaning of—Person touchinga pen and handing it 
over to another who writes former's name and signs 
as scribe—Sufficiency of signature, 

Where A touched a pen and passed it ontoB 

who wrote A's name ona bond and made an endorse- 
ment “ paid Rupee one” and subsequently added 
his own signature as scribe ; 
' Held, that there was no sufficient signature of A 
for the purposes of saving limitation under s. 20 of 
the Limitation Act Rajani Mandal v. Digindra 
Mohan (1) and Baliram Koer v. Sobho Sheikh (2), 
referred to. 


> ©. R. P. under s. 25 of Act IX of 
1887, praying the High Court to revise 
the decree of the Court of the District 
Munsif of Ramnad, dated November 22, 
1932, and made in S. 0, “8. No, 467 
of 1932. 

JSudgment.—This civil revision peti- 
tion raises a short point of law, viz., 
whether there is a sufficient signature 
within the meaning of the Limitation Act, 
5. 20, where A touches a pen and passes 
itto B and B writes :— 

“March 22, 1930, Subbayya Thevar, paid 
Re, 1,” subsequently adding his signature 
as scribe which is followed by the signa- 
ture of the attestor. The Limitation Act 
fequires thatthe endorsement shall either 
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be in the handwriting of the person to bi 
made liableor shall be in a writing signec 
by the person making the payment. Unde) 
the General Clauses Act ‘‘Sign” includes 
making amark, and this High Court bae 
keld that if toan endorsement of that 
kind the mark of the person to be made 
liable appears, such an endorsement would 
be a sufficient signature, In Rajani 
Mandal v. Cigindra Mohan Biswas (1), Jack, 
J., seems to have gone further. There 
no murkandno writing in the handwrit- 
ing ofthe person to be charged appeared 
but the person to be charges 
touched a pep, as here, and handed it to amw 
other person and that other person wrote 
something. It isnot very clear from the 
report exactly what he wrote; but it does 
appear that the scribe wrote on behalf ol 
the debtor and signed the document on 
behalf of tke debtor; and Jack, J. 
following a Pataa decision which inturn 
followed a Bombay decision, which 
Bombay decision was arrived atin a case 
where the person to be charged made 
a mark, came to the conclusion that in 
this country itis sufficient if an illiterate 
peison {ouches a pen and hands it to another 
which other signs on his behalf. My 
attention has been drawn to a number of 
authorities which relate to the signing and 
attesting of wills. I put them on one side 
because the statutory provision in such 
cases is quite different. In Baliram 
Koer v. Sobha Sheikh (2), Fletcher and 
Shamsul Huda, JJ. came to the conclu- 
sion that where the endorsement was 
neither signed by nor marked by, the per- 
son to be charged, that was not a sign- 
ing within the meaning of s. 20 of the 
Limitation Act. Fletcher J.’ remarks al 
p. 223* are as follows : 

“There is no case that has ever yet suggest: 
ed that, in the absence of a mark, the clear 
words of the section requiring the payment and 
the handwriting to be made by one and the 
same person ara complied with, I think the 
learned Judge of the lower Appellate Court 
came toa correct conclusion when he held that, on 
the facts found, the fact of the payment did nol 
appear in the handwriting of the defendant,” 

Of course since that case was decided, 
the Limitation Act has been amended by 
the addition of words, which enable the 
endorsement tobe a good endorsement sc 
as to bind the person to be charged 
though not made in his handwriting, il 

(1) 137 Ind. Cas, 788; A I R 1932 Gal. 440; 36 O W 


N 188; Ind. Rul. (1932) Cal. 370. 
(2) 28 O LJ 222;44 Ind. Oas. 516; 230 W X 
930. 
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such endorsement has been signed by 
him ; and I have now to consider whether 
inthe circumstances of this case the 
learned Judge was right in holding that 
the endorsement was not signed within 
the meaning of the Limitation Act by 
the person to be charged, Now, it may 
well be—I saynothing as to it—that if 
what had happened was that Subbayya 
Thevar had touched apen and handed 
that pen to the writer and the writer had 
written an endorsement of this nature ‘paid 
Re. 1 andhad then signed as agent for 
Subbayya Thevar, a Judge might infer that 
Subbayya Thevar had signed the endorse- 
ment by his agent the writer, the agency 
being implied from the act of touching 
the pen. That is a point that can be 
decided when it arises. It does not arise 
in this case because that is not what 
happened. This endorsement is perfectly 
natural endorsement. It is not signed, as I 
understand the meaning of that term, by 
anybody. The fact that the person who 
wrote it subsequently appended his signa- 
ture amounts to nothing. He signed aa 
scribe: he did not sign or purport to 
sign for and cn behalf of Subbayya 
Thevar, So far as I can see, therefore, 
the endorsement is not signed by any- 
'body. The fact that contains Subbayya 
‘Thevar’s name does not, in my opinion; 
amount to a signature. It is not signed by 
the scribe on behalf of Subbayya Thevar. 
In these circumstances I think it would 
he extremely dangerous, and contrary to 
the spiritof s. 20 of the Limitation Act, 
to hold that this endorsement was signed 
within the meaning of that section, In 
these circumstances I am of the opinion 
that the District Munsif was correct in 
bis conclusion. 
. This petition is dismissed with costs. 

A. Appeal dismissed. 
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CALCUTTA HIGH COURT 
Civil Appeal No. 158 of 1930 
March 6, 1935 
D. N. MITTER AND PATTERSON, JJ. 
BENGAL COAL Co., LrD.—DEFENDANT— 
APPELLANT 
VETSUS 

BITA RAM CHRATTERJEE—PLAINTIFF 


AND OTHERS—DEFENDANTS — RESPONDENTS 

Mortgage—Mortgagee having notice of sale of portion 
f equity of redemption — In suit on mortgage pur- 
haser not impleaded—Proportionate abatement of 
sortgage money — Mortgagee relinquishing in Court 
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claim against such purchaser-- Purchaser of otha 
portion, if can redeem piecemeal—Person coming 
in possession under morigagor—W hether estopped from 
denying mortgagee's iitle—Hstoppel — Transfer of 
Property Act (IV of 1882 before amendment of 1923), 
s. 56—More than two properties subject to common 
charge—S. 56, applicability of — Benefit of doctrine 
of marshalling, when can be taken—Benami—Deed in 
nam? of wife—Onus that it is benami. 

Where a mortgagee having notice of a saleof a 
portion of the equity of redemption does not make 
the purchaser a party to the suit on the mortgage, 
abatement of the 
mortgage money, as such purchaser is a necessary 
party. [p. 168, col. 1.] 

The fact that the mortgagee relinquishes in Court 
in course of suit on a mortgage, his claim against a 
purchaser of the equity of redemption, does not 
entitle the purchaser of the other portion to redeem 
piecemeal, 2. e,, by payment of proportionate share 
ofthe mortgage money. Pran Ballav Saha v, 
simi Chandra (4), distinguished, [p. 163, col, 
2 


Asa rule any person who comes into possession 
of the mortgaged property under the mortgagor is 
treated as being iu privity with him and is  estop- 
ped from denying the title of the mortgagee. (p. 
161, col. 2.] 

Where more than two properties are subject toa 
common charge, s. 56, Transfer of Property Act, 
(before amendment of 1929), dces not apply. But 
in such cases, in order to claim the benefit of the 
doctrine of marshalling, it must beshown that the 
purchaser of one of several properties comprised in 
the mortgage must be bona file purchaser for value 
without notice. Rodh Mal v. Ram Harak (1), relied 
on. Íp. 162, col. 2.] 

Where the deed standsin the wife's name the 
burden lies on those who assert that she is the 
ostensible owner and not the real owner to prove that 
she is in fact only an ostensible owner. [p. 162, col. 


1, 

C. A, from the original decree of the Sub- 
Judge, Burdwan, dated March 31, 1930. 

Dr. Mukerjee and Mr. Panna Lal Chatier- 
jee, for the Appellant, 

Messrs, Amarendra Nath Basu, Gopendra 
Krishna Banerjee, Bankim Chandra Mu- 
kherjee, Mukti Pada Chatterjee, Bon Behary 
Mukerjee and Surja Kumar Aich (Deputy 
Registrar), for the Respondents, 


D. N. Mitter, J—This is an appeal by 
defendant No, 11, Bengal Ooal Co., Ltd. 
from a preliminary decree in a suit to 
enforce a mortgage security. The suit was 
commenced by the plaintiff to recover a 
sum of Rs. 16,200 alleged to be due on 
mortgage bond executed on January 24, 
1915, by one Ram Saday Nayek, who is 
the father of defendant No.1 and father- 
in-law of defendant No. 2. He executed 
the mortgage in favour of Pran Krishna 
Chatterjee who was defendant No. 14 to 
the suit. The principal amount secured by 
the mortgage was- Rs. 6,700 and the inter- 
est was to run at the rate of 12 per cent, 
fer annum. The properties which were 
hypothecated by the deed of mortgage 
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consisted of 19 items which are mentioned 
in the schedules to the plaint, Ab the 
time of the execution of the bond Pran 
Krishna happened to be a member of a 
joint Hindu family, governed by Dayabhaga 
School of Hindu Law, consisting of himself, 
his brothers and his nephews. He had 
accordingly one-sixth share, according to 
the defence case, in the mortgage money, 
On September 1, 1919, there was an 
agreement between him and his five. 
co-sharers in which it was recited that the 
parties had separated in June 1919. It 
was also recited in the said agreement 
that all the properties acquired and the 
monies lent were ejmali properties and 
whetever would be acquired in future 
would be separate properties of each in- 
dividual party who would acquire them. 
It is said that Pran Krishna had no more 
than one-sixth of the mortgage money 
after this agreement. He was no longer 
the karta and it is said that he had 
nothing more than his individual share. 
On October 1, 1925, Pran Krishna assigned 
his rights as mortgagee to the plaintiff Sita 
Ram Chatterjee, who is a cousin of Pran 
Krishna Chatterjee. The total sum due 
on that date waa Rs. 15,075 and in that 
document it was recited that Rs. 8,375 of 
that amount were kept in deposit to carry 
on litigation, and the balance of Rs. 6,700 
was fixed as consideration of the mortgage 
S is said that the plaintif took the con- 
veyance in the benami of his brother 
defendant No. 13. It is now necessary to 
indicate the position of different defendants 
with refererce to this mortgage. Defend- 
ants Nos. 1 and 2 are heirs of the original 
mortgagor. Defendants Nos. 3 to 11 are 
purchasers of the equity of redemption in 
the several mortgaged properties. It may 
be noted here that defendant Nc. 10, one 
of the purchasers of the equity of redemp- 
tion, is the wife of the plaintiff. Defend- 
ant No. 12 is a lessee under defendant 
No. 1, of some portion of the equity of 
redemption. Defendant No. 13 is the bro- 
ther of the plaintiff. Defendant No. 14 is 
Pran Krishna Chatterjee, the original mort- 
gagee. Lastly, defendants Nos. 15 to 19 are 
ube co-sharers of Pran Krishna Chatterjee. 
The plaintiff alleges that no portion of the 
mortgage money was paid and prays for 
ap ordinary mortgage decree for sale. The 
defences of defendant No. 11 who is the 
appellant are, fist that if the assignment 
were legal and valid, it could not give the 
plaintif more than one-sixth share of ‘his 
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rights as mortgagee in the mortgage secur 
ty as this wasthe share which Pran Krishn 


had in the mortgage bond when tk 
assignment took place of the mortgag 
money. It is said that at the time of tt 


assignment he lost his representative cha 
acter as karta. With regard to this defenc 
the Subordinate Judge has found ths 
Pran Krishna had only one-sixth share i 
the mortgage money and the finding o 
this point is in favour of the defendant 
He has, however, held that the defendant 
are precluded from saying that Pra 
Krishna had no larger interest or intere! 
in the whole of the mortgage money bt 
that he was only entitled to the one-sixt 
share of the mortgage money. The Sut 
ordinate Judge has also found that th 
other brothers of Pran Krishna who ar 
parties to the present proceeding do not sa 
that they have got any interest in the mori 
gage money. 

The Subordinate Judge also finds the 
the co-sharers of Pran Krishna are estoy 
ped from contending that Pran Krishn 
alone was not entitled to the morigag 
money or that the assignment was not i 
respect of the whole of the mortgagee’ 
right by reason of s. 41, Transfer of Propert 
Act. The second defence raised is the 
the. assignment was not valid as there wa 
no consideration for it and that it wa 
really a collusive document executed wit. 
the sole intention of cheating the cred 
tors or defeating the rights of the cred’ 
tors. The third defence is that defendan 
No. 10, who is a purchaser of a portion c 
the equity of redemption, is the wife c 
the plaintiff and is really his benamida 
in the matter cf ths purchase and it i: 
contended that the mortgagee himself be 
ing a purchaser of a portion of the equit; 
of redemption, the integrity of the mort 
gage has been broken and that the pur 
chasers of this portion are entitled t 
redeem on payment of a proportionat 
share of the mortgage money. The findin; 
of the Subordinate Judge is that benam 
character of the transaction has not bee 
established. The fourth defence taken b: 
defendant No, 11 is that the company i 
entitled to rely on the doctrine of mar 
shalling having regard to the provision 
of s. 56, Transfer of Property Act as it stoo 
before its amendment by the Aci of 192¢ 
The Subordinate Judge has come to th 
conclusion that right of marshalling is no 
available to defendant No. 11 as ib is nc 
shown .that he has purchased the equit, 
of redemption without notice. . The fft 
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‘defence is that one Dukharam Banerjee 
Was a necessary party tothe suit, that he 
was a purchaser of a portion of the equity 
of redemption of property No. 12 of the 
Schedule to the plaint, that the pleintiff 
had full knowledge of his purchase, and 
that as the plaintiff had not impleaded 
him in the suit, there should be a pro- 
portionate abatement and apportionment 
of the mortgage money. The Subordinate 
Judge has not acceded to this contention 
but has granted decree to the effect that 
the mortgaged properties other than the 
eight annas share of property No. 12 which 
belongs to Dukharam will be applied to 
wards the salisfaction of the decree. As 
has already been stated, the Subordinate 
Judge has granted a preliminary decree on 
the lines indicated in the judgment of the 
Subordinate Judge. See p.112 of lst part 
of the paper beok. 

It is against this decision that the pre- 
sent appeal has been taken by defendant 
No. 11 and all ths defences to which re- 
ference has already been made have been 
repeated by Dr. Mukerji, who appears for 
the appellant (defendant No. 11). He rests 
his grounds of appeal on the five defences 
which have already been set forth above. 
It is necessary to consider, therefore, the 
soundness of the contentions raised by 
way of defence and raised in the grounds 
taken before vs. With regard to the first 
ground taken that if the assignment were 
legal and valid, the plaintiff could not get 
more than I/dth share of the mortgage 
money, as this was the share which Pran 
Krishna had when the mortgage transac- 
tion and assignment took place. It is not 
necessary to deal with questions on which 
the Subordinate Judge has founded bis 
decision wilh regard to this part of the 
defence as to whether it is open to the 
purchasers of the equity of redemption to 
contend that the assignment js not jn res- 
pect of the entire rights of the mortgagee 
but it is only in respect of the portion of 
the rights of the mortgagee as it existed 
on the date of the assignment, for it is 
clear that in the present proceedings the 
other co-sharers of Pran Krishna were 
. parties. They would be estopped by 
reason of the principles embodied in 
s. 41, Transfer of Property Act, from 
contending that Pran Krishna has 
only l/6th share in the mortgage 
money seeing that they have by their 
conduct represented to the outside world 
that Pran Krishna was entitled to deal 
with the entire rights of the mortgagee 
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and they were fully bound by this repre- 
sentation to the outside world. 

The Subordinate Judge has rightly ap- - 
plied the principle that estoppel would 
surely be available against the other co- 
sharers of Pran Krishna. They were all 
parties to the present suit and defendant 
No. lLis not at all prejudiced ifa decree 
is passed on the footing that Pran Krishna 
was entitled to deal with 16 annas of the 
rights in the mortgage meney for the 
decree as against defendant No, 11 is be- 
ing passed in the prezence of the co- 
sharers of Pran Krishna, that is, defend- 
ants Nos. 15 to19, who would be bound 
by this decree. There can be no quastion 
that in so far as the original mortgage 
transaction is concerned, as between tha 
mortgagor and the mortgagee, thejprinciple 
of estoppel comes into play and it has 
been conceded by Dr. Mukherjee that it 
is not open to ths mortgagor to dispute 
the title of the mortgagee and to say that 
although Pran Krishna at the inception 
purported to deal with 16 annas of the 
mortgage money as his own, he was in 
reality noi the owner or possessor of the 
entire mortgage money. That is the posi- 
tion which is established on the authori- 
ties. Reference might be made in this 
connection to Dr. Bigelow'’s well-known 
treatise on Estoppel (6th Edno.) at p. 588. 
The same rule applies aso to the mort- 
gage transaction in this case and the 
whole law has been summarised in Sir 
Rash Behari Ghose’s Treatise on the Law 
of Mortgage (Sth Edn.) at 322. “As a 
rule”, says the learned author, 

“any person who comes into possession of the mort- 
gaged property under the mortgagor is treated as 
being in privity with him and is estopped from 
denying the title of the mortgagee,” 


Jt has, therefore, been rightly conceded 
that as between the mortgagor and the 
mortgagee the principle of estoppel applies, 
But as we have said we are relieved from 
deciding the other question, namely, as to 
whether the purchasers of the equity of 
redemption or the mortgagora for the 
matter of that can question the rights of 
the assignee of the mortgagee’s right, and 
contend that the mortgagee is not entitled 
to the entire mortgage money, seeing that 
the co-sharers of Pran Krishna were all 
parties to the present proceeding and they 
did not question the rights of Pran Krishna, 
defendant No. 14,to the entire mortgage 
money. i 

We are, therefore, of opinion, although 
for a somewhat different reason, that the 
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earned Subordinate Judge has arrived 
at the right conclusion in negativing the 
first defence. The next ground which was 
indicated by the second defence is that 
there is no consideration for the assign- 
ment. (His Lordship considered the evi- 
dence, and held that the assignment 
was a valid one and was for considera- 
tion and then proceeded.) The third 
ground taken is that defendant No. 10 who 
is the wife of the plaintiff ig 
really a benamidar for him. We have 
been referred to the evidence which estab- 
lishes that the wife purchased this pro- 
perty out of funds which belonged to her. 
It is said that she collected all this sum 
of Rs. 3,000 which was the consideration 
for the kobala out of the presents which 
were given to her grandsons at the time 
of Anna Prashan ceremony. Thenone of 
the plaintif’s sons has also deposed to the 
fact that the consideration for kobala which 
was executed in her favour by defendant 
No. 1 proceeded from his mother’s funds. 
The deed stands in her name and the 
burden lay on these who assert that she 
is the ostensible owner and not the real 
owner to prove that she is in fact only 
an ostensible owner. Such evidence, it 
has been rightly pointed out, is absolutely 
lacking in this case. The only witness 
who has been examined on the side of 
the defendants in this behalf says at one 
time that the money might have proceed- 
ed from the funds of her husband the 
plaintiff and at enother time that the 
money might have come from the presents 
at the Anna Prashan ceremony. In this 
view we are in agreement with the Subordi- 
nate Judge thatthe benami character of the 
transaction has not been established. In 
this view, the other question as to whe- 
ther there was a splitting up of the mort- 
gage does not arise. The fourth point 
which has been raised is that the Sub- 
ordinate Judge has gone wrong in dis- 
allowing the marshalling which has been 
claimed by defendant No. 11 under s. 56 
Transfer of Property Act. The enact- 
ment which will govern the present case is 
the Transfer of Property Act as it stood 
before the amendment of 1929. Section 56 
of the Act before amendment of 1929 runs 
as follous: 

“Where two properties are subject to a common 
charge, and one of the properties is sold, the buyer 
is, as against the seller, in the absence of a contract 
to the contrary, entitled to have the cherge satis- 


fied out of the other property, so far as each 
property will extend”. 


This section-in terms does not apply ta 
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the facts of the present case seeing that 
more than two properties are subject to a 
common charge in the present case. The 
scope of the section has been widened by 
the amendment of 1929, which provides for 
cases where there are more than two pro- 
perties. This section, therefore, is out of 
way. But it is said that as the statute 
doesnot make provisions for cases when 
there are more than two properties subject 
to a common charge, they must be governed 


‘by the principles which regulate cases of 


this kind in the English Courts of Chan- 
cery. Butithas been held in cases which 
are outside s, 56 that in order to claim the 
benefit of the doctrine of marshalling, it 
must be shown that the purchaser of one 
of several properties comprised in the 
mortgage must be bona fide purchaser for 
value without notice. We might refer to 
Rodh Malv. Ram Harak (1), where Maha- 
mood, J., observes that the equities which 
apply to a puisne incumbrancer in tke 
marshalling of securities apply also to a 
bona fide purchaser for value without 
notice cf a portion of property, the whole 
of which was subject to 4 prior incum- 
brance. It is true that in the deed of 
transfer in favour of defendant No. 1], 
there is a representation that there are no 
other incumbrances of properties, but at 
the same time there is the evidence in this 
case that cefendant No. 11 made no en- 
quiry whatever as to the existence of 
encumbrance of property. He had notice 
within the meaning of the Transfer of 
Property Act as it existed before the 
amendment. We are not unmindful of the 
decision cf their Lordehips of the Judicial 
Committee of the Privy Council in Tilak- 
dhari Lal v. Khedan Lal (2), that mere 
registration is not notice. Here there was 
no enquiry and notice and the mortgage 
can be inferred from the evidence which 
amounts to gross negligence in not making 
any enquiry about existence of previous ` 
encumbrance. We are of opinion that 
defendant No. 11 is not a bona fide pur- 
chaser without notice. Therefore he is not 
entitled totake the benefit of the doctrine 
of marshalling as understood by the Equity 
Courts. This disposes of the fourth 
ground. 

The fifth ground taken is that Dukharam 


Banerjee is a necessary party and there 

(1) 7A 711; A W N 1885, 198. 

(2) 47 I A 239; 57 Ind. Oas. 465; A I R1921P O 
112; 48 © 1; 39 M L J 243; (1920) MW N 591; 2 Ù 
P L R (P O) 139; 22 Bom, L R 1319; 18A LJ 1074; 
25 O W N49; 28 M LT 224; 820L 7 479; 13 14 
W 161; 2PLT 101 (P O. i 
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should be proportionate abatemént of the 


morigage money and the mortgage decree 
should be reduced by a sum of Rs. 299. 
This isa ground which seems to be well 
“ founded and must prevail. The plaintiff 
had full notice of the fact that Dukharam 
was a purchaser of a portion of equity of 
redemption and notwithstanding this he 
did not make Dukharam a party to the 
suit. On February 28, 1929, it was stated 
in one of the written statements that 
Dukharam should be made a party. 
Match 29, of the same year the plaintiff 
filed his petition for addition of other 
parties but did not implead Dukharam. 
Tn these circumstances we think that the 
decree of the Subordinale Judge must be 
varied by reducing the principal amount 
by Rs, 293. It is next pointed out that the 
decree is bad in this that it allows interest 
at one per cent. per month on Rs, 6,700 
and atsix per cent. per annum on the 
rest, namely Rs. 13,928-10-9 annas. This 
portion of the decree has been taken ex- 
ception to and very rightly by the Advo- 
cate for the appellant, ‘Ths decretal portion 
which is priuted at p. llt of the paper 
book runs thus : 

“Ib ia heraby declaral that the amount due to ths 
plaintif on account of principal, interest and costs 
calculated up to April 15, 193), is Rs 20,62#-10-0 
and out of Rs. 20,623-10-0 the prinsipal sum of 
Rs 6,703 shall carry interest at ono per cent, per 
month and the balance Rs. 13,928-10-0 shall carry 


interest at the rate of six per cent. per annum 
until realization”, 


This decree is wrong. The proper form 
of a decree should be as follows: It is 
hereby declared that the amount due to 
the plaintiff on account of principal is 
Rs. 6,700 less Rs. 293. The plaintiff is 
entitled to interest on Rs, 640 at the rate 
of one per cent. per month up to the period 
of grace which we fix at three months 
from now and after that the principal 
with interest shall carry an interest at the 
rate of six percent. per annum until rea- 
lization. If the sum of 
interest at one per cent. per month be not 
paid within three months from this date, 
the mortgaged properties will be sold. It 
is a matter which has been agreed to 
between the plaintiff and defendant No. 11 
that as it is an option with the plaintiff 
when the occasion arises for the sale of 
mortgaged properties to bring the mort- 
gaged properties to sale in any order he likes, 
the sale of property No. ls the equity of 
redemption in which has been purchased 
by defendant No, 11 be the last, that is, 
aiter selling the other properties covered 
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by the mortgage, this property No. 18 will 
besold. We simply record here our judg- 
ment in accordance with agreement which 
has been reached between the plaintiff and 
defendant No. 11. 

Mr. Bankim Chandra Mukherjee who has 
appeared for defendants Nos. 4,9 and 10 
has raisedsome grounds by way of cross- 
objection. A preliminary objection has. 
been taken by Mr. Bose that he is not 
entitled to urge the cross-objection against 
co-respondents and reliance has been placed 
on the decision in Co-operative Hindus- 
than Bank, Ltd. v. Surendra Nath De (3). 
Jt is not, necessary to decide on, this preli- 
minary objection seeing that the cross- 
objections fail on merits. The objection 
is to the effect that as the mortgagee has 
relinquished his claim against Dukharam 
in Court, the purchaser of the other portion 
is entitled to redeem piecemeal, i.e by 
paying proportionate share of the mort- 
gage money. In support of thts contention, 
reference has been made to a recent 
decision of this Court in Pran Ballav Saha 
v, Bhagaban Chandra (4), and I was a party 
to that decision. That case, however, 
rested on a very different se: of facts. The 
mortgagee had released a portion of the 
mortgaged property without any noticas of 
right of a third party who had purchased 
a portion of the equity of redemption. But 
that isnotso in the present case. There- 
fore we think that there is no substance 
in the cross-objection. The cross-objection 
is accordingly dismissed. The result is 
thatthe decree of the Subordinate Judge 
is varied on the lines which we have 
already indicated. Subject to that vari- 
ation the decree of the Subordinate Judge 
will stand affirmed. As the plaintiff 
respondent has substantially succeeded, 
the plaintiff-respondent is entitled to costs 
in this appeal: No order is made as to 
costs in the cross objection, 

Patterson, J.—I agree. 

D. Decree varied. 

(3) 590 667; 133 Ind. Oas, 852; A I R 1932 Cal, 
523; 36 O W N 263; Ind Rul (1932) Oal. 523. 


(4) 59 OL J 473: 152 Ind. Cas. 429; A I R 1934 Cal 
775; 61 C 824; 38 O W N 833; 7 R O 272, 


PATNA HIGH COURT 
Civil Appeal No. 28 of 1932 
September 28, 1934 
MOHAMMAD Noor AND Lousy, JJ, 
Musammat BIBI SAIDA AND OTHERS— 
APPELLANTS 
versus 
DUKHI GOPE—ResponDENT. — 
Bengal Tenancy Act (VIII of 1885), ss. 25, 155 (d) 
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Texant, whether liable to ejectment except under 
decree under s. 23—Misuse of land by tenant—Nottce to. 
remedy breach and for compensation — Necessity of 
—Misuse if remediable must be remedied—Decree, if 
can be executed when compensation is paid. 

The landlord has got no absolute right of ejectment. 
Section 25, Bengal Tenancy Act, is for the protection of 
the tenant and prescribes that a tenant shall not be 
liable to ejectment except in execution of a decree 
passed under the provisions of the Act. 

Notice must be given to the tenant who has 
misused the land asking the tenant to remedy 
the misus3 or breach if it is capable of remedy 
andinany case to pay compensation, In every 
ease whether the misuse or breach is remediable 
or not, compensation must be asked fpr and this 
notice is the sine qua non for institution of the suit. 
If compensation is not asked for, notice is defective 
and a aùit will not lie. Pershad Singh v. Rampratap 
(3), followed. 

lf the misuse is remediable, it must be remedied. 
Paying of compensation is essential in every case, 
whether the misuse or breach is remediable or nob. 
If the tenant complies with the requirements of sub-cl. 
(4) of s. 158, Bengal Tenancy Act, i. e, if he pays 
the compensation fixed by the Court and remedies 
the misuse or breach if it is remediable, the decree 
cannot be executed. 


C. A. from the decision of the Additional 
District Judge, Mcnghyr, dated September 
29, 1931. 

Messrs. Khurshed Husnain and Neyamat- 
ullah, for the Appellants, 

Messrs. N. C. Ghose and K. Dayal, for 
the Respondent. 


Mohammad Noor, UJ—This second 
appeal arises out of a suit instituted 
under s. 155, Bengal Tenancy Act, for 
` ejecting the defendant from his holding on 
the ground that he has used it in a 
manner which rendered it unfit for the 
tenancy. The misuse complained of was 
that the defendant through his transferee 
caused erection of some houses on ten 
kathas of land out of the holding which 
is of ten bighas. 

The trial Court gave the plaintiffs a 
decree for ejectment with a condition that 
if. the defendant pays to the plaintiffs 
Rs. 100 as compensation, the decree would 
not be executed. This decree of the trial 
Court has been confirmed in appeal by 
the learned District Judge of Monghyr. 
The trial Court came to the conclusion 
that the misuse was incapable of remedy 
as the defendant transferred portion of 
the holding to third parties and gave them 
right to erect buildings, and it was beyond 
the power of the defendant to get the 
buildings removed. The plaintiffs in their 
grounds of appeal before the learned 
District Judge challenged this finding; 
but it appears from the judgment of the 
lower Appellate Court it was conceded 
before it that under the circumstances of 
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the case the misusé was not capable of 


remedy. The appeal was dismissed, and 
the plaintiffs have preferred this second 
appeal. 


Tt has been contended on their behalf 
that as according to the finding of the 
Courts below the misuse was irremediable 
an absolute decree for ejectment ought 
to have been passed, and not a decree 
conditional on non-payment of the com- 
pensation fixed. The learned Advocate has 
argued that 8. 25, Bengal Tenancy Act, 
gives the landlord an absolute right of 
ejectment if the tenant uses tha land of 
his holding in such a way as to render 
it unfit for the purposes of the tenancy 
and e. 155 of the Act prescribes ihe 
mode of enforcing that right. In my 
opinion the contention is not sound, The 
plain reading of the two sections makes 
it perfectly clear that the landlord has 
got no absolute right of ejectment. Sec- 
tion 25 is for the protection of the tenant 
and prescribes that a tenant shall not be 
liable to ejectment except in execution ol 
a decree passed under the provisions of 
the Act. Section 155 prescribes the nature 
of the decree in an ejeciment suit brought 
by the landlord on the ground of misuse 
Ti starts with prescribing that notice musi 
be given to the tenant who has misused 
the land. The notice must, as has been 
held in several Oalcutta cases which I do 
not propose to discuss, ask the tenant tc 
remedy the misuse or breach if it is cap- 
able of remedy and in any case to pas 
compensation. The learned Advocate con: 
tended that the words “in any case” mean! 
whether the tenant remedied the misus¢ 
or not. In my opinion it means in ever} 
casa as has been held in Pershad Sing! 
v. Rampratap (1) and whether the misue 
or breach is remediable or not, compensa 
tion must be asked for and this notice 1) 
the sine gua non for institution of thi 
suit. If compensation is not „asked for 
notice is defective and a suit will no 
lie. It is obvious that if the legislatur 
intended to give to the landlord an absolut: 
right of ejectment in case of irremediabl 
misuse or breach, they would have prc 
vided for a notice in that term but th 
notice required to be given 10 a tenant! 
a notice asking him toremedy the misus 
if it can be done, and whether it can b 
done or not io pay up compensaticr 
Clause (4), s. 155 again clearly indicate 
that ibe decree cannot be executed : 
compensation is paid. If the misuse 

(1) 22 0 77, 
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remediable, it must be remedied also. 
Paying of compensation is essential in 
every case whether the misuse or breach 
is remediable or not. If the tenant com- 
plies with the requirements of sub-cls (4), 
i.e, if he pays the compensation fixed 
by the Court and remedies the misuse or 
breach if it is remediable, the decree 
cannot be executed. In my opinion the 
plaintiffs were entitled to compensation 
only under the circumstances of the case. 
The decree passed in the case is the 
only decree which can be passed, and the 


appeal fails. I would dismies it with 
costs. 

Luby, J.—I agree. 

D. Appeal dismissed. 


_ MADRAS HIGH COURT 
Second Civil Appeal No. 671 of 1931 
April 8, 1935 
VARADACHARIAR, J. 
THYAMMAL—DerenpanT—APPELLANT 
versus 
SUBRAMANIA GURUKKAL AND OTHERS — 
PLaIntirrs—RESPONDENTS 

Madras Estates Land Act (I of 1908), s., 112—Rent 
sale—Necessity of notice to all sharers—Omission to 
serve notice on some—Efect—Power of Court to set 
aside sale in part—Effect of collusion of some 
sharers, 

The notice under s. 112 of the Madras Estates Land 
Act, must be served on all the sharers where there is 
no scope for the application of s. 147 of the 
Estates Land Act anda rent sale under the Act is 
not binding on those sharers on whom notice was not 
served. Kootoorlingam Pillaiv. Sennappa Reddiar 
(L) and Nailakaruppan Ambalam v. Vellamarun- 
tham Ambalam (2), followed. 

Byt, it is only on general principles of justice and 
equity that service of notice under s. 112 has been 
held to be an essential condition and there is nothing 
to prevent the Court from holding that a rent sale 
which has been held after serving notice on some 
of the sharers is valid so far. as those sharers are 
concerned, The Court is not bound to 
set aside the sale in its entirety, 

Jf the sale was the result of fraud or collusion of 
the -sharers on whom notice was served, the case 
might be dealt with as one of a private alienation 
by misuse of the machinery of public sale and it 
may be held operative to transfer the interests of 
such sharers, though not to affect the interests of 
the others. Harendra Lal Ray v. Salimullah (3), 
referred to. i 

5. C. A. against the decree of the Court 
of the Subordinate Judge of Salem in 
A. 8. No. 27 of 1929 (A. S.No. 146 of 1929 
District Court, Salem), preferred against 
the decree of the Court of the District 
Munsif of Salem in O. 8. No, 607 of 1927. 

Mr. V. Ramaswami Ayyar forthe Appel- 
lant, 


confirm or 
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Messra. K. S. Sankara Ayyar and K. 
Sankara Sastri, for the Respondents. 

Judgment.—This second appeal arises 
out of a suit brought to set aside a rent 
sale under the Estates Land Act. The 
plaintiffs are admittedly entitled to a one- 
fourth share in the holding, defendants 
Nos. 1 to 3, being entitled to the remaining 
shares. It is not necessary for the purpose 
of this second appeal to decide what 
exactly the arrangement was between the 
plaintiffs and defendants Nos. 1 to 3as to 
the way in which they should pay the rent 
due to their landlord, during the time that 
the lease Ex. A, wasin force and who as 
between them was really liable to pay the 
amount for the year in respect of which the 
rent sale took place. Defendants Nos. 1 
and 2 admit that they were personally 
served with the notice of sale. Beyond 
filing a written statement jointly with de- 
fendants Nos. 1 and 2, the third defen- 
dant has put forward no specific case. 
Both the lower Courts have found that the 
Plaintiffs were not served with notice of the 
sale and no attempt was made to serve 
them personally. They even go further 
and suspect collusion between defendants 
Nos. 1 to 3 and the zemindar’s officials 
with a view to deprive the plaintiffs of 
their share. Here again it is not necessary 
for me to base my decision on th» case of 
collusion. 

There is no scope in the circumstances of 
the case for the application of the principle 
of s. 147 of the Estates Land Act. It there- 
fore, follows that the notice under s. 112, 
must have been served on all the sharers: 
Vide Kootoorlingam Pillai v, Sennappa 
keddiar (1) and Nallakaruppan Ambalam 
v. Vellamaruntham Ambalam (2). The 
Courts below were right in holding that the 
plaintiffs are not bound by the rent sale in 
these circumstances, The second appeal 
must, therefore, be dismissed with costs as 
against respondents Nos. 1 to3. 

Alternatively, the appellant, the repre- 
sentative of the rent sale purchaser, con- 
tends that the sale must be set aside only 
as regards the plaintiffs’ share and not in 
its entirety. This contention was raised 
in the trial Court by issue No. 5. The 
District Munsif disposed of it by a single 
line, that the sale cannot be set aside in 
part and must be set aside in toto. The 
point does not seem to have been urged 

(i) 61 M L J 203; 134 Ind. Oas. 184; 31 LW 94; 
Ind. Rul. (1932) Mad. 640; A I R 1931 Mad, 724. 
(2) (1932) M W N 1114; 143 Ind. Gas, 245;37L W 


305; AIR 1933 Mad. 374; Ind, Rul. (1933) Mad. 
282, 
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before the lower Appellate Court. But as 
the appellant has been throughout pressing 
for the confirmation of the eale in its 
entirety, there is nothing to preclude her 
from claiming that it should be confirmed 
at least in respect of the shares to which 
defendants Nos. lto 3 are entitled. On 
behalf of the first defendant, who alone 
appears before me, Mr. Sankara Ayyar 
contends that the sale must either be set 
aside in its entirety or confirmed in its 


entirety and the law dces not contemplate its. 


being set aside in part. He argues that the 
se1vice of notice under s. 112 has been held 
to bea matter going to the jurisdiction of 
the selling officer and that if all the neces- 
sary pre-requisites have not keen ccmplied 
with, he must beheld to have no jurisdic- 
tion at all and it would follow that the 
sale is a nullity. lam not by any means 
satisfied that there contentions are well 
founded. The Estates Land- Act does not 
make provision in itself for failure to 
comply with the provisions of s. 112. Itis 
only on general principles of justice and 
equity that this Court has held in a number 
of cases that the service of notice contem- 
plated ky s. 112, is such an essential condi- 
ticn that non-ccmpliance with it will justify 
the Court in holding that the sale is void 
and not merely voidable. I have, there- 
fore, only got to sce how far such general 
consideraticns ccmpel me to go and I am 
not hampered by any statutory provisicns 
directly bearing upon the matter. Apart 
frcm the suggestions of fraud and collusion 
on the part of defendants Ncs. 1 to 3 to 
injure the plaintiffs, I have the fact that in 
the written statement filed by defendants 
Nos. 1 to 3 they insisted that the plaint- 
iffs’ suit should be dismissed with costs. 
Whatever hesitation I may feel as to ‘the 
interpretation of s. 112 of the Estates Land 
Act, I fee] that the Court will be placing a 
‘ premium on dishonesty and misconduct 
if I should now allow defendants Nos. 1 to 
3 toturn round and say ‘set aside the gale 
even as regards our sharesin the holding’. 
They never wanted it to be set eside and 
unless I am satisfied that the law compels 
me to thrust this benefit upon them, I do 
not think I will be justified in doing so. 

Mr. Sankara Ayyar relies upon the 
analogy ofs. 131 of the Estates Land Act 
correspcnding to O. XXI, r. 89 of the Civil 
Procedure Ccde, end argues that if any one 
of the defaulters makes a payment under 
there provisions, the sale must be set aside 
as a whole and rot in respect merely of his 
share, I do not think this furnishes any 
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true analogy. Taking for instance a case 
under O. XXI, r. 89, of the Civil Proced- 
ure Code, if there are a number of judg- 
ment-debtors whose interests, say, in joint 
family property have been brought to sale, 
it may be open to any of them to get the 
whole sale set aside by payment under 
O. XXI,r, 89, but if any one of them 
impeaches the sale on other grounds, for 
instance, for non-representation of one of 
them by a proper guardian or ffor non- 
issue to him of notice under O. XXI, r. 22, 
it does not at all follow that the sale must 
be set aside as a whole and not merely in 
respect of that particular judgment-debtor’s 
share, Section 112 and the succeeding 
sections contemplate part of the holding 
being sold. Prima facie that will merely 
refer to a geographical part, that is, any 
single field if that will suffice to satisfy the 
arrears of rent; but even that is an indica- 
tion that the law does not insist upon the 
holding being sold in its entirety. If, as 
the result of a rent sale, one of the fields 
comprised in a holding can pass to a 
stranger, there is nothing very anomalous 
in holding that the interesis of some of 
the tenants holding under a single patta 
may pass to the purchaser. The possibility 
of such partial validity seems to be re- 
cognised by Justice Ramesam in his obser- 
vations in Kootcorlingam Pillai v. Sennappa 
Reddiar (1). 

Looking at the matter from another 
point of view, if the rent sale was the result 
of fraud or collusion to which defendants 
Nos. 1 to 3 were parties, the principle 
indicated in Harendra Lal Roy v. Salim- 
ullah, 7 Ind. Cas, 21 (3), would justify the 
case being dealt with as one of a private 
alienation by misuse of the machinery of 
public sale and it may be operative to 
transfer the interest of. defendants Nas. 1 
to 3 though not to affect the interests of 
the plaintiff. i 

As stated by me already, the question is, 
how far in the application of general prin- 
ciples of justice and equity the Court ought 
to grant relief in respect of improper sales. 
The use of the word ‘justification’ in some 
of the cases ought not to be pressed too far. 
The learned Judges were not there dealing 
with the effect of the sale as against 
persons who had been duly served: they 
merely meant to indicate that the non- 
service of notice is such an important omis- 
sion as to justify the Court in ignoring the 
sale so far asthe person not served with 
notice was concerned. 

(3) 7 Ind, Cas. 21; 12 O LJ 336. 
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I am, therefore, of opinion that the 
decree of the Courts below should be 
modified by inserting the words “so far as 
the plaintiff's share is concerned” after 
the words “the sale is hereby set 
aside” in the decree of the District Munsif’s 
Court. But as defendants Nos.1 to 3 and 
defendants Nos.5 and 8 have, during the 
greater part of the case, sailed together, 
T am not disposed to make any order as to 
costs as between them. 

A. Decree modified. 


——— 


_ PATNA HIGH COURT 
Criminal Revision No. 258 of 1935 
June 18, 1935 
FAZL ALI, J. 

SHEOSAGAR PANDEY-— PRTITIONER 

versus 
_ EMPEROR—Oppositz Party 

Penal Code (Act XLV of 1860), s. 420—Mere breach 
of contract, if can give rise to criminal prosecution— 
Absence of evidence of criminal intention—Party 
aggrieved having civil remedy—Criminal prosecution— 
Maintainability of. 

Mere breach of a contract cannot give rise to a 
criminal prosecution. The distinction between a case 
of mere breach of contract and ove of cheating depends 
upon the intenticn of the accusedat the time of the 
alleged inducement which may be judged by his 
subsequent act but of which the subsequent act is not 
tte sole criterion. Where there is no clearand con- 
clusive evidence of the criminal] intention of the 
accused at the time the offence is said to have been 
committed and. where the party said tobe aggrieved 
has an alternative remedy in the Civil Court, the 
matter should not be allowed to be fought in the 
re Courts. Jamadar Rai v. Emperor (1), ap- 
plied, 

Cr. R. from an order fof the Sessions 
Judge, Airah, dated March 25, 1935, 
affirming that of the Magistrate, First Class, 
Arrah, dated February 4, 1935. 

Mr. S. Mehdi Imam, for the Petitioner. 

Judgment.—The petitioner. in this 
criminal revision is one Sheosagar Pandey 
who has been convicted under s. 420 of the 
Indian Penal Code and sentenced to undergo 
rigorous imprisonment for three months 
and to pay a fine of Rs. 100. The accused 
is admittedly a gotia of the complainant 
Musammat Khinja Koer whose case is that 
he took Rs. 80 from her representing to 
her that he would arrange the marriage 
of her son with the daughter of one 
Khirodhar Chaudhuri, who is the brother- 
in-law of the petitioner. Her case further 
is that the accused did not bring about the 
marriage, nor returned the money to her 
though it was demanded from him several 
times. If the facts are true, the petitioner 
is undoubtedly civilly liable to refund the 
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money;. but there is nothing in the judg- 
ments of the Courts below or in tae evidence 
adduced by the parties to prove beyond 
reasonable doubt that he ent ertained any dis- 
honest intention at the time when the money 
was advanced tohim. In Jamadar Rai v. 
Emperor (1) where the facts were somewhat 
similar to those of the present case it was 
pointed out by this Court that mere breach 
of a contract cannot give rise to a criminal 
prosecution. The distinction between a 
case of there breach of contract and one of 
cheating depends upon the intention of the 
accused at the time of the alleged induce- 
ment which may be judged by his subse- 
quent act butof which the subsequent act 
is not the sole criterion. In the present 
case the accused is admittedly related both 
to the complainant and the person whose 
daughter's marriage was to be arranged; 
and it is conceivable that the accused may 
have seriously intended to bring about the 
marriage at the time when the money was 
paid to him. The trial Court in dealing 
with the matter has observed as. follows: 
“The payment of the money having been 
proved; the onus of explaining why the 
accused was not paying back the money 
to the complainant, though he was asked 
several times by her to doso, lies on the 
accused.” Such reasoning is obviously 
based upon a confusion of thought. In my 
opinion where there is no clear and con- 
clusive evidence of the criminal intention 
of the accused at the time the offenceis 
said tohave been. committed and where 
the party said to be aggrieved has an 
alternative remedy in the Civil Court, the 
matter should not be allowed to be fought 
in the Criminal Courts. f 

I would thus allow this application, set 
aside the ĉonviction and the sentence upon 
the petitioner and direct that the bail bond 
be cancelled and the fine, if paid, be 
refunded to him. 
Appeal allowed. 


N. 
(1) AIR (1930) Pat, 591; 127 Ind. Oas. 563; (1930) 
Cr. Oas. 932; 32 Or. L J 2; Ind Rul. (1930) Pat. 707. 





RANGOON HIGH COURT 
First Civil Appeal 106 of 1933 
December 6, 1934 
Paar, O. J. AND Mya Bu, J. 
U PO SEIN—APPELLANT 
versus 
ESMAIL MOHAMED BODI—RusponoEnt 
Practice -Relief—-Relief claimed alternatively 
against one or the other—Decree given against one— 
Plaintiff, whether precluded from asking decree 
against the other—Estoppel. 
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Where a plaintiff files a suit against two defend- 
ants for goods supplied and pleads that one orin 
the alternative the other is liable, but does not con- 
tend the joint liability of the defendants evenby a 
suggestion, and the decree for full amount is 
granted agalnet one, the plaintiff having elected to 
take decree against that particular defendant, is 
precluded thereafter from obtaining a decree 
against the other. Scarf v. Jardine (1), Morel 
Brother's & Co., Ltd. v. Earl of Westmorland (2) and 
Moore v. Flanagan (3), followed, 

F.C, A. against the decree of the High 
Court, in O. R. S. No, 386 of 1932. 

Messrs. U Thein and U Tha Kin, for the 
Appellant. 

Messrs. K. C. Bose and Dadachanji, for 
the Respondent. 

Page, C. J.—This appeal must be al- 
lowed. It appears that one Tsoenas was 
the proprietor of a confectioner’s business 
carried on at No. 181-183, Phayre Street, 
Rangoon. On February 5, 1932, Tsoenas 
by an indenture of even date purported to 
sell the said businesstothe appellant for the 
consideration inter alia that the appellant 
would discharge the liabilities cf the 
business set out in the second schedule to 
ihe deed. Among these liabilities was a 
liability of Tsoenas to the respondent, 
Immediately after the deed of February 
5, 1932, had been executed, disputes arose 
between Tsoenas and U Po Sein as to the 
meaning and effect of the deed, and the 
liability of U Po Sein thereunder. Ag a 
result of these disputes, on February 
17, 1932, a deed was executed by Tsoenas 
U Po Seinand one Lim Kar Gim in which 
it was stated that Tscenas was carrying on 
the business at 181-153, Phayre Street, 
and that U Po Sein who purported to be 
the purchaser under the deed of February 
5, 1932, was in fact merely the benamidar 
of Lim Kar Gim. In the deed it was pro- 
vided that, subject toa separate agreement 
to which U Po Sein was a party, the deed 
of February 5, 1932, was to be regarded as 
cancelled. 

Lim Kar Gim undertook to purchase the 
business upon the terms set out in the 
indenture of February 5, 1932, U Po Sein 
being relieved from all further liability 
thereunder. In these circumstances the 
respondent, who had supplied goods to 
Tsoenxs for the business, was uncertain 
whether he could recover the price of the 
goods sold and delivered for the purpose of 
the business from U Po Sein or from Lim Kar 
Gim. He therefore pleaded (1) that defendant 
No. 1 U Po Sein was liable for the price 
of the said goods, and (2) that 

“in the event of it being held that defendant No. 1 ig 
not liable, plaintiff submits he is entitled to judg- 
ment against defendants Nos, 2, 3 and 4,” 
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defendant No. 4 being Lim Kar Gim. 
Now, defendant No, 3 was the Vienna Cafe, 
which according to the plaintiffs case was 
merely an alias under which either U Po 
Sein or iu the alternative Lim Kar Gim 
was Carrying on the business, and the claim 
in the alternative against defendant No. 2 
Tsoenas was for damages for breach of 
warranty of authority. It is obvious there- 
fore that the plaintiff's claim was against 
the person who was the proprietor of the 
business known as the Vienna Cafe, and 
that U Po Sein or in the alternative Lim 
Kar Gim was sued as such proprietor for 
the price of the goods that the plaintiff had 
supplied to the Vienna Qafe. Mr. K. O. 
Bose, who appeared for the plaintiff- 
respondent, properly conceded that the 
liability of U Po Sein and Lim Kar Gim 
was not alleged to be joint but in the 
alternative; indeed, it is manifest from 
the facts that I have stated that this must 
be so, because it hay never been suggested 
in the cours3 of these proceedings that 
U PoSein and Lim Kar Gim were jointly 
carrying on business andjor were the joint 
proprietors thereof. On April 5, 1933, the 
plaintif elected to take a decree against 
defendant No. 4 for the full amount 
claimed in the suit with costs, and he has 
executed that decree. At the hearing of 
the suit it was contended on behalf of U 
Po Sein that, inasmuch as the plaintiff had 
taken a decree for the full amount claimed 
against Lim Kar Gim, he could not obtain 
a decree against U Po Sein. 

The learned trial Judge overruled the 
objection. In my opinion, however, in the 
circumstances that I have stated, this case ` 
is governed by Scarf v. Jardine, (1), Morel 
Brothers £ Co., Ltd. v. Earl of Westmor- 
land (2) and Moore v. Flanagan (3). The. 
respondent, having elected totake a decree 
for the amount claimed against Lim Kar 
Gim, defendant No. 4, in my opinion, was 
precluded thereafter from obtaining a 
decree against U Po Sein. The result is 
that the appeal is allowed, the decree of 
the trial Court is set aside as against the 
appellant U Po Sein, and as against him 
the suit is dismissed. The appellant is 
entitled to his costs of and incidental to 
the suit. Hach party will pay his own 
costs of the appeal. 

Mya Bu, J.—I agree. 

D. Appeal allowed. 

(1) (1882) 7 A O 345. 

(2) (1904) A O 11; 733 LI KB 9320TL R38; 
8) L T 702; 52 W R 353. 

a (1920) 1K B919;89 LJK B 417; 122 L T 
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PATNA HIGH COURT 
Becond Civil Appeal No. 111 of 1933 
November 2], 1934 
JAMES, J. 
KAMALDHARI LAL AND ANOTHER 
— APPELLANTS 
Versus 
TARACHAND MARWARI— 

; RESPONDENT. 

Bengal Tenancy Act (VIII of 1885), s. 65—Auction- 
purchaser purchasing holding with notice that it was 
saddled with liability to pay arrears for period before 
sale—Whether liable for rent of the period, 

An auction-purchaser who had purchased the hold- 
ing with notice that it was saddled with liability for 
arrears of rent for a period anterior to date of the 
sale is liable forthe rentof that period. Hara- 
dhan Chattarji v. Kartik Chandra (1), follow- 


ed, 

§. O. A. against the decision of the District 
Judge, Bhagalpur. 

Mr. S. N. Bose, for the Appellants. 

Mr. Janak Kishore, for the Respond- 
ents, 

Judgment.—This is a second appeal 
from the decision of the District Judge of 
Bhagalpur dismissing in part the plaint- 
iffs’ suit for arrears of rent. The defend- 
auts purchased the holding on October 29, 
1930, at a sale in execution of a decree for 
arrears ofrent. The sale proclamation 
described the holding as sold liable to 
payment of arrears of rent which had 
accrued since the date of that suit. Ths 
defendants took the plea that they could 
not be liable for arrears of rent which had 
accrued before the date of their purchase. 
On behalf of the landlords the decision 
in Haradhan Chattarji v. Kartik Chandra 
(1), was cited wherein it was held that an 


auction-purcbaser who had purchased 
the holding with. notice that it 
was saddled with liability for ar- 


years of rent for a period anterior to 
date of the sale was liable for the rent 
of that period. The Munsif remarked that 
the Judgesin that case did not consider 
whether the notification amounted to an 
illegality under the Bengal Tenancy Act 
and he pointed out that in Muhammad 
Jawad Hussain v, Gopal Narain Singh (2), 
it was held bythis Court that sucha 
notification in a sale forarrears of rent 
amounted to an illegality which would 
vitiate the sale under O. XXI, r. 90. The 
Munsit accordiugly disallowed the land- 
lords’ claim for the period before the date 
of sale. His decision was confirmed by 
the District Judge who accepted the view 


(1) 6 OW N87. 
(2) £0 Ind. Cas 223; AIR 1921 Pat, 479;2PLT 
248, 
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of the effect of the decisions of the Calcutta 
High Court and of this High Court 
which had been taken by the Munsif. 

Mr. S. N. Bose on behalf of the land- 
lord appellants argues that the correctness 
ofthe decision in Haradhan Chattoraji v. 
Kartik Chandra (1) has never been ques- 
tioned by this Court; and I consider that 
his argument must prevail. Mr. Janak 
Kishore on behalf of the respondent sug- 
gests that the sale proclamation did not 
describé the holding as saddled with the 
liability for arrears of rent, because this 
liability is entered inthe first column of 
the proclamation, wherein the holding 
itself is described, and not inthe column 
where the description of incumbrances is 
ordinarily found; but effect of the pro- 
clamation appears to be clear, that the 
holding is sold subject to the liability for 
arrears of rent. The Judges in Muhammad 
Jawad Hussain v. Gopal Narain Singh (2) 
did not declare that it was illegal to pro- 
claim the holding assold subject to liabi- 
lity for arrears of rent. They merely 
declared that it was irregular; and it is 
to be observed that so far from finding 
that such a notice in the sale proclamation 
was an illegality which would vitiate the 
sale under O. XXI. r. 90, the Judges 
in that case confirmed the sale. Jn Jogal 
Kishore Narayan Singh v, Bhatu Mcdi (3) 
the late Sir B. K. Mnlhek remarked: 

“Now it is settled that after a holding has 
been orce sold in execution ofa rent decree, and 
has passed out of the possession of the tenant, it 
cannot ordinarily be again sold in execution "ot 
any other decree for rentdue by the eame tenant. 
An exception, however, has been made in cases 
where the execution Court, though irregularly, 
allows the holding to be sold, subject to a liability 
to satisfy another outstanding decree; in such 
cases the action-purchaser is concluded by res 
judicata andthe landlord is competent to pro- 
ceed in the first instance against the holding and 
to call upon the auction-purchaser to discharge 
the liability which he has undertaken. That was 


tbe principle of the decision in Haradhan Chattoraji 
v. Kartik Chandra (1)." 


The learned District Judge has remark- 
ed thatin the present case at the time 
of the sale, there was no second decree, but 
only a claim for arrears of rent; but it 
is clear from the reference to the case of 
Haradhan Chattoraji v. Kartik Chandra 
(1) that SirB. K. Mulick meant thatthe 
exeception had been made where the 
executing Court allowed the hoiding to be 
sold subject to a liability to satisfy an- 
other outstanding claim. ‘There is nothing 


(3) 80 Ind. Cas. 377; A IR 1923 Pat, 517; 2 Pat 
720; (1923) Pat. 205;1 Pat. LR3ll;,4P L T 
640, 
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either in that decision or in. the earlier 
decision of this Court which has been 
quoted which suggests that the Judges of 
this Court considered the decision in the 
case of Haradhan Chattarji v. Kartik 
Chandra (1) to be wrong. Indeed in each 
of the two cases the principle of that 
decision is expressly affirmed. 

I consider therefore that this appeal 
must be allowed, the decrees of the two 
lower Courts must be cet aside and the 
plaintiffs’ suit must be decreed’ in full 
with damages at 124 percent. The plaint- 
iffe-appellants are entitled to their costs 
throughout. . 

N. Appeal allowed. 


BOMBAY HIGH COURT 
Second Civil Appeal No. 683 of 1933 
July 3, 1935 

Divatia, J. i 
MURHARI NARAYAN TELI— APPELLANT 


TETSUS 

NARAYAN BALVANT KASTURE— 

RESPONDENT : 

Civil Procedure Code (Act V of 1908), 0. XXT, r.53 
(6), (1)—Decree in favour of judgment-debtor attached 
—Judgment-debter, whether can execute his decree 
while under attachment— Condition— Execution. 

Where in execution of a decree against the 
judgment-debtor, a decree in his favour is} attached, 
it is open to the judgment-debtor as a judgment- 
creditor of his decree to execute that decree even 
during the pendency of the attachment subject 
to a condition, that the amount realized by 
him by the execution of that decree will not be paid to 
him but will have to be deposited in Court for 
the benefit of his judgment-creditor. 

5. O. A. from a decision of the Assistant 
Judge, Poona, in Appeal No. 170 of 1932. 
Mr. S. B. Jathar, for the Appellant.. 

Judgment.—I think the decree of the 
lower Appellate Court in tbis case should 
be reversed. The appellant is the judgment- 
creditor. The decree has been attached 
by his own creditor. The question is whe- 
ther the appellant can now execute the 
decree which he has got in his favour. 
The trial Court held that he is entitled to 
execute the decree in his favour subject 
to this, that- the amount realized should be 
deposited in Court for the benefit of the 
attaching creditor but that the execution 
of the appellants decree should proceed. 
The Appellate Court has, however, come to 
the conclusion that as the payment or 
adjustment cannot be recognized by any 
Cowt so long as the attachment remains 
in force under sub-r. (6), O. XXI, r. 53, 
this decree which the appellant has got 
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in his favour cannot be executed at all 
during the pendency of the attachment. 
I do not think that that construction of 
O. XXI, r. 53, is sound. It is provided 
under sub-r, (1) (b) (ii) of that rule that 
if the decree sought to be attached was 
passed by another Court, a notice may 
be issued to the Court which passed the 
decree sought to be attached requesting 
such other Court to stay the execution 
of its decree unless and until the holder 
of the decree sought to be executed or 
his judgment-debtor applies to the Court 
receiving such notice to execute its own 
decree. 

In other words, the execution is to be 
stayed until either the decree-holder of the 
decree sought to be executed or his judg- 


“ment-debtor, that is to say, the present 


appellant applies to the Court to execute 
its own decree. So that it isopen to the 
present appellant, as the judgment-creditor 
of the decree he has got in his favour to 
execute that decree even during the pen- 
dency of the attachment subject to this, 
however, thatthe amount realized by bim 
by the execution of that decree will not be 
paid to him bnt will have to be deposited 
in Court for the benefit of his judgment- 
creditor. I think this is the proper con- 
struction of this rule. Supposing execution 
is not allowed of this decree till the 
attachment continues in force, it is pos- 
sible that the execution of this decree may 
be time-barred and the appellant's judg- 
ment-creditor himse £ might not be able to 
recover the amount of hisdecree. If however 
this decree is executed to the extent of the 
money claimable thereunder being deposited 
in Court, the rightsof the appellant’s judg- 
ment-creditor will not te damaged in any 
way. On the other hand, there will be a spe- 


- eificamount lying to his benefit in the Court 


which he can take away in execution of 
the decree in his favour and the balance 
may be paid over to the present ap- 
pellant. 

I think, therefore, thatthe order of the 
lower Appellate Court should be set aside 
and the order of the trial Oourt should 
be restored. The appeal is allowed with 
costs. 

D. Appeal allow . 
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PATNA HIGH COURT 
Civil Appeal No. 17 of 1931 
January, 22, 1935 
CourTNEY-TBRRELL, ©. J. AND DHAVLE,J. 
JANKI DAS MARWARI~Ixso.tvenr— 
APPELLANT 
versus 
MANGI LALL BAJRANG LALL 
— OREDITOR— RESPONDENT. 

Provincial Insolvency Act(V of 1920), 8. 69 (c) (2) 
—Concealment of assets by insolvent—Presecution 
—Court should have proper sense of proportion 
between value of concealed property and indebted- 
ness. 

Before directing a prosecution of the insolvent 
for concealing his assets, in the proper exercise of 
the Judge's judicial discretion, there should be some 
sort of proportion between the value of the 
property alleged tohave been concealed and that 
of the indebtedness of the insolvent. 

O. A. from the origina] order of the District 
Judge, Monghyr, dated November 30, 
1933. 

Mr. M. K. Mukharji, for the Appellant. 

Mr. Bindeshwari Prasad, for the Res- 
pondent. 

Courtney-Terrell, C. J.—This is an 
appeal from an order of the District Judge 


of Monghyr, directing a complaint against 


one Janki Das Marwari for having com- 
mitted an offence under s. 69 (c) (D, 
Provincial Insolvency Act. This person 
together with his two sons Durga Dut and 
Srinibas filed a petition for insolvency on 
January 5, 1932. A Receiver was appoint- 
ed whowent to the house of Janki Das 
and made an inventory of the properties 
found there. When hejentcred the house 
it appears that some four ladies were in 
occupation. He searched the house and 
discovered certain articles some of which 
have been claimed by one of theladies as 
her own stridhan property. 

Now, the petition for insolvency lodged 
by Janki Das Marwari set forth the 
particulars of his assets amounting in all 
toa total sum of Rs. 564. Part of this 
was indebtedness to the appellant, part of 
it was house property and part of it was 
shop property. He also set forth a list of 
creditors, the total amount of his indebt- 
edness being some Rs. 16,000. When the 
Receiver went to the house he found that 
there were a large} number of odds and 
ends of miscellaneous property, a large 
proportion of the property discovered by 
the Receiver consisting of clothing and 
having regard to the number of women in 
the house and the nature of the clothing, it 
is not surprising that such property had 
been found there and it is hardly property 
which the insolvent can have been ex- 
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pected to disclose in minute detail. Th 
Judge agreed that as regards certain 


articles of jewellery found, these were, in 
all probability, the property of-the lady 
who claimed them and that there was no 
evidence that it was the property of the 
insolvent or that the insolvent had conceal- 
edit. In the possessicn of one of these 
ladies was a slip of paper being a receipt 
for money supposed to have been given 
by her to her brother and the receipt is in 
the namé of the lady herself. It is clear 
that this is not part of the insolvent’s 
property, or if so, it has certainly not been 
shown to be the insolvent's property. 
There was also a quantity of cash amount- 
ing in all to Rs. 200 odd and this also has 
not been shown to be the insolvent's 
property. Having regard tothe position in 
life ofthe lady, who has a rich brother, 
itis not unlikely that her word is to be 
believed that that money is hers. 

The learned Advocate, who is supporting 
the order for prosecution by the District 
Judge, refers to certain utensils which 
were found by the Receiver. They amount 
to nothing more than the simplest domestic 
arlicles without which the ladies gould 
hardly carry on their domestic existence 
and the value can be nothing, but of an 
absurdly trifling amount. There were 
alsoa few silver ornaments and I think 
a si'ver plate. Now, even if it be assumed, 
and thereis no ground for so assuming 
that these articles are the properly of the 
inso:vent and evenif it be shown that he 
had not disclosed these in his petition, 
nevertheless their value kas not been 
shown and their presumptive value is very 
trifling. 

Before directing a prosecution of the 
insolvent for concealing his assets in the 
proper exercise of the Judge's judicial 
discretion, there should have teen some 
sort of proportion between the value of 
the property alleged to have been concealed 
and that of the indebtedness of the insol- 
vent. To take a hypothetical case to 
illustrate the principle ; if the total amount 
of the indebtedness of the insolvent was 
say a crore of rupees and if the valus of 
the articles said tobe concealed was, let 
us say ten rupees, it would be rediculous 
to direct a prosecution of the insolvent 
for concealing thse assets. In other 
words in the exercise of discretion a proper 
sense of proportion ought to be exercised 
by the Judge in directing the prosecution, 
Here the facts revealed before the Judge 
and mentioned in his judgment and in the 
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report of the Pleader Commissioner are not 
such as would entitle the Judge in the 
proper exercise of his judicial discretion in 
directing the prosecution of the insolvent. 

The order, therefore, directing a com- 
plaint will be set aside. 

Dhavle, J.—I agree. 

N. Order set aside. 


MADRAS HIGH COURT- 
Appeal Against Order No. 342 of 1933 
March 28, 1935 
PANDRANG Row, J. 
THIRTHAGIRI UDAYAN AND OTHERS 
—DEFENDANTI— APPELLANTS 
versus 
VENKATARAMA OHETTY AND OTHERS 
— PLAINTIFFS— RESPONDENTS 
Limitation Act (IX of 1908), Sch. J, Art. 132— Mort- 
gage deed—Default clause entitling mortgagee to sue 
for whole amount in case of default of payment of 
any instalment of interest—Limitation—Starting 
point—Mere receipt of a portion of principal after 
default, effect of. MA 4 
A proviso in a mortgage deed entitling the credi- 
tor to realise the entire mortgage money with 
interest in case of default of payment of any 
instalments of interest is one thatis exclusively 
for the benefit of the mortgagee. It purports to 
give the mortgagee an option either to enforce 
the security at once or to stand by the invest- 


ment for the full term of the mortgage and 
under Art. 132 of the Limitation Act which 
governs suits of this kind, the money does 


not become due until both the mortgagor's right 
to redeem aad the mortgagee’s right to enforce 
the security have accrued. 

The fact that the words used in the default 
clause are ‘you shall collect the principal and in- 
terest’ instead of the words ‘you ` shall have the 
power to collect’ does not make any difference as 
to the natureof the proviso. 

The mere fact that the mortgages had after 
default received payment of the interest and a 
certain portion of the principal does not neces- 
sarily lead to the inference that the mortgagee had 
exercised his option to enforce the default clause. 
Lasa Din v. Gulab Kunwar (|), and Panchan v. 
Ansar Hussain (2), referred to. | 

A. against the order ofthe Oourt of the 
Subordinate Judge of Salem, dated Febru- 
ary 14, 1933, and madein A.S. No. 131 of 
1931, preferred against the decree of the 
Court of the District Munsif of Salem in 
O. 8. No. 650 of 1929. | 

Mr. N. C. Vijayaraghavachari, for the Ap- 


pellants. 

Messrs. C. S. Venkatachari and D, Rama- 
sawmi Ayyar, for the Respondents. 

Judgment.—This is an appeal from 
the order of the Subordinate Judge of 
Salem, dated February 14, 1933, setting 
aside in appeal the decree of the District 
Munsif of Salem, dated November 6, 1930, 
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in O. S. No, 650 of 1929 and remanding the 
suit to the trial Court for disposal according 
to law. The suit which was one for re- 
covery of the amount due under a mortgage 
dated May 10, 1911, had been dismissed by 
the trial Court on the ground that it was 
barred by limitation. Sofar as the claim 
against the lst defendant was concerned, 
the plaintiffs appealed and the lower Ap- 
pellate Court heldthat the plaintiffs’ claim 
was not barred as against the lst defend- 
art andthe items of the hypotheca other 
than items Nos. 4106. The only point rais- 
ed in this appeal isthat this finding by 
the learned Subordinate Judge on the 
question of limitation is wrong. The 
mortgage deed in question provided that 
the mortgage amount with interest was to 
be paid within three years from the date, 
thereof but there was a default clause to 
the effect thatif interest at the end of 
each year was not paid, the principal and 
interest should be collected at once without 
waiting for the period fixed earlier, 
namely, the period of three years. It was 
held by the Jearned Subordinate Judge 
that the case fell within the purview of the 
recent decisicn of their Lordships of the 
Privy Council, Lasa Din v.Gulab Kunwar 
(1), In viewof this latest pronouncement 
of their Lordships of the Judicial Commit- 
tee, it eeemsto me quile unnecessary to 
refer tothe earlier decisions of our own 
High Court, which relate to this point. 
Their Lordships approved what was said by 
them in an earlier case, Panchan v. Ansar 
Hussain (2) and they laid down the ule 
{hat a proviso of this nature entitling the 
creditor to realise the entire mortgage 
money with interest in case of default of 
payment of any instalment of interest is 
cne thatis exclusively for the benefit of 
the mortgagees and that it purports to give 
the mortgagees an option either to enforce 
the security at once or tostand by their in- 
vestment for the full term of the mortgage. 
They were also of opinion that under the 
Article of the Limitation Act which governs 
suits of this kind, namely, Art. 132, the 
money does not become dueuntil both the 
mortgagor's right to redeem and the mort- 
gagee’s right to enforce his security have 


(1)7 Luck. 442; 138 Ind. Cas, 779;90 W N 638; 
Ind Rul. (1932) PO 25:; 63M L J 187; (1932) M 
WN 912; AIR1932P U 207; 36 OWN 1017; 36 
LW 246:'530LJ3237; (1934) ALJ 913; 34 Bom, 
L R 109 (P 0.) 

(2)48 A457: 99 Ind. Cas. 650; AIR 1926 P O 
85; 2: A LJ 736; (1926) M WN 520; 24L W 241; 
53 I A187; 3LOW N 324 (P.O). 
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‘ accrued and that the mortgagor could not 
be allowed to take advantage of his own 


default. These observations are clearly 
applicable to the present case. The fact 
that the words used in the default clause 


are ‘you shall collect the principal and in- 
terest’ instead of the words ‘you shall have 
the power to collect’, does not in my judg- 
ment make any difference asto the nature 
of the proviso, It does not certainly justify 
the inference that the proviso is one which 
takes away the force of the earlier stipu- 
lation in themortgage deed according to 
which the principal and interest were to be 
paid within three years.” In this case also 
it must be held that the proviso in ques- 
tion is one exclusively for the benefit of the 
mortgagee. It was, moreover, contended 
on the side of the appellant that inthis case 
even assuming that this was only an option 
available to the mortgagee, the mortgagee 
had exercised his option by receiving pay- 
ment of Rs. €00 on July 1°, 1913, including 
a certain portion of the psincipal amount 
and giving. a dischargetothe 2nd defend- 
ant in respect of the items of the hypotheca 
in which he was interested. Whether as 
a matter of fact the option was exercised 
or, in other words, whether the money was 
collected aftera demand was made and 
whether the demand was made for the full 
amount due on the mortgage are questions 
of fact and they have been answered by 
the lower Appellate Court against the ap- 
pellante. I donot see any reason to differ 
“from the lower Appellate Court’s finding on 
these questions of fact. Even assuming 
‘that the payment would not have been 
“made without some kind of demand, it can- 
not reasonably be presumed that in every 
‘case a demand is made, the demand was 
‘forthe full amount due, especially when 
what was actually paid is only a portion of 
what is due. Itwould appear from the cir- 
cumstances of this case that the demand that 
was perhaps made must have been made 
only in respect of the 2nd defendant's share 
of the liability under the mortgage and 
that the payment representsa separate 
contract or agreement between the mortga- 
gee and one of the mortgagors with refer- 
ence tohis share of the liability and the 
items in which he alone was interested. It 
has nothing todo inmy opinion with the 
option provided in the mortgage deed but 
appears to have been quite an independent 
transaction. It follows from what I have 
said thatthe finding of the Subordinate 
. Judge on the question of limitation is 
right. The appeal, therefore, fails and is 
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dismissed with costs of the  plaintiffs-res- 
pondents. i 


A. Appeal dismissed. 


PATNA HIGH COURT 
Appeal from Appellate Decree No. 829 
of 1932 
February 19, 1935 
Wort, J, 
DISTRICT BOARD or DARBHANGA 
AND ANCTHER—DEFENDANTS— APPELLANTS 
versus Í 


SURAJ NARAIN SINHA—Prarnqtpr 


— RESPON DENT 

Res judicata—Decision wrong on point 
Whether constitutes res judicata—Prior decision 
merely on question of jurisdiction—Matter, if res 
judicata—Bengal Ferries Act (I of 1885), s. 17— 
Scope of—Whether relates to question of recovery of 
compensation—Bengal Court of Wards ` Act (IK of 
1879), s3.14, 51—Only person entitled to sue being 
proprietor of estate—Suit in name of Manager 
Court of Wards—Maintainability. : 

A decision is nonetheless res judicata even if in 
point of law that decision is wrong. But questions 
of law are ofall kinds and cannot be dealt with as 
though they were allthe same. Questions of proce- 
dure, questions affecting jurisdiction, questions of 
limitation, may allbe questions of law. Jn such 
questions the rights of parties are not the only 
matter for consideration. When a plea of res judi- 
cata israised with reference to such matters in 
which the Court and the public have an interest, it 
is at least a question whether special considerations 
do not apply. 

Where in the previous litigation between the same 
parties, the Appellate Court had merely held that 
the claim of the plaintiff to compensation could hui 
T maintained in the vivi Court as the District 

agistrate was the on authority to in i 
under 8.17, Bengal Ferries Act: 4 es 

Held, that the matter did not constitute 
cata. 

Section 17, Bengal Ferries Act, refers to the aga 

: first instance and 
has no relation to the question of recovery of com- 
Panon 14, Court of Wards A 

ection 14, Court of Wards Act, mcrely allows": 
Court through the Manager to do certai ate, A 
section does not abrogate the general rule that the 
person whohas gotthe cause of action must bring 
the suit in his own name, 

Held, that where the plaintif named 
was the Manager of the Court of Wards 
time of suit there was a dispute betwee 
ested parties as to the proprietorship of 
the estate represented by the Manager was not a 
legal entity and as neither the Manager nor the 
estate had any cause of action, the suit as framed 
was incompetent, the only person entitled to bring 
the suit being the proprietor. 

A. from a decision of the Subordinate 
Judge, Darbhanga, dated March 19, 1932, 
confirming a decision of the Munsif 
Samastipur, dated July 14, 1930. , 

Mr. G. P. Sinha, for the Appellants. 


Mr. Rat G. 9. Prasad, for the Respons 
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res judi- 


in the suit 
and atthe 
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the estate, 
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Judgment.—This appeal arises out of 
an action in which the plaintiff claimed 
arrears at the rate of Rs. 250 per annum 
for compensation under a contract by which 
the Government had taken over a ferry under 
Regulaiton VI of 1819. The ferry appears 
tohave been handed overto the District 
Board of Darbhanga under a contract by 
which the District Board was to pay this 
compensalion. 
whether a contract between the proprietors 
of the estate and the Government could be 
enforced against the District Board, as 
apart from the common law, in India itis 
clear that an action of that kind would te 
maintainable. I need not discuss that 
question further. 

The two main questions upon which the 
Courts below have founded their judgments 
ara onthe provisions of the Bengal Ferries 
Act (Bengal Act I of 1885), and the question 
of whether the matter in the action could 
be considered res judicata having regard 
to the following facts: there was a previous 
action which bad gone on appeal to the 
District Judge against whose decision a 
second appeal has keen preferred to the 
High Court which second appeal had abated 
on the failure to make substitution in place 
of the deceased sole appellant. It was 
upon that care that the question of res 
judicaia was argued in the Court below. 
The learned Judge in the Court kelow has 
come to the conclusion that the dispute 
was not res judicata on a ground which in 
my judgment was wholly untenable. His 
reason for so holding was that, as an appeal 
had been preferred, the decision of the 
previous Court- had lost its finality. As.I 
understand the judgment of the Court 
below, it must mean that it has no finality 
because it has lost its effect. Although it 
is true that a- judgment appealed from 
loses finality for the time being; if the 
appeal fails or is not proceeded with, the 
judgment appealed from kecomes final. 
That was the case in the matter which I 
have before me. But the question of 
whether, apart from the point-relied upon 
by the Judgein the Court below, a judg- 

. ment is res judicata is a somewhat difficult 
one, 
In order to decide that question it is 
necessary to stale briefly what happened in 
that case apart from the facts which I have 
already related. A judgment had keen 
pronounced by the trial Oourt on the 
merits. TheJudgein appeal, who was the 
District Judge, had not considered the 
merits of the case at all, but had met o 
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the conclusion that under s. 17 of tl 
Bengal Ferries Act, which after its passit 
applied to this ferry as well as others take 
over, the claim could be made only tot] 
District Magistrate. His decision in th 
regard was obviously wrong for the reasc 
thats.17 upon which the District Judg 
relied referred to the assessment | 
compensation in the first instance and ha 
no relation tothe question of recovery \ 
compensation. But if was pointed out! 
Tarini Charan Bhatiacharya vw. Kede 
Nath Halder (1) that a decision is none tl 
less res judicata even if in point of law th: 
decision is wrong, But the important poii 
in this regard is that what the Judg 
decided was a pure question of jurisdictic 
as to whether the ‘action was maintainab 
in the Civil Court or whether, as he hel: 
dhe plaintiff's claim lay before the Distri 
Magistrate. 

That brings me to the question whethe 
a question of law can be said to besubje 
to tha principle of res judicata? Th: 
matter amongst others was considered | 
the decision to which I have alreac 
referred, That wasa Tu)l Bench decisio 
ofthe Calcutta High Court and among: 
the points there decided was the one{ 
which I have already made reference. 5. 
George Rankin in discussing the variov 
classes of cases which might be considere 
res judicata came to this conclusior 
Questions of law are of all kinds and canne 
be dealt with as though they were al) th 
same. Questions of procedure, question 
affecting jurisdiction, questions of limite 
tion, may all be questions of law. In suc 
questions the rights of parties are not th 
only matter for consideration. The Coui 
and the public have an interest. When 
plea of res judicata is raised with referenc 
to such matters it is at least a questio 
whether special considerations do mnc 
apply. It will be seen that this Full Bene 
judgment of the Calcutta High Cow 
delivered by Rankin, O. J., the other fou 
Judgesagreeing, did not definitely decid 
this question but suggested that the matte 
was capable of other and special consider: 
tions. ; 

Now this matter was dealt with in 
case which came from Australia. T refe 
to the case of Broken Hill Proprietar 
Co. v. Broken Hill Municial Council (2 
That was a question between the Broke 


1) 56 C723; 115 Ind. Cas, 593; A IR 19280 
777; 48 OL J 327; 33 O W N 126 (F B). ; 
Ro (1926) AO 9%; 95 L JP 033; 1384L 
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Hill Proprietary Company and the 
Municipal Council and related to a matter 
of rating. There had been a previous 
question between the same parties for 
previous years, and the substance of the 
question was in what manner under the 
statute was the rating to be calculated ? 
It was calculated in theone way inthe 
action to which I have made reference; 
and then when the matter came upon 
appeal before their Lordships of the 
Judicial Committee, it was contended that 
the decision ought’ to be considered as 
res judicata. Their Lordships of the 
Judicial Committee madethis statement 
referring to the previous case. The 
decision of the High Court related to a 
valuation and a liability to a tax in a 
previous year, and no doubt as regards 
that year the decision could not be disputed. 
The present caserelates to a new question, 
namely, the valuation fora different year 
and the liability for that year. It is not 
cadem questio, and, therefore, the principle 
of res judicata cannot apply. The point 
which was raised in the case to which I 
have just referred was so stronger in favour 
of the plea that the matter was res judicaia, 
than the present one before me. Jn the 
question of jurisdiction, not only the parties 
themselves but the Court andthe public 
had aninterest. In my judgment to hold 
that the decision of the District Judge 
between these parties in a previous case 
was res judicata would be wrong. There 
are obvious objections to that matter to 
which Ineed not refer. But amongst them 
I might mention the fact that as regards 
these parties, the Magistrate of the district 
had jurisdiction whereas for other persons 
claiming under the Act there would be an 
order to proceed in the Civil Court. I 
would, therefore, hold that this matter was 
not res judicata. 

The other point made was that the Bengal 
Ferries Act not only governed the ferries 
taken over subsequent to the Act butina 
previous transaction of the same kind relat- 
ing to ferries, they were precluded from 
having more than the average of five years 
of the annual net profit; and in this case 
it was contended that the plaintiff had 
received a sum in excess of that amount. 
Inmy view the Judgein the Court below 
wasright in holding that that point had no 
substance.-There was no evidence what 
the anntal profits were; and the admission 
which had been referred to by the learned 
Munsif an admission made.by the pleader 
-in the former suit that the minimum fixed 
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bys.17 had already exceeded is a matter 


which in my judgment could not be taken 
in evidence. 


Disposal of these points would clear the 
way for the success of the plaintiff in this 
action, but for a point which is raised by the 
learned Advocate appearing on behalf of 
the appellant, a point which was not raised 
in the notice of appeal nor in the Court 
below, and leave is asked now to raise it. 
The point ie that the plaintiff named in the 
suit in any event is not entitled to succeed. 
The plaintiff named was Mr. G. ©. Blake, 
Manager of the Court of Wards, and it 
is contended that it is incumbent for him 
to bring a suit on behalf of the estate. It 
is not suggested that he represents the 
proprietor; it is not suggested that he is 
the guardian or the’ next friend under s. 51 
of the Court of Wards Act, 1879 (Act IX: 
B-O of 1879), because it is admitted that 
at this moment it is impossible to say who 
was the proprietor as there was dispute 
between the interested parties as to the 
proprietorship. Now s. 51 of the Act quite 
clearly lays down that a proprietor shall be 
described as a “Ward? of the Court, and 
the Manager shall be named the next 
friend’. Nowhere can it be suggesied is 
there any provision which abrogates the 
rule under the Civil Procedure Code, the 
fundamental rule for the administration of 
justice that a suit must be brought by the 
person having the cause of action and in 
his name. The Government Pleader relies 
on ss. 13 and 14 of the Act for this purpose. 
Section 13 quite clearly does not deal with 
the matter. Section 14 merely allows the. 
Court through the Manager todo certain 
acts. It would be impossible to hold that 
that section in any way abrogated the 
general rule that the person who has got 
the cause of action must bring the suit in 
hisown name. The estate which Mr. Blake 
here represents is nota legal entity; he 
could not represent it. If it were a legal 
entity, the action would have to be brought 
in the name of the estate or of some person 
allowed by the Oivil Procedure Code as 
being the representative of the estate. No 
such form of action is known to the law, 
and it is impossible to hold under any con- 
sideration that the Manager was entitled to 
bring the suit. He has got no cause of 
action nor has the estate inasmuch as[ 
have said already the estate is not a legal 
entity. The only person entitled to bring 
the suit is the proprietor, In those circum- 
stances it seems to me that the point which ig 
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now taken must succeed and the action in 

its pregent form held to be incompetent. 
With these observations I would allow 

the appealand dismiss the claim without 


costs. 
Leave to appeal under the Letters Patent 


is refused. 
N. Appeal allowed, 


BOMBAY HIGH COURT 
Criminal Revision No. 77 of 1935 
June 27, 1935 
BROOMFIELD AND MACKLIN, JJ. 
BMPEROR—Prosscuror 
versus 


APPA GANPAT—AccusED 

Bombay Prevention of Gambling Act (IV of 1887}, 
s. 4—Whether enumerates four distinct offences 
— Offence,” meaning of—For enhanced punishment 
convietions need not be under same clause—Criminal 
trial—Record neither showing admission of previous 
conviction nor evidence adduced thereon—High Court, 
whether can take ihem into consideration. 

In 8. 4, Bombay Prevention of Gambling Act, there is 
not an enumeration of four distinct offences but a defi- 
nition of one offence, which is generally described in 
the margin as “keeping common gaming house,” 
by reference to four variations of it. According to 
the ordinary use of language, ‘offence’ as used in 
the penal part of the section must mean an offence 
under any clause of tke definition, and a perecn whois 
convicted under any of the cls. (a>, (b), (c) or (d) cf 
the definitive part of the section is liable toen- 
hanced ‘punishment as provided in the penal clauses 
if he has been previously convisted of an cflence cr 
offences under any other clause ofthe definition. In 
order to render him liable to enhanced punishment 
the convictions need not be under the same 

' clause, 

Where the record does not show either that the 
accused admitted the previous convictions or tbat 
any legalevidence of them was adduced, the High 
Court cannot take them into consideration. 

Mr. P. B. Shingne, for the Crown. 

Mr, G. B. Chitale, for the Accused. 

Judgment.—This application raises a 
point as to the construction of s. 4, Bom- 
bay Prevention of Gambling Act, IV of 

1857. That section runs as follows: 

4. Whoever, 

“a) being the owner or occupier or having the 
use of any house, room or place, opens, keeps or 
uses the same for the purpose of ® common 
gaming-house, 

- ` (b) being the owner or occupier of any such 
“house, room or place knowingly or wilfully permits 
_the same to he opened, occupied, kept or used by 
any other person for the purpose aforesaid, 
. (e) has the care or management of, or in any 
manner assists in conducting the businesa of any 
puch house, room or place opened, occupied, kept 
or used for the purpose aforesaid, 

(d) advances or furnishes money for the purpose 
of gaming with persons frequenting apy such house, 
room or place, shail be punished, - 

(a) for a first offence with imprisonment which 
may extend to three months or with fine which 
may extend to five hundred rupees; - 
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(b) for a second offence with imprisonment 
whith may extend to six months and in the 
absence of special reasons to the contrary to be 
mentioned in the judgment of the Court, shall not 
be less than seven days either with or without 
fine which may extend to one thousand rupees; 


and, 

“(c) for a third or subsequent offence with im- 
prisonment which may extend to six months and 
in the absence of special reasons to the contrary to 
be mentioned in the judgment of the Oourt, shal] 
not be less than one month, together with fine 
which may extend to one thousand rupees.” 


The question which the Jearned Gov 
ernment Pleader, who makes the appli- 
cation, asks us to consider is whether a 
person who is convicted under any of the 
els. (a), (b), (© or (d) of ihe definitive 
part of the section is liable to enhancec 
punishment as provided in the pena. 
clauses if he has been previously convictec 
of an offence or offences under any othe 
clause of the definition, or whether in 
order to render him liable to erhanced 
punishment, the convictions must have beer 
under the same clause. The actual facie 
of the case are that the accused App: 
Ganpat has been convicted of offence: 
under s. 5 ande. 4 (a) ofthe Ac’. Ther 
was as a matter of fact also a charge 
under s. 4 (c) but the learned Magis 
trate did not convict him under that 
holding it to be redundant. A list 0. 
previous convictions was put in purport 
ing to show that the accused had beer 
twice previously convicted of an offence 
under s. 4 (c). There was a third pre: 
vious conviction alleged under s. 4 bu 
the particular clause, whether (a), (b), (c 
or (d), was not specified. The learnet 
Magistrate took the view that as it ap 
peared that the offences under ss. 5 an 
4 (a) had been committed by the accusec 
for the first time, he was not liable t 
enhanced punishment as provided at thi 
end of s, 4 and he, therefore, sentence: 
him to pay a fine of Rs. 200 with on 
month's rigorous imprisonment in defaull 
Tf the penal clause of 8. 4 relating t 
second or subsequent offences applied, the. 
it would have been obligatory on the Cour 
to impose a sentence of at least on 
month's imprisonment in addition to fine 
The learned Government Pieader contend 
that the learned Presidency Magistrate ha 
misconstrued the section and that on 
true construction of it a sentence of in 
prisonment not less than one month ougt 
to have been imposed. l 

In our opinion the contention of th 
learned. Government Pleader is obvious) 
right, In s 4 we have not an enomer 
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tion of four distinct offences but a’. defi- 
nition of one offence, which, is generally 
described in the margin as “keeping com- 
mon gaming house,” by reference to four 
Variations of it. According to the ordi- 
nary use of language, ‘offence’ as used in 
the penal part of the section must mean 
an offence under any clause of the defini- 
tion. So far as we can see, there is 
really nothing to be said in favour of 
the other view. The learned Advocate 
who appears on behalf of the accused has 
urged that the legislature might appro- 
‘priately have used some such language 
as this: “if convicted of any of the offences 
for the first time,” or “shall be punished 
for a first offence under (a), (b), (c) or (d).” 
We think, however, that there was no neces- 
sity for making clearer what is already 
sufficiently clear. Tha view which ap- 
parently appealed to the learned Magis- 
trate seems to us to be contrary to com- 
mon sense. That being so, if the previous 
convictions had been properly proved, it 
would have been necessary for us to impose 
a sentence of imprisonment, because, 
although we have allowed the learned 
Advocate for the accused to argue the case 
on the merits, we can see no good reason 
for differing from the learned Magistrate 
as to the sufficiency of the evidence. But 
the record does not show either that the 
accused admitted the previous convictions 
or that legal evidence of them was adduced. 
We cannot, therefore, take them into 
account. This is less unfortunate than it 
otherwise would have been seeing that 
a considerable time has now elapsed 
since the conviction of the accused, Beyond 
therefore stating our view of the law 
we make no order on the application and 
Jeave the sentence as it is. 


D.. Order accordingly. 





.PATNA HIGH COURT 
Civil Appeal No, 621 of 1932 
January 16, 1935 


E Wort, J. 
WAHID ALI—DEFENDANT—ÅPPELLANT 
versus 
BIPTU OHAMAR AND OTHERS — 
PLAINTIFF3 — RESPONDENTS 
. Mortgage—Usufructuary mortgage—Non- payment of 
full consideration by mortgagee—Suit for balance of 
: consideration or damages—Competency of—Mortgagor, 
- if can recover proportionate land or mesne profits. 
A person who having executed a usufructuary mort- 
. gage, bas not received the full consideration, is entitl- 
edeithertosuch balance orto damages for non- 
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payment which may be assessed as the balance 
dus. But hè cannot recover proportionate land or 
mesne profits. | 

C. A.from an appellate decree of the Sub- 
Judge, Bhagalpur, dated April 5, 1932. 

Messrs. Nabadwip Chandra Ghosh and 
Kali Prasad Sakul, forthe Appellant. | 

Mr. S. C. Mazumdar, for the Respond- 
ents. 

Judgment.—Th's is an appeal from 
the decision of the Subordinate Judge re- 
manding a case for the Munsif to deter- 
mine certain issues. The action was for 
Rs. 300, the balance of the consideration of 
a usufructuary mortgage, the considera- 
tion amounting in all to Rs. 1,200, it being 
stated by the plaintiffs that the defend- 
ant had paid all, but the Rs. 300 which 
the plaintiffs’ claimed in the action. From 
para. 6 of the plaint together with the re- 
liefs claimed by the plaintiffs it would 
appear that an alternative claim had been 
put forward. First of all they should get 
a proportionate return of the land into 
possession of which they had- placed the 
defendant, and that they should have 
mesne profits for such proposition. Then 
they claimed in the alternative, as I have 
said, the Rs.300. Now, it is clear that 
they could not make the first claim because 
it was impossible to divide the mortgage 
up. But in one form or another I am 
that they are entitled to the 
Rs. 300. 

It iscontended by the learned Advocate 
appearing on behalf of the defendant-appel- 
lant that the manner in which the plaintiff 
had presented their plaint prevented his 
succeeding. That is a highly technical point 
and in this country impossible to support. 
The authority of the Oaleutta High Court 
is quoted for the purpose of showing that 
there could be no action for specific per- 
formance if this action be confined. to 
the claim for Rs. 300. It is admitted by 
the Advocate that they are entitled to 
damages and it seems to me that the 
measure of damages which the plaintiffs 
have suffered is the difference between what 
they have got and what tbe defendant 
contracted to give them: that may very 
well be Rs. 300. In my judgment, there- ` 
fore, although the plaintiffs cannot recover 
proportionate land or mesce profits, they 
are entitled either to Rs. 300 or damages 
for the non-payment which might very well 
te the same sum. 

The appeal, inmy opinion fails, and must 
be dismissed with costs. 

N, Appeal dismissed. 
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g ` LAHORE HIGH COURT 
Second Civil Appeal No. 1891 cf 1933 
March 12, 1935 
| AeHa HAIDAR, J. 
RURA MAL— PLAINTIFF—APPELLANT 
i versus 
. RAM CHAND AND orners—Drrenpants— 
RESPONDENTS 


Limitation Act IX of 1908), s, 5— Delay in 


filing appeal due to wrong practice of Copying De-° 


partment—Whether sufficient cause for 
appeal intime—Copying Department, if agent of 
applicant— Discretion exercised by lower Appellate, 
Court under 6, 5—Interference by Higit Court, pro- 
priety of. 

_ The fact that the Copying Department is directly 
paid from a fund which represents the receipts from 
the copying fees, does not establish the relationship 
of principal and agent between the applicant for 
copies andthe department. ‘The Copying Depart- 
ment is a department under the control of the Deputy 
Commissioner and isa branch of the ‘Deputy om- 
missioner's office and hence no person can be damni- 
fied on account of the laches, ignorance or negligence 
of any official attached to a department connected 
with the administration of justice, 

Where the delay in "filing the appeal was due to 
the delay caused by Copying Agency on account 
of the erroneous practice prevailing in the District: 

Held, that there was suficient cause for not filing 
the appeal within the period of limitation, Abdul Rahim 
V. Chet Ram-Amar Nath (1), Mehr Ali Beg v. Sarwan 
& Anwar (2) and Ashiq Hussain v. Ali Bakhsh (3), 
not followed. 

When once a discretion has been exercised in the 
matter under s.5 of the Limitation Act by the lower 
Appellate Court, the High Court will not inter- 
fere. Bur Singh v. Jodha Ram (4), District Board, 
Sargodha v, Shamas Din (5), Ram Charan Lal v. 
Ghafoor (8), Ram Rup Agrahri v Naik Ram (7) 
Ahmad Hussain v. Muhammad Fasiullah (8), Tula 
‘Kanwar v. Gajraj Singh (9), Hamid Ali v. Gaya 
Din (10) and Gursaran Das v. District Board, 
Jullundur (11), referred to. 

S. 0. A. from the decree of the District 
Judge, Jullundur, dated July 1, 1983, 
reversing that of the Subordinate Judge, 
Third Class, Jullundur, 


1932, 


j Mr. Jagan Nath Aggarwal, for the Appel- 
ant. 

Mr. Indar Dev Dua, for the Respondents. 

Judgment.—This is a plaintiff's appeal 
arising out of a suit for possession of a 
certain site measuring 342,3, square feet 
described in the plaint in detail]. The trial 
Court decreed the suit and the defendants 
went up in appeal. The learned District 
Judge tet asice the decree of the trial 
Court and dismissed the plaintifi's suit 
with costs. The plaintiff has come up to 
this Court in second appeal. 

The case for the plaintiff was ihaf he had 
purchased a certain area of land and that 
the defendants had encroached upon this 
area. The learned Judge went into the 
question very minutely and has arrived 


not filing 
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15910 
at the finding which is to the following 
effect :— : 

“ In these circumstances it is impossible to holc 
that the defendants have in their possession any 
land belonging to the plaintiff, the more so as by m 
action of his has the plaintiff up to the institutior 
of this suit given any indication of his belief to thai 
effect except in his application to the Committee 
admitting encroachment and that it is nullified bj 
his subsequent admissions in the plans Exs. D. &/A 
D. 2 and D. 3." : 

This isa filing of fact and is binding 
upon this Court in second appeal. The 
learned Counsel for the appellant had, 
however, laid emphasis.upon the fact that 
the appeal in the lower Appellate Court 
had been filed beyond limitation and that, 
although the matter had been raised before 
that Court, no finding has been recorded on 
the questicn of limitation. I had remitted 
the matter to the lower Appellate Court to 
record a finding on the question of limita- 
tion thus 1aised. It was also suggested 
that, if the appeal were really filed beyond 
the prescribed period of limitation, the 
Judge should consider whether the appel- 


..lants before him could ask for the benefit 


of 8.5 of the Limitation Act. The learned 
Judge has returned the finding which is in 
favour of the defendants-respondents. The 
judgment of the trial Court was pronounced 
on April 11, 1932, and the application for 
copies was filed on the same day but no 
deposit was made, He was called. upon to 
deposit a sum of Rs. 10 on April 29, 1932. 
The money was deposited at once and the 
copies were delivered on May 4. The 
appeal was filed on May 31, 1932. The 
learned Judge has rightly observed that, 
for any delay in making payment of the 
advance fee, it is the Copying Agency 
which is to blame and not the applicant and 
that, therefore, the application should have 
been held to have been duly made on 
April 1], 1932. It appears that a wrong 
practice prevails in the Jullundur District 
and the litigants do not deposit the neces- 
sary sum of Rs. 5 along with the appli- 
cation. In fact it is stated that the money 
is not accepted by the Copying Agent at 
that stage. The finding of the learned 
Judge is attacked by the learned Coun- 
sel for the appellant by the argument 
that the Copying Department is the agent of 
the applicant and, therefore, if the agent 
is remiss, the applicant should suffer. There 
is support far this view in two Single 
Bench cases 1epoited as Abdul. Rahim v. 
Chet Ram-Amar Nath (1) and Mehr Ali 


(1) 104 Ind, Cas. 5€€;,28PLR (05; AIR 1998 
ab, 16. , s i 
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Beg v. Sarwan & Anwar (2). There is also 
la Division Bench case of the Punjab Chief 
Court in Ashig Hussain v. Ali Bakhsh (3). 
Mr. Jagan Nath Aggarwal has invited my at- 
tention tothe rules framed by the High Court 


I have not been able to trace anything in 
those rules which would lend support to the 
Proposition that the Copying Department is 
the agent of the applicant. It is true that 
the Copying Department is directly paid 
from a fund which represen‘s the receipts 
from the copying fees, but thatis all. I 
dare say there are other departments of 
administration which are financed in a 
‘Similar way, but I cannot understand how 
ithe relationship of principal and agent can 
be established by this mode of payment. 
copyist is appointed by the Deputy 


Commissioner and I supposs he is dis- 
missed by the Deputy Commissioner 
also. The number of copyists in a 


particular District is determined by the 

Ommissioner and the qualifications for the 
post of the copyist are laid down by the 
same authority. I do not see how the 
applicants for copies, who are a tluctuating 
' body, can be treated as principals and what 
control can they exercise over the Copying 
Department, its supposed agent. With due 
respect I am not prepared to accept the 
view laid down in the three cases quoted 
above that the Copying Department is the 
agent of the applicant for copies. In my 


is a department under the control of the 
Deputy Commissioner and is a branch of 
the Deputy Commissioner's office. Once 
this position is established, it follows that 
no person can be damnified on account of 
the laches, ignorance or negligence of any 
official attached to a department connected 
with the administration of justice. In my 
opinion the learned Judge has given good 
and valid reasons for holding that the 
appeal was within time, 

The learned Judge has further fortified 
his decision by giving the benefit of s. 5 of 
the Indian Limitation Act to the defendants- 
respondents. Now, there are a number of 
-decisions both of this Court as well as of 
the Allahabad High Court in which it is 
laid down that, when once a discretion 
has been exercised in the matter under 
8. 9 of the Limitation Act by the lower 
Appellate Court, the High Court would not 
interfere. The following cases are typical 


(2) 35 P LR 713, 
we Ind. Cas, 381; 61 PL R 1911; 189 P W R 
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of the rule, though there are numerous 
other decisions too, to the same effect. The 
Lahore cases are Bur Singh v. J odha Ram, 
95 Ind. Cas. 565 (4) and District Board, 
Sargodha v. Shamas Din, 123 Ind. Cas. 83 
(5). The Allahabad cases are Ram Charan 
Lal v. Ghafoor, 111 Ind. Cas. 816 (6), Ram 
Rup Agrahri v. Naik Ram, 91-1nd. Cas. 
865 (7) and Ahmad Hussain v, Muhammad 
Fasiullah (8). The leading cases, however, 
of the Allahabad High Court are Tulsi 
Kanwar v. Gajraj Singh (9) and Hamid Ali 
v. Gaya Din (10), both followed in Gursaran 
Das v. District Board, Jullundur (11). 

In my judgment the finding of the Court 
below that the defendants respondents had 
sufficient cause for not filing the appeal 
within the peried of limitation on account 
of the erroneous practice prevailing in this 
District is correct, and must be upheld. 
I, therefore, find that the appeal before the 
lower Appellate Court was filed within 
limitation, . 

On the merits the lower Appellate Court 
has disposed of the case by a finding of fact 
which is binding upon this Court in second 
appeal. < 

The appeal is dismissed with costs. 

N, Appeal dismissed, 

(4) 95 Ind. Oas. 565; A IR 1926 Leah. 542, 

(5) 123 Ind. Cas. 83; Ind, Rul (1930) Lah. 337. 

(6) 111 nd, Qan 810; AT R1929 AlL 31. 

° S. 

0) Ki Cas. 1033; 45 A432; 2LAL J 319; Al 
R 1923 All. 445. 

(9) 25 A 71; A W N 1902, £03. 

(10) 26 A 327; A W N 1905, 23. 


(11) 102 Ind Oas.615; 9 Lah, L J 290;28PLR 
338. 
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PATNA HIGH COURT i 
Civil Revision No. 134 of 1935 
August 15, 1935 
AGARWALA, J. 
GHANSHYAM DAS AGARWALA 
— PETITIONER 
r Versus 
KISTURIBALA DEBI AND ANOTHER 
— OPPOSITE PARTY | 
ission—Dejendant's application for examina- 
es ess ch Interrogatories filed — Plaintiff 
objecting to issue of commission — Order directing 
commission to issue on condition of payment of cosis— 
Competency of Court to pass order, = 
The defendant applied for examination of two of 
his witnesses living outside the Court's jurisdiction, 
The Court directed the defendant to file interroga- 
tories which he wished to be put to the witnesses, 
When this bad been done, four days’ time was granted 
for the plaintiff to file cross-interrogatories. Instead 
of filing cross-interrogatories, the plaintiff objected 
tothe issue of the commission, The Court then 
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dixected that the commission should issue only on 
condition that the defendant paid to the plaintiff 
Rs. 200 as costs of the plaintiff in attending the com- 
mission: 

Held, that the order was not without jurisdiction 
but the money would not be paid to plaintif but 
deposited as security for costs, 


C. R. from an order of the Subordinate 
Judge, Dhanbad, dated February 4, 1935. 

“Mr. A. C. Roy, for the Petitioner. 

Mr. S. C. Mazumdar, for the Opposite 
Party. 

Judgment.—The petitioner is the 
defendant ina suiton a mortgage in the 
Court of the Subordinate Judge of Dhanbad. 
He applied for the examination on commis- 
sion of two of his witnesses who do not live 
within the jurisdiction of the Court, one 
residing ‘at Gwalior and the other at 
Lucknow. The Court directed the defendant 
to file interrogatories which he wished-to be 
put to the witnesses. When this had been 
done, four days’ time was granted for the 
plaintiff to file cross-interrogatories. 
Instead of filing cross-interrogatories the 
plaintiff objected to the issue of the commis- 
sion. The Court then directed that the 
commission should issue only on condition 
that the defendant paid to the plaintiff 
Rs. 200 as costs of the plaintiff in attending 
the commission. In revision it is.contended 
that that order is without jurisdiction. 

It appears, however, that in a similar 
case Civil Revision No. 102 of 1926; 
Villiers, Ltd. v. C. J. Smith, decided on 
May 11, 1926, Bucknill, C. J. held that an 
order like the present was within the com- 
petence of the Court. That decision 
appears not to have been overruled. In 
these circumstances the order of the Court 
below will be modified to this extent that 
the money will not be paid directly to the 
plaintiff but will be deposited in Court as 
security for such costs ag may be payable 
to the opposite party in the matter of com- 
mission. 

With this modification the application is 
dismissed with costs. 

N, Application dismissed. 





CALCUTTA HIGH COURT. 
Criminal Revision No. 90 of 1935 
July 25, 1935 
. _ Lort- WILLIAMS AND JACK, JJ. 
NARAYAN CHANDRA CHATTERJEE— 
i PLAINTIFF— PETITIONER 
: versus 
-‘PANCHU PRAMANIK AND oruprs— 
' DEFENDANTS— Opposite PARTIES, 
Contenapt of Court—Inierference with property 
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under Receiver—Whether amounts to contempt of 


Court --Act also punishable under. Penal Code— 
Contempt, whether becomes punishable under Penal 
Code—Jurisdiction of High Court to take cognizance 
of such contempt—Initiation of contempt proceeding 
in above circumstances—Proper procedure, 

Where a Receiver had been appointed by the 
Court, and an order had been passed giving him 
possession of the property and the Court had decid- 
ed that the tenants from the mortgagor-defendant 
had no right to take the crops nor had any right to 
remain on the land, the cutting and taking away 
of crops on such land by such tenant is contempt 
of Court. The fact that these acts are punishable 
under the Penal Code, does not make the contempt 
punishable under the Code, and consequently, it can- 
not be said that the High Court has no right to 
take cognizance of such contempt. Jnanendra 
Prosad Bose v. Gopal Prosad Sen (1), approved, [p. 
18?, col. 2.] 
| In initiation of contempt proceedings, in the 
above circumstances, the proper procedure is that 
the plaintiff should apply to the Court to obtain 
the protection of the Court after the appointment 
of a Receiver rather than that the Receiver should 
make the application himself, a 

Mohit 


Messrs. N.C. Sen Gupta and 
Kumar Chatterjee, for the Petitioner. 

Mr.Krishna Kamal Moitra, for the Op- 
posite Parties, i 

Lort-Williams, J.-—In this case a Rule 
was issued on the opposite parties to show: 
cause why they should not be committed 
for contempt, or why such other or further 
order should not’be made as to this Court 
might seem fit and proper. Thereare 21- 
persons against whom this Rule has been - 
issued, and, sofar as I can understand the : 
affidavit in reply, the acts alleged by the : 
petitioner to have been committed by these . 
respondents are admitted by them, and, . 
if so, they clearly amount to contempt of. 
Court. The petitioner, as a liquidator of 
Joakim Nahapiet & Co., Ltd. in liquidation, : 
instituted a mortgage suit numbered 114 of: 
1932 inthe Court of the First Subordinate 
Judge of Pabna for a decree for foreclosure 
against Badruddin Biswas, the mortgagor,- 
and several other persons including the- 
opposite parties who were impleaded as. 
persons who had been inducted or letin as, 
tenants on the land by the mortgagor, who 
had executed an English morigagein favour. 
of the company. 

Under. this mortgage the mortgagor re- - 
mained in possessicn, as is usual under 
an English mortgage, and it is not con-: 
tended that the mortgagee had any know-. 
ledge of ihe alleged tenancies or leases. 
which, the respondents say, the mortgagor. 
made in their favour. In the counter- 
affidavit there is a half-hearted suggestion. 
that some of the respondents, without nam 
ing anyone, had some pcssessory righ 
prior to the date of the mortgage, This 
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however was denied by the petitioner, and, 
in my opinion, his contention must be ac- 
cepted onthis point. During the pendency 
‘of the mortgage suit the petitioner was 
appointed Receiver of the mortgaged 
properties by an order of the 
Court dated July 13, 1932, and according 
to his petition, he was placed in possession 
of the mortgaged properties after ejecting 
‘the opposite parties and others in due course 
under O. XXI, r. 25, Civil Procedure Code, 
and, as such Receiver he entered into pos- 
session of the property and in due course 
settled bargadars andticcadars on_ the 
‘land and paid Government revenue and ces- 
' ges. There is nothing in the affidavit by the 
respondents which would lead me to think 
-that this statement of the petitioner is 
inaccurate. The order of July 18, 1932, 
states that the Pleader for the opposite 
parties was informed and called but that 
he did not appear and oppose the appli- 
cation and that it appeared from the 
affidavit that it was just and proper that 
a Receiver of the mortgaged properties 
should be appointed. The Court directed 
that the plaintiff Narain Chandra Chatter- 
ji, Liquidator to Joakim Nahapiet & Co., 
Ltd., be appointed Receiver. The order 
further states: 2 

“The terms of the appointment will be settled later 

n, on the application of the Receiver, Meanwhile 


. etthe Receiver take possession of the mortgaged 
properties.” 


On July 20,1932, the terms of appoint- 
ment were settled and an order was made 
reciting that Narain was Receiver of the 
mortgaged properties and authorising him 
to take possession of the mortgaged proper- 
ties and to realize all income including 
arrears, and to institute and defend suits 
and cther legal proceedings in respect of 
those properties and making him liableto 
render due and proper account. Subse- 
quently, the petitioner seized the standing 
crop on the mortgaged land. The defend- 
antsinthe suit other than the mortgagor 
filed a petition dated August &, 1932, 
claiming the standing crops and asking 
for directions to the Receiver to abstain 
from seizing the crops on the allegations 
that the Receiver was not entitled to khas 
possession or to the standing crops inas- 
much as they were tenants settled upon the 
land by the mortgagor under the mortgage. 
By the Court’s order dated August 17, 1932, 
it was decided thatthe Receiver was entitl- 
ed to the standing crops and none of the 
defendants had any rightto remain onthe 
“land or to claim the standing crops. The 
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learned Judge pointed out that it was an 
English mortgage and that the Receiver 
had every right to seize the standing crops, 
because under an English mortgage he has 
the right to enter upon possession of the 
property immediately upon the execution 
of the deed, the mortgagor being liable to 
ejectment at any time by the mortgagee. 
The Receiver had stepped into the shoes’ of 
the mortgagee and the mortgagor was not 
entitled to the standing crops which he had 
grown, and might be ejected by the mort- 
gagee under an English mortgage at any 
time without notice, and a person who 
came in as a tenant under the mortgagor 
could not be in any better position than the 
mortgagor. Further, he said that it ap- 
peared from theleases produced before him 
that the mortgagor had granted long terms 
of leases to tenants on receipt of premium, 
and he found that in the absence of an 
express reservation of sucha right the 
mortgagor had no power to grant a lease of 
the mortgaged properties so as to bind the 
mortgagee. 

Then he referred to a number of cases. 
He held that s. 65, Transfer of Property Act, 
did not apply to leases of this kind. Faur- 
ther he stated that it had been contended 
that under sub-cl. 2 of O. XL,r. 1, these 
tenants were protected but as the mortgagee 
or a Receiver appointed, on behalf ofthe 
mortgagee, had a present right to remove 
fromthe possession or custody of property 
any person in possession, that section was 
not of much avail to the tenants-defendants. 
The position would have been otherwise 
had the tenants been in possession of the 
land from before the English mortgage, 
but that was not soin this case. Further 
he stated that in fact the leases were granted 
with the object of making a large profit 
atthe expense of the mortgages's interest 
which had seriously depreciated the value 
of the property which was khas patit land, 
and the object of the leases could not be 
said to be one in the ordinary course of 
management. This conclusion and the 
observations of tbe learned Judge appear 
to me tobecorrect. Thereafter when the 
time came for reaping the crops, the 
respondents cut and carried away the stan- 
ding crops and the petitioner made an 
objection to the Court praying that action 
be taken against the opposite parties for 
contempt of Court. An order was made 
to draw up proceedings for contempt 
but further proceedings were not taken 
upon it. 

On June 20, 1932, a final decree for fore- 
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closure was passed debarring the respon- 
‘dents and others claiming through and 
under them from exercising any right to. 
redeem the mortgage and directing them 
to deliver possession. The petitioner ap- 
plied for execution of the decree for cess, 
but an objection was raised under s. 47, 
Civil Procedure Code, and the same being 


overruled, an appeal was preferred to the: 


High Oourt against those proceedings, 
which is still pending. The petitioner has 
not as yet entered into possession«as decree- 
holder nor has he applied for discharge of 
the Receiver. In November, 1933, while the 
petitioner was in possession as Receiver, the 
respondents again began to disturb his 
possession by damaging the winter crops 
and on November 22, 1933, an order 
under s. 144, Criminal Procedure Code, was 
made against the respondents restraining 
them from interfering with the possession 
of the Receiver. But immediately on the 
expiry of two months from the date of the 
said order, the respondents on various dates 
entered'into the lands in possession of the 
Receiver and forcibly took away the winter 
crops from about 300 bighas of land and 
‘in April 1934, removed all the fish from a 
“ghill measuring about 140 bighas to the 
value of several thousands of rupees, 
These facts alleged by the petitioner are 
denied on behalf the respondents who 
stated that there was no jhill on the pro- 
prety. 
As I shall point out hereafter it is not 
necessary to consider the correctness of 
these statements. In August, November 
and December i934, the respondents again 
forcibly took away the crops raised on 
‘the disputed lands by the bhagdars and 
ticcadars settled on them by the Receiver. 
Consequently on January 19, 1935, the peti- 
` tioner made a report to the Court and the Court 
Started proceedings under e. 476, Criminal 
‘Procedure Code and issued notices to the 
‘ respondents to show cause why they should 
not be punished for contempt of Court, 
‘During the pendency of the contempt 
proceedings the respondents appeared before 
the Settlement Officer and filed a petition 
in which they stated that they were in 
` possession of the lands in dispute and that 
‘the Receiver had no right to oust them. 
' Further they asserted that every time the 
Receiver attempted to take actual posses- 
` sion they had resisted him. This in itself 
“was obviously a contempt of Court. - ` 
It is clear from the affidavit that the 
respondents did not deny that they had cut 
‘the standing crops and that they had 
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resisted and obstructed the Receiver, 
Their contention was that they had every 
right to do so because they were rightfully 
in possession of the lands as tenants. 
Obviously this assertion was no answer to 
the ‘charge for contempt. 

It is argued that these tenants are illi- 
terate and that they do not understand the 
position inlaw. But they certainly ought 
to have known that an order had been 
passed by the Court placing the property 
in the possession of the Receiver of „the 
Court and that they were running a grave 
risk if they attempted in any way to inter- 
fere with the possession cf the person 
whom the Court had put into possession, 
It is not contended that these respondents 
were not aware that a Receiver had been 
appointed. . 

The learned Subordinate Judge with 
regard to the contempt proceedings held 
that he had no jurisdiction in the matter 
and that the application should be made 
tothe High Court which is the: genesis of 
the present proceedings. I have only 
referred to thie past history in order to 
show thatthe respondents cannot contend 
that what is now complained of was an 
isolated act and made without knowledge 
of their position. This ‘previous history 
shows that repeatedly these respondents 
have been guilty of obstructing and ins 
terfering with the possession of the Recei- 
ver. But the particular case with respect 
to which this Rule has been issued occurred 
in March and April 1935, and April, August 
and November 1934 asset out in paras. 
15 and 16 of the petition, namely, cutting 
and taking away growing crops and catch- 
ing and carrying away fish. - 

The petitioner moves in this proceeding 
in his capacity as the plaintiff-decree- 
holder. It has been held in a decision of 
this Court that that is the proper procedure 
and that the plaintiff in the suit should 
apply tothe Court to obtain the protection 
of the Court after the appointment of a 
Receiver rather than that ‘the Receiver 
should make the application himself. I 
have noreason to doubt that that is the 
correct procedure. As I have stated this 
seems tomea clear case of contempt. The 
only real contention that has been raised 
on behalf of the respondents is that they 
believed themselves to be rightfully in 
possession astenants. But that really is no 
answer, because they are expected to know 
the law and they were aware of the fact . 
that a Receiver had been appointed by the 
Court and thatan order had been passed 
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-giving him possession of the property. 
‘Further they were aware that the Court 
-had decided that they had no right to 
take the crops nor had any right to remain 
onthe land. In face of these facts it can 
hardly be contended that these respondents 
did notknow perfectly well that they had 
. no right to obstruct the Receiver or interfere 
with his possession or take away the crops 
-which had been grown on the lands by 
the bargadars and ticcadars settled on 
‘them. One contention of law that his beea 
raised is that the respondents are really 
-charged with theft of cropsand interfer- 
‘ence with a public servant. These are 
‘matters which are punishable under the 
Penal Code and, therefore, no High Court 
has a right to take cognisance of such 
.contempt because such a contempt is an 
offence punishable under the Penal Code, 
.This seems to be a misinterpretation of 
-the section. In Jnanendra Prosad Bosev. 
Gopal Prosad Sen (1), it was decided that 
only those contempts which are punishable 
by the Code as contempts of Court are 
excluded from the jurisdiction of the High 
Court by the Act. [find myself in agree- 
ment with that decision as the only reason- 
able construction to be put upon the section. 
It only remains to decide what punish- 
‘ment is tobe inflicted upon the respon- 
dents. Undoubtedly the contempt is serious. 
On the other hand, it is clear that the 
respondents are mere cultivators, and pos- 
sibly menof little understanding of legal 


matters, and are illiterate and were per- 
‘haps unaware of the seriousness of the 
steps which they were taking. In the 


circumstances it will be sufficient if each 
of the accusedis sentenced to pay a fine 
of Rs. band the Rule is made -absolute 
in these terms. 

Jack, J.—lagree. 

D Rule made absolute. 


(1) 12 Pat. 172; A I R1933 Pat, 2)4: 147 Ind. Cas. 
1251; 14PLT77; 6 RP 414.4 
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NANKU AND ofsasas — APPELLANTS 
VETSUS 
EMPEROR—Opposite Party 

Hindu Law—Guardianship—Minor wife—Rights of 
guardianship, how to be enforced—Penal Code (Act 
XLV of 1860), ss. 89, 352—Hzxception under s. 89— 
Benefit of, how can be obtained—Husband having right 
to possession of wife—Criminal force cannot be used 
Child Marriage Restraint Act (XVIII of 1929) 
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—Wife under fourteen—Policy of Act—Husband, if 
can we possession of wife—Arms Act (XL of 1818), 
s. 19 (£}—Servand in possession of gun of master having 
license —Use of gun by servant in riot- Offence under 
8. 19 (f), if made out, | h | f 

Although a husband is the guardian of his minor 
wife, he has no right to enforce his rights over his 
wife otherwise than bya suit in the Court, ; 

‘To obtain the benefit of the exception mentioned 
ia s. 8), Penal Code, it is necessary to show that the 
act was done for the benefit of the minor, Where 
the husband desires to have possession of his wife 
who bas not attained the age of puberty, presumably - 
for the purpose of having sexual connection with 
her, tha act is not one for her benefit andis one 
which it isthe policy of the law to prevent. lt 
cannot, therefore, be said that he is entitled to take 
his minor wife away whether she desires it or not. 

It is against the policy of the Ohild Marriage Res- 
traint Act, that a husband should obtain possession 
of his wife if she has not attained the age of 14 years. 
Obtaining possession of the minor wife by her hus- 
band would not be for her benefit as the law clearly 
provides that such marriages shall not take 

lace. h 5 

Although for a husband to take his wife would not 
be an offence, he has no legal right to cause injury, 
fear, and annoyance to her by using criminal force 
and his right can be enforced only by having recourse 
to the Gourt and not by use of force. ‘Ihe right 
must not be enforced by the use of criminal force, 
and where fiva or more persons employ criminal 
force for the enforcement of a right ,they constitute an 
unlawful assembly. ; 

It is true that the possession by a servant ofa gun 
is legal if his master has a license forthe gun. But 
it is not possible for a person licensed tu possess gun 
to authorise the poscession of that gun by his servant 
foran unlawful purpose. Thus where the servant 
uses the gunin ariot, he is guilty under s. 19 (f), 
Arms Act. a 

Gr. A. from an order of the Additional 
Sessions Judge, Budaun, dated March 18, 


1935, 
Mr. T. A. Bradley, for the Appallants. 
The Government Pleader, for 
Crown. 


Judzment.—this is an appeal on be- 
half offoar persons Nanku, Asharf Siagh, 
Shankar and Ramlal who have been con- 
victed by the Sessions Court of Badaun 
under ss. 143 and 352-149, Penal Code, and 
Shankar has also been convicted unders, 19 
(f), Arms Act, Sentences of one and two 
years’ rigorous imprisonment under s. 148 
and three months’ and one months rigor- 
ous imprisonment under s. 352-149, Penal 
Code, have been imposed and an addition- 
aloneyear’s rigorous imprisonment un- 
derthe Arms Act on Shankar, The cir- 
cumstances are somewhat peculiar, It is 
admitted that the accused Nanku, whoss 
age is given as 20 years, was married four 
years ago to a child Musammat Chandrakali 
whose ageis about ten years and her age at 
that period was apparently six years. She 
stayed with her husband for 13 days only 
after the marriage and she was then, 


tha 
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brought back tothe home of her father 
Durga Prasad. ` Durga Prasad refused to 
allow his daughter to go back toher hus- 
-band. The reason which he has given in 
cross-examination is “I do not send my 
daughter to her husband as she is too 
young and as her husband cannot support 
her properly.” For the defence it was al- 
leged that Durga Prasad had some intention 
of remarrying her to someone else. Learn- 
ed Counsel alludes to a passage where 
_Durga Prasad states “In our community a 
woman can be remarried” (‘‘hamlogon men 
dusri shadi hat”). But this passage apparent- 
“ly means that widows can be remarried and 
‘it does not mean that a woman who has her 
husband alive can be remarried in this 
caste of Sunars. Learned Counsel points 
out that the allegation that Durga Pra- 
,sad was going to marry his daughter to 
,someone else was pleaded by the accused to 
the Committing Magistrate; but the mere 
making ofan allegation is no proof and 
there is no evidence on the record that 
‘Durga Prasad had any such intention. In 
-fact Durga Prasad specifically denied that 
he ever said anything of the sort to 
‘Nanku, 


Now, Nanku desired to obtain pos- 
session of his wife and‘ learned Counsel 
argues that it was legal for him to 
obtain possession of her because as her 
-husband he was entitled to be her legal 
-guardian. Learned Counsel refers to 
Mulla’s Principles of Hindu Law, Edi- 
tion 7, paras. 442 and 443, where it is 
stated thatthe husband is a lawful guar- 
dian of his minor wife and is entitled to 
require her to live with him, however, 
young she may be, unless there is a custom 
.enabling the wife to live with her parents 
until she has arrived at puberty. In 
para. 444 the remedy of the husband is 
stated to bea suit for restitution of zon- 
jugal rights, and in para. 442 no agree- 
ment between the parties would be an 
answer to such a suit. But it is not 
written anywhere in Mulla that a husband 
.has any right to enforce his rights over his 
wife otherwise than by a suit in the Courts. 
Learned Counsel Mr. Bradley for the appel- 
lants contends that this is a case in which 
Nanku was entitled totake his wife away, 
whether she desired to come home 
or not: in other words that it was a case 
where a man is entitled to the doctrine of 
self-help. He relies on s. 89, Penal Code, 
which states : 


“Nothing which is done in good faith for the 
benefit of a person under12 years of age or of 


NANKU V. EMPEROR (ALL) 


15910 


unsound mind by or by consent either express 
or implied of the guardian or other person 
haviag lawful charge of that person is an offence 
by reason ofany harm which it may cause .....to 


that person”, 


To obtain the benefit of this exception 
it is necessary to show that the act was done 
for the benefit of the minor. In the 
present case it appears that Nanku desired 
to have possession of his wife for his own 
benefit. But it does not follow that for 
Nanku to obtain possession of the person of 
his wife would be for her benefit. She has 
not attained the age of puberty and ap- 
parently the presumption is that Nanku 
desired to have her for the purpose of 
having sexual connection with her. This 
purpose is one which it is the policy of the 
law to prevent. Under Act XIX of 1929, an 
Act torestrain the solemnisation of child 
marriages, otherwise known as the Sarda 
Marriage Act, it is stated to be an offence 
if after April 1, 1930, when the Act came 
into force, any marriage is celebrated with 
a female under 14 years of age. Now the 
marriage in question’ having taken place 
four years before the Sessions trial in 1935 
must have taken placein 1931, that is after 
this Act came into force. The celebration, 
therefore, of this marriage was a criminal 
offence. Clearly it isagainst the policy of 
the Act that a husband should obtain 
Possession of his wife if she has not 
attained the age of 14 years laid down in 
the Act. I cannot, therefore, consider that 
the obtaining possession of this minor by 
Nanku would be for her benefit as the law 
clearly provides that such marriages shall 
not take place. No doubt the Act does not 
make the marriage illegal and after the 
girl has attained 14 years, the objection 
would no longer arise, but the girl is at 
present -only 10 years of age and the 
objection does not exist. Moreover this 
question of guardianship for which learned 
Counsel relied on two rulings : Emperor v. 
Sital Prasad (1), at p. 149% and Saharali 
Mahommad v. Kamizuddin Mahammad (2), 
is a question which has arisen in connection 
with convictions under s. 366, Penal Code, 
for kidnapping from lawful guardianship, 
In the present case the trial and convictions 
are not under that section, but are under 
ss. 148 and 352-149, Penal Code. 


(1) 42 A 146; 54 Ind. Cas. 462; AIR 1919 All. 36; 
21 Or. L J 50; 18 A L J 64; 2 U PUR (A) 76. 

(2) 58 O 897; 132 Ind. Oas. 246; A I R 1931 Cal, 
446; (1931) Or. Cas, 598; 32 Or, L J 888; 35 O W N 195; 
Ind. Rul, (1931) Oal, 566. 
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The next legal argument which was ad- 
dressed to me was that ss. 148 and 149 
would not apply because itis not shown 
that there were five persons concerned in 
the transactions. Seven persons were 
placed on trial before the learned Sessions 
Judge and he has acquitted three of these 
persons, The argument, therefore, is that 
on his finding there were only four persons 
concerned in: these transactions. But I 
find that atthe end of his judgment the 
Sessions Judge states “that a number of 
guilty persons have escaped.” He, there- 
fore, was of opinion that there were a large 
number of persons concerned in these 
transactions than the four whom he con- 
victed. Inthe first report there were seven 
persons named and the complaint was that 
15 or 20 other persons unknown with 
these seven persons, that is 22 to 27 per- 
sons in all committed the riot in question. 
The prosecution evidence is to that effect. 
As regards the three persons who were 
acquitted by the Sessions Court, two of 
these persons Jadon Singh and Har 
Prasad were arrested on the spot by Sub- 
Inspector Krishna Kumar Chaturvedi. He 
stated that these persons “were resisting 
the scouts and others who were helping 
the girl.” The learned Sessions Judge in 
considering the evidence of the prosecution 
against these accused Jadon Singh and 
Her Prasad on pp. 89 and 90 omits to 
notice the evidence of his Sub-Inspector 
as lo what they were doing when they were 
. arrested. I see no reason to disbelieve the 
‘evidenceof the Sub-Inspecter and accord- 
ingly it appears to me that these two per- 
sons were also taking part in the riot. 

Learned Counsel has addressed some ar- 
guments to mein regard to the other four 
‘persons who were convicted; but it appears 
to me that they were undoubtedly taking 
part in the riot also. There were, there- 
fore, at least six persons who took part 
‘in this affair who were known besides a 
number of others who were apparently 
not known. In regard to the accused 
-Buddha who was also acquitted, the Court 
below merely gave him the benefit of the 
doubt. : 

I now come to deal with the question of 
what occurred according to the prosecution. 
The prosecution stated that Durga Prasad, 
the father of Musammat Chandrakali, went 
for a walk to see a certain mela and 
his daughter who was sitting near the 
mela was suddenly seized by. Nanku and 
a large party of persons, three of whom 
“had guns and the rest had lathis, Nanku 
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caught hold of the arm of the girl and- 
dragged her for a considerable dis- 
tance. Her brother Ramsarup, 2 boy of 
12, ran up and raised an alarm. The 
accused Shankar had a bandoleer of car- 
tridges and a gun and he fired a shot 
and another shot was fired half a minute 
later. Two boy scouts who were on duty 
at the fair, Durga Prasad and Muhammad 
Ibrahim, came up and made an attempt 
to prevent the party of the accused forcib- 
lv taking away the girl. Nanku snatched 
the gun and pointed it at the chest of the 
scout Durga Prasad and threatened to 
fire. The scout Muhammad Ibrahim ran 
away. Sub-Inspector Krishna Kumar 
Chaturvedi came up with some constables 
and saw Nanku dragging along Chandra- 
kali who was screaming, and the accused 
helping Nanku and resisting the scouts 
and the Sub-Inspector arrested Jadon 
Singh, Har Prasad, Nanku and Shankar. 
The guns had been taken away by the 
other accused who ran away, but Shankar 
was-found in possession of the bandoleer 
of cartridges in which there were 23 live, 
12 bore cartridges. A number of witnesses 
are produced to support this story. It is 
obvious that the Suh-Inspector and the 
two boy scouts who belonged to 
the Baden-Powell Scouts are indepen- 
dent witnesses and have no reason to give 
false evidence. The boy scout Durge Prasad 
aged 18 years, states that he saw Nanku 
and a number of persons with him dragg- 
ing this girl along who was screaming and 
that there was a crowd. Muhammad 
Ibrahim gives similar evidence. Ib is 


“ obvious ‘that what was going on was a 


riot and that there were a large number 
of persons concerned in it in the party 
of the accused. I am of opinion therefore 
that ss. 148 and 149, Penal Code, do 
apply. 

Learned Counsel argued further that 
s. 352, Penal Code (criminal force), would 
not apply because in the definition of 
“eriminal force’ in s. 350, there is the 
element “in order to the committing of 
any offence.” Fle argues that for a husband 
to take his wife would not be an offence. 
It may be that the particular offence of 
kidnapping would not exist, but it appears 
to me that the latter portion of the defi- 
nation of s. 350 does apply, that is to 
cause injury, fear or annoyance to the 
person to whoran the force is used. I con- 
sider that Nanku in dragging his wife 


forcibly caused injury, fear and annoyance 


to her, and I do not consider that a husband 
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_ has any legal right to cause injury, fear 
and annoyance to his wife. His wife, was 
at the time living with her father. If Nanku 
had a legal right to obtain possession of 
his wife, the means which he should have 
used were to have recourse to the Courts 
and not to use force. I may point out 
_that under s. 141, Fourth, it is a part of 
the definition of an unlawful assembly 
where criminal force is used to enforce 
any right. Even therefore if the right 
existed, the right must not be enforced 
by the use of criminal force and where 
five or more persons employ criminal 
' force for the enforcement of a right, they 
constitute an unlawful assembly. 

One point taken in the grounds of 
appeal was that it was nob suggested 
that the appellant Nanku was armed with 
a deadly weapon and his conviction under 
8. 148 was illegal. The witness Durga 
Parsad, the boy scout, states that Nanku 
pointed his gun at him and threatened to 
fire at him. This is also stated by the 
scout Muhammad Ibrahim. The same 
statement occurs in the evidence on p. IL 
of Durga Prasad and in the statement to 
the Police on p. 17 of Muhammad Ibrahim 
scout. Learned Counsel invited attention 
to these two places because he said that 
| the statement was not there, but his argu- 
“ment is incorrect. These two witnesses 
stated that there were 3 guns, one with 
Nanku, one with Ashaifi Singh and one 
with Shankar. These three persons have 
been correctly ccnvicted under s. 148, 
Penal Code. The remaining accused Ram- 
lal has not been convicted under that 
` section. 
_Shankar under s. 19 (f), Arms Act. For 
his defence it is argued that there are 
various rulings of this Oourt that the 
possession by a servant of a gun is legal 
if his master has a license for the gun. 
In those cases the servant was carrying the 
gun for a lawful purpose on behalf of 
his master. In the present case the gun 
was used by Shankar in a riot and he 
fired the gun for that purpose. Obviously 
this was not possession for a lawful pur- 
pose. It is not possible for a person 
licensed to possess gun to authorise the 
possession of that gun by his servant for 
an unlawful purpose. Therefore I consider 
that the rulings in question do not apply and 
that Shankar has been correctly convicted 
under s.19 (f), Arms Act. 

The cnly question remaining is the ques- 
tion of sentences. The Sessions Court has 
provided, that the sentences should be con- 
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secutive. I consider that the sentences im- 
posed are severe in the case of Nanku and ac- 
cordingly I reduce his sentence from two 
years’ rigorous imprisonment under 
s. 148 to one year’s rigorous imprisonment. 
I also reduce the sentence on Shankar 
under e. 19 (f), Arms Act, from one year's 
rigorous imprisonment to six months’ 
rigorous imprisonment. Otherwise I 
maintain the convictions and sentences 
and dismiss the appeal. Those accused 
who are on bail must surrender to their 
bail and undergo the remainder of their 
sentences. The courageous conduct of the 
B.-P. Boy Scouts Durga Prasad and 
Muhammad Ibrahim is commended and 
this judgment may be shown to Iqbal 
Ahmad, J., Provincial Commissioner. 
N. Sentences reduced. 





m RANGOON HIGH COURT 
Civil Miscellaneous ApplicationNo. 65 of 
1934 
February 28, 1935. 
' MOSLEY, J. 
V. S. T. THAMSA THASIN 
THARAGANAR—Appeticant 
versus 
MOHAMED HAJI GANNY AND ANOTHER 
— OPPOSITE: PARTY 

Practice—Appeal—Parties— Party in-lower Court, 
whether and when can be made party in appeal— 
Limitation—Civil Procedure Code (Act V of 1908), 
O.XLI, rr. 2), 33, O. XLVII, r. 1 (2),—“Party” 
in O. XLVII, r. 1 (2) means party to decree— 
Review—Person not party to suit or appeal —Whether 
can file suit to set aside decree or should file review 
application, 

A person who is a party to a suit in the lower Court 
can be made a party to the appeal at any time before 
the appeal against him is time-barred, under O, XLI, 
r. 20, Oivil Procedure Code, but where that is not 
done, he cannot be added. by the Oourt under 
O. XLI, r. 33, after the period for limitation had 
expired. Chockalingam Chettyar v Sethai Ache (1) 
and Saktiprasanna Bhattacharya v. Naliniranjan 
Bhattacharya (2), relied on. 

The word “party” in the second subssection of 


- O. XLVII, r. 1, Civil Procedure Code, is properly used 


in its context. It presupposes that the person to 
whom it refers is a party to the decree. 

Persons who have never been parties in the pro- 
per sense of the word might or might not have to 
file a suit to set aside the decree but persons who 
have never been parties toa suit or to an appeal at 
all need neither file a suit to set aside the original 
decree or the appellate decree, nor need they file an 
application for review: 

Ina mortgage suit, father and son were defendants, 
and a decree was passed against both. In an appeal 
filed by the father alone, the son was not impleaded 
but the Court substituted decree ordering the son to 
pay the whole amount out of his pocket and the decree 
was sought to be executed by arresting him : 

Held, that the Appellate Court had no power to do 
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so nor was the son bound to apply for review of the 
appellate decree as he was nota party to the ap- 
peal. F 2. 

C. Mis. App, from a decision of the 
High Court, Mandalay, in F. A. No. 19 of 
1930. 


Mr. K. C. Sanyal, for the Applicant. 

Mr. M. M. Rafi, for the Opposite Parties. 

Order.—The applicant, V. T. S. Sheik 
Mansoor, and his father V. 8. T. Thamsa 
Thasin Tharaganar, were the defendants 
in a mortgage suit in the District Court of 
Mandalay. A mortgage decree against 
both of them was passed on July 11, 19380. 
On an appeal toa Bench of this Court con- 
sisting of Brown, J., (now retired) and 
myself, that decree was on June 14, 1932, 
altered into a decree for the payment of 
ithe amount due on the mortgage kond by 
the present applicant, V. T. S. Skeik Man- 
soor, only. The appeal there had been by 
his father Tharaganar alone against the 
plaintiffs, and Sheik Mansoor was not a 
party to the appeal at all, Application 
for execution was made to the trial Court, 
and was transmitted to a Court in Madras, 
which on March 27, 1934, effected the 
arrest of the applicant in execution. The 
applicant claims that he was not served nor 
represented in the original euit and that 
it went against him ex parte, and he says 
that he only knew ofthe original decree 
and appellate order against him when he 
was arrested. He has filed applications in 
the District Court to re-open the ex parte 
decree and contesting the jurisdiction of the 
Executing Court to transmit the decree and 
the jurisdiction of this Court in appeal to 
pass a decree against him when he was 
not a party to it. 

The present application purports to be 
one asking for relief under the inherent 
powers of the Court, that ie, under ss. 151 
and 152, Civil Procedure Code, The ap- 
plication was filed on a two-rupee stamp. 
It was treated as one for review, and the 
applicant was directed to pay the necessary 
court-fee, Rs. $73, which has been done. 
The question then arose whether the ap- 
plication was not barred by limitation 
which, on the face of it, would be by a 
-eriod of over one year and nine months, 
Affidavits have been filed for the applicant 
to excuse the delay under s. 5, Limitation 
Act, while counter-affidavits have been filed 
by the respondents-plaintiffs. The affidavits 
for the applicant are to the effect that 
he quarrelled with his father in 1928 and 
has not subsequently lived with him, while 
the affidavits for the respondents are to the 
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effect that the parties are on amicable,. 
terms and live together. I may say that I 
am much more impressed by the affidavits 
for the respondents who have cited res- 
pectable witnesses, including Chandamiah 
Sahib, late D. S. P., Travancore, to show 
that the father and son live and do busi- 
ness together. 

I do not propose, however, to come toa 
decision on this question of limitation. It 
appears to me that the applicant was not 
in any way bound to file an application for 
review. There is no doubt that the applicant 
could have filed an application review 
if he had wished and had been in time. 
Order XLVII, r. 1, sub-s. (1) allows any 
person aggrieved by a decree to obtain 
a review on account of an error apparent 
on the face of the record. The word 
“party” in the second sub-section of this 
rule is properly used in its context. It 
presupposes that the person to whom it 
refers is a party to the decree. But I 
can see no reason why the applicant was 
under any obligation to file an application 
for review. His petition was the same as 
that of a person who was not a party to 
an original suit against whom a decree 
had been passed affecting his interests. 
Such a perscn is not bound to file an ap- 
plication for review and may rest quiet 
until something overt is done to affect 
his interests. No doubt the present ap- 
plicant could have been made a party to 
the appeal at any time before the appeal 
against him would have been time-barred, 
under O. ALI, r. 20, but that was not 
done, and he could not have been added 
by the Court under O. XLI, r. 33, after 
the period for limitation had expired, vide 
Chockalingam Chettyar v, Sethai Ache (1), 
a decision of their Lordships of the Privy 
Council. See on this also Saktiprasanna 
Bhatacharya v. Naliniranjan Bhattacharya 


i n may be that the Executing Court itself 
might have refused to execute the deeree 
in the same way as it could refuse to 
execute a decree against a dead person: 
S. A. Nathan v, 9, R. Samson (3), at 
p. 4924. Persons who have never been 
“parties in the proper sense of the word” 


1) 6 R 29; 107 Ind. Cas. 237; A IR 1927P © 252; 
40WN1231;27LW1; 54 ML J 88; (19283) M W 
N 20; 47 O L J 136; 32 OW N 281; I L T 40 Rang. 18; 
3) Bom. L R 220; 26 A LJ 311 (P 0.) 4 

(2) 58 O 923; 133 Ind. Cas.177; A I R 1931 Cal, 738; 
Ind. Rul. (1931) Cal. 641. 

(3) 9 R 480; 135 Ind. Cas, 65: AIR 1931 Rang, 252: 
Ind. Rul. (1931) Rang. 17 (F B^. 5 
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-.might’or might not have to file a suit. tò 
set aside the decree (p. 492 ibid), but per- 
sons who have never been parties to a suit 
‘or to an appeal at all need neither file a 
-Buit to set aside the original decree or the 
appellate decree, nor need they file an ap- 
‘plication for review. 

It is clear that the appellate decree can- 
-not stand as it is. The decree of the trial 
Court was one enforcing payment of the 
‘money due from the mortgaged property 
‘in the first place, and the personal obliga- 
‘tion of Sheik Mansoor, if any, under the 
‘mortgage bond (I cannot go into that point 
how) could only arise if and when the 
amount realised by the sale of the property 
was insufficient to satisfy the decretal 
amount, and he would be liable for the bal- 
ance only. The decree substituted for this 
by the Appellate Court was one requiring 
‘the applicant to pay the whole of the money 
‘out of his own pocket. It is abundantly 
clear that such an order could not be made 
against him when he had not been re- 
presented in the appeal. The application 
merely asks that that portion of the decree 
be deleted which alters the decree of the 
trial Court into a decree for the payment 
. of the amount due on the mortgage bond 
- by defendant No. 2 personally. The Ad- 
- vocates will be heard further on the exact 
‘nature of the alteration which has to be 
made in the decree of the Appellate Court 
and as tothe costs of this application. The 
court-fee ordered to be paid will be refund- 
ed to the applicant. (After further hear- 
‘ing, the Court passed the following order), 
As prayed the judgment in appeal will be 
altered by the deletion of the sentence 

“The decree of the trial Court will be altered 
into a decree for the payment of the amount due 
on ioe „mortgage bond by defendant No. 2 personal- 

oniy" 

À There will be no order as to costs. 


D. Order accordingly. 





SIND JUDICIAL COMMISSIONER'S 
COURT 
O ivil Revision Appleaition No. 45 of 1930 
June 12, 1935 
Davis, J. C. AND RUPOHAND, A. J.C. 
JOTSING —A PPLIOANT 
versus 
HOTCHAND TOLA RAM AND OTHERS 
— OPPONENTS 
Civil Procedure Code (Act V of 1908), Sch. II, 
: Para. 1, s. 115, cls. (b) (c)—“ Interested parties "— 
Fact that certain defendant has not appeared and 
suit ordered to proceed ex parte, whether final and 
conclusive in deciding whether he is interested party 
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—Taking it final amounts to failure to exercise 
jurisdiction— High Court's power of anterference— 
Revision, 

The fact that a defendant ‘to a suit has not ap- 
peared and that the suit has been ordered to pro- 
ceed ex parte is a question of fact to be consid- 
ered when the question of his interestedness, in- the 
case of a reference of the subject-matter of the suit 
to arbitration, is to be considered; but it is not 
necessarily in itself a final and conclusive answer. 
Where the judge treats such circumstances as final 
and conclusive on the question of interestedness, there 
is either failure to exercise jurisdiction or the exer- 
cise of jurisdiction with material irregularity and 
whether his act or omission falls under cl. (b) or cl. 
(c), 8. 115, Civil Procedure Code, the High Oourt has 
power to intervene in revision. Hassomal Hirdomal 
v. Kodanmal Motimal (1), Sugnomal Vasandmal v. 
Parumal (2) and Bhikhlal v, Acharatlal (3), relied 


on. 

Mr. Tolasingh K. Advani, for the Appli 
cant. 

Mr. JDipchand Chandumal, for 
Opponents. 

Judgment.—This is an application in 
revision asking us to set aside an order 
of the First Class Subordinate Judge at 
Sukkur in which he directed an award 
passed upon a reference to arbitrators to 
be filed as a decree. It appears that the 
plaintiff filed a suit against all ten 
defendants asking for settlement of ac- 
counts. Defendants Nos. 1 and 2 were 
capitalist partners, defendants Nos. 3, 4,5. 
and 6 were described as gumastha part- 
ners, while defendants Nos.7 to 10 were 
partners in branch #arkhands.. The ap- 
plication for reference is at p.lof the 
paper-book and it appears quite clear that 
what was referred to arbitration was the 
whole subject-matter of the suit. The actual 
words used are: 

“The matters at dispute are the very same that 


have been framed by the Court, and further issue 
should be framed for the costs of the suit.” 


the 


It is, therefore, not one of those cases in 
which we have to consider whether the 
words “the parties interested’ used in 
para. 1, Sch. II relate to one specific part of 
the subject-matter of the suit. Itis clear 
in this case that whatwas referred to the 
arbitrators for decision was the subject- 
matter of the suit as a whole. The reference 
is rather in an ineffectual form, because 
it isa reference to two arbitrators, no 
provision is made in case of their disagree- 
ment except that the suit shall then pro- 
ceed before the Court. Now, our interven- 
tion is asked for onthe ground that the 
reference was irregular in that it was not 
signed by all the parties interested, and 
it appears -quite clear, and itis in fact 
admitted, that it was signed only by the 
plaintiff, defendant No, 1, defendant No. 3,: 
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defendant No. 4and defendant No. 6. De- 
fendant No. 2 did not sign the reference 
nor defendants Nos. 5,7,8,9 aud 10 and 
this apparent defect in the reference is 
explained by the learned Advocate for the 
respondent by the faci that those parties 
whose signatures had uot appeared upon 
the reference were in no way interested. 
We do not think that we can in these 
proceedings inquire at length or in de- 
tail into the evidence on record in sup- 
port of the arguments of one side or the 
other. But it is to be observed that when 
the reference to arbitration was made, it 
appeared then that all were . interested 
because they say that : 

“The other defendants are given up so far as 
this reference is concerned, but in case the suit 


ehould proceed in the Court, the original parties 
shall stand ” 


and as we have pointed out, this is not 
a case where distinction should be drawn 
between some defendants and the others 
as the reference is notin relationto any 
part of the subject-matter of the suit 
but is in relation to the suit as a whole. 
It is not clear, therefore, on what author- 
ity those signing the reference gave up 
their co-defendants. Now, it is urged on 
behalf of the respondent that we have no 
right to interfere at all, that we have no 
power in revision to interfere with the 
order of the Judge directing the award 
to be filed as decree even if we are of the 
opinion that he has acted with material 
irregularity, and ‘cases have been cited 
which are said to besupporting this con- 
tention. Butthere are two cases of this 
Court one in Hassomal Hirdomal v. Kodan- 
mal Motiomal (1) and anotherin Sugnomal 
Vasandmal v. Parumal(2) in which quite 
clearly this Court has held thatit has 
jurisdiction to interfere, and thereisa 
Bombay casein Bhikhlal v. Acharatlal (3) 
which clearly shows that the Court would 
have interfered if it considered that it 
was a case for its intervention under s. 115, 
Civil Procedure Code. It is said that it 
is not in this case a question of jurisdiction 
but it isa question of fact whether the 
parties are or ale not interested within 
the meaning of Para. 1, Sch. II; it is argued 
it isnot a questicn of jurisdiction buta 
question of fact. But if the Judge in this 
case had applied his mind to ‘the facts of 
the case, however we may have differed 

(1) 22 8 L R135; 104 Ind. Cas. 342; AIR 1927 
Sind 239, 

(2) 24 SL R 470; 124 Ind. Cas. 374; AI R1930 
Sind 256; Ind. Rul. (1930) Sind 134. 


-(3) 49 B 535; 87 Ind, Cas, 910; AI, R1925 Bom, 
$41; 27 Bom. LR 423, 4 
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from his decision, we would not have in- 
terfered. In this particular case we find 
froma reference to the record that the’ 
Judge has found that the parties who did 
not sign the reference are not “interested 
parties” within the meaning of para. 1, 
Sch. II, not because he has considered all 
the facts and circumstances of the case as 
they were considered in Sugnomal Vasand- 
malv. Parumal (2) but because they were 
ex parte. He says in reference to defend- 
ants Nos. 2, 5, 7, 8 and 9: 

“The record of the suit shows that defend- 
ants Nos. 2,5,7,8and 9 are ex parte. As such, it. 
was not necessary to join them in the reference 
since they are not necessary parties to the suit,” 

Again, referring to defendant No. 5 he 
says: 

“On looking at the agreement of reference, we 
find that it has been signed by all the persons 
named in para. 2 of the plaint (excluding of course 
Mr. Daryanomal deceased), with the single excep- 
tion of defendant No. 5. But defendant No, 5 need 
not have been joined since he is ex parte.” 

It, therefore, appears quite clear that 
the Judge has decided that these defend- 
ants who were not parties to the refer- 
ence are not ‘‘interested parties” not 
because he has, considering all the cir- 
cumstances cf the case, found this to be 
a fact, but that because they had not 
appeared, therefore, they are not inter- 
ested. We do not think that the Judge 
was justified in presuming any such 
thing, because while some parties may 
be quite content not to appear and trust 
themselves to the jurisdiction of the Court, 
might consider the matter in avery 
different light if they found they were to 
trust themselves to the decision of certain 
laymen. The fact that a defendant toa 
suit has not appeared and that the suit 
has been ordéred to proceed ex parte is 
one question of fact to be considered when 
the question of - his interestedness in the 
case ofa reference of the subject-matter of 
the suit to arbitration is to be considered; 
but itis not necessarily in itself a final 
and conclusive answer as the Judge has 
fuund. We think, that the Judge by 
taking this short cut to a decision has 
failed properly to exercise his jurisdiction, 
that is to say, he has failed properly to 
hear and decide certain matters which 
he should have heard and decided before 
he could exercise the power of reference 
which is given to him under Sch. II, Civil 
Procedure Code. We are, therefore, clearly 
of the opinion that his decision in this 
particular case, amounts to either failure 
to exercise jurisdiction or the exercise 
of jurisdiction with material irregularity 
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and whether his act or omission falis 
ander ci. (b) or cl. (c), 8. 115, Civil Proce- 
dure Code, we have powertointervene, We 
think, therefore, thatin the circumstances 
we should intervene, allow this applica- 
tion and set aside the order of the learned 
Judge. We make our order accordingly. 
Costs to be costs in the cause. 

D, Application allowed. 


ALLAHABAD HIGH COURT 
Second Civil Appeal No. 1290 of 1933 
September 16, 1935 

BAJPAI, J. 
Musammat ANWAR JAN—PLAINTIFE -~ 
APPELLANT 
versus 
BALDUA AND ANOTHER—DEFEN DANTS— 
RESPONDENTS ere 

) Act (I of 1872), ss. 35, —Entries in 
Sinister paar of Births and _Deaths— Admissibil- 
ity in evidence—Copies of entries—Presumption of 
correciness—Entry not being in prescribed form— 
Defect, if renders entry inadmissible —U. P. Munici- 

palities Act (II of 1916), s. 298 (2), cl J (b). 
Under s. 35, Bvidenca Act, a Municipal Kegister of 
Births and Deaths kept under s. 208 (2), el. J (bi, 
U. P. Municipalities, Act is admissible in evidence as 
itiskept by a public servant in the discharge of 
his duty. The correctness of the copies of the 
entries in the register is to be presumed under 
8,79, Evidence Act, and a copy is therefore admissible. 
The fact that the copy shows that the entry is not 
exactly in the prescribed form inasmuch as the 
name of the reporter and the signature of the record- 
ing officer are not given isimmaterial and because of 
this defect the entry does not become inadmissible, 
Sheo Balak v. Gaya Prasad (1) Shibdeo Misra v. 
Ram Prasad (2) and Jat Bhagwan v, Guthu (3), relied 


on. mf . 
S.C. A. from the decision of the Subordi- 

nate Judge of Etawa, dated July 29, 1933. 
Mr, Baleshwart Prasad, for the Appel- 


t. 
Jang Shiva Prasad Sinha, for the Respon- 


SF edie niente is an appeal by the 
plaintiff who brought a suit for partition of 
72th of a certain house. The plaintiff 
‘based her title on the fact that she had pur- 
chased 7-24th of the house on July 20, 1923, 
from one Musammat Sharbati. It appears 
that one Mendua was the owner of a certain 
house who died leaving a widow Musammat 
Kaunsila alias Rahiman, a son Baldua and 
a daughter Musammat Sharbati. The 
plaintiff alleged that Mendua at the time 
‘of his death was a Muhammadan, and as 
such, his daughter Musammat Sharbati 
inherited seven out of 24 sihams and as the 
plaintiff has got a sale-deed from Musammat 
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Sarbali she is entitled to have the house 
partitioned. The defence was that Mendua 
at the time of his death was a Hindu: and 
after his death the house devolved solely on 
Baldua and the plaintiff was not entitled to 
obtain a partition on the basis of her sale- 
deed. The defendants to the suit were 
Baldua and Musammat Kaunsila alias 
Rahiman. 

Itis, therefore, clear that the sole ques- 
tion for the determination of the Courts is 
as to whether Mendua was a Hindu or a 
Muhammadan at the time of his death, 
Parties tendered oral and documentary 
evidence, the latter consisting of certain 
copies of entries in the Municipal Birth and 
Death Registers. The trial Court was of the 
Opinion that the oral evidence produced 
cn behalf of the plaintiff was satisfactory, 
that the oral evidence produced on behalf 
of the defendant was not reliable and that 
the entries in the Municipal Birth and 
Death Registers were not sufficient to prove 
that Mendua was a Hindu at the time of 
his death. That Court, was, therefore, of 
the opinion that Mendua was a Muhammad- 
an at the time of his death and, therefore, 
Musammat Sharbati was entitled to 7 out 
of the 24 sihams of the house and the 
plaintiff as transferee from Musammat 
Sharbati was entitled to obtain partition, 

The lower Appellate Court, while review- 
ing the plaintiff's oral evidence, came.to the 
conclusion that it was not satisfactory. It 
then went on to say that the defendant 
examined himself, Ghasi Ram, ‘Raghubar, 
Dwarka, Dilawar and Shiam Sundar and 
the evidence of all these witnesses, taken 
with certain exhibits which were extracis 
from the Birth and Death Registers of the 
Municipal Board, was much more satis- 
factory. It, therefore, came to the conclu: 
sion that Mendua was a Hindu at the time 
of his death and, therefore, Baldua alone 
inherited the house and Musammat Shar- 
bati, was not entitled to transfer any share 
in the house to the plaintiff, It, therefore, 
dismissed the plaintiff's suit. 

In second appeal it is contended before 
me that the entries in the Municipal 
Birth and Death Register are not admis- 
sible in evidence and reliance is placed on 
the case of Sheo Balak v. Gaya Prasad (|), 
Learned Counsel for the respondents has 
drawn my attention tothe case of Shibdeo 
Misra v. Ram Prasad (2), wherein the earlier 


(1) 20 A L J 601; 77 Ind. Oas. 52; A I R1922 All, 
510, 

(2) 22 A L J 690; 87 Ind, Oas, $38; 46 A 637; AIR 
1925 All. 79, ° 
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case was considered and distinguished. My 

attention was also drawn to the case of 

Jai Bhagwan v. Guttu (3), Both these 

cases support the contention of the respon- 

dents and in the “Allahabad case it was held 

that a Death Register of a Police Staticn in 

accordance with the Police Regulations 

under the Police. Act was an official docus 

ment within the meaning of s. 35 of the 

Evidence Act. In the Oudh case it was 

held that under s.35 a Municipal Register 

of the Births and Deaths is admissible in 

evidence as it is kept by a public servant in 

the discharge of his duty. Ihave aleo come 

to the same conclusion. ‘The. Municipal 

Registers are kept under s. 298 (2) cl. J (b): 
of the U. P. Municipalities Act. A form is” 
prescribed ın the Municipal Manual and, 

therefore, it is obvious that the register is 
admissible in evidence under s. 35 of the 

Evidence Act. The correctness of the 

copies has to be presumed under s. 79 of 

the Evidence Act and there is further a 

specific provision under the Municipalities 

Act, namely s. 330, which lays down the 

mode of proof of ‘Municipal Records. A 

copy, in this view, is admissible in evidence 
and although it was contended by Mr.” 
Baleshwari Prasad that the copy shows that 

the entry is not exactly in the prescribed 

form inasmuch as the name of the reporter 
and. the signature of the recording officer 

are not given. Tam not prepared to hold 

that because of this defect the entry becomes 

inadmissible. In the case of Shibdeo 

Misra v. Ram Prasad (2), mentioned above, 

a similar argument was repelled by a 

Bench of this Court, 


The entries being admissible, the finding 
becomes a finding of fact. But it is 
argued that the entries are admissible only 
for the purposes of proving the date of 
birth and death and not for the purpose of 
proving the religion of the person entered 
in the register. This is a question regarding 
the weight to be attached to the particular 
document and | cannot say that if the 
learned Judge of the lower Appellate Court, 
who after all is a final Judge of facts took 
the fact of Mendua’s being entered as a 
Hindu in the register as corroborating the 
oral evidence produced by the defendant, 
he was in error ¿s a matter of law. 

For the reasons given above I am of 
opinion that the cecision of tbe lower 
Appellate Court is correct, and 1 dismiss 
this appeal with ccsts. 


(3) AIR1934 Oudh 167; 148 Ind, Gas, 418; 6 R O 
395; 110 W N 416, 
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Leave toappeal under the Letters Patent 


is refused. 
N. Appeal dismissed. 
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MADRAS HIGH COURT 
Second Civil Appeal No. 291 of 1934 
August 27, 1935 
Wavsworta, J. 

KAVANNA VANA KOWNDAPPA 
MUDALI— DEFENDANT— A PPELLANT 
versus 
VANJAMMAL-—PLAINTIPE— RESPONDENT 

Civil Procedure Code (Act V of 1908), O. XLI, 
r. 27 (b)—Additional evidence in appeal —Admission 
merely to enable Court to pronounce judgment in 
favour of particular party—Admission to remove 
adverse inference drawn from  non-production— ` 
Legality Practice—Judgment—Judge importing out- 
side knowledge, impropriety of. 

The provision of O. XLI, r. 27 (b), Oivil Proce- 
dure Code, which permits the Appellate Court to 
admit additional evidence if it requires it to enable it 
to pronounce judgment does not mean that additional 
evidence should be admitted in appeal in order to 
enable the Appellate Court to pronounce judgment 
in favour ofa particular party and it is not within 
the power of an Appellate Court to admit evidence 
which might bave been adduced by a party in 
support of his contention in the lower Court, merely 
because the lower Court has drawn an adverse in- 
ference from the non-production of this evidence, 
more especially where there are no special circum- 
stances which excuse the party for not produc- 
ing that eviderce atthe proper time, 

A Judgeis not justified in importing into his 
judgment facts which have come to his knowledge 
in the trial of other unconnected cases. Conclusions 
must be based on the evidence in the case and not 
on outside information, however, acquired. Parsho- 
tam Thakur v. Lal Mohan Thakur (1) and Kalika 
Dutt Mandur v. Tulsi Mandur (2), relied on. 

S.C. A. against the decree of the Court 
of the Subordinate Judge of Dindigul in 
Appeal Suit No. 52 of 1933, presented 
against the decree of the Court of the Dis- 
trict Munsif of Palni in Original Suit 
No. 316 of 1932. 


Judgment.—The appellant was the de- 
fendant in a suit on a promissory note, 
dated July 11, 1930, and placed two pay- 
ments, one of Rs. 60 dated August 6, 1931, 
and another of Rs. 280 alleged to have 
been made by his brother on August 7, 
1931. The first Court accepted the defen- 
dant’s plea of discharge. In the course 
of the cross-examination of the defen- 
dant’s witnesses a suggestion was made 
on behalf of the plaintiff that the motive for 
afalse plea of discharge and the falsifi- 
cation of accounts in support thereof was 


.a previous quarrel between one Sundaram 


Pillai, the accountant of the defendant’s 
father, and the husband of the plaintiff, 
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The first Court discredited this suggestion 
remarking that there was no documentary 
“evidence in support of the allegations 
made, When the matter came up in ap- 
peal, the plaintiff filed a petition in the 
lower Court praying for the admission in 
evidence of a long seriea of documents 
mostly relating tothe year 1927, that is to 
say, 3 years before the suit promissory 
note, in order to illustrate and corrobo- 
rate the allegation of enmity between 
Sundaram Pillai and the plaintiff's husband 
' aB a motive for the defendant to put for- 
ward a false story of discharge. The 
affidavit in support ` of this allegation 
alleges that therecords in question were 
not in the possession of the plaintiff at the 
time of the hearing of the suit in the first 
Court, andthe reason assigned for putting 
forward this evidence in appeal was in 
order to fill up the gap indicated in the 
lower Court's judgment where it was 
pointed out that there was no documentary 
evidence with reference to the suggestion 
referred to in cross-examination. ‘I'he ap- 
plication was opposed and it was disposed 
of by the learned Subordinate Judge by 
an order in the following terms: ‘“Admit- 
ted as they are essential fora satisfactory 
‘disposal of the appeal and were mentioned 
inthe lower Court.” In the appellate judg- 
ment the learned Subordinate Judge refers 
to the circumstances for and against the 
story of discharge and then proceeds to 
deal at length with the motive suggested 
by the plaintiff for the alleged fabrication 
of false entries in the accounts of the plain- 
tiff's brother. In dealing with this 
motive theory the learned Subordinate 
Judge lays great emphasis on the corrobo- 
rative evidence regarding the quarrel bet- 
ween Sundaram Pillai and the plaintiff's 
husband afforded by the new documents 
Ex. B series and there can beno doubt 
thatthe learned Subordinate Judge was 
greatly influenced in arriving at a deci- 
sion by the inference which he drew from 
those documents whereby he was constrain- 
‘ed to hold that Sundaram Pillai, who was 
the defendant's father’s accountant and was 
present at the trial of the suit in the 
lower Court, had a motive for malice to- 
-wards the plaintiff's husband and probably 
influenced the defendant and got him to 
fabricate the evidence in support of a false 
-discharge story. 

With reference to the question whether 
the learned Subordinate Judge was wrong 
‘in admitting this evidence, my attention 
has been drawn to the well known case of 
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Parsotam Thakur v. Lal Mohar Thakur 
(|), wherein the Judicial Committee 
point out that “the provisions of s. 107 of 
the Civil Procedure Code as- elucidated 
by O. XLI, r. 27,are clearly not intended 
to allow a litigant who has been unsuccess- 
ful inthe lower Court to patch up the 
weak parts of his case and fill up omis- - 
sions in the Court of Appeal.” Their 
Lordships after dealing with circumstances 
in which the additional evidence in ap- 
peal may well be admitted and that the 
powerso conferred upon the Court by 
the Code ought to be very sparingly 
exercised and one requirement at least of 
any new evidence to be adduced should be 
that it should have a direct and important 
bearing on a main issue in-the case. Now it 
seems to me quite clear that this evidence 
was admitted by the learned Subordinate 
Judge not because it was impossible to 
come to a conclusion on the evidence 


but because the lack of that ‘evidence 
took away from the plaintiff's case 
corroboration which from the plaintiff's 


point of view was highly desirable. There 
is no clear indication that this evidence was 
not in fact available to the plaintiff at the 
original trial, although the plaintiff does 
assert that it was not then in her posses- 
sion. Its bearing on the issue of the 
validity of the plea of discharge was de- 
cidedly indirect. All that this evidence 
went to prove was that Sundaram Pillai 
was an enemy of the plaintiff's husband. 
Sundaram Pillai was himself not a party 
and it was only indirectly that the Gourt 
might infer that he might have influenc- 
ed the defendant to put forward a false 
case. It certainly cannot be said that this 
evidence had a direct and important bear- 
ing on the main issue in the case. A Bench 
of the Patna High Court has further de- 
fined the limits within which the Appellate 
Court’s power of admitting additional 
evidence can be exercised. In Kalika Dutt 
Mandar v. Tulsi Mandar (2), it is 
observed that the provision of r. 27 (6) which 
permits the Appellate Court to admit 
additional evidence if it requires it to 
enable it to pronounce judgment, does not 
mean that additional evidence should be 


admitted in appeal in order to enable 
the Appellate Courtto pronounce judg- 
ment in favour of a particular party 


(1) 10 Pat. 654; 132 Ind. Oas. 721; A IR 1931 P O 
143; 33 Bom, L R lula; (1931) A LJ 513; 35 OW 
N 786; Ind. Rul, (1931) P 0209; 34 L W 76; 5: O 
L J 1; 12P L T683; (1931)M WN 929; ML J 
489; 58 I A 254 (P O). 

(2) 1 P LJ 435; 37 Ind, Oas, 1908, 
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With this observation I find myself in 
respectful agreement. It is not within the 
power of an Appellate Court to admit 
evidence which might have been adduc- 
ed by a partyin support of the contention 
in the lower Court’ merely because the 
lower Court has drawn an adverse infer- 
ence from the non-production of this evi- 
dence more especially where there are no 
special circumstances which excuse the 
party for not producing that evidence at 
the proper time. I holdthat the admis- 
sion of this additional evidence by the 
learned Subordinate Judge in this case is 
not justified under the provisions of 
O. XLI,r.27. There are further criticisms 
which have been made regarding the learn- 
ed Subordinate Judge's procedure. In 
pursuing the question of motive the learn- 
ed Subordinate Judge seems to have come 
to the conclusion that this Sundaram Pillai 
was a man who would not scruple to 
fabricate the accountsand he observed: 


“On the other hand, he appears to be a man 
of shady character and his conduct has come 
before this Court in connection with otber 
matters i 
andin a recent case O. 8S. No. 35 of 
1932, 


“he was found to be guilty of forgery and a 
complaint has also been laid against him to 
prosecute him for perjury, fabrication of false 
evidence, and certain other allied offences.” 


Lam of opinion that the learned Subordi- 
nate Judge was not justified in importing 
into his judgment facts which have come 
to his knowledge in the trial of other and 
completely unconnected cases, as materials 
on which to base his estimate of the pro- 
bability that a particular individual 
would have encouraged the defendant in 
this case to fabricate false accounts. The 
conclusions in this case should have been 
based solely on the evidence in this case 
and not outside information, however 
acquired. It is also pointed out that there is 
an errorof fact regarding Ex. C series 
which are some of the additional documents 
filed inappeal. They relate to proceedings 
taken with reference to the accounts of 
the defendant’s brother in another case. 
The learned Subordinate Judge erroneous- 
ly refers to this evidence as evidence 
throwing a doubt onthe defendant's own 
accounts which were not io question 
in Ex. O series, 

Tt seems to me, therefore, that the find- 
ing of fact arrived at by the learned Sub- 
ordinate Judge has been based very large- 
ly on evidence which should not have been 
admitted and on matters which were not 
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in evidence. In the circumstances, thit 
finding must be set aside, and I therefore 
allowthe appeal and remand the appeal 
for disposal by the lower Appellate Court in 
the light of the observations contained in 


‘this judgment. Costs will abide the 
result. - 
A, {Appeal allowed, 


— 


ALLAHABAD HIGH COURT 
Civil Revision No 446 of 1934. 
f October 26, 1934 
SULAIMAN, C. J. AND HARRIES, J. 
Chaudhri RAJ ENDER SINGH— 
DEFENDANT—APPLIOANT 
versus : 
UMA PERSHAD—PLAINTIFR— 
Opposite PARTY 

Contempt—Contempt of Subordinate Court — High 
Court’s jurisdiction to punish —Notice to defendant in 
pending suit to withdraw plea taken by him, whether 
contempt—Pleader sending it Responsibility of, 

Juriediction to punish for contempt of Subordinate 
Courts rests in the High Court. - 

It is the duty of Courts to protect defendants from 
being cowed down into submission and under pres- 
sure of threat and menace being made to abandon 
pleas which they can legitimately take in a pending 
action. Consequently, where an attempt is made to 
put pressure on the defendant to withdrawa plea 
whieh he had taken in the written statement, duly 
filed in Court, there can be no doubt that such an 
action would amount toa direct interference with the 
administration of justice in preventing the defendant 
from pressing his defence and putting forward the 
plea which might, if established, prove fatal to the 
guit and such an action would amount to 
contempt of Oourt. And the Counsel who not 
only advises his client to send such notice but 
actually drafts it himself and sends the same 
under his own signature on behalf of his client 
is also guilty of contempt for, a Oounsel is not ex- 
pected to act blindly and allow himself to be dictated 
to by his client and in that way make himself a mere 
instrument or a tool in his hands. He has to exer- 
cise his own judgment and discretion and evenin 
cases where scandalous or defamatory matters are to 
be communicated, he has to waro his client, much 
more so where the offence would amount to one of 
contempt of Oourt. A Counsel’s capacity is not 
inviolable, and his privileges cannot possibly extend 
to interference with the administration of justice. 
Oounsel are expected to help in the administration 
of justice and not to be an impediment thereto. 


Sir Tej Bahadur Sapru and Mr. Benod 
Behari Lal, for the Applicant. 

Messrs. B. Æ. O'Conor and A. P. Dube, Dr. 
K.N. Katju, Messrs. Ram Nama Prasad, 
K. P. Misra, Hyder Husain, L. S. Misra, 
H. N. Misra and Ram Prasad Verma, 


. for the Opposite Party. 


Judgment.—Chaudhari Rajendra Singh 
under the guardianship of Chaudhari 
Sher Singh applied to this Court for issue 


of nclice to the plaintiff, Mr. Uma Pershad 
to show cause why he should not be dealt 
with for contempt cf the Subordinate Court 

in respect of a notice dated July 11, 1934, 
sent on behalf of the plaintiff by Dr. M. 
his Advocate. The application was directed 
against the plaintiff, Mr. Uma Pershad only, 
but as prima facie it appeared that a cop- 
tempt had been committed by the service of 
this notice issued under the signature of the 
Counsel, we ordered that notice should go 
to the Counsel concerned as well." Both are 
now represented before us. 

. It appears that a civil suit was pending 

in the Court of the Subordinate Judge of 
Dehra Dun and had been brought by the 
plaintiff, Mr. Uma Pershad against Rajendra 
Singh, minor, under the guardianship of 
Chaudhari Sher Singh on the basis of a 
-mortgage-deed executed by the deceased 
father of the minor defendantin favour of 
the deceased father of the plaintiff. The 
claim was contested inter alia on the 
‘ground that the mortgage debt was not 
binding on the minor defendant inasmuch 
as it was tainted with immorality. In 
‘para. 9 of the written statement it was 
‘specifically pleaded: 

“that some unscrupulous money-lenders taking 
advantage of the dissolute habits of the defendant's 
father began running him into indebtedness and 
‘the - said defendant believes that the plaintiff's 
father also colluded with some of these money- 
lenders with a similar object and the payment of 
earlier debts as recited in the deed is fictitions,” 


After issues had been settled, the plaintiff's 
evidence closed, and the defendant's evi- 
‘dence began, the notice in dispute was sent 
_by the plaintiff to the defendant's guardian. 
After quoting para. 9 of the written state- 
‘ment in full the notice stated that that 
‘statement was defamatory per se of the 
“plaintiff's deceased father and lowered his 
reputation in the estimation of his fellow- 
-men and caused him harm in various ways 
‘and then added: 
` “Unless within a week of the receipt of this 
‘notice you send an unqualified apology and with- 
“draw the aforequoted statement by putting in an 
application to that effect in the said Court and also 
by publishing the said withdrawal and. apology in 
‘stich newspspers as my client requires in order to 
clear the character end conduct of his late father 
and uuless further within the same one week you 
‘pay to my client a sum of Rs. 10,(00 (ten thousand 
srupées) only, as damages, which sum is only a 
«rough figure for the purposes of this notice and by 
„Which he is in no way bound, if litigation becomes 
necessary in this regard, he will take action against 
you both in Civil and Criminal Courts as advised, 
sin which event, you will further be liable to pay such 
. damages and costs incidental thereto as may be 
claimed.” , : : 

‘The question for consideration before us 
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is whether the issuing of this notice am- 
ounted to a contempt of the Subordinate 
Judge of Dehra Dun. Jurisdiction to 
punish for contempt of Subordinate Court 
undoubtedly vests in this Court, and has 
not been challenged by learned Counsel. 
Apart from there {being inherent jurisdic- 
tion, such jurisdiction has been expressly 
conferred upon High Courts by the Con- 
tempt of Courts Act (XII of 1926), in all 
cases of contempt other than those which 
amount to an offence under the Penal 
Code. There is no suggestion in this case 
that the action of the opposite party 
amounted to any offence under the Penal 
Code. Therefore, the only point for con- 
sideration is whether this notice amounted 
to contempt. - 

Now, there can be a large variety of 
cases coming under.the well recognized 
heads of contempt in which an offence 
may be committed. No attempt has, there- 
fore, ever been made, nor is it possible to 
lay down any exhaustive catalogue of cases 
which would amount to contempt, but one, 
of the well recognized heads is “interference 
with the administration of justice’. Un- 
doubtedly it is the right of every defendant 
to. take every legitmate plea and submit 
his defence with the Court for its considera- 
tion. If the pleas are in any way unnece- 
there is 
ample provision in the Civil Procedure Code, 
for an application being made to the 
Court to have such scandalous, unneces- 
sary or irrelevant matters struck out. But 
where no such attempt is made, defendants 
are not to be deterred from pressing their 
pleas and submitting them to the Court for 
adjudication. Of course, if the pleas are 
not substantiated and amount to false pleas 
supported by false evidence, they run the 
risk of being prosecuted under the criminal 
law. 

Now, the notice, in this case undoubtedly 
was intended to put extraneous pressure on 
the defendant in order to compel him 
under threat of drastic action being taken 
against him to wilhdraw the plea, which 
had been taken by him specilically in the 
written statement. An offer was also made 
to desist from taking legal action if within 
acertain time fixed the defendant withdrew 
the plea contained in his written statement, 
There can be no doubt that the effect that 
was intended to ke produced on the mind 
of the defendant's guardian by this notice 
was to compel him to abandon the plea 
which might well have been a legitimate 
Plea. Itis unnecessary for us to expresg 
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any opinion whether in the circumstances of 
this case the plea was relevant or irrelevant. 
That is a matter exclusively for the con- 
sideration of the Subordinate Court. But 
it is our duty to protect defendants from 
being cowed down into submission and 
under pressure of threat and menace being 
made to abandon pleas which they can 
legitimately take in a pending action. 

In Smith v. Lakeman (1), an unsigned 
letter had been sent by the plaintiff to the 
defendant with a view to intimidating him 
in the conduct of his defence. The letter 
warned the defendant that he has a suit 
pendling in Chancery and should it go up 
for judgment, he would at once be indicated 
for swindling, perjury and forgery, and thus 
bring disgrace on his family. It was not 
mentioned who would start such prosecu- 
tion but the threat was that certain legal 
action in Court would be taken if the 
matter was pressed to final conclusion. 
Stuart, V. O. in committing the plaintiff for 
contempt remarked that the letter amounted 
to a threat for the purpose of intimidating 
him asa suitor, and, therefore, whether, it 
had that effect or not was unquestionably 
a contempt-of Court. 

The learned Counsel for Dr. M. has cited 
before us some English cases in which it has 
been held that in case of libel or defama- 
tion it is not objectionable to serve notice on 
the offending party giving him an oppor- 
tunity to withdraw the defamatory words 
and threatening to take legal steps against 
him if he fails to do so, Such cases ob- 
viously stand on quite a different footing. 
We are not here dealing with the case of a 
private defamation. The present case is 
one where an attempt was made to put 
pressure on the defendant to withdraw a 
plea which had been taken in the written 
statement, duly filed in Court, which was 
the subject of consideration by the Subordi- 
nate Judge of Dehra Dun. We think there 
can be no doubt that such an action 
amounted to a direct interference with the 
administration of justice in preventing the 
defendant from pressing his defence and 
putting forward the plea which might, if 
established, prove fatal tothe suit and in 
that way an indirect attempt was made to 
exclude the plea taken on behalf of the 
minor from the consideration of the Court. 

Mr. Uma Pershad has adopted a very 
straightforward attitude before us. He 
has in his affidavit explained that he 
acted after taking legal advice and under 
the direction of his Advocate, and he has 
Q) (1857) 26 LJ Oh, 305; 2 Jur, (N s) 1202, 
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frankly admitted that he never realized 
that he was committing any offence of 
contempt. In addition to that, he has 
undertaken to abandon the criminal com- 
plaint which was filed subsequently, and 
has orally expressed before us his regret 
for what had been done. We accordingly 
unhesitatingly accept his apology, and under 
8.3 of the Contempt of Courts Act, dis- 
charge him. We order that he should bear 
his own costs of this proceeding. 

On behalf of Dr. M. his learned Counsel 
had strongly contended before us that in 
the first place there was no commission’ 
of any offence of contempt and that in the 
second placé inasmuch as Dr. M. was acting 
in the capacity of a Counsel he is not at 
all responsible. We havealready given rea- 
sons for holding that the offence of con-. 
tempt of the Subordinate Court was com-’ 
mitted in this case by the issue of the notice. 
in dispute. 

Asto the capacity in which Dr. M. was 
acting, we may point out that a Counsel. 
is not expected to act blindly and allow 
himself to be dictated to by his client and 
in that way make himself a mere instru- 
ment or a tool in his hands, He has to exer- 
cise his own judgment and discretion and 
even in cases where scandalous of defama- 
tory matters are to be‘communicated, he hag 
to warn his client, much more so where 
the offence would amount to one of contempt 
of Court. It is a novel proposition that 
even though the sending of the notice 
amounted to contempt, the Counsel who 
sent it is protected because he was acting 
as Counsel. A Counsel's capacity is not 
inviolable, and his privileges cannot pos- 
sibly extend tointerference with the ad- 
ministration of justice. Counsel are ex- 
pected to help in the administration of 
justice and not to be an impediment 
thereto. 

The case before us is particularly strong. 
It is difficult to see how Dr. M. can take 
shelter behind the actof his client, who 
acted entirely under his own legal advice 
and direction. Admittedly his advice was 
sought by the plaintiff and he not only 
gave him the advice to serve a notice on 
the defendant's guardian, but actually 
drafted the notice himself, which contained 
his own words, and sent the same under 
his own signature, although he was acting 
on behalf of the plaintiff. The threat 
having been made under the signature 
of a Counsel and addressed toa layman 
was particularly serious. In these circums- 
tances when he himself was the prime mover 
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and, but for his advice and action it is 
" -possible that the plaintiff might never have 
seni this notice and, therefore, not com- 
mitted any offence at all, it is difficult to 
see how the primary responsibility can fall 
on the plaintiff and not on the Counsel who 
originated the idea. 

e are, however, satisfied on the state- 
ment filed by Dr.M. that he did not, at 
the time when he sent this notice, realise 
that he was committing any offence. Law- 
yers, of course, are presumed to know the 
law, but the law may at times be forgotten 
or be not understood. We are satisfied 
that this notice would not have been sent 
if Dr. M. had been under the impression 
that an offence of contempt of Court would 
abe committed thereby. In his statement 


Dr. Misra towards the conclusion has said 
as follows: 


“If this Hon'ble Court be of opinion that the 
notice should not have been issued by me and it con- 
stitutes a contempt of Court, then I respectfully 
‘assure this Hon'ble Court that it was done quite 
unwittingly and unintentionally and express’ my 
unqualified regret for it.” 


This, in our opinion, is a fair attitude 
to take up. In these circumstances, al- 
though we find Dr. M. guilty of the contempt 
of the Subordinate Court, we remit the 
punishment under s.3, Contempt of Courts 
Act. We, however, order that he must pay 
the costs of the applicant in this proceed- 
ing, which we assess at Re. 100. 


D, Order accordingly. 





RANGOON HIGH COURT 
Civil Miscellaneous Application No. 16 
of 1935 - 
February 1, 1935 


LEAOH, J. : 
L. H. WELLINGTON~—Appricant 
| Versus 
CHIEF JUDGE, RANGOON SMALL 
CAUSE COURT AND ANOTEAER— 
OPPOSITE Pantizg 

Rangoon City Municipalities Act (VI of 1922), s. 15 
(1)— Chief Judge's power to declare person duly elected 
— Specific Relief Act (I of 1817),s.45—Writ of manda- 
mus— When to be issued. 

The Chief Judge has no power to declare a person 
duly elected should it turn out that he has the majori- 
ty of the votes. 

By virtue of provision (b) of s. 45, Specific Relief 
Act, the Court must be satisfied that the Subordinate 

_ Court is proposing todo something which that Court 
“has clearly no powerto do. The Courts will interfere 
only when they will find intentional usurpation or 
mistaken assumption of a jurisdiction beyond that 
given to the tribunal by law and also where they find 
that no proper jurisdiction is used, 


Judgment.—This is an application for 
the issue of a mandamus to the Chief 
Judge of the Rangoon Small Cause Court 
directing him to refrain from declaring 
Mr. Munshi, respondent No. 2, a duly 
elected Councillor of the Rangoon Corpora- 
tion. 

On November 29 last year, a general 
election of Councillors for the Rangoon 
Corporation took place. For the con- 
stituency known as the “Anglo Indian and 
Allied Communities Constituency,” there 
were six candidates. The result of the poll 
was declared by the Commissioner of the 
Corporation io be as follows: M. Ly 
Friedlander 1,271 votes, A. Sequeira, 1,224 
votes, the petitioner 992 votes, 2nd respon- 
dent $90 votes, C. H. Campagnaec 932 votes, 
W. A. Moore, 621 votes. >` 

The first three of the candidates were 
declared to be duly elected. Respondent 
No. 2 was not satisfied with the accuracy 
of the count, and challenged the validity 
of certain of the votes cast. The Commis- 
sioner of the Oorporation refused to order 


_ a re-count apparently taking the view that 


he had nopower todo so, Asthe result 
respondent No. 2 filed a petition under 
s. 19, City of Rangoon Municipal Act,.in 
the Court of the Ohief Judge of the 
Rangoon Small Cause Court, in which he 
asked: (1) that the question which ‘class of 
voting cards should be admitted and which 
class of voting cards should be rejected 
should be decided, (2) that an order be 
issued directing the votes to be rechecked 
and recounted, and (3) that if as a result 
of such rechecking and recounting it was 
found that respondent No. 2 had secured 
more votes than the petitioner in ihe 
present case then the Chief Judge should 
set aside the election of the pefitioner and 
declare respondent No. 2 elected in his 
place. 

There was a- further prayer {in the 
alternative) that as the result of irregulari. 
ties, the election of the petitioner be sel 
aside, or if it was found just and necessary 
to do so, that the whole of the election be sel 
aside. 

The matter came before the Chief Judge 
on January 26 this jear, when the argu 
menis of the respective parties were 
heard. The Chief Judge ordered the votes 
to be 1e-counted, and intimated that in ihe 
event of it being shown that responden 
No. 2 had mcre valid votes than the peti 
tioner he would declare respondent No. |! 
duly elecfed, The Chief Judge did no 
embcdy this intimation In a formal orde 
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but it is common ground that he intimated 
his intention to adopt this course, and for 
the purpose of the application before me 
this intimation has been taken lo be a for- 
malorder. 

The petitioner concedes thit the Chief 
Judge had full power to order a recount; 
he also concedes that in the event of more 
valid votes being cast for respondent No. 2, 
his own election must be set aside. He, 
however, contends that the Chief Judge has 
no power to declare respondent No, 2 duly 
elected should it turn out that he has the 
majority of the votes. He says that the 
only course that theChief Judge can adopt 
is to direct that a new election shall take 
place. The counting of the votes has been 
fixed for to-morrow, and it is expected 
that a final decision will be given by the 
Chief Judge in the course of next week. | 

Section 45, Specific Relief Act, empowers 
this Court to make an order requiring any 
specific act to be done or forborne, within 
the local limits of its ordinary original civil 
jurisdiction, by any person holding a public 
office, whether of a permanent or a tempo- 
rary nature, or by any Corporation or 
inferior Court of Judicature. There are five 
provisos tothe section and they are as 
follows: 

“(a) That an application for such order be made 
by some person whose property, franchise or 
personal right would be injured bythe forbearing 
or doing (as the case may be), of the said specific 
act; (b) that such doing or forbearing is, underany 
law for the time being in force, clearly incumbent 
on such person or Court in his or its public character, 
or on such Corporation in its corporate character; 
(e) that in the opinion of the High Court such 
doing or forbearing is consonant to right end justice; 
(d) that the applicant has no other specific and 


adequate legal remedy, and (e) that the remed y given 
by the orderapplied for will be complete,” 


_ By virtue of provision (b) the Gourt must, 
in a case of this nature, be satisfied that 
the Subordinate Oourt is proposing to do 
something which that Court has clearly no 
power todo. I will now turn to the provi- 
siongof s. 15, City of Rangoon Municipal 
Act, as the case turns on the wording of 
that section. Under  sub-s, Gd), if 
the validity of any election is ques- 
tioned, any person whose name is en- 
tered on the register of electors in the ward 
or of the community concerned, may apply 
for an adjudication on the matter. The 


concluding portion of the sub-section is as 
follows: 


“Tf the application is for a declaration that any 
particular candidate shall be deemed to have 


been elected, the applicant shall make parties 
to his application all candidates who, although 
not declared elected, have 


according to the 


L. H. WELLINGTON vV. CAIEP JODGE, RANGOON SMALL CAUSR OourRT (RANG.) 


197 


results declared by the Commissioner, obtained a 
greater numberof votes than the said candidata 
and proceed against them in the same manner 
as against the candidate who has been declared 
to be elected”, 


It will beobserved that an application for 
a declaration that a particular candidate 
shall be deemed to have been eleeted is 
clearly within the purview of the section. 
The petition which respondent No, 2 in this 
case presented tothe Chief Judge of the 
Rangoon Small Cause Court was an appli» 
cation ofthis nature. Sub-section (2) con- 
tains the following provisions : 

“(ly If the Chief Judge fiĝds that the election 
was a valid one and that the person whose 
election is objected to was at the time of the 
election qualified to be elected as a councillor 
and was not disqualified from being a councillor, he 
shall confirm the declared result of the election, 
(2) lê he finds that the person whose election ig 
objected to was at the time of the election not 
qualified to be elected as a councillor or was dis- 
qualified for being a councillor, he shall declare 
such person's election null and void, in which case 
he shall direct that the candidate, if any, in 
whose favour the next highest number of votes 
is recorded after the said person or after all the 
persons who were declared to be elected at the said 
election, and against whose election no cause of 
objection is found, shall be deemed to have been 
duly elected. (3) If the Ohief Judge finds that the 
election is not a valid election, he shall set it 
aside”. g 

Chapter ITI, Seh. 1, sets out the quali- 
fications for election. Section 12 of the 
Act sets out when a person shall be dis- 
qualified from being elected. Therefore, 
this particular provision has no bearing on 
the petition filed by respondent No. 2. 
It is not a question of any candidate 
being without the necessary qualifica- 
tions or having disqualified himself from 
election, 


Nothing is said here about declaring the 
person with the next highest number of 
votes to be elected, and the petitioner, 
therefore, contends that as there is no 
express provision to this effect the Chief 
Judge was wrong in intimating that he 
would declare respondent No. 2 duly 
elected if it was shownthat he had more 
votes than the petitioner. I consider that 
there is much inthe section to support the 
view taken by the learned Chief Judge. 
Sub-cection (1) expressly provides for the 
filing of an application ffor a declaration 
that a particular candidate shall be deemed 
to have been elected. If such an applica- 
tionis filed it is clearly the duty of the 
Chief Judge to decide that application. 
The concluding portion of sub-s. (1) would 
be without meaning if this were not so. ` 

Moreover, sub-s. (4) states that if there 
is no person whọ may be deemed to he 
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elected under sub-s. (2), (he Commissioner 
shall submit a report of the circumstances 
to the Local Government which may, in its 
discretion, either (a) appoint a fit person to 
fill the vacancy ; or (b) direct the Commis- 
‘sioner to appoint another day and hold a 
fresh election to fill such vacancy. The 
power of ordering a fresh election rests not 
with the Court but with the Local Govern- 
ment, and the power may only be exercised 
if there is no person who may be deemed 
to be elected under sub-s. 2. 

Respondent No. 2 had the ‘necessary 
qualifications for,election, and if he has in 
fact received more valid votes than the 
petitioner it seems to me that the Chief 
Judge has power to declare him elected. 
There would be no object in filing peti- 
tions of the nature of that filed by res- 
pondent No. 2 if this were not so. This 
‘is the view taken by the Chief Judge. The 
-correciness of the view may be open to 
argument. I will assume that it is, but 
‘jt cannot be said that the view is one 
‘which is clearly wrong and, therefore, for 
this reason alone, I consider that the peti- 
ae is not entitled to the order asked by 
im. 

_ Sub-cection (3), s. 15, says that the order 
ofthe Chief Judge shall be final. This 
-would not, of course, preclude the Oourt 
from issuing a mandamus to prevent him 
doing something which clearly he had no 
power todo butthis is not the case here. 
In Manindra Chandra Nandi v. Provas 
‘Chandra Mitter (1), the powers of the 
Court under s. 45, Specific Relief Act, were 
discussed, and Sanderson, O. J., in the 
course of his judgment quoted the following 
passage from the judgment of Lord 
Farwell, in Rex v. The Board of Edu- 
cation (2), which appears to me to be appli- 
cable to the question before me ; 

_ “Jf the tribunal has exercised the discretion 
<ntrusted to it bona fide not influenced by extra- 
neous or irrelevant consideration, and not arbi- 
trarily or illegally, the Courts cannot interfere; 
they are not Courts of Appeal from the tribunal 
but they have power to prevent the intentional 
usurpation or mistaken assumption of a jurisdiction 
‘peyond that given to the tribunal by law, and 
“also the refusal of- their true jurisdiction by the 
adoption of extraneous consideration, in arriving 
at their conclusion or deciding a point other than 
brought before them, in which cases the Oourts 
pave regarded them as declining jurisdiction”. 

The Chief Judge before coming to the 
decision complained of by the petitioner, 
‘heard all the arguments and arrived at his 
. (1) 510 24; 79 Ind. Cas. 1042; A I R1924 Oal. 
761;39 OL J 58. 

(2) 1910) 2K B 165; 79 L J KB 595; 102L T 
78; 74 J P 25%; 8 LG R 549: 26 TLR 422, 
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decision after full consideration of those 
arguments. He came to the conclusion 
that he had the jurisdiction to do what he 
proposed toand as I have already indi- 
cated, I consider there is ground for the 
decision. 

The point now taken by the petitioner 
was, moreover, not taken in his written 
statement and it seems to me that it is not 
opento himto take it now. Respondent 
No.2 in his petition clearly asked the 
Court to declare him to be elected in 
place of the petitioner. The petitioner 
filed a written statement, and took no 
exception in it to the jurisdiction of the 
Chief Judge to grant respondent No. 2 this 
relief. 

Tor the reason indicated I consider that 
the application does not lie and must 
he dismissed. The record of the Small 
Cause Court will be returned to that Court 
before 11 o'clock to-morrow morning with an 
intimation that the application for a man- 
damus has been refused. 

D, Application dismissed. 





ALLAHABAD HIGH COURT 
Criminal Reference No, 332 of 1935 
July 9, 1935 

HARRIES, J. : 
SHRI RAM— AePLICANT 
versus 
EMPEROR—Oppositz Pasty. 

Criminal Procedure Code (Act V of 1898), s. 133— 
Scope of —Nuisance—Latrine in private place—S, 133, 
if applies—Latrine becoming a nuisance—Nature of 
order to be passed- Nuisance only potential—S, 133, if 
applies. S 

The nuisance contemplated in s. 133, Criminal Pro- 
cedure Code, is a nuisance in any way, river or 
channel which is or may be lawiully ueed by the 
public or which is ina public place Where there- 
forea latrine has been constructed upon the ap- 
plicant's own lend, that is, in a private place, the 
provisions of s, 133 do not apply. Where a latrine 
has been completed and is a nuisance, the owner should 
be directed to remove the nuisauce and to prevent 
the user of the latrine amounting to a nuisance rather 
iban to demolish the building which is being so used. 
Gouri Shanker v. Sri Krishna (1), followed. 

Section 133, Criminal Procedure Code, can have 
no application to something which may become a 
nuisance that isa potential nuisance, but applies only 
where the nvisance is in existencein a way, river or 
channel which is or may be lawfully used by the 
public and which is in existence in a public place. 


Cr. Ref. by the Additional Sessions 
Judge, Agra, dated April 11 1935. 


Mr. B. S. Darbari, for the Applicant. 
The Assistant Government Advocate, for 
the Crown. 
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, dudgment.—This is a reference by the 
learned Additional SesSions Judge of the 
Agra District recommending that an order 
passed by a learned Magistrate under s. 133, 
Criminal Procedure Code, ordering the 
applicant to demolish the whole of a 
latrine within three days from the receipt 
of notice be cet aside on the ground that 
the order of tke Court below was made 
without jurisdiction and is illegal. The 
facts of the case shortly are thatat the 
time in question the applicant was build- 
ing a latrine upon his own land and it 
appears that the authorities were afraid 
that such a latrine when completed and in 
use would amountto a nuisance. Conse- 
quently upon information received, the 
learned Magistrate commenced proceedings 
against the applicant under s. 133, Criminal 
Procedure Oode, and in due course an 
order was passed requiring the applicant 
to remove the nuisance by demolishing 
the whole of the Jatrine and closing the 
door within ten days. 

In my judgment this order is clearly 
illegal and must be set aside. Section 133, 
Criminal Procedure Code, provides that 
whenever a District Magistrate, a Sub-Divi- 
sional Magistrate or a Magistrate of the 
Ist Class considers, on receiving a Police 
report or other information and on taking 
such evidence (if any) as he thinks fit 
that any ‘unlawfull obstruction or nuisance 
should be removed from any way, river 
or channel which is or may be lawfully 
used bythe public or from any public 
place, such Magistrate may make a con- 
ditional order requiring the person causing 
such nusiance within a time to be fixed 
in order to remove such obstruction 
or nuisance, etc. When this conditional 
order has been made, the person alleged 
to be guilty of creating the nuisance is 
entitled to be heard, but the order can be 
made absolute in cerlain circumstances 
under the provisions of 5.137, Criminal 
Procedure Code. In the present case the 
learned Magistrate following the provisions 
of the Code made this conditional order, 
passed against the applicant, absolute. 

It istobe observedin the first place 
that the nuisance contemplated ins. 133, 
Criminal Procedure Code, is a nuisance 
in any way, river or channel which is or may 
be. lawfully used by the public or which 
is in a public place. The latrine in 
question was being constiucted upon the 
applicant’s own land, that is, in a private 
place and that being so, the provisions of 
this section can have no application. This 
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has been expressly held in a case decided 
bya single Judge of this Court, namely 
the case in Gouri Shanker v. Sri Krishna 
(1). Further, the latrine was in course of 
construction, and being so, it might be 


‘regarded as a potential nuisance, but it 


could not at the date of these proceedings 
be an acutal nuisance. In my judgment, 
s. 133, Criminal Procedure Oode, can 
have no application to something which 
may becomea nuisance that isa potential 
nuisance, but applies only where the nui- 
sance is fn existence in a way, river or 
channel which is or may be lawfully used 
by the public and which is in existence in 
a public place. For this reason also the 
order of the learned Magistrate is clearly 
contrary to law. 

Even if this latrine had been completed 
and that its mode by the user constituted 
a nuisance, it would still be improper to 
order the demolition of the building. In 
such a case the proper order would beto 
direct the owner to take such steps as would 
result in the user of the latrine ceasing to be 
a nuisance tothe public. In short, where 
a latrine has been completed and is a 
nuisance the owner should be directed to 
remove the nuisance and to prevent the 
user of the latrine amounting to a nuisance 
rather than to demolish the building 
which is being so used. This isthe view 
taken by this Court in Gouri Shanker v. 
Sri Krishna (1), cited above, and with 
that view, I agree. In the result, there- 
fore, [ accept the reference of the learn- 
ed Additional Sessions Judge and direct 
that both the conditional and the final 
orders of the learned Magistrate in this case 
be set aside. f 
Order aczordingly. 


Cas. 242; A I R 1928 All. 


N. 
8; 107 Ind, 
(1) 26 A L J 8f; n OR 


128: 99 Cr.L J 233; L R8 A 172 Or; 
12. 





BOMBAY HIGH COURT 
Second Civil Appeal No. 887 of 1929 
March 27, 1935 
Murray anD N. J. WADIA, Jd. ; 
ADAMBHAI SALEMAHOMED— PLAINTIFF 
—APPELLANT 


versus 

HAJI ALLARAKHIA HAJI ISMAIL AND 

OTRERS— DEFENDANTS— RESPONDENTS 
Hindu Law—Applicability—Halat Memon of Ka- 
thiawar settled in Nadiad—Succession— Hindu Law, 

lies. h 
WA succession inheritance and wills, a 
Halai Memon from Kathiawar but settled in Nadiad 
is governed by Hindu Law. Mahomed Haji Abu v. 
Khatubai (2) and Abdul Sakur v. Abubakkar (4), 
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followed,. Advocate-General of Bombay v. 
(3), dissented from. 

S. CO. A. from the decision of the First 
Class Sub-Judge, Nadiad, in Appeal No. 81 
of 1927. 

Mr. K. N. Koyajee, for the Appellant. 

Messrs. G. N. Thakor and 
Majumdar, for the Respondents. 


Murphy, J.—This is asecond appeal 
against a decision of the First Class Sub- 
ordinate Judge at Nadiad with appellate 
powers dismissing the appeal against the 
decree of the Joint Second Class Subordi- 
nate Judge at Nadiad. The plaintiff sued 
- to obtain a declaration that the will exe- 
cuted. by one Valibhai Salemahomed on 
April 11, 1923, was void and illegal, and 
for possession of the plaintiff's share ac- 
cording to Muhammadan Law as an heir of 
Valibhai whose brother he was. Valibhai 
Salemahomed died on May 5, 1923, end 
his will provided forthe distribution of 
his estate among his relatives through the 
medium of trustees appointed under the 
document. The principal point we have to 
decide is whether the deceased Valibhai 
Salemahomed was governed by the Hindu 
or the Muhammadan Law, the answer de- 
pênding on whether he was a Halai or a 
Cutchi Memon, or, in the alternative, a 
Memon governed by the ordinary Muham- 
madan Law of inheritance. Both the Courts 
below have found that he was a Memon, 
but thereis a difference as to the class or 
category to which he belonged, the original 
Court holding on the evidence that he was 
a Cutchi Memon, while the Appellate Court 
held that he was a Halai Memon. 

It is common ground that Memons (i. e., 
Muamins or believers) were converts from 
Hinduism in Sind and that from Sind 
they migrated to Cutch and thence to 
other places some to Porbander, others 
as inthe case we are now dealing with to 
Morvi and yet another branch whose 
migration seems to have been from Vera- 
walto Bcmbay. In the Bombay City the 
Memons are divided into two sects: the Cutchi 
Memons who admittedly are governed by 
Hindu Law and the Halai Memons who, 
being very early immigrants to Bombay 
aud having been influenced by their co- 
religionists, other sects in the city, are 
gcverred by Muhammadan Law. In the case 
of the mofussil, it is somewhat different. 
The decision which was upheld by the 
Court below is that the Memons in the 
mofussil, i.e, from Kathiawar, Cutch and 
neighbouring Gujarat Districts, are either 
Halaior Cutchi Memons, and that in either 


Jimbabat 


one propounded by 
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case they are governed by Hindu Law in, | 


matters of succession and inheritance. 

The first point decided by the original 
Court was that Valibhai Salemahomed 
executed the will in question while in a 
sound and disposing state of mind. Mr. 
K.N. Koyajee for the appellant has urged 
that the signatures onthe willin question 
and on one dated about a year earlier 
are so different that the Courts below 
should have held that the will relied on 
had not been executed at all by Valibhai 
Salemahomed. But this is a point which 
was never taken in the Courts below, the 
allegation in the plaint being not that 
Valibhai has executed no will or that the 
the defendants was 
a forgery bub that it was void and illegal 
and had not beenexecuted by him while in 
a sound and disposing state of mind. As 
to this point the attesting witnesses have 
been examined and the original Court has 
accepted their evidence to the effect that 
at thetime Valibhai was quite competent 
to makea willand that he duly executed 
the one in question which he dictated to 
his scribe. This finding has also been 
accepted by the Appellate Court, and these 
being largely questions of fact, we have to 
take the findings as they are. We, therefore, . 


hold againet Mr. Koyajee on this point. 


The next pointis the main question, of 
the school of law which governs the par- 
ties to this suit, The original Court dealt 
with this point both from the point of 
view of the decided cases as well as from 
the oral evidence adduced before it. 

Turning to the oral evidence first, it was 
admitted inthe original Court that Vali- 
bhai and his family belonged to Morvi in 


‘the Western India States and that they 


cameto Nadiad about 40 years before 
his death; also that the Memons of that 
place and those of Ahmedabad, Petlad, 
Surat, Bardoli and Navsari had simi- 
larly come from Morvi. The witnesses 
for -both sides also agreed that the custom 
that prevailed in Morvi before the migra- 
tion had been brought by these immigrants 
to Gujarat. But according tothe plaintiff's 
witnesses the Halai Memons followed the 
Muhammadan Law, while according to the 
defence witnesses, they were governed by 
the customary Hindu Law in matters of 
succession and inheritance. Mr. Koyajee 
has complained that the burden of proof 
was wrongly thrown on the plaintiff, and that 
the issue isin the alternative, that is whether 
he was governed by Muhammadan Law or 
Hindu law in matters of succession and. 
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disposal of properties by will. Mr. Koya- 
jee's argument was that where a person is 
a Muhammadan, the presumption is that he 
is governed by the rules of that religion, 
and that it is on him who asserts the con- 
trary to show, as in this case, that the 
Hindu Law of inheritance applied. 

The learned trial Judge's view seems to 
have been that in the caseof Memons the 
general presumption in this Presidency is 
that they are governed by Hindu Law and 
that itis for him who asserts that they 
are not to prove the contrary. We think 
that as framed the issue did not put the 
burden of proof on any one side, and in 
fact both sides have led evidence and that 
the appellant has not been prejudiced in 
this matter. The learned Judge's view of 
the plaintiff's evidence was that most of 
his witnesses such as Ali Abdulla, Dawood 
Ali and another witness Haji Suleman 
Haji Ismail proved nothing at all while 
nearly, all admitted in their cross-exami- 
nation that the women in their families 
had not, as a rule, been allowed to inherit 
any property as would have been the case 
had they been governed by Muhammadan 
Law. As against this evidence which was 
not believed by the learned trial Judge, 
the witnesses for the defendants set up a 
plea that they were not Halai Memons, 
but Cutchi Memons and the learned Sub- 
ordinate Judge accepted this conclusion 


in his judgment’ although it was fairly’ 


obvious that as to this point they seemed 
to have been either ignorant or knowingly 
made false statements about-the name 
of theclassto which they belonged. Be 
that as it may, they also proved that 
speaking generally their womenkind had 
not been allowed to benefit by the more 
favourable provisions of the Muhammadan 
Law in the matter of inheritance by 
females. The conculsion onthe evidence 
come to bythe original Court has been 
accepted bythe learned appellate Judge 
though he has corrected the finding that 
the deceased was a Cutchi Memon into one 
that he was a Halai Memon. 

The decided casesrelied on by boththe 
Courts are practically the same, and we 
have been referred to very few others in 
this Court. The leading case on the point 
is Khatubai v. Mohammed Haji Abu 
(1). That case was decided by the Privy 
Council, and it seemsto us that it really 


(1) 50 IA 108; 72Ind. Oas. 202; AIR1922 PO 
414; 47 B 146; 44 M L J 35; 25 Bom.. L R 127; 17 
L W 208; 37C LJ 13); 32M L T 45,27 OWN 
774 (P O) ‘ 
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concludes allthe arguments in the present . 
one. Their Lordships say (p. 112*): 

“Ts may be here well to say a word as to 
what is meant by a Halai Memon. A Memon, 
as the words denotes, is a convert. The name 
Memon, however, has not been applied to all 
branches of Hindu converts, e. g., as in the case 
of the Khojas. There was a body which came 
from Sind and settled in Cutch, and these have 
been denmoinated as Cutchi Memons. Another 
body from the same place settled in the Halai 
Prant of Kathiawar, and these have been design- 
ated Halai Memons. Some of the Halai Memons 
pushed on to Bombay, where they have formed 
a community known as the Bombay Halai 
Memons, There was also an immigration to 
Bombay from Cutch, and the Cutchi Memons 
formed by themselves a separate community in’ 
Bombay from the Halai Memons. Now, it is 
admitted that so far as the Bombay Halai 
Memons are concerned, they have been content 
for many years to have their property distributed 
on succession according ta the tenets of the 
Muhammadan Law, so that if the deceased had 
been, in the proper sense of the word, a Bombay 
Halai Memon, the question of the succession 
would have been solved. But, as already stated 
both Courts, have found that he was not a 
Bombay Halai Memon, but a Porbandar Halai 
Memon. The question therefore is, “Does a 
Halai Memon domiciled in Porbandar follow the 
Hindu or Muhammadan I aw with regard to the suc- 
cession of females ?" 

Their Lordships appéar to us to have 
in fact held that where the person in 
question is a Halai Memon from Kathia- 
war, and in the present case he original- 
ly hailed from Morvi in Kathiawar, he is 
governed by the Hindu Law of succession, 
This was an appeal from the decision of 
the High Court of Bombay which was 
reported in Mohammed Haji Abu v. 
Khatubai (2), and the conclusion of the 
Appellate Court in that case, which 
reversed the decision of the original, 
Judge, is also to the same effect, i e., 
that the Halai Memons coming from the 
Halai Prant of Kathiawar are governed 
by Hindu Law in matters of inheritance 
and succession, Mr. Koyajee for the appel- 


lant has made a distinction be- 
tween matters of wills. and matters 
of succession and inheritance. We find 


it very difficult to follow this distinction, for a 
person may inherit under a will or on an 
intestacy. But the argument was that 
where succession, even from a Cutchi or 
Halai Memon, is by will, the will 
must conform to the rules as to gifts 
laid down by the Muhammadan Law, and 
that if it offends against them, it is void 
to that extent. Mr. Koyajee relied 
on the decision in Advocate-General of 

(2) 43 B 647; 51 Ind. Cas. 513: A I R1918 Bom, 
39; 21 Bom. L R 85. 

*Page of 50 I. A—{Hd.| 
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Bombay v. Jimbabai (3), which is that of 
. a Single Judge, the late Sir Frank Bea- 
man. Beaman, J., said, in the course of 
a very long judgment, that the rules of 
Muhammadan Law would apply to a will 
‘made bya Cutchi Memon; but he found 
on the facts in that case, that the 
will he was discussing did comply 
with the requirements of the Mubammadan 
Law on the point so that his remark was 
-obiter. 

On theother hand, in a later decision, 
the late Mirza, J., in Abdulsakur v. 
Abubakkar (4) held, respectfully differing 
trom the previous decision of Beaman, J. 
that since the Hindu Law of succession ap- 
‘plied to such cases, it was the Hindu Law 
as to wills which would also apply. This 
also is the decision of a Single Judge. 
‘We think, onthe whole, that the proper 
view is that taken by Mirza, J., for it 
seems illogical to hold that a person who 
is a Cutchi Memon may make will and 
dispose of his property quite independently 
of the Muhammadan Law, and in 
the same breath that when making that 
-wil], he is nevertheless bound by the 
provisions of the Muhammadan Law on the 
‘point. We therefore hold that Valibhai 
Selemahomed was free to make a will 
‘independently of the restrictions of the 
Muhammadan Law, asto the extent of the 
‘estate which he could dispose of and the 
person to whom it could go. : 

Our’ conclusion is that the lower 
Court's decisions are correct that Vali- 
‘bhai Salemahcmed was a Halai Memon 
that in matters of inheritance and suc- 
cession and inthe making of a will he 
was governed by the Hindu Law; that 
the will has Leen- proved to have been 
duly executed by him; that it is legal 
and effective and that the allegations 
made against its validity are groundless. 
We therefore confirm the lower Appel- 
late Court's decree and dismiss this ap- 
peal with coste. 

N. J. Wadia, J.—I agree. 

D. Appeal dismissed, 


(3) 41 B 181; 31 Ind. Cas, 106; A I R 1915 Bom, 
151; 17 Bom. L R 799, - 

(4) 5Ł B 358: 127 Ind. Oas. 401; AIR 1930 Bom. 
191; 32 Bow. L R 215; Ind. Rul, (130) Bom. 
577, 4 
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ALLAHABAD HIGH COURT 

Letters Patent Appeal No. 140 of 1934 

September 13, 1935 
SULAIMAN, CO. J. AND BENNET, J. 
Musammat RUQAIYA KHATUN 
AND OTHERS— DEFEN DANT3—ÅPPELLANTS 
Versus 
Musammat MAQBUL FATMA AND OTAERS 
— PLAINTIFFs-—-RESPONDENTS 

Civil Procedure Code (Act V of 1908), O. ALI, 
T. 27 (1) (b) added by Allahabad High Court— 
Scope of—Additional evidence in appeal—When 
can be admitted under new sub-rule, 

Under sub-rule (1) (b) added to O. XLI, r. 27, Civil 
Procedure Code, by the Allahabad High Court, the 
question of admission of newlevidence does not depend 
on the requirements of the Appellate Court and a 
party basa right if he satisfies the Court that he 
exercised due diligence and that the new evidence was 
not within his knowledge or could not be pro- 
duced by him at the time when the decree or 
order under appeal was passed or made, 


L. P. A. against the judgment of Young, 
J. dated March 15, 1934. 

Mr. S. B. Johari, for the Appellants. 

Mr. G. S. Pathak, for the Respondents. l 


Judgment.—This is a Letters Patent 
Appeal under the following circumstances. 
There was a suit brought by the plaintiffs 
in the Court of the City Munsif of Bareilly 
for possession of a certain house, and the 
learned Munsif decreed that suit. An ap- 
peal was filed in the Court of the District 
Judge and the learned District Judge pas- 
sed an order of remand stating that the 
judgment was not very:clear, that there 
was a difficulty about boundaries, that the 
point for decision is whether in the litiga- 
tion of 1904 Mansur Husain referred only to 
the unshaded portion as belonging to 
Maqbul Fatima, etc., and then proceeded to 
State: 

-“The lower Court is to decide whether the de- 
fendants (a woman with minor children) are al- 
lowed to file papers discovered in the almirah 
of Mansur Hussain who died in 1920, File to bere- 
turned within six weeks. If the defendants are 
allowedto produce further evidence, the same per- 
mission to be given to the plaintiffs. (Sd.) P. O. Plow- 
den, April 1, 1931", 

The learned Subordinate Judge to whom 
the remand had come asked the learned 
District Judge what question he wanted to 
be decided, and he wasinformed that he 
should decide the question in regard to the 
merits of the case, and accordingly he pro- 
ceeded tocome to a finding on May 2, 1931. 
The appeal was then argued before the 
learned District Judge and he upheld that 
finding of fact and dismissed the suit 
of the plaintiffs. A second appeal was 
then brought in this Court and a learned 
Single Judge held that according to the 
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decision of their Lordships of the Privy 
Council in Parsotam Thakur v. Lal Mohar 
(1) the -admission of new evidence by 
the lower Appellate Court was illegal 
on a proper construction of O. XLI, r, 27. 


Their Lordships in that decision had 
laid down that this rule was not in- 
tended to allowa litigant who had been 


unsuccessful inthe lower Oourtto patch 
up the weak parts of his case and fill-up 
‘omission in a Court below. Under r. 27 
(1) (b) it is only where the Appellate Court 
findsit needful that additional . evidence 
can be admitted. In other words, in the 
rule as it then stood, the words “for any 
other substantial cause” in sub-r. (b) must 
‘be governed by the words “the Appellate 
Court requires’. The learned Single 
Judge, therefore, remanded the case in the 
following terms:— . 
“The caseis sent back to the lower Appellate 
Court for re-hearing of the appeal after excluding 
the new evidence produced by the party.” 
. Now with that order we are In agree- 
-ment and theruling of their Lordships of 
the Privy Council undoubtedly governed 
the case at the time at which the learned 
Single Judge made his order of remand. 
The law has, however, since been altered 
‘by an alteration made by this Court in 
`r. 27 by the introduction cf a newsub-r. 1 
(b) as follows: — 
b) the evidence sought to be adduced by a party 
to the appeal which after exercise of due dili- 
gence, was not within his knowledge or could 
‘not be produced by him atthe time when the 


decree or order under appeal was passed or 
made” 


.may be allowed to be produced. 

This sub-rule now lays down that the 
question of admission of new evidence 
does not depend on the requirements of 
the Appellate Court and that a party 
has a right if he satisfiesthe Court that 
he exercised due diligence and the new 
evidence was not within his knowledge 
or could not be produced by him at the 
time when the decree or order under 
appeal was passed or made. We, there- 
fcre, direct the attention of the learned 
District Judge to thechange in the law 
which has been made by this rule and 
it will be open to the defendants to make 
an application to the District Judge under 
the amended r, 27 of O. XLI, .as it now 
stands when this case is remanded tohim 
for re-hearing. We dismiss this Letters 


(1) (1931) A L J513; 132 Ind. Oas. 721; AIR 1931 
P O 142; 33 Bom. LR 1015; 350 W N 786; Ind. 
Rul (1931) P 6 209; 34L W76; 50 L J 1; 12 
P T 683; (1931) M W N 929; 10 Pat, 654; 6l 
“M LJ 489; 58 I A 254 (P 0.) 
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Patent Appeal with these remarks. Costs 
of this Letters Patent Appeal will abide 
the result. 

X. Appeal dismissed, 


_ LAHORE HIGH COURT 
First Civil Appeal No. 27 of 1934 
March 5, 1935 
Darr SINGH AND BHIDE, JJ. 
PIARE LAL— PLAINTIFF —APPELLANT 
VETSUS 
LAJJA RAM AND ANOTHER—DEFSNDANTS— 

. RESPONDENTS 

Limitation Act (IX of 1908), Sch. I, Art. 61—De 
facto guardian and minor—Nature of relation between 
—Defacto guardian spending money on behalf of 
minor—Suit for money — Limitation — Article ap- 
plicable—Limitation, when begins to run, 

The very term de facto guardian as opposed to 
de jure guardian implies that there is not a jural 
relationship between them though there may be 
analogous rights and liabilities conferred by a parti- 
cular law upon a de facto guardian, Whatever im- 
plied contract there may be between an agent and his 
principal, for the agent to be indemnified by the 
principal for loss incurred no such contract can be 
implied in the relationship of a de facto guardian and 
the ward. Where, therefore, a de facto guardian 
spends money for the ward and sues for the same, 
he is onlyin the position ofaperson advancing 
monieson behalf of another and therefore, Art. 61, 
Limitation Act, applies to the case. There is no 
valid reason for holding that limitation must com- 
mence from the date of the ward's attaining majority. 
The de facto guardian is at libérty to terminate the 
connection at any moment if he finds that he is in- 
curring expenses on behalf of the minor without 
being recouped from the estate of the minor. He can 
also according to Hindu Law alienate the minor's 
property and recoup himself for the expenses in- 
curred. f 

F. O. A. from the decree of the Senior 
Sub-Judge, Karnal, dated October 7, 1933. 

Messrs. Kishan Dayal and Bhagwat 
Dayal, for the Appellant. 

Messrs. Shamair Chand and Daya Ram 
Jain, for the Respondents. 

Dalip Singh, J.—The facts | of this 
case are as follows: The plaintif is the 
maternal grandfather of defendant No. 1. 
Defendant No. 2 is the father of defend- 
ant No. |. Defendant No. 2, itis alleged, 
was of bad character and was alienating 
the family property. In 191 6, while defend- 
ant No. 1 was a minor, the plaintiff acting 
as his next friend brought certain suits 
contesting the action of defendant No, 2. 
Finally, on January 25, 1918, defend- 
ant No. 2 was induced to execute a deed 
of release of all his property in favour of 
defendant No. 1 and by, that same deed 
he declared that. plaintiff should be the 
guardian of defendant No. 2. The plaint- 
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iff continued to act as guardian of defend- 
ant No.1 and in this connection incurred 
certain expenses on his behalf. Defend- 
ant No. i became a major on December 27, 
1928. It is alleged that plaintiff continu- 
ed to act on his behalf until February 
1930, when the entire accounts were given 
over and understood by the parties and 
the property was returned to defend- 
ant No. 1 to manage on his behalf. On 
January 2, 1932, the plaintif brought the 
present suit for Rs. 5,3876-5-9 as principal 
sum for expenses incurred by him on 
behalf of defendant No.1 and the re- 
maining sum was interest at 12 annas per 
cent. per mensem which, according to the 
plaintiff, defendant No. 1 had agreed to pay 
him at the time when the accounts were 
understood. The trial Court framed 
various issues which do not now concern 
us and dismissed the suit in toto as 
being barred by limitation holding that 
Art. 61, Limitation Act, applied and the 
plaintiff was bound to sue within three 
years of the advance made by him on 
behalf of defendant No.1. | l 

The point arising in this appeal is, 
whether Art. 61, Limitation Act, applies 
tothe case or whether the suit is govern- 
ed by Art. 120, Limitation Act, and the 
terminus a quo is the date of the attain- 
mentof majority by defendant No. 1, 
namely December 27, 1928, or February 
1930, when the accounts were understood 
and the property returned to defend- 
ant No. 1. In either case the suit would 
be within limitation. The question there- 
fore is simply whether the suit would 
be governed by Art. 61 or not, 

In this case the learned Counsel for 
the appellant contends that plaintiff was 
a de facio guardian of defendant No. 1. 
Tt has not been contended that he was 
guardian de jure on the strength of the 
ceed of release dated January 25, 
1918, Jt is contended, however, that in- 
asmuch as defendant No. 1 would have a 
right to take accounts from the plaintiff 
as de facto guardian and as the de facto 
guardian, the plaintiff could not have 
sued the minor during the term of his 
minority for items advanced on his behalf, 
therefore Art. 61 cannot possibly apply 
and, therefore, Art. 120 must apply. It is 
contended that from the very fact that 
the minor would have a right for ren- 
dition of accounts against plaintiff, it 
follows that plaintiff has aright to bring 
a suit not for specific items advanced but 
for a sum found due on account taken. 
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In this connection Peary Mohan v. 
Norendra Nath (1) has been cited. In that 


case it was held thatthe executors of a 
deceased shebait had six years from the 
date of the death of the shebait to bring 
a suit for recovery of money expended 
by the shebait on behalf of the debutter 
property. It appears, in that case, that 
their Lordehips of the Privy Council 
treated the shebait as a - trustee and held 
that he had a right to indemnity corres- 
ponding to his obligation as a trustee. It 
was also beld in that case that the succeed- 
ing skebait was not personally liable and 


only the debutter property was liable. 
The case does not appear to meto be 
on all fours with the present case. In the 


first place the suitis here for a personal 
decree against the minor. There is no claim 
against the estate of the minor as such but, 
in any event, it seems to me that what- 
ever might be the position of the shebait, 
whether a trustee or analogous to a 
trustee as has been held by their Lord- 
ships of the Privy Council in subsequent 
cases, there is nonetheless a jural relation 
existing between the  shebait and the. 
debutter property. On the question whe- 
ther the guardian can sue the ward for 
expenses incurred during his minority a 
Citation is made from Wood on Limitation, 
Vol. 2, p. 796, s. 163, also from Simpson on 
Law ‘of Infants, Edn. 4, atp. 267 
and Rustomjecat p. 111. So far as Simpson 
and Rustomjee are concerned, they appear 
to be dealing with suits brought by the 
minor against the guardian. The pas- 
sage in Wood on Limitation certainly sup- 
portathe contention of the learned Counsel 
for the appellant but the authority cited 
is an American case whichis not available. 
No authority from English Law was cited 
and the learned Counsel declared that no 
authority directly in point was available. 
Here again in the first place it is not 
clear that a guardian cannot sue a minor 
during his minority for expenses incurred 
on his behalf but even assuming that this 
is correct in the case of a dejure guardian 
whether appointed by the Court or whether 
he is a natural guardian under the per- 
sonal law ofthe minor, this proposition 
cannot apply to adefacto guardian 
between whom and the minor no jural 
relationship at all exists. 

The learned Counsel for the appellant 
contended that as the de facto guardian 

(1) 37 © 229; 5 Ind. Cas, 404; 371 A 27; MOWN 


261; 7ALJ 125; TM L T 63; 11 O LJ 220; 12 
Bom, L R 257; 20 M L T 171 (P O), 
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was known to Hindu Law, alienations by 
him, if made for the benefit of the minor, 
were recognized by the law and, therefore, 
there was a jural relation between the 
guardian and the minor. It seems to me, 


however, that the very term de facto 
guardian as opposed to de jure guar- 
dian implies that thereis not a jural 


relationship between 
may be analogous 


them, though there 
rights and liabilities 
conferred by a particular law upon a 
de facto guardian. Upon the contention 
that a right to sue for accounts necessarily 
implies a Corresponding right in the other 
party to sue upon an account taken, it may 
be pointed out that this proposition 
is not atsolutely correct. Inthe case 
ofan agent and principal the princi- 
pal has a right for rendition of ac- 
counts against the agent but a suit 
brought by the agent for expenses in- 
curred on behalf of the principal is gov- 
erned by Art. 89, Limitation Act, and 
that the terminus a quo is not the termina- 
tion of the agency but the date on which 
the damnification occurred. Now whatever 
implied contract there may he between an 
agent and his principal, for the agent to 
be indemnified by the principal for loss 
incurred, no such contract can be implied 
in the relationship of a de facto guardian 
and the ward. It would follow, therefore, 
in my opinion, that the de facto guardian 
is only in the position of a person advanc- 
ing monies on behalf of another and, there- 
fore, Art. 61, Limitation Act, applies to 
the case, The matter is not altogether free 
from difficulty but on the whole I can see no 
valid reason for holding that limitation 
must commence from the date of the ward’s 
attaining majority. It must te borne in 
mind that the de facto guardian is at 
liberty to terminate the connection at any 
moment if he finds that he is incurring 
expenses on behalf of the minor without 
being recouped frem the estate of the 
minor. He can also according to Hindu 
Law alienate the mincr’s property and re- 
coup himself for the expenses incurred. 

I would, therefore, hold that Art. 61 
applies and the suit is barred by limita- 
tion, and I would, therefore, dismiss the 
appeal with cosis. 
Bhide, J.--I agree. 


N. Appeal dismissed. 
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LAHORE HIGH COURT 
Second Civil Appeal No. 1448 of 1934 
Tebruary 7, 1935 

MONGOR, J. 

JAI RAM—APFPELLANT 

Versus 
BHAGAT RAM AND ANoTHER— 

RESPONDENTA 

Hindu Law—Alienation by widow for marriage of 
daughter's daughter—Whether one for valid necessity 
— Civil Procedure Code (Act V of 1908), s. 100 —Find- 
ing as to whether rate of interest is excessive—Whe- 
ther involves question of fact. 

An alienation by a Hindu widow for meeting the 
expenses of the marriage of her daughter's daughter is 
one for a valid necessity and should be upheld. The 
position of a daughter and of the widow inmarrying 
a granddaughter of the deceased full owner is the 
same in principal; it is not by virtue of her own 
relationship to the girl whois being married that she 
has any power, but because she is fulfilling a legal or 
moral obligation which would have affected the 
deceased owner, Rustam v. Koti (1) and Mallayya v, 
Bapi Reddi (2), relied on. 

A finding as to whether the rate of interest is 
excessive involves a question of fact with which the 
Appellate Court has no power to interfere. 


S. ©. A. from a decree of the District 
Judge, Ferozepore, dated April 27, 1934. 

Messrs. Qabul Chand and Shamair Chand, 
for the Appellant. 

Mr. Prakash Chandra, for the Respon- 
dents, l 


Judgment.—In 1924, Musammat Mah- 
tabo, the widow of Ram Bhaj, borrowed 
the sum of Rs. 200 from Bhagat Singh to 
meet the expenses of the marriage of her 
daughter's daughter: at that time this 
girl's parents were both dead and it has 
been found by the learned District Judge 
that this burden had to be assumed by 
Musammat Mahtabo, because there was no 
one else toundertake it. The debt carried 
interest at the rate of Rs. 2-8-0 per cent. 
per mensem or 30 percent. per annum, a 
very high rate and it was allowed to ac- 
cumulate until a sum of Rs, 900 was due: 
the creditor then brought a suit against 
Musammat Mahtabo which was compromised 
by a decree for Rs. 800 and Rs. 125 for 
costs. 

On April 21, 1932, Musammat Mahtabo 
executed a mortgage of her deceased 
husband’s land, of which she had all along 
been in possession as his widow, for Rs, 980 
Leing Rs. 925 due on the loan and for costs, 
Ks. 35 for registration expenses and Rs. 2U 
paid in cash, The reversioners of Ram 
Bhaj instituted the present suit to obtain 
a declaration that the mortgage was void 
as against them and would not affect their 
zeversionary rights'and the trial Judge, 
holding that consideration tothe extent of 


2€6 l 
Rs. 800 had been shown (he 1educed the 
amount by reason of the excessive and 
unnecessarily high rate of interest) but that 
necessity for tke original loan had not been 
shown, gave a decree in their favour. Ou 
appeal the District Judge set aside the 
decree and dismissed the suit holding that 
both the full consideration and necessity 
have been established. Iam bound by his 
finding that the money was advanced for 
the purpose alleged; he has expressed the 
view that the rate of interest was not ex- 
cessive in the circumstances of the case and 
though on this point, I do not agree with 
him, his decision on this point seems to 
me to involve a question of fact only and 
I have no power tointerfere with it. The 
findings of fact leave open one question of 
Jaw only: 

“whether the provision for the marriage of a 
daughter's daughter.can in law be considered a 
necessity for the widow ?” 

According to Hindu Law at the date. of 
the loan the plaintiff, a brother's son, had 
the right of inheritance in priority to the 
daughter’s daughter. Since then, in 1929, 
the order has been changed and the 
daughter’s daughter now has priority. The 
Counsel for the plaintiff argues that this 
change in the law does not affect the case, 
because the Act of 1929 not being retros- 
pective, the law to be applied to the de- 
‘yolution of Ram Bhaj's estate is that in 
force when he died and not that in force 
when the succession opens on the death of 
‘Musammat Mahtabo, and in support of this 
argument he cited Krishnan Chettiar v. 
Manickammal (1). I do not think that the 
‘question before me is affected by the 
‘consideration whether the new law or the 
old applies: the duty of marrying a rela- 
‘tion does not depend on the question whe- 
“ther that relation is next in succession. 
'I pronounce no opinion on the views ex- 
pressed in Krishnan Chettiar V. Manickam- 
‘mal (1), beyond saying that they do not 
‘seem to have been accepted in this Court 
and require careful consideration before they 
are accepted as correct. 

_ The District Judge has cited Trevelyan’s 
Hindu Law, 3rd Edition, p. 522, where 
‘a ‘general statement appears to the 
-effect that a restricted female owner may 
alienate for the purpose of providing 
for the maintenance of dependent mem- 
bers of her family, whom her husband 
_or the other Jast full owner (as the case 


“may be) was legally or morally bound to 
(1,57 M 718; 147 Ind. Cas. 1139; A IR 1934 Mad, 

KD MW N 1404; 66M LJ70; 39 L W 7136 R 
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support and for their marriages. It has 
been held both by the Allahabad and 
Madras High Courts that a daughter who 
isin possession of her father’s estate has 
the right to alienate for the marriage of 
her daughter and son, respectively : Rustam 
v Koti (2) and Malayya v. Bapi Reddi (3). 
The Allahabad case is instructive, because 
in it the girl's father was alive, but was not 
possessed of sufficient means to marry his 
daughter and an alienation by his wife 
of her father's estate was upheld. To the 
contrary there is a decision of the Patna 
High Court in which it was laid down : 

“that as after marriage the daughter enters into 
the family of her husband, her daughter has no claim 
to have her marriage performed out of her mater- 
nal grandfather's estate: the fact that she was 
always living with the maternal grandfather and 
was an orphan at the date of her marriage casts 
a moral duty on the grandmother to have her 
properly married, but will not be a legal neces- 
sity of such a nature as to bind the estate”. 
“The learned District Judge has dis- 
tinguished this case on the ground that 
the paternal grandfather of the girl 
was alive and possessed of property and 
that it was he who had given the girl in 
marriage, This ground of distinction seems 
to mesound. The position of a daughter 
and of the widow in marrying a grand- 
daughter of the deceased full owner ap- 
pears tome the same in principle: it is 
not by virtue of her own relationship to 
the girl who is being married that she 
has any power, but because she is ful- 
filling a legal or moral obligation which 
would have affected the deceased owner. 
If there is a conflict between the cases 
to which I have referred, the Allahabad 
and Madras cases ought, in my opinion, 
to be followed rather than the Patna 
case: the former follow. a well-defined 
principle: if effect is given to the latter, 
obvious hardships will follow. I agree 
wilh the learned Judge’s view of the 
law. I must express my. regret that 
he has not reduced the rate of interest 
and that his findings prevent me from 
doing só. 

I dismiss the appeal with costs. 

N. Appeal dismissed. 
(2) 18 A 474; A W N 1896, 155. 
(3) 135 Ind, Cas, 715; A I R 1932 Mad. 28; (1931) 
M WN 808; 62M L J 39; 85 LW 131; Ind, Rul 
(1932) Mad. 203. - 
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BOMBAY HIGH COURT 
Second Civil Appeal No. 199 of 1931 
December 3, 1934 
RaANGNEK AB, J. 

JINNAPPA MAHADEVAPPA KUDACHI 
AND OTHERS—PLAINTIFF3—APPELLANTS 
VETSUS 
CHIMMAVA KRISHNAPPA KOCHARI 
— DEFENDANT— RESPONDENT 

Hindu Law— Gift— Father, if can gift away small 
portion of joint family immovable property to daugh- 
ter—Mitakshara School. - 

Under Hindu Law, a father cannot make a gift 
of even a small portion of joint family immovable 
property to his daughter, who had looked after him 
in his old age'and for whom he had great love and 
affection, for her maintenance. Sundararamayya v. 
Sitamma (1), not followed. 

[Case-law referred to.] 


S. O. A. from the decision of the Assistant 
Judge, Belgaum, in Appeal No. 28 of 
1929. 

Mr. D. R, Manerikar,: for 
lants, 

Mr. P. V, Kane, for the Respondent, 

Judgment—I regret the judgment, 
which I am about to deliver in this case: 
and I wish I could decide the case in favour 
of the respondents. The question raised is 
not directly covered by any decision of 
this Court; but, itis one which can be 
answered only in one way on principles of 
Hindu Law. The question is whether a 
portion of a joint family immovable prop- 
erty can be gifted by a Hindu father to 
his daughter, for her maintenance, who 
“ had looked after him in hisold age and for 

whom he had great love and affection. 
' The question is answered in the affirmative 
_ by both the Courts, but on different grounds. 
The trial Court considers that a Hindu 
father has the power to make a gift of 
areasonable portion of immovable prop- 
„erty to his daughter, and relies, in support 
of its judgment, on Sundaramayya v. 
Sitamma (1). The learned Appellate Judge 
‘proceeds cn the ground that the gift was 
not ofimmovable property but was of the 
income of lands which were given to her, 
. and that, as gifts of immovable property 
in such cases are allowed, this gift was 
valid and could be maintained. 
The facts are nob in dispute. One Tam- 
manna, avery old man, was a member of 
` a joint and undivided Hindu family, along 
with one deaf and dumb son and the plaint- 
- iffs, his grandsons by a predeceased son. Ap- 
parently, Tammanna was a well-to-do man, 
_ possessed of a considerable number of lands 
apd had something like thirty-eight lands. 


(1) 35 M 628; 10 Ind, Cas. 56; 9ML T 469; (1911) 
IM WN422;91ML J6 | 
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Of these, he made the present gift by a 
writing registered. The writing shows that 
he gave the property to his daughter for 
her life, as she had narsed him in his ill- 
ness and he had great affection for her. 
There isno doubt that the daughter has 
been in possession of the property since 
then. The short question, therefore, is 
whether sucha gift is valid under the 
Hindu Law. In my opinion, the principles 
are too.clear for any doubt to arise. A 
Hindu feather has, under certain circum- 
stances, justas the manager of a joint 
Hindu family has, power to alienate prop- 
erty which is both movableand immovable 
but the gift of immovable property is not 
one which comes within the exception. 
The ordinary principle is that each co-par- 
cener takes an interest by birth in the joint 
family property. Under the Mitakshara 
Law no individual co-parcener, whilst the 
family remains undivided, can even predi- 
cate of the co-parcenary property that he that 
particular mem ber has a definite share, much 
less either alienate it or gift it away or any 
part thereof, except under certain cir- 
cumstances and subject to certain limita- 
tions. According to the texts, originally 
this prohibition applied even to the father 
as againsthis sons, but the restrictions on 
the father's power to alienate have been 
gradually removed, and it is clear that a 
Hindu father has a special power of dis- 
posal of ancestral property for certain pur- 
poses. Thus, the father may within reason- 
able limits gift away ancestral moveables 
without the consent of his sons for the pur- 
poss of performing 

“indispensable acts of duty and for purposes pres- 
cribed by the texts as gifts through affection, 


support of the family, relief from distress and sò 
forth." 


But even as to this, a gift of the whole 
of the ancestral movable property to one 
son to the exclusion of another is not upheld 
by the Courts. Then, the Hindu father 
ora manager of a joint family may gift 
away, again within reasonable limits, 
ancestral immovable property for “pious 
purposes.” But even here the gift must be 
made inter vivos and not by will. The 
third exception is that a Hindu father 
may sell or mortgage the joint family 
property to discharge an antecedent 
debt contracted by him for his own per- 
sonal benefit and such an alienation 
would bind the sons, provided that the debt 
was not incurred ‘for an immoral or 
unlawful purpose. I am not now refer- 
ring tothe power ofa Hindu father, who 
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isthe manager of the joint family, to 
alienate the joint family property for a 
legal necessity or for any other similar 
justifying purpose. It is clear upon those 
well established principles that the gift in 
the present case canot be upheld. 

As stated above, the trial Court relied 
on Sundararamayya v. Sitamma (1). 
It was held in that case that a Hindu 
father can make a gift of a small por- 
tion of ancestral immovable property to 
his daughter at or after her marriage. 
Some years before this decision, it was 
held by the same Court that a father has 
no power to make a gift of ancestral 
immovable property to his wife to the pre- 
judice of his minor sons: Hayyakal v, Sub- 
banna (2). In Sundararamayya v. Sitamna 
(1) the learned Judges relied upon Chura- 
man Sahu v.Gopi Sahu (3) and on Ramasamt 
Ayyar v. Vengidasami Ayyar (4). In 
Churaman Sahu v. Gopi Sahu (3), it was 
held that a widow may make a valid gift 
of a reasonable portion of even the 
immovable property of her husband to 
her daughter on the occasion of the per- 
formance of certain ceremonies which are 
usual when the wife on the attainment of 
puberty leaves her parental home for that 
of her husband. This case was fully consi- 
dered bya Full Bench of this Court in 
Vyasacharya v.Venkubai (5). In that case 
the facts were that a widow made a grant 
of fifty-six acres to her daughter before 
adopting a son to her deceased husband. 
The settlement was assented to by the 
natural father of the adopted son, who, 
on attaining majority, repudiated the gift. 
16 was held by the Full Bench that the 
gift could not be enforced by the dau- 
ghter against the adopted son. T'he learned 
Chief Justice, Sir Basil Scott, observed 


as follows (p. 263*) : 

“The learned pleader for the 
ever sought to justify the 
reference to certain texts which were acted upon 
in Churaman Sahu v. Gopi Sahu (3), in which it 
was held that it is competent toa Hindu widow 
governed by the Mitakshara Law to makea valid 
gift of a reasonable portion of the immovable pro- 
perty of her husband to her daughter on the 
occasion of the daughter's gavna ceremony (at 
which the marriage of the daughter would be 
completed and’ consummated) and that such a gift 
is binding on the reversionary heirs of her husband. 
The texts in question are Manu, Book 1X, Verse118, 


(2) 16 M 84, 
5 (3) 37 O 1; 1 Ind, Cas. 945; 13 O W N 994;10 OL J 

19. : 

(4) 22 M 113. 

(5) 37 B 251; 17 Ind, 
1109. 
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plaintiff has how- 
gift to his client by 


Cas, 7.1; 14 Bom.L R 
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‘out to tha maiden sisters the brothers shall several 
ly give portions out of their shares, each out of 
his share one-fourth part. Those who refuse to 
give it will become outcastes,’ and Yajnyavalkya, 
Verse 124, ‘Uninitiated sisters should have their 
ceremonies performed by those brothers who have 
already been initiated, giving them a quarter of 
one’s own share.” It is to be observed that the 
verse of Manu is one of a group of verses (111, 
et seq) relating to partition. I am unable to hold 
that the decision of the Calcutta High Oourt bas 
any application to the present case where by 
reason ‘of the adoption a brother would be in 
existence who could perform such duties as are 
imposed uponhim by the texts in question. Nor 
can they apply to acase where the settlement of 
property is made upon the sister neither on the 
occasion of a partition nor on the occasion of her 
marriage.” 

In Ramasami Ayyar v. Vengidasamt- 
Ayyar (4), it was held that’ a gift of land 
to the son-in-law and on the occasion of 
his marriage is an act warranted by the 
authorities and customary in this Pre- 
sidency. After referring to Kudutamma 
v. Narsumbacharyulu (6) the learned 
Judges in Sundararamayya v. Sitamma 
(1), observed at p. 630* as follows :— 

“so far as this Presidency is concerned, it is 
enough to say that a gift of Jand has been common 
for more than a century.” , 

Tt is clear, therefore, that the validity 
of such giftsis in the Madras Presidency 
grounded upon a long-standing custom. 
Apart from the ground of custom, I am 
unable to agree, with respect, with the 
view taken by the Madras High Court. 
Mr. Kane alsoreferred to Haridass Nara- 
yandas v. Dev Kuvarbai (7). In that case 
the learned Chief Justice, Sir Norman 


Macleod, observed as follows (p. 4497) : 

“The trial Judge relied upon the passage in the 
judgment of the Privy Council in Ramalinga Annavi 
v. Narayana Annavi (8) in which their Lordships 
say (pp. 49! and 4954): ‘The father has undoubtedly 
the power under the Hindu Law of making, within 
reasonable limits, gifts of movable property toa 
daughter.’ In one case, the Board upheld the gift 
of a small share of immovable property onthe 
ground that it was not shown to be unreasonable. 
In the present case, the gifts relate to sums 
of money. The only question is whether they were 
reasonable. Unfortunately, no reference is given to 
the case referred to by their Lordships.” 

It may bestated that the learned Ad- 
vocate on kehalf of the respondent, him- 
self a learned Hindu lawyer, said that 


he attempted to discover this case referred 


(6)17 ML J 528, 

(7) 50 B 443; 97 Ind. Cas, 820; AI R1926 Bom, 
408; 28 Bom. L R 637, 

(8) 45 M 489; 68 Ind. Cas. 451; A IR1922 P O 
201; 491 A 16k; 30M LT 255; (1922) MW N 399; 
26 O W N 929; 43M LJ 428; 16 L W 639; 24 Bomi, 
L R1209;£0 ALJ 839; 87 OL J 15(P 0). 
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to by the Privy Council, but without success; 
and nobody, for aught I know, knows what 
case it isin which the Privy Council upheld 
the gift of immovable property made by the 
father to his daughter. I am unable to 
accept the opinion: of the learned appellate 
Judge that this was a gift of the income 
ofthe lands. That view has no sub- 
stance init: and Mr. Kane has not sup- 
ported it. Mr. Kare has tried to support 
the judgments on the ground that the 
property was given to the daughter in 
order to help her to look afterthe deaf 
and dumb son and to maintain herself. 
Even so, itis difficult to uphold the gift. 
But, the record shows that the father gave 
expressly one land to theson for his 
maintenance: and, even if he had not got 
it, his maintenance would have been a 
charge on the whole property in the 
hands of the plaintiffs. Finally, this 
question was never raised, or considered, 
by the Courts below, and it is too late 
for the respondent to raiseitnow. . 

Undoubtedly, the gift -is of a small 
portion of the whole of the property; but, 
- if one were to ignore the elementary prin- 
ciples of Hindu Law out of one’s sympa- 
thy with gifts of this nature, it would be 
diffizult to say where the line could be 
drawn, and it might give rise to difficul- 
ties which no attempt could overcome. I 
think the judgments of the lower 
Courts cannot be supported. The decrees 
made by the lower Courts must be set 
‘aside, and it would be declared that the 
gift was invalid. There would be a decree 
for possession in favour of the plaintiffs. In 
. the peculiar circumstances of this case, 
I disallow mesne- profits until possession 
is restored, and there will be no order 
as to costs throughout. 


D. Appeal allowed. 


naanin 
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Becond Civil Appeal No. 189 of 1931 
: November 29, 1934 
BROOMFIELD, J, E 
KANHARDAS JANKIDAS BAIRAGI— 
APPELLANT 
VETSUS 
KESHAV GOVIND BARGANDI— 
RESPONDENT. 

Bombay Municipal Boroughs Act (XVIII of 
1925), ss. 110, 111—Bye-law exempting property 
used for religious purposes—Rooms appurtenant to 
temple used for secular purposes*-Income spent on 
temple— Exemption from tax, if can- be claimed— 
Remedy provided ins. 111 (2)—Whether incumbent 
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levying house-tax cn the rooms 
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on either party to adopt them—Suit by Municipal- 
ity to recover taz—Jurisdiction of Civil Court— 
Jurisdiction, i 

Where the rooms appurtenant to a temple are used 
for secular purposes and let to tenants, they are not 
exempt from Municipal taxation, The fact that the 
income derived from such use is devoted to religious 
purposes would not bring the buildings themselves 
within , the arabit of the bye-law. [p. 210, col. 1] - 

Tha words “any appeal shall, at the instance of 
either party, be subject to revision "in cl, (2), s. 111, 
Bombay Municipal Boroughs Act, are not mandatory 
in the sense that they makeit incumbent on either 
party to adopt the remedy provided in the sec- 
tion, [p.21], col. 1.] 

The jurisdiction of the Civil Court to entertain a 
suit brought by the Municipality to recover tax is 
not impliedly barred. Morar Y. Borsad Town 
Municipality (6), Municipality of Wai v. Krishnaji 
Gangadhar (7) and Bhaishankar v. Municipal Cor- 
poration of Bombay (9), distinguished, Chunilal v. 
Surat City Municipality (4) and Hari Govind Kal- 
kundri v. City Municipality of Belgzum (5); relied 
on, [p. 212, col. 1.) ; i 

S. 0. A. from the decision of the Assist- 
ant Judge, Jalgaon, in Appeal No. 322 of 


1929. 


Mr. P. V. Nijsure, for the Appellant. 

Mr. V. D. Limaye, for the Respondent. 

Judgment.—There is a common ques- 
tion in these two appeals, viz., whether 
rooms appurtenant to a temple which are 
used for residential purposes and let to 
tenants are exempt from Municipal taxa- 
tion on the ground that the income is 
used for religious purposes connected with 
the temple. The appellant is the manager 
of a temple of Balaram at Jalgaon to which 
there are attached twelve rooms, one oc 
cupied by the manager himself and the 
other by tenants who pay rent for them. 
It is an admitted fact that the income 
derived from these rents is used for the 
purposes of the temple. The Jalgaon 
Municipality has for some time past been 
and the 
tax has been paid. But in 1927-23 the 
amount of the tax was increased and the 


‘manager appealed against the assessment 


under s. 110, Bombay Municipal Boroughs 
Act XVIII, cf 1925. The Magistrate who 
tried the case decided that, as the rent 
of the rooms is exclusively used for re- 
ligious purposes, the Municipality was not 
entitled to levy the house-tax, and the 
whole amount was remitted. On this the 
Municipality brought the suit, from which 
Second Appeal No. 189 of 1951 arises, to 
cet aside the Magistrate's order and to 
recover the amount of the tax. This relief 
has been granted by the lower Courts. 
A counter-suit was brought by the manager 
to recover the amount of the tax paid 
by him for 1927-28, for a declaration of 
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ncn;jiability to taxation and for a per- 
manent injunction restraining the officers 
of the Municipality from assessing and 
levying the tax. That suit has been dis- 
missed by both the lower Courts and 
it is the subject of Second Appeal No, 
201 of 1931. I may deal first with the 
question of the liability of these rooms 
to taxation which is ccmmon to the two 
appeals. It depends on the construction 
of a Municipal bye-law' which is in the fol- 
lowing terms: 

“The follwing buildings shall be exempt from 
the payment of house-tax, viz. (a) buiiding used 
exclusively for religions, charitable or Municipal 
purposes.” 

“I may say that the actual temple of 
Balaram and also a room for the accom- 
modation of visitors to it are exempted 
by the Municipality under this bye-law. 
The question is whether the rooms which 
are let to tenants can be regarded as being 
used exclusively for religious or charitable 
purposes. Prima facie, and apart from 
authority, I should certainly say that the 
view takéh by the lower Courts is correct. 
The rooms themselves are used for a 
secular purpose, and the fact that the 
income derived from such use is devoted 
to religious purposes would not, I should 
say, bring the buildings themselves within 
the ambit of the bye-law. The argument 
of the learned Advocate for the ap- 
pellant would equally apply if the build- 
ings were used as shops or as a factory or 
as an entertainment hall. But in such 
circumstances, I think, it would be obviously 
unreasonable to say that the buildings were 
used for religious or charitable purposes 
merely because the ‘income derived from 
them was applied to such a purpose. 
I do not consider, moreover, ‘that the 
meaning which the language of the bye- 
law itself suggests as the probable mean- 
ing is in any way-inconsistent with the 
authorities to which I have been referred. 
Fischer v. Twigg (1) related to certain 
‘school buildings and the finding there was 
that these buildings were exclusively used 
‘for charitable purpcses, that is to say, the 
buildings themselves were so used. Monte 
v. Scot (2) was a cace dealing with college 
hostels. It was held that the part of a 
““hostél’ of a college cccupied by students 
and the superintendent is occupied for 
charitable purpcees and, therefore, exempt 
from general taxation. 
`~ The basis of the decision was that 


(i) 21 M 367 


(2) £0 Bom. LR 83S; 47 Ind, Cas, €42; A I R 1918- 


` Bom. 88; 43 B 261. 
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hostels were erected and maintained -t 
the college as part of the general educ. 
tional scheme of the country and, ther 
fore, the portions occupied by the resider 
students were exempt from taxation e 
they were exclusively occupied for chari 
able parposes within the meaning of tt 
Act. Portions of the hostels were occupie 
by a professor and an assistant superiz 
tendent and it was held that those portion 
would be liable to taxation in the absenc 
of evidence to show that. their dutie 
were such as to make their presence o 
the premises absolutely necessary fr 
educational purposes, It is clear, therefor: 
that the Court was dealing with the manne 
in which the building was actually use 
and not with the manner in which th 
income derived from it might be used 
The purpose of the institution require 
that the building there should be used i 
that particular way. But I do not thin 
it can be said that the purposes of thi 
temple of Balaram necessarily require tha 
these rooms should be used in the wa 
they are used. The most one can say j 
that the income to be realized from ther 
is required for the upkeep of the temple 
The only other case to which my atten 
tion was directed ia The University o 
Bombay v. The Municipal Commissione 
for the City of Bombay (3). It was hel 
there that the Sir Cowasji Jehangir Hall 
the University Library, and the ‘Rajaba 
Tower, are buildings exempt from taxa 
tion on the ground that they are ex 
clusively occupied-for charitable purposes 
I do not think the decision in that cas 
is of any assistance heré% In my opinio! 
the rooms in question are} not exemp 
from Municipal house-tax. ~* 

In connection with the suit brought bi 
the Municipality, the subject of first o 
these second appeals, a point of jurisdic 
tion has been taken. Section 110, Ac 
XVIII of 1925, allows an appeal to 
Magistrate or Bench of Magistrates agains 
any notice of demand. The manager c 
the temple availed himself of this remedy 
as 1 have stated, and got an order i 
his favour. Section 111 (1) of the Ac 
provides that the decision of the Magis 
trate or Bench of Magistrates upon an 
appeal shal), at the instance of eithe 
party, be subject to revision by the Cou 
his or thei 
decisions ordinarily lie. Clause (2) of th 
cection says that effect shall be given b 
the Chief Officer to every decision of tk 

(3)16 B 217, i 
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siid Magistrate or Bench of Magistrates. 
Mr. Nijsure’s contention is that the 
existence of these provisions enabling a 
party to appeal toa Magistrate and to get 
the order of the Magistrate revised, if 
necessary, bars a suit in a Civil Court 
` except in’ cases where the decision com- 
plained of is ulira vires cr mala fide. 
Now on that point there are two decisions 
of this Court which appear to dispose of 
the matter and which are binding upon me. 


The first is Chunilal v. Surat City 
Municipality (4). It was held there that 
s. 86, a provision in Act IIL of 1901, 


which corresponds tos. 110, Act XVIIL 
of 1925, was permissive merely, and that 
it did not make it incumbent in every 
“case on a party complaining of an illegal 

levy of a tax by a Municipality to appeal 
against tke action of the Municipality to 
a Magistrate before suing in a Civil] Court. 
Mr. Nijsure says that the provisions of 
s. 86 were in terms permissive; the 
language was “Appeals may be made;” 
whereas the language of s. lll is man- 
datory. Ido not agree. Clause (2), s. 111 
isno doubt mandatory, though of course 
it does not mean that the Chief Officer 
is not to give effect to the order of a Vivil 
Court, . which supersedes that of the Magis- 
trate or Bench. But the words “any appeal 
shall, at the instance of either party, be 
subject to revision” are not mandatory 
in the sense that they make it in- 
cumbent on either party to adopt the 
remedy provided in the section, Then 
‘in Hart Govind Kalkundri v. City Muni- 
cipality of Belgaum (9), we have a deci- 
‘sion on the present Act. It was held there 
that there is nothing to prevent a suit 
being filed by an assesses even though he 
may not have followed in its entirety the 
procedure for appealing to the Magistrate 
laid down ins. 110o0fthe Act. It did not 
appear in that case that: any appeal had 
been made to a. Magistrate at all. Mr. 
Nijsure said that the question of the 
jurisdiction of the Civil Court was not 
raised in this case, but I think it obviously 
must have been raised; otherwise the 
Court would not have thought it necessary 
to give a finding on that point, 

These two cases, in my opinion, clearly 
support the view which has been takea by 
the lower Courts and are opposed to .the 
appellant's contention that the Civil Court 


(4) 27 B 403; 5 Bom L R 287. 
(5) 3l Bom. LR 1249; 124 Ind. Cas, 239; 54 B 14; 
ae R 1930 Bom, 68; Ind, Rul. (1930) Bom 
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has no jurisdiction. The other cases to 
which I was referred in that connection do 
not, in my opinion, lay down any principle 
inconsistent with the above. Morar v. 
Borsad Town Municipality (6) and Munict- 
pality of Wai v. Krishnaji Gangadhar (7) 
deal with the question of valuation, that 
is tosay,the amount of a tax. It was 
held that the decision of the Municipality 
on sucha point cannot be’ questioned by 
the Civil Court or by a Magistrate. (That 
was before the Municipal Act allowed an 
appeal ta a Magistrate). Here we are con- 
cerned not with the correctness of the valua- 
tion but with liability to taxation. Kasan- 
das v. Ankleshwar Municipality (8), though 
cited by Mr. Nijsure, seems to ma to be 
contrary to the position which he took up. 
What was held there was that in the 
absence of proof of mala fides, perversity , 
or manifest error, Civil Courts ought not. to 
interfere with the house valuation made by 
a Municipality for the purpose of taxation, . 
unless thereis breach of the rules pres- 
cribed by law for making the “valuation. 
Sir Lawrence Jenkins at p. 297* observed in 
his judgment : - . . 
“Had the appellant been able to make out that 
which is the basis of his argument, that the prescribed 
rules for arriving at a. valuation had not been 
observed, then I agree he would have successfully 
distinguished this case”, 
Borsad Town Municipality 
(6). What hasto be decided here is- whe- 
ther the assessment made by the Municipali- 
ty is justified by the bye-law or not, Then 
I was also referred to Bhaishankar v. 
Municipal Corporation of Bombay (9). 
It was held there that where a special 
tribunal, out of the ordinary course, 1s ap- 
pointed by an Act to determine questions 
astorights which are the creation of that 
Act, then, except so far as otherwise express- 
ly provided or necessarily implied, that 
tribunal's jurisdiction to determine those 
questions is exclusive. < e 
“It isan essential condition of those rights that 
they should be determined in the manner pres- 
cribed by the Act to which they owe their 
existence. In such a case there is no ouster of 
the jurisdiction of the ordinary Uourts for they 
never had any... The jurisdiction of the Courts cau 
be excluded not only by express words but also by 
implication”. 


But this is not a case in which rights not 


_existing before are conferred by the Muni- 


cipal Act. Quite apart from the Municipal 
Act, the Civi: Qourts have jurisdiction to 


(6) 24 B 607; 2 Bom, L R 417, 
(7) 23B 446, 

(8) 26 B 293; 3 Bom, L R 882. 
(9) 31 B 60t: 9 Bom. L R 417, 
*Page of 26 B—[Ed.] => 
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deal with a civil right such as liability to 

-~ taxation. The principleof the decision in 
., Bhaishankar v. Municipal Corporation of 
Bombay (9) is that when a statute which 

. Creates the right also prescribes a special 
remedy, the person aggrieved is limited to 


the remedy so prescribed. That principle,’ 


I think, has no application here at all. I 
- cannot hold, therefore, that the jurisdiction 
. of the Civil Court toentertain a suit of this 
kind is impliedly barred. I may mention in 
. that connection that s. 203 of the Act allows 
. the Municipality an alternative procedure 
by suit in lieu of any process for recovery 
allowed by or under the Act. There is one 
- more point to be consideredin connection 
. with Second Appeal No. 201 of 1931. The 
lower Courts have held that the suit failed 
because the plaintiff did not give a notice 
. to the Municipality as required by s. 206 
of the Act, and that section requires two 
_, Months’ previous notice to be given to the 
. Municipality before the commencement of 
any suit for anything done or 
_purporting to have been done in 
pursuance of this Act. It: is not really 
necessary to go into this point at any 
length becauseI have held that in any 
_case the appellant’s suit against the 
Municipality fails on the merits. But 
I may say that I agree with the conclusion 
of. the lower Courts that notice was re- 
quired. I think the observations of their 
Lordships of the Privy Council in Bhag- 
„chand Dagadusa v. Secretary of State (10), 
are applicable in this case also, since the 
real basis ofthe appellant’s suit is the 
-assessment and the entry made by the 
Municipality, that isto say, “an act done 
‘or purporting to be done under the Act”, 
These two appeals are dismissed with 
Costs. 
D. ; Appeals dismissed. 
` (10) A _IR1927 P O 17°; 10: Ind. Cas. £57; 541 A 
83t; 51 B 725; 58 M LJ8; 2 ALJ 641; 29 Bom. 
LR 1227; (1927) MW N 561; 460 LJ 76:1 Luck 
Cas, 291; 32 O W N 61;26L W 869 (P 0). 
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— DECKEB-HOLDER—APPELLANT 
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, Execution—Decree against dead person, if a 
a ima ah if can be. raised in executing 
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A decree passed against a dead person isa nullity 
and this objection can be taken in the executing 
Court, Anwar-ul-Haq v. Nazur Abbas (1), Nathan v. 
Samson (2) and Ghulam Mohammad v. Fazal Nishan 
(3), relied on, Asmat-ullah v. Forbes, Forbes, Camp- 
bell & Co. (4), not followed, Firm Radha Kishan 
Sohan Lal v. Firm Bihari Lal Asa Nand, 154 
Ind. Cas. 717, affirmed. 

Let. Pat. a. against an order of Mr, 
Justice Bhide, dated November 15, 1933 
and reported in 154 Ind. Cas. 717. 

Messrs. Shamair Chand and Qabul Chand, 
for the Appellant. 

Mr. Har Gopal, for the Respondents. 


Addison, J.—A money decreé was being 
executed in the Court of a Subordinate 
Judge at Muzaffargarh, to which it had 
been transferred by the Court of a Sub- 
ordinate Judge at Ludhiana. The pro- 
ceedings were against the sons of Asa Nand 
as his legal representatives. An objection 
was raised that the decree was a nullity 
as Asa Nand,.was the last surviving part- 


“ner of the firm and he was dead at the 


time that the decree was passed against 
it. This objection was upheld by the Court 
below and the decree-holder appealed to 
this Court. His appeal was dismissed by 
a Single Bench and this Letters Patent 
Appeal from that decision has been ad- 
mitted to a hearing. 

It was held in Anwar-ul-Haq v. Nazur 
Abbas (1), that a decree passed against 
a dead person was a nullity and that this 
objection could be taken in the executing 
Court. The same view was taken in Nathan 
v. Samson (2), by a Full Bench which, 
however, made it clear that it was only 
when the adjudication was not a deciee 
at allin the eye of the law that an exe- 
cuting Court could disregard it as a nullity. 
It was also held that : 

“A subsisting decree passed by a duly constit- 
uted Court that has not been set aside in pro- 
ceeings by way of appeal, revision, or otherwise by 
due process of Jaw, “is not to be treated as.a mere 
nullity, but is binding and conclusive against the 
parties thereto. A Court to which such a decree 
has been transferred for execution must take the 
decree as it stands and is not entitled to question 
the validity of the decree upon the ground that the 
decretal Court had no jurisdiction, territorial, per- 
sonal or pecuniary, to pass it.” 

This view was endorsed by a Division 
Bench of this Court to which one of us was. 
a party, in Ghulam Mohammad v. Fazal 
Nishan (8). Since then a Division Bench of 
this Court in Asmatullah v. Forbes, Forbes, 


(1) 6 Lah, 812; 88 Ind. Cas. t65; AIR1925 Lah, 
94 f 


(2) 9 R 480; 135 Ind. Cas. 65; AI R 1931 Rang. 
£52; Ind. Kul. (1932) Kang. 17 (Œ B). 

(3) 13 Lah, 25; 133 Ind. Cas. 276; A I R1932 lah, 
2t9; Ind, Rul. (1931) Lah. 756; 33 P L R 309, 
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Campell & Co. (4), has doubted the correct 
ness of these decisions and seems to have 
gone further than they did. This Bench 
seems to be of the view that territorial 
personal and pecuniary jurisdiction can 
also be challenged before the executing 
Court. 

“The question is not relevant to this de- 
cision, but we consider it desirable to state 
that we see no reason to go further than 
what was laid down in Ghulam Mohammad 
Vv. Fazal Nishan (3), and Nathan v. 
Samson (2). Asmatullah v. Forbes, Fortes, 
Campbell £ Co. (4), purports to be based 
on Jnanendra Mohan v. Rabindra Nath 
(5). That was a case where on the face 
of it the decree was a nullity and we do 
not consider it to be an authority for the 
proposition laid down in the later decision 
of this Court. In any view of the law this 
appeal must fail and is dismissed with 
costs. 

ae hae aga Appeal dismissed. 
oR mon as. 135; A I R 1934 Lah, 652; 35 PLR 
wat Q 670; E st a AI R1933P0G 
Rul. (1933) PO 63: 35 Bom. LR’ 427, 370 WN 


401; (1933) AL J 343; 57 OL J 143; 
ae 43; 4 MLJ 341 
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BOMBAY HIGH COURT 
Second Civil Appeal No. 404 of 1931 
January 15, 1935 
RANGNEKAR, J. 
-GOPAL BHAURAO JAPE—PLAINTIFF 
—APPELLANT 
VeETSUS 
JAGANNATH PANDIT VASUDEORAO 
PANDIT MAHARAJ—Deranpant— 


aie: RESPONDENT 
wil Procedure Code (Act V of 1908), s 100— 
Contract Act (IX of 1872), ss, 16, 18—Question whe- 
ther instrument „is obtained by undue influence, is 
one of fact—Limitation Act (IX of 1908), ss. 3, 23— 
Act refers only to remedy of plaintiff and not his 
rights—Title of person in possession of property 
challenged—Any defence in favour of his right 
can be put up and Limitation Act will not prevent 
him. 

The question as to whether an inst 

1 rument w. 

obtained from a person by undue infiuence and mi. 
veprecen kationi is gna must be a question of fact 

atgur Prasad v. Har Narai ( j "Ds 
313, col. 2] ain Das (1), reliedon. [p. 

Section 3, Limitation Act, refers only to the remedy 


of the plaintiff and not to his rights, and even though ` 


the remedy may be barred, the right i 

it does not refer at all to A Are AEO 
object of the Limitation Act is to preventa party 
from putting forward stale or antiquated demands 
and a ground of defence cannot become stale or barred 
by the law of limitation. All that the Limitation Act 
does is to take away the remedy of a plaintiff to 
enforce his rights byan action, and, it ia- open to a 
defendant to put forward any defence though such 
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defence as a claim made by him may be barred on the 
date it is put forward. [p. 215, col. 2.] 

Section 28, Limitation Act, presupposes that a per- 
son by force of . limitation has Jost his remedy by a 
suit for possession, and it is only in regard to such 
person that the section declares that his right to the 
property is extinguished, and it cannot apply to 
persons who are in possession. [p. 216, col. 2). 

“Where the title of a person in possession is chal- 
lenged, he may set forth any defence in favour of 
his right to the property and the statute of limitation 
will not run so asto prevent him from setting. forth 
any such relief, [ibid ] . 

|Case-lawreferred to.] : 

Messrs. A. G. Desai and J.G. Rele, for 
the Appellant. 

Messrs. M. R. Jayakar and K. V, Joshi, 
for the Respondent. 

Judgment.—The appellant brought a 
suit for an injunction restraining defen- 
dant No. 1 from interfering in any way 
with his possession and enjoyment of certain 
lands which, he alleged, were leased to him 
by a registered lease dated July 8, 1922, 
fora period of 25 years at a certain rental, 
and inthe alternative for possession of © 
thelands. The question in the suit relat- 
ed tothe validity of this lease, the de- 
fendant contending that it was obtained 
from him by undue influence and mis- 
representation. Although the plaintif 
originally alleged that he was in possession, ` 
it is clear on the record that he admitted 
later on that at the date of thesuit and 
for some time previous toit the defend- 
ant had been in possession of the lands in 
question. Both the Courts found that the 
lease was obtained by undue infiuence and 
misrepresentation, Hence this appeal. 


It is contended on behalf of the appel- 
lant that the finding of the lower Courts 
on this issue cannot be accepted, and it 
is further contended thatthe question whe- 
ther the document was obtained by undue 
influence and misrepresentation is a mixed 
question of fact andlaw. Apart from any 
authority, the question as to whether an 
instrument was obtained from a person by . 
undue influence and misrepresentation is 
and must be a question of fact, I am 
strengthened in thisopinion by a recent 
pronouncement of their Lordships of the 
Privy Council in Satgur Prasadv. Har 
Narain Das (1), and therefore, if this was 
the only question in the appeal, the appeal 
must fail. 

“Mr, Desai however: on behalf of the ap- 
pellant hasraised a question of law. He 

ul) 24 Bom. L R771; 136 Ind. Cas, 108; AIR 1932 
PO 89; 59I A147: 7 Luck 64; 9 OW N 196; Ind. 
Rul, (1932) P O 60; 36 O WN 461; 62 WL J 451; 
(1932) A L J 297; (1932) M W N 50; 55 OL J 
255; 35 L W 667(P O). : $ 
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says, first thatthe defendant is precluded 
from challenging the validity of the lease 
as. he had: not. taken. any proceedings to 
have it set aside, Secondly, he argues that 
he is precluded from doing so as, if he 
had. sued to have the lease set aside, the 
suit would have been barred by the law 
of limitation; and, lastly, he argues that 
it isnot open to a defendant in the 
mofussil to raise a defenceof the nature 
of a counter-claim. In support’of the 
last contention herelies on two decisions 
of the Privy Council in Currimbhoy & 
Co. v. Crete (2) and Pir Bux v. Mahomed 
Tahar (3). Iam unable to find anything 
in these decisions to support such ‘an 
astounding proposition as Mr. Desai has 
put forward. Allthat was decided in both 
these cases’ was that where a defendant 
seeks to support his possession of property 
on the ground ofthe doctrine of part per- 
formance or on the ground that he had 
entered_. into an agreement tobuy the 
property, and therefore was entitled to 
specific performance of it, he cannot be 
allowed to doit ifatthe date of the suit 
a.suit for specific performance of such an 
agreement had become -barred. That 
clearly isnot the position here. The de- 
fendant does not want to support his title 
tothe property as admittedly he is the 
owner of it. All that he says isthat he 
. cannot be driven out of possession of the 
property and that he has a better title than 
the plaintiff toitas the claim made by 
the plaintiff is under an instrument which 
is voidable and which was obtained from 
him by undue influence and misrepresenta- 
tion. To. accept this contention would 
lead to disastrous consequences. Supposing 
a’ suitis. filed on a promissory note and 
the defendant says thatthe note was ob- 
tained from him by undue influence or fraud 
or misrepresentation, if the contention is ac- 
cepted, the defendant would not be allowed 
to raise the defence but must submit to 
a. decree, or at least ask fora stay of 
the suit and file an independent suit for 
such a declaration and for consequential 
relief, and this would be absurd. 
As regards the first contention that the 
_ defendant. was precluded from avoiding the 


(2) 25 Bom. L R 223; 141 Ind. Cas, 209; 601 A 297; 

6U C 920; Ind. Rul. (1933) P O 15; (1933) M W N 10; 

64 M Lv 103; 37 OWN 265; 37 L W 253; (1933) A 

L26l1l; 57 CL J 264, 

” (3) 36 Bom,-L R 1195; 151 Ind. Cas, 326; A I R 1931 

P U 235; 61 LA 308; 58B 650; 7 R P O60; (1934) A 

Ld 912;31 OW N 1145; 40 L W 492; (1934) M W N 

1037; 18 R D 469; 39 O W N31; 600 L J 370; 67 ML 
J 865; 16 P LT 1P 0). ‘ 


GOPAL BHAURAO V. JAGANNATH PANDIT (BOM) 


“15910 


document, as he had not taken proceed- 
ings to have it set aside, itis clear from 
the record that no such contention was 
ever raised in either Court. There is no 
issue with regardto it. The contention 
seems tobe of the nature of an estoppel, 
and the determination of it must depend 
upon evidence. Mr. Desai points out that 
the plaintiff had alleged in the plaint that 
the defendant should bereferred ‘to an in- 
dependent suit or should have filed an 
independent suit, and later in 1929 he put 
in an application. He stated therein that 
if defendant No. 1 does not admit the rent 
note, he must file a separate suit for get- 
ting it set aside and to recover possession. I 
am unable to construe these two state- 
ments as raising the question of estoppel. 
Apart from that, it is clear that the plaint- 
iff asked that only one issue should be 
raised and never suggested another issue 
on this ground. The issue which he sug- 
gested was whether the plaintiff is not entitl- 
ed to be restored to possession. Mr. Desai fur- 
ther supportshis argument by reference to 
the finding'of the trial Court on issues Nos. 3 
and 4, but it appears from what the 
learned Judge says that it was in the 
course of the arguments that the plaintiff 
argued that Ex. 72 isa va'id document till 
it is seb aside, and hence the defendants are 
bound to ‘hand over possession. These 
issues have nothing to do with the question 
now raised. Issue No.3 raisesthe ques- 
tion whether the plaintiff is entitled to the 
injunction sought, and issue No. 4, whether 
he is entitled to possession sought. [ 
cannot, therefore, allow Mr. Desai to raise 
the question in second appeal. 

The second contention, however, appears 
to bea question of law, and I therefore al- 
lowed Mr. Desai toargueit, and he has 
done it fully and has referred to various 
cases in supportofit. He relied upon 
Jugaldas v. Ambashankar (4). This case, 
undoubtedly, appears on the face of the 
judgment to support Mr. Desai’s conten- 
tion, but on a careful consideration of the 
facts in that case, the case is clearly dis- 
tinguishable, and has been so distinguish- 
edby no less an authority than Sir Law- 
rence Jenkins în Rangnath Sakharam v. 


Govind Narain (4). In the latter case 
the plaintiff sued to recover from 
the defendant the amount due for 
interest on a mortgage bond dated 


April 15, .1893, by sale of the mortgaged 
property. The suit was brought in 190 0 


(4)12 B 501. ° 
(5) 28B 63% 6 Bom. L R 592. 
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The defendant contended that he did not 
execute the bond with free consent and 
that it was obtained from bim under 
pressure of criminal proceedings. It was 
held by the Court that the defendant was 
entitled to resist the claim made against 
him by pleading fraud, and that he was 
entitled to urge that plea though he had 
not brought a suit to seb aside that trans- 
action. It wasfurther held that under 
the circumstances he was not precluded 
from urging that plea by lapse of time. 
In dealing with Jugaldas v. Ambashankar 
(4), Sir Lawrence Jenkins observed as 
follows: (p. 642*): 

“In support of the plea of limitation reliance 
is placed’ on tha decision of Sir Charles Sargent 
in Jugaldas v. Ambashankar (4), but when the facts 
are examined, it is apparent that the argument 
now advanced is not supported by the actual 
decision inthe case. There the plaintiffs sued to 
recover from the defendant Rs, 960 as arrears 
of rent, The defendant sought to set up as an 
anewer to theclaim that the defendant's original 
landlord had been defrauded by the plaintiffs and 
that the conveyance by the original landlord to 


the plaintifs in that “suit was vitiated by 
fraud.” 


“Now fraud does not make a transaction void, 
but only voidable at thé instance of the person 
defrauded. The fraud (assuming for the sake of 
argument that there was a fraud in the strict 
sense of the term) in that case, entitling the 
defaruded party to avoid, was exercised not upon 
the defendant, but upon one not a party to that 
suit who had not avoided the transaction. Un- 
der these circumstances it is obvious that it was 
not open to the defendant in that suit to plead 
that the transaction was void as against him, 
It is quite true that Sir Charles Sargent alludes 
to the fact that the person alleged to have been 
defrauded had not ‘taken effective steps to im- 
peach the sale,and the relevancy of the allusion 
ls that not having done so, it was not open to 
the defendant to say that the transaction was 

. void. When the facts of the case 
understood, is will be seen that it lays down 
nothing which is contrary to the doctrine that 
. prevails in the other Courts in India,” 

As pointed out by Sir, Lawrence Jen- 
kins in that case, the Courts in India have 
consistently held that a defendant is not 

. precluded from urging by way of defence 
that the instrument on which an action 
is brought ought not to be enforced -on 
equitable grounds such as undue influence, 

. fraud or misrepresentation although a suit 
by him to have the instrument set aside 
or cancelled would then be time-barred 
under either Art. 44 or Art. 91, Limit- 
ation Act. I need not refer to the various 
authorities. I am unable to accept Mn 
Desai’s contention that thie case must be 
taken to have been overruled by the two 
Privy Council decisions to which I have 
referred. 


are once 
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I think that the principle laid down by 
Sir Lawrence Jenkins is, with respect, 
correct, Section 3, Limitation Acb, re- 
fers only to the remedy of - the plaintiff 
and not tohis rights, and even though 
the remedy may be barred, the right 
may exist, but it is clear that it does not 
refer at alltoa defendant. The object of 
the Limitation Actis to prevent a party 
from putting forward stale or antiquated 
demands, and Iam unable to conceive that 
a ground of defence can become stale or 
barred by the law of limitation. All that 
the Limitation Act does is to take away 
the remedy of a plaintiff to enforce his 
rights by an action, and it is open toa 
defendant to put forward any defence. 
though such defence as a claim made by 
him may be barred on the date it is put 
forward. Iam supported in this by the 
observations of their Lordships of the Privy 
Council in Shri Kishan Lal v. Kashmiro (6), 
the particular passage being at p. 961*. 
In that case the defendant contended that 
certain arbitration proceedings, which 
resulted in an award which was sought to 
be enforced, were not taken in good faith, 
that the agreement of reference was signed 
without ber authority by somebody and 
she was then under the influence of her 
brother-in-law Faqir Chand who deceived 
her and misrepresented to her the nature 
and the effect of the agreement of refer- 
ence, and induced her by misrepresenta- 
tions and threats to acknowledge theagree- 
ment cf reference before the Sub-Registrar, 
and that she had no legal adviser, It 
was argued on bebalf of the plaintiff that 
this defence would not be allowed as, 
if she had sued to setit aside, her claim 
would have been barred. Dealing with this 
argument, their Lordships observe as 
follows (p. 956*); er 

“Tthas been contended here that limitation isa 
bar to Afusammat Kashmiro's defence. The Limita- 
tion Act, would not apply to ber defence, Even 
ifshe were suing to recover possession of the 
property of which she was deprived by the 
award, time would not, under the circumstances 
of this case, begin to run against her until Faqir 

ied.” f 
ina Pall Bench decision ia Doddawa v. 
Yellawa \7) it was held by the Full Bench 


that af 
“the Limitation Act is an Act for the limita- 
tion of suits, prescribing the period within 


6) 200 W N 957; 31 Ind. Gas, 37; A IR 1916 
p O72; (1916) 1M W N 433; 3 L W 528; 31 M L J 
362: 14 A L J 1238 (P 0). 
ý (7) 46 B 776; 67 nd, Oas. 134; A 1R1922 Bom, 223, 
24 Bom, L R 158. T 
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which suits asking for various reliefs can be 
brought:” 

In Hargovandas Lakshmidas v. Bajibhar 
Jijibhai (8); dealing with this point, 
Jardine, J., said as follows (p. 225*): 

“It has however been contended for the plaintiffs 
by Mr. Jardine that neither Bajibhainor the other 
defendants who derive their title from him can 
be allowed to profit by these findings, as no suit 
was brought for relief on the ground of fraud 
within the period of threeyears defined in Art. 95, 
Sch. JI, Limitation Act XV of 1877, nor within 12 
years from the date of the sale, Mr. Jardine relied 
on Jugaldas v. Ambashankar (4) as an.interpreta- 
tion of s. 28, Limitation Act. That case decided 
that certain tenante, defendants, wishing to 
impeach the sale by their former landlords to the 
plaintiffs could not, even with the vendors’ consent, 
set up the defence that the vendors had been 
cheated, their right to file a suit to set aside 
the sale being then barred by limitation. In 
endeavouring to distinguish that case, Mr, Branson 
pointed out the absence of any allusion to s, 28 
of the Act, orto any case upon the subject of 
prescription. Idonot think that the case can be 
treated as an interpretation ofthat section to govern 
the present case which depends on the construction of 


that section.” 

It was finally held by the learned 
Judge that s. 28 does not apply to the case 
of defendants who rely upon actual posses- 
sion which has never been disturbed. 
There are other authorities on the point to 
which it is not necessary to refer. The 
second case relied upon by Mr. Desai is a 
decision of SirS. Subrahmania Ayyarin 
Roop Laul v, Lakshmi Doss (9). It is true 
that in that case the learned Judges 
followed the case reported in Jugaldas V. 
Ambashankar (4) and said that a party 
who has not sued within the period 
prescribed by Art. 91 to set aside an instru- 
ment on the ground of undue influence 
cannot be heard in derogation of the rights 
created by it. It appears that the suit 
which gave rise to an appeal was heard 
by Boddam, J., who dismissed it. On 
appeal Sir Subrahmania Ayyar was of 
opinion that the appeal should be allowed. 
Sankaran Nair,J., was of opinion that it 
should be dismissed. The decision of the 
Senicr Judge prevailed. The defendant 
appealed under the Letters Patent and 
the appeal was heard by a Full Bench, 
and the judgment of Sir Subrahmania 
Ayyar was disapproved, if not actually 
overruled, Lakshmi Doss v. Roop Laul 
(10). The material observations of the 
. Full Bench are at p. 178f and they are as 
` follcws: 


(8) 14 B 222. 
(9) 29 M 1. 
(10) 30 M 169; 17 ML J 19. 
—¥Page of l4 B.—| Ed. à M 
{Page of 30 M.—[Hd.] 
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“As regards the question of limitation, even 
assuming that the facts entitling the defendant 
to have the deed set aside became known to him 
more than three years before the suit was 
bròught against him, we are unable to agree with 
the view of Sir Subrahmania Ayyar, J., that 
Art. 91, Sch. IT, to the Limitation Act, applies 
in this case and that the defence of the defend- 
ant is time-barred. We do not think it follows 
that because a party's: remedy as plaintiff to have 
an instrument avoided is time-barred, his right 
to say, by way of equitable defence if sued, that 
the instrument ought not to be enforced, is equally 
time-barred.” 


The Full Bench then distinguished the 
case reported in Jugaldas v. Ambashankar 
(4) and followed the decision of Sir 
Lawrence Jenkins in Rangnath Sakharam 
v. Govind Narain (5). Sir Subrahmania 
Ayyar also relied upon. the decision in 
Janki Kunwar v. Ajit Singh (11), and 
Mr. Desai also relies upon it, But:that was 
a case of a plaintiff and has no application 
tothe present point. In Minclal Shadiram 
v. Kharsetji (12), where the defendant set 
up fraud and misrepresentation with 
reference to a claim on a bond, it was 
observed by Scoit, J., that a defendant is 
entitled to resist a claim made against him 
by pleading fraud, and he is entitled to 
urgé that plea though he may have himself 
brought an unsuccessful suit to set aside 
the transaction, and is not under certain 
circumstances like those in hand precluded 
from urging that plea by lapse of time. 

These authorities, therefore, clearly show 
thatthe statute of limitation is not appli- 
cable to the case of a defendant, and the 
party in possession is not affected by it. 
Section 28,in my opinion, presupposes that 
a person by force of limitation has lost 
his remedy by a suit for possession, and 
it ie cnly in regard to such person that the 
section declares that his right to the 
property is extinguished, and it cannot 
apply to persons who are in possession, 
In my opinion, it is clear from the 
authorities that where the title of a person 
in possession is challenged, he may set 
forth any defence in favour of his right to 
the properly and the statute will not run 80 
as to prevent him from setting: forth any 
such relief. I have already pointed out 
that in this case the question now raised 
was not agitated in the Courts below. 
Jt is difficult for lack of materials even 
to hold that the defendant, if he had then 
sued, may have been met with the plea of 
limitation, Article 91 clearly shows that 
the terminus a quo is from the date when 
the facts entitling a party to have aninstru- 


oH 15 058; 14I A 148; 5 Sar. 90 (P O). 
2) 30 B 395; 8 Bom. L R 296. 
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ment set aside become known tohim. That 
is a question of fact which for its answer 
must depend upon evidence, and it is no 
use taking a statement here and a state- 
ment there from the judgment andto say 
that a plea of this nature can be made and 
supported. 

Then as regards the fact as to when the 
plaintiff was dispossessed and the defendant 
came into possession, there is no clear 
finding. Mr. Desai says that the learned 
Judge in appeal has recorded 2. finding 
on the question of possession, but Iam 
unable to accept this as a finding, because 
I find that what the learned Judge has 
said inone sentence he has qualified in 
the next, and then come to a third incon- 
sistent conclusion. This is what he says: 
“The rent-notes taken by the plaintiff 
from his so-called tenants are bogus rent- 
notes taken in order to create evidence 
of title.” If so, it is clest that the plaint- 
iff was not in possesdion, but then the 
learned Judge say this: ‘Nevertheless 
the plaintiff's rent~aotes do in my opinion 
provide some eyidence for showing that 
the possession was his up to 1927.” If he 
had stoppedt that, Mr. Desai might have 
supported His contention, but in the follow- 
ing sen Gace the learned Judge observes as 
follows: 

“a4though the evidence as regards possession is 
véatiefactory on both sides, I am inclined to hold 
{hat such evidence as there is supports the plaintiff's 
contention that he was actually in possession of 
theland, That fact in itself, however, is not of very 


great importance since the plaintiff has admitted that 
he lost possession afterwards.” 

And finaily he winds up by saying, 

“the utmost that his evidence shows is that 
for some years after the rent-note be continued to 
eio a somewhat precarious possession of the 
and.” 


It is difficult to treat this as a finding that 
the plaintiff was in possession and was 
dispossessed as alleged in 1927. On the 
other haud, the respondents. contend that 
the record shows that the plaintiff was 
dispossessed in 1924. It is not, however, 
necessary to express any opinion on the 
question of possession in view of the con- 
clusion to which I have come. [think that 
the decisions of, the Courts below are 
correct, and the appeal must be dismissed 
with costs. 


D. Appeal dismissed. 
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RANGOON HIGH COURT Žž ' 
Insolvency Cases Nos. 172 and 209 of 


1933 
December 14, 1934 
Braunp, J. 


In the matter of M. V. R. VELUSWAMY 
THEVAR AND OTHRRS 

Presidency Towns Insolvency Act (III of 1909), 
ss, 11, 9— Confinement of person in jail for18 
months prior to filing of petition—Whether comes 
within jurisdiction of Court within whose jurisdiction 
jail is situated — Debtor transferring substantially 
whole of property for past consideration — Whether act 
of insolvency within s. 9—Onus of proving that it is 
not so by virtue of prior agreement —Insolvency— 
Petition for adjudication, on ground of fraudulent 
transfer—Facts regarding debtor's resources—Case. 
whether can be implemented with debtor's evidence— 
Book debts of insolvents—Value of. 

Confinement of a person in Rangoon jail for 18 
months prior to the institution of the petition for 
his insolvency, is sufficient to constitute him a 
resident in Rangoon for over 12 months for pur- 
poses of s. 11, Presidency Towns Insolvency Act 
and the Rangoon Court has jurisdiction to entertain it. 
[p. 2i8, col. 2.] 

A transfer by a debtor of the whole or substan- 
tially the whole of his property in consideration of 
a past debt and in circumstances which are not 
satisfactorily explained is an act of bankruptcy 
under s. 9, Presidency Towns Insolvency Act. 
Where a document is sst up, which, upon the face 
of it, isan act of bankruptcy, that is, an assignment 
of all a man’s goods for a past consideration, if it 
is said that it is nòtan act of bankruptcy because 
it is warranted by a prior agreement, the onus pro- 
bandiis always upon the person who sets up the 
prior agreement to prove, not only that the agreement 
did exist in fact, but thatit was in allrespects a 
bona fide agreement. It is the duty of the Court to 
satisfy itself that the agreement when made was 
bona fide in the sense that there was no express 
or secret bargain or understanding that the giving 
of the bill of sale or assigument should be delayed 
until the debtor had reached a state of insolvency 
and there ought always to be a clear explanation of 
the delay in completing the transaction. [p. 220, cols 
162p 221, col, 1.] icc 

[English case-law referred to.] 

In the cases where a creditor files a petition for 
adjudication ofa debtor on the ground that he has 
made a fraudulent transfer of a substantial portion 
of his assets it is in the first place the duty of 
the petitioner to put the Court in possession of 
facts showing what the debtor’s resources really are 
It may bethat this can be effected by the various 
processes of discovery before trial; orit may be 
necessary to search out the facts and fortify them 
with evidence. It isnot sufficient merely to present 
the transfer to the Court, and to ask it to make an 
aiid unsupported by evidence. [p, 221, col, 
in insolvency proceedings by creditors, the 
Court is entitled to implement the creditor's case 
with evidence furnished by the debtor himself, 

A Judge sitting, in the exercise of the insolvency 
jurisdiction of the High Oourt cannot close his eyes 
to the common experience as to the nebulous 
a i of old book debts of the debtor. [p. 222, 
col, 1. 


Mr. Kalyanwala, for the Creditors. 


Messrs. N. N. Sen and K. C. Bose, for the 
Debtor. 
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Order.—I have before me, in this case, 
two Insolvency Petitions Nos. 172 and 209, 
both of 1933, for the adjudication of the 
same debtors, M. V. R. Veluswamy Thevar, 
M. V. R. Authimoola Thevar and M. V. 
R. Veeramuthu Thevar. The respondents 
are brothers. The petitioners are respec- 
tively A. 8. P. S. Chettiar Firm and A. K. 
A. Č. T. A. L. Alagappa Chettiar. The 
petitions allege, in substance, if not in 
terms, preciselythe same acts of insolvency, 
namely, first under s. 9 b), Presidency 
Towns Insolvency Act, that the debtors 
have made a transfer of their property or 
part thereof with intent “to defeat and 
delay” their creditors and, secondly, that 
under s. 9 (c) they have made such a 
transfer as to raise a case of fraudulent 
preference in the event of their becoming 
insolvents. The two petitions have been 
dealt with by me together. 

The first petitioner alleges a debt of 
Rs. 1,39,327-6-6 of which Rs. 1,23,073-9 6 is 
secured by two mortgages of some 1,200 
acres of paddy lands, dated November 27, 
1928, and September 9, 1929, respectively. 
The balance is unsecured. The second 
petitioner alleges a debt of Rs. 18,679-13-9 
of which Re. 3,945-0-9 is secured by a second. 
mortgage of the same 1,250 acres of paddy 
land. The balance is unsecured. There is no 
dispute as to these debts. I should mention 
that the second and third respondents do not 
appear. The first respondent only appears 
and has been represented by Mr. Sen. 
= The first point taken by Mr. Sen is 
that, so far as his client is con- 
cerned, there is no jurisdiction inasmuch 
as his client has not within a year before 
the presentation of the insolvency petition 
“ordinarily resided or.had a dwelling 
house or carried on business” ..... within 
the limits of the ordinary original Civil 
Jurisdiction of the Court: Presidency 
Towns Insolvency Act, s. 11 (b). But it 
is common ground that in February 1933, 
the first respondent was sentenced to a 
term of ten years’ rigorous imprisonment 
and has since that date been lodged in the 
Rangoon Central Jail, where he is likely 
to remain until his sentence is exhausted. 
The petitioners were prepared to establish, 
and the respondents were prepared to re- 
but, (they tell me), facts to show that the 
‘first respondent with the two other respon- 
dents had a house in Rangoon before the 
former went to jail: but I have not inquired 
into that because I am satisfied that the 
admitted fact of the first respondent's con- 
finement in the Rapgoon Central Jail for 
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eighteen months prior to the date of these. 
petitions is sufficient to attract to him the 
jurisdiction-of this Court. That the Rangoon 
Central Jail had been this man's “residence” 
if not his “dwelling house”, for upwards 
of twelve months there is no doubt. And I 
see no reason for holding that it was not 
his “ordinary” residence. An “ordinary” 
residence is not to be contrasted ‘with an 
“extraordinary” residence in the popular 
sense; a jeil is, happily, in one sense an 
unusual place of residence, A man’s ordin- 
ary residence is that at which he has an 
intention of remaining for a sufficiently 
long period (whether continuous or dis- 
continuous) to constitute it a residence at 
all. Thus a room in an hotel may or may. 
not be an “ordinary residence.” It depends 
upon the intention with, and the purpose 
for which the room is taken. In_ the 
present case the first respondent can have - 
had none other than an intention to remain; 
for any other intention must, ex-hypothesi, 
have been an unlawful intention. A desire 
to be elsewhere is not inconsistent with 
an intention to remain. In my judgment, 
therefore, the first respondent has been 
ordinarily resident in Rangoon for upwards 
of twelve months immediately prior to 
the launching of these petitions. Indeed, 
any other conclusion would involve the 
absurd result that, if a prisoner did not 
happen to have any other residence, he 
would be incapable .of being adjudged an 
insolvent after he had been in jail for 
twelve months, As tothe other two res- 
pondents they have not appeared to deny, 
and do not deny, their residence in Ran- 
goon and there is, moreover, some evidence 
that they in fact occupied a house in Ran- 
goon for a considerable time prior to the 
presentation of the petitions. I shall hold, 
therefore, that this Court has jurisdiction 
under the Presidency Towns Insolvency 
Act. 

The respondents were in 1932 and 1933, 
all engaged in partnership in the business 
of money-lending at the village of Kyungya, 
Bogale, in the Pyapon District and in the 
course of that business they came to hold 
and manage paddy lands there. They had 
a house and other property there as well. 
But in 1931 disaster befell them and the 
first respondent became the victim of the 
criminal proceedings I have mentioned in 
which he suffered a sentence of ten years’ 
rigorous imprisonment and in which one of 
his brothers was also involved. Their 
criminal proceedings began in 1931 and 
ended in February 1933. Now, these in- 
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solvency proceedings arise out of a transfer 
dated June 9, 1933, made between the three 
respondents of the one part and some per- 
sons called A. A. Thevar Brothers of the 
other part. Who exactly A. A. Thevar 
Brothers were I am not told beyond the 
fact that they comprised the brother-in-law 
of the respondents. It is to be observed 
that the respondents’ name is also Thevar, 


I am told that the transferees had their. 


office on the opposite side of the road in 
114th Street, Rangoon, to the house of the 
respondents, I must examine this deed 
care fully. 


It recites that ithe respondents’ father 
and therespondents themselves had been 
borrowing money over a period from the 
transferees and that in October, 1931, an 
account had been taken between the 
respondents and the transferees showing 
a balance of Rs. 44,995-4-6 due on pro- 
missory notes by the respondents to the 
transferees as at October 16, 1931, for 
which aggregate indebtedness the respon- 


dents on the following day (October 17, 
1931) gave two promissory notes for 
Rs. 27,446-10-6 and Rs, 17,54-t0-0 
respectively. Then there come these 
recitals : 


“Whereas the vendors agreed on October 17, 
1931, to convey and transfer to the purchasers 
the lands and buildings specified in the Schedules 
A and B hereinbelow in full settlement of the 
said sum of Ks. 44,995-1-6; whereas an agree- 
ment was also executed in favour of the vendors 
on the said date, namely October 17, 1931 to 
carry out the above intention of the parties 
hereto ; whereas the intended transfer of sale was 
rendered incapable of being carried into effect on 
account of the criminal cases against M. 
Authimoola Thevar, No. 1 abovenamed, 
V. R. Veluswami Thevar, No. 
which they were in custody 
long time and for other reasons.” 

Before proceeding I will pause to 
make some comments upon those recitals. 
I have evidence of one Somasundaram, 


3 abovenamed, in 
off ‘and on for a 


the head book keeping clerk of A. A. 
Thevar Brothers, who has produced a 
number of his firm's books. Having his 


evidence and the evidence of those books I 
am. not prepared to disbelieve that there 
actually was a sum of Rs. 44,995-4-6 
owing by the respondents to A. A. Thevar 
Brothers on October 16, 1931, but this 
clerk's evidence is less satisfactory as to 
any agreement for the transfer of the 
lands to satisfy that debt. It was only 
after some pressure that he remembered 
to say that “there was some ‘agreement 
come to”, but even then he added that 
“ag far ashe knew it was not in writing.” 
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The recitals themselves are curious. Why, 
if there was a bona fide agreement to 
make a transfer or lands in satisfaction of 
the debt, were not the lands at once trans-- 
ferred and the transaction closed? There 
was, apparently, an intention on the face of 
the instrument for the transfer of the lands 
to be madeas soon as possible, an inten- 
tion only frustrated by the criminal pro- 
ceedings, Why the elaborate process of 
taking two new promissory notes if there 
was present intention to extinguish the 
debt? Why a written agreement to give 
the transfer, which was to be an immediate 
transfer? And, moreover, are the reasons 
for the delay very ‘satisfactory ?. I do not 
quite follow why the criminal proceedings 
should have frustrated the transfer ; nor 
is any explanation given of the “other 
reasons” referred to in the recital. 

The deed then goes onto recite that a 
further sum of Rs. 6,462-2-3 had been 
raised since October 1931 to provide for the 


defence of the first respondent (it was, 
incidentally, a dacoity case), and 
it finally recites an aggregate 


indebtedness, with interest, as at June 9, 
1933 of Rs. 60,221-9-5 and proceeds to con- 
vey the properties set out in the schedule 
to the transferees ‘‘in consideration of 
Rs, 60,221-9-9 due (the indebtedness of 
which the vendors do hereby acknowledge).” 
The properties set out in the schedule 
were: (1) some 444 acres of paddy lands 
at Kyungya Village, Bogale ; (2) a pucca 
dwelling house at the same place; 73) a 
granary, and (4) a cattle shed. It is that 
transaction Which is set up as the trans- 
fer with intent to defeat or delay creditors 


and asthe transfer whicb, if insolvency 
ensues, will constitute a fraudulent 
preference. It is desirable, at this 


point, to examine the law as to acts of 
insolvency arising out of transfers by 
debtors of their property. The law, as I under- 
stand it, is in England now well settled 
by a long line of authorities decided under 
the Bankruptcy Acts of 1849, 1862 
and 1914, It is to be observed that the 
words of the Presidency Towns Insolvency 
Act, s. 9 (b), differ from the’ corresponding 
words of e. 1 (b), Bankruptcy Act, 1914, 
and of s. 6 (2), Bankruptey Act, 1862. 
The requirements of each of those acts are 
that the debtor should in England or 
elsewhere have made a “fraudulent” 
conveyance, gift, delivery or transfer of his 
property or of any part thereof. 

Bat in the Bankruptcy Act, 1849, (XII 
and XIIL, Vict, C, 106}, s, 67 the identi- 
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cal words of s. 9 b), Indian Act, 


te 


rds o appear : 
naa with intent to defeat or delay his 
Creditors... ” 

Tt has been long settled that the transfer 
by a trader of the whole or substantially 
the whole of his property in consideration of 
a past debt is in an act of bankruptcy 
under any of the English Acts. It is, as it is 
called,a “conveyance of the whole solvency” 
of the debtor. Its necessary effect 
is to delay his creditors; and it jis, 
therefore, in itself a “fraud”,” in the 
sense of a fraud upon the spirit of the 
Bankruptcy laws. In Woodhouse v. Murray 
(1), Chief Justice Cockburn says: 

“The words of Parke, B., in Siebert v. Spooner 
(2, at -p. 718* are “Itake it to be perfectly well 
settled that where a trader makes an assignment of 
all his effects or of all except a very small portion, 
it ig necessarily an act of bankruptcy without 
any actual fraud.” He thenrefers to the several 
cases which itis unnecessary for me to go over 
and it was decided that an assignment by a trader 
of all his effects toa creditor was an act of bank- 
ruptcy. Yet the statute speaks of a fraudulent 
conveyance with intent to defeat and delay credi- 
tors. The meaning of the learned Judge and the 
principle upon which the cases have been decided 
is į that though there may be an absence of fraud, 
in fact that is intentional fraud yet when the effect 
of such a conveyance is to put it entirely out of a 
man's power togo on with his business and to 
meet bis creditors, there he must be taken to have 
intended the consequence of what he has done and 
though not guilty of intentional fraud oras we 
call it moral fraud yet he is guilty of fraud against 
the policy of the bankruptcy law, which is that there 


should bean equal distribution among all the 
creditors,” , ; , 
The leading authority is Smith v. 


Cannan (3), see too Ex parte Foxley; In re 
Nurse (4), It is, therefore, settled under 
English Law that a transfer by a trader of 
the whole or substantially the whole of 
his property in consideration of a past 
debt is an act of bankruptcy under the 
English Acts. I see no reason to construe 
s. 9 (bi, Presidency Towns Insolvency Act 
differently. As I have pointed out the 
words “with the intent to defeat or delay 
creditors’ are found ins. 67, English Act 
of 1839; and are only 
Acts of 1862, and 1914 because they add 
nothing to the word “fraudulently”: see 
In re Wood (5). I think that there can be 
no doubt that under the Indian Act it is 
(1) (1867) 2 QB 634; 8B& S 461; 86 LJ QB 

289; 15 WR 1109; 16 L T 559. 
2 Gale 


(2) (1838) 1M & W 714; 5LJ Ex, 249; 
185: 5 L J (ns) Ex, 249; 46 RR 471. 
_ (3) (1853) 2 El. & Bi, 35; 22 LJ Q B291; IW R 
338. 

(4) (1868) 3Ch' A515; 16 WR 831; 18 L T 
862, 

(5) (1872) 7 Oh. A 302. 

-* Page of (1836) 1 M & W.—[Ed.] 
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an act ofinsolvency satisfyings. 9 (b) Presi- , 


dency Towns Insolvency Act for a debtor 
to transfer the whole of his solvency or 
substantially the whole of his solvency 
for a past consideration andin circums- 
tances which are not satisfactorily ex- 
plained. 

I need nct here deal with the question of 
a transfer in consideration partly of a 
past debt and partly of a present advance. 
That has been the subject of numerous 
decisions, e. g, Ex parte Winder; In re 
Winstanely (6). That does not arise in 
this case. The principle of Smith v. Cannan 
(3), will, however, yield where it can be 
shown by the debtor that the transfer 
claimed to be fraudulent was in fact 
made in pursuance of an antecedent bona 
fide agreement that security should be 
given fora loan if such agreement was 
made atthe time of making the loan. 
That principle was introduced by Mercer 
v. Peterson (7). Sir George Mellish said 
a parte Fisher; In re Ash (8), at p. 
613* : , 

“We agree that the authorities establish as a 
general rule that where a sum of money is advanc- 
ed upon the faithof a contract that a bill of sale 
shall be given the sum so advanced is to be treated 
as advanced upon the credit of the bill of sale 


and is not to be considered as a past debt and 
also that an assignment by a debtor of. all his 


effects partly as a security for past debt , and partly: 


as a security for a substantial advance is not 
necessarily an act of bankruptcy.” 

And in Ex parte Burton. In re Tunstall 
(9), at p.108t, Lord Justice James puts 
it thus: 

“But a Court of Equity regards that which has 
been agreed to be done as done and, therefore, it 
has said that if it was really part of the under- 
standing when the money was advanced that a bill 
of sale should be given, then that agreement would 
be the same thing as ifthe bill of sale has been 
actually given-at the time. The bill of sale would 
be sustained by the previous agreement.” | 

That opened the door wide to dishonest 
debtors either to set up suspicious pre- 
existing agreements or in collusion with 
the creditors to maintain their credit up 
tothe last moment by delaying to give 
the promised security until insolvency 
had intervened. Where, therefore, a docu- 
ment is set up which, upon the face of it, is 
an act of bankruptcy, that is, an as- 
signment of all a man’s goods for a 

(6) (1876) 1 Ch, D 290; 45 LJ Bk, 14, 33 L T 
615 


(7) (1867) 2 Bx. 301. 

(8) (1872) 7 Ch, A 
26 L T 931, 

(9) (1819) 13 Oh. D 102; 23 W R 268; 

# Page of (1872) 7 Oh. A.—[Fd] 

+ Page of (1879) 13 Oh. D.—[Ed.] 


636; 41 L J Bk. 62; 20 W R 849; 
aIL T 
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past consideration, if it is not said 
that it is not en act of bankruptcy 
because itis’ warranted by a prior agree- 
ment, the onus probandi is always upon 
the person who seis up the prior agree- 
ment to prove not only that the agreement 
did exist in fact but thatit wasin all 
respects a bora fide agreement. Such a 
case requires to be watched with extreme 
anxiety and care because it is evident that 
to allow assignments or mortgages to be 
supported by reason cf antecedent parol 
contracts is a matter which requires 
the most anxicus consideration, Ex 
parie Kilner (10) and x parte 
Hauaxuell; In re Hemingway (11), at 
p. 639*. Very clear evidenceis, I think, 
necessary ihat the previous agreement, 
which is cet up for the purpose of rendering 
the suspicious transacticn valid, was a tona 
Jide agreement. 

It remains to observe the salutary modi- 
fications in the doctrine of Mercer v. Peter- 
son (7), which have been introduced by 
such cases as Ex parte Fisher, In re Ash (8), 
and Ex parte Kilner (10), to which I 
have referred. It may now te taken to be 
established that in cases where an antece- 
dent agreement is prcduced to support the 
transaction in question, it is the duty of 
the Court to satisfy itself that the agree- 
ment when made was bona fide. in the 
sense that there was no expressed or secret 
bargain or understanding that the giving 
of the bill of sale or assignment should be 
delayed until the trader had reached a state 
of insolvency, and there ought always to be 
a clear explanation of {he delay in com- 
pleting the transaction. These then are, in 
brief, the principles which, I conclude, ought 
to govern my inquiry into -the circum- 
stances of this case. And the questions, 
therefore, which fall to be determined by 
me are these; Did the conveyance of June¥, 
1933, transfer the whole or substantially 
the whole of theee debtors’ property ? If 


so, do the respondents satisfy me that the ` 


transfer was made in pursuance of a bona 
fide antecedent agreement in that behalf, 
untainted by any evepicion of a collusive 
bargain or underst: nding that it should be 
delayed until inecleency had intervened ? 
And, indeed, I am inclined to think the 
authorities go £o far as to make it incum- 
bent upon the debtor to show that the 
Zh (1879913 Ch, D 245; 28 W R 269;41 L T 


(11) (1883) 23 Oh D 626; 31 W R711; 52L JCh 
374; 78 L T 742. 


=Pago of (1683) 23 Ch. D-[Ed] 
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transferee creditor has taken sufficiently 
energetic steps to obtain the security or- 
assignment he had bargained for before 
insolvency intervened: see Ex parte 
Hauxwell; In re Hemingway (11). 

I have, therefore, first to consider whe- 
ther the transfer was a transfer of the 
whole or substantially the whole of these 
traders’ “solvency.” It is not a transfer 
which in terms is a general transfer of all 
the respondents’ property; but it is a 
transfer of a particular substantial asset. 
It is for the petitioners to discharge 
this onus. And I ventuie to take this 
opportunity of saying that in the cases of 
this kind which have come under my ob- 
servation, it is seldom appreciated that it 
is in the first place the duty of the peti- 
tioner to put the Court in possession of 
facts showing what the respondents’ re- 
sourcesreally are. It may be that this can 
be effected by the various processes of 
discovery before trial; or it may be neces- 
sary to search out-the facts and fortify 
them -with evidence. It is not sufficient 
merely to present the transfer to the 
Court, and to ask it to ma'ean assump- 
tion unsupported by evidence. In the 
same way, if a respondent in a case like 
this desires to satisfy the Court of his 
possessions, he should take adequate steps 
to procure the necessary evidence to place 
before the Court. This case has not escaped 
the all too common experience that it is 
presented to the Court, on both sides, with 
insufficient material and preparation. 


The petitioners themselves have offered 
me no actual evidence of the respondents’ 
resources. But the first respondent himself 
has chosen to give evidence: and his own 


-witness has provided me with what he 


alleges to have been his possession at the 
material time. He had, he says (beyond the 
property which was the subject-matter of 
the transfer of June 9, 1933,) an equity of 
redemption in the 1,250 acres of Burma 
paddy lands which were the. subject of the 
respective first and second mortgages of 


‘the petitioners which I have mentioned. 


He had, moreover, he says, a house at 
Bogale mace of planks (also outside the 
transfer) which he values at Rs. 2,500 and 
“outstandings” of about Rs. 35,000. That 
was the extent of the respondents’ Burma 
property, excluding the 444 acres of paddy 
lands and other items included in the 
transfer. But he claims, moreover, a num- 
ber of assets in India: a large house of 
the value of Rs. 3,20,000, a rice mill of 
the value of Rs, 10,000, a quantity of land 
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and, a ginning mill. I cannot fail to ob- 
serve that in his objections the first res- 
pondent contents himself with traversing 
the petition and makes no mention of any 
of the other assets that he now alleges he 
had. He catalogues them for the first time 
in the witness-box. I cannot refrain from 
saying that in a case such as this, where 
there could have been no misunderstanding 
as to what the real issues were, it would 
have been a fairer and , more convincing 
manner of pleading for the first ‘res- 
: pondent to have set out in his objec- 
tions what he alleged his assets to be. 
As it is,the petitioner is faced with them 
now for the first time, though I cannot 
say that by some process of discovery he 
might not have informed himself of them 
at an earlier stage. 

With the exception cf the equity of 
redemption in the 1,250 acres of mort- 
gaged land and the Rs, 35,009 of out- 
standings I have no evidence whatever as 
‘to this catalogue of assets beyond the 
unsupported testimony of the first respon- 
dent. As to the ‘‘outstandings” he has 
produced books of promissory notes to 
substantiate this amount—rather less. But 
they are} all themselves renewed promissory 
notes taken in the place of old promis- 


sory: notes and in their collection no steps 


have been taken for a long time or are 
now being taken. Sitting, as I do in the 
exercise of the insolvency jurisdiction of 
“this Court, I cannot close my eyes to the 
common experience as to the nebulous 
character of old book debts of this kind; 
and I am not prepared to assume that 
they have any substantial value. 

As to the equity of redemption of the 
mortgaged property, I must consider this 
carefully. The evidence is unsatisfactory. 
'The petitioners produce no evidence of 
the value of the lands, though they might 
well have anticipated this as a vital issue. 
The respondent produces no useful evi- 
dence either. .All that he does is, by his 


own evidence, to refer me to a sale which’ 


‘he says took place in March, 1932, of other 
paddy lands adjoining or in the neigh- 
pourhood of the paddy lands in question 
for which he says the consideration was 
Rs. 230 an acre. He asks me to draw 
an inference that the different paddy lands 
with which I am dealing were at June 9, 
1933, of equal value. I can do no such 
thing. It would be the wildest speculation. 
The only real fact. I have before me is 
that the 444 acres of paddy lands com- 
prised in the deed of June 9, 1935, were 
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(with other property) sold for some 
Rs. 60,000, whicb, allowing for the other pro- 
perty is scarcely over Rs. 100 an acre. 
These lands were in the same neigh- 
bourhocd. Moreover, these lands are mort- 
gaged lands and may (and probably will) 
be sold by the mortgagees at a forced 
sale. I cannot, upon this evidence, con- 
clude that there was any real value in 
the equity of redemption in the 1,250 
acres of paddy lands. I think, therefore, 
that the unincumbered 444 acres and 
other assets comprised in the deed of 
June 9, 1933, did represent, at any rate, 
substantially the whole of the debtors’ 
Burma solvency. Is there then anything 
in the Indian properties? No document 
is produced or other evidence given to 
substantiate their value or even their 
existence. As I have said they are at the 
last moment catalogued by the respon- 
They are ad- 
mitted, upon any footing, to be the pro- 
perty of an undefined joint Hindu family 
of whom the respondent claims to be one. 
And in any case, even if they existed, 
they are, if not out of the reach of the 
Burma creditors, at least not easy of | 
access, 

I am entitled to implement the plain- 
tiffs’ case with evidence furnished to me 
by the respondent himself. I was by no 
means impressed by the respondent as a 
witness of truth in the witness-box. And 
upon the materials afforded me I can 
come to no other conclusion than that the 
444 acres of paddy lands and other assets 
comprised in the transfer of. June 9, 1933, 
in sutstance represented for all practical 
purposes the very margin of solvency of 
the debtors. I do not overlook the duty 
of the Court to be vigilant on behalf of . 
debtors in cases of this kind; but I think I~ 
should be allowing the Court to be misled 
if I came to any other conclusion. 

The second question must now be de- 
termined, that is, whether the respondent 
has satisSed the Court that the. transfer 
of June 9, was made in pursuance 
of a bona fide antecedent agreement in 
that behalf, untainted by any suspicion of 
a collusive bargain or. understanding that 
it should be delayed until insolveney had 
intervened. And, as I have. endeavoured 
to make clear, thie is an ónus which it 
falls to the respondent to discharge with 
clearness. At one stage of this inquiry, 
I was inclined to think that inasmuch 
as the copy of the document of June 9, 
1933 produced by the petitioner bore on 





- circumstances, 
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the face of it traces of an alleged an- 
tecedent agreement, it was not (if I may 
use the expression) in itself a ‘‘complete 
prima facie act of insolvency” and that 
for that reason the onus was thereby 
shifted to the petitioner to displace the 
prima facie allegations contained in the 
recitals to the deed. But this cannot be 
so. For it is not the document which 
constitutes the act of insolvency: but 
the intention with which the transac- 
tion it records is effected. If this were 
80, it would render it possible to de- 
feat the principle underlying this branch 
of the insolvency Jaw by a merely 
manufactured recital. I think the onus 
remains with the respondent. i 

The respondent has not produced the 
agreement of October 17, 1931, recited in 
the transfer of June 9, 1933. He has pro- 
duced the original of the latter instru- 
ment but not its important complement, 
the agreement of October 17, 1931. He 
explains its absence by its having been 
lodged at Bogale in connection with certain 
Revenue proceedings. But I am not 
satisfied that any real steps have been 
taken to produce it. I am not prepared 
to accept evidence of its contents in these 
The Advocate who drew 
the transfer of June 9, 1933. has given evi- 
dence: he says he saw an agreement and 
took the recitals from it. But that is, no 
reliable substitute for the evidence of the 
document itself which it was the clear 
duty of the respondents to produce, if by 
any means it could be made available. 

1 have already made come comments 
upon the recitals contained in the transfer 
of June 9, 1933. They do not relieve the 
respondents’ assertions of suspicion. The 
Thevar Brothers are not themselves called 
as witnesses. They could have thrown 
important light upon thie matter. No 
satisfactory explanation is given of the 
delay in implementing the agreement of 
June 17, 1933, for I dono accept that the 
transfer was hinderel] by the criminal 
proceedings. Moreover, even on October 
17, 1931, the consideration for the transfer 
was then a past consideration. It was 
then at the best en agreement to transfer 
this property for a past consideration and, 
as far as L can see, no consideration was given 
atthetimetothe debtors for that bargain. 
Though soms Rs. 6,000 was subsequently 
borrowed for the purpose of the personal 
defence of the respondent, . that apparently 
was no part of the agreement to transfer. 
At least, it is not so recited. I accept the 
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principles in Ex Parte Burton: In re 
Tunstall (8), that very clear evidence is 
necessary that the previous agreement 
which is set up isabona fide agreement 
and that the taking of the security has not 
been wantonly delayed until insolvency is 
in sight. In my judgment, the first respon- 
dent does not discharge the onus that is 
upon him. If I held that the proof in this 
case of a bona fide agreement was 
sufficient, I should, be leaving a wide gap 
through which dishonest debtors may 
escape the administration of their estates 
for the Benefit of their creditors, 

I have, therefore, for the reasons which I 
have given, come to the conclusion, upon 
the scanty materials that have been afford- 
ed me, that the transfer of June 9, 1933, 
did include substantially the whole margin 
of the debtors’ solvency and that the first 
respondent has failed wholly in discharg- 
ing the onus of satisfying the Court that 
there was in reality a bona fide agreement 
for the transfer in question or (if there was) 
that it was not collusively delayed until 
the last moment. 

There will, therefore, be the usual decree 


‘for the adjudication of the three respon- 


dents insolvents and I shall make that order 
upon the petition No. 172 of 1933, which is 
the first petition in order of time. ` As to the 
costs, Ido not understand why two peti- 
tions upon issues which are in fact identical 
should have been prosecuted to a hearing; 


‘one by a first mortgagee and the other by 


a second mortgagee of the same properties, 
I do not think that the costs of two 
the 
estate at the expense of the creditors, I 
shall therefore direct that the costs of the 
first petition No. 172 of 1933 be taxed and 
allowed out of the estate, Advocate's fee 
seven gold mohurs for each day of the 
hearing of the case. But as to the other 
retition (No. 209 of 1933) I shall direct that 
one-half only of the costs of that petition 


-be allowed out of the estate with Advocate's 


fee upon the same pro rata scale. 


D. Order accordingly. 
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MADRAS HIGH COURT 
Civil Revision Petition No. 36 of 1933 
| April 3, 1935 
Brassey, O. J. 
CHATHURVEDULA SUBBAYYA— 
. PETITIONER 


versus 
SIMHA VENKATA SUBBA REDDI 
AND ANOTHER— RESPONDENTS 

Civil Procedure Code (Act Y of 1908), O. XXI, 
r. 89—Execution sale—Decree-holder accepting mort- 
gage in satisfaction of decree amount—Deposit by 
judgment-debtor of 5 per cent.of purshase-money 
only for auction purchaser—Validity of deposit— 
‘Amount received by the decree-holder, meaning 
of. 
The words ‘less any amount which may since the 
date of'such proclamation of sale have been received 
-by the decree-holder' in O. KAT, r. 89, Civil Procedure 
Code, do not nacessarily mean amounts received by 
the decree-holder in cash. 

After asalein execution ofa decree, the judgment- 
debtor entered into an arrangement with the decree- 
holder whereby the latter agreed to accept a mortgage 
foracertain amount from the judgment-debtor in 
satisfaction of the amount owing to him under the 
decree, and the judgment-debtor made an application 
‘under O. XXI, r. 89, Civil Procedure Code, for setting 
aside the sale, depositing only five per cent, of the 
purchase-money for payment to the auction-pur- 
chaser ; i 

Held, that the deposit was valid and the sale should 
be set asido. Janki Prasad v. Lekhraj (2), Vedala 
Lakshminarasimhacharyulu v. Pacha Lakshmiamma 
(3)and Ananta Lakshmi Ammal v. Sankaran Nair 
(4), referred to Sorumuthu Pillai v. Muthukrishna 
Pillai (6), distinguished. 

. R.P. under ss. 115 of Act V of 1908, 
and 107 ofthe Government of India Act, 
praying the High Court to revise the 
‘order of the District Oourt of Nellore, 
dated July 28, 1932, and passed in ©. M. 
A. No. 54 of 1931 preferred from the order, 
dated September 30, 1931, and made in B. A. 
No. 374 of 1931 in O. S. No. 33 of 1919 on 
the file of the Court of the District Mun- 
sifof Gudur at Nellore. 

Mr K. Kuppuswamy, for the Petitioner. 

Mr. K. Umamaheswaran, for the Respond- 
ents. 


_Judgment.—This civil revision peti- 
tion arises out of an application put in 
by a judgment-debtor under O. XXI, r. 89, 
Oivil Procedure Code. The petitioner here 
was the 2nd respondent in the lower 
Courts and was the auction-purchaser of 
one of the items of property brought to 
sale in pursuance of a decree. The dec- 
ree-holder, tha lst respondent in the lower 
Courte, purchased another item of property. 
The applicant under O. XXI, r. 89, Civil 
Procedure Code, was the judgment-debtor. 
He deposited the required five per cent. 
of the purchase money for payment to the 
petitioner here (the 2nd respondent). He, 
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however, made no deposit under r. .89 (t) 
(b), namely, ‘for payment to the decree- 
holder the amount specified in the pro- 
clamation of sale’ for the reasons that he 
came forward with an arrangement where- 
by the decree-holder, who was the lst res- 
pondent in the application, .agreed to ac- 
cept a mortgage for Rs. 600 from the ap- 
plicant, the judgment-debtor, in’ satisfac- 
tion of the amount owing to him under 
the decree. The petitioner here, the 2nd 
respondent, objected raising the point that 
the conditions laid down in Ọ. XXI, r. 89, 
Civil Procedure Code, had not been com- 
plied with by reason of the fact that the 
judgment-debtor had not deposited in Court 
the amount specified in the sale procla- 
mation. The District Munsif held, following 
the decision of the Privy Council in Seth 
Nanhelal v. Umrao Singh (1), that after 
the sale had taken place and the right 
of a third party, namely, the auction-pur- 
chaser, had intervened, no adjustment or 
satisfaction of a decree could be set up. 
That decision certainly does decide that 
that cannot be done. But itis perfectly 
clear that their Lordships were not dealing . 
with the position which is arrived at after . 
an application has been put in by ajudg-.* 
ment-debtor for the setting aside of thes, 
sale under O. XXI, r. 89, Civil Procedure® 
Code. In fact they say that that is the. 
only remedy to be pursued where asale; 
has taken place if the judgment-debtor 
seeks to set itaside. Hence we are driven . 
back to the words of O. XXI, r. 89. TH 
amount that has to be deposited in Cost 
for payment to the decree holder is we’ 
amount specified in the proclamation” of 
sale ‘less any amount which may, sino 
date of such proclamation of sale,” ` 
been received by the decree-holder> ..°.:7 
question is, what is the construction-to be 
placed upon, ‘any amount which ‘may 
have been received by the decree-holdgr,’ 
Is it necessary that the decree-holder must 
receive the amount in cash or can he 
receive the equivalent of cash?. It wa: 
contended very strenuously here that ti. 
words of the rule must be strictly read 
and that the rule permits of no receipt 
by the decree-holder other- than of „a 
amount in cash. I am entirely unable ‘o 
see any reason for such a construct. 1 
being placed upon these words. Tt is a 
tule which gives a very special indulgere 
(1) 60 M L J 423; 130 Ind. Cas. 686; AI R1931 x O 
33: JAN LJ 96:53 C L J 187; 35 0 WN 381; 331. 


W 449; (1931) A L J 257; (1931) M WN281;80 WN 
585; 33 Bont. L R 450; 27 NL R95; Ind, Rul. (193) 


P Ò 94 (PO). oe 
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to judgment-debtors or persons interesied 
in the property sold to satisfy the decree 
amount as stated in the proclamation which 
is owing to the decree-holder so that “he 
can go away with that amount; and the 
sale is seb aside. The Court is bound, upon 
the conditions laid down in r. 89, being 
satisfied, td set aside the sale. The Court 
has no option butto do that. It is only 
fair, therefore, that, when the decree-holder 
has, since the dateof the proclamation and 


. before the application is made to set aside 


< 


the sale, received something which reduces 
the amount which is owing to him, the 
judgment-debtor should not have to pay the 
full amount into Court and then withdraw 
the amount which the decree-holder has 
received in between those two dates. Obvi- 
ously the convenient thing is for the judg- 
ment-debtor to deduct what the decree- 
holder has received since the date of the 
proclamation up to the time of the filing 
of the application and to pay the net 
amount which is owing to the decree- 
holder into Court. I am quite unable to 
follow the reason for the argument address- 
ed to me upon this point, namely, that 
there must be an actual receipt of cash 
and none other. If there has been a re- 
ceipt of cash which reduces the amount 


“get out in the sale proclamation, the auc- 


- under the decree. 


tion-purchaser has no cause to complain. 
He receives 5 per cent. of the purchase 
money as compensation under cl. (a) of 
r. 49, I fail to see what his complaint 
can be, having received that five per cent. 
if the decree-holder chocses to take some 
jewels in part satisfaction of the decree, 


those jewels being an equivalent to a cer- 


tain sum of money. I am unable to see 
that the auction-purchaser has any griev- 
ance if the decree-holder chooses to forego 
the whole of the amount owing to him 
In answer to a question 
put by me to the learned Counsel for the 
petitioner whether he contested the posi- 


- tion that it was open to a decree holder 


to waive the whole of the desree amount 
and whether under these circumstances the 
judgment-debtor would still have to depo- 
sit the full amount stated in the sale 
proclamation in Court, I understood his 
answer to. be lhat it would be un- 
necessary and that he would then not 
have to deposit any amount in Court. The 
position, therefore, isthat the decree-holder 
can waive the whole of the amount in 
which case the judgment-debtor need pay 
nothing into Court in respect ofthe claim. 
The decree-holder can, if he likes, accept 
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a lesser amount in which case the judg- 
ment-debtor need only pay the difference 
into Court. The decree-holder can agree 
to receive a part of that which is owing 
to him, in which case the judgment debtor 
has to deposit the balance into Court. I 
am quite unable to see why a decree- 
holder cannot be permitted to receive any- 
thing which to him is an adequate equiva- 
lent of the amount which is owing to him 
uader the decree by the judgment-debtor. 
The petitioner's contention with regard to 
sought to be supported by ths 
authority of a decision of the Allah- 
abad High Court which upon examina- 
tion does not turn out to bé any 
authority at all. That is Janaki Pershad 
v. Lekhraj (2), a decision of Sulaiman, O. J. 
In that case the full amount set out in 
the sale proclamation had been deposited 
in Court and it was, therefore, quite un- 
necessary to consider what the result of 
some other receipt by the decree-holder 
than an actual amount in cash would have 
been and, therefore, the observations of 
the learned Chief Justice upon that ques- 
tion are merely obiter. On the other hand 
there are three cases of this High Oourt 
which are directly contrary to the argument 
advanced here. The first of these is 
Vedala Lukshminarasimhacharyulu v. Pacha 
Lakshmiamma (3), a decision of Abdur 
Rahim and Sundara lyer, JJ., under the old 
Code of 1882, the wording of the old section 
being exactly similar to the words found in 
O. XXI, r. 89. There it was held that 
an agreement with the decree-holder's widow 
to treat a portion of the decree debt as 
discharged in consideration of services 
rendered by the judgment-debtor to her 
husband is a valid discharge and actual 
receipt of cash is not necessary. This decision 
was followed by Benson and Sundara Iyer, 
JJ., in Ananta Lakshmi Ammal v. Sankaran 
Nair (4). In that case the decree-holders 
waived a portion of the decree amount 
and following the decision in Vedala 
Lak:hminarasimhacharyulu v. Pacha Lak- 
shmiamma, (3) it was held that the require- 
ments of the rule were satisfied. The 
position is stated as follows on page 206*: 
“The whole amount due to the decree-holders was 
no doubt not paid in cash to the decroe-holders, 
‘They waived a portion of the amount due to them 
and put in an application to the Court requesting 
that satisfaction might be entered of the whole 

(2) A I R 1433 AML 51; 149 Ind. Oas, 877; (1933; A 
L J 1004; 55 A 697; 6 R A 999. 


(3) (1912) M W N 75%; 14 Ind. Cas. 326, 
(4) 24 M L J 205; 18 Ind, Oas. 579; 13 M L T 123; 


(1913) M W N 101. 
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amofint due to them under the decree... It was 
held by this Court in Vedala Lakshminarasimne- 
charyulu v, Pacha Laskhmiamma (3) that the payment 
to the decree-holder need not be in cash and that 
it is enough if the decree-holder is satisfied with 
regard tothe whole of the amount due to him to 
justify an application under O, XXT, r, #9” 


In another case, wiz, Karunakara v. 
Krishna (5), Spencer and Seshagiri Ayyar, 
JJ., referred to Ananta Laksami Ammal 
v. Sankaran Nair (+), and Vedala Lakshmi- 
narasimhacharyulu v. Pacha Lakshmiamma 
(3), and distinguished those cases from 
the case before them which was a case 
where a co-judgment-debtor had paid an 
amount to the decree-holder and they 
held ‘that a payment by a co-judgment- 
‘debtor does not satisfy the requirments of 
'r. 89. At the same time they accepted the 
position that there can bea constructive 
-receipt of the money by the decree-holder. 
It was seriously argued that a resent deci- 
Sion of Madhavan Nair, J., in Sorimuthu 
Pillai v. Muthukrishna Pillai (6) in which 
a number of authorities are discussed has 
‘cast doubts upon the views expressed in 
thé three Madras cases to which 1 have 
referred, That decision does nothing of 
the kind. It deals with a totally different 
state of facis,: and moreover, reference is 
made to three Madras cases and no dissent 
‘from what is laid down there is expressed 
‘by Madhavan Nair, J. Indeed he could 
not do so since those decisions are Bench 
decisions which are therefore binding 
upon him. Lam quite unable to see how 
‘the petitioner’s argument can possibly 
succeed. Some attempt was apparently 
‘made in the District Munsif's Court and 
before the learned District J udge before 
whom the matter came on appeal and 
who has, in my view, quite rightly held 
that the requirements of r. 89 were satisfied 
to show that, by reason of this arrange- 
‘ment between the decree-holder and the 
judgment-debtor, the rights of the petitioner 
here to have. rateable distribution would be 
defeated. The answer to that is that the 
petitioner has no right to rateable dis- 
tribution, that is to say, when a judgment- 
debtor deposits in Court under O. XXI, 
r. 89, Civil Procedure Code, an ` amount 
sufficient 10 satisfy the claim of a person 
for the satisfaction of whose decree the 
property is ordered to be sold, the money goes 
to the satisfaction of that decree holder’s 
decree and nobody else’s and the otler 

(5) 39 M 429; 27 Ind. Cas. 952; AI R 1916 Mad, 717; 
2L W 196; #BMLUJ 262. 

(6) 56 M 08; 143 Ind, Cas. 854; A IR 1933 Mad 
59t; 38 LW 138; 65 M L J 253; (1983) M W N 105); 
gad. Rul, (1933) Mad, 339,." - - 
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decree-holders have no right to claim 
rateable distribution in that amount. This 
‘point is dealt with in the Notes to O. XXI, 
r. 8J, in Sir Dinshaw Mulla’s Code of Civil 
Procedure (luth Edition, p. 816). With 
regard tothe mortgage which was accepted 
by the decree-holder in satisfaction of his 
decree, in my opinion, that can be taken 
as something which the decree-holder 
regarded as a reasonable equivalent for 
the amount owing to him by the judgment- 
debtor under the decree. If that is 80, 
he has received a sum towards his 
decree or in this case in total extinction 
of his decree, For these reasons, in my 
view, this civil revision petition must 
be dismissed with costs of the lst res- 
pondent. l 


A. Petition dismissed. 


LAHORE HIGH COURT 
Oivil Revision Petition No. 346 of 1934 
April 10, 1935 
.AaHa HAIDAR, J. . 
R. O. J. PAUL—PLaIntIFe—PETITIONER 
© . versus 
DEVI DAYAL SETHI—DEFENDANT— 
OPPOSITE PARTY 
Civil Procedure Code (Act V of 1908) O. IX, r. 3— 


. Applicability—No date fixed for hearing—No notice 


on defendant—O. IX, r, 3, if applies. 

Unless a date has been fixed for the appearance 
of the defendant and neither party appears when 
the suit is called on for hearing on that.date, O. 1X, 
r. 3, Oivil Procedure Code, would not apply. Indar 
Singh v. Sheru (1), Chanda Singh v, Ghulam Mohamad 
(2) and Chandra Shekhar v. Amir Begam (3), relied on, 

C. 


R. P. from an order of the Sub-Judge, 
Fourth Class, Lahore, dated February 19, 
1934. 

Mr. C. L. Gulati, for the Petitioner. 

Order.—In this case a suit was filed on 
October 24, 1933, in the Court of the District- 
Judge. The case was sent to the Court of the 
Subordinate Judge. ‘Lhe plaintiff filed the 
necessary precess-fee and October 27, 1933, 
was fixed as the date for appearance. No 
notice was issued to the defendant and 
therefore his appearance in Court was 
completely cut of the question. The case 
was taken up on October 27, but the Coun- 
sel for the plaintiff was absent, The case was 
again postponed till November 6. On this 
date also the Counsel for the plaintiff failed 
to appear. The case was accordingly dis- 
missed for default under O, IX, r. 3, Civil 
Procedure Code. An application wasmade 
within the period of limitation for the res- 
foration of the suit and it was accom- 
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panied by an affidavit showing that 
through some mistake the Pleader had 
entered November 16, in his diary instead 
of November 6, and ‘that on November 16, 
he learnt that it had been dismissed. That 
story was not believed by the Court below 
and the application was re jected. 

The plaintiff has come up in revision and 
his argument is that, as no notice had 
been served upon the defendant, the case 
did not fail within the purview of O. IK, 
r. 3, Oivil Procedure Code, and, therefore, 
it ‘could not be said that neither party 
appeared before the Court. My attention 
has been invited to two cases of this Court: 
viz., Indar Singh v. Sheru 60 Ini. Cas. 475 
(1) and Chanda Singh v. Ghulam Mohamad 
130 Ind. Cas. 171 (2), Both these are 
Single Bench cases. The point came before 
a Bench of twoJudges of the Allahabad 
High Oourt in Chandra Shekhar v, 
Amir Begam 101 Ind. Oas. 675 (3), There 
the learned Judges pointed out that r. 3, 
O. IX, oxpressly states that when neither 
party appears when the suit is called on 
for hearing, the Court may make an 
order that the suit be dismissed. They 
held that unless a date has been fixed for 
the appearance of the defendant and 
neither party appears when the suit is 
called on for hearing on that date, O. IX, 
r. 8, would not apply.: In the present case 
no date was fixed for hearing and all 
that I can gather from the record is that a 


date was fixed for appearance of the plaintiff ° 


in the Court of the Subordinate Judge 
to whom the case was sent for 
trial. In view of the authorities quoted, 
though not without some hesitation, I allow 
the revision and set aside the order of the 
Court below and direct that the plaintiff's suit 
be restored to the file of the pending cases. 
ae order as to costs. 
Petition allowed. 

a 60 Ind. Cas. 475; i 1 R 1921 Lah, 320; 22 P 
W R 1921;17 PLR 1921 

(2) 130 Ind. Cas 171; AIR1931 Lah, 63; Ind. Rul. 
(1931) Lah, 339. 

(3) 101 Ind. Cas 616; A I R 1937 All 433; 


19 A 
092; 25 A L J. 437. 
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Second Civil Appeal No. 111 of 1935 
May 13, 1935 


BHAIDE, J. 
Firu RADHA RAM-ASA RAM— 
— APPELLANT 
VETSUS 
GANGA RAM—PuanTIFF AND ANOTHER 
— DEFENDANTS — RESPONDENTS 

Hindu Law—Will—Co parcener alienating ancestral 
property —Alienation, whether votdable—Will of 
ancestral property, whether valid. 

A co-parcener governed by Hindu Law has power 
to sell or mortgage aucestral property under certain 
circumstances and an alienation made by him is only 
voidable. It may, therefore, be validated by the 
consent of the co-parceners concerned. A will of 
ancestral property, however, stands on a different 
footing. It cannot be validated even with the con- 
sent of the co-parceners, the reason being that a 
will speaks from the date of the testator's death and 
the title of the co-parceners by survivorship vesting 
in them atthe moment of his death, there remains 
nothing upon which the will can operate. Madan 
Lal v. Chitdu (1), Kishan Chand v. Naranjan Dass 
(5) and Lakhmichand v. Anandi (6), distinguished, 
Lukshman v. Ramchandra (2), Bhikhabhai Oghaddas 
v. Purshottam Girdhardass (3) and Subbarani 
Reddi v. Ramamma (4), referred to, 


S. O. A. from the decree of the Ad litional . 
District Judge, Lyallpur, dated October 4, 
1934. 

Mr. Iqbal Singh, for the Appellant. 

Messrs. J. L. Kapur and Fakir Chand 
Mittal, for the Respondents. 

Judgment. —The house in dispute was 
attached in execution of a money-decree 
against one Ram Chand. Ganga Ram,a 
son of Ram Chand, raised an objection 
that the house was bequeathed in his 
favour by Devi Ditta Mal, his deceased 
grandfather and was his exclusive pro- 
perty. The objection was dismissed, and he 
thereupon instituted the suit to establish 
his title. The suit was dismissed by the trial 
Court but was decreed on appeal by the 
lower Appellate Court. From this decision, 
the decree-holder has preferred a second 
appeal. The parties are admittedly gov- 
erned by Hindu Law It was found by the 
learned Additional District Judge that the 
house was ancestral. But he held that the 
will executed by Devi Ditta Mal was nor 
void, but only voidable at the instance of 
the co-parceners and that the decree-holder 
had no locus standi to challenge its validity, 
In support of this view the learned Jndga 
has relied on Madan Lal v. Chiddu (1). 
That case, however, related to a mortgage 
of ancestral property and not toa will. 

The case of a will is distinguishable 
from any other alienation of ancestral pro, 


Wea an R 1930 All. 852; 128 Ind. Oas 829; eee 
528, 


597 
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perty under Hindu Law. A cc-parcener 
governed by Hindu Law has power to sell or 
mortgage ancestral property under certain 
circumstances and an alienation made by 
him is only voidable. It may, therefore, 
be validated by the consent of the co- 
parceners concerned. A will of ancestral pro- 
perty, however, stands on a difterent foot- 
ing. It cannot be validated even with the 
consent of the co-parceners, the reason 
being that a will speaks from the date of 
the testator’s death and the title of the co- 
parceners by survivorship vesting in them 
at the moment of his death there remains 
nothing upon which the will can operate: cf 
para. 256, Mulla’s Principles of Hindu Law 
and the authorities cited therein, e. g., 
Lukshman v. Ramchandrao (2), Bhikhabhai 
Oghaddas v. Purshottam Girdhardas(3) and 
Subharani Reddi v. Ramamma (4). The 
learned Counsel for the respondent has 
referred to Kishan 
Dass (5), but the point at issue therein 
was really different and no definite opinion 
was expressed on the point which arises in 
‘the case, The head-note of that ruling 
appears to be misleading. 

It appears that in some cases wills of 
ancestral property, executed with the con- 
sent of all the co-parceners concerned, have 
been upheld as a family arrangement: see, 
e. g, Lakhmichandv. Anandi (6). But this 
aspect of the question need not detain us, 
asin the present instance the willis not 
alleged to have been executed with such 
‘consent. The invalidity of a will of an- 
_cestral property by a co-parcener when there 
are other co-parceners in existence ap- 
pears to follow from the nature of 
co-parcenary property and the rule of suc- 
cession by  survivorship:, cf. Mayne’s 
Hindu Law, Edn, 9, p. 582 and Bhikhabhai 
Oghaddas v. Purshottam Girdhardas (8). 
In my opinion, the decision of the trial 
Court was correct. I accordingly accept 
this appeal and restore the decree of the 
trial Court. As the law point involved is 
not free from difficulty and has been the 
subject of some conflict of opinion, I leave 


(2) 5B48;7 1A 18); 4 Sar. 173(P O). 

(3) 50 B 558; 96 Ind. Cas. 421; A 1 R 1926 Bom. 
37%; 28 Bom. L R 696. 

(4) 43 M 24; 59 Ind, Cas, €81; AI R 1920 Mad. 
681; 12 L W 249; (1920) MW N 529, 
A (5) A IR 1928 Lah. 967; 113 Ind. Cas. 298; 10 Lab. 


89. 

(6) 48 A 313; 95 Ind. Cas, 566; A IR 1926 P O 
54; 53 LA 193; 24 AL J 669;43 0 LJ 513; 28 
Bom, L R 910; 51 MLJ52; (1926) M W N 529; 30 
W N58); 310 WN 101 @ Oyi 
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the parties to bear their costs in this 
appeal. J 

D. Appeal accepted. 


—— 


MADRAS HIGH COURT 
Civil Revision Petitions Nos. 1191 to 1193 
of 1933 
April 9, 1935 
VeENKaTasobBa Rao, J. 
A.M. A. MURUGAPPA CHETTIAR— 
PRTITIONER 
; versus 
S. M. A. M. RAMASAMI OHETTIAR 
AND OTHERS—RESPONDENTS 
Civil Procedure Code (Act V of 1908), s. 73, O0. KAT, 
r. 12—Madras Civil Rules of Practice, r, 199—Ezecu- 
tion sale—Decree-holder setting off purchase money 
with leave of Court—Other decree-holders applying for 
execution after sale but within 15 days thereof, whether 
entitled to rateable distribution—Iule 199, whether 


-ultra vires. 


Under O. XXI, r. 72, Civil Procedure “Code, where 
the purchase priceis either equal to or less than 
the decree amount, the right ofthe decree~holder 
who has been granted permission to set off the pur- 
chase money against the decree amount is controlled 
only to this extent, namely, that he is bound to bring 
into Court such sums alone asare due to those 
decree-holders whose application for execution were 
pending on the date of the sale. Decree-holders who 
come in later, that is, after the date of the sale 
but before the expiry of the 15th day cannot claim 
rateable distribution in such a case. 

Rule 199 of the Madras Civil Rules of Practice to the 
extent to which it is opposed to and inconsistent with 
the provisions of the First Schedule of the Civil Pro- 
cedure Oode cannot take effect. Reference under 
Stamp Act, In ve (|), Bhyararaju Ramaraju v. 
Pulavartht Lashmiah (2) and Sait Punnamchand v. 
Satyanandam (3), referred to. 

O. R. P. under ss. 115 of Act V of 1903 
and 107 of the Government of India Act 
praying the High Court to revise the order 
of the Court of the Subordinate Judge of 
Coimbatore, dated July 24, 1933, and made 
in B. A. Nos. 378, 379 and 380 of 1931, 
respectively in Ii. P. R. No. 463 of 1929 in 
O.8. No. 142 of 1929. 


Mr. K. V. Ramachandra Ayyar, for. the 
Petitioner. 

Mr. K.S. Desikan, for the Respondents. 

Judgment.—The question that arises 
is, whether the respondents are entitled to 
rateable distribution under s. 73, Civil Pro- 
cedure Code. ‘Ihe petitioner in execution 
of his decree brought to sale certain prop- 
erlies and purchased them himself with the 
leave of the Court under O. XXI, r. 72. 
The amount due to him under the decree 
was Ks. 4,000, odd and as the highest bidder 
he purchased the properties for about 
Rs, 3,315. This he set off against the decree 
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amount, that is to sary, he did not deposit 
any sum in Court. 

Order XXI, r. 72, provides :— 

“(1) No holder of a decree in execution of which 
property is sold shall, without the express permission 


of the Court, bid for or purchase the property, 
and 

(2) where a decree-holder purchases with such per- 
mission, the purchase money and the amount due on 
the decree may, subject to the provisions of s. 73, be 
set off against one another, and the Court executing 
the decree shallenter up satisfaction of the decree in 
whole or in part accordingly.” 


The purchase price having been less than 
the sum due to him under the decree, the 
petitioner was entitled to set off the price 
against the decree amount but that right 
is, as the rule just quoted shows “subject 
to the provisions of s.73”: Now turning 
to that section, we find that all such persons 
as had applied for the execution of their 
decrees before the assets were received by 
the Court, are entitled to rateable distri- 
bution. Inr. 72, cl. 2 extracted above, the 
use of the word ‘may’ in the first part of it 
and ‘shall’ in the second part is, in my 
opinion, significant. The decree-holder, 
when the amount of his bid is either equal 
to, or less than, the decree amount, may at 
his option set off against it the purchase 
price. The use of the word ‘may’ shows 
that he has such liberty, of which he may 
at his pleasure avail himself or not; if he 
chooses to take advantage of it, the Court 
has no option (that is the effect of the word 
‘shall') butto enter up satisfaction of the 
decree in whole or in part as the case may 
be, Several decree-holders had obtained 
decrees against the judgment-debtor in 
question and there were pending on the 
date of the sale, petitions filed by some of 
them (either three or four, the exact number 
does not matter). Rule 72, cl. 2, referred 
to above shows, as already stated, that the 
petitioner’s right to set off is subject to the 
provisions of 8. 73, that is to say, he is 
bound to bring into Court such amounts as 
may be payable tothe rival decree-holders, 
whose execution petitions were pending on 
the date of the sale. The correctness of 
that position, the petitioner does not ques- 
tion and indeed he has acquiesced in the 
order of the lower Court in so far as it has 
directed him to bring in the amounts pay- 
able to the decree-holders to whom I have 
just referred. But the difficulty arises in 
this way. Subsequent to the sale but before 
the expiry of the fifteenth day therefrom, 
three other decree-holders (the respondents 
before me) applied for execution and the 
question to be decided is, whether the lower 
Court's view that they are also entitled to 
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rateable distribution, is correct. It is 
necessary to quote here two further provi- 
sions. Order XXI,r. 84: 

“Q) On every sale of immovable property the per- 
son declared to be the purchaser shall pay immediate- 
ly aftersuch declaration a deposit of twenty-five 
per cent. on the amount of his purchase money to the 
officer or otber person conducting the sale, and, in 
default of such deposit, the property shall forthwith 
be re-sold. 


(2) Where the decree-bolder is the purchaser and is 
entitled to set off the purchase money under r, 72 the 


Court may dispense with the requirements of this 
tule.” . 


Order XXI, r. 85: 

“The fullamount of purchase money payable shall 
be paid by the purchaser into Court before the Court 
closes on the fifteenth day from the'sale of the prop- 
erty; provided that, in calculating the amount to 
be so paid into Court, the purchaser shall have the 
advantage ofany set off to which he may be entitled 
underr. 72.” 


The second clause of r. 81, though the 
word there used is ‘may’ must be 
construed in such a way as to be consis- 
tent with r. 72, cl. 2, with which I have just 
dealt and with the proviso to r. 85, 
where the word that occurs is ‘shall.’ To 
construe the rule differently would lead 
to the anamoly that where a decree-holder 
is entitled to set off, the Court, as regards 
the twenty-five per cent. may, at its option, 
require him to deposit it but as regards the 
balance of the purchase money, it hasnosuch 
option and cannot compel him to bring it 
into Court. The scheme of these various 
provisions is perfectly plain. Where the pur- 
chase price is either equal to, or less than 
the decree amount, the right of the decree- 
holder (purchasing with permission) to set 
off, is controlled only to this extent, namely, 
that he is bound to bring into Court such 
sums alone as are due to those decree- 
holders, whose applications for execution 
were pending onthe date of the sale. For 
the respondents, Mr. K. S. Desikan argues, 
that if there is a single person entitled on 
the date of sale to rateable distribution, 
there is a duty cast upon the decree-holder 
to bring into Court the entire purchase 
price. This contention renders the right to 
cet off, expressly.conferred by the provi- 
sions, illusory and I am, therefore, unable 
to accept it. The literal wording of r. 199, 
of the Civil Rules of Practice which says, 

“ Provided that if there are several decree-holders 


entitled to rateable distribution, the purchase money 
shall be paid into Oourt” 


lends some support to the learned Coun- 
sel’s argument, but these words I must re- 
ject as being repungnant to the provisions 
already mentioned. Under s. 121 of the 
Civil Procedure Code the rules in the Firat 
Schedule must be regarded as a part of the 
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body of the Oode, but the High Court may 
alter or annul them by following the pro- 
cedure prescribed in Part X and s. 128 goes 
on to enact that the High Court has power 
to make rules inconsistent with those in the 
First Schedule. Rule 199 of the Civil 
Rules of Practice (the rule in question) 
occurs in the body of the rules made under 
the previous Code of Civil Procedure, to 
which s. 157, of the present Code applies. 
-That section says that the rules made under 
the repealed Code shall have operation 
only ‘so far as they are consistent’ with this 
Code,’ i. e., the present Code. | am, there- 
fore, prepared to hold that r. 199, to the 
extent to which it is opposed to, and incon- 
sistent with, the provisions of the First 
Schedule, cannot take effect. Reference 
‘under Stamp Act, In re (1), does not, in my 
opinion, lay down any general rele in the 
opposite sense. The inconvenience and 
hardship that results, should the contrary 
view prevail, is obvious. Let us suppose 
that the amount due to the decree-holder- 
purchaser is Rs, 20,000, and to the rival 
decree-holder Rs. 400 (i. e. one-fiftieth of 
-the other amount), Let us further suppose 
that the amount of the bid is Rs. 10,200. 
The decree-holder would then be entitled 
to Rs. 10,000 and the opposite party to 
Rs. 200. According to the respondents’ 
contention although the amount due to the 
other person is Rs. 201) only, the decree- 
holder is nevertheless bound to bring into 
Court the entire sum of Rs. 10,200. It is 
with a view to avoid this result that the 
various provisions to which I have referred, 
have been enacted; it would be a barren 
formality to require the decree-holder to 
bring in the Rs. 10,000 to which he him- 
self is entitled. I am, therefore, of the 
opinion that the only amount that the peti- 
tioner was bound to bring into Court, was 
the sum due to those decree-holders whose 
execution applications were pending on the 
date of the sale. 

Where there has heen a set off of the 
nature described, the assets are realised 
within the meaning of s. 73, on the date 
of the sale itself. it has been so held in 
Bhyararaju Ramaraju v.  Pulavarthi 
Lashmiah (2), where it 18 pointed out, “The 
whole of the amount must be deemed to 
have been received or realised eo instanti 
vue sale is made,” a view that has also been 


(1) 37 M 17; 20 Ind. Cas, 775; 24 M L J 637 
FB). 


(4) A I R 1931 Mad. 103; 130 Ind. Oes. 458; (1930) M 
W N 568; Ind, Rul. (1931) Mad, 378, 
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adopted in Sait Punnamchand v. Saiya. 
nandam (3) l 

The respondents’ Counsel then contends 
Kasi granting that the petitioner was bound 
to bring into Court only the sum due to 
those decree-holders whose execution appli- 
cations were pending on the date of the 
sale, even then, the bringing into Court of 
such sum amounts to a receipt of the assets 
within the meaning of s. 73. He puts his 
argument thus: the amount which the 
decree-holder is bound to bring in, must be 
deposited within the fifteenth day of the 
sale; whether it isin fact so deposited or 
not, by some fiction the amcunt must be 
regarded as having been brought in on the 
last day of the period; therefore, (that is 
the argument) when a rival decree-holder 
presents a petition after the dale of the 
sale but before the fifteenth day, he must 
be deemed to have presented it before the 
receipt of the assets. There ie, in this argu- 
ment, a fallacy. The bringing in of the 
money dces not constitute ‘realisation’ or 
‘receipt’ within e. 73; the money is brought 
in for the benefit of those persons alone 
whose applications were pending on the 
date of the sale. Decree-holders who come 
in later, i. e., afler the date of the sale but 
before the expiry of fifteenth day, cannot, 
by calling the deposit, ‘realisation’ or 
‘receipt’ claim rateable distribution. 

In the result, the orders of the lower 
Courts are reversed and each of these peti- 
tions is allowed with costs which will not 
include Counsel's fee. 

A. Petitions allowed. 

(3)65 M L J 569; 145 Ind. Cas. 975: A IR 1933 
Mad. t04; 38 L W 579; i(1£33) M W N1145; 57 M 38; 
6R M178 (2). 


LAHORE HIGH COURT 
Second Civil Appeal No. 870 of 1934 
April 3, 1935 
Acna HAIDAR, J. 
KANHAYA AND OTHELS— DEFENDANTS 
— A FPELLANTS 
TETSUS 
TRIKHA AND 0OTHERE—PLAINTIFES 
— RESPON DENTS 

Adverse possession—Co-sharer—Transfer by one of 
joint land—Transferee, if can acquire adverse posses- 
sion against cc-owners. , i 

A transferee froma co-sharer occupies in the 
eye of the law the came position as his transferor 
and by the mere fact of obtaining a transfer in his 
favour and appropriating to his own use scme of the 
joint land, he does not acquire title by adverse pos-. 
sessicn as against his co-owners. There must be 
some clear assertion of hostile title on his behalf 
accompanied by distinct acts of ouster of hia co- 
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sharers for 4 period of more than 
before the suit, before he can acquire title by 
adverse possession. Abdul Gafur v. Ashamath Bibi 
(3) and Anwar v. Kishan Singh (4), dissented from, 
Thiagaraja Pillai v. Appavoo Pillai (1), distinguish- 
ed, Mam Raj v. Chhotu (2), Biswanath Chakravarti v. 
Rabija Khatun (5), Subah Lal v. Fateh Mohamad 6) 
aad Halim Shak v. Rahim Bakhsh (7), relied on. 

S. O0. A. from a decree of the District 
Judge, Karnal, dated February 27, 1934. 

Mr. Shamair Chand, for the Appellants. 

Mr. Mukand Lal Puri, for the Respon- 
dents, 


twelve years 


Judgment.—On December 12, 1882, one 
Amin Singh, who was a cosharerin the 
joint khata measuring about 1,800 bighas 
kham, executed a sale-deed of 2 bighas and 
6 biswas of land which he held jointly with 
his other co-sharers in favour of Jai Dayal, 
the predecessor-in-title of. the present 
plaintiffs. Inthe course of certain parti- 
tion proceedings the plaintiffs pleaded that 
they were in possession of 53 bighas of land 
and that this area should be excluded from 
partition. The Revenue Court directed the 
plaintiffs to establish their right in Civil 
Courts. Thereupon the plaintiffs brought 
the present suit for a declaration that 53 
bighas, 10 biswas and 12 biswansis of land 
detailed in the plaint belonged to them and 
was in their possession and that the said 
land was not liable to partition and that 
the defendants had nosharein it. Both the 
Courts below have decreed the plaintiffs’ 
suit. The defendants have come up to this 
Court in second appeal. The lower 
Appellate Court has recorded the finding 
that the sale by Amin Singh in favour of 
Jai Dayal, wasia respect of 2 bighas and 
6 biswas only, but the plaintiffs have been 
in possession of a larger area which comes 
to about 53 bighas—2 bighas and 6 biswas 
under purchase from Amin Singh which 
was already under cultivation and the rest 
which they themselves brought under 
cultivation. The Court further held that 
the plaintiffs having got a foot-hold in the 
khata by means of the sale broke other 
banjar land and took possession thereof 
and that the matter came within the 
knowledge of the other co sharers of the 
khata inasmuch as the sale-deed was a 
registered one. It accordingly held that the 
plaintiffs had acquired title by adverse 
possession over the entire area in suit and 
that the same was not liable to partition 
although the land formed partof the joint 
khata. 

The lower Appellate Court has curiously 
enough relied upon a decision of a Single 
Judge of the Madras High .Court in 
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Thiagaraja Pillai v. Appavod Pillai (1) 
and has not alluded tothe recent decision ° 
ofthe Lahore High Court in Mam Raj v: 
Chhotu (2) and other cases on the subject. 
In Mam Raj v. Chhotu (2) one co-sharer 
had transferred the entire property in 
which he along with other persons was 
aco-sharer and the sale was made openly 
and the other co-tenants were clearly 
aware of it. On this finding the learned 
Judge of the Madras High Court held that 
he mustehave been taken to have repudiated 
the title of the other co-tenants, there and 
then, and possession of the transferee 
became adverse from the time of his 
purchase. Now, the facts of the present 
case are entirely different. Here out ofa 
joint khata, which covered a large area, 
Amin Singh had transferred only 2 bighas 
and 6 biswas, but some how or other the 
plaintiffs remained in possession of the 
whole area in dispute for more than twelve 
years. It must also be remembered that 
in the revenue records the plaintiffs were 
entered as mere co-sharers throughout. On 
these facts the Madras case, assuming that 
it was- correctly decided, does not in any 
way help the plaintifs. The learned 
Oounsel for the plaintiffs-respondents has 
referred to Abdul Gafur v. Ashamath Bibi 
54Ind. Cas. 385 (3) where a Bench of two: 
learned Judges of the Madras High Court 
held that the entry of an alienee from a 
co-sharer into the property alienated is 
adverse to the other co-sharers from the 
very moment that it is made. With the 
utmost respect, I find myself unable to 
accept this view. There is also a decision 
by a Single Judge of this Court in Anwar v. 
Kishen Singh 71 Ind. Cas. 171 (4), but, with 
respect, I do not agree with the law as laid 
down in that case. . 

In my opinion the transferee from a co- 
sharer occupies jn the eye of the law the 
same position as his transferor and by the 
mere fact of obtaining a transfer in his 
favour and appropriating to his own use 
some of the joint land he does not acquire 
title by adverse possession as against his 
co-owners. There must be some clear 
aseertion of hostile title on hbis behalf 
accompanied by distinct acts of ouster of 
his co-sharers fora period of more than 


(1) A IR 1931 Mad. 22; 129 Ind. Oas. 454; (1930) 
MW N 216; Ind. Rul. (1931) Mad. 262; 33 L W 


186. 
(3) AIR 1933 Lab, 763; 148 Ind, Oas. 1112; 34 P L 


R BÉO: 6 R L 638, 
(3) 5t Ind. Oas. 335; AIR 1920 Mad. 160; 11 L W 


1. 
. (4) TL Ind. Cas. 171; ATR 1922 Lah, 208, 
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twelve years before the suit, before he can 
: acquire title by adverse possession. This 
18 not the case here. On the other hand, 
we find that the revenue entries are 
against the plaintiffs’ contention. In this 
country there are vast areas of land 
which lie uncultivated. The co-sharers 
in the villages, where barren and un- 
cultivated lands lie, sometimes cultivate 
portions of it for their benefit, but they 
are acting all the time in the eye of the 
law asco-sharers, and, therefore, for and 
on behalf of the other co-sharers. The 
enjoyment by them of the newly broken 
land would not give them an adverse 
title as against their co-sharers in the 
absence of a disclaimer of the title of 
cther co-sharers to their knowledge and 


accompanied by acts of ouster. There are 
numerous decisions in support of this 
view: Biswanath Chakravarti v. Rabija 


Khatun (5), Subah Lal v. Fateh Muhammad 
(6), Mam Raj v. Chhotu (2) and Halim 
Shah v. Rahim Bakhsh (7). I, therefore, 
allow the appeal and modify ihe decree of 
the lower Appellate Court by giving the 
plaintiffs a declaration of title in respect 
of 2 bighas and 6 biswas which they had 
purchased. Their claim in respect of 
the remainder of the land in suit would 
stand dismissed. The plaintiff-respondents 
shall pay the costs of the defendants 
throughout as they considerably over-stated 
their case. 
Appeal allowed. 


De p 
(5) 56 O 616; I17 Ind. Cas. 593; AI R 1929 Cal, 259; 
33 O W N46. | 

(6) 54 A 628; 140 Ind. Cas 653; A I R 1932 All. 393; 
(1932) A L J 425; Ind. Rul. (1933) All. 18. 

(7) 6 Luck. 170; 125 Ind. Cas, 833; AI R1930 
ae 475; 7 OWN 642; Ind. Rul. (1920) Oudh 


__ LAHORE HIGH COURT ` 
Civil Miscellaneous Appeal No. 152 of 
1934 


May 15, 1935 
ADDISON AND ArDUL RASHID, JJ. 
- In re MUNNA LAL—PLAINT. rr— 
PETITIONER 


versus 4 
GAJRAJ SINGH AND OTHERS—DEFENDANTS 
; — RESPONDENTS. 

Frivy Council Rules, r.9—Whether there isin- 
consistency between r. Yand O. XLV,r. 7, Civil Pro- 
cedure Code (Act V of 1908)—High Court, if can 
extend time limit for furnishing security beyond that 
allowed by O. XLV, r. 7. 

There is no inconsistency between the provisions 
of O. XLV, r 7, Civil Procedure Code, andr. 9 of 
the Privy Council Rules. The words “make such 
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further or other order in the premises as, in the 
opinion ofthe Court, the justice of the case re- 
quires" seem intended to cover merely incidental 
orders necessitated by the cancellation of the certifi- 
cate They do not referto orders which may be 
passed by the Court previous to the cancellation of 
this certificate, 

The High Court has no power to extend the time 
for furnishing security beyond the time set out 
in O. XLV, r. 7, Civil Procedure Code, Nilkant 
Balvant v. Vidya Narasimha Bharati (2), dissented 
from, E. An Advocate of Benares v Judges of High 
Court,Allahabad (1) and Poornanthachi v.Gopalaswami 
(3), relied on. 


O. Misc. Ap. for leave to appeal to His 
Majesty in Privy Council], from the judg- 
ment of Addison and Abdul Rashid, 
JJ., dated January 18, 1935. 

Mr. Badri Das, for the Petitioner. 

Mr. Shamair Chand, for the Respondents. 

Abdul Rashid, J.—On March 30, 1926, 
the Senior Subordinate Judge of Ludhiana 
passed a decree in favour of Munna Lal, 
plaintiff, for possession of certain property. 
The defendants preferred an appeal to 
this Court which was partly accepted on 
December 21, 1933. On February 26, 1934, 
Munna Lal, plaintif, presented an applica- 
tion for leave to appeal to His Majesty in 
Council. The application for leave to 
appeal was granted by this Court on 
January 18, 1935, and a certificate was 
issued the same day, 

Order XLV,r. 7, Civil Procedure Code, 
lays down that where the certificate is 
granted, the applicant shall, within 90 
days or such further period not exceed- 
ing sixty days as the Court may upon 
cause shown allow, from the date of the 
decree complained of, or within six weeks 
from the grant of the certificate which- 
ever is the later date, furnish security in 
cash or in Government securities for the 
costs of the respondent. In accordance 
with this provision it was incumbent on 
Munna Lal to furnish security on or before 
March 1, 1935, for the costs of the res- 
pondent, Munna Lal did not furnish 
any such security till March 5. .On 
April 25, the present application was pre- 
sented by Gajraj Singh, respondent, pray- 
ing that the certificate granted to the ap- 
pellant be cancelled and an order be pass- 
ed refusing to admit the appeal to His 
Majesty in Council. 

It was contended on behalf of the 
applicant that the provisions of O. XLV, 
r. 7, Oivil Procedure Code, were 
mandatcry, and that this Court had no 
power to extend the period for furnishing 
security for costs beyond the time allowed 
by O. XLV, r. 7, Civil Procedure Code, 
4, e., beyond six weeks from the date of 
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the grant of the certificate. Reliance was 
placed in this connection on a Full Bench 
ruling of the Allahabad High Court reported 
in B. An Advocate of Benares v. Judges 
of High Court, Allahabad (1). It was held 
in that case that the Court had no dis- 
cretion to extend the time for depositing 
security for costs or printing charges, etc., 
beyond the period allowed by r. 7, 
O. XLV, and that the language of r. 9 of 
‘the Privy Council rules even though very 
wide could not override the statutory pro- 
visions of O. XLV, r. 7, Civil Proce- 
dure Code. It was further observed that 
T. 9 was never intended to sanction the 
allowance of any further period ; and. that 
O. XLV. r. 7, Civil Procedure Code, 
and the Privy Council rule should he 
taken as parts of the same legislative 
scheme and should be construed so as to 
avoid any inconsistency. Rule 9, of the 
Privy Council Rules, runsin the following 
terms: 

` “Where an appellant, having obtained a certifi- 
cate for the admission of an appeal, fails to fur- 
nish the security or make the deposit required (or 
apply with due diligence to the Court for an order 
admitting the appeal, the Court may, on its own 
motion or on an application in that behalf made 
by the respondent, cancel the certificate for the 
admission of the appeal, and may give such direc- 
tions as to the costs of the appeal and the security 
entered into by the appellant as the Court shall 
think fit, or make such further or other order in 


the premises as, in the opinion of the Court, the 
justice of the case requires,” 


In my opinion there is no inconsistency 
between the provisions of O. XLV, r. 7, 
Civil Procedure Code, and r. 9 of the 
Privy Council Rules. The words “make 
such further or other order in the pre- 
mises as, in the opinion of the Court, 
the justice of the case requires” seem in- 
tended to cover merely incidental orders 
necessitated by the cancellation of the 
certificate. They'do not refer to orders 
which may be passed by the Court pre- 
“ vious to the cancellation of this certifi- 
cate. This fact was prominently brought 
cut in the judgment of Fawcett, J., in 
Nilkant Balwant v. Vidya Narasimha 
Bharati (2) at p. 437% It was held by a 
Division Bench of the Madras High Court 
in Poornanthachi v. Gopalaswami (3) that 
the High Court had no power to extend 


(D AIR 1933 All. 241; 143 Ind, Cas, 559; 55 A 
432; (1933) A L J207; Ind. Rul. (1833) All. 290, 

(2) 51 B 430; 101 Ind. Cas. 555; Al R 1927 Bom. 
217; 29 Bom, L R 352. 

(3) AIR 1932 Mad. 481; 138 Ind. Oas. 663; 55 M 
835; 62 M L J 665; (1932) M W N 557; 35 L W 679; 
Ind, Rul. (1932: Mad, 601. 8 s 
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the time for furnishing security beyond 
the time set out in O. XLV, r. 7, Civil 
Procedure Code. The ruling of the Bombay 
High Court reported in Nilkant Balwant 
v. Vidya Narasimha Bharati (2), which 
takes the opposite view, was discussed and 
dissented from by the Madras High Court. 
I respectfully agree with the view of the 
Allahabad and Madras High Courts allud- 
ed to above, and, with all respect, dissent 
from. the view adopted by the Bombay 
High Court in Nilkant Balwant v. Vidya 
Narasimha Bharati (2). I am of opinion 
that the High Court has no power to 
extend time for the furnishing of security 
beyond the period allowed by O. XLV, 
r. 7, Civil Procedure Code. 

4s mentioned above, the last date for 
furnishing security in the present case 
was Friday, March 1, 1935. No deposit 
was made either on Friday, March J, or 
Saturday, March, 2. The Court was 
closed on March 3 and 4, and the sec- 
urity for costs was furnished on March 5. 
There .was thus a delay of four days in 
furnishing security. Munna Lal has not 
placed any affidavit or any other evidence 
on the record which would justify this 
Court in extending the time for furnishing 
the security by four days even if the 
Oourt had power to doso, Munna Lal ig 
obviously a rich man and could easily 
provide the security within the time allow- 
ed by law. Onthe merits, therefore also, 
I am of opinion that no case has been 
made out for the extension of time. 

I would hold that we have no power 
to extend the time in the present case 
and that if we had the power, this is not 
a fit case for the exercise of such power 
in favour of Munna Lal. I would accept 
the application of the respondent with costs 
and cancel the certificate for the admis- 
sion of the appeal to His Majesty in 
Council. 

Addison, J.—I agree. 

D. Certificate cancelled. 





LAHORE HIGH COURT 
Miscellaneous Second Civil Appeal No. 1151 
of 1933 
April 10, 1935 
ADDISON AND DIN Monamman, JJ, 
HARI MOHAN LAL—JUDGMENT-DEBTOR— 
APPELLANT 
versus 
Musammat PARASANI DEVI—Dascrup- 
HOLDER—RESPONDENT 

Civil Procedure Code (Act V of 1908), s. 53—Seope 
of—Share of father’s brother coming to scn~No 
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decree against father's brother—Decree against 
father—Share, if can be attached in execution of 
such decree—Hindu Law—Debis. 

Section 53, Civil Procedure. Code, is only meant 
to caver the case of a son or other descendant who 
under the section is to be deemed the legal repre- 
sentative ofhis ancestor with respect to property 
which was liable under Hindu Law for the payment 
of the debt ofthe deceased ancestor, in respect of 
which a decree had been passed. But ib does not 
apply where a share of a brother of the father comes 
to the son and no decree has been passed against 
the father's brother. Consequently, such share can- 
not be attached in execution of decree against the 
father, Devi Das v Jada Ram (1), referred to. 

Mis. S. Œ. A. from an order of tne 
District Judge, Ferozepore, dated May 29, 
1933. 

Mr. Fakir Chand, for the Appellant. 

Addison, J.—This judgment will dispose 
of Second Appeals Nos. 1151 of 1933 and 
1084 and 1086 of 1934. ‘The facts leading 
up to Miscellaneous Second Appeal No. 1151 
at 1933 are as follows :— 

Musammat Parsani Devi sued Manohar 
Lal and Hari Mohan Lal, sons of Murari 
Lal, who was a brother of Manohar Lal, 
for Rs. 2,000 on the footirg of two hundis. 
Tt was alleged that Manobar Lal and 
Murari Lal constituted a joint Hindu 
family and that the hundis were executed 
by the deceased Murari Lal as manager 
of that family. The result of that suit 
was that Musammat Parsani obtained a 
decree against the estate of Murari Lal in 
the hands of his son Hari Mohan Lal but 
Manohar Lal, the brother, who did not 
sign the hundis, was absolved from liability. 
In execution of that decree Musammat 
Parsani attached half of the house in suit 
as representing what was the interest of 
Murari Lal in it. Both Manohar Lal and 
Murari Lal's son Hari Mohan Lal preferred 
objections to the effect that the house in 
question was joint family property and that 
therefore no portion of it was liable to be 
attached and sold to pay the debts of the 
deceased Murari Lal as no attachment had 
been effected during his lifetime. The 
objections were disallowed and two appeals 
were preferred in the Court of the District 
Judge. He dismissed the appeals, and 
against this decision, Hari Mohan Lal has 
preferred Miscellaneous Appeal No, 1151 
of 1973. f f | 

There are no merits in this appeal. 
Only half the house was attached and under 
a. 53, Civil Procedure Code, property in 
the hands of a son or other descendant, which 
is liable under Hindu Law for the payment of 
the debt of a deceased ancestor, in respect of 
which a decree has been passed, shall be 
deemed to be the property of the deceased, 
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which has come to the hands of- the son 
or other descendant as his legal represent- 
atives. We are not concerned. in this 
appeal with the half share of Manohar 
Lal against whom there was no decree as 
that was not attached. The other half was 
undoubtedly property liable under Hindu 
Law for the payment of the debt of the 
deceased Murari Lal, Under s. 53, there- 
fore, as a decree has been passed, that 
half share shall be deemed to be property 
of the deceased, which has come to the 
hands of the son as his legal representative. 
The matter is so clear as to require no 
further discussion, and we dismiss Mis- 
cellaneous Civil Appeal No.1151 of 1933 
with costs. 


Second Appeals Nos. 1084 and 1086 of 
1934 can be conveniently discussed together. 
Hari Mohan Lal is the appellant in both 
and the Punjab National Bank is ‘the 
respondent in one and the Peolples’ Bank 
of Northern India inthe other. Bach res- 
pondent obtained a decree against the 
property of Murari Lal deceased in the 
hands of his son Hari Mohan Lal and in 
execution of their respective decrees they 
attached the whole of the house in suit. 
Manohar Lal, brother of Murari Lal, object- 
ed to the attachment of any part of the 
house on the ground that it was ancestral 
joint Hindu family property which could 
not be attached and sold in execution of 
a decree for a personal debt of Murari 
Lal deceased. Manohar Lal died when 
these objections were pending. They 
were continued by Hari Mohan Lal, his 
nephew, as his legal representative and 
it was ordered that they should be treated 
as suits. The Courts below have concurred 
in holding that the wholehouse was liable 
to attachment. Against this decision Hari 
Mohan Lal has preferred Second Appeals 
Nos. 1084 and 1086 of 1934. 


There is no doubt, as held when dealing 
with Miscellaneous Civil Appeal No, 1151 
of 1933, that half the house which under 
the provisions of s. 53 must be treated as 
having come to the hands of the son 
Hari Mohan Lal as the legal representative 
of his father, can be attached and sold 
in execution of the decrees obtained against 
the property of the deceased Murari Lal. 
The question remains whether the other 
half share which represents the interest of 
Manohar Lal against whom no decree was 
passed, is-also liable in the hands of Hari 
Mohan Lal, It was contended that Devi 


1935 


Das v, Jada Ram (1) was an authority of 
a Division Bench of this Court in favour 
of that view. Thatisnot so. The question 
involved in that case was the liability of 
the son to pay the father’s debta out of 
family property which had come from the 
grandfather to the grandson as the father 
predeceased both. It was held that such 
property was liable, but that does not meat 
that the share of a brother of the father, 
which hag come tothe son, would also he 
liable. Had Murari Lal been alive, his 
half share in the joint family property 
could have been attached und sold 
to pay off the decree against him. 
Under s, 53, Civil Procedure Code, there- 
fore, that half share is undoubtedly liable, 
as already stated. But it seems to us 
that s. 53 does not make the other half 
share liable. It is not property in the 
hands of a son or other descendant of 
Manohar Lal and it could not have been 
attached to pay the decree against Murari 
Lal. It was not, therefore, property which 
was liable under Hindu Law for the pay- 
ment of the debt of Murari Lal. The 
section, therefore, does not apply in terms. 
It was only meant to cover the case ofa 
son or other descendant who under the 
section is to be deemed the legal repre- 
sentative of his ancestor with respect to 
property which wasliable under Hindu Law 
for the payment of ths debt of the de- 
ceased ancestor, in respect of which a 
decres had been passed. It follows that 
one-half of the house, representing the 
interest of Manohar Lal, was not liable to 
be sold in execution of the decree against 
the estate of Murari Lal. 

We accept both appeals Nos. 1084 and 
1086 of 1934, partially and grant Hari 
Mohan Lal a decree that half the house 
is not liable to attachment and sale in 
execution of eitherof the decreesin favour 
of the Punjab National Bank or the 
Peoples’ Bank of Northern India. The 
finding of the Courts below is maintained 
as regards the otber half. In the case 
of these two appeals, parties will bear 
their own costs throughout, as each side 


has been successful to the extent of 
one-half, 
D Order accordingly. 


(IJ A IR 1933 Lah. 857; 147 Ind. Cas, 225; 15 Lah. 
50; GRL 368; 35 P LR FG, oes. 
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CALCUTTA HIGH COURT 
Civil Appeal No. 1889 of 1933 
July 10, 1935 
R. O. Mirrar, J. X 
BIR BIKRAM KISHORE MANIKYA 
BAHADUR—PLatntTIFs— APPELLANT 
versus 
AMANADDIN AND oTHERS— 
DEFENDANTS— RESPONDENTS 
Deed ~ Construction—Lease ~Document headed ‘agree- 
ment—No vernacular word corresponding to ‘rent’ in 
body—Transferor in khas possession before transferr~ 
ing—Held? that the document was lease—Lease of tank 
—Test to see, whether it is for agricultural purposes— 
In document no reference to cultivation—No stipula- 
tion for payment of cess—Held, lease was for non=- 
agricultural purpose and was governed by Transfer 
of Property Act and not by Bengal Tenancy 
Act, 

Where, although the document is headed “an 
agreement” and although in the body of the said 
agreement no vernacular word is used which cor- 
responds to the wordrent, and where the transferor 
who was in khas possession from before, gave the 
exclusive right of khas possession io the transferee, 
the document is a lease. i 

Where tbe lease is of a tank, the trus test as to whe- 
ther the lease is for agricultural purposes or not is 
to geo whether the primary object was the lease of 
the tank or lease of the land surrounding it for pur- 
poses of agriculture. with the tank within it, 


Where in a document of lease there was no 
reference to cultivation, nor was there any stipula- 
tion for the payment of cesses and the true purpose 
for which the leass was given was for rearing and 
preserving fish inthe waters of the tank and for 
grazing cattle onthe banks which was only sub- 
sidiary : 

Held, that the lease was for non-agricultural par- 
poses governed by the provisions of Transfer of 
Property Act, and not by those of Bengal Tenancy 
Act. Nidhi Krishna Bose v. Ram Dass Sen (1) and 
Surendra Kumar Sen v, Srimati Chandratara Nath 
(2), followed. 

A. from Appellate decree of the Sub- 
Judge, First Court, Tipperah, dated May 22, 
1933. 

Messrs. J. C. Roy and Nripendra Chandra 
Das, for the Appellant. 

Mr. Upendra Kumar Roy, for the Kes- 
pondents, 


Judgment.—This eppeal is by the 
plaintiff in a suit for ejectment of the 
defendants. The plaintiff's case is that 
the defendants were tenants in respect of 
a tank and its banks in suit, the tenancy 
being governed by the provisions of the 
Tranefer of Property Act, and that the 
said tenancy has been duly terminated, 
The defendants say that they have acquir- 
ed occupancy right in the subject-matter 
of the suit. Itis admitted that the defend- 
anis were in occupation under a registered 
agreement executed by them in favour of 
{he then Maharaja Bahadur of Tipperah, 
the predecessor in title of the present 
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. Maharaja, the plaintiff, on July 4, 1917. 
Mr, Jogesh Chandra Roy who appears for 
the plaintiffappellant whose suit was dis- 
missed by both the Courts below raises 
two points before me. First of all he 
says that ‘the aforesaid document which 
allowed the defendants to 
in possession for five years, created a 
license and not a lease; and eecondly, 
he contends that even if it is conceded 
to be a lease, it is a lease for non- 
agricultural purposes, and the defend- 
anis became tenants from month to month 
after the expiry of the term of the said lease. 

On the first point I cannot agree with 
Mr. Jogesh Chandra Roy, although the 
document is headed “an agreement” and 
. although in the body of the said agree- 
ment no vernacular word is used which 
corresponds to tke word rent, it is 
quite clear that the Maharaja who was 
in khas pcssession from before, gave the 
exclusive right of khas possession to the 
defendants. On a fair reading of the 
document, I do hold that this document 
is a lease, and the subject-matter of 
this suit was demised to the defendants 
for a period of five years from 1326 to 
1330 Tipperah year. On the second point 
I agree with the contention of the appel- 
lant, and Ido hold thatthe main pur- 
pose of this Jetting was non-agricultural. 
The subject-matter of the demise are a 
tank of an area of about 13 kanis and its 
banks, the area of whichis about five 
kanis. The dccument begins by saying 
that the defendants applied for holding 
possession for the purpose of rearing fish 
in the tank and grazing cattle on the 


bank. In the demise it is said that the 
defendants shall keep the boundaries 
intact, and shall be entitled to possess 


the tank by preserving or rearing fish 
and grazing cattle on the banks. The 
occupation of the tenants are described 
¿5 grihasihas, aterm of an ambiguous 
import which may either mean cultivator 
or house-holder. So far as the principles 
applicable to such cases ere concerned, 
there cannot be any doubt, That principle 
has been formulated in the judgment of 
Sir Richard Couch, C. J., and Glover, J. 
in Nidhi Krishna Bose v. Ram Dass Sen (1), 
and has been re-affirmed by Dwarkanath 
Mitter, J., in Surendra Kumar Sen v. 
Srimati Chandratara Nath (2). At p. 1067* 

(1) 20 W R341 

(2) 34 CW N 1083; 130 Ind. Ind, Cas, 2.9;A IR 
1931 Oal 135. ; 

*Page of 34 O, W. N.—[Ed] 
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of the Report, Mitter, J.. says: 


‘The true test as to whether the lease is for 
agricultural purposes or not- is to see whether the 
primary object was the lease of the tank or lease 
of the land surrounding it for purposes of agriculture 
with the tank wibhin it” 


No doubt on considering the lease in 
that particular case both the Hon'ble 
Judges came to the conclusion that the 
primary object was the lease of the banks 
surrounding the tank and that lease was 
taken for the purpose of grazing agricul- 
tural cattle. On the particular facts of 
that case and on the particular terms of 
the document in that case, they came to 
the conclusion that the defendants acquired 
occupancy right in tha subject-matter of 
that suit, although the lease comprised a 
tank and its banks, and the purpose of 
letting out the tank was for rearing fish 
and the purpose of letting out the banks 
was for grazing cattle. The true test is, 
as has keen formulated in that case, to 
find out what was the primary object. Pro- 
ceeding on that basis, it is necessary to con- 
sider the terms of the registered agreement, 
dated July 4, 1917, which admittedly 
governs the rights of the parties. In this 
document there is no reference to culti- 
vation. There is no stipulation for the 
payment of cesses. The true purpose for 
which the lease was given was for rearing 
and preserving fish in the waters of the 
tank and for grazing cattle on the banks 
which was only subsidiary. When the 
other terms are examined, it is 
quite clear that the principal or the 
primary object was for rearing fish. In 
the document itself it is stated that the 
tank, being used by the neighbours and 
the public in general, the right of these 
persons must be reserved. On the tenants 
is imposed an obligation to take 

“particular care to see that the water of the tank 
may not becoms unfit for human useand by being 
covered by pana and various kinds of acquatic 


plants and weeds, it may not cause injury to the 
health of the public.” 


If the water of the tank becomes pol- 
luted on account of negligence of or any 
act of the tenants, and, if for that reason 
any order be issued or any sentence be 
passed by the Municipalily or any other 
office of the Government, then the tenants 
are to remain wholly responsible for that: 

“There will be no concern of the landlord. ... 
. . lf the tenants exceed any of the aforesaid rights 
or if ib be necessary for the landlord to take the 
said tank into khas possession, within the term of 
tbis agreement, than the tenants will have without 
objection to, give up possession thereof before the 
expiry of the term, and shall neither beable to claim 
nor be entitled to claima refund of the Nazar money.” 
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Then there are clauses restricting the 
sale or mortgage by the tenants and there 
a reference is made only to the tank. 
There is a further clause that on the 
expiry of the term they shall give up the 
said tank to the khas possession of the 
plaintiff. In all the covenants in the lease 
the tank and not the bank is mentioned. It 
is clear in my judgment that the principal 
parcel of the demise, was intended to be 
the tank and not the bank, which is to be 
used subject to the restrictions indicated 
above; and the purpose for which the tank 
was to be held clearly a non-agricultural 
purpose, namely preservation of fish. 

In this view of the matter I am clearly 
of opinion that on a construction of this 
dosument, the primary object of the let- 
ting was a non-agricultural purpose, and 
following the principle laid down by Sir 
Richard Couch in Nidhi Krishna Bose v. 
Ram Das Sen (1) and by Mitter, J., in 
Surendra Kumar Sen v. Srimati Chandra- 
tera Nath (2) I do hold that the lease in the 
present case is governed by the provisions of 
the Transfer of Property Act, and not by the 
provisions of the Bengal Tenancy Act. On 
the expiry of the terms of the lease, the 
defendants became tenants from month to 
month and.there is no dispute that their 
tenancy, if precarious, was determined ac- 
cording to Jaw. I accordingly set aside 
the judgments and decrees of the Courts 
below and pass a decree in favour of the 
plaintiff in terms of his prayer. The ap- 
peal is accordingly allowed with costs, 
both of this Court and of the Courts below. 
Prayer for leave to appeal under s. 15, 
Letters Patent is refused. 4 

D. Appeal allowed. 


LAHORE HIGH COURT 
Letters Patent Appeal No. 94 of 1934 
February 20, 1935 
ADDISON AND Din MOHAMMAD, JJ. 
Sardar ALI SHAH—Desrenpant— 
APPELLANT 
TEVsus 
FATEH MOHAMMAD Mutawalli— 
FLAINTIFF — RESPONDENT 
Muhammadan Law—Religious institution—Khankah 
~—Appointment of mutawalli by bhek—A ppointment 
influenced by will of deceased mutawalli—Validity of 
appointment—Suit for declaration that plaintiff was 
appointed mutawalli and for injunction restraining 
defendant from preventing him from duty-—Main- 
tainability, without prayer for possessign—Khankahs 
and takyae, uhether recognized by Muhammadan 
religion. 
Where a 


pereon is appointed mutawalli of a 
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khankah by the bhek or order, the appointment is - 
valid even though it was influenced by the will of the 
deceased mutawalli. Sardar Ali Shah v. Gahne 
Shah (24, referred to. h 

Khankahs and takyas and such like institutions 
do not come under the strict purview of Muhamma- 
dan Law and they are not recognized by the 
Muhammadan religion strictly interpreted. 

A suit for a declaration that the plaintiff has been 
appointed to the cflice of mutawallt by the bhek or 
order, and for an injunction restraining the defend- 
ant nashin from preventing him in carrying out his 
duties, iscompetent and no suit for possession is 
necessaryr Gahne Shah v Maulu Shah (1), relied 


on, 

L. P. A. from anorder of Agha Haider, J., 
dated June 18, 1934. 

Mr. Dev Raj Sawhney, for the Appellant. 

Messrs. Mohammad Alam and Tek Chand, 
for the Respondent . 

Addison,J.—This dispute is concern- 
ed with the office of mutwalli in the 
khankah known as Takya Shah Shudah 
in Ludhiana. There has been previous 
litigation, a description of some of the 
cases being given in Gahne Shah v. Maulu 
Shah, 125 Ind. Oas. 633 (1), and Sardar 
Ali Shah v. Gahne Shah, 112 Ind. Cas. 
847 (2). Originally the offices of sajjadah- 
nashin and mutwaili were combined in 
one person.. The last of these was Jhande 
Shah. On his death in 1922 the two 
offices were separated by the bhek or order. 
Sardar Ali Shah, who is the defendant 
in this case, was appointed the sajjadah- 
nashin or spiritual head, and Gehne 
Shah was appointed ‘mutwalli, that is, 
the person in charge of the secular 
affairs of the institution. Each was able 
successfully to establishhis right against 
other claimants. Litigation then followed 
between Sardar Ali thah and Gehna 
Shah about their respective duties and 
powers which are set out in an agreement, 
These duties and powers formed the 
subject of the decision of this Court reported 
as Sardar Ali Shah v. Gahne Shah, 
142 Ind. Cas. 817 (2). This decree was 
passed on January 25,1933, and three days 
later Gehne Shah died. 


The plaintiff in the present case ig 
Fateh Mohammad, the chela or disciple 
of Gehne Shah. He has instituted a 
suit against the sajjadah nashin Sardar 
Ali Shah for a declaration that he has 
been appointed to the office of mutwalli 
by the bhek or order and for aninjunction 
restraining the sajjadeh nashin from 


(1) 125 Ind, Cas. 633; A I R1930 Lah. 728: Ind, 
Rul. (1930) Lah. 619. 

(2) 142 Ind. Cas. 847; A I R 1933 Lah, 444; Ind. Rul, 
(1933) Lah, 278, < 
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“ preventing him carrying out his duties 
He succeeded in the lower Appellate 
Court and the second appeal of the saj- 
jadha nashin Sardar Ali Shah was 
summarily dismissed by a Judge of 
this Court. Against this decision this 
Letters Patent appeal has been preferred. 
The defence set up was mainly; (1) that 
Fateh Mohammad had not been apppoint- 
ed mutwalli by tha bhek and that, in 
fact, the sajjadah nashin himself had 
been appointed by the bhekor order 
to the post of mutwalli in addition to 


his office as spiritual head; and (2) that 
the suit should have been one for pos- 
session. 


On the first question there is a clear 
finding of fact which is supported by 
ample evidence that the plaintiff Fateh 
Mohammed was appointed mutwalli by 
the bhek or order in place of Gehne 
Shah deceased. The evidence has been 


characterised by the lower Appellate 
Court as overwhelming. It is contend- 
ed that Fateh Mohammad succeeded 


merely by virtue of a will, dated Septem- 
ber 2, 1932, executed by the deceased 
Gehne Shah who died on January 28, 
1933, and that as this was not a will 
made on his death- bed, it was ineffective in 
accordance with the provisions of para. 166, 
of Mulla’s Muhammadan Law, Edn. 10. This 
argument, however, is untenable. Khankahs 
and takyas and such like institutions do 
not come within the strict purview of 
Muhammadan law and, probably, it is correct 
to sav that they are not recognised by 
the Muhammadan religioa strictly interpret- 
ed. It was foundin Gahne Shah v. Maulu 
Shah 125 Ind. Cas. 633 (|), that the suc- 
this shrine was regulated by 


cession in > 
and dependent on an election by the 
bhek or order. Again in the opening 


paragrah of the judgment in Sardar Ali Shah 
v. Gahne Shah 142 Ind. Cas. 847 (2), it 
was said that the sajjadah nashin and 
mutwallt of this shrine were elected by 
the bhek or order. In fact, the main 
defence of the sajjadak nashin was that 
the order had appointed him mutwalli 
‘and it was conceded before the lower 
Appellate Court that the bhek or order 
was the supreme authority making ap- 
pointments to the offices of mutwalli 
nha sajjudah nashin. It has been found 
by that Court that the election set up 
‘by the sajjadah nashin was not an 
election, but a farce while there was a 
proper election by the order of Fateh 
Mohammad to fhe office of  mutwalli, 
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It may be the case that the order waS% 
influenced by the will of Gehne Shah 


which was executed five months before 
his death at a time when he was suffer- 
ing from chronic bronchitis, but Fateh 
Mohammad was not appointed by virtue 
of this will, but by the election. 

As regards the second point, the suit 
appears tobe competent. The case is 
on all fours with the decision of a 
Division Bench composed of Sir Lawrence 
Jenkins and Mr. Justice Batty of the 
Bombay High Court. This decision is 
Kunj Bahari v. Keshav Lal Hiralal, (3). 
It was held that a suit in circumstances 
similar to the present for a declaration 
and injunction was competent. It was 
said that 

“An injunction restraining all interference with 
the occupancy by. the plaintiff of gadi secures in 
the most complete manner to him the rights he 
claims, We do not say that the plaintiff might 
not in terms have asked for possession of the 
office he says is his; we will assume he could, 
but how would practical effect be given to an 
award of possession of an office otherwise than by 
preventing interference with the rights of which it 
is made up. We cannot see why the reliefof an 
injunction should not be given if the right claimed 
be established.” 

There is no force in this appeal which 
is dismissed with coste. 


D, Appeal dismissed. 
(3) 28 B 567; 6 Bom. L R475, 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT 
Criminal Revision Application No. 392 
of 1934 
January 23, 1935 
Niyoal, A.J. O. 
NATHU AND ofHERS—APPLICANT3 
versus 


EMPEROR—ReEsponDENT 

Criminal Procedure Code (Act V of 1898), s. 436— 
District Magistrate, when can set aside order of 
discharge and order further enquiry— Criminal trial 
—Weak points in prosecution—Magistrate’s duty to 
take notice of them. 

The District Magistrate can exercise his power of 
directing further enquiry only when the order of 
discharge is perverse or prima facie incorrect, 
Sheocharan v. Emperor (|), relied on, 

Held, on review of evidence, that the order of dis- 
charge was not perverse and the District Magistrate's 
order for further enquiry should be set aside, and 
the order of discharge, restored, 

The Magistrate discharging the functions of a Judge 
cannot afford to ignore tbe weak points of the pro- 
secution in reaching a conclusion. If the Magistrates 
are to becondemned for this, there will be hardly 
any casein which any accused person could entepe 
tain even the faintest hope of acquittal, 
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Cr, R. App. against an order of the Dis- 
trict Magistrate, Hoshangabad, dated Sep- 
tember 11, 1934. 

Mr. J. Sen, for the Applicants. 

Mr. V. Bose, Standing Counsel, for the 
Crown, Non-Applicant, ; 

Order.—The applicanis had been pro- 
secuted for offences punishable under ss. 379 
and 447, Indian Penal Cods, in the Court 
of the Naib Tahsildar and Magistrate, 
Second Olass, Sohagpur, but were dis- 
charged. The matter came to the notice 
of the District Magistrate through ihe 
Deputy Superintendent, Police, and he sent 
for the record and on perusal came to the 
conclusion that the trial Magistrate had 
taken a definitely perverse view of the 
evidence in disbelieving the prosecution 
evidence. He, therefore, set aside the order 
of discharge and directed a re-trial. It is 
to revise this order that this application 
has been filed. 

It was laid down in Sheccharan v. 
Emperor (1), that the District Magistrate 
could exercise his power of directing further 
enquily only when the order of discharge is 
perverse or prima facie incorrect. The 
learned District Magistrate has no doubt 
recorded his opinion that the trial Magis- 
trate’s view was perverse but has failed to 
give adequate reasons to sustain his 
opinion. I have heard the arguments at 
great length bearing cn the evidence on 
record and I am unable to agree with the 
District Magistrate that the order of dis- 
charge was perverse, although it may be 
conceded that a view different from that 
taken by the trial Magistrate was possible. 
The trying Magistrate closely scrutinised 
the evidence before reaching the conclusion 
that he did. He did not reject the prcsecu- 
tion evidence for the sole reascn that the 
important wiinesses were relations and 
-servants of the ccmplainant. He has 
given many cther reascns besides that. 
These witnesses had given evidence for 
the complainant in some other proceed- 
ings which took place between the parties 
in the past, and it would not be unreason- 
able to hold that they would be under the in- 
fluence of the complainant or, at any rate, 
strongly biased in his favour. The most 
important thing which apparently was not 
noticed by the District Magistrate was that 
a report had been made on March 5, 1934. 
In that report it was distinctly stated that 
the persons who forcibly cut the crops were 
servants of Musammat Amano and Nanhi, 


q) 21N LR 88 90 Ind, Cas 385: 26 < : 
AT BIDHO Na ee Or, Lg 1637; 
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the proprietors of patti No. 2. No refer- 


ence whatsoever was made to Manoharlal. 
Gobardhan (P. W. No. 11) deposed that 
those who cut the crops on the 8th were the 
same as those who cut the crops on the oth. 
Now, none of the acsused persons is CON- 
nected with Musammat Amano but they are 
all connected with Manobarlal. If so, how 
did the first report come to be made? How 
could these persons have been described ab 
the servants of Amano? Was there any 
enquiry made as to whether the first report 
was true or false? The defence case was 
that the men who had cut the crops on these 
days were the servants of Amano and that 
is substantiated, at least partially, by 
Ex. D-1, the report made by Murlidhar him- 
self, The circumstance introduces a mystery 
into the case, i 

Excluding the evidence of Murlidhar 
and that of Debi Singh and Gobardhan 
which was undoubtedly interested, there 
remains the evidence of Bhopat, Kallo, 
Mathuria and Kasturi. It must be noticed 
that these two women are the wives res- 
pectively of the first mentioned two wit- 
nesses. They were put forward as having 
witnessed the identification of the several 
accused ata parado held for the purpose. 
Kallo was asked to identify the accused 
in Court but he picked out only (wo men 
one of whom was Vijoy Singh Malguzar of 
Keolari who was casually sitting in the 
Court. These witnesses were not able to 
identify the accused properly in Court. 
Their evidence 1s altogether unimpressive 
tome. Apart from the evidence of Murli- 
dhar and his relatives, there was no evidence 
definite enough to identify the accused 
persons as those who were concerned in 
cutting the crops. - 

The District Magistrate was obvious- 
ly in error in supposing that the trial Magis- 
trate had found that there was no looting 
of any sort on ihe sth. The trial Magis- 
trate believes Dr. Nafre and has distinctly 
stated in his order that there was looting, 
but he expressed his inability to hold that 
the accused persons who were produced 
before him had been concerned in the 
forcible cutting of the crops. 

I do not tnd anything in the trial 
Magistrate's order to justify the District 
Magistrates remark that he had taken 
upon himself the duties of the defence 
Counsel. That remark could be made in 
any case in which the Magistrate records a 
finding of discharge or acquittal, The 
Magistrate discharging the functions of a 
Judge cannot afford to ignore the weak 
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points of the prosecution in reaching a cor- 
clusion. If the Magistrates are to be con- 
demned in this manner, there will be hardly 
any case in which any accused person could 
entertain even the faintest hope of acquittal. 
The District Magistrate erred in characteris- 
ing the trial Magistrate’s order as perverse 
for the simple reason that he differed from 
his view. 

On behalf of the applicants there is 
some comment as tothe manner in which 
the case was brought by the Deputy Super- 
intendent of Police, to the notice of the Ma- 
gistrate. Although it may be conceded that 
it would, to inspire public confidence in the 

-administration of justice, be desirable for 
the Public Prosecutor to move the District 
Magistrate by an application for revising 
the order cf discharge, there is nothing con- 
trary to law in the procedure that has been 
followed. 

I set aside the District Magistrate's 
order and restore the order of discharge. 

D, Order set aside. 


MADRAS HIGH COURT 
Special Bench 
Second Civil Appeal No. 5 of Third 
Criminal Sessions of 1934 
December 4, 1934 
Corniss, BURN AND LAKSHMANA Rao, JJ. 
M. RAMANUJA AYYANGAR 
—PETITIONER 
versus 
EMPEROR—Oppositze Party 


Appeal—Privy Council—Fetition for leave to appeal 
to Privy Council —Important point of law reserved 
for decision of High Court—Competency of petition— 
‘Letters Patent (Mad.), cls, 41, t6—Right of appeal to 
Privy Council depends on High Court declaring 
caseas fit—High Court's duty regarding criminal case 
—Privy Council, whether a Court of criminal appeal 
— Evidence Act (I of 1872), 5. 167- Jury trial—Trial 
by jury at High Court Sessions — S. 167, if applies— 
Review—Powers under cl. 26— High Court, if can 
dedide sufficiency of evidence. 

Where a petition for leave to appeal to the Privy 
Council is made in a case where a point of law has 
beenreserved for the decision of the High Court, 
there can be no doubt, that the petition is com- 
petent. Barendra Kumar Ghosh v. Emperor (`, 
followed. 

The right of appeal given by cl. 4), Letters Patent 
is subject to the proviso that the High Court shall 
declare that the case is a fit one for appeal. The 
High Court therefore has the duty of satisfying itself, 
before declaring a case fit for appeal, that the case 
falls within the limits prescribed by the Privy 
Qouncil for the entertainment of appeals in criminal 
matters ` < 

Their Lordships of the Judicial Committee have 
repeatedly declared that they are not a Court of 
criminal appeal, Dal Singh v, Emperor (2), follow- 
ed, 2 ; : 
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There is nothing in the Evidence Act to support 
the suggestion that s, 167, Evidence Act, has no appli- 
cation to a case tried bya jury at the High Court 
Criminal Sessions. On the contrary, the High Oourt 
in exercising its power of review under cl. 26, Letters 
Patent has full power to decide whether the evidence 
properly received at the trial is sufficient to sustain a 
conviction. 

Messrs. T. K. Venkatarama Sastri and 
R. Rangachari, for the Accused. 

Mr. T. S. Anantaraman for Mr. 5. 
Ranganatha Aiyar, for the Crown. 

Cornish, J.—This petition for leave to 
appeal tothe Privy Council is made in a 
case where a point of Jaw has been reserv- 
ed forthe decision of the High Oourt. 
There can be no doubt then from what is 
said by their Lordships in Barendra 
Kumar Ghosh v. Emperor (1), that the 
petition is competent. But the right of 
appeal given by cl. 41, Letters Patent, is 
subject to the proviso that the High 
Court shall declare that the case is a 
fit one for appeal. The High Court there- 
fore, has the duty of satisfying itself, before 
declaring a case fit for appeal, that the 
case falls within the limits prescribed by 
the Privy Council for the entertainment of 
appeals in criminal matters. Their Lord- 
ships of the Judicial Committee have re- 
peatedly declared that they are not a Oourt 
of criminal appeal. In Dal Singh v. Emperor 
(2}, they say: 

Ty ig well-settled that the unwritten principles. 
ofthe constitution of the Empire restrain the 
Judicial Committee from being used in general 
as a Court of review in criminal cases. But 
while the Sovereign in Council does not interfere 
merely on the question whether the Court below 
has come to a proper conclusion as to guilt or 
innocence, such interference ought to take 
place where there has been a disregard of tbe 
proper forms of legal process, grievous and not 
merely technical in character, or a violation of 
principles insuch a fashion as amount to a denial 
of justice." | ; 

And again, 

“A mere mistake on the part of the Court below, 
as for example, in the admission of improper’ 
evidence, will not suffice if it has not led to 
injustice of a grave character. Nor do the Judi- 
cial Committee advise interference merely because 
they themselves would have taken a different view of 
evidence admitted. Such questions are, as 2 general 
rule, treated as being for the final decision of the 
Courts below.” < Wi 

The learned Advocate for the petitioner 


(1) 521A 40; 85 Ind. Cas, 47;A IR 1925 PO 1; 
26 dr. LJ 431; 52 O 197; 29 0 W_N 181; (1925) M W 
N2;LR6 AP Ol; 2% P L R 50; 27 Bom. LR 
148:6 PLT 19; 23 AL J 314; 41 O L J 240; 
A&M LJ 518; 10 W N 935; 3 Pat, LRI Cr. 


P 0). 

$ BHIAL; 39 Ind. Cas. 311; AI R 1917P 0 
25:18 Cr, L J 471; 44 O 876; 15 A L J 475; 1 P LW 
661; 19 Bom. LR 510; 21 O W N 818; 2601 J 13; 
6L W 71, 22M LT 31;(1917) M WN 522; 11 Bur, Ly 
T 54;13 N L R 100 (P O) ` i 
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has founded his argument in favour of 
the petitioner on two grounds. First, that a 
wrong construction has been put upon 
8. 27, Evidence Act, resulting in the 
wrongful admission of confessional state- 
ments. His second ground relates to the 
application of s, 167, Evidence Act. The 
construction put upon s. 27 bythe maj- 
ority of us has ceased to beof practical 
importance in tho case because we have 
unanimously held that independently of 
the questioned statements there was suffi- 
cient evidence to justify’ the conviction. 
There is nothing in the Evidence Act to 
support the suggestion thats. 167 has no 
application toa case tried by a jury at the 
High Court Criminal Sessions. On the 
contrary, there is good authority that s. 167 
is applicable and that the High Court in 
exercising its power of review under 
c]. 26, Letters Patent, has full power to 
decide whether the evidence properly 
received at the trial is sufficient to sustain 
a conviction: see Queen v. Hurribole Chun- 
der Ghose (3), Imperatrix v. Pitamher Jina 
(4) and Queen-Empress v. Patrick McGrive 
(©). No doubt, asurged by the learned 
Advocate, important questions of law are 
raised in the case; but that circumstance 
.would not, in the light of what is said by 
their Lordships in Dal Singh v. Emperor (2), 
be a valid reason for sanctioning a fure 
ther appeal. Admittedly the other evidence 
given at the trial was properly received, 
and in our opinion, it is sufficient to sup- 
port the conviction, I think, therefore, 
that we should not be justified in declar- 
ing this case fit for appeal. 

Burn, J.—1 agree. 

Lakshmana Rao, J.—I agree. 

ACN, Petition dismissed. 


- [Later on, the accused applied to the 
Privy Council for special leave to appeal 
„and this was refused. The sentence was, 
however, commuted toone of transporta- 
tion for life by an order of the Governor- 
-General-in-Council—Ed.] 

(8) 1 O 207; 25 W R 86 Or. 

(4) 2 B 61. 

(5) 4 O W N 433 (F. B). 
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PATNA HIGH COURT 
Criminal Appeal No. 248 of 1934 
December 3, 1934 
AGARWALA AND VARMA, JJ. 
PEM MAHTON AND ANOTHER — 
APPELLANTS 
versus 
EMPEROR —Opposite Party 

Criminal Procedure Code (Act V of 1898), ss. 420 
ani 419—Accused appealing from jail—Appeal dis- 
missed—Another appeal through Pleader—Maintain- 
ability—Criminal Trial—Appeal, 

The Criminal Procedure Code, does not confer 
more than one right of appeal to any accused per- 
son froma conviction and sentence passed on him 
nor does the Code or the Letters Patent of the Patna 
High Court permit an appealin a criminal matter 
from an order of one or more Judges of the Oourt to 
other Judges of the Court. The Court cannot enter- 
tain an appeal from the conviction and sentence 
passed on the accused after the dismissal of the 
appeal which he preferred from jail nor has any 
Court power to review or revise the order of dis- 
missal. Where, therefore, an accused in jail filesan 
appeal under the provisions ofs. 420, Criminal Pro- 
cedure Code, which is diamissed, another appeal 
under s. 419, through a Pleader is not maintain- 
able. $ 

[Case-law referred to] = h 

Cr. A. from the decision of the Magistrate, 
First Class, Giridih, dated June 30, 1931. 

Mr. Balde? Sahay, for the Appellants. 

The Assistant Government Advocate, for 
the Crown. 


Agarwala, J.—The learned Assistant 
Government Advocate raises a preliminary 
objection to the hearing of this appeal, 
The facts necessary to be stated arethat 
the appellants Pem Mahton and Jitan 
Mahton were charged under s. 412, Penal 
Code, and tried jointly with one Khublal 
Turi who was charged under s.395, in 
respect of dacoity which took place at 
village Mohanpur, on March 20,1934. The 
three accused persons were convicted by 
the Ist Class Magistrate who tried them by 
an order dated June 30, 1934, and from 
these convicticns they preferred appeals. 
At the time when these appeals were 
presented the appellants were in jail. The 
petitions of appeal were, therefore, pre- 
sented through the officer in charge of 
the jail in accordance with the provisions 
of s. 420, Criminal Procedure Code. The 
memoranda of appeal were received in this 
Court on August 1, 1934, and laid before 
constituting the 
Criminal Bench on the 8th. The appeals 
were dismissed on the 13th. On Septem- 
ber 5, the present memorandum of appeal 
on behalf of two ofthe accused persons, 
namely Pem Mahton and Jitan Makton 
was presented through an Advocate, The 


office notedon the memorandum of appeal 
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the fact of the dismissal of the appeal 
presented from the jail. At the time when 
this appeal was presented, the Criminal 
Bench consisted cf the same Jearned Judges 
who had dismissed the appeals from jail. 
Their Lordships, however, on September 6, 
directed notice to be issued and that the 
appeal would be heard. The contention of 
the learned Assistant Government Advocate 
‘is that in view of the dismissal of the 
appeals from jail the present appeal is 


‘incompetent. The right of appeal from 
the convictions in the present 
case is conferred by s. 408, cl. (b), 


‘the case having been tried by a Magistrate 
specially empowered by s. 30, and one of 
‘the accused, namely, Khublal Turi, having 
been sentenced to six years’ rigorous 
-imprisonment. Section 419 prescribes the 
-manner in which an appeal is to kepre- 
sented, viz, by a petition in writing 
presented by tke appellant or his pleader. 
If the appellant is in jai], s. 420 permits 
him to present his petition to the officer 
in charge of the jail who is required to 
forward itto the proper Appellate Court. 
Section 421,empowers the Appellate Court 
after perusal of the petition to dismiss 
the appeal summarily. 

In the case, however, of an appeal 
presented by an appellant in person or 
through a Pleader, the proviso to cl,1 of 
8.421, requires that the appellant or his 
Pleader should be afforded a reasonable 
opportunity of being heard in support of 
the appeal before it is dismissed. This 
proviso isexpressly limited to an appeal 
presented by the appellant in person or 
through a Pleader and it does not apply 
to an appeal presented under s. 420, through 
the officer in charge of the jail in which 
the appellant is confined. The Code does 
not confer more than one right of appeal 
to any accused person from a conviction 
and sentence passed on him nor does the 
Code or the Letters Patent of this Court 
-permit an appeal in a criminal matter 
from an order of oneor more Judges of the 
Court to other Judges of the Court, By 
presenting the petition from jail the ap- 
pellants preferred the appeal which was 
open to them and that appeal was finally 
disposed of by the order of August 13. 
No other appeal lies from the convictions 
recorded by the trial -Court or from 
the order cf this Court dismissing 
the appeal presented from jail. That this 
appeal is incompetent is, therefore, quite 
-clear from the provisions of the Code 
already referred to, Thejmatier, however, 
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recently considered by a 
of the Allahabad High 
Court in Emperor v. Khiali (1). In that 
case two persons who had been convicted 


‘by an Additional Sessions Judge presented 


appeals through the officer in charge of 
the jailin which they were serving their 
sentences. The petitions of appeal reached 
the High Court on April 15, 1922. They 
were laid before a single Judge of the 
Court on April 20, and were dismissed by 
him on April 21, < 
‘On May 1, a petition of appeal was 
presented through Counsel. The office re- 
ported that the appellants had already 
presented an appeal from jail which had 
been dismissed. Counsel then presented 
another petition on May 8. ‘The Jearned 
Judge before whom this petition was lajd, 
directed it to ke laid before a Bench of 
two Judges for consideration. Eventually 
it came before the learned Chief Justice 
and Piggott, J. Their Lordships distin- 
guished an earlier decision in Emperor v. 
Bhawani Dihal (2) in wbich a petition of 
appeal was presented to the Sessions Court 
through Counsel while another petition by 
the same appellants presented from jail 
was already fending disposal in the Ses- 
tions Court. The Sessions Judge, over- 
looking the fact that an appeal had been 
presented thiovgh Counsel dismissed the 
appeal from jail summarily and then prc- 
ceeded to dismiss the appeal presented 
through Counsel without affording him an 
opportunity of appearing in support of it. 
The High Court held that this procedure 
was illegal and, having set aside the order 
of the Sessions Judge dismissing the appeal 
directed him to re-admit it and to dispose 
of it according tolaw after hearing Coun- 
sel. In the latter case the learned Chief 
Justice and Piggott, J., observed: 
©The point of that decision obviously is that 


when once a petition of appeal has been filed 
‘through Counsel under s. 419, Oriminal ‘Procedure 


-Code, it is improper to dismies the appeal summarily 


at all andan order summarily dismissing an appeal 
while there is a petition presented through Counsel 
pending and undisposed of on the file of the Court, 
would be nonetheless an improper order because it 
happened that another petition of appeal in the 
same matter from the same convict had been 
received through the Superintendent of the 
jail.” : : f 
With regard to the case with which they 
were themselves ‘dealing, their Lordships 
said: 

(1) 44 A 759; 68 Ind. Cag, 41; A I R 1922 All, 480: 
23 Or, LJ £05; 20A L J 739; 4 U PLR (A) 


163. 
š a AW N1906, 303 3ALJ 694; 40r L J 
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“In the case now before us, the order summarily 
dismissing the petitions of appeal presented on 
behalf of Khiali and Hulasi through the Superin- 
tendent of the jail in which they were confined 
was a valid and proper order, there being on the 
file of this Court on that day no petition of appeal 
other than the two petitions received through the 
Superintendent of the jail. The right of appeal 
allowed to Khiali and Hulasi against their convic- 
tion by the Sessions Judge and sentences passed 
upon them has, therefore, been fully exercised 
according to law and their appeals have been dis- 
posed of by a proper and valid order of this 
Court, before the petition of appeal with which 
we are now dealing was ever presented to the 
Court at all.” 


„ Their Lordships dissented from the deci- 
sion of Lindsay, J., sitting as Jadicial 
Commisioner of Oudhin Hulaiv. Emperor 36 
Ind. Oas. 133 (3). In a later case Emperor v. 
Mewa Ram (4), the Sessions J udge, in ignor- 
ance ofthe fact that a convict had already 
preferred an appeal through a mulehtar, 
rejected the appeal which he subsequently 
preferred from jail while the appeal pre- 
sented through the mukhiar was still pend- 
ing disposal. On discovering that the latter 
appeal was still pending, the Sessions 
Judge referred the case to the High Court 
to ascertain whether he had power to set 
aside his own order dismissing the appeal. 
Daniels, J., held that the Sessions Judge 
Kad no power but that the High Court in 
the exercise of its revisional jurisdiction 
had power to set aside the order dismiss- 
ing the appeal presented from jail. This 
was accordingly done and the Sessions 
Judge was directed to re-hear the appeal. 
In this Court the power of a Criminal 
Court to review its own order has been 
negatived in Lachmi Singh v, Bhusi Singh 
- 43 Ind. Cas. 817 (5) and Gaja Chaudhury v. 
Debi Chaudhury 72 Ind. Oas. 945 (6). 

In Kunhammad Haji v. Emperor (7), the 
facts were that the convicted persons pre- 
ferred an appeal from jail to the vacation 
Judge of the High Court, which was dis- 
missed on June X, 1922, On the re-open- 
ing of the Court after the vacation “on 
July 17, 1922, another petition of appeal 
in the same case was presented through 
Counsel, It was conceded by Counsel for 
the appellant that unless some ground 


3 (3) 35 Ind, Cas, 133; A I R 1916 Oudh 85; 17 Or, L 
493. 


(4) AIR 1926 All. 178; 90 Ind. Cas. 917; 26 Cr, L 
ae 48 A 208 23 A L J 1051; LR 6A 202 
T 


32 43 Ind. Oas, 817; AIR 1917 Pat. 110; 19 Or, L. 
5. 


(6) 72 Ind. Cas, 945; A IR 1923 Pat, 532; 24 Cr 
LJ 481; 1 Pat. LR 97 Or, : 

(7) 46 M 382; 72 Jnd. Cas. 599: AT R 1923 Mad. 
426; 24 Or, L J439; 46 M $82; 44ML J 450; 
(1928) M W N94, 3 
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could be found for disregarding the deci- 
sion of June 2, the appeal presented 
by him could not be entertained on the 
merits, The High Oourt, however, was 
asked to treat the memorandum of appeal 
as an application for revision of the order 
of June 2, or as an application for review 
of the order. Their Lordships held that tha 
High Court had no power to revise the 
judgment of one or more. of the Judges of 
the Court, With regard to the second 
point, viz., that the memorandum of appeal 
should he treated as an application for 
review it was argued that the subsequent 
appeal was as a matter of fact admitted 
by the same learned Judge who in the 
vacation had dismissed the appeal from 
jail and it was contended that this 
amounted to the setting aside by that 
learned Judge of his previous order and 
re-opening of the cas3 on its merits. It 
appeared that the learned Judge who ad- 
mitted the subsequent appeal was not con- 
scious of the fact that he had previously 
dismissed an appeal from jail by the 
same appellant. Oldfield and Devadoss, JJ. 
decided that the High Court had no power 
to review the first Judge's order dismissing 
the appeal from jail. In Nand Kishore Lal v. 
Emperor 51 Ind. Cas. 271 (8), Coutts, J.in this 
Court held that the High Court has no power 
to review its own judgment pronounced in 
criminal revision, but in Assistant Govern- 
ment Advocate v. Upendra Nath Mukerji (9), 
Dhavle, J., reviewed an ex parte interlocu- 
tory order passed by himself in Chambers. 
In Kuldip Das v. Emperor (10), the Bench 
to which an appeal was presented recorded 
the following order : 

“This appeal is dismissed except as to the 


question of sentence on which only it will be 
heard.” 


It was subsequently held by the same 
Division Bench that it was not open to the 
same or another Bench to go behind the 
order of dismissal. In a later case, In re 
Tadi Somu Naidu (11) two persons who 
had been convicted of forgery and whose 
convictions and sentences had been con- 
firmed by the Sessions Judge on appeal 
applied to the High Oourt in revision to 


(8) 51 Ind. Oas. 271; (1919) Pat. 514: 20 Or. L J 
7 


47, 

(9) AIR 1931 Pat. 81; 130 Ind. Oas. 538; (1931) 
Cr, Cas. 201; 32 Or. L J551;11P L T 892: Ind. 
Rul. (1931) Pat. 186. 

(10) 11 Pat, 697; 141 Ind. Oas. 15t; A IR 1933 
Pat. 38; (1933) Or, Oas. 54; 340r. L J 118; Ind, 
Rul. (1933) Pat, 44. 

(11) 47 M 428; 84 Ind. Oes, 850; A IR 1924 Mad 
640; F Or. LJ 370: 46 M L J 456; 34M LT 218; 204 
LW 18, 
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* get aside the convictions and sentences on 
the ground that the Magistrate by whom 
they had been passed had no jurisdiction 
to try the case. The application was ad- 
mitted by Devadoss, J.,and came up for 
hearing before Krishnan, J., on September 
27,1923. One of the applicants appeared 
through a Vakil who stated that he had 
no instructions and the other applicant did 


not appear at all in person or by a 
Pleader. Krishnan, J., confirmed the con- 
victions and enhanced the sentences. 


Later on October 25, Krishnan, J. vacated 
his previous order apparently on the 
ground that the applicants had had no 
opportunity of showing cause against 
enhancement of their sentences and, there- 
fore, that his order of September 27, was 
without jurisdiction. The learned Judge 
accordingly directed the case to be reheard 
on the question of enhancement. The case 
came up before Waller, J., who directed 
it to be laid before a Division Bench. 
Jt then came before Odgers and 
Wallace, JJ., when the Public Prosecutor 
argued that Krishnan, J., had no power 
to vacate his order of September 27, 
Their Lordships observed that: 

“The judgment of the High Court in a criminal 
matter as soon as it is signed, is final and the 
Court becomes funtus officio as soon as that is 
done and thereafter there is no power to revise or 
alter that decision,” 

But their Lordships went on to hold 
that an order to the prejudice of an 
accused passed without affording him an 
opportunity of being heard as, for in- 
stance, as happened in the case before 
their Lordships, where a case was by 
mistake posted on the list on a day 
anterior to that fixed in the notice to the 
accused, is null and void ab initio as 
being one passed without jurisdiction. 
Their Lordships stated at p. 434* of the 
report: 

“We are in no way reviewing or revising any 
order of Krishnan, J. but simply deciding that 
there was no previous valid adjudication to bar a 
hearing on the merits,” 

In the case before us at present, the order 
of the Bench dismissing the appeal from 
jail on August 13, 1954, was proper and 
valid in law and cannot be treated as a 

` nullity. A suggestion was made that the 
subsequent order of the same Bench 
admitting the present appeal when present- 
ed through an Advocate on Septem- 
ber 6, should be regarded as an 
order reviewing the order of dismissal. 
I am not prepared to hold that the 


“spar a A 
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Bench which admitted the appeal on 
September 6, intended to assume a juris- 
diction which it did not possess. The 
view I take of that order is that it admit- 
ted the appeal subject to any 
objection which might be taken to- its 
hearing. It ia not necessary in the present 
case to go as far as Lort-Williams and 
McNair, JJ., in the recent case reported 
in Dahu Raut v. Emperor (12), where 
their Lordships held dissenting from In re 
Tadi Somu Naidu (11), and the decision 
of theirown Court in Ramesh Pada Mondal 
v. Kadambini Dassi (13), that 

“A Oriminal Bench of the High Court, when it 
has signed its judgment, has no power to alter or 
review it, even if it may be without jurisdiction, 
except to correct a clerical error.” 

In my view, therefore, this Court has 
no power to entertain an appeal from the 
conviction and sentence passed on the 
appellants after the dismissal of the appeal 
which they preferred from jail and neither 
this Bench nor the Bench which admitted 
the appeal has power to review or revise 
the order of dismissal. The appeal must, 
therefore, be dismissed. 

Varma, J.—I agree. 

D. Appeal dismissed. 

(12) 61 O 155; 145 Ind. Cas. 937; A I R1933 Cal, 
870; (1933) Cr. Cas. 1481; 34 Cr. L J 1100; 330 W N 
25; 6 R O 168. 

(3) 55 O 417; 104 Ind, Cas. 447; A I R 1927 Cal 
709: 28 Cr. LJ 831; 31 OW N9960; 8A ICr. R 
438, 
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MADRAS HIGH COURT 
Appeal Against Order No. 330 of 1932 
March 27, 1935 
PANDRANG ROW, J. 
HENRY MERIEU— APPELLANT] 
Versus ; 
Taz OFFICIAL RECEIVER, MADURA— 
RESPONDENT 

Civil Procedure Code (Act V of 1806), 0. XXI, 
r. 12—Provincial Insolvency Act (V of 1920), s. 28 
—Ezecution sale—Purchase by decree-holder with 
permission to bid and to set off purchase money 
against decree amount—Sale of property after pre~ 
sentation of insolvency petition without notice to 
Receiver—V alidity of  sale—Official Receiver, 
whether entitled to require decree-holder 
to refund purchase money. 

The executing Oourt granted permission to a 
decree-holder to bid for the property which he had 
brought to sale in execution and to set off the purchase 
money against the decree amount and the -decree- 
holder accordingly purchased the property and the 
purchase money was set off. Just before the sale, 
however, another creditor had applied for adjudi- 
cating the judgment-debtor as an insolvent and he 
was adjudicated as an insolvent after the sale. 

The Official Receiver, without notice to whom 


the property had been sold, applied to the Court 


1935 


for an order directing the decree-holder who had 
purchased the property to deposit the purchase 
money in Court: 

_ Held (i) that the sale wasa nullity inasmuch as 
it washeld without impleading or giving notice 
to the Official Receiver in whom the property had 
vested by the order of adjudication which had 
retrospective effect from the date of presentation of 
the petition. Raghunath Das v. Sundar Khatri 
(1) and Anantarama Ayyar v. Kuttimalu Kovi- 
lamma (2), referred to. 

(ii) that the Court could not, in any event, in 
the interests of justice go back upon its previous 
order allowing set-off on the basis of which the 
decree-holder had purchased the property and could 
not order the decree-holder to deposit the purchase 
money in Court. 

A. against the order of the District 
Court of Madura, dated July 19, 1932, 


and made in E. A, No. 1388 of 1932, 


in E. P. No. 42 of 1929, in O. S. No. 820 of 


1923, on the file of the High Court. 


Messrs. King and Partridge, for the Ap- 
pellant. 
Mr. K. S. Desikan, for the Respondent. 
Judgment.—This is an appeal from 
the order of the District Judge of Madura, 
dated July 19, 1932, on an application by the 
Official Receiver of Madura. The applica- 
tion purported to be made under ss. 4, 5 
“and 51 of the Provincial Insolvency Act and 
s. 47 and s. 151 of the Civil Procedure Code 
and the principal prayer therein was that 
the respondent who is the decree-holder 
purchaser in execution of the decree obtain- 
ed by him in O.S. No. 820 of 1923, on the 
file of the High Court: should be directed to 
pay to the petitioner, that is, the Official 
Receiver, the sale amount of Rs. 20,520 
with interest thereon from the date of sale, 
namely, July 14,1930. The respondent is a 
merchant residing in France and he pur- 
chased the property of the judgment-debtor 
after obtaining permission from the Court 
to bidand also to set-off the purchase price 
against the amount dueto him under the 
decree. There can be no doubt that it was 
because he was given permission to set-off 
along with the permission to bid that he 
actually bid at the sale and purchased the 
properties. Unfortunately the actual sale 
took place at about 4 pP. m., on July 14, 
1930, while a little earlierin the day at 
about 11 a.M., a petition had been filed in 
another, Court in Madura, namely, the 
Subordinate Judge’s Court to adjudicate 
the judgment-debtor astan insolvent, and 
that petition for adjudication was subse- 
quently allowed andthe judgment-debtor 
was adjudicated insolvent. The result of 
the adjudication under s. 28 (7) was that 
it took effect from the date of the presenta- 
tion of the petition itself. In other words, 
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at the time when the sale actually took 
place, the judgment-debtor whose property 
was being sold had already become an 
insolvent and adjudicated as such inthe 
eye of the law. The sale was held with- 
out notice of course to the Official Receiver 
in whom the property of the insolvent was 
vested by the order of adjudication with 
effect from the date of the sale. A sale of 
this kind ought to have been deemed to be 
a nullity in view of the decision of the 
Privy Council in Raghunath Das v. Sunder 
Das Khatri (1), which was followed in the 
subsequent decision reported in Ananta- 
rama Ayyar Yv. Kuttimalu Kovilamma (2). 
The learned District Judge, however, con- 
firmedthe sale on March 15, 1932, 4. e., over 
18 months after the sale, and recorded part 


. satisfaction of the decree in spite of the 


decree-holder’s attempt to resile from the 
sale, The respondent’s main contentions 
were thatthe sale to him was expressly 
subject to the condition that he was to have 
the right to set-off the purchase price 
against the decree amount, that the confir- 
mation of the sale was also subject to the 
same condition as could be seen by 
the Courts order recording part 
satisfaction of the decree, and that the 
Official Receiver was, therefore, not entit]- 
ed to demand that the previous order of 
the Court allowing a set-off and recog- 
nising it should be set aside or to require 
that the respondent should deposit the 
purchase money into Court for payment to 
the Official Receiver. The learned District 
Judge wasof opinion that the permission 
given by the Court to set-off was subject to 
the general provisions of the law, one of 
which is s, 51 of the Provincial Insolvency 
Act. He was furtherof opinion that ‘there 
is no apparent injustice (though there may 
be much practical inconvenience) in re- 
quiring a purchaser to pay the price which 
he has himself offered for property, merely 
because he has not been able to adjust the 
price as he had every reason to expect’. 
He accordingly held in spite of the pre- 
vious orders that the respondent should 
pay to the Official Receiver the purchase 
money, namely, Rs. 20,5920 with interest 
thereon at 6 per cent. 

In this appeal by the respondent two 
main contentions have been put forward, 
namely, (1) that the sale itself is'a nullity 

(1) 42 072; 24 Ind. Cas. 301; AIR 1914 P O 
129; 41 A 251;18 OWN 1058; 1 L W567; 27 M 
LJ 150; 13 M L T353; (1914) M WN 747; 16 Bom. 
LR 814; 20 OLI 555; 13A LJ 154(P O.) 

(2)20 ML J 611; 34 Ind. Cas. 629; AI R 1917 
Mad, 924;19 MLT 357; 3L W 50. 
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. and therefore, the purchaser should not be 
called uponto pay the purchase money 
either into Court or to the Official Receiver, 
and (2) that if the sale cannot be regard- 
ed as a nullity, the order allowing set-uff 
and recording part satisfaction ofthe dec- 
ree must remain unchanged and the res- 
pondent cannot be asked to pay the pur- 
chase money into Court or to the Official 
Receiver. Ihave already indicated my 
view asregards the first question, namely, 
that the sale must be regarded as 4 nullity. 
At the time the sale took place, the judg- 
ment-debtor had lost his title to the proper- 
ty as the property must be deemed to have 
vested in the Official Receiver. There was, 
moreover, no notice of the sale to the Official 
Receiver. 

As regards the second question, it seems 
to methat the Court should not have 
permitted itself at the instance of the 
Official Receiver to go back upon its pre- 
vious orders allowing set-off and recording 
part satisfaction of the decree. If those 
orders were wrong, they ought to have 
been appealed against, and solong as they 
were not appealed against, they were final, 
and the Official Receiver was not entitled 
to move the same Court which passed those 
orders to cancel or ignore them to the de- 
triment of the respondent. It is obvious 
that the respondent bid for the property 
only because he was permitted to set-off the 
purchase money against the decree amount. 
Otherwise he would not have bid at all. 
It is not right thatthe Court should hold 
him to his bid and at the same time resile 
from its own permission to set-off the pur- 
chase money. In the matter of sales held 
by it the Court has to observe at least the 
ordinary standards of honesty; simply be- 
cause the Court cannot be sued, the Court 
cannot and should not do anything in the 
matter of sales which savours of chicanery 
or injustice. Greater unfairness than what 
has been orderedto bedone there can 
hardly be; a decree-holder who bid for the 
judgment-debtor’s properly on the distinct 
understanding and with the Court’s express 
permission to set-offthe purchase money 
against the decree amount is now asked 
to pay the purchase money in cash ignor- 
ing the permission to set-off. This, I am 
certain, is a course of conduct which no 
Court would regard as defensible in the 
case of a private person, for no 
private perscn would: be allow- 
ed to hold the other party to his part of 
the bargain while he himself claims to re- 
sile from his part of the bargain; and I 
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do not see any reason why the Court should 
permit itself to do what would not be 
defensible in the case of a private person. 
I amofopinion that apart from legal con- 
siderations, common honesty requires that 
the respondent should not be compelled by 
the Court in thelight of what has happened 
to pay to the petitioner such a large sum 
as Rs. 20,000 and odd with interest in 
cash in spite of the set-off that was 
allowed by the Court and the satisfac- 
tion of the decree recorded by the Court. 
The Court's own formal orders cannot be 
ignored and treated as waste paper in 
this fashion by the very Court which pas- 
sed them, and itdoes not make any differ- 
ence merely because it is invited todo by 
an Official Receiver who purportsto act for 
the general benefit of the creditors. The 
excuse for 
such a thing: ausis talibus istis non Jura 
subserviunt. The appeal should, in my 
opinion, be allowed on both the grounds, 
The order of the Court below is set aside 
and the appellant will get his costs in this 
Court and inthe Court below from the 


Official Receiver to be paid out of the 
estate. 
Ae Appeal allowed. - 


__ PATNA HIGH COURT ` 
Civil Revision Petition No. 451 of 1985 
September 23, 1935 
MAOPHERSON, J. 

DEWAN SINGH AND OTAERS—ACOUSED 

— PETITIONEES 
VETSUS 
EMPEROR— Opposite Party 

Criminal Procedure Code (Act V of 1898), s. 106— 
Appellate Court passing order under s. 106 without 
special noticeto parties—Legality of procedure. 

It is not an incorrect procedure contrary to gene- 
ral principles of justice for the Appellate Court to 
pass an order under s. 106, Oriminal Procedure 
Code, without especial notice to the parties, 

C 


JR. P. from an order of the Magistrate 
with appellate powers under s. 407 (2) of 
the Code of Criminal Procedure, Gaya, dated 
August 16, 1935, modifying that of the 
Sub-Deputy Magistrate, Nawadah, dated 
July 30, 1935. 

Messrs. Pitamber Jha and Rati Kanta 
Chaudhuri, for the Petitioners, 

Messrs. Manohar Lal and Raj Kishore, 
for the Opposite Party. 


Judgment.—This rule is limited to the 
question whether an order under a. 106 of 
the-Code of Oriminal Procedure which was 
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passed at the appellate stage should stand. 
The bond into which each of the prisoners 
is asked to enter is for Rs.100 with one 
surety of the like amount to keep the peace 
for one year. 

The findings of fact are that when Tulsi 
Mahto collected mangoes from trees on 
plot No. 442 and sent intimation to the 
various maliks to make arrangements to 
take their respective shares, some of the 
amla of one malik Hari Singh attended, 
but the first petitioner, who was the gomasta 
of Raghunandan Singh and other maliks, 
brought a mob including the other peti- 
tioners and on a claim that the trees 
belonged exclusively to his master removed 
the mangoes after assaulting with lathis 
the amlas of the first named malik. The 
petitioners were convicted under s. 147 
and also under ss. 323 and 379 of the Indian 
Penal Code and were sentenced under 
8. 147, the first two petitioners who used 
iron-bound lathis to three months’ rigorous 
imprisonment and the others to rigorous 
imprisonment for onemonth, No further 
sentence was passed under ss. 323 and 379. 

Upon appeal the convictions under as. 147 
and 323 were maintained while that under 
8.379 was set aside. The sentences were 
maintained and the Appellate Court then 
added the following: — 

“As the trouble may recur, I think thatan order 
under s. 106 of the Code of Criminal Procedure 
Should be made, and under that section, 1 direct the 
appellants each to enter into a bond for Rs. 109 
with one surety of the like amount to keep the peace 
for one year", 

In support of the rules reliance is placed 
upon the decision in Jai Singh v. King- 
Emperor (1). For the opposite party the 
contention is that that case is easily disting- 
uishable from the present care as being 
a petty matter in which the Magistrate of 
the Second Olass convicted under s. 323 
and imposed a fine of Rs. 50 and the 
District Magistrate in appeal reduced the 
fine to one of Rs. 10 and added an order 
under s. 106 of the Code of Criminal Proce- 
dure. The contention on behalf of the 
opposite party is clearly sound. The 
present is avery different case in which 
Beradar Lal, a servant of Hari Singh, a 
malik, received at least five lathi blows, 
and there is every reason to apprehend that 
there may be a recurrence of the trouble 
owing to the violence of the party of the peti- 
ticners. 

It is, however, objected further to the 
order under s. 106 that no notice was given 


(1) AT R 1927 Pat, 87; 97 Ind. Oas, 424; 27 Or. LJ 
13. 
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to the petitioners before the order was 
passed and reliance is again placed upon 
the decision cited. am, however, not 
Prepared to accept the view that it isan 
incorrect procedure contrary to general 
Principles of justice for the Appellate Court 
to pass an order under 8.108 without a 
special notice to the parties. It may 
Teasonably be supposed that the whole 
matter is peculiarly within the vision of the 
Appellate Court after it has heard the 
Advocateeon behalf of the appellants and 
that the appellants, especially in a case 
of appeal from a Magistrate of the Second 
Olass, must, in spite of s. 349 of the Code 
of Oriminal Procedure, have always hefore 
their eyes the possibility that the Appellate 
Oourt will think it necessary to pass an 
order which the trying Oourt not having 
First Olass powers, was not authorized to 
pass. Neither on principle nor in the 
circumstances of the particular case is 
any ground made out to warrant interfe- 
rence with the order under s. 106 passed by 
the Appellate Court. 


The application is, therefore, without 
merit and the Rule is discharged. 
Ne Rule discharged. 


ee 


SIND JUDICIAL COMMISSIONER'S 
COURT 


Criminal Revision Application No. 125 
of 1935 
August 27, 1935 
Davis, J.C. AND Loo, A. J. O. 
DURLABJI HANSRAJ—A ppLioant 
: versus 
MUNICIPAL CORPORATION, KARACHI 
—-OPPOSITE Party 

Karachi City Municipal Act, 1933, ss, 195 (1) 
(a), 197 — Chief Officer empowered to take 
action in respect of fixture—Plea of adverse posses- 
sion, whether can be availed of person owning fixture 
—Limitation Act (IX of 1908), Sch. I, Art. 146-A. 
- Where statutory powers are specifically conferred, 
it cannot bethe intention of the legislature that 
these powers should be nullified by the application 
of Art. 146-A, Limitation Act. Where, therefore, 
there is a clear statutory provision authorizing the 
Chief Officer to take action in respect of any struc- 
ture, fixture orcovering described in s. 195, Karachi 
City Municipal Act, erected before the Bombay Dis- 
trict Municipal Act, 1901, came into forca,a plea of 
acquisition ofright by adverse possession cannot be 
availed of by a p3rson owning such a fixture and he 
can be fined for failure to comply with the orders 
of the Chief Officer. Tayaballi v. Dohad Municipa- 
lity (1) and Abaji Ragho v. Jalgaon Municipality 
(2), referred to. 


Mr. Shamdas Kimatrai, for the Applicant. 
Mr. Partabrat D. Punwani, for the 


Opposite Party, 
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Davis, J.C..—This is an application in 
revision from the judgment of the learned 
City Magistrate, Karachi, fining the appli- 
cant Re. 10 under s. 256, City of Karachi 
Municipal Act, 1933, for failure to comply 
with the order of the Chief Officer either 
to remove orto reduce to a width of two 
feet a projection into a public street. The 
projection was a plank let into the wall of 
a shop and has been admittedly in position 
for 40 years and it is urged before,us that 
the Corporation is barred from action in 
view of the fact that the applicant has 
acquired a right by adverse possession. 
Reliance is placed, particularly, upon the 
judgments of the Bombay High Court in 
the cases of Tayaballi v. Dohad Municipality 
(1) and Abaji Ragho v. Jalgaon Municipal- 
ity (2). Except for the wording of s. 197, 
City of Karachi Municipal Act, the case 
would have caused us some difficulty, but 
where, as in this case, statutory powers are 
specifically conferred, we do not think it 
was the intention of the legislature that 
these powers should be nullified by the 
application of Art. 146-A, Limitation Act. 

The preamble to the Act recites the 
necessary sanctions to the passing of this 
legislation by the Provincial Legislature to 
have been obtained and indeed this we 
must presume, and this being so, it is not, 
I think, now open to argument that the 
effects of s. 29 of Art. 146-A, Limitation 
Act, were not present to the mind of the 
sanctioning authorities. In the last of the 
two cases cited Shah, J., doubted whether 
the effect of Art. 146-A, read with s. 29, 
Limitation Act, was to deprive a Municipal- 
ity of its powers to remove encroachments 
or to carry out the duties imposed upon it 
by the legislature. As there was no 
statutory provision, the learned Judge was 
not prepared to dissent from his brother 
Judges, but in this case there is a clear 
statutory provision authorizing the Chief 
Officer to take action in respect of any 
structure, fixture, or covering 
described in s. 195, erected before the 
Bombay District Muncipal Act, 1901, came 
into force. The plank in question was 
clearly a fixture within the meaning of 
cl. (a), sub-s. 1, s. 195. We think, there- 
fore, the decision of the learned Magis- 
trate is right and we dismiss this appli- 
cation. 

Application dismissed. 


D. 
(1) 22 Bom. L R 951; 58 Ind. Oas. 326; A I R1920 
Bom. 9 


(2) 23 Bom L R 1028; 64 Ind. 


Cas. 202: 
1632 Bom 111; 46 B 335. . ISOA 


AIR 
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PATNA HIGH COURT 
Appeal from Appellate Order No. 64 
of 1935 
August 28, 1935 
FazL ALI AND Lousy, JJ. 
HARLAL KAMTI AND OTHERS— 
APPELLANTS 
versus 
JHARI SINGH AND OTAERS — RESPONDENTS 
Decree—Preliminary decrce — Application for final 
decree made within three years rejected for default 
— Subsequent application after three years—Whether: 


- dn time— Executing Court—When can go behind decree , 


—Final decree passed with jurisdiction—Court, if * 
can investigate question whether application on which 
it was made was filed in time. 

After a preliminary decree was passed, the decree- 
holders applied within three years for preparation of 
a final decree. Their first application was rejected 
for default as they had omitted to take some steps with . 
regard to the service of notice on the judgment-debt- ` 
ors. They then filed another application : 

Held, that the order rejecting the application did 
not amount to dismissal ofthe mortgage suit. After 
a decree has once been made in a suit, the suit cannot 
be dismissed unless the decree is reversed on appeal. 
And even if the decree-holder's second application 
was filed after the expiry of the period of limitation, 
the Court had full power to restore the original ap- 
plication and make its preliminary decree final for the 
ends of justice, under s. 151 of the Code of Civil 
Procedure, and that the decree which was not time- 
barred was also not incapable of execution. Jodha 
Singh v. Gokaran Das Pande (1), Chandra Shekhar 
v. Amir Begam (2), Puran Lalv. Komal Singh (3), 
Tadepalli Sriramulu v. Firm of Sriramulu (4), 
Lachmi Narain Marwari v. Balmakund Marwari 
(5)and Jungli Lall v. Laddu Ram Marwari .(6), ` 
referred to. 

An executing Court can only question such decrees 
as have been made without jurisdiction. Where the - 
Court is seized of the case and competent to pass 
orders on the application for final decree, the mere 
fact that he overlooked the bar of limitation or acted 
wrongly in not applying it would not make his order 
without jurisdiction. When the decree itself is not 
time-barred, the executing Court isnot entitled to go 
behind the decree and investigate the question whe- 
ther the application upon which it had been prepared 
was time-barred. Gora Chand Haldar v. P. K. Roy 
(8), followed. h 

A. from an order of the District Judge 
of Darbhanga, dated December 12, 1934, 
affirming that of the Munsif of Darbhanga, 
dated June 15, 1981, | 

Messrs. B. N. Mitter and B. K. Sinha, 
for the Appellants. 


Mr. R. K. Jha, for the Respondents, 


Luby, J.—Harlal Kamti and others,decree- 
holders, appeal against the order dismissing 
the execution case which they brought 
against Jhari Lal Singh and other judg- 
ment-debtors, now respondents. The facts 
are as follows:— 

The Kamti appellants got a preliminary 
decree on a mortgage bond on January 27, 
1927. Subsequently the appellant Anchu 
Singh purchased a portion of the decree 
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from thera. The mortgage decree was made 
absolute on November 25, 1930. Execution 
was taken out in June 1933; and after the 
usual formalities the property was sold at 
auction and purchased by the decree- 
holders on November 7, 1933. Miscellan- 
eous cases were then filed by the judg- 
ment-debtors. On June 5, 193}, the sale 
was set aside for failure to have notices 
served under O. XXI, r. 16, in respect of 
that portion of the decree which had been 
purchased by Anchu Singh. A few days 
later in another miscellaneous case the 
Munsif dismissed the execution case alto- 
gether, on the ground that the decree was 
time-barred and incapable of execution and 
in fact a nullity, having been made final 
on an application which was filed more 
than three years after the passing of the 
preliminary decree. This order was sup- 
ported on appeal by the learned District 
Judge of Darbhanga, who held that the 
decree was time-barred and. that the 
executing Court could go behind the decree 
as had been done by the Munsif. 

‘he first argument advanced in this 
appeal is that the decree was time-barred. 
The decree itself was not time-barred; 
but the application upon which the decree 
had been made final was filed more than 
three years after the date of the preliminary 
decree. And the period of limitation for 
such application would be three years 
under Art. 181 of the Limitation Act. It 
must be noticed, however, that the decree- 
holders had applied within the three years 
for preparation of a final decree. Their 
first application was rejected for default as 
they had omitted to take some steps with 
regard to the service of notice on the judg- 
ment-debtors. It is somewhat doubtful 
whether the Munsif was right in rejecting 
the application. He might have done 
better to keep it pending until the decree- 
holders complied with his requirements. 
But as it was rejected, the decree-holders 
were quite at liberty to file another 
application for final decree within the three 
years allowed. The order rejecting the 
application did not amount to dismissal of 
the mortgage suit. After a decree has 
once been made in a suit, the suit cannot 
be dismissed unless the decree is reversed 
on appeal. And even if the decree-holder’s 
second application was filed after the 
expiry of the period of limitation, the Court 
had full power to restore the original appli- 
cation and make its preliminary decree 
final for the ends of justice, under s. 151 of 
the Oode of Civil Procedure, Ample 
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authority for these propositions will be 
found in the following cases:—-Jodha Singh 
v. Gokaran Das Pande (1), Chandra Shekhar 
v. Amir Begam (2), Puran Lal v. Komal 
Singh (3), Tadepalli Sriramulu v. Firm of 
Sriramulu (4) and Lachmi N arain Marwari 
v. Balmakund Marwari (5). In my opinion 
the decree was neither time-barred nor 
incapable of execution. 


The other question to be decided is whe- 
ther the executing Court was entitled to 
go behind the decree, as has been done by 
the Munsif. The learned District Judge 
has referred to the remarks made by a 
Pull Bench of this Court in the case of 
Jungli Lall v. Laddu Ram Marwari (6). 
Tn that case it was held that aa executing 
Court can refuse to execute a decree passed 
against a dead man because such a decree 
isa nullity. He kas also referred tothe case 
of Srimati Haridasi Ghosh v. Motihari Town 
Co-operative Society (7). In that case it 
was held that an executing Court could 
refuse to execute a decree of the Registrar 
of Co-operative Soieties made against a 
person who was not a member of the Co- 
operative Society concerned, because such a 
decree was beyond the Registrar's juris- 
diction and, therefore, a nullity. But the 
case which we are now considering is 
somewhat different. We must remember 
that an order made without jurisdiction is 
not the same thing as an order made in 
erroneous exercise of jurisdiction. The 
former is null and void but the latter is 
only voidable. ‘This distinction has been 
drawn by a Full Bench of the Calcutta 
High Court in the case of Gora Chand 
Haldar v. P. K. Roy (8). It was held in 
that case that an executing Court can only 
question such decrees as have been made 
without jurisdiction. In the case which 


(1) 47 A 546; 87 Ind, Cas, 225; 23 A LJ 405;AIR 
1925 All. 622. 

(2) 49 A 592; 101 Ind. Cas. 676; 295 ALJ437; AIR 
1927 All. 439. 

(3) 8 Luck 496; 150 Ind. Cas, 514; JO O W N 293; 
A LR 1933 Oudh 222; 7 R O 10. 

(4) 56 M 310; 140 Ind. Oas. 324; Ind, Rul. (1932) Mad. 
952: 63M LJ 719; 36 L W 638; (1932) M WN 1191; 
AJR 1933 Mad 55. 

(5) 4 Pat, 61; 81 Ind, Cas. 747; AIR 1924 P O 198; 
35M LT 143, 47M LJ 44t; 20 LW 491; (1924)M 
WNi0;100G&ALR 1033.5 PLT 623; 2AL 
J 990: 26 Bom. LR 1129; 49 O LJ 43); 51 [A 32]; 
> on N 39;1 O W N 629; L RSAC O) 171 
Pa 4 P L J 210; 50 Ind. Oas. 529; (1919) Pat. 

(7715 PLT 1U; 148 Ind. Cas. 730; 6 R P 503; A 
IR 1934 Pat 145. g 

(8) 53 O 168; 89 Ind. Cas 635; 4 0LJ12 CWN 
948; A I R 1925 Cal. 907 (F B). 
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orders on the application for final decrees. 


The mere fact that he overlooked the bar ` 


of limitation or acted wrongly in not apply- 
ing it would not make his order without 
jurisdiction. In my opinion the executing 
Court was not entitled to go behind this 


decree, which itself was not time-barred, . 


and investigate the question whether the 
application upon which it had been prepared 
was time-barred. , 

-It was contended for the respondents that 
the Munsif had no jurisdiction to dispose 
of the Miscellaneous Case No. 175 of 1934 
(with which we are now concerned) after 
disposing of the other Miscellaneous Oase 
No. 299 of 1934, in which he had passed the 
following order on June 5, 1934: f 

“ That the entire execution proceedings be declar- 
ed to be void and a nullity and the sale held in the 
same on November 7, 1933, be set aside.” 

This argument does not appeal to me. 
The Munsif had jurisdiction over the execu- 
tion case and over the miscellaneous case 
filed in connection therewith; and he was 
not prevented by his order passed in one 
miscellaneous case from passing a final 
order in the other miscellaneous case. 
Moreover, he had not disposed of the execu- 
tion case by his earlier order, but only 
decided that the proceedings had been 
vitiated by a materia] irregularity, viz. the 
omission to serve notices under O. XXI, 
r. 16, : Í 


Only one thing remains to be mentioned 
in this case; and that is that the judgment- 
debtors should have raised this objection 
much earlier. They had their first opportun- 
ity when notices were served on them in 
1930 in connection with the second appli- 
cation for preparation of final decree. They 
had another opportunity in 1933 when the 
execution case was started and notices were 
served on them under O. XXI, r. 22. But 
they did not take advantage of either 
opportunity. Their objection was not filed 
until six months after the sale. 

In my opinion the execution was not 
time-barred and the decree was not incap- 
able of execution. 1 would, therefore, allow 

the appeal and set aside the order of the 
District Judge dated December 12, 1934, 
affirming that of the Munsif dated June 15, 
1934, by which they dismissed the execution 
case on the ground of limitation; and 
would award to the appellants their costs 
of these proceedings in all the Courte. 
The Munsif will now proceed to dispose of 
the execution case according to law. 
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Fazl Ali; J.—I agree to the order pro- . 
posed. f 
The principal question to be determined 
in this appeal is whether the final decree ` 
which is sought to be executed by the 
appellants can be regarded as a nullity on . 
the ground that the application made by - 
the decree-holders for making the prelimin- 
ary decree final was made more than ` 
three years after the passing of the prelimin- 
ary decree. In my opinion this question 
must be answered in the negative. It is 
not disputed: that before the decree was - 
made final a notice was issued to the. 
judgment-debtors, but they did not appeal - 
and object to the decree being made final 
cn the ground that the application made 
by the decree-holders was beyond time. 
Even after the passing of the final decree 
they took no steps to question that 
decree or to have it set aside. In Gobar- 
dhan Das v. Dau Dayal (9), Sulaiman, O. J. 
dealing with the question whether a decree ’ 
passed in a suit which was time-barred 
was binding on the parties observed as 


follows:— 

“ A decree passed in a suit which was time-barred 
is binding on the parties and the question of limita- ` 
tion is by implication deemed to have been decided 
against the defendant...... . Ilt must be assumed 
that the Court by oversight decided the question of 
limitation wrongly. But a wrong decision, whether 
express or implied on a question of limitation does 


_ not oust the jurisdiction. Limitation is a question 


of procedure and not one of jurisdiction: See 
Nathu Ram v. Kallian Das (10) The Court was | 
seised of the case and was competent to pass orders 
on the application,” è 

With this view I respectfully agree and 
in my opinion, therefore, the decree sought 
to be executed was not a nullity and the 
executing Court could not refuse to execute 
the decree on that ground. 

N. Appeal allowed. 

(9) AT R 1972 All. 273; 138 Ind. Oas. 583; (1932) A 
LJ 335; L R 13 A 199 Rev; Ind, Rul. (1932) All. 467; 
16 RD 293; 51 A 573 (FB). 

(10) 26 A 5?2; 1 ALJ 217; A W N1901, 110, 





LAHORE HIGH COURT 
First Civil Appeal No. 814 of 1929 
June 19, 1934 
Hitron AND Din MUHAMMAD, JJ. 
MUHAMMAD SAID AND OTHERS— 
PLAINTIFFS — APPELLANTS 
Versus 
Musammat SAKINA BEGUM AND 
OTHERS — DEFENDANTS — RESPONDENTS 
Muhammadan Law—Wakf—Declaration without 
transfer of possession, whether sufficient, in case 
where founder is first mutawalli—Subsequent in- 
action by mutawalli—Wakf, whether invalidated, 
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JA transfer of physical possession is not necessary 
where the founder of the wakf is also the first 
mutawalli and consequently the wakf is complete 
when the wakfnama is executed and registered. A 
wakf once made cannot be invalidated by the sub- 
sequent inaction of the mutawalli, 

[Case-law referred to.] 


F. O. A. from a decree of the First Olass 
Sub-Judge, Lahore, dated March 1, 1929. 
Messrs. Muhammad Monir and Ù. 

Ahmad, for the Appellants. 
` Messrs. Muhammad Amin Khan and 
Kishori Lal Mehra, for the Respondents. 
Hilton, J.—On July 18, 1922, Muhammad 
Abdullah registered a document by which 
he made a perpetual wakf of his land and 
house property in favour of himself for his 
life-time and of his descendants. The deed 
provided that he should be the mutwalli 
during his life-time and that one of his 
heirs should be appointed so after his 
death. The mutwalli was to have no powers 
of alienation. One-fourth of the income 
was to be spent on promoting religious 
education and charitable purposes, The 
dedication purported to be made in accord- 
ance with Act VI of 1913, and the deed 
further stated that the wakif had removed 
his proprietary possession from over the 
aforesaid wakf property from the date of 
the: document's execution and had taken 
possession of the said property and also 
its management into his own hands as 
mutwallt. 


On April 16, 1923, Muhammad Abdullah 
sold a house to one Nathu for Re. 3,500 
by a deed, Ex. D-1, stating therein that 
the house was free from all charges, suh 
as ‘“wakf-al-aulad.” Whether this house 
had been included in the wakfnama of 
July 18, 1922, is a matter on which the 
parties to this litigation differ, but this 
particular house is not in dispute here. On 
April 12,1924, Muhammad Abdullah died. 
He left three sons by his wife Musammat 
Zinat Bibi, and these four persons are 
plaintiffs in this litigation. He had also 
another wife, and two sons by her, who 
pre-deceased him. The daughter of one 
of these sonsis Musammat Salima and the 
widow of the other sonis defendant No. 1, 
Musammat Sakina, On November 12, 1926, 
Musammat Sakina mortgaged the house.in 
dispute to the second and third defendants. 
The plaintiffs have sued for possession of 
this house on ‘the allegation that it was 
part of the property dedicated by 
Muhammad Abdullah. The suit has 
been dismissed and the plaintiffs appeal. 

The trial Judge gave findings that 
Muhammad Abdullah had never acted 
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upon the wakf, that he cancelled it during 
his life-time and was competent to do so, 
that by a custom in the family of the 
parties, a widow of a pre-deceased son 
succeeds along with the brothers of her 
husband, and that plaintiffs were estopped 
from suing by having earlier repudiated the 
wakfnama of Muhammad Abdullah. These 
findings led to the dismissal of the suit. It 
was also found by the trial Court that the 
plaintiffs as persons interested in the wakf 
had a right to sue, that no divorce of 
Musammat Zinat Bibi by Muhammad 
Abdullah had been proved, that nothing 
was proved to have been spent by Musam- 
mat Sakina on the house in dispute and 
that it had nect -been proved to have been 
allotted to her in a partition before the 
date of the wakf. The points which 
have been argued before us in appeal are: 

(1) Whether Muhammad Abdullah acted 
on the wakf (2) Whether he cancelled it, 
(3) Whether he could cancel it. (4) 
Whether it was complete evenif not acted 
upon. (5) Whether the plaintiffs are 
estopped from suing. (6) Whether the 
plaintiffs have a locus standi to sue and to 
what relief they are entitled, 

As already stated, the wakf was made by 
a registered deed and the wakif wrote 
therein that he had removed his propriet- 
ary possession from the wakf property and 
taken possession of it as mutwalli. He did 
not, however, have any mutation of names 
effected of the agricultural land and nine 
months later he sold a house which may 
possibly have been a part of the wakf 
property. He also wrote in a document 
D-Z, (the correct date of the material 
portion of this document is a date subse- 
ane to the sale of the house in April 1923) 
that: : 

“J, as mutwallit have given up acting upon the 
wakjnamain favour of my descendants and have not 


acted upon the same since the date of its registra- 
tion.” 


He never, however, made any cancellation 
of the wakf by way of registered deed. 
On the above facts I would hold that 
Muhammad Abdullah never formally 
cancelled the wakf and that he may possibly 
not have acted upon it any further than 
by his formal registration of the deed of 
wakf and the formal transfer of possession 
to himself as mutwallt is recorded in that 
deed. The weight of authority is, however, 
clear that, for Muhammadans who follow 
the Hanafi tenets, a mere declaration even 
without transfer of possession is sufficient to 
effect a wakf and that subsequent in- 
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action by the trustee, though itmay bea 
breach of the trust, cannot invalidate the 
wakf. This doctrine follows the view of 
Abu Yusuf that a wakf inter vivos is 
completed by a mere declaration of endow- 
ment by the owner: See Ma E Khinv. 
Maung Sein (1), Muhammad Hamid Ullah 
Khan v. Muhammad Majid Ullah Khan (2), 
Muhammad Ibrahim v. Bibi Mariam (3$, 
Husseinbhai Cassimbhai v. Advocate- 
General 57 Ind. Cas. 991 (4), Musammat 
Latifatunnissa v. Musammat Saharbanu 
Begam 189 Ind. Cas. 292 (5), Zainuddin 
Hossain v. Mahomed Abdur Rahim 140 Ind. 
Cas. 799 (6), Mahabir Prasad v. Mustafa 
Husain 141 Ind. Cas. 501 (7) and para. 151 
of Mulla’s Principles of Muhammadan Law, 
Edition 10. 

The opposite view which was that of 
Muhammad, that a wakf is not complete 
unless, besides a declaration, possession 
of the endowed property is delivered to the 
mutwalli, was adopted by the Allahabad 
High Oourt in Bageshri Dial v. Muhammad 
Nagi (8), but in subsequent pronounce- 
ments of that High Court it has been held 
that where the founder of the wakf is 
also the first mutwalli, no transfer of 
physical possession is necessary nor isa 
transfer of names necessary: see Abdul 
Jalil Khan v. Obedullah Khan (9), and 
Saliman v. Mukhdum Bua 116 Ind, Cas. 277 
(10). For the purposes of the present case 
I would accept the view that a transfer of 
physical possession was not necessary 
where the founder of the wakf was also 
the first mutwalli and that consequently 
the wakf wascomplete when the wakfnama 
was executed and registered and I would 
also hold, following Saliman v. Mukhdum 
Bux 116 Ind, Cas. 277 (10) and Zainuddin 
Hossain v. Muhammad Abdur: Rahim 140 
Ind. Cas. 799 (6), that the wakf once made 
could not be invalidated by the subsequent 


(1) 2 R495; €8 Ind. Cas. 167; AI R 1925 Rang. 
(2) 92 PR 1917; 40 Ind Cas,37/; AIR1917 Lah, 
G 8 Pat. 484; 117 Ind. Cas. €38; A IR1929 Pat, 
ty 57 Ind. Cas. 991; AIR 1920 Bom. 152; 22 Bom. 
R 846 


(5) 139 Ind. Cas. 292; A I R 1132 Oudh 109;9 O 
W N 105; Ind. Rul. (1932) Oudh 358, 

(6) 140 Ind. Cas. 7998; A IR 1933 Cal. 10°; 36 O W 
N 972; Ind. Rul. (1933) Cal. 46, 

(7) 141 Ind. Cas. 501; A I R 1933 Oudh 107; 8 
Luck. 246; 90 W N 750; Ind. Rul, (1933) Oudh 
9. 


(E) 15 A 3.1; A W N1893, 12), 

(9 43 A 4!€; 62 Ind. Cas, 725; A I R 
165; 19 A LJ 227. 

(10) 116 Ind, Cas. 277; A I R1928 All, 394. 
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inaction of Muhammad Abdullah nor by 
his mere assertion in the document, D-Z, 
that he had not acted upon the wakfnama 
since its registration. 

Counsel for respondent-defendant also 
argued that tho wakf was made under 
Act VI of 1913, and that the principles of 
Muhammadan Law are excluded from 
application on that account. He relied 
upon Umar Bakhsh v. Commissioner of 
Income-tax (11)and Abdul Fata Muhammad 
v. Rasamaya Dhur (12), but the latter 
authority concerned a gift which was held 
not to constitute a wakf because the period 
when it was to take effect was so remote 
that the gift wasillusory. There is no such 
state of affairs here, as cls. (6) and (7) of the 
wakfnama show thatthe allocation of one 
quarter of the income to charitable purposes 
was to take effect at once. The authority of ` 
Umar Bakhsh v. Commissioner of Income- 
tax (11), merely expressed the view that the 
Act of 1913 had not declared the Mussalman 
Law to be other than had been laid down 
in Abdul Fata Muhammad v. Rasamaya 
Dhur (12). This does not help the defend- 
ant-respondent in any way. 

It was then argued that the lower Court 
has found that a custom exists in the family 
of Muhammad Abdullah by which the 
widow of a predeceased sən succeeds along 
with the brother of her husband and that 
no dedication by wakf can be allowed to 
turn the course of snccession, regard being 
had tos.5 of Act VI of 1913. Regarding 
this argument it is only necessary to say 
that it was not set up in the Court below 
and that the aforesaid custom could only 
apply inthe caseof ancestral property left 
hy Muhammad Abdullah whereas the house 
in dispute has not been proved by defend- 
ants, on whom the onus would lie, to be 
ancestral. 

On the question of estoppel, it was con- 
tended that the plaintiffs had, after Muham- 
mad Abdullah's death, acquiesced in the 
mutation of the agricultural land in their 
own names instead of insisting that it 
should be mutated as wakf property. At 
the mutation of the Manewal land (Ex. O. 
W-1-5) the plaintiffs were not recorded as 
being present and no representation is 
recorded as having been made by them of 
any sort. At the mutation of the Nurpur 
land (Ex. ©. W. 1-1) a lambardar is 
recorded as identifying them but there is no 
record of whatthey said. Thus, at most, 

(11) ATR 1931 Lah. 578; 132 Ind, Cas, 689; 12 Lah, 


725; Ind. Rul (1931) Lah 657 (F B). 
(12, 22 O 619; 221 A 76; 6 Sar, 572 (P 0), 
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silence or acquiescence has been proved 
against them but there is nothing to 
indicate that such silence on their part 
induced the defendants in any way to 
do what they would not otherwise have 
done and estoppel is not, therefore, estab- 
lished. 

It was also argued that the failure of the 
plaintiffs to object to the sale by Muham- 
mad Abdullah of a house in 1923 estops 
them. Butit may bethat they can still 
contest that sale and in any case that was a 
different house and it has not been made 
clear how the failure of plaintiffs to chal- 
enge that sale was a factor which induced 
defendant No. 1 to mortgage the house now 
in suit. Thus the defendante’ plea of 
estoppel has no force. The trial Judge 
had found this point of estoppel for the 
defendant mainly on the strength of certain 
letters written by some of the plaintiffs to 
Muhammad Abdullah before the wakfnama 
was executed by him, but the fact that they 
protested against his intention before he 
actually carried it out cannot in any manner 
estop them from relying upon the wakf once 
it was made. 

There remains the question of the form of 
relief to which the plaintiffs are entitled. 
All four of the plaintiffs are beneficiaries 
under {the wakfnama, and one of them, 
Muhammad Said, was stated by plaintiffe’ 
Counsel before the issues to be the mutwalli, 
a fact which was not formally denied by 
the defendants nor put in issue and which 
for the purposes of this suit must, therefore, 
he taken as admitted. The defendant, 
Musammat Sakina, if an heir of Muhammad 
Abdullah under the Customary Law, may 
also be entitled to an interest as beneficiary 
. under the wakfnama; but this particular 
question was not directly raised or decided 
in the Court below. The mortgage of the 
disputed house, however, was definitely 
stated by Musammat Sakina in her pleas 
to have been with possession to the 
mortgagee-defendants. The relief asked 
for by the plaintiffs was for. possession of 
the house and a declaration that the 
mortgage is void. Their cause of action 
was clearly the mortgage and all they are 
entitled to, therefore, is a decree for posses- 
sion in favour of the plaintiff Muhammad 
Said as mutwalli on behalf of the wakf, 
against the mortgagee-defendants Nos. 2 
and 3, and a declaration binding upon the 
parties to the suit that the mortgage of 
November 12, 1926, is void. I would, there- 
fore, accept the appeal by ‘granting a 
decree in the above terms, but having 
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regard to the circumstances of the dase 
would order the parties to bear their own 
costs throughout. 
“Din Muhammad, J.—I agree. 

D. _ Appeal accepted. 


< 


PATNA HIGH COURT 
Civil Appeal No. 201 of 1934 
July 16, 1935 
' COURTNEY-TERRELL, GC. J. AND 
ý VARMA, J. 
BHOLANATH AND OTHERS—APPELLANTS 
versus 
Musammat SAYEDATUNNISSA BEGUM 
— RESPONDENT 

Limitation Act (IX of 1908), s. 6—Scope of— 
Application to set aside sale—S. 6, if applies—Civil 
Procedure Code (Act V of 19084, 0. XXI, r. f0— 
Application under. 

Section 6, Limitation Act, deals with cases where 
a person entitled to institute a suit or make an 
application for the execution of decree ig, at the time 
from which period of limitation is to be reckoned, a 
minor, or insane or an idiot, The section does not 
cover the case of an application under O. XXT, r 90, 
Civil Procedure Code, toset aside a sale beldin 
execution of a decree, 


O. A. from original order of the 
meee Patna, dated August ë 


‘Mr: B. N. Rai, forthe Appellant. 

Messrs. Baldeo Sahay and Sayed Alt 
Khan, for the Respondent. 

Varma, J.—This miscellaneous appeal 
arises out of an order passed by the 
Subordinate Judge of Patna, under 
O. XXI, r. 90, Civil Procedure Code, setting 
aside the aucticn-sale of 19 lots of pro- 
perty. The sale was held between May 
28, 1929, and November 16, 1929, for 
Rs. 2,950, The application for setting 
aside the sale was made on August 9, 
1933. The Subordinate Judge held that 
the processes were not duly served, that 
the price of the property sold was at 
least Rs, 13,000, and that the applicant, who 
is the respondent before us, being stilla 
minor, no question of limitation arose in 
the case. 

The finding of the ‘Subordinate Judge on 
the question of the service of the proces- 
ses is notto my mind to the effect that 
there wasa fraudulent suppression of the 
processes. On behalf ofthe applicant, it 
appears, that her father was the only 
witness who stated that the processes in 
the execution case were not served ; while 
the decree-holder examined two witnesses 
viz, one of his servants and a process 
server of the Court. The Subordinat, 
Judge does not characterize the evidence 


pz! 


of the witnesses for the decree-holder as 
unreliable. That being so, the conten- 
lion of Mr. Baldeo Sahay, appearing in 
support of the order, that s. 18, Limita- 
tion Act, will govern the case loses its 
force. Moreover, the Subordinate Judge 
also was not of the opinion that s. 18 
was applicable. On the question of 
limitation, the Judge merely says: “The 
applicant being still a minorno question 
of limitation can arise in this case.” Evi- 
Gently the Subordinate Judge was think- 
ing of s.-6 of the Act :but that section clearly 
does not cover a case of this nature. 
Section 6 deals with cases : 

“where a person entitled to institute a suit 
or make an application for the execution of the decree- 
ia, at the time from which period of limita- 
tion is to be reckoned, a minor, or insane or an 
idiot ” ` 
_ In this view ofthe matter the contention 
of Mr. B. N. Rai must prevail. I would, 
therefore, set aside the order of the 
Subordinate Judge setting aside the sale 
and -allow this appeal with costs. 

’ Courtney-Terrell, O. J.—I agree. 
XN. Order set aside. 


PESHAWAR JUDICIAL COMMIS- 
SIONER’S COURT 
Civil Appeal No. 186-82 of 1934 
+ June 1, 1935 

MIDDLETON, J. O. AND ALMOND, A. J. O. 
DARAZ KHAN AND OTHERS—PLAINTIFFS— 
; APPELLANTS 4 
; versus 
` SADDOZAT AND OTHERS— DEFENDANTS—- 

é RESPONDENTS 

’ Custom (Puniab)—Partition—Bannu District— 
Right of widow with life estate, to claim partition— 
Adverse ‘possession—Co-sharer—Ouster by— Fresh 
cause of action from date of ouster, if accrues (obiter). 
` Normally a widow in Bannu District with a life es- 
tate is not entitled to claim partition of the estate, 
but ifthe reversioners fail to deliver to her, her 
full share of the income of the estate, then she is 
entitled on equitable principles to be given separate 
possession of her ehare in the estate, for the applica- 
tion of custom is subject toits being in accordance 
with equity and good conscience, Parshotam v, 
Raj Devi (1), referred to, 

Obiter.—Ouster by a co-sharer gives a fresh cause of 
action from the date of the ouster. ate 
“COC. A.froman order of the District 
Judge, Derajat, dated August 8, 1954. 

Mr. Arbab Fetiah Muhammad Khan, 
for the Appellant. 

Messrs. Ram Labhaya and Ram Chand, 
for the Respondent No. 1. 

Almond, A. J. C.—Two brothers, Shah 
Zaman and Zaman Khan, each owned 
46 kanals 183 marlas of land in an estate 
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of which the total area was 129 kanals 
9 marlas as described in the heading of the 
suit. Zaman Khan died about 1927 
leaving behind him his widow Musammat 
Saddozai but no children. Shah Khan is 
still alive and has four sons of whom one 
is major and the other three minors. It 
isnot disputed that for reasonswhich we 
need not, consider, the four sons of Shah 
Zaman are theowners of the land which 
would normelly bein the ownership of 
Shah Zaman. In 1924 Zaman Khan con- 
veyed to Musammat Saddozai in lieu of 
her dower 21 kanals 17 marlas out of his 
land and amutation was duly attested. 
In 1932 Musammat Saddozai applied to 
the Revenue Authorities for partition of 
her share of the land claiming the 21 
kanals 17 marlas which had been given to 
her in dower as her sole property and 
claiming alife interest in the remainder 
of her husband's share. Her application 
was resisted and Shah Zaman and his 
sons were directed tothe Civil Courts, A 
suit wasthen brought by the four sons 
of Shah Zaman, the three minors being 
represented by Shah Zaman’ himself as 
next friend for two declarations (a) 
that ihe defendant Musammat Saddozai 
was not entitled to have the share of her 
husband in the land separated, and (b) 
that the mutation No. 403 attested in 
1924 on the basis of the dower deed was 
ineffective against their rights as being 
invalid by custom and also as having 
been effected by Zaman Khan when he 
was insane. i 
“The plaintiffs’ suit was dismissed in the 
trial ‘Court and an appealto the District 
Judge also failed. A further appeal has 
been presented-to this Courtand the case | 
has been argued before us separately as. 
regards the claim concerning the dowered 
property andthe claim as regards the 
liability ofthe land to partition. Asre- - 
gards the dowered property there were 
three findings by the trial Court. The 
first wasthat this part of the claim was 
barred by limitation. The second finding 
was that Zaman Khan was.nota lunatic 
atthe time when he executed the dower 
deed, and the third finding was that the 
transfer was valid according to custom. 
The lower Appellate Court concurred with 
the finding of the trial Court as regards 
the question of limitation and gave no find. 
ingon the question of insanity of Zaman 
Khan or on the question of the validity of 
the transfer under custom, 


- Prima facie the decision of the Courig 
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“below on the question `of limitation appears 
to be wrong as there was an act ofouster 
by the defendant in 1932 when she applied 
to the Revenue Authorities for partition 
and the plaintiffs would have a fresh cause 
of action from that date. We do not, 
however, propose to give a decision on this 
‘point and we have not called upon learned 
Counsel for the respondent to reply to the 
point oflimitation, as we are satisfied that 
onthe merits the plaintiffs can have no 
right to this land, The facts from which 
we are asked to infer the insanity of 
Zaman Khan are that in 1924 he transfer- 
red some land to one Mir Abbas and six 
weeks later got it back from him and 
also on the bald statements of some oral 
witnesses who merely expressed their 
opinion that Zaman was insane. There 
is not asingle one of these witnesses who 
can be described as an expert on insanity. 
Tt is obvious onthe face of it that this 
evidence is insufficient to prove that Zaman 
was not of sound disposing mind when 
he executed the deed of dower in 1924. 

As regards the question of custorn, learn- 
ed Counsel forthe appellant on the basis 
of Judicial Record, Vol. I, p. 81, has argued 
that Zaman could only dispose of 1/5 of 
his estate by way of dower. The ruling 
on which he relies is no authority for 
the proposition which he seeks to estab- 
lish. All that the ruling lays down is 
that asonless owner can transfer a reason- 
‘able proportion of his property to female 
dependants to the exclusion of his heirs. 
“Tt was further laid down that what was a 
“reasonable . proportion was a matter of 
fact ineach case andthat in that parti- 
cular case 3/5 was a reasonable pro- 
‘portion. lt was upon the plaintiffs-appel- 
lants to prove that the transfer was in- 
' valid by custom. There is no sufficient 
material on the file to show what propor- 
tion of the total estate of Zaman was trans- 
ferred by dowerdeed. We are unaware 
whether 46 kanals which is now the 
„subject-matter of this suit was his only 
landed property and there are clear indi- 
‘gations inthe plaint thatin addition to 
the landed property now in suit he had 
other house property as well. We are, 
therefore, of opinion that the plaintiffs 
have failed to establish that the dower 
‘deed was invalid under 
‘two questions, namely, 
sanity and the question of 


the question of 
validity 


under custom are sufficient to dispose of. 


ithe plaintiff's claim as regards the dowered 
property, : 
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We nowturn to the question of whether 
Musammat Saddozai is entitled to have ° 
partitioned that portion of her husband's 
estate to which she is entitled to posses- 
sion as his widow. It is admitted that 
under custom as laid down in the riwaj-1- 
ama widow is not entitled to partition of 
the joint estate so asto give her separate 
possession of the portion in which she has 
a life interest. The learned trial Judge 
dismissed the plaintiffs’ suit on this claim 
on threa grounds. The first was that the 
custom proved was anold one and was 
no longer acted on. The second was that 
the custom was superseded by s. 111, Land 
Revenue Act, and the third was that as 
the plaintiffs have failed to deliver to the 
defendant the total income of her share 


‘of the land, she was entitled on equitable 


principles tobe given posssesion of the 
land. The learned Appellate Judge up- 
held this finding partly on the same 
grounds as the trial Judge, namely the 
equitable principles and 
partly on,the ground that tte plaintiffs 
had no locus standi to sue as their father 
was still alive. He did not consider the 
application ofs. 11], Land Revenue Act. 

The learned Counsel who has appeared 
for the respondent before us has raised a 
preliminary objection that the appellants 
cannot be heard onthe question of the 
right of partition owing to-the fact that 
the matter is not raised in their grounds 
of appeal. We have _ perused those 
grounds of appeal and are of opinion 
that the matter is not raised except by 
the general prayer for relief at the end 
appears to 
us, however, that this is owing to a piece 
of bad drafting inthe memorandum of 
appeal and as learned Oounsel for the 
respondents has not pressed for an ad- 
journment, we have heard both parties 
on this aspect of the case. The learned 
Counsel for the respondents concedes that 
the finding of the learned District Judge 
that the appellants have no locus standi 
to sue is wrong. It is admitted that 
they are co-sharers in the joint estate and 
therefore, are ina position to resist the 
attempts ofthe defendant to have the 


-joint estate partitioned. The question of 


the applicability of s. 111, Land Revenue 
Act, has not been argued before us. 

The learned Counsel for the appellants 
relies on the provisions of s. 27 of the 
Law and Justice Regulation fas being an 


‘authority forthe proposition that custom 


must bethe guiding principle in tha 
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-deoision of this case and hehas further 
cited before us Parshotam v. Raj Devi 
19° Ind. Cas. 702 (1), as showing that the 
„ônus lies upon a widow to show that she 
“Can claim partition. It may be noled, 
however, in connection with that case that 
it was held asa matterof fact that the 
widow had no difficulty at any time 
in obtaining her share of the produce. 
There can be no doubt that normally 
a widow with a life estate is not entitled 
to claim partition of that estate, but ìf 
the reversioners fail to deliver to 
her, her full share of the income of the 
estate, then she is entitled on equitable 
Principles to be given separate possession 
of her share inthe estate for the applica- 
tion of custom is subject to its being in 
accordance with equity and good consci- 
ence. This is the finding of both the 
Courts below and no authority has been 
shown to us tothe contraiy. There are 
concurrent findings of both the Courts 
below that as amatter of factthe defer- 
dant has been unable to recover her full 


share of the produce and that finding 
cannot be disturbed on further appeal, 
Weare of opinion, therefore, that the 


decisions of the Courts below are correct 
and we dismiss this appeal with costs. 
D. Appeal dismissed. 
(1) 19 Ind. Oas. 702, 


—— 


PATNA HIGH COURT 
Civil Appeal No. 124 of 1934 
January 81, 1935 
MACPHERSON AND Jamas, JJ. 
JANKI GOPE AND ANOTAER—APPELLANTS 


versus 
JANGBAHADUR CHAUDHURY 
— RESPONDENT 

Res judicata— Civil Procedure Code (Act V of 1£03), 
:0. IX, r. 13—Decision in application under—Whe- 
ther constitutes res judicata — Subsequent suit on 
ground of fraudulent suppression of summons—Main- 
tainability of. : 

The decision in an application of O. IX, r. 13, Civil 
Procedure Code, that the summons was duly served is 
res judicata and no further suit will lie on the ground 
that the summons had been fraudulently suppressed’ 
Jangal Chaudhury v. Lalgit Pasban (1), follow- 
e 


When the question of service or non-service of 
summons was agitated between the parties in pro- 
ceedings under O. IX, r. 13 and it was held that 
the summons had: been duly served, it is not open 
to one of them by regular suit to agitate the same 
point found against him. f 

Mr. S. N. Dutt ior Mr. S. K. Mitra, for 
the Appellants. 

Messrs. 5. N. Roy and B. N, Rai, for 
the Respondents, 
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Macpherson, J.—This appeal must be 
decreed with costs. The appellants 


brought a suit against the respondent and 
obtained anex parte decree. Thereupon 
the respondent applied under O. IN, r. 13 
on the ground of fraudulent suppression 
of summons. The matter was gone into 
and it was found not only that the cum- 
mons had not been suppressed fraudulent- 
ly but had not been suppressed at all 
and it was duly served. This finding was 
upheld in appeal. ‘The respondent then 
brought the suit out of which this second 
appeal has arisen. It was sought to set 
aside the ex parte decree on three grounds: 
(1) fraudulent suppression of the summons 
in the said suit (2) the falsity of the claim 
in that suit, and (3) that the defendants 
got the plaintiff's appealin the re-hearing 
case dismissed by fraudulent misrepre- 
sentation. The learned Munsif who tried 


the suit held on the strength 
of decisions of this Court in Jangal 
Chaudhury v. Lalgit Pasban (1), and 


M. Ramrup Ghoshain v. Mahabir Shah (2), 
that the suit was barred by res judicata. 
The second and third points he held were 
frivolous. In appeal from bis decision 
the Subordinate Judge of Muzaffarpur came 
tothe conclusion that the suit was main- 
tainable and set aside the decision of the 
Munsif and remanded the suit for a fresh 
The defendants have, 
therefore, preferred this second appeal. 
Mr. Dutt supports the appeal on the basis 
of the decision in Jangal Chaudhury v. 
Lalgit Pastan (1). The only decision cited 
by the learned Advocate for the respon- 
dents is Janki Kuer v. Thakur. Rai (3). 
Now in Jangal Chaudhury v. Lalgit Pasban 
(1), a Letters Patent appeal against the 
judgment of Das, J., it was decided that 
the decision inan application of O. IX, 
T.13 that the summons was duly served 
is res judicata and no further suit wil] 
lie on the ground that the summons had 
keen fraudulently suppressed, In the 
decision cited on behalf of the respond- 
ent, Das, J. expressed some measure of 
doubt in respect of the decision in Jangal 
Chaudhury v. Lalgit Pasban (1), but he 
did not dissent from it. Sitting as his 
colleague it fell tome to point out that in 
the case before usit was not even neces- 
sary torely on that decision since there 


(1) 1 P L T 735; 60 Ind. Cas. 194; A I R1921 Pat 
12; 6 Pat.L Jl; 3 UPL R (Pat) 1. 

(2)5PL T 66; 74 Ind, Cas, 825; AIR 1924 Pat, 
238; 2 Pat, 833; 2’Pat, LR 65, 

(3) 5 P L T'37; 75 Ind, Cas, 343; A IR 1924 Pat, 241; 
(1923) Pat, 336, g 


1935 
was noevidence whatsoever on the record 
of the litigation asto the contents of the 
application of the plaintiff-respondent 
under O. IX, r.13 and as an application 
under O. IK, r. 13, may be made ona 
ground other than non-service of summons 
the contention of the appellant was com- 
pletely covered by the decision of the 
Judicial Committee in Radha Raman v. 
Pran Nath (4). Ialso observed that as 
then advised, I was not prepared to doubt 
the co:rectness of the decision in Jangal 
Chaudhury v. Lalgit Pasban (1). I adhere 
to the view which I then expressed. In 
my opinion that decision is sound. Faur- 
ther it completely covers the point at 
issue in the present case. 

The question of service or non service 
of summons was agitated between the 
parties inthe proceedings under O. IX, 
r. 13, and it was held that the summons 
had been duly served. It is not open now 
tothe respondent in the present case by 
regular suit to agitate the same point 
found against him. It must be taken in 
this suit that the summons was duly 
served upon the plaintiff-respondent and 
if it was duly served it was impossible 
tbat there could have been the fraudulent 
suppression ofit which isthe basis upon 
which he desires the ex parte decree 
. against him to be setaside as fraudulent. 
I would allow the appeal with costs in 
this Court and in first appeal and restore 
the judgment of the first Court. 

James, J.—I agree. 
aN. Appeal allowed. 

(4)-28 0475; 5 O WN 757 (P O) 


_ LAHORE HIGH COURT 
First Civil Appeal No. 472 of 1929 
March 20, 1935 
ADDISON AND Din MOHAMMAD, JJ. 
SECRETARY or STATE—Derenpant— 
APPELLANT 
, versus 
Malik AMIR MOHAMMAD KHAN— 
PLAINTIFF — RESPONDENT. 

Civil Procedure Code (Act V of 1208), O0. XLI, r. 22 
—Time against respondent, when begins to run— 
Subsequent devolution of interest—Fresh start, whe- 
ther furnished—Land Acquisition Act (I of 1894), 
8. 22 (1)— District Judge, when can introduce variations 
in different items in award 

Under VU. KALI, T. 22, Civil Procedure Code, time 
begins to run against the respondent as soon as he is 
served in the appeal assuch and no subsequent de- 
volution of interest furnishes a fresh start for the 
period of limitation, What really happens in the 
gae of such devolutions is provided for by r. 10, 
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O. XXII, Civil Procedure Code. The Court merely 
grants leave to continue the appeal against the per- 
son upon whom such interésts devolve and evidently 
this does not amount to an impleading of a fresh 
respondent who may on his service be deemed to be 
entitled to exarcise his privilege under O, XLI, r. 22. 
The respondent remains the same, though his des- 
cription is changed and the substitute inherits al 
those disabilities which have already been incurred 
by his predecessors. If therefore time has run out 
against the predecessors, it cannot revivein the 
case of the successor, the principle of law being well 
recognized that if once time begins to run, no sub- 
sequent disability stops it, | 

There is mothing in s. 25 (1), Land Acquisition Act, 
which precludes the District Judge from introducing 
variations in different items that make up the award 
so long asthe total amount is not reduced. C.V. 
Gangadhara Sastri v, Deputy Collector of Madras 
(2) and Johnstone v Secretary of State (3), referred to, 
British India Steam Navigation Co v, Secretary of 
State (1), distinguished. À 

F.C. A. from the decree of the District 
Judge, Mianwali, dated November 30, 1928. 

Messrs. Ram Lal and Ratan Lal Chawla, 
for the Appellant, 

Messrs. Abdul Haye and Aslam Khan, 


for the Respondent. 


Din Mohammad, J.—This judgment will 
dispose of Civil Appeal No. 472 of 1929, along 
with cross-objections, and Civil Appeals 
Nos. 473, 474 and 654 of 1929, as the 
grounds taken in them are common to 


all. 

On behalf of the North Western Railway’ 
administration, the Local Government, is- 
sued the necessary notifications under 83. 4. 
and 6, Land Acquisition Act, and acquired 
certain lands situate at Kalabagh in the, 
District of Mianwali. These lands belonged 
to Malik Amir Mohammad Khan, son of. 
Khan Bahadur Nawab Malik Ata Mo. 
hammad Khan, Rais of Kalabagh, Malik 
Fateh Khan, son of Malik Sardar Khan. 
and Malik Hayat Mohammad and Malik 
Sultan Mohammad, sons of Malik Sikandar’ 
Khan, respectively. The total area aéquired 
amounts to 256 kanals and 3 marlas ac- 
cording to‘the calculations by the Collector, 
but comes to 249 kanals 3 marlas only 
according to the details mentioned by the’ 
objectors themselves in their petitions of 
objections as well as by the District Judge, 
in bis award, who however in working out 
the details has made a mistake of 4 
marlas in the specification of the area. 
known as ghair mumkin darya. The Col- 
lector made his axard on February 23, 
1923, and allowed a total sum ot 
Rs. 21,055-3-0 to all the owners combined, 
fixing a uniform price in the case of each 
owner for the same kind of land acquired. 
The owners being dissatisfied with this 
award applied for a reference to the Court 
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under s. 18, Land Acquisition Act, and 
founded their objections solely on the 
ground of compensation allowed to them. 
The District Judge examined the claims 
fully and raised the amount in each case. 
The compensation allowed to Malik Amir 
Mohammad Khan has been raised to 
Rs. 15,758 from Rs.  6,906-13-0; that 
of Malik Fateh Khan has been raised 
to Rs. 6,341 from Rs. 1,339-15-0 and that 
of Malik Hayat Mohammad and Malik 
Sultan Mohammad has been increased to 
Rs. 5,408 from Rs. 1,567-1-0. The Secre- 
tary of State for India in Council has 
filed Appeals Nos. 472, 473 and 474 of 1929 
against the order of the District Judge 
in the three cases mentioned above, while 
Malik Fateh Khan has filed Oivil Appeal 
No, 654 of 1929 for further enhancement 
of the compensation awarded to him. Malik 
Hayat Mohammad and Malik Sultan Mo- 
hammad have neither appealed nor filed 
any cross-objections, but Malik Amir 
Mohammad Khan has filed cross-objections 
which were presented on February 25, 
We propose first to deal with the 
cross-objections filed by Malik Amir Moham- 
mad Khan. He was a minor at the time 
the ‘acquisition proceedings were taken as 
-also at the time when the Secretary of 
State filed his appeal against him, His 
estate was under the superintendence of 
the Court of Wards and the Deputy Com- 
missioner of Mianwali was in charge of 
the estate. Throughout the proceedings the 
estate was represented by Malik Abdullah 
Khan, Manager of the Court of Wards. 
The Secretary of Stale in his appeal 
described the respondent as, 

“The Qourt of Wards, Kalabagh, of the estate 
of Malik Amir Mohammad Khan, minor son of 
Khan Bahadur Nawab Ata Mohammad Khan, Rais 
of Kalabagh, through the manager Raja Abdul- 
lah Khan, Mukhtar-t-am of the Court of Wards, 
Kalabagh.” 

Notice was issued by this Court to the 
respondent ‘which was duly served on 
September 22, 1932. The respondent did 
not file any cross-objections at that time 
which under the provisions of O. XLI, r. 22, 
Oivil Procedure (ode, he could do only 
within one month of his service. On Febr- 
tary 4, 1933, Malik Amir Mohammad Khan 
attained majority and his estate was con- 
sequently released from the superinten- 
dence of the Court of Wards. On Decem- 
ber 19, 1934, when this appeal came for 
hearing before a Division Bench of this 
Court, the fact of the release of the estate 
came to the notice of the Government 
Advocate who communicated it to the North 
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Western Railway administration, There- 
upon the Assistant Commercial Officer, 
North Western Railway, presented an ap- 
lication to this Court under O. XXII, r. 10, 
Oivil Procedure Code, for leave to continue 
the appeal against Malik Amir Mohammad 
Khan personally and for issue of notice 
to him. Notice was accordingly issued to 
Malik Amir Mohammad Khan who was 
served in February 1935. Within one 
month cf his service, he filed the cross- 
objections that are now before us. His 
Counsel has contended that these ob- 
jections are within time haviog been filed 
within a month of the service of fresh 
notice ‘on the respondent. He has prayed 
in the alternative that if they are held to 
be time-barred, we may condone the delay 
and extend the time under O. XLI, r. 22, 
on the ground that the minor was in 
England for the purpose of education when 
he attained majority and had returned only 
recently and that the Deputy Gommissioner 
who was in charge of the estate, being 
an official who represented the Secretary 
of State also, had been guilty of gross 
negligence in not filing the cross-objec- 
tions within time, insinuating thereby 
that it was on account of his being a 
servant of the Secretary of State that he 
failed in his duty. He has further urged 
that even if we refuse to admit his ob- 
jections under O. XLI, r. 22, Civil Pro- ' 
cedure Oode, we may take action under 
O. XLI, r. 33, Civil Procedure Oode, and 
raise the amount of compensation allowed 
to his client if we are satisfied that that 
order is advisable. 

We do not agree with the learned Coun- 
sel in any of the contentions urged or 
the prayers made by him. Firstly, the 
legal position urged by the learned Coun- 
sel is altogether untenable. Under O. XLI, 
r. 22, time begins to run against the 
respondent as soon as he is served in the 
appeal as such and no subsequent devolu- 
tion of interest furnishes afresh start for 
the period of limitation. What really 
happens in the case of such devolutions 
is provided for by r. 10, O. XXII, 
Jivil Procedure Code. The Court merely 
grants leave to continue the appeal against 
the person upon whom such interests 
devolve and evidently this does not amount 
to an impleading of a fresh respondent 
who may on his service be deemed to be 
entitled to exercise his privilege under 
O. XLI, r. 22. The respondent remains 
the same, .though his description is changed 
and the substitute inherits all those dise 
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abilities which have already been incurred 
by his predecessor. If, therefore, time 


has ran out against the predecessor, it- 


cannot revive in the case of the successor, 
the principle of law being well recogniz- 
ed that if once 
subsequent disability stops it. 

Secondly, we are not prepared to take 
such an uncharitable view of the action 
of the Deputy Commissioner as the 
learned Counsel asks us to do. We 
are fully satisfied that the interests of 
the minor were quite safe in the hands of 
this official and we cannot believe for a 
moment that his inaction in this respect 
was in any way due to his leanings to- 
wards the Secretary of State. We are 
fortified in our view by the fact that 
almost all the servants of the Secretary 
of State who had anything to do with 
this case have spared no pains in render- 
ing the utmost possible help to the minor, 
and everyone of them who had either sub- 
mitted an initial report with respect to the 
valution of this land or has appeared in the 
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witness: box has without any exception over- 
valued his claim rather than under-valued 
it. We have no hesitation in holding that 
the cross-objections are clearly time-barred 
and that the respondent is not entitled to 
any extension of time on the grounds 
urged by him. We therefore reject the 
cross-objections, We are further satisfied 
that the case is not one in which we may 


exercise the discretionary powers vested in 
-us under O. XLI, r. 


33, Civil Procedure 
Code, even,if we were authorised to increase 
the compensation of the land under that 
section. In these circumstances in the case 
of Malik Amir Mohammad Khan, we will 
confine our attention to the appeal of the 
Secretary of State alone. 

Coming now tothe appeal against Malik 
Amir Mohammad Khan, the following 
statement will indicate the kind of pro- 
perty acquired from him and the amount 
of compensation allowed to him by the 
Collector and the District Judge, res- 
pectivels : f 


. . a 


No. Description of property. 


Chahi land 

Banjar Kadim ... 

Ghair Mumkin Darya 1 
Ghair Mumkin Darya 2 
Ghair Mumkin Wahn or Nala 
Ghair Mumkin A badi 

Ghair Mumkin Abadi 
Kothas was 

Trees re 

Damages 


SHOE Daw e 


„On behalf of the Secretary of State, itis 
urged that even if the District Judge con- 
sidered it necessary to increase the com- 
pensation allowed by the Collector as regards 
the items of the property mentioned in (a), 
(f)and (g) above, the compensation as ré- 
gards the items of the property specified in 
(c), (d) and (i), should have been reduced 
and that\the District Judge was competent 
to do so under s. 25 (1), Land Acyuisi- 
tion Act, so long as the total amount al- 
lowed by the Collector was not reduced. 
It is also contended that the District Judge 
has unnecesarily raised the compensation 
made by the Collector and that the sums 
Bo raised should be disallowed and the 
amount of compensation be reduced to the 

riginal figure allowed by the Oollettor. It 


Amount allowed Amount allowed 














Area by the Oollector. LERA e District 

| Rs, per kl. Rs per kl 
9 kls. 17 mls. 72 do. 560 do, 
0 kl 4 mls. 200 do. - | 300 do, 
119 kls. & mls. jl do. 1 do. 
5t kls. 12 mls. li do. 50 do. 
25 kis. iml 11 do. Il do. 
8 kis. 4mls. 200 do 390 do. 
1 kl. 17 mls. 200 do, 300 do, 

nil, nil. 287 

nil, 8u0 1,200 

nil. nil, 
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is finally argued, that it has not been prov- 
ed that the Malik had suffered any damages 
on account of this acquisition and that 
therefore no damages should have! been 
allowed. 

The principle of law enunciated by the 
Government Advocate that’ the District 
Judge could introduce variations in the 
Collector's award so as to reduce some parts 
of it, subject to the restriction imposed by 
8. 25 (1) is legally sound. It is no doubt 
true that the award made by the Collector 
cannot be reduced, but this restriction is 
confined to the award on the whole and 
nob to its component parts. There is noth: 
ing ins. 25 (1) which precludes the District 
Judge from introducing variations in differ- 
ent items that make up: the award- sọ 
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lohg as the total amount is not reduced. 
We cannot import into the plain language 


of 8. 25 (1) restictions which do not exist’ 


there and the only reasonable construction 
that can be placed on the language em- 
ployed therein is that it is only the total 
compensation made by the Collector that 
cannot be reduced. The only authority 
that lays down a contrary proposition is 
British India Steam Navigation Co. v. Secre- 
tary of State (1), butit has been rightly dis- 
sented from in C. V. Gangadhara Sastri v. 
Deputy Collector of Madras (2) and 
Johnstone v. Secretary of State (3). This, 
however, is of no practical use to the Secre- 
tary of State, as here the question is not 
of what could be done by the District 
Judge, but of what should have been done 
‘by him, and for that purpose, it will be 
necessary to examine every item of the 
property in detail and the market value 
- assessed therefor. (His Lordship then con- 


sidered each item of property separately and. 


held that the amounts allowed were 
reasonable, and concluded). In the re- 
sult, we find no reason to interfere with the 
order of the District Judge and dismiss 
these appeals with costs. We do not 
allow any costs in the cross-objections 
filed by Malik Amir Mohammad Khan as 
they were not allowed to proceed on the 
the technical plea of limitation. 


D. Appeal dismissed. 
mC) 38 O 230; 8 Ind. Cas, 107; 12 O L J 503; 15 OW 
8 


(2) 22 M LJ 379; 14 Ind, Oas. 270; 11M LT 327; 
(1912) M W N 712. 


ine 60 P R 1917; 42 Ind. Cas, 905; A1 R 1917 Lah, 
3. 7 


"PATNA HIGH COURT . 
Civil, Review No. 7 of 1935 
October 2, 1935 
VARMA, J. 
RAGHUBIR MAHTO anp OTHERS 
PLAiNTIFFS—PETITIONERS 

` VETSUS 
GANESHDUTT OJHA AND OTAERS 
— DEFENDANTS—OPPOSITE PARTY 

Civil Procedure Code (Act V of 1:08), 0. XLI, 
r. 2l—Appellant entrusting money and papers toa 
friend—kbriend not taking steps in matter— Whe- 
ther ground fcr re-hearing of appeal dismissed for 
default, 

‘The fact that the appellant entrusted a friend 
with money and necessary papersin a case but he 
took no steps in thematter and the appellant 
could not contest the appeal on account of the 
jriend’s laches and he lost his cause for no fault 
of hig own, is not a ground for re-hearing the ap- 
peal under the provisions of Ọ, XLI, r. 21, Oival 
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Procedure Code. Kailash Chunder Das v. Ram Nath 
(1) and Rukminimoyt Dassi v. Poran Chunder 
Bhera (2), distinguished. Baji Lal v. Nawal 
Singh (3,, relied: on. < 

In the matterof Appeal from Appellate 
Decree No. 635 of 1932, dated November 5, 
1934. 

Mr. S. N. Banerjee, for the Petitioners. 

Messrs. H. P. Sinha and P. Jha, for the 
Opposite Party. a. 

Judgment.—This is an application filed 
under O. XLI, r, 2), of the Oode of Civil 
Procedure praying that Second Appeal No. 
635 of 1932, which was dismissed by me 
on November 5, 1934, be re-heard. 

The applicant happened to be the Tes- 
pondentin that appeal and no one appearea 
on his behalf.at the time of the hearing. 
The petition is filed on the basis of certain 
allegations made in the affidavit. The 
affidavit shows that the petitioner approach- 
ed one of his friends in Bettiah who is 
familiar with the High Court work to look 
after his case. That gentleman introduc- 
ed him to one Ramgati Singh who is. 
known in that locality to be a frequent 
visitor toPatna and the petitioner entrust- 
edhim with some money and the neces- 
sary papers. Butit appears that Ramgatl 
Singh took no steps in the matter. The 
learned, Advocate appearing on behalf of. 
the petitioner urges that he could not 
contest the appeal onaccount of the laches 
of Ramgati Singh and he lost his case for 
no fault of his own. He has referred me 
to two cases; one reported in Kailash 
Chunder Das v. Ram Nath (1) and the 
other in Rukminimoyi Dassi v. Poran 
Chunder Bhera - 14 Ind. Cas. 823 (2) but 
amere glance at those cases will show 
that the Court was dealing with laches on 
the part of Pleaders’ clerks, whereas in 
this case, Ramgati Singh does not occupy 
any such recognised position, A case re: 
portedin Baji Lal v. Nawal Singh (3; 
bears strong resemblance to the case in 
hand. The agent of a litigant engaged a 
Counsel but near about the time of the 
hearing he took away the papers with the 
result that Counsel was unable to appeal 
and the appeal was decreed ex parte 
Their Lordships of the Allahabad Hig 
Court held that that was not a ground for re 
hearing of the appeal under the provisioni 
of O. XLI, r. 21. Agreeing with that prin 
ciple, I would dismiss this application witl 
costs. Hearing fee‘one gold mohur. — 

N. ` Application dismissed, 

(1) 20 W NAL. 

(2) 14 Ind. Oas. 823; 15 O L J 384; 39 O 31l. | 

(3) 39 A 338; 39 Ind, Cas. 636; 15 A L J 413 
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. _ OUDH CHIEF COURT 
Civil Miscellaneous Application No. 740 
of 1935. - 
October 14, 1925 
Kine, U. J. AND Zta-CL-Hasan, J. 
HARI KRISHNA LAL MANUGHA 
—APPLICANT ' 
TETSUS 
In the maiter of his enrolment as 
AN ADVOCATE 
Advocate— Eligibility for enrolment— Conditions— 
Oudh Civil Rules, Chap. VII, r. 285—“Advocate of 
not less than ten years standing in Oudh”, 
meaning of—Applicant having read in Chambers of 
Advocate of seven years’ standing—Whether eligible 
for enrolment as Advocate of Chief Court—Bar 
Councils Act (XXXVIII of 1926), s. 9. 
The words “Advocate of not less than ten years 
“standing in Oudh”, in r. 285 of Chap. VITof the 
Oudh Civil Rules should be interpreted to mean 
an Advocate of the Ohief Court who isof not less 
than ten years’ standing as an Advocatein Oudh, 
The language of the rule cannot be given such 
a wide interpretation as that ag soon asa person 
has beenentered in the Roll of Advocates prepar- 
ed under the Bar Councils Act his standing should 
‘be reckoned not from the date of his enrolment 
as an Advocate, but from the date of his enrolment as 
8 legal practitioner, of any sort, entitled to practise in 
the Judicial Commissioner's Court or the Ohief Court. 
The rule was intended to require a candidate for 
enrolment to read in the Chambers of a senior 
legal practitioner, and every Advocate was re- 
cognised as being senior to every Pleader; an 
Advocate cannot be considered to be an Advocate 
of ten years standing in Oudh unless he has been 
enrolled as an Advocate of the Judicial Commis- 
sioner’s Court or of the Chief Court for a period 
of ten years. The period during which he was 
enrolled as a Pleader cannot be taken into account. 
Consequently, a person called to the Bar in 
January, 1933, who has read in the Chambers of 
an Advocate, who was enrolled as Advocate of 
the Chief Court in 1928 and enrolled asa first grade 
Pleader in 1916, is not eligible for enrolment as 
an Advocate of the Ohief Court. 
Mr B. K. Dhaon, for the Applicant. 
Mr. H. S. Gupta, the Government Advo- 
cate, for the Bar Council, 


Order.—This is an 
Mr. H. K. L. Manucha for the en- 
rolment as an Advocate of ChiefCourt. 
It appears that he was called to the Bar 
in January, 1933, and that he has read for 
one yearinthe Chambers of Mr. Sri Ram 
Misra, a practising © Advocate at Fyz- 
abad. 

The question is whether he is elegible 
for enrolment as an Advocate of the Chief 
Court. Noticeof the application was given 
to the Bar Council under r. 1, cl. 6, Chap. 
III of the Rules of the Chief Court. The 
Bar Council lodged an objection to the enrol- 
ment onthe ground that Mr. Manucha’s 
application could not be entertained, as the 
certificate of training attached to his ap- 


application by 
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plication is not of a practising Barrister or 
Advocate of the United Kingdom, or “a 
practising Advocate of not less than ten 
years’ standing in Oudh”, as cantemplated 
by the rule. Theobjection, therefore, has 
come before this Bench for disposal. ; 

The Rule which hasto be interpreted is 
r. 285 of Chap. VII of the Oudh Civil Rules 
which lays down (under s. 9 of the Indian 
Bar Councils Act, 1926) the qualifications 
of persons for admission as Advocates of 
the Chief Court of Oudh. Rule J, cl. (a) 
lays down that a person may apply to be 
admitted asan Advocate of the Chief Court 
of Oudh if he isa Barrister of England or 
Ireland or a member of the Faculty of Advo- 
cates in Scotland and has taken a degree 
in law of any University established by law 
in British India or any University in the 
United Kingdom, or has read for not less 
than one yearin the Chambers of a_prac- 
tising Barrister or Advocate in the United 
Kingdom, or of a practising Advocate of 
not less than ten years standing in Oudh. 

The question is whether Mr. Sri Ram 
Misra is “a practising Advocate of not 
less than ten years’ standing in Oudh”. 

Mr. Sri Ram was enrolied as an Advocate 
of the Chief Court on April 16, 1928, and 
was enrolled asa first grade Pleader on 
December 18, 1916. It appears, therefore, 
that Mr. Sri Ram Misra was not enrolled 
as an Advocate until April 16, 1928, and 
therefore, according to the contention of 
the Bar Council and of the Government 
Advocate, he cannot be held to bea prac: 
tising Advocate of not less than ten years 
standing in Oudh. i 

Forthe applicant it has been argued 
that the expression “practising Advocate of 
notless than ten years’ standing in Oudh” 
must be given a wide meaning. The 
word “Advocate” has been defined in the 
Indian Bar Councils Actof 1926, s. 2, cl. 
(a) as meaning an Advocate entered in the 
the Roll of Advocates of a High Court 
under the provisions of this Act.” Ordi- 
narily a word used in a rule made under 
the provisions of an Act must have the 
same meaning asit has in the Act itself. 
Ordinarily, therefore, we should have to 
interpret the word “Advocate” in the rule 
as meaning an Advocate entered in the Roll 
of Advocate of the Chief Court under the 
provisions of the Indian Bar Councils Act, 
1926. It is.obvious, however, that the word 
“Advocate” inthe rule cannot be given 
such a restricted meaning as, when the 
rule was made on January 16, 1929, there 
wasno Advocate (in the sense defined inthe 
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‘Indian Bar Councils Act) who was of not 
Jess than ten years standing in Oudh, since 
the Indian Bar Councils Act cnly came 
into force in 1926. According to the learn- 
ed Advocate-for the applicant the word 
“Advocate” should be given a wide inter- 
- pretation so as to include every legal prac- 
‘titioner enrolled as an Advocate of the Chief 
Court underthe Bar Councils Act whohad 
been practising as of right in the Comt of 
the Judicial Commi ssioner, and who conti- 
nued ta practise in the Chief Court, and 
who has been thus practising for not less 
than ten years. His contention is that the 
‘policy of the Bar Councils Act was to obli- 
terate all distinction between Barristers, 
Vakils and Pleaders. It is pointed out 
that under s. 8, sub-s. 2, cl. (a) the Roll of 
‘Advocates which is to be prepared and 
Maintained by the High Court must con- 
tain the name of all persons who were as 
Advocates, Vakils or Pleaders, entitled as of 


right to practice in the High Court im- 
mediately before the date on which 
this section comes into force. Hisconten- 


tion is that as soon as a Person has been 
entered inthe Roll of Advocate prepared 
under the Bar Councils Act, his standing 
should be reckoned not from the date of 
his enrolment as an Advocate, but from 
the date of his enrolment as a legal prac- 
titioner, of any sort, entitled to practise 
in the Judicial Commissioner's Court or the 
Chief Court. Ia our opinion the language 
of this rule cannot begiven such wide in- 
terpretation. We think that the expression 
“Advocate of not less than ten years’ stand- 
ing in Oudh” should be interpreted to mean 
an Advocate ofthe Chief Court who is of 
not less than ten years’ Standing as an 
Advocate in Oudh. This is the meaning 
suggested by the Bar Council and by the 
Government Advocate, 

. It has been argued that this interpreta- 
tion cannot be correct because there were 
very few Advocatesof the Judicial Com- 
missioner’s Court or Chief Court before the 
commencement of the Indian Bar Councils 
Act, 1926, and it could not have been in- 
tended that those few persons should be 
given the monopoly of training the candi- 
dates for enrolment as Advocates. We see 
little force in this contention. Before the 
commencement of the Indian Bar Councils 
Act, there were rules. made by the Judicial 
Oommissioner’s Court so far back as 1892 
and 1894, providing for the admission of 
persons as Advocates in the Court of the 
Judicial Commissioner of Oudh. We refer 
to r. 265, Obap. VII of the Oudh Civil 
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Digest. This shows that persons possessing 
certain qualifications could be admitted 
as Advocates of the Court of the Judicial 
Commissioner of Oudh, and itis not denied 
that legal practitioners were enrolled as 
Advocates of that Court. It appears, 
moreover, that the number of such Advocates 
was not small as was suggested by the 
learned Advocate for the applicant. When 
the list was drawn up in April, 1928, for 
the purpose of preparing the Roll of 
Advocates under the Bar Councils Act, no 
less than 74 gentlemen had previously 
been enrolled as Advocates. It is not 
known how many of them were of ten 
years’ standing, but one may safely presume 
that a fair number at least must have been 
of such standing. We are informed that 
at present there are about 35 Advocates 
of not Jess than ten years’ standing, in the 
sense that they were enrolled as Advocates 
before the commencement of the Bar Coun- 
cils Act and have continued to beso en- 
rolled under the provisions of that Act. 
We do not think that it was intended to 
obliterate entirely the distinction between 
Advocates, Vakils and Pleaders, which 
existed before the commencement of the 
Bar Coucils Act, so far as seniority is con- 
cerned. The entries in the Roll of Advo- 
cates prepared under the Bar Councils Act, 
had to be made in the order of seniority 
and every person who had been enrolled 
as an Advocate before the passing of the 
Bar Councils Act was treated as senior to 
every person who had been enrolled asa 
Pleader, without regard to their respective 
dates of enrolment, The rule was intend- 
ed to require a candidate for enrolment 
to readin the Chambers of a senior legal 
practitioner, and every Advocate was re- 
cognised as being senior to every Pleader. 
In our opinion an Advocate cannot be con- 
sidered to be an Advocate of ten years 
standing in Oudh unless he has been 
enrolled as an Advocate of the Judicial 
Commissioner's Couri or of the Chief Court 
fora period of ten years. The period 
during which he was enrolled asa Pleader 
cannot be taken into account. 

It has been urged that it would be very 
hard uponthe applicant who resides in 
Fyzabad, as there is no Advocate in Fyz- 
abad, of ten years’ standing as an Advccate, 
in whose Chambers he can read so as to 
qualify himself for enrolment. We recog- 
nise the hardship, but we do nat feel 
justified-in refusing for that reason, to give 
the language ofthe rule its piain and 
ordinary meaning. We, therefore, uphold 
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the objection lodged by the Bar Council 
and reject the application for enrolment. 
We fix Rs.50 as thefee payable by the ap- 
plicant to the Government Advocate. 

N. Application rejected. 





MADRAS HIGH COURT 
Civil Revision Petition No. 51 of 1931 
April 15, 1935 
VENKATASUBBA Rao, J. 
JENNAVARAM BALIREDDI— 
DeEFENDANT—PETITIONER 


i versus 
KHATIPULAL SAB AND .oTHERS 
| PLAINTIFFS —RESPONDENTS 

Court Fees Act (VII of 1870, as amended in Madras), 
8 7, cls. (iv-A) and (v)—Suit for cancellation of mort- 
gage deeds and sale deeds and for possession—Court- 
fee payable — Applicability of s, 7, cl. (iv-A). 
~ A suit for the setting aside of certain mortgage 
‘deeds and sale deeds executed by the plaintiffs father 
is governed forthe purposes of computation of court- 
fees, by cl. (iv-A) ofs. 7 of the Court Fees Act as 
amended in Madras and not cl. (v) of the said 
section. 

In the caseof a mortgage deed the court-fee has to 
be computed under s. 7 (iv-A)on the amount for 
which the instrument is executed, in other words, the 
principal amount secured by it. 

With regard to sale deeds the amount of court- 

fee must be computed on the market value of the 
properties with which they deal and not according to 
oe method of valuation prescribed in 
el. (v). 
The fact that the prayer for cancellation is coupled 
with a prayer for possession does not take away such 
a suit fromthe purview of cl. (iv-A). Doraiswami 
v Thangavelu ‘1), Venkata Narasinha Raju v. 
Chandrayya (2), Venkatasiva Rao v. Satyanarayana- 
murthi (3), Sundara Ramanujaru v. Sivalinga (4) and 
Ramakrishnayy v. Seshamma (5), referred to. 


. ©. Rev. P. under s. 115 of Act V of 
1903 and s. 107 of the Government of 
India Act, praying the High Court to re- 
vise the order of the Court ofthe’District 
- Munsif of Proddatur in O. S. No. 1222 
of 19380. 

Mr. Ch. Raghava Rao, for the Petitioner. 

Mr. M. Ranganatha Sastri, for the Res- 
pondent. i 


Judgment.—The svit has been brought 
by the plaintif for the setting aside of 
_ certain mortgage deeds and sale deeds exe- 
cuted by his fatherand for possession of 
the immovable properties covered by them. 
Section 7 (iv-A) introduced into the Court 


‘Fees Act by the Madras Amendment 
¿reads thus: 
“In a suit for cancellation of dacree for 


money or other property having a money value 
document 


or other c securing money or other 
property having such, value, according to the 
value of the subject-matter of the suit, and 
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such value sball be deemed to be if thé whole 
decree or other document is sought to be can- 
celled, the amount or the value of the property 
for which the decree was passed, or the other 
document executed, 

ifa part of the decree or other document is sought 
to be cancelled, such part of.the amount or value 
of the property.” 

The plaintiff prays,in the words of this 
section, for the cancellation of documents 
securing money or other property having 
money value. Mortgage instruments.answer 
the description of documents securing 
money ; so far as sale deeds are concerned, 
they are, as I have held in Doraiswami v. 
Thangavelu (1), documents securing ‘other 
property’ within the meaning ofthe section. 
This is what I observed in that case : 

“The words securing money or other property 
are not happy; but the question is: Is this 
or not a suit for cancellation of a document 
securing property having money value? I think 
it clearly is. I have no doubt that the release 
deed in question is a ‘document securing pro- 
perty : in other words, by that document, tha 
property covered by it is made secure to the 
defendants. Can there be any doubt that a 
sale deed comes within the terms of that 
section? The present instrument does not 
materially differ from a sale deed. By that, 
the rights of the plaintifis in the partnership 
and its property have been transferred for 
‘consideration to the defendants. The words 
may mean according to the Oxford 
Dictionary, ‘to make the tenure of a property 
secure to a person.’ I am, therefore, of the 
opinion that the proper section applicable is 
s. 7 (iv-A).” 

The amount of court-fee payable depends 
upon ‘the value of the subject-matter of 
the suit’...that is whatthe section says. 
Where a document securing money is 
sought to be cancelled, the section goes on 
to say, thatthe value of the subject-matter 
shall be deemed to be ‘the amount for which 
the document is executed.’ In the case of 
a mortgage instrument, therefore, the court- 
fee has to be computed on the amount for 
which the instrument is executed, in cther 
words, the principal amount secured by it. 
This is the plain effect of the words of the 
section, and I fail to see how the method 
of computation fixed in 8.7 (v) can possi- 
bly he applied. 

Now, ‘as regards the sale deeds, the 
question arises, is the value referred to in 
the section, the actual value of the proper- 
ty, that isto say, its market value or the 
artificial value prescribed by s. 7(v)? 
The last-mentioned section deals with 
suits for possession and the Legislature 
has expressly enacted that in such suits 
the value shall be determined in a partlcu- 
lar manner. Clasue iv-A refers simply to 

(1) AT R1929 Mad, 668; 119 Ind, Cas. 38; Ind. Rul, 
(1929) Mad. 870. 
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“he value of the property, which means 
‘value’ ás generally understood, whereas 
cl. v prescribes an artificial method of 
valuation. 
cl. iv-A in the light of cl. v which deals 
witha specific matter ;-indeed, when the 
Legislature intends to prescribe an artificial 
method, it says so in express terms, as 
c), iC alsoshows. I am therefore of the 
opinion that in the case of the sale deeds, 
the amount of court-fee payable must be 
computed on the market valtie of the 
‘properties with which they deal. Mr. 
M. Ranganatha Sastri for the respondents 
relies upon Venkata Narasimha Raju v. 
‘Chandrayya (Dand Venkatasiva Rao v. 
Satyanarayanamurthy (3), for his contention 
that the statutory valuation under s. 7 (v) 
‘furnishes the true basis, The learned 
Judges in the -former case observe : 
“When there is in the Act itself a 
rule as to valuing .the property in suits for 


court-fees, we think it is proper to take that 
method of valuation in preference to any method 


special 


to get the value where there is no indica- 
tion that any other method should be 
adopted.” 


« With great respect, there is a fallacy, 
as [have shown, underlying this reason- 
ing. Sitting as Single Judge, 1 should 
consider myself bound by these decisions, 
but the present case, as I have said, 
deals with mortgages and sales, whereas 
the two cases referred to above deal with 
decrees. 


Another question arises, namely, the 
prayer for cancellation being coupled with 
that for possession, is the court-fee to be 
computed under cl. ivA or cl. v? 
Sundara Ramanujam v. Sivalingam (4) 
bears on this point, There, the suit was for 
the specific performance of a contract of 
sale and for possession of the property. 
It was held that s. 7 (a) (a) applied. 
‘This is what 1 observed in my judgment 
in that case: 

“Then it is argued that, as the plainiiff also 
` claims pressession in the suit, the suit must be 
regarded as one for possession. But the specific 
provisicn relating to suits for specific perform- 
ance excludes the applicability of the 
general provision relating to suits for posses- 
BION 


Morecver; as pointed out by me in 


12) 53M L J 267; 105 Ind Cas, 171; A I R 1927 Mad.. 


625; 26 1. W 159; 39M L T 193. 
(3) 63 M L J 764; 139 Ind. Cas. 317; A I R 1932 Mad. 
6(5; 35 L W 295; Ind. Rul. (132) Mad. 643; (1932) M 
Ww N £92. 
(4) 47 M 156; 77 Ind. Oas. 542; A I R 1994 Mad. 
360; 18 L W 333; 45 M L J 437; (1923) M WN 
' 796. 
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Ramakrishnayya v. Seshama (5), while 
dealing with a cognate subject: 

“ihe maxim generalia specialibus non derogant 
applies. General words do not | derogate from 
special ; conversely, a special law derogates from 
‘a, general law’:” 

1 therefore hold that the section under 
which the court-fee has to be computed, is 
s. 7 (iv-A) and not s. 7 (v). 

With these observations the case will 
go back to the lower Court and it is 
directed to assess the court-fes in accord- 
ance with the directions contained in this 
judgment. If the value of the suit s0 
determined is beyond the pecuniary juris- 
diction of the District Munsif’s Court, an 
order will be made by that Court return- 
ing the plaint for presentation to the proper 
Court. 

J make no order as to costs. 

A. Order accordingly. 

(5) 68 ML J 369; 158 Ind. Cas. 840; A I R 1985 
Mad. 346; 41 L W 488; 8 RM 63; (1935) MWN . 
406. 


OUDH CHIEF COURT 
First Rent Appeal No. 51 of 1933 
October 15, 1935 
Kina, C. J. AND ZIA-UL-HASAN, J. 
LIROTENANT Rasa Banapur BISHUNATH 
SARAN SINGH-— PLAINTIFF— 
APPELLANT 
versus 
GHANSHYAM DASS-— DerenDant— 

RESPON DENT 

Oudh Rent Act (XXII of 1886), s. 154, cls. 1, 2—Sutt 
for arrears of rent against auction-purchaser of 
under-proprietary vights—Plaint not _ mentioning 
liability under el. (1)—Failure to prove incumbrance 
— Plaintif, if entitled to benefit of el. I—Cl, 2, 
if applies to involuntary transfers—A uction-pur - 
chaser, if liable.for arrears ‘accruing before pur- 
chase of under-proprietary rights. ` 

Where in a suit for arrears of rent, the -plaintiff 
bas failed to make the defendant liable under 
s. 154, cl. 1, Oudh Rent Act, in the plaint and 
has aleo failed to prove the incumbrances in 
favour of the defendant, the plaintiff cannot be 
given the benefit of the said clause of s. 154 of the 
Oudh Rent Act. 

Olause (2) of s. 154, Oudh Rent Act, does not 
apply to involuntary transfers like a sale by 
auction. Consequently, in a suit for arrears of rent 
against the auction purchaser of the under-proprietary 
rights, the defendant cannot be held liable under 
cl. (2) of s. 154 of the Oudh Rent Act for arrears 
of rent that accrued due before his purchase of 
the under-proprietary rights. 

F. R. A. against the decree of the 
Assistant Collector, First Class, Partabgarb, 
dated April 26, 1933. 


Mr. Kismat Rai Jagdhari, for the Appel- 
lant. 
Mr, H. Husain, for the Respondent, 
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Judgment.—This is a plaintiff's first 
appeal ina suit for arrears of rent. The 
plaintifl-appellant is the purchaser of the 
superior proprietary rights of the Raja 
Jagatpal Bahadur Singh while the defend- 
ant-respondent is the auction-purchaser 
of the wunder-proprietary rights of Lal 
Chandrapal Bahadur Singh in village 
Bhojpur. The suit was both against 
Lal Chandrapal Bahadur Singh and 
Ghanshysm Das, the defendant-respondent, 
and related to the arrears for the years 
1336 to 1339 Fasli, Lal Chandrapal 
Bahadur Singh, the first defendant in the 
case, admitted the plaintiff's claim. The 
present respondent, however, denied that 
the plaintiff was the superior proprietor 
and claimed to te himself the superior 
proprietor. This plea of his was, however, 
overruled by the Jearned Assistant Collector 
on the basis of a Civil Court judgment 
in a declaratory suit filed by Ghanshyam 
Das himself, in which it was held that 
ihe present plaintiff-appellant was the 
superior proprietor and Ghanshyam Das 
the under-proprietor. The suit was accord- 
ingly decreed, but the learned Assistant 
Collector apportioned the decretal amount 
between the defendants «nd gave the 
plaintiff-aprellant a decree against the 
present respondent for rent from Rabi 
1338 Fasli only on the ground that it was 
on March 20, 193], that the respondent 
purchased the under-proprietary rights of 
Lal Chandrapal Bahadur Singh. 


It is against Ghanshayam Das defendant - 


“Only that the present appeal has . been 
brought and the contention is that the 
Court below ought io have given the 
plaintiff a joint decree against both the 
defendants for the entire amount of arrears 
claimed, 

Reliance is placed by the learned 
Advocatefor the plaintiff-appellant on both 
clauses of s. 154 of the Oudh Rent Act. 
In the first place, it is alleged that the 
respondent is a mortgagee of the under- 
proprietary rights of Lal Chandrapal 
Bahadur Singh under two deeds of mort- 
gage, and that, as such, he is liable under 
cl. (1) of s. 154 of the Oudh Rent Act 
to pay to the plaintiff proprieior rent 
accruing subeequently to the date of the 
first mortgage in his favour. On this 
point we agree with the Court below that 
the plaintiff-appellant has failed to prove 
that the mortgages alleged by him still 
subsist. No mention of the mortgages was 
made in the plaint nor was the claim 
. based on cl. (1) of s. 154 of the Oudh 
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Rent Act. The plaintiff subsequently 
wanted to amend his plaint so as to base 
his claim on cl. (1) of s. 154 of the Oudh 
Rent Act also, but the amount of costs 
awarded by the Court below to the defend- 
ants about the contemplated amendment 
not having been paid, the Court below 
disallowed the application for amendment 
of the plaint. The judgment, in fact, 
shows that the Pleader for the plaintiff 
did not press the application for amend- 
ment. Reliance is now placed before us 
on Ex. 6, which is a copy of the sale 
proclamation issued when Lal Ohandrapal 
Bahadur Singh's under-proprietary rights 
were put up for sale but all that this 
document shows is that Ghanshyam Das 
was a simple mortgagee of the under- 
proprietary rights of the judgment-debtor 
hy two deeds of mortgage, dated April 
15, 1925, and January 26, 1928. This 
document is totally inadequate to prove 
that the mortgages subsisted on the date 
of sale or still subsist. Exhibit B-5, 
which isa pukhtadari khewatfor the years 
1338 to 1341 Fasli, was also relied on by 
the learned Advocate for the plaintiff but 
this document only gives the amount of 
the incumbrances on the property in 
question. It was also contended that there 
is a mention of the mortgages in question 
in the judgment of the learned Munsif 
of Kunda (Ex. 12) in the declaratory suit 
brought by the respondent himeelf but 
that too is,in our opinion, insufficient to 
prove the existence of the mortgages in 
question. We think, therefore, that having 
failed to make the defendant-respondent 
liable under cl. (1) of s.154 of the Oudh 
Rent Act in the plaint, and having 
further failed to prove the incumbrances in 
favour of the defendant-respondent, the 
plaintiff cannot be given the benefit of 
the said clause of s. 154 of the Oudh 
Rent Act. 


As said above, the learned Advocate 
for the plaintiff also relied on cl. (2) of 
s. 154 of the Oudh Rent Act, but looking 
to the wording of that clause, we cannot 
say that the lower Court was wrong in 
holding that that clause does not apply 
to involuntary transfers like a sale by 
auction. That clause runs as follows :— 

“Whether after the passing of this Act an under- 
proprietor transfers his rights or any part thereof 
in land, and the transferee enters into possession, 
the transferee shall, subject to any agreement in 
writing with the proprietor to the contrary, be 
liable to pay the proprietor any arrears of rent 
due in respect of the land at the date of the 
transfer,” 
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If the Legislature had meant to include 
involuntary transfers in the provision 
made by this clause of s. 154 of the Oudh 
Rent Act, it was quite easy for them to 
express this intention in clear terms. 
Reliance is placed on the case of Bisheshar 
Dayal v. Kai Bajrang Bahadur Singh, 6 
O. W.N. 469 (1), but in this case it was 
only by the combined effect of s. 151 of the 
Ough Rent Act ands. 146 of the Code of 
Civil Procedure that an auction-purchaser 
of an under-proprietary tenure in éxecution 
of a decree for sale of the tenure was 
held liable to satisfy a decree for arrears 
of rent obtained against the original under- 
proprietor and the point whether or not 
cl. (2) of 8. 154 of the Oudh Rent Act 
applied to auction-purchasers was not at 
all considered. The learned Advocate for 
the plaintiff-appeNant has also referred 
to the cases of Narottam Das v. Sukhraj 
Singh, I. L. R.3 Lucknow, page 719 (2) 
Chandi Dayal v. Ratan Lal, 14 O. O. £9 
(3) and Ujagar Lal v. Deputy Commis- 
sioner of Hardoi for Bhogaitapur Estate, 
10 O. CG. 36, (4), but they do not deal 
with the question that is before us, viz., 
whether or not cl. (2) of s. 154 of the Oudh 
Rent Act applies to involuntary transfers 
also. We are of opinion that the learned 
Assistant Collector was right in holding 
that the defendant-respondent could not 
be held liable under cl. (2) of s. 154 of 
the Oudh Rent Act for arrears of rent 
that accrued due before his purchase of, 
the under-proprietary rights. 

The result is that the appeal fails and 
js dismissed with ccsts. 

N. Appeal dismissed. 


(1)6O WN 469: 117 Ind. Cas, 452; 13 RD 31; 
A UR 1929 Oudh 353. ‘ 

(2) 3 Luck 719; 116 Ind. Cas, 49; 5 0 W N 791; 12 
R D457; A IR 1928 Oudh 442. 

(3) 14 O O 89; 10 Jnd. Cas. 722, 
' (4)10 O O 36. 


MADRAS HIGH COURT 
Second Civil Appeal No. 1164 of 1932 
April 26, 1935 
MADHAVAN NAIR, J. 
THIRUNAVUKKARASU PANDARAM 
AND ANOTHER —DEFENDANTS— APPELLANTS 
versus 
PURUSHOTHAM LAKSHMIDAS AND 
COMPANY, COOHIN AND OTHERS — 
PLAINTIFF AND DEFENDANTS —RESPONDENTS 
Will—Exzecutor—Debt contracted by executor— 
Whether recoverable fromestate of deceased—Debt 
incurred in business which executor was directed by 
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on —Enforceability—Invalid will— 


of 


cl. 

The rule of law that creditors cannot have any 
direct remedy againstthe testator’s estate for debts 
incurred by the executor is not applicable toa case 
where the debt was incurred in pursuance of the 
directions in the will to carry on a trade. Ammalu 
Ammal v. Namagiri Ammal (1), referred to. 

Even though a will may be invalid under the `’ 
Hindu Law on the ground that the testator had no 
power to makea valid will, this does not necessarily 
make the acts of the executor invalid in law. | 
the executor had acted as de facto guardian in 
entering into the transactions then such transactions 
would be binding upon the estate of the deceas- 


ed, 

S. ©. A. against the decree of the Court 
of the Subordinate Judge of Tinnevelly, 
dated July 4, 1932, and passed in A. 
9. No. 18 of 1932 (A. S. No. 113 of 1931, 
District Court) preferred against the decree 
of the Court of the District Munsif of 
Tinnevelly, dated May 6, 1931, and passed 
in O. S. No. 109 of 1930. 


Mr, P. N. Appusamy Iyer, for the Appel- 
lant. 
Mr. K. R. Ranga Sami 
Respondents.: 
Judgment.—Defendants Nos. 1 and 2 
are the appellants. They are thesons of 
one Sundaralingam deceased who was a 
merchant trading in various places. The 
3rd defendant is impleaded as executor 
under the will of the father of defend- 
ants Nos.1 and2 and he continued the 
business of Sundaralinga. The suit is for 
the recovery of Rs. 1,500 due on dealings 
with respect tothe trade of Sundaralinga 
conducted after his death by the executor, 
the 3rd defendant. The 3rd defendant 
besides being executor is also the son-in- 
law of Sundaralinga. He along with another 
was appointed executor under the will 
Ex. A, dated September 13, 1922. . The will 
directed the executors to continue the 
business of Sundaralinga for the purpose of. 
realisation of the outstandings due tothe 
deceased, and in the course. of such con- 
duct of the business, the suit debt was 
incurred. This was the case of the 
plaintiffs. Defendants Nos. 1 and 2 question- 
ed the truth of the transactions and their 
binding nature on them. The First Court 
dismissed the suit finding against the 
truth of the transactions. In appeal this 
finding was reversed and a decree was 
given in favour of the plaintifs against 
the properties of defendants Nos. 1 and 2, 
In second appeal very interesting ques- 
tions of law were argued by Mr. Somayya 
on behalf of the appellants but none of 
those points were taken in either of the 


will to carry - at 
Executor acting as de facto guardian—Validity 


Iyengar, for the 


1935 
Courts below. His first argument was that 
ina suit like the present one the plaintiffs’ 
remedy is to proceed personally against the 
executor and that they can get relief 
against the estate of the deceased only 
if the executor has the right to enforce 
his indemnity against the estate and that 
unless the latter point is found in favour 
of the plaintiffs, no decree could be given 
in their favour against the estate. For 
this purpose it is argued that the case 
should be remanded to the lower Court as 
was donein Ammalu Ammal v. Namagiri 
Ammal (1), where in a case like the present 
in the last paragraph of his judgment 
Kumaraswami Sastri, J. remanded the suit 
tothe lower Court to decide the question 
whether the executrix has lost her right to 
reimbursement ovt of the estate in respect 
of the sum of Rs. 3,500 borrowed by her on 
the promissory note sued on. It was sug- 
gested that such a course should be fol- 
lowed in this case also and that the only 
decree that the plaintiffs could get at 
present is a personal decree against the 
executor. 

I was taken through the law bearing on 
the subject both according to the English 

‘and Indian decisions. Respondents’ 
learned Counsel says that the question 
should not be allowed to be raised in 
second appeal for the first time. It is 
clear that the question was not raised in 
any of the Courts below nor has it been 
Taised even in the memorandum of grounds 
-of the second appeal. Assuming thet it 
may be permitted to be raised, I am of 
opinion that the question does not arise for 
decision in thie case having regard to the 
observations of Kumaraswami Sastri, J., in 
Ammalu Ammal v. Namagiri Ammal (1), 
at p.636*, where the learned Judge after 
discussing the case-law summarises the con- 
` clusions under seven heads. Under the 
third head he gays: 

“Oreditors cannot have any direct remedy 
against the testator's estate or proceed in 
execution against the assets except in 
cases where a specific charge is validly 
‘ereated or the debts are incurred in 
pursuance of directions to carry on a trade 
or business or where a specifie trust is 
created fora specific purpose and debts 
are incurred in the due carrying out of 
the trust.” 


This statement of the law makes it clear 

(1) 3! M LJ #31; 43 Ind, Cas. 760; A IR 1918 
Mad. 300; 22 ML T 391; 6 LW 722, (1918) M W 
N 110. 


*Page of 33: M. L. J.—[Ed.] 
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that if the claim was made by a plaintiff ` 
in a case where the debt was incurred in 
pursuance of the directions contained in a 
will to carry on a trade, then the rule of 
law that creditors cannot have any direct 
remedy against the testalor's estate wil] 
not apply. Having regard to the facts of the 
present case, it clearly falls within the 
2nd exception mentioned in tbis rule. Jt 
is not disputed that under the will (Ex. A) 
the executors were asked to carry on the 
business thoughon a reduced scale, no 


-doutt, for the realisation of outstandings 


for the purpose of the winding upof the 
business. The District Munsif found that 
in incurring the debts the executors went 
beyond the directions contained in the will 
apparently as he was of opinion that the 
dealings were ona larger scale than was 
necessary for carrying ont the directions, 
but on this point the appellate Judge 
differed from the _ District Munsif. The 
learned Judge’s opinionis stated in para, 4 
of his judgment when he says: 

“The will directs the executors to continue the 
business for the purpose of realisation of the out- 
standings due to the deceased. That authority 
necessarily carries with it the authority to borrow 
for carrying on the business, The will no doubt 
says that it should be-continued on asmaller 
scale but Venkatrama Ayyar was not asked if the 
scale was unnecessarily large, and, on the one band, 
it willbe seen that the transactions were over 
varying dates of moneys being taken from the 
plaintiffs and paid back to the plaintiffs, and some- 
times we find money even tothe credit of the 
defendants in the account of the plaintiffs”, 

So it is clear that in borrowing the suit 


money the executors were only acting 
according to the directions of the will, 
and if-so, according to the rule of law 


already stated the creditors can have 
direct recourse to the estate of the deceas- 
ed, The observations of Kumaraswami 
Sastri, J., above quoted and the finding 
of the learned Subordinate Judge in 
para. 4 of his judgment give a complete 
answer to the question argued by Mr. 
Somayya. I would, therefore, hold that 
the lower Court was not wrong in giving 
relief to the plaintiffs against the estate 
of the deceased in the hands of defend- 
ants Nos. 1 and 2. 


The next question raised by Mr. Somayya 
is also a point which was not argued in 
either of the Courts below though the point 
has been taken in the grounds of appeal 
and itis this, viz, that the testator and 
defendants Nos. 1 and 2 were members of 
an undivided Hindu family, and as such, 
the testator had no power in law to make 
a valid will, and reliance was placed 
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in support of this position on the decision 
of this Court in Chidambaram Pillai v. 
Rangaswami Naicker (2), where it was 
laid ‘down by the Full Bench that 
the only adult co-parcener ofa Mitakshara 
family consisting of himself and his 
minor co-parceners is not competent to 
appoint a testamentary guardian to the 
co-parcenary properties 
parceners. Mr. Srinivasa Gopalachari on 
behalf of the respondents says that if 
this point had been taken in the lower 
Courts he would have been in a position 
to show that though the will in narrat- 
ing the circumstances mentioned in it 
refers to lhe family as a divided family, 
the testator and his sons (defendants Nos. 1 
and 2) were members of an undivided 
family. But it is nob necessary to con- 
sider further this question. I will assume 
for purposes of argument that it was not 
competent for the testator to execute the 
will, but that does not necessarily make 
the action of the executor invalid in law. 
The case decided by the Full Bench was 
referred back after the expression: of 
opinion by it to the Division Bench which 
made the reference. In . disposing of the 
case the learned Judges of the Division 
Bench made these remarks: 

“Agit has now been held by a Full Bench of 
this Court that the will executed by Appukutti 
Pillai who was the only adult member of the 
family at the time of his death is invalid and that 
the Ist defendant cannot claim any rights as 
executor or a8 guardian under the will, the case 
has to be decided on the footing of alienations 
made by a de facto guardian (the Italics are mine) 
and having regard to the facts of the present case 
we do not think that there is any reason for 
holding that the Ist defendant who wasa near 
relation of the parties and in whom the testator 
and theother members of the family bad confidence, 
had any object in defrauding the plaintiffs or acted 
for the benefit of third persons when he effected the 
sales", 

It follows from the above observation’ 
that though the will may beinvalid, still if 
it jp clear that the executor has acted as 
de facto guardian in entering on the transac- 
tions which he has entered into, then such 
transactions would be binding upon the 
estate of the deceased. There can be no 
doubt in this case that the 3rd defendant 
was pot only an executor under the will 
but he was also the guardian of the minors 
and acted as such. The willitself refers to 
the fact that he is to conduct himself as 
if he was the guardian. That he was an 
intimate relative of the testator is clear 

(2) 41 M 561; 45 Ind. Cas. 905; AIR1919 Mad. 
1046; 34 M LJ 38); 23 MLT266 (1918) M WN 
265; 7 L W 451 (F B). . 
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and there is nothing to show that he did 
not look after the interests of the appel- 
lants in the transactions entered into by 
him. In fact one line of argument adopted 
by Mr. Somayya was that the executor 
acted as de facto guardian. Itis not 
necessary to proceed with the point any 
further because the facts show that the 
family was looked after during the minority 
orthe Ist and 2nd defendants by the 
executor (3rd defendant) and he carried on 
the business of the deceased for the benefit 
ofthe family. It therefore follows that 
the debts incurred in carrying on the 
trade in pursuance of the directions of the 
will (Ex. A) will bind the estate in the 
hands of defendants Nos.1 and 2. The 
second pointraised by Mr. Somayya must 
also be overruled. 

The third point raised by Mr. Somayya 
relates toa question of fact, viz., whether 
the amount sued for was borrowed by the 
executor. On this question the District 
Munsif held one way but the Subordinate 
Judge came to a different conclusion. 
must accept the finding of the Subordinate 
Judge that the suit debt was proved, which 
is binding on me in second appeal. 

The last point is one on which thereis | 
not much dispute and that relates to the 
interest awarded by the learned Sub- 
ordinate Judge from the date of the plaint 
to the date of the decree. In the decree 
(p. 10 of the printed papers) interest has 
been awarded at the rate of 12 per cent. 
per annum from the April 11, 1930, the 
date of plaint till date of decree. In the - 
judgment in para. 8 the learned Judge has 
awarded interest only at the contract rate 
from the date of plaint till date of decree. 
Obviously a mistake was committed in 
drafling the decree. That mistake’ should 
be rectified and instead of 12 per cent. 
the contract rateof 7} per cent. should be 
substituted for the period from the date 
of plaint till the date of decree, In other 
respects the decree of the lower Appel- 
late Court will stand and the second appeal 
is dismissed with costs. 

D. Appeal dismissed, 
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_ OUDH CHIEF COURT 
Civil Application No. 171 of 1931 
October 23, 1935 
Kine, C. J. AND Nanavotry, J. 
BISHESHWAR NATH AND ANOTHER — 
PLAINTIFF3— APPLICANTS 
Versus 
RAM NATII AND OTHERS — OPPOSITE 
Party 

Civil Procedure Code (Act V of 1905), ss. 152, 115, 
0. XXXIV, r.6—Decision under s. 152 granting ap- 
plication for amendment of decree—Whether subject 
to revision -- Preliminary decree, amendment of— 
Defendants asking Court toamend decree not to 
grant personal remedy— Preliminary decree becoming 
final- Order of amendment, if can be sustained. 

Amendment of a plaint stands ona very different 
footing from an amendment of a preliminary decree 
which has become final. A decision passed under 
8.152 of the Code of Civil Procedure granting an 
application for amendment is an order and nota 
decree, and is, therefore, subject to revision under 
8.115 of the Code, but ig not subject to an appeal. 
Nalinakshya Ghosal v, Mafakshar Hossain (41, referred 
to. Visvanathan Chetti v. Ramanathan Chetti (1), 
not followed. 

In a mortgage suit the defendants are not entitled 
after the property had been sold,and the deciee- 
holder had become entitled to apply for a personal 
decree for the amount of the balance under O, XXXIV, 
r. 6 of the Code, to ask the Court to exercise its 
discretion in amending the preliminary decree, so as 
to direct that if the decretal amount be not satisfied 
out of the sale proceeds the decree-holder shall have 
no powerto realise the balance from theother pro- 
perty of the judgment-debtor. The Court's order 
granting amendment inthe case of a preliminary 
decree which has long since become final, is wrong 
and cannot be sustained. Ram Nath v. Nageshar 
Singh (i), Raghubir Singh v. Rajeshwari Devi (9), 
Alla Bakhsh v. Durga Bakhsh Singh (10), Ram Bilas 
v. Sripal Singh (11) and Bindeshwar Prasad v. Jagdeo 
Prasad (12), relied on. : 

Application for revision of the order of 
the Munsif of Purwaat Unao, dated Novem- 
ber 3, 1934. 


` Mr. K. P. Misra, for the Applicants. 
Mr. K.N. Tandan, for the Opposite Party. 


Judgment.—This is a applicaticn for 
revision unders. 115 of the Code Proce- 
dure of an order of the Munsif of Unao 
ordering amendment of a preliminary 
decree under s. 152 of the Code of Civil 
Procedure. 

The facts out of which this application 
for revision arises are briefly as follows :— 

On September 18, 1929, the plaintiffs- 
applicants Lala Bisheshwar Nath and 
Lala Balgovind filed a suit on the basis 
of a simple mortgage, dated September 13, 
1916, executed by Badri Singh, defendant 
No.1. The moitgege money was re-payable 
by September 13, 1921, and the property 
mortgaged was stated in the deed to be a 
one-sixth share in the plots situated’ in 
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Mohal Chandi Singh end other property in, 
village Barwakhurd in the District of 
Unao. The mortgage deed provided that in 
case of default the mortgagees would be 
entitled to realise their money by sale of 
the mortgaged property or from the 
person and other movable and immov- 
able property of the mortgagor. The plain- 
tiffs’ suit was decreed by the Munsif on 
February 21,1930. A preliminary decree 
for sale was prepared on March ò, 1930, 
againsteall the defendants, and on an ap- 
plication dated September 2, 1930, by the 
plaintiffs a final decree wae prepared on 
January 24,1931. An application under 
O. XXXIV,r. 6 of the Code of Civil Pro- 
cedure for a personal decree was made by 
the plaintiffs on May 11, 1934. On 
October 6, 1934 an application was made 
by the opposite parties for amendment of 
the preliminary and final decrees by 
deleting the clause in the preliminary 
decree granting a personal decree to the 
mortgagees. The lJearred Munsif on 
Novem ber 3, 1934, allowed the amendment 
of the preliminary decree and rejected the 
application for a personal decree. An 
appeal has been filed by the present ap- 
plicants in the Court of the District Judge 
of Unao against the order refusing to pass 
a personal decree, and they have also 
cometo this Court in revision against the 
order amending the preliminary decree 
under s. 152 of the Code of Civil Pro- 
cedure. 

We have heard the learned Counsel of 
both parties at some length. A preli- 
minary objection has been raised by the 
learned Counsel for the opposite parties 
that no revision lies to this Court against the 
order of the learned Munsif passed under 
s. 152 of the Code of Civil Procedure amend- 
ing the preliminary decree, and in support 
of this contention a ruling of the Madras 
High Court reported in Visanathan Chetti 
v. Ramanathan Chetti, I. L. R. 24 Mad. 646 
(1), has been cited. Reliance has also been 
placed upon a Full Bench ruling of this 
Court reported in Paras Nath v. Ran 
Bahadur, 1935 O W N p. 1158 (2), in which 
it was held that an application for 
revision is not maintainable undere. 115 
of the Code of Civil Procedure against an 
interlocutory order on the ground that no 
“case” has been decided within the mean- 
ing of s. 115 by the mere decision of a 
preliminary point, and reference was made 

(1) 24M 646, | 
a (1935) O W N 1158; 158 Ind, Cas. 949; 8 RQ 


970 
to æ decision reported in Sunder Dalv. 
. Razia Begum, 1934, 3 A WR 474 (8), in 
which it was held that an order directing 
amendment of a plaint cannot be the 
subject of an application for revision under 
s. 115 of the Code of Civil Procedure. 
Amendment of a plaint stands on a very 
different footing from an amendment of 
a preliminary decree which has become 
final. We think that a decision passed 
under s. 152 of the Code of Civil Proce- 
dure granting an application for amend- 
ment is an order and not a decree, and 
is, therefore, subject to revision under 
s. 115 of the Code, but is not subject to 
an appeal. See Nalinakshya Ghosal v. 
Mafakshar Hossain, I. L. R. 23 Cal. 177 (4). 
Tt has been held by the High Courts of 
Calcutta, Bombay and Allahabad in cases 
falling under the corresponding 8. 206 of 
the old Code of Civil Procedure of 1882, 
and the view of the Madras High Court 
reported in Nathan Chetti v. Ramanathan 
Chetti, I. L. R. 24 Mad. p. 646 (i), that an 
aggrieved party in such a case has a right 
to appeal from the decree so amended, 
has not been followed by those High 
Courts. We prefer to follow the view of 
the Calcutta, Bombay and Allahabad High 
Courts inthis matter and we accordingly 
over-rule the preliminary objection that no 
revision lies. 

Coming now to the merits of the case, 
we are clearly of opinion that the order 
of the learned Munsif was entirely wrong 
and passed in defiance of a long chain of 
decisions of this Court. In Lala Kulwar v. 
Amir Haider Khan, 6 O. W. N. p. 969 (5) 
jt was held by a Bench of this Court that 
VU. XXXIV, r. 6 of the Code of Civil 
Procedure reproduces the effective portion 
of olds. 90 of the Transfer of Property 
Act, and thatthe words used in Form IV 
of Appendix D of the Code are intended 
to give effect to O. XXXIV, 6, and that 
the preliminary decree conemplated by 
that: order means that if the sale proceeds 
are insufficient the plaintiffs can then 
take out a persoral decree against the 
„efendants for the balance, which pro- 
vision gives the plaintiffs an actual right, 
the existence of which is detrimental to the 
defendants that the defendant is thus 
aggrieved by that portion of the preliminary 
decree, and if he takes exception to that 


portion of the decree, he has to appeal 
3) 3 A WR 474; 152 Ind. Oas. 886; A I R 1934 
AN 785; (1934) A L J757; 7 R A 410. 
(4) 28 0 117, eas 
wE OWN 969; 123 Ind. Cas. £18; AIR 1930 
Qudb 10; Ind, Rul. (1930) Oudh 167. 
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against the preliminary decree within the 
period of limitation allowed by law, and 
that if he does not do so, he is eubsequently 
precluded under the provisions of s. 97, 
Civil Procedure Code, from disputing the 
correctness of the preliminary decree upon 
that point. This view was affirmed by the 
same Bench in another decision reported 
in Suraj Baksh v. Munno Bibi, 6 O. W.N. 
p. 974 (6). The same view was again 
affirmed by a Full Bench of this Court in 
Ram Nath v. Nageshar Singh, 70. W.N. 
p. 774 (7), in which it was held that a pre- 
liminary decree for sale on a mortgage 
under O. XXXIV, 1. 4, Civil Procedure 
Code, passed exactly in the form of the 
decree prescribed in Appendix D, Form IV 
of Act V of 1808, constituted an adjudi- 
cation which was detrimental to the 
defendant, and it must be regarded as 
awarding the plaintiff a personal decree 
in the events of the proceeds of the sale 
being insufficient, but merely leaving it 
open to him to apply for a personal decree 
in such event, and that if a party aggrieved 
by a preliminary decree did not appeal 
from it, he was precluded under s. 97, 
Oivil Procedure Code, from disputing its. 
correctness afterwards. The question was 
again referred to a Full Bench in Magbool 
Ahmad v. Durga Prasad, 10 O. W. N. p. 653 
(8), in which it was held that where in a 
suit for sale on fact of a mortgage deed 
executed with the permission of the’ 
District Judge by the guardian of a lunatic 
appoiited under the Lunacy Act, the 
guardian admits the claim which is dec- 
reed and a preliminary decree is prepared - 
on the prescribed printed Form IV of 
Appendix Dof the Code of Oivil Pro- 
cedure, the plaintiff is, on the sale proceeds 
of the mortgaged property being found 
insufficient to pay off the judgment debt, 
entitled to a personal decree under 
O. XXXIV, r. 6, Civil Procedure Code. This ~ 
view was followed in Raghbir Singh v.. 
Rajeshwari Devi, 10 O. W. N. p. 884 (9), 
in which it was held that the defendants 
were not entitled after the property had been 
sold, and the decree-holder had become 
entitled to apply for a personal decree for 
the’ amount of the balance under 
O. XXXIV, r.6 of the Code, “to ask the 


(6) 6 O W N 974; 124 Ind. Cas. 669; Ind. Rul. (1930) 
Oudh 285. 


(7) 70 W N 774; 126 Ind. Cas, 682; A I R 1930 Oudh 
378; Ind. Rul. (1930) Oudh 417. 

(8) 100 WN 653; 144 Ind. Cas. 931; AI R1933 
Oudh 352; 6 R O 17 (F B), 

(9) 10 O W N 884; 146 Ind, Cas, 310; AI R1933 
Oudh 466; 6 R O 102. i 
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Court to exercise its discretion in amend- 
ing the preliminary decree, so as to direct 
that if the decretal amount be not 
satisfied out of the sale proceeds the decree- 
holder shall have no power to realise the 
balance frem the other property of the 
judgment- debtor, 
on all fours with the present case. The 
same view was held in Alla Bakhsh v. 
Durga Bakhsh Singh, 10 O. W. N. p. 1087 
(10). In Ram bilas v. Sripal Singh, 11 
O. W. N. p. 1196 (11), the Full Bench 
ruling of this Court reportedin Ram Nath 
v. Nageshar Singh, 7 O. W. N. p.114 (7, 
was followed, The same view was taken 
recently by a Bench of this Court reported 
in Bindeshwar Prasad v. Jagdeo Prasad 
1935 O. W. N. p. 1103 (12), to which one 
of us was a party, and it was held that a 
preliminary decree prepared under 
O. XXXIV, r. 4, Civil Precedure Code, 
entitled the plaintiff to apply for a per- 
sonal decree for the balance if the sale 
of the prcperly was insufficient to pay the 
full amount, and if the judgment-debtor 
took no steps to challenge the correctness 
of the preliminary decree either by appeal 
or by application for amendment of the 
decree as being contrary to the award, the 
mortgagee had a legal right to claim a 
personal decree for the balance due 
against the mortgagor. 

In view of this current of decisions, the 
order of the learned Munsif passed in 
the year 1934 granting the amendment 
of a preliminary decree passed in 1930, 
which had long since become final, is 
entirely wrong and cannot be sustained. 

We accordingly allow this application 
for revision, set aside the order of the 
learned Munsif granting amendment of the 
preliminary decree, and dismiss with costs 
of both Courts the application of the 
judgment-debtors under s. 152 of the Code 
of Oivil Procedure for amendment of the 
preliminary decree. 

N. Application allowed. 

(10) 10 O W N 1087; 147 Ind, Cas. 961; Al R 1933 
Oudh 529; 6 R O 334. 

(11) 11 O W N 119€; 151 Ind. Cas. 1055; 7 R O 160; 


A I R 1935 Oudh 11; 10 Luck. 233. ; 
pon (1935) O W N 1103; 158 Ind. Cas, 493; 8R O 
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SIND JUDICIAL, COMMISSIONERS 
COURT 
Criminal Revision No. 134 of 1935 
July 16, 1935 
Davis, J.C. AND Logo, A. J., C. 
SHAMBHOORAM — APPLICANT 
versus 
EMPEROR—Opposite Parry, 

Criminal trial—Jurisdiction— Magistrates should not 
usurp jurisdiction that they have not—Criminal Pro- 
cedure Code iAct V of 1898), s. 437—‘Discharge’, whe- 
ther can be implied—Charge which ought to have been 
framed, not framed—Held, it amounted to implied 
discharge &nd Sessions Court could proceed under 
8, 487, 

The legislature has decided that certain offences 
either because of their serious or difficult nature, 
should be triedby one of the higher Courts of 
criminal jurisdiction, and this being so, it is not for 
a Magistrate to evade those provisions of law by 
usurping jurisdiction to himeelf, 

Discharge in s. 437, Oriminal Procedure Code, means 
not only an express discharge but an implied dis- 
charge. 

Where it was clear from the record of the case that 
the facts before the Magistrate were such as would 
have constrained him to frame a charge against the 
accused under s. 388, Penal Code, but he convicted 
the accused onlyunder s. 392, Penal Code; 

Held, that it amounted to an. implied discharge 
under 6, 388 andthe Sessions Court acting under 
8. 437, Oriminal Procedure Code - could take steps to 
commit the case in respect of the offence under s. 388, 
Penal Code. 


Mr. Sobhanmal B. Ojha, for the Ap- 
plicant. 

Mr. Partabrai D. Punwani, for the 
Crown. 

Judgment..—This is an application 


in revision against the order of the learned 
Additional Sessions Judge of Larkana who 
set aside the conviction of the applicant 
under s. 392, Indian Penal Code, and 
himself committed the applicant to the 
Court of Session and framed a charge 
against him. The applicant asks that we 
should quash the order of the learned J udge 
In so far as if commits the ` applicant to 
the Court of Session and frames the charge 
against him. At first it appears very 
difficult to fiad jurisdiction for the order of 
the learned Additional Sessions Judge, 
and it appears to us that his jurisdiction 
does not lie under s. 423, Criminal Pro- 
cedure Code, under which he has purported 
to act, but under s. 437, Criminal Pro- 
cedure Oode,in that he has in fact com- 
mitted the applicant to the Court of 
Sessions, to take his trial for an offence 
under s. 388, Indian Penal Code, of which of- 
fence he has been impliedly discharged by 
the Magistrate who triedhim. We do not 
desire here to go into the merits of the 
case but the evidence discloses a prima 
facie case of extortion and that offence 


‘O79 
. was triable exclusively by a Court of 
Sessions. We can only infer that the inten- 
-tion of the Magistrate when he framed the 
charge under s. 392, Indian Penal Code, 
against the accused and convicted him 
of the offence under that section was that 
he might himself deal with the accused. 
Tt is possible thatin doing so he acted 
from the very highest motives. But we 
do not think it right that a Magistrate 
should in cases of this nature usurp to him- 
self a jurisdiction which he does not 
possess. The legislature has decided that 
certain offences either because of their 
serious or difficult nature, should be tried 
by one of the higher Courts of criminal 
jurisdiction and this being soit is not 
fora Magistrate to evade those provisions 
of law by usurping jurisdiction to him- 
self. 

The learned Advocate forthe applicant 
has cited tous one case which supports 
his contention, that the learned Judgein 
this case could not himself take cognizance 
of this offence as a Court of original juris- 
diction. But a reference to s. 193, Cri- 
minal Proceduré Code, shows quite clearly 
that there isin that section a reservation. 
It begins “except as otherwise expressly 
provided by this Code” .... and there is 
a case of this Court in Khanu v. Emperor 
(1) which interprets s. 437 in a way 
which appears-just and reasonable, for 
it holds that discharge in s. 437, Criminal 
Procedure (ode, means not only an express 
discharge, but an implied discharge. It 
is clear from therecord of this case before 
us, that the facts before tbe learned 
Magistrate were such as should have con- 
strained him to frame a charge against 
the accused under s. 388, Indian Penal 
Code. As he:did not do so, we infer that 
he discharged the accused of this offence 
for which he should have but did not 
frame a charge and that therefore the case 
before us is by reasonable extension of 
the ruling in Khanu v. Emperor (1), 
which we have ciled, within the principle 
there laid down. We would, therefore, not 
interfere with the order passed by the 
learned Additional Sessions- Judge and ac- 
cordingly we dismiss this application. 

D. Application dismissed, 

(1)19 S L R 353; 82 Ind. Cas, 769; AIR 1 929 Sind 
150; 25 Cr. L. J, 1368, 
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BOMBAY HIGH COURT 
Second Civil Appeal No. 574 of 1931 
April 17, 1935 
Baaumont, C.J. 
MARIYAYYA SHIDRAMAYYA 
HIREMATH — DEFENDANT — APPELLANT 
versus 
CHANVIRANGOUDA VIRANGOUDA 
PATIL— PLAINTIFFE— RESPONDENT 

Limitation Act (IX of 1908), s. 6 (3)—Applicabi- 
lity—Whether applies to assignee from minor—S. 6 
(3) refers to physical death and nothing else. 

The extended period allowed by s. f, Limitation 
Act, only applies to thecase ofa minor and his 
representatives after his death, and not to an as- 
signee from the minor. Rudra Kant v. Nobo Kishore 
(1) and Mahadev v. Babi (2), followed, 

Section 6 (3), Limitation Act, itself, where it says, 
“where the disability continues up to the death of 
such person” refers to physical death and nothing 
else, and the legal representative must be a legal 
representative whose title depends on the death of 
the person he represents. 

À A. from the decision of the District 
Judge, Dharwar, in Appeal No. 377 of 1930. 

Mr. D. R. Manerikar, for the Appellant. 
a Mr. R. A. Jahagirdar, for the Respondent 

0. 1. 

Judgment.—This is an appeal from a 
decision of the District Judge of Dharwar, 
and the question which arises is on the 
Limitation Act. The plaintiff sues to re- 
cover rent due under a rent note made by 
one Mallawwa, who was a minor widow at 
the time. The rent note was in favour of 
defendant No. 1, and defendant No. 2 was 
a surety for the payment of the rent. The 
rent became payable on March 31, 1925, 
and that is when the cause of action to 
recover the rent accrued. The plaintiff 
was adopted by Mallawwa on March 2, 1928. 
He had been born in 1905, and, therefore, at 
the date when the cause of action accrued, he 
was major. He started this suit on July 19, 
1929, to recover the rent both against .de- 
fendant No. 1, and against defendant No, 2 
as surety, The trial Oourt dismissed the 
suit as being barred by limitation. On 
appeal the District Judge held that the 
suit was not barred, and that the plaintiff 
was entitled to recover the amount claimed. 
From that decision defendant No. 2 has 
appealed. 

It is clear that whether the suit falla 
under Art. 110 or Art. 115 it is barred by 
limitation, unless the case can be brought 
within one of the exceptions in the Limita- 
tion Act, and the exception relied on is 
that of minority, which is dealt with in 
8.6. The plaintiff himself being a major 
at the time when he commenced the suit 
and also when the cause of action accrued, 


. must rely on the minority of Mallawwa, 
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his adoptive mother, if he is to bring bim- 
self within the provisions of s.6. Nows. 6 
provides that where a person entitled to 
institute a suit is, at the time from which 
the period of limitation is to be reckoned, 
a minor, he may institute the suit within 
the same period after the disability has 
ceased, as would otherwise have been 
allowed from the time prescribed therefor 
in col. 3 of Sch. I. That sub-section does 
not apply, because the person entitled to 
institute this suit was not, at the time from 
which the period of limitation is to be 
reckoned, a minor. Sub-section (2) clearly 
does not apply. But the learned District 
Judge held that the case fell within sub- 
s. (3), which provides that where the dis- 
ability continues up to the death of such 
person, his legal representative may in- 
stitute the suit within the same period 
after the death, as would otherwise have 
been allowed from the time so prescribed. 
The contention of ‘the appellant is that 
that sub-section does not apply, because 
Mallawwa has not died, and, therefore, has 
no legal representative. It has been held, 
as noticed by the District Judge, by a 
Full Bench of the Calcutta High Court 
Rudra Kant v. Nobo Kishore (1), that the 
extended period allowed by s,6, limita- 
tion Act, only applies to the case of a 
minor and his representatives after his 
death, and not to an assignee from the 
minor. That case was followed by tbis 
Court in Mahadev v. Babi (2), and not- 
withstanding a doubt suggested in Arjun 
Ramji v. Ramabai (3), I entertain no 
‘dobut whatever that the dedision was 
tight, and isin accordance with. the langu- 
age of the Limitation Act, 

_ It_is no doubt true that an adopted son 
in Hindu Law is not an assignee from 
the widow who adopts him; but for the 
present purpose, he seems to me to bein 
a position closely analogous. The argument 
on behalf of the respondent, and the view 
seems to have prevailed with the learned 
District Judge, is that the widow having 
adopted, must be taken to have died 
within the meaning of s.6 (3). No doubt, 
in Hindu Law, some of the consequences 
which normally follow upon physical death 
follow in the case of a Hindu widow upon 
her making an adoption, but that does not 
mean that a Hindu widow who adopts can 
be said in the normal sense, and for all 


(1) 9 O 663; 12 O L R 269, 

(2) 26 B 730; 4 Bom L R513. 

(3) 40 B 564; 37 Ind. Cas. 221; A I R 1916 Bom. 107; 
18 Bom, L R 579. 
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purposes, to have died. If the Limitation. 
Act, s. 6 (3), had intended to provide for 
cases of notional death, appropriate lan- 
guage could have been used. I entertain 
no doubt whatever that the section itself 
where it says, “where the disability con- 
tinues up to the death of such person” 
is referring to physical death and nothing 
else, and the legal representative must he 
a legal representative whose title depends 
on the death, and in my view, the opinion 
of the learned District Judge that the 
adopted son is the legal representative of 
the widow within the meaning ofs. 6 (3), 
Limitation Act, is quite untenable. It is 
argued that unless such a construction be 
given to the sub-section, hardships will 
result, because in the case where a minor 
widow adopts, cause of action which she 
was competent to bring but which will be 
barred in the case of 4 major, cannot 
afterwards be enforced by anybody. Whe- 
ther that proposition is sound or not, it is not 
relevant todetermine. But in any case, 
it may very well be, as. pointed out by 
this Court in Mahadev v. Babi (2), that 
the legislature did not intend to encourage 
the transfer of causes of action barred in 
the case of majors, but which might be 
sued upon in the case of a transferor who 
happened tobe a minor. If the minor wants 
to take advantage of minority, she can do 
so before she executes a transfer or makes 
an adoption. In my opinion the judgment 
ofthe trial Court was right, and the judgment 
of the lower Appellate Uourt was wrong. 
The appeal, therefore, must be allowed, 
and the plaintiff's suit dismissed with costs 
throughout as against the appellant. 


D. Appeal allowed. 


PESHAWAR JUDICIAL COMMIS- 
SIONER’S COURT 
Civil Revision No. 374 of 1934 
April 24, 1935 
ALMOND, A.J. O. 
PADAM LAL—PRTITIONER 
VETSUS 
MOHAN LAL—DECREE-HOLDER 
AND OTHERS—ÅUCTION-PUROHASERS— 
RESPONDENTS 
Limitation Act (IX of 1908), Sch. I, Art, 166— 
Execution sale—-Application to set aside—Sale 
when complete—Deposit of 25 per cent, whether 
material—Civil Procedure Gode (Act V of 1908), 


0. XXI, r. 8h 

The sale is complete as soon as the offer of 
the auction-purchaser is accepted by the auction- 
ser and it is immaterial for the purpose of Art, 166, 


274 
Limitation Act, whether the 25 per cent, deposit was 
made or not. 

C. R. from an order of the Senior Sub- 
Judge, Bannu, dated June 27, 1934. 

' Mr. L. Manohar Lal, for the Petitioner. 
© Mr. A, R. Tandon, for the Respondents. 

_Order.—This is an application for re- 
vision of the order of the Senior Sub- 
- Judge, Bannu, dated June 27, 1934, refus- 
ing to set aside anorder of the Sub-Judge, 
4th Class, Bannu, confirming the sale of 
the property in dispute. -The Appellate 
Judge held that there had been” material 
irregularities in conducting the sale, but 
on the other hand he held that 
the judgment-debtor had failed to 
prove substantial loss. If this find- 
“ing that no substantial loss has been 
proved can be maintained on the material 
on the record, then there are no-grounds 
` for’ interference on revision. Learned 

Counsel for the petitioner contended that 
“no opportunity was given to the judgment- 
_debtor to show that he had suffered sub- 
“stantial injury. This contention is met 

by Counsel for ‘the respondent by point- 
ing out that the: application to set aside 
the sale on the ground of material 
irregularities was not made within the 
period of limitation prescribed by Art. 

166, Limitation Act. The sale actually 
took place on February 19, 1934, and 

the application to set it aside was: not 
made until April 10. Learned Counsel 
for the petitioner contends that the sale 

did not take place on February 19 be- 
cause the deposit required by O. XXI, 
T. 84, was not made at the time of the 
sale. The fact that the deposit was not 
made does not, in my opinion, affect the 
date on which the sale took place for the 
purposes of Art. 166, It appears to me 
that the sale is complete as soon as the 
offer of the suction-purchaser is accepted 
by the auctioneer and it is immaterial for the 
purposes of this Article whether the 25 

per cent. deposit was madeor not. For 
these reasons it appeaisto me that the de- 
cision of the Appellate Judge was correct 
and this application is therefore dismissed 

with costs. Pleader’sfee Rs. 20, 

D. Application dismissed. 
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LAHORE HIGH COURT 
First Civil Appeal No. 1224 of 1927 
. March 28, 1935 
COLDSTREAM AND JAI Lat, JJ. 
GANESH DAS — PLaintiFF—APPELLANT 
versus 
KANTHU AND 0THEBS—DEFENDANTS— 
AND PLaINTIFFS—RESPONDENTS 

Land Acquisition Act (I of 1894), s. 18—Refer- 
ence—Decision of question of apportionment—Appeal 
claiming larger sum—Court-fee—Court Fees Act 
(VII of 1870), s. 8—Appeal filed without proper 
court-fee—Acceptance by Court without objection 
—Question of court-fee not free from doubt —Time to 
pay proper court-fee, if can be allowed— Registration 
Act (XVI of 1908), s. 17 (1) (b)—Question whether 
document falls within s. 17 (1) (b)—-How to be 
desided—Rulings on other documents— Whether 
sufficient guide, . 

Section 8, Court Fees Act, governs an appeal from 
an order deciding the question of apportionment. in 
areference under s. 18, Land Acquisition Act, where 
the appellant claims a larger sum than that award- 


Where appeals filed without proper court-fee have 
been accepted without objection by the office and 
the question of fee payable is not free from doubt 
and there has been no deliberate attempt to evade 
payment of proper fee, time can “be allowed for pay- 
ment of proper fees. : 

The question whether a particular document is 
one falling within the scope of s. 17 (D (b), Regis- 
tration Act, is one to be decided on a perusal of that 
document and rulings upon other documents not 
shown to beof an exactly similar sharacter are no 
guide to a proper decision. Where the lists together 
were intended by the parties to be the only evi- 
dence of an arrangement arrived at, then the lists 
declare the rights ofthe parties and they are, there- 
fore, not admissible, being unregistered, to prove 
the terms of the partition. : 


F. ©. A. from the judgment of the 
District Judge, Gurdaspur, dated March 30, 
1927. < 

Messrs. M. C. Mahajan and J. R. 


Agnihotri, for the Appellant. 
Messrs. Hem Raj Mahajan and 
Chand Sud, for the Respondents. 


Coldstream, J. - (January 24, 1935)— 
This judgment applies to the four Appeals 
Nos. 1224, 1401, 1402 and 1403 of 1927. 

Some land in village Mamun in the 
Pathankot Tahsil of Gurdaspur District 
was acquired for the Kangra Valley Rail- 
way. Part of the land acquired was 
entered in the land revenue records as the 
joint property of the descendants of three 
brothers Tiloka, Devi Singh and Bhupa. 

The adequacy of the compensation award- 
ed by the Land Acquisition Collector was 
not questioned by the proprietors, but 
Ganesh Das, son of Tiloka and Hardial 
Singh and Karam Chand, grandsons of 
Devi Singh, submitted an application pur- 
porting ‘to be made under 8. 18, Land 
Acquisition Act, asking for a reference 


Mehr 
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to be made to the District Judge, Gurdas- 
pur, for determining the apportionment of 
the compensation. The applicants’ case 
was that there had been a private parti- 
tion between Tiloka, Devi Singh and 
Bhupa in 190J of all the family lands, 
except certain plots such as the sites of 
a water-mill and garden which could not 
be conveniently partitioned, and that there 
had been a further private partition 
between the descendants of Devi Singh 
and Bhupa. In consequence of these 
partitions most of the lands acquired for 
the Railway did not belong to the descen- 
dants of Tiloka, Devi-Singh and Bhupa 
jointly, but to those of their descendants 
“who were at the time of the acquisition 
in possession of them, with the result that 
the applicants alone were entitled to the 
greater portion of the compensation. This 
- claim was‘resisted by the descendants of 
Bhupa who denied that there had been 
any effective partition of proprietary 
rights. 

The District Judge found in favour of 
the descendants of Bhupa and rejected 
the claim. The Appeal No. 1224 is .by 
Ganesh Das against this decision. The 
Appeals Nos. 1401, 1402 and 1403 are 
against judgments of the same District 
Judge upon references made to him at 
the instance of the landlords of three 
pieces of land in village Mamun acquired 
for the Railway. Here also the sufficiency 
of the compensation: awarded by the Col- 
lector was admitted. The Oollector had 
decided that the tenants should be given 
7/8ths and the landlords 1/8th of the com- 
pensation. The landlords claimed that 
they were entitled to take 2/3rds. The Dis- 
trict Judge rejected their claim in all 
three cases and the landlords have appealed. 
Counsel for the respondents in the four 
appeals have raised the preliminary ob- 
jection that the appeals are insufficient- 
ly stamped, the court-fee paid on each 
being Rs. 10. It is contended that the 
court-fee payable ought to have been in 
accordance with the - provisions of 
s. 8, Court Fees Act, that is to say, cal- 
culated ad valorem on the difference bet- 
ween the amount awarded by the order 
appealed against and the amount claimed 
by the appellants. 

Tt is clear that the appellants in each 
case claim that they are entitled to asum 
greater than has been awarded and it is 
conceded by their Counsel that in each 
case the amount claimed is an ascertain- 
able sum. For the appellants it is argued 
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awards ın proceedings consequent upon 
references made really under s. 13, Land 
Acquisition Act, but were adjudications 
upon references made under 6. 29, that the 
District Judge's orders were nothing else 
than judgments in declaratory sults, ap- 
peals against which would be governed by 
Art. 17 in Sch. II, Court Fees Act, accord- 
ing .to which the appeals have been prop- 
erly stamped. Mr. Mehr Chand finds 
support for his argument in s. 26, Land 
Acquisition Act, which prescribed the form 
in which the District Judge’s award under 
part 3, Land Acquisition Act, must be 
drawn up. The judgments appealed agains 
are not in this form and it is argued that 
s. 8, Court Fees Act cannot be applied 
where no amount bas been “awarded” but 
there has been merely an apportionment upon 
a reference made by the Collector under 
s. 30, Land Acquisition Act. Mr. Mehr 
Chand relies upon Venkatareddi v. Adhi- 
narayana Rao (1) and Thammayya Naidu 
v. Venkata Ramanamma (2). l 

In my opinion the objection raised has 
force and must prevail. The fact that the 
disputes referred to the District Judge re- 
lated not to the sums awarded as com- 
pensation, but to their apportionment does 
not necessarily indicate that the references 
were made under s. 30 and nob under 
s. 18, Land Acquisition Act. This is 
clear from s. 18 itself which allows a re- 
ference by a person who objects to the 
apportionment. But in these cases there 
can be no doub: that the references were 
under the provisions of Chap. 3 of that 
Act. The applications of Ganesh Das and 
of Hardial and Karam Chand purported to 
be under s. 18. The Collector’s reference 
in this case, stated tobe under s. 19 shows 
that there was an objection to his apportion- 
ment. That the Collector had decided 
the question of apportionment is obvious 
from paras. 2 and 3 of MHardial’s and 
Karam Ohand’s application of December 
21, 1926. 

That the references in the cases to which 
the Appeals Nos. 1401, 1402 and 1403 
relate were made under s. 18, is clear from 
the judgment of the District Judge in which 
it is stated that the Collector had distri- 
buted the compensation between the land- 


(1) 52 M142; 119 Ind, Oas.42; A I R 1929 Mad, 
351; 29 L W 343; Gö M LJ 357; Ind, Rul. (1929) 
Mad 874. 

(2) 55 M641; 139 Ind Oas. 131; A IR 1932 Mad. 
436; 62M LJ 541; (193!) M W N 420, 35 L W 618; 
Ind. Rul (1932) Mad 625. 
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lords and he tenants in the proportion of 
7/8th and 1/8th. The present appeals are 
against orders which had the effect of 
awarding certain ascertained sums to the 
‘appellants who claim larger sums, and 
for such appeals s. 8, Court Fees Act, 
specially prescribes the method by which 
court-fees are to be calculated, As pointed 
out by Addison, J., in Puran Chand v. 
Emperor (3), the provisions of this section 
are wide and applyto all appeals relating 
to compensation under any Act for acquisi- 
tion of land for public purposes, and I 
can see no justification for the view that 
if the District Judge is moved by the 
Collector suo motu under s. 30 and not after 
an application under 6. 18,8. 8 will not be 
applicable. Nor is the fact that the com- 
pensation had not been paid, but had been 
deposited pending the District Judge’s 
decision a relevant consideration, see 
Muhammad Suleman v. Ghamandi Lal (4) 
& case in which the compensation “had 
been deposited in the Imperial Bank. 

The ruling in Venkatareddi v. Adhinara- 
yana Rao (1) was not upon the question 
‘of court-fees. It was there decided on the 
authority of the Privy Council ruling in 
Ramchandra Rao v. Ramchandra Rao (5), 
that a decision of a Court on a reference 
. under `s. 30 was not an award 
under s, 54, Land Acquisition Act, and 
that an appeal against it did not lie to the 
High Court under the latter section. The 
judgment of the Madras Court in Mahalinga 
Kudunban v. Theetharappa Mudaliar (6) is 
to the sameeffect. In that case the learned 
Judges, it is true, were of opinion that 
s. 8, Court Fees Act, did not determine 
the court-fee inasmuch as there was no 
dispute as to the amount of compensation 
awarded. Nevertheless they decided that 
the court-fee payable was the ad valorem 
fee under Art. 1, Sch. 1 to the Court 
Fees Act. Inthe present cases, as I have 
already observed, there are disputes as to 
the amounts payable to the appellants, 
and in the view I take I am fortified by 
the decision of Rankin, C. J., in In re 
Ananda Lal Chakrabutty (7). There it 


(3) 92 Ind. Cas. 991; AIR 1996 Lah. 343; 27P L 
R 91 


(4) 134 Ind. Cas, 127; A I R 1931 Lah. 343; 32 P L 
R 251; Ind, Rul (1931) Lah. 895. . 

(5) 45 M 320; 67 Ind. Gas. 408; A I R 1922 P O 80; 
49 I A 129; 30 ML T154; 26 OW N 713; 350 LJ 
545; 16 L W 1; (1922) M W N 359; 20 A I, J 684; 43 
M LJ 78; 24 Bom LR 963 (P 0). 
. (6) 115 Ind. Oas 345; AIR 1929 Mad. 323; (1929) 
M W N 62; 29 L W 237; 56 M L J 387. 

(7) 59 O 528; 137 Ind. Cas. 469; AI R 1939 Cal. 
436; 35 C W N 1103; Ind Rul. (1932) Oal. 323. 
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was argued that in a case where the claim 
of the appellant is not that the total 
amount awarded is insufficient, but that 
a portion of it should have been awarded. 
to him, s. 8, Court Fees Act does not 
apply. . Mangaldas Girdhardas v. Assistant 
Collector, Ahmedabad (8) was cited in 
support of this argument. The learned 
Chief Justice pointed out tbat the judg- 
ment cited was no authority for this pro- 
position and decided that the court-fee 
payable was to be fixed with reference to 
s. 8. The business of that section, to 
quote the words of the learned Chief 
Justice. 

-“is not to impose an ad valorem charge, but, on 
the assumption that the Act has already made an 


ad valorem charge, to say that it isto be charged 
in that particular way.” 


The ‘second judgment on which reliance 
is placed by appellants’ Counsel, Tham- 
mayya Naidu v. Venkata Ramanamma (2), 
does not really support him. In that case 
8. 8, Court Fees Act, was clearly inap- 
plicable, At the same time the learned 
Judges expressed approval of the decision 
in Mahalinga Kudunban v. Theetharappa 
Mudaliar (6), where, as already mentioned, 
the Court had held that although s. 8, 
Court Fees Act, was not applicable, the 
court-fee payable was the ad valorem fee 
under Art. 1,Sch. I to thut Act. I have 
no doubt that the appeals before us being 
against orders relating to _ compensation 
under the Land Acquisition Act, are 
chargeable with fees computed in accord- 
ance with the provisions of s. 8, Court 
Fees Act, and I would accordingly uphold. 
the preliminary objection. | 

The appeals were accepted without ob- 
jection by the office; the question of the 
fee payable was not free from all doubt 
and it is not apparent that there was a 
deliberate attempt to avoid payment of 
the proper fee. In the circumstances I 
would allow the appellants time to pay 
the proper fees. The appellants must in 
each case make good the deficiency in 
court-fee in ‘accordance with this judgment 
within one month. The respondents are 
entitled to the costs of this hearing ir- 
respective of the result of the appeals. 
They are fixed at Rs. 32 in Appeal 
No. 1224 and Rs. 15 in each of the 
Appeals Nos. 140), 1402 and 1403. These 
costs must be paid before the date fixed 
for hearing of the appeals. : 

Final order.—The circumstances giv- 
ing rise to this appeal are described in 


(8) 45 B 277; 64 Ind. Oas. 562; A I R 192I Bom, 
325; 23 Bom. L R 148, 
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our judgment of January 24, 1935, upon 
the preliminary objection that the appeal 
was not properly stamped. The appeal 
has now been properly stamped and is 
before us for disposal on the merits. The 
pedigree table below will elucidate the 
nature of the dispute : 


ERTS PENCE 


Devi dingh 
Inder Singh 


5l 
Tiloka Bhupa 


Ganesh Das 
plaintiff 





| 
Karam Ohand 
plaintiff 
ore 
l 
Kanthu 


Hardial Singh 
plaintlf 


| 
Sohan Lal 
| 
Girdhari 


| 
Nathu 


| 
Raghbir Singh 
defendant. 


Oharan Singh 
defendant. 


The only question for decision is whether 
the lower Court's finding that there had 
been no effective partition of the property 
on January 7, 1900, concerned between 
Tiloka, his brother Bhupa and their nephew 
Inder Singh is correct. It is contended 
before us by Counsel for the appellant 
Ganesh Das, son of Tiloka, that the finding 
is contrary to the weight of evidence, which 
clearly proves the alleged partition, The land 
revenue records show the land to be still 
joint, making no mention of any partition. 
The evidence on which reliance is chiefly 
placed here, as it wasin the lower Court, 
is afforded by two lists dated January 7, 
1900, p. 4 and p. 6, showing the different 
fields allotted to Tiloka and Inder Singh, 
respectively. The first is signed by Inder 
Singh, Ganesh Das, Bhupa and Sohan Lal 
below statements that the partition had 
been accepted. The second is attested 
by Inder Singh below a statement that 
the partition effected was accepted by 
him. It is signed by Ganesh Das and 
below the words “partition according to the 
fards is accepted by Chaudhri Bhupa” there 
is the signature of Sohan Lal which is 
proved by the evidence of Ganesh Das, 

Besides these documents the appel- 
lant put forward five mortgage-deeds 
to prove that the partition was acted upon, 
On February 3, 1921, Hardial Singh, son 
of Inder Singh mortgaged four of the 
fields in his possession describing them 
in his deed as his own property by virtue 
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of a private partition with his brother 
Karam Chand. Ganesh Das the appellant 
was present at the time of the registration 
of the deed and signed the record of 
Hardial Singh's admission of the deed 
before the Sub-Registrar on July 20, 1923. 
Charan Singh, grandson of Bhupa, 
effected a mortgage of some of the land 
in his possession declaring that it had fallen 
to his share by a private partition effect- 
ed long ago and acted upon. Hardial 
Singh attested the Sub-Registrar'’s record 
at the time of registration. Another mort- 
gage of land was effected by Kanthu, son 
of Bhupa, and Girdhari Bhupa’s grand- 
son on September 19, 1924, in favour of 
the same mortgagee. In the deed they 
described themselves as sole 


owners on 
the basis of a private partition, The deed 
stated that if the mortgaged land was 


acquired for the railway, the mortgagee 
would receive the compensation. Ganesh 
Das attested the SubsRegistrar’s record 
of the registration. On November 30, 1926, 
Charan Singh mortgaged some land in 
favour of Hardial Singh. Inthe deed it 
was stated that although the land was 
recorded inthe land revenue records as 
joint, the mortgaged field had fallen to the 
mortgagor's share by private partition. 
Ganesh Das was a witness before the Sub- 
Registrar. Lastly a mortgage was effected 
by Charan Singh on December 17, 1926, 
in favour of Karam Chand, son of Inder 
Singh. The deed stated that the land was 
the mortgagors by virtue of a private 
partition and mentioned other adjoining 
land which had fallen tothe share of Karam 


‘Chand and Hardial Singh. In this deed 


also if was stipulated that compensation 
given for the land and stones acquired for 
the railway would be taken by the mort- 
gagor. It is not disputed that the lands 
described in these deeds as in the mort- 
gagor's possession by virtue of partition 
are the lands the possession of which was 
divided in 1900, 

,The learned District Judge based his 
decision that the land was still joint of 
the parties on the fact that the land records 
described it assuch, although there had 
been a revision of the records for the 
settlement of 1901, soon after the date of 
the alleged partition. He also found sup- 
port for his decision in the language of 
the mortgage-deeds. The deed of Septem- 
ber 19, 1924, executed by Kanthu and 
Girdhari begins ; “we are sole owners and 
possessors of the joint khata” and the 
other deeds, aswellas this one, stipulate 
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that if the mortgagee is subsequently 
dispossessed, the mortgagor will be respon- 
sible for his loss. In two of the deeds 
mention is made of other co-sharers of the 
land (Charan . Singh's deeds of July 
20, 1923, and November 30, 1926). Tak- 
ing these documents as a whole the 
learned Judge came to the conclusion 
that all that was decided in 1900 was the 
possession of the land and not of the pro- 
prietary rights, 

I do not think that the word!ng of the 
deeds is consistent with this conclusion. 
Indeed they make it clear that the mort- 
gagors dealt with the land as sole owners 
by virtne of a partition and intended to 
make it clear in the deeds. The refer- 
ence to a joint khata inthe deed of Sep- 
tember 19, 1924, is merely a description 
-ofthe land as part of what had been the 
joint holding once. The stipulation that 
the mortgagors wonld be responsible if the 
mortgagees were subsequently disposses- 
sed ofthe land is the ordinary contract to 
indemnify commonly included in such 
deeds and the references to the other co- 
sharers. are tothe co-sharers in the lands 
allotted separately to Inder Singh and 
Bhupa. These deeds together with the lists 
of 1900 taken together would be con- 
c.usive evidence of the partition. It is, 
however, contended before us that as 
these lists constituted the instrument of 
the alleged partition and have not been 
registered, they cannot be received in 
evidence of the partition under a; 49, Re- 
gistration Act and that s. 91, Evidence 
Act, forbids the giving of any other evi- 
dence of the terms of partition. The Dis- 
trict Judge's judgment shows that objec- 
tion tothe lists was taken before him. But 
he allowed them to be proved and it is to 
be presumed that he over-ruled the objec- 
tion. For the appellant it is argued that the 
lists are merely memoranda of a completed 
transaction and donot purport or operate to 
create or declare the rights of the signa- 
tories. The question whether a particular 
document is one falling within the scope 
of s. 17 (1) (b), Registration Act, isone to 
be decided ona perusal of that document 
and rulings upon other documents not 
shown to be of an exactly similar character 
are no guide to a pioper decision. In this 
case having regard to the endorsements 
on the lists signed by the parties I hava 
no doubt that the liststogether were in- 
- tended by the parties to be the only evi- 
dence of an arrangement arrived at, that 
the lists declared the rights of the parties 
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and that they are, therefore, not admissi 
ble being unregistered to prove the term: 
of the partition. i 

It is, however, proved beyond any donb 
at all by the conduct of the respondents a 
the time of the mortgages referred to above 
that the descendants of Bhupa were ir 
separate proprietary possession of the lande 
which had been part of the joint holding ol 
Fateh Singh’s sons. (That they were 
separately cultivated has never been denied. 
Indeed when called as a witness Charar 
Singh, in his examination in chief, admit 
ted that there had been a private partitior 
and that he and Ganesh Das were owner; 
of the fields in their separate possession) 
The presumption is that all the member: 
of this family were owners of the land of 
this holding in their separate possessior 
and this presumption has not been rebut 
ted. There is, therefore, no need for the 
appellant to prove the terms of the parti. 
tion of 1900 the fact that the parties do 
not hold thisland jointly being clearly 
established, notwithstanding the descrip- 
tion of the land as joint in the land reve- 
nue records. 

Adopting this view it is unnecessary tc 
consider the contention of the appellant's 
Counsel that the equitable principle of 
part performance precludes the. respon- 
dent from taking advantage of the Regis. 
tration Act, which forbids the admission 
of the lists of 1900, or his argument that 
the lists may be received in evidence of 
the parties’ divided status. There are ob- 
jections in the way of both contentions in 
this case for, apart from the lists, there ig 
no evidence what particular fields the 
different parties were to take under the 
alleged partition contract of 1900. On 
the finding that when the land was acquir- 
ed for the railway the parties held the 
land separately and not jointly the appeal 
must be accepted. The case will be re- 
manded under the provisions of O. XLI, 
r. 25 to the District Judge for determining 
which of the parties was in separate cul- 
tivating possession of the fielda concerned 
when the land was acquired ` The parties 
willappear before the District Judge ‘on 
April15. They may produce further evi- 
dence for the purpose of the remand. The 
Judge will return the record with hig 
finding on or before May 15. The 
costs of this appeal will be borne by the 
contesting respondents. 

Jai Lal, J—I agree. 

N ° Case remanded, 


1935 


MADRAS HIGH COURT 
Full Benc» 
Civil Appeal No. 42 of 1932 
: February 8, 1935 | 
Buastey, O. J., Ramesam AND KING, Jd. 
ABDUL AZIZ SAHIB AND orsERs — 
DEFENDANTS — APPELLANTS 
versus 
CHOKKANCHETTIAR AND ANOTHER 
—PLaInTIFFs—RESPONDENTS 
Limitation Act (IX of 1908), Sch. I, Arts. 180,181, 


182—Execution sale-Sale confirmed — Application 
for possession within three years of confirmation— 


Order not on merits and not refusing reliefs, 
and not compelling applicant to appeal — Sub- 
sequent application within one year, held to 


be in continuation of firstand within time — Dec- 
ree-holder purchaser seeking delivery of posses- 
sion—His remedy is under Civil Procedure Code (Act 
V of 1908), 0. KAJI, r. 97—If obstructed by judgment- 
debtor or third party, it is under same rule—Obstruc- 
tion by third party only as to part of property— 
Judgment-debtor not opposing — Delivery of portion 
not obstructed—Word “purchaser” in Art. 180 in- 
cludes both decree-holder and non-decree-holder pur- 
chaser—Application for possession by decree-holder 
purchaser—Article applicable—-Appeal—Order passed 
mechanically—Held not on merits and hence no com- 
pulsion on applicant to appeal. : 

The auction-purchaser made an application for 
possession of property within three years of confirma- 
tion of sale The Court made an order on this, which 
was not on merits and which did not amount to a 
refusal of any of the reliefs claimed by the applicants, 
hence not compelling him to prefer an appeal. The 
applicant then presented another application within 
ayear of the last application requesting for pos- 
session of the property purchased : 

Held, that the second application was in continua- 
tion of the previous one and consequently was in 
time. 

Where there was no opposition by the judgment- 
debtors and the obstruction was only by a third per- 
son to a limited extent, there is no reason why the 
portion as to which there was no obstruction by the 
third person and no opposition by the judgment- 
debtors should not be delivered. : 

Where a decree-holder-purchaser seeks delivery of 
possession of an item of property and if the judg- 
ment-debtor obstructs, the decree-holder should make 
acomplaint under O. XXI, r. 97, Civil Procedure 
Oode, and the matter must be disposed of in execution. 
Ifthe judgment-debtor and a third party both 
obstruct, the decree-holder-purchaser has to complain 
against the judgment-debtor and, if he choses, against 
the third party also under O. XXI, r. 97, andthe 
complaint can then be disposed of. But if the judg- 
ment-debtor is quiescent, raises no objection and makes 
no opposition either before the Amin or before the 
Oourt, it is clear that so fur as he is concerned, there 
is no objection to the delivery, But in sucha case the 
third party may object and on account of the third 
party's objection physical possession of the property 
cannot be given. In sucha case itis the duty of the 
Court to note the fact and to order delivery of such 
possession as the matter may then be capable of so far 
as the judgment-debtor is concerned. 


_ As Art.180, Limitation Act, applies to an application 
_ for possession by a decree-holder purchaser, the 
residuary Art. 181, does not apply. Nor can the ap- 
plication for delivery be regarded as an’ application 
for execution. So Art. 182 cannot apply. Article 180 
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being the more specific Article must therefore ap- ; 
ply. 7 
[Oase-law reviewed.] ee h f 

The meaning of Art. 180, Limitation Act, is plain 
because the word “purchaser” in this Article includes 
cases of a decree-holder purchaser and a purchaser who 
is not a decree-holder. A f 

Where the orderis passed in a mechancial way 


- without adverting tothe details of the matter, the 


desire obviously being to close the petitionand to 
show that it was not pending at the end of the 
quarter, sucha disposal is not a judicial disposal on 
the merits ana it cannot be regarded that any 
relief claimed by the petitioner was refused to him 
soasto cempel him to appeal to an Appellate 


Court. nie. 
O. A. against an order of the District 


Court, North Arcot, dated December 15, 
1931. 

Madhavan Nair, J.—The judgment- 
debtors are the appellants. The appeal is 
against an order of remand passed by the 
learned District Judge of North Arcot at 
Vellore remanding to the District Munsid's 
Court M. P. No. 378 of 1931 in O. S. No. 128 
of 1521 (Salem District Munsif’s Court). 
The facts are these. In execution of the 
decree in O. S. No. 128 of 1921, the decree- 
holder (respondent) purchased the suit 
property and the sale in his favour was 
confirmed on March 14, 1924, after the 
dismissal of an application by the judgment- 
debtors to set’ aside the sale. The 
judgment-debtors preferred an appeal 
against the order disallowing their applica- 
tion, and when this was dismissed, filed a 
Civil Revision Petition to the High Uourt 
which was also dismissed on October 12, 
1927. It is conceded before me that for 
the purpose of this appeal, October 12, 
1927, may be takento be the date when 
the sale may be deemed to have become 
absolute. Within three years of the High 
Court’s order, that is, September 1, 1930, 
the decree-holder- purchaser (respondent) 
applied by M. P. No. 561 of 1930 for delivery 
of possession of the property. This peti- 
tion was dismissed on September 26, 1930, 
as delivery could not be given on account 
of obstruction by third parties; whereupon 
he again applied on October 13, 1930, that 
is within three years of his previous 
application, by M. P. No. 769 of 1930 for 
delivery of the property free from obstruc- 
tion. This petition was also dismissed on 
the preliminary objection taken by the 
objectors that the petition was filed more 
than 30 days after the date of the obstruc- 
Then the decree-holder-purchaser filed 
on March 13, 1931, under O. XXI, r. 95, 
M. P. No. 376 of 1931, out of which this 
O. M. A. arises, for delivery of the property 
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purchased by him in execution of the 
decree. One of the contentions of the 
judgment-debtors is that this petition is 
barred by limitation under Art. 180, 
Limitation Act, the petition having been 
filed more than three years after the sale 
had become absolute on October 12, 1927, 
Article 1&0, Limitaticn Act, prescribes three 
years from the time “when the sale becomes 
absolute” as the period of limitation for an 
application by a purchaser of immovable 
property at asalein execution of a decree 
for delivery of possession. In reply the 
` respondent relies on Art. 182, cl. (5), Limita- 
tien Act, snd argues that the petition is 
not barred by limitation, as the previous 
applications (M. Ps. Nos. 5t1 of 1930 and 
769 of 1930) should be construed to be 
steps taken by him in aid of the execution 
of the decree and that the present applica- 
tion is within three years of the last 
application. Article 182 provides for the 
execution ofa decree...a period of three 
years from the date of the decree or order 
(el. 1) or (“where the application next 
hereinafter mentioned has been made”) 
the date of applying in accordance with 
law tothe proper Court for execution or to 
take some step-in-aid of execution of the 
decree or order (cl. 5). This argument is 
met with the reply that Art. 182, cl. (5) 
does not apply to the present case, as the 
application in question is not one for the 
execution of a decree and that the proper 
article is Art. 180 under which there is 
no provision for regarding. any prior appli- 
cation for possession as a step-in-aid of 
execution. 

Tf.Art. 180 applies, which seems prima 
facie to be the Article applicable, having 
regard to the nature of the present applica- 
tion which is one by a purchaser of an 
immovable property for delivery of 
property, then the present application is 
clearly barred by limitation; on the other 
hand, if Art. 182, cl. (5) can be applied, 
then itis not barred by limitation. The 
question for determination is which view is 
correct. 

There are decisions in this Court sup- 
porting either view. In Sultan Sahib 
Maracayar v. Chidambaram Chettiar (1), 
it was beld by Miler and Sankaran 
Nair, JJ, that an application by a decree- 
holder (who was as in the present case 
himself also the purchaser of the property) 
under s. 318 (O. XXI, r.95 of the present 
Code), Civil Procedure Code to be put in 
Possession of the property purchased by 
(1) 32 M 136; 1 Ind, Cas, 998; 19 M L J 224, 
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him at a sale in execution of the decree is 
not an application for the execution of the 
decree andfor purposes of limitation falls 
within Art. 178 and not within Art. 179, 
Sch. II, (Art. 182 of the present Act) of the 
Limitation Act, and that such application 
is barred when presented more than three 
years after the grant of a certificate of sale. 
It will be observed that Art. 180 of the 
present Limitation Act, did not exist in 
the previous Act and the question for con- 
side.ation in Sultan Sahib Maracayar v. 
Chidambaram Chettiar (1) was that whether 
Art. 179 would apply and if it did not, 
whether the case would fall under the 
residuary Art. 178 which corresponds to the 
present Art. 181 which provides three 
years from the time “when the right to 
apply accrues” as the period of limitation 


for 


“applications for which no period of limitation ig 
provided elsewhere in this schedule or by s, 48, Civil 
Procedure Code, 1908,” 

However, the learned Judges held dis- 
tinctly that the application for delivery of 
possession is not one for execution of a- 
decree. This decision was followed by 
Sadasiva Ayyar and Moore, JJ., in Rama- 
swami Ayyar v. Abdul Aziz Sahib (2). It 
may be stated that by the time this ‘deci- 
sion was given, the Limitation Act had been 
amended by the introduction in it of 
Art. 180 specifically dealing with applica- 
tion for delivery of possession by a 
decree-holder. The learned Judges held 
following Sultan Sahib Maracayar v., 
Chidambaram Chettiar (1) that an applica- 
tion for possession by a decree-holder- 
purchaser is not an application to execute 
adecree, that Art. 182, Limitation Act, 
cannot therefore apply and that the question 
of the saving of limitation by steps taken 
in aid of execution does not arise in respect 
of such applications. They, therefore, 
held that: 


“Article 180 of new Limitation Act, expressly 
applied to such an application and no other article 
could therefore be applied.” 


All the points urged by the appellants 
are fully supported by those two decisions 
the latter of which specially supports the 
appellants. As against these above-men- 
tioned decisions, the respondent strongly 
relies on Mathankandi Kannan v. Thayyil 
Pakkuttt Avvulla Haji (3) and Appathurai 


(2) 3 L W 191; 32 Ind, Cas. 993; A I R1917 Mad. 
979; 19M L T 164. ` 
(3) 50 M 403; 99 ind Cas 677; A I R 1927 Mad, 
288; 52 M LJ 1; (1927) M W N 8; 25L W61; 38 M 
T 156, ` 
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Aiyar v. Panayappan Servi (4). In 
Mathankandi Kannan v. Thayyil Pakkutti 
Avvulla Haji (3) it was held that 

“an application by a decree-holder purchaser 
for delivery of property purchased by him in execu- 
tion is a atep-in-aid of execution within Art. 182, 
el. (5), Limitation Act.” 

This decision fully supports the respon- 
dent and is directly opposed to the decision 
in Ramaswami Ayyar v. Abdul Aziz 
Sahib (2). Itmay be observed that in 
this decision the two decisions just mention- 
ed, namely, Sultan Sahib Maracayar v, 
Chidambaram Chettiar (1) and Ramaswamt 
Ayyarv. Abdul Aziz Sahib (2), have not 
been noticed at all, while in those cases the 
previous decision of our Oourt Lakshmanan 
Chettiar v. Kannammal (5), ‘followed in 
Mathankandi Kannan v. Thayyil Pakkutti 
Avvulla Haji (3) has not been noticed. In 
Lakshmanan Chettiar v. Kannammal (5), it 
was held that 

“The execution was not complete so long as the 
purchaser had not secured possession and that the 
execution petition (dealt with in that case) might 
fairly be called an application to take a step-in-aid of 
execution.” 

In Appathurai Aiyar v. Panayappan 
Servai (4), I held following Mathankandi 


Kannan v. Thayyil Pakkutti Avvulla Haji. 


(3) that an application to obtain delivery 
of possession of property by the decree- 
holder who has himself purchased the 
property in execution of his decree is a 
step in-aid of execution within the meaning 
of Art. 182, cl. (5), Limitation Act. It may 
be pointed out that the respondent was not 
represented in this case and my judgment 


was based solely on the decision in 
Mathankandi Kannan v. Thayyil Pakkutti 
Awulla Haji (3). The two previous 
decisions Sultan Sahib Maracayar v, 


Chidambaram Chettiar (1) and Ramaswami 
Ayyar v, Abdul Aziz Sahib (2) are not 
referred toin the judgment, nor is there 
in it any discussion of the question on its 
intrinsic merits. In all these cases the 
applicant for the delivery of possession of 
property was the decree-holder-purchaser. 
The above cases exhaust the decisions of 
this Court which have a direct bear- 
ing on the question under considera- 
tiun. The respondent’s learned Counsel 
brought to my notice another deci- 
sion of this Court reported in Appa- 
voo Nainar v. Lakshmana Reddi (6). But 
it is not disputed that the question 

(4)57M L J 468; 122 Ind. Cas. 526; (1929) M W N 
573; 30 L W 688; Ind. Rul. (1930) Mad, 382, 

(5) 24 M 185, 

(6)65 M L J 305; 145 Ind, Oas. 397; AIR 1933 
Nad. 745; 38 L W 347; 6 R M 57; (1933)M W N 
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whether the application was ` barred by 
limitation or not in that case was based 
upon the construction which the Court 
put upon one of the previous orders passed 
in the course of the proceedings in exe- 
cution. This appears to be clear from 
the following sentence appearing in the 
judgment ; 

“I am of opinion that the order ‘closed’ was 
not a proper disposal of the petition on Sep- 
tember 22, 1921 and all the subsequent petitions 
for delivery must be taken to be simply remin- 
ders to the Court that this petition was pend- 
ing ..... > i 

Having regard to the conflict of autho- 
rities in this Court Ramaswami Ayyar v. 


. Abdul Aziz Sahib (2) and Mathankandi Kan- 


nan y. Thayyil Pakkutti Avvulla Haji (3), 
on the question whether Art. 182, cl. (5) 
can be applied to an application made 
by a decree-holder auction-purchaser for 
delivery of possession of property, I refer 
to the decision of a Bench the question 


whether the petition (M. P. No. 378 
of 1931) in this case is barred by 
limitation. 


Order of Reference to a Full Bench 

Madhavan Nair and Cornish, JJ.— 
After hearing arguments, we think that 
the question in dispute can only be 
satisfactorily determined by a Full Bench. 
Two Benches of this Court in Lakshmana 
Chettiar v. Kannammal (5) and Mathan- 
kandi Kannan v. Thayyil Pak- 
kutti Avvulla Haji (8), have decided 
the question in one way and two other 
Benches in Sultan Sahib Maracayar v. 
Chidambaram: Chettiar (1) and Ramaswami 
Ayyar v. Abdul Aziz Sahib (2), have decid- 
edit in the opposite way. The decision in 
Lakshmanan Chettiar v. Kannammal (5) 


which was followed in Mathankandi 
Kannan v. Thayyil Pakkutti Avvulla 
Haji (3), does not appear to have 


been brought to the notice of the Court, 
in Sultan Sahib Maracayar v. Chidam- 
baram Chettiar (1) and Ramaswami Ayyar 
v. Abdul Aziz Sahib (2) ; nor does it appear 
that Sultan Sahib Maracayar v. Chidam- 
baram Chettiar (1) or Ramaswami Ayyar v. 
Abdul Aziz (2), was cited to the Court in 


- Mathankandi Kannan v. Thayyil Pakkutti 


Avvulla Haji (3). Inthese circumstances 
the decision of another Bench would only add 
to the existing conflict of decision. We 
would, therefore, place the matter before 
His Lordship, the Chief Justice to con- 
sider whether the question in dispute 
should not be referred to the Full 
Bench. The order dated April 5, 1934, 
by Madhavan Nair, J., may be accept- 
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Mr, A. Sundara Ayyar for Mr. B. C. 
Seshachala Ayyar, for the Appellants. 

Messrs. A. Viswanatha Ayyar and A. 
Ramaswami Ayyar, for the Respondents. 

Opinion l 

Ramesam,J.—The facts out of wbich 
this reference of Full Bench arises may 
be shortly stated. The respondent in 
the High Court obtained a decree in 
O. S. No 128 of 1921 and in execution 
of thedecree brought certain properties 
of the judgment-debtors to sale and pur- 
chased the properties. 
firmed in his favour on March 11, 1924, 
after the dismissal of an application by 
the judgment-debtors to set aside the 
sale. There was an appeal and also a 
revision to the High Oourt. The revi- 
sion petition was dismissed on October 
12, 1927. It is conceded by all the 
parties that October 12, 1927, may be 
‘taken to be the date when the sale be- 
came absolute. Within three years of 
the High Court’s order, i. e, September 
-1, 1930, the decree-holder by M. P. 
No. 561 0f1930 applied for delivery of 
possession of the properties purchased. 
The properties purchased comprised a 
house and certain lands. The honse was 
item -No. 2 of the application. When the 
Amin proceeded to deliver possession of 
the house, one Abdul Gaffar Sahib 
claiming that his wife Amina Bi has a 
share in the house bolted the outer 
door from inside and locked- the same 
and prevented the Amin and the auction- 
purchaser from going inside. Afraid of a 
disturbance the Amin returned and sent 


his report on September 11, 1930. No- 
thing is stated by the Amin as to the 
delivery of possession of the lands. 


came up before the 
District Munsif, he passed the following 
‘order “possession was not given on ac- 
count of obstruction. Petition dismissed.” 


When the matter 


This is dated September 26, 1930, 7. e., 
four days before the end of the 
quarter. l 

It is our duty to point out that this 
order is a very improper- order. In the 
first place nothing was done by the 


Aminas to the otker item, viz., the lands. 
Even as to house, the obstruction was 
by a person claiming a share init. Itis 
true that the house is probably not 
divided by metes and bounds and it is 
difficult to deliver physical possession of 
the remaining share as to which there was 


The sale was con-- 
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in such a case the 
Court ought to deliver such possession aa 
the intangibleinterest may be capable of. 
Instead of doing this the District Munsif 
simply says that the petition is dismissed. 
One thing-is noticeable that -throughout, 
i.e, at thetime of the attempted delivery 
and at the time of the order there was 
no obstruction or opposition on the part of 
the judgment-debtors. When there was 
no opposition by the judgment-debtors 
and the obstruction was only by a third 
person to a limited extent, there is no 
reason why the portion as to which there 
was no obstruction by the third person and 
no opposition by the judgment-debtors 
should not be delivered, And it is also 
clear’ that the District Munsif never ` 
meant to refuse such a relief. The order 
is passed in a mechanical way without 
adverting to the details of the matter before 
him, the desire obviously being to close. 
the petition and to show that it was not 
pending at theend of the quarter. It has 
again aud again been held that such a 
disposal is nota judicial disposal on the 
merits. It cannot be regarded that any 
relief claimed by the petitioner was refus- 
ed to him so as to compel him to appeal 
to an Appellate Court. 

The decree-holder again filed a peti- 
tion on October 13, 1930, obviously under 
O. XXI, r. 97. The third person who 
made the obstruction on the former occa- 
sion objected to this petition on the 
ground that it was filed more than 40 
days after the date of the obstruction. 
The petition was accordingly dismissed, 
So far asthe obstructor is concerned, the 
decree-holder’s remedy is only by a re- 
gular suit. But again it is noticeable 
that there was no objection by the judg- 
ment-debtors and the obstructor’s objection 
was always only as to a share. The 
deeree-holders then filed the present 
petition on March 13, 1931, against the 
judgment-debtors for delivery of posses- 
sion. The petition can be regarded asa 
petition for the delivery of only the 
remaining share in the house as to which 
there never was an obstruction and also 
for possession of the lands. . 

Nothing was said about the lands ap to 
now, there was no obstruction; nor op- 
position by the judgment debtors nor 
even an attempt to -deliver. So far 
therefore as the lands and the share of 
the house as to which there was no ob- 
struction areconcerned, this is merely 
a continuation of the first petition which 
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was never legally disposed of on the 
merits but only closed for statistical pur- 
poses. ` Objection is now taken that this 
is barred by limitation as being more 
than three years after the right to deli- 
very accrued. The District Munsif 
dismissed the petition. On appeal: the 
District Judge held that it was not 
barred by limitation ór res judicata and 
sent back the petition for disposal 
according tolaw. The judgment-debtors 
have filed this appeal. The matter origin- 
ally came on before our brother Madha- 
van Nair,. Jd. Before him the 
objection that the decree-holder's petition 
was barred under Art. 180 was repeated. 
The respondent relied on Art. 182. After 
noticing the conflict in the decisions our 
brother referred the matter to a Bench 
of two Judges who then referred to a 
Full Bench the question whether the 
present application by the decree-holder is 
barred by limitation. 

On the bare question whether Art. 
180 or Art. 182, Limitation Act, applies 
to this Gase, the matter admits of very 
little difficulty. In Muthiav. Appasami 
(7), it was held that an application by 2 
decree-holder-purchaser for delivery of 
possession was governed by Art. 179 which 
corresponds to Art. 182 of the present 
Act. In Lakshmanan Chettiar v. Kannam- 
mal (5), a decree-holder-purchaser applied 
for delivery. Some of the properties 
purchased were delivered. He afterwards 
applied for the delivery of the remaining 
properties. It ‘was held that the second 
application was an application taken as a 
step-in-aid of execution and was not 
barred though it was more than three 
years after the purchase. In Sultan Sahib 
Maracayar v. Chidambaram Chettiar (1), it 
was held that an application by a 
decree-holder-purchaser for delivery of 
property does not fall within Art. 179 
but within Art. 178 which was the residu- 
ary Article in the old Act corresponding 
to Art. 181 in the present Act. There is no 
need to differ from the reasoning in these 
cases at the present day, for under the 
present Act, .besides Art. 182 which pro- 
vides for applications for execution and 
Art. 181 which is the residuary article 
providing for applications not otherwise 
provided for, we have got anew Article— 
Art. 180—providing for application for 
possession . by a purchaser. No such 
article existed under the old Act. The 
meaning ofthis Article is plain because 

(7) 13 M 504. 
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the word “purchaser” in this Article 
includes cases of a decree holder 
purchaser and a purchaser who is nota 
decree-holder. 

The respondent refers to Art. 138 as 
to which ithas been held by the Court 
that the word “purchaser” means only 
a non-decree-purchaser for a decree-holder- 
purchaser cannot bring such a suit 


ac- 
cording to the decisions of some of the 
High Courts. In such cases the word 


“purchaser” is to be confined to non-decree- 
holder-purchaser. But there is no analogy 
between that Article and Art 190, for it has 
never been held that a decree-holder- 
purchaser cannot apply for delivery of 
possession. Article 1:0 therefore applies 
to both kinds of purchasers. The attempt 
of the respondent to confine Art, 180 to non- 


decree-holder-purchasers therefcre fails. 
And if Art. 180 applies, the residuary 
Art. 181 does not apply. Nor can the 


application for delivery be regarded as an 
application for execution. So, Art, 182 
cannot apply. Article 180 being the 
more specific Article must therefore apply. 
But this conclusion does not dispose of 
this case. We have yel to decide whether 
the petition of March 13, 1931, is barred by 
limitation, that being the question referred 
to us. I have already observed in the 
opening of this judgment thatthe decree- 
holder’s application so far as the items 
other than the house are concerned, hag 
never been considered, and has never been 
decided against him and itis impossible 
to regard the order on the first petition of 
September 1930 as an order refusing to de- 
liver the properties to him in such a way 
as to make it incumbent on him to appeal. 
It was an order passed only for statistical 
purposes, The present application of 
March 1931 must, therefore, be regarded 
in the circumstances of the case asa con- 
tinuation of the petition of September 1930 
for delivery of possession of the lands. 
Similar considerations apply so far as 
the share of the house as to which there was 
no obstruction is concerned. As to both 
these items there never having been any 
objection by the judgment-debtors and 
there never having been any adverse order 
against the decree-holder and there never 
having been any valid disposal of the 
petition, the present petition must be re- 
garded either as a continuation of the 
petition of September 1930 or as a reminder 
to the Court totake up that matter again. 
In this view the application of the decree- 
holder for delivery of possession of such 
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items as are still with the judgment- 
‘debtors and have got to be delivered is not 
barred by limitation. So far as the ob- 
structor's share is concerned, the execution 
is complete and the decree-holder has no 
remedy in execution. His only remedy is by 
a regular suit. Atthis stage it would be 
desirable: to make some remarks as to the 
procedure to be observed whena decree- 
holder-purchaser seeks delivery of pos- 
session of the properties purchased. Unless 
the executing Courts do their work very 
carefully, thereis great danger of “serious 
miscarriage of justice in such cases. Where 
a decree-holder-purchaser seeks delivery 
of possession of an item of property and 
if the judgment-debtor obstructs, the 
decree-holder sh uld make a complaint 
under O. XXI, r. 97, Civil Procedure Code, 
and the matter must be disposed of in 
execution. Ifthe judgment-debtor anda 
third party both obstruct, the decree- 
holder-purchaser has to complain against 
the judgment-debtor and, if he chooses, 
against the third party also under O. XXI, 
r. 97 and the complaint can then be 
disposed of. But if the judgment debtor is 
quiescent, raises no objection and makes 
no opposition either before the Amin or 
before the Oourt, it is clear that so faras he 
is concerned, there is no objection to the 
delivery. But in such a case the third 
party may object and on account of the 
third party’s objection physical possession 
of the property cannot be given. In such 
a case itis the duty of the Oourt to note 
the fact and to order delivery of such pos- 
session asthe matter may then be capable 
of sofar asthe judgment-debtor is con- 
cerned. 

It is always better that this formal pro- 
cedure is observed otherwise; in a regular 
suit which the purchaser has to bring 
against the obstractor, the suit being neces- 
sitated by his obstruction only, the judg- 
ment-debtor may haveto be madea formal 
party and then objection may be raised 
that so far as he is conerned, a regular suit 
does not lie, execution not being complete 
against him. The obvious reply is that 
delivery could not be completed not on 
account of any obstruction by him but on 
account of the obstruction by the third 
party. Sofar as he is concerned, there is 
nothing more remaining with him to be 
delivered and therefore the execution 
proceedings are complete and there is no 
bar to a regular suit. This is what myself 
and Cornish, J., held in Appeal No. 372 of 
“1926. But lest it should be said that 
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such a conclusion can only be arrived at 
after acértain amount of straining in 
favour of the decree-holder, the proper thing 
is for the Courts to record that there be- 
ing no obstruction by the judgment-debtor, 
delivery is completed so faras he is con- 
cerned, and leave the purchaser to take 
proceedings against the obstructor. On 
such a view in the present case it may be 
said thatsofaras the other share of .the 
house is concerned, there was a delivery so 
faras the judgment-debtor is concerned. 
But even if itis so one ought to makea 
note of it in that form. Buton the view 
we take of the natureofthe present peti- 
tion of September and the manner in 
which it was disposed of, it is unnecessary to 
resort to this. The lower Courts will now 
proceed tomake anote that so far as the 
share of the house to which objection is 
raised is concerned, the delivery is com- 
plete asagainst the judgment-debtors and 
also direct delivery of the share as to 
which thereis no obstruction, i.e, such 
delivery as itis capable of unless there is 
some other matter to be considered. And 
so far asthe lands are concerned, another 
order for actual delivery should be made 
Provided there is no further matter tobe 
considered. Iam therefore of the opinion 
that the present petition is not barred by 
limitation and the order of the District 
Judge directing a remand should stand. 
The case will go back to the Bench with 
this opinion. 

Beasley, C. J.—I agree. 

King, J.—I agree. 

By the Court.—Having regard to the 
opinion of the Full Bench, the appeal is 
dismissed with costs. 


A.-D. Appeal dismissed. 


PESHAWAR JUDICIAL COMMIS- 
SIONER’S COURT 
Criminal Appeal No. 259/7-O0 
of 1935 
July 1, 1935 
MIDDLETON, J. ©. AND Mir AHMAD, 
A.J. O. : 
NIHAL SINGH—AprELLANT 
veTsus 
EMPEROR— Opposite Party 
Penal Code (Act XLV of 1860), s. 300—Use of knife 
in sudden fight, whether means accused intended to 
cause death—Intention depends on way it is used and 
nature of weapon is no consideration—Provocation— 
Offender giving provocation— Whether can urge that 
opposite party acted in provocative manner —Criminal 
trial—Fight with fists—Held no reasonable apprehen- 
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tion of grievous hurt and useof knife was un- 
usual. 


The use of a pocket knife in a sudden fight does 
not necessarily mean that the accused intends to 
cause death or that he knows it to be likely that death 
will follow. Every case isto be decided onits own 
merits. It dependson the way the weapon is used 
and part of the body selected for the purpose and 
not only on the nature of the weapon. The violent 
use of a pocket knife on a vital part of the body 
would necessarily imply the knowledge that the act 
committed was so imminently dangerous that it must, 
in all probability, cause death or such bodily injury 
as is likely to cause death as is laid down incl. 4 to 
s. 300, Penal Code, and would therefore be murder. 
Where therefore the knife was used on the abdomen 
with force enough to cut the intestines and peri- 
tionitis set in : 

Held, that the accused committed murder within the 
meaning of cl. 4, s. 300, Penal Code. 

Once the provocation is given by the offender him- 
self he cannot subsequently urge that the opposite 
party had acted in a provocative manner. 

The, use of knife in a trivial fight with fists and 
hands, clearly amounts to the taking of undue advant- 
age and makes the act unusual and cruel, In sucha 
fight the accused can have no reasonable apprehen- 
sion that he will be grievously hurt by his adversary. 
He may have an apprehension but it cannot by any 
stretch of imgniation be reasonable. 

Or. A. from an order of the Sessions 
Judge, Peshawar, dated May 25, 1935. 

Mr. R. S, Parmanand, for the Appellant. 

Mr. Raja Singh, for the Crown. 

Mir Ahmad, A. J.C.—Parshotam Das of 
village Sajji Kot (Mansehra Sub-division of 
the Hazara District) had brought his mules 
to Havelian on March lë, 1935, and was 
loading them with goods which he had 
purchased, when at about 1 p. M. Nihal 
Singh of Satora village asked him to hire 
one of the animals to him. Parshotam Das 
refused to do so because he had his own 
stuff to. carry on the animals. This led to 
a quarrel between them. According to 
some witnesses (Chet Ram and Sukhdial) 
Sukhdial, a brother of Parshotam Das who 
is a shopkeeper in Havelian, intervened 
and separated the two, but Nihal Singh 
returned after going about two or three 
paces and revived the quarrel, when during 
the subsequent scuffle he gave a blow with 
a penknife to Parshotam Das on the 
abdomen. The other witnesses (Sardar 
Khan, Mohammad Hussain and Kala) did 
not notice this separation. They only observ- 
ed that there was an altercation and the ac- 
cused Nihal Singh openeda penknife and 
stabbed Parshotam Das. The accused was 
going to inflict a second blow when his 
kuife-hand was seized, and finally he was dis: 
armed. Sardar Khan, Foot Constable and the 
other persons who pre\ ented the accused from 
doing further mischief, took him to the 
Police Post at Havelian and handed him 
over to the Police Sub-Inspector, The 
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knife was also produced. It was eventual: | 
ly sent to the Chemical Examiner who 
found blood on it, but the Imperial Ser- 
ologist could not say whether it was human 
blood or not because the stains had dis- 
intergrated in the meantime. 

Parshotam Das made a dying declara- 
tion to the Sub-Inspector and then another 
to Muhammad Ishaq Khan, Naib 
Tahsildar, on the same day in which 
he charged Nihal Singh with the offence. 
He was,taken to hospital and died on 
March 22, 1935, of peritonitis. The blow 
had cut the intestines and peritonitis had 
therefore set in. The Police challaned 
Nihal Singh. He xvas committed to the 
Court of Session where he stood his trial 
under s. 302, Indian Penal Code. The 
witnesses referred to above appeared at the 
trialto prove the prosecution story. The ac- 
cused had made a confession before a Magis- 
trate and he practically repeated what he 
had said to him to his statement to the 
Committing Magistrate and at the trial. 
He said that he was peeling a sugarcane 
with a knife when he quarrelled with the 
deceased over the hiring of the mule and in 
the struggle the deceased fell down on him 
and accidentally hurt himself in the 
abdomen. He pleaded that he did not 
intentionally kill him. He produced three 
witnesses to prove his version of the affair. 
They had not made any statement to the 
Police. They stated that they did not see 
Nihal Singh strike the deceased with a 
knife and although one of them referred 
to a Policeman who arrested Nihal Singh, 
the other denied the presence of one at 
the spot. 

Four assessors assisted at the trial. 
Three were of opinion that the accused 
struck the deceased with a knife and that 
the accident theory was false. They held 
that the accused was attacked by the 
deceased and his brother but that he ex- 
ceeded the right of private defence. The 
fourth agreed with the view expressed by 
the other three except that he thought that 
two fights had taken place and that it was 
in the second fight between the deceased 
and the accused only that the latter 
stabbed the former. The learned Sessions 
Judge, Peshawar, rejected the suggestion 
of the accused that the deceased was 
wounded by accident and holding thatthe 
accused intentionally gave a blow to the 
deceased, convicted him under s. 302, In- 
dian Penal Code. He sentenced him to the 
lesser penalty on the ground that there 
was provocation and both parties had lost 
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thetr tempers. Nihal Singh has preferred 
an appeal to -this Court. The learned 
Counsel who appeared for him did not deny 
that the accused stabbed the deceased. He 
pleaded that: (1) the accused cannot be 
convicted under s. 302 or 304, Indian Penal 
Code, because he used only a penknife 

“and that only once, which precluded the 
intention to case death or the knowledge 
that death might ensue; (2) the accused 
was entitled to the benefit of Excep. 1 to 
s. 300, Indian Penal Code (grave aud 
sudden provocation) because the deceased 
had pulled his hair (keshas) which are con- 
sidered sacred by the Sikhs, (3) the ac- 
cused was entitled tothe benefit of Excep. 2 
(right of private defence) because he was 
set upon by the deceased and his brother 
and had a reasonable apprehension of re- 
ceiving grievous hurt at their hands, 
(4) the accused was entitled to the benefit 
of Excep. 4 becuse 
and unpremeditated and the offence was 
committed in the heat of passion without 
the offender taking undue advantage 
or acting ina cruel or unusual manner. 
We will take these points seriatim : 

Point No. 1.—The learned Counsel has 
quoted some rulings of the Lahore High 
Court in which the Hon'ble Judges have 
held that the use of a pocket knifein a 
sudden fight did not necessarily mean that 
the accused intended to cause death or that 
he knew it to be likely that death would 
follow. In our opinion every case is to 
be decided on its own merits. But even 
from the point of view of first principles 
we must lay down that it depends on the 
way the weapon is used and part of the 
body selected for the purpose and not only 
on the nature of the weapon, We arg 
firmly of opinion that the violent use of a 
pocket knife on a vital part of the body 
would necessarily imply the knowledge 
that the act committed was 80 imminently 
dangerous that it must, in all probability, 
cause death or such bodily injury as is 
likely tc cause death as is laid downin 
cl. 4 to s. 300, Indian Penal Code, and 
would, therefore, be murder. In this case 
the knife was used on the abdomen which 
is certainly a very tender part of the body 
and a blow at which is, likely to cut in- 
testines and necessarily cause death. It 
was used with force enough to cut the 
intestines and caused peritonitis. We 
hold, therefore, that the accused has com- 
‘mitted murder as defined in el. 4, 5. 300, 
Indian Penal Code. 


Point No. 2.—There is no evidence on 
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the record to establish the allegation that 
the deceased or his brother pulled the 
keshas of the accused. Again, itis proved 
beyond doubt that it was the accused who 
started the trouble by insisting on taking 
the mule on hire which he had no right: 
to do. Once the provocation is given by 
the offender himself he cannot subsequently 
urge that the opposite party had acted ina 
provocative manner. In our opinion the 
accused was responsible for the whole 
affair and if he had not unjustifiably 
insisted on the hiring of the mule nothing 
serious would have occurred. We, there- 
fore, hold that the accused is not entitled 
to the benefit of Excep. 1 to -s. 300, Indian 
Penal Code. 

“Point No. 3.—The witnesses are unani- 
mous that the deceased was unarmed. The 
brother of the deceased has deposed that he 
intervened to separate, but even if he was 
taking sides, it is proved that he also 
had nothing in his hands. The learned 
Counsel admits that they were using their 
fists, We donot see how the accused 
could have a reasonable apprehension that 
he would be grievously hurt by his 
adversaries. He may have an apprehension 
but it could not by any stretch of reason- 
ing be considered reasonable. In the 
circumstances the accused has not made 
out acase for the application of Excep. 2 
to s. 300, Indian Penal Code. 

Point No. 4.—It may be conceded that 
the offence was’ committed in the heat of 
the moment and without premeditation. 
But there is no justification for holding 
that the accused did not take undue 
advantage or act in a cruel or unusual 
manner. It was only a trivial fight with 
fists and hands. The use of a knife 
would clearly amount to the taking of 
undue advantage and makes the act un- 
usual and cruel. In the circumstances 
the accused has failed to prove that 
Excep. 4 covers his case. For the reasons 
given above we do not see any substance 
in the arguments advanced by the learned 
Counsel for the appellant. Undoubtedly 
the parties lost their tempers and it was 
in the heat of the moment that the accused 
gave the blow. He has already been given 
the benefit of this circumstance by the 
trial Judge who chose to sentence him to 
the lesser penalty. Nothing more can be 
done in the case and we, therefore, dismiss 
the appeal. 


D Appeal dismissed. 
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ALLAHABAD HIGH COURT 
Criminal Appeal No, 234 of 1935 
July 31, 1935- 


Motta, J. 
KEDAR NATH-—APpPBLLANT 
versus 


EMP EROR— Opposite Party. 

Penal Code (Act XLV of 1860), s. 471- Offence 
under—When made out—Production of document 
alleged to be forged at insistence of Court—Whether 
comes within s, 411. : 

The use of a document contemplated by 8. 471, 
Penal Code, must be a voluntary one, and not the 
mere production of the document in compliance with 
an order of the Court which must be obeyed. The 
production of a receipt alleged tobe forged after 
the end of the case and at the insistence of the 
Court cannot possibly be either a voluntary or a 
fraudulent or dishonest use of the document within 
the meaning of s.47], Penal Code. 

Cr. A. from an order of the Sessions 


Judge, Banda, dated March 28, 1935. 


Messrs. K. D. Malaviya and Shri Ram, 
for the Appellant 
The Government Pleader, for the Crown. 


Judgment.—This is an appeal by one 
Lala Kedar Nath, who has been convict- 
ed by the learned Additional Sessions 
Judge of Cawnpore, at Banda, of an` 
offence under s. 471, Penal Onde. and 
has been sentenced to undergo six months’ . 
rigorous inprisonment and to pay a fine 


of Rs. 500. The charge against the 
appellant arose inthe following circum- 
stances: 


On May 30, 1934, the appellant filed a 
. suit against one Ram Nath for recovery 
of a certain amount on the basis of a 
pro-note. The pro-note in question and 
the receipt were, however, not filed elong 
with the plaint, and it was stated that 
they would be produced on the next date 
of hearing. The pro-note in question was 
alleged tu have: been executed on May 31, 
1931, so that the suit was just within 
time. The next date of hearing in the 
case was July 30, 1934. On that datea 
written statement was filed on behalf of 
the defendant, in which it was definitely 
alleged that the plaintiff had probably 
committed some forgery in the pro note 
and the receipt in his possession as they 
had become time-barred. After that written 
statement was put in, the defendant's 
Counsel applied to the Court to compel 
the production of the pro-note and the 
receipt. The Court accordingly ordered 
the production of those documents. In- 
stead of producing the documents, as order- 
ed, by the Oourt, the appellant: made an 
application in which he said that he had 
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not brought the documents and had no: 
summoned any witnesses. On this ground 
he wanted the case to he adjourned. The 
Court rejected his prayer and insisted on 
proceeding with the trial of the suit. The 
plaintiff was asked to bring the decuments 
in question, and in the meantime the 
Court took up another case. After some- 
time the trial of the suit was resumed, and 
there are two different stories as to what 
happened thereafter. The appellant’s case 
is that, “as soon asthe trial was resumed, 
he made a statement to the Court in 
which he proposed to abide by the oath 
of the defendant on the question as to 
whether he had borrowed any money on 
May 31, 1931, as alleged by the appel- 
lant. The defendant ‘agreed and taking 
the proposed oath made a statement that 
he had not borrowed any money from the 
appellant on that date. Now it is de- 
finitely alleged on behalf of the defence 
that, even after the defendant's statement 
had been recorded, the Court insisted 
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“on the production of the pro-note and the 


receipt on which the suit was based. 

In compliance with that order the ap- 
pellant produced the receipt, but not the 
pro-note, which he did not have in his 
possession at the time, The prosecution 
case, on the other hand, is that after the 
resumption of the trial the appellant pro- 
duced the receipt which was examined 
by the Court and was found to have been 
tampered with. It was then handed over 
to the defendant’s Counsel, who also ex- 
pressed his opinion to the effect that the 
document was suspicious. It isan admitted 
fact that the date on this receipt had been 
altered from “May 21, 1931” to “May 31, 
1931.” The prosecution case is that, when 
the plaintiff realized that the receipt pro- 
duced by him was considered to be a 
suspicious document by the Court, he 
tried to make the best of a bad bargain 
by making the proposal to abide by the 
defendant’s oath. After dismissing the 
suit on the statement made by the de- 
fendant, the Court issued a notice to the 
appellant to show cause why he should 
not be prosecuted for an offence under 
s. 471, Penal Code. The matter was 
pursued in an enguiry under s. 478, 
Criminal Procedure Code, and the learned 
Munsif himself committed the appellant to 
the Court of Session ‘to stand his trial on 
a charge under s. 471, Penal Code. He 
has now been convicted on that charge 
and sentenced as mentioned above. Hence 
this appeal. 
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The main point urged on behalfof the 
appellant by the learned Counsel who has 
appeared on his behalf in this Court is 
that the decision of the case really turns 
on the question as to whether the receipt 
in question, which is admittedly a forged 
document, was voluntarily produced by 
the appellant prior to his leaving the suit 
to be decided on the defendant’s oath. 
It is argued that if the answer to that 
question is in the negative, then the ap- 
pellant’s conviction cannot possibly stand, 
because if the receipt was produced, after 
the suit had come to an end, in compli- 
‘ance with an order of the Court, there 
was no voluntary use of the document 
within the meaning: of s. 471, Penal 
Code. I have no, hesitation in holding 
that the use of a document contemplated 
by s. 47], must be a voluntary one, 
and not the mere production of the document 
in compliance with an order of the Court 
which must be obeyed. It has further 
been argued on behalf of the appellant 
that, if it is found that the receipt was 
produced sometime after the suit had come 
to an end as a result of the defendant 


taking the proposed oath and denying the. 


loan on which the suit was based, the 
appellant could not possibly have had a 
fraudulent and dishonest intention, as 
required by s. 471, Penal Code. This 
contention is also obviously sound and 
must prevail. It is thus clear that the 
decision of the case turns on the question 
of fact as to whether the receipt, which is the 
basis of a charge against the appellant 
was produced before the appellant left the 
suit to be decided on the defendant's oath, 
as alleged by the prosecution, or some- 
time after that proceeding on the insistence 
of the Court itself. 

In order to decide that question we 
have to consider the evidence of three 
witnesses only, viz. (1) the learned Mun- 
sif, who tried the suit and committed 
this case to the Court of Session, (2) the 
Vakil for the plaintiff, and (3) the Vakil 
for the defendant. Having carefully con- 
sidered the evidence of these witnesses 
I find that it does not definitely establish 
the fact that the receipt in question was 
voluntarily produced by the appellant be- 
fore he proposed to abide by the defen- 
dant’s oath. So far as the evidence of 
the learned Munsif is concerned, it is, no 
doubt, true, that he seems to be almost 
positive in his examination-in-chief that 
“the plaintiff left the decision of the case 
on the oath of the defendant as a last 
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resort." It appears, however, that. ab the 
end of his deposition the learned Sessions 
Judge put a definite question to him to the 
following effect : 

“Is it a fact that you asked the plaintiff to file 
the receipt after he had left the matter on the 
oath of the defendant ?” ; 

From the answer to this question given 
by the learned Munsif it would appear 
that he was not quite certain in his mind 
as to the sequence of the two events, 
and so he stated that so far as he re- 
membered, it was afact that the plaintiff 


“made the statement about the oath 
of the defendant after he had filed 
the receipt.” This statement is ob- 


viously not quite so positive and strong 
as the one to be found in his examina- 
tion-in-chief, which I have referred to 
above. It has to be noted that these 
statements were made on March 15, 1935, 
about 8 months after the date on which 
the events in question took place. It is 
obvious, therefore, that the memory of the ` 
learned Munsif could not possibly have 
been so fresh as it was when he recorded 
his order of commitment on December 


5, 1934, after an equiry under s. 478, 
Criminal Procedure Code. When I turn 
to that order of commitment, I find 


therein a very clear statement tothe fol- 
lowing effect. 

“Petition Ex. E was made on behalf of the 
plaintiff alleging that the plaintiff has not brought 
the pro-note nor the receipt to-day and the suit 
may be adjourned The Court again insisted and 
only receipt Ex. A was filed by Lala Kedar Nath 
along with the list Ex. E-l. Lala Kedar Nath 
before filing of the receipt gave statement Ex. K 
leaving the matter on the “gangajali” oath of the 
defendant.” 

The learned Munsif has tried to explain 
away this clear and definite statement of 
fact by stating in his examination-in-chief 
that ‘the remark in the commitment order 
that the plaintiff before filing the receipt 
had left the matter on the oath of the 
defendant is a slip of the pen.” I find 
it difficult to accept that explanation, 
because in doing so I have to rely entirely 
on the memory of the learned Munsif re- 
lating to certain events which had taken 
place 8 months before as against his own 
description of those events much earlier 
in point of time. As I have shown above, 
when a definite question was put to him 
by the Court regarding the sequence of 
the events in question, he had to rely en- 
tirely on his memory. Another reason 
why I am not prepared to accept the 
learned Munsif’s explanation is that the 
prosecution story appears to me to bein- 
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herently improbable. I shall suppose, for 
the purposes of argument, that the appel- 
lant had forged the receipt in question; 
but it is clear. from his conduct as a 
whole that he was extremely reluctant to 
produce that receipt in Court and had 
made up his mind not to undergo the 
risk of a prosecution. That alone can 
explain why he left the suit to be decided 
on the defendants oath. The fact that 
he did so is not denied. If he had made 
up his mind to abide by the defendant's 
oath, I see absolutely no reason why he 
should have gone out of his way to pro- 
duce the receipt in question before leaving 
the suit to be decided on the defendant's 
oath. The production of the receipt was 
absolutely unnecessary and, in fact, cal- 
culated to expose him to the danger which 
he clearly wanted to avoid. As regards 
tbe other two witnesses for the prosecu- 
_ tion, namely, the two Vakils who appeared 
for the appellant and the defendant in 
that suit, all 1 need say is that none of 
them is prepared to make a definite state- 
ment on the point under consideration. 
Mr. Hari Shankar, the Vakil for the 
appellant, clearly stated in his deposition, 
in answer to a pointed question on the point 
under consideration. 

“Kedar Nath did make this statement (statement 
proposing to abide by the defendant's oath) through 
me, but so far as 1 remember he had made this 
statement before he had produced Ex, A (i, e, 
the receipt in question),” 

He was further pressed on this point 
in his examination-in-chief, and he then 
stated that he could not swear whether 
Ex. K was made before or after the 
filing of the receipt Ex. A. Taken as 
a whole, his evidence undoubtedly fav- 
ours the defence more than it does the pro- 
secution. In any case, the prosecution 
c2nnot argue, on the basis of his evidence, 
that the voluntary production of the receipt 
in question before the proposal to abide 
by the defendants oath had been es- 
tablished beyond all reasonable doubt. 
The same remark applies tothe evidence 
of Mr. Hari Bahadur, the Counsel for 
the defendant. He suggested in his exa- 
mination-in-chief that the proposal re- 
garding the oath was made sometime 
after the production of the receipt in 
question; but as soon as a question was 
put to him in cro3s examination, he stated 
that he could not say whether the receipt 
was filed before or after the appellant’s 
statement proposing to abide by the de- 
fendant’s oath. In this state of ‘the evi- 
dence I have no hesitation in holding that 
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the prosecution has entirely failed to prove 
that the receipt in question was volun- 
tarily produced by the appellant before 
he made the proposal to abide by the 
defendant's oath. Once the proposal was 
made and the defendant took the pro- 
posed oath and made a statement denying 
the appellant’s claim, the case came to 
an end and the production of the receipt 
in question after that stage at the in- 
sistence of the Court could not possibly 
be eithe* a voluntary or a fraudulent or 
dishonest use of the document within the 
meaning of s. 471, Penal Code. The re- 
sult, therefore, is that I allow this ap- 
peal and set aside the conviction and the 
sentence. The fine, if paid, shall be re- 
funded. The appellant need not surrender 
to his bail. 
N. Appeal allowed. 


———— 


RANGOON HIGH COURT 
Criminal Revision No. 792-B of 1934 
January 12, 1935 
MosELY, J. 

U HPAY LATT—APPLIOANT 
versus 


MA PO BYU—Obppostre Party 

Criminal Procedure Code (Act V of 1893), ss. 483 
(3), 490— Magistrate passing order, whether can enforce 
it—Order, if should be enforced in district where per- 
son ordered to pay lives—First application within four 
months—Application dismissed as husband not trace- 
able—Subsequent application after fifteen months for 
arrears of fifteen months — Held, warrant could be 
issued, 

The provisions of 5.490, Criminal Procedure Code, 
are merely supplementary to those of s. 48s, 
sub-s. (3:, of ths Code, which allows the 
Magistrate who passes the order for payment of i 
maintenance to enforce it, There is no such res- 
triction that such order should be enforced only in 
the district where the person ordered to pay lives. - 
Ma Thaw v. Emperor (1) followed. 

The proviso tos. 488 (3) Criminal Procedure Oode ~ 
was clearly enacted to prevent the person in whose 
favour an order for maintenance was made, from 
baing negligent and allowing arrears to pile up 
until their recovery would become a hardship or 
an impossibility. lt was not meant that a loop- 
hole should be given to the person against whom 
an order for maintenince was made to evade pay- 
ment by preventing the service of process on him, 
In fact the proviso was evideatly worded in the way 
it was, expressly to preclude the possibility of suen 
an evasioa. In a suit instituted by wife sheapplied ` 
for maintenance for four months, Since the husband 
could not be traced, the application was dismissed, 
She again applied for maintenance in arrears for 
fifteen months: 

Held, that a warrant could be issued for the whole 
period and the order of maintenance for 15 months was 
correct, 

Or. R. from an order of Head 
Quarters Magistrate, Sandoway, in Crimi« 
nal Miscellaneous No, 23 of 1934, 
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Mr. A. N. Basu, for the 

Mr. R. M. Sen, for the Opposite Party. 

Judgment.—There is nothing in the 
first ground for revision that the order 
of maintenance could only be enforced 
(vide s. 490, Oriminal Protedure Code), in 
the district in which the perscn ordered 
to pay lives. The provisions of s. 490 
are merely supplementary to those of 
8. 488, sub-s, (3), Criminal Procedure Code, 
which allows the Magistrate who passed 
the order for payment of maintenance to 
enforce it, as was pointed out as long ago 
as Ma Thaw v. Emperor (1). 

The other ground is that the present 
respondent was not entitled to recover 
arrears cf maintenance for more than a 
period of 12 months prior to the present 
application. 

In Criminal Miscellancots No. 37 of 
1933, instituted on July 18, 1933, she ap- 
plied for maintenance at tke rate of 
Rs. £0 rer mensem for four months, March 
to June 1932. The case had to be closed 
as the present applicant could nct te 
traced. Then in Criminal Miscellaneous 
Ne, 23 of 1934, the case now in question 
Jnstituted cn May 31, 1934, she applied 
for the 15 months’ maintenarce in arrearr, 
that is to say frcm the starting date of her 
original application, March 1, 1933, to May 
31,1934. The proviso to s. 488 (3) reade as 
follows : 

“Provided, further, that nowarrant shall be jesued 
for the recovery of any amount due under this 
section unless application be made to the Court to 


levy such amount within a period of one 
| ‘ch 7 ear f 
date on which it became dug " y rom 


Applicant. 


This proviso does not say that né 
warrant shall be issued ees sigs 
application made to levy such amount 
within a period of one year from the 
date on which it became due. The pro- 
viso was clearly enacted to prevent the 
person in whose favour an order for main- 
tenance was made from being negligent 
and allowing arrears to pile up until their 
recovery would become a hardship or an 
impossibility. It was not meant that a 
loophole should be given to the person 
against whom an order for maintenance 
was made to evade payment by prevent- 
ing the service of process on him, In 
fact the proviso was evidently worded 
in ihe way 1b was expressly to preclude 
the possibility of such an evasion. The 
onder of the Magistrate allowing enforce- 
ment of the order of maintenance for 15 
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months was correct. This application in 
revision will be dismissed. 

D. Revision dismissed. 





ALLAHABAD HIGH COURT 
Criminal Appeal No. 1046 of 1934, 
‘Criminal Revision No. 147 of 1935 and 
Criminal Appeal No. 148 of 1985 
August 26, 1935 
HARRIES AND MULLA, Jd. 

EMPEROR— PROSECUTOR 


Lersus 
RAM NATH AND OTHERS 
— RESPONDENTS, 

Criminal trial—Sentence—Power of High Court to 
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The power to enhance a sentence is given to the 
High Court by s. 439(1), Oriminal Procedure Code, 
which sub-section standing byitself does not sug- 
gest that there is any limitation upon the power of 
tthe High Court to enhancea sentence other than 
“the limitation imposed by the maximum sentence 
prescribed for the offence. Prima facie the power of 
the High Court to enhance sentences dces not de- 
pend upon ‘ke powers which the trial Court may 
have with regard to sentences. In tbe absence of 
express words limiting the powers of the High Court 
in cases of sentences paesed by Assistant Sessiors 
Judges, the High Court can enhance such sentence 
up to the maximum sentence prescribed by law for 
the offence. Emperor v, Jagat Singh (1), followed. 
[p. 294, col. 2; p. 295, col. 1.) , 

Or. A. from an order of the Assistant 


Sessions Judge, Etawah, dated November 


19, 1934. 

The Government Advocate, for the 
Crown, 

Mr. Saila Nath Mukerji, for the Res- 
pondents. ' ° 


Harries, J.—The 13 appellants in Ori- 
minal Appeal No. 1046 of 1934, were con- 
victed by the learned Assistant Sessions 
Judge of the Btawah District of an 
offence under s. 399, Penal Code. The 
appellant, Ram Nath, was sentenced under 
that section to a term of six years’ rigorous 
imprisonment, the appellant, Khuda Bux, . 
was sentenced under that section read 
with s. 75, Penal Code, to. seven years’ 
rigorous imprisonment, whereas the remain- 
ing 11 appellants were sentenced under that 
section each toa term of five years’ rigor- 
ous imprisonment. The appellants Ram 
Parsad and Qulazri were also charged’ 
with an offenceunder s. 307, Penal Code. 
They were fcund guilty, convicted and 
sentenced under that section toa term of 
five years’. rigorous imprisonment which. 
was made to run concurrently with the 
sentence previously referred to which was: 
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imposed upon them under s. 399, Penal 
Code. The appellantes, Ram Parsad, Gulzari 
and Shiama were further charged with an 
offence unders. 19 (f), Arms Act, and 
were found guilty, convicted and sentenc- 
ed under that section each to a term of 
one year's rigorous imprisonment. Ino the 
case of Ram Parsad and QGulzari, this 
latter sentence ofone year was made to 
run consecutively with the sentences pre-- 
viously imposed upon them, but in the 
case of Shiama the sentence under the 
Arms Act was made to run concurrently 
with the sentences previously mentioned. 

Against these convictions each of the 
appellants has preferred an appeal to this 
Court, but we are informed that since 
the appeal was filed Ram Parsad has died. 
That being so itis unnecessary to consi- 
der the evidence in so far as it referred 
to himand we shall deal only with the 
case of the remaining 12 appellants. The 
Local Government being of opinion that 
the sentences previously referred to were 
inadequate, have applied to this Court 
for anenhancement of thesame and that 
is the subject-matter of Criminal Revision 
No. 147 of 1935. The appellants previously 
referred to were charged with a number 
of other persons including Kishan Parsad, 
Ram-Charan, Jhamman, Malkhan, Puttu 
Lal, Sukh Ram and Mahendra, but these 
Seven persons together ,with two others 
were found not guilty by the learned As- 
sistant Sessions Judge and acquitted. The 
Local Governmeut have appealed against 
the acquittal of these seven named per- 
sons alleging that their acquittal was 
against the weight of evidence and there- 
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fore illegal. The Government appeal 
against the acquittal of Kishan Prasad 
and the six other named persons is the 


subject-matter of Oriminal Appeal No. 148 
of 1935. 

The charge against the appellants in 
Criminal Appeal No. 1046 of 1934, and the 
respondents in Criminal Appeal No. 148 
of 1935, was that they together with two 
others on or about May 20, 1934, had 
made preparations for committing a daco- 
ity. The facts of the case can be briefly 
stated as follows: 

One Pandit Jagannath Prasad, a Circle 
Inspector of Bhind in the Gwalior State, 
became suspicious that the appellant, 
Ram Nath and others were living in a 
far better state than their means of liveli- 
hood appeared to warrant, and that being 
so, he instructed Balwant, a prosecution 
withess, to get into touch with these 
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persons in order to ascertain how they ob- 
tained their money. 

In consequence Balwant approached 
Ram Nathand eventually discovered that 
Ram Nath and others were committing 
dacoities and were at that time arranging 
to commit a dacoity in the Etawah Dis- 
trict. Balwant discovered that a dacoity 
was to be committed in the near future 
andon May 19, 1934, he conveyed this 
information to Pandit Jagannath Prasad, 
the Circle Inspector. According to this 
information it would appear thata party of 
dacoits had already left for the Etawah 
District and that the remainder were leav- 


ing the Bhind District to join the others 
at Etawah on the morning of May 20. 


Balwant was instructed by the Circle Ins- 
pector to accompany the second party of 
dacoits and he further communicated 
with the Etawah Police and informed them 
of what he knew. Arrangements were i 

mediately made to interrupt this seco 

party of dacoits and in the early morning2 
May, 20, a number of Police Offic of 
took up their station at Nagla Gaur which 
is on the road between the Bhind District 
and Etawah and there stopped all ekkas 
and questioned the passengers. In due 
course an ekka driven by Silbat, prosecu- 
tion witness No. 5 came along in which 
were seven passengers including Balwant. 
This ekka was stopped by the Polite and 
the seven persons arrested. Immediately 
behihd this ekka was a second ekka in 
which one Kashi Ram was riding and this 


ekka was also stopped and Kashi 
Ram arrested. Shortly afterwards the 
Circle Inspector of Bhind Pandit Jagan- 


nath Prasad joined the Police Party and 
informed them that Balwant was informer 
and he was consequently released. The 
persons arrested were the appellants, Jangi 
Singh, Darshan Singh, Manpal Singh, 
Gur Narain, Dwarka, Khuda Bux and 
Kashi Ram, and they were there and then 
interrogatedon the spot. It appears that 
Khuda Bux gave the Police some infor- 
mation and shortly afterwards a report 
was made atthe Kotwali at Etawah by 
Munshi Syed Wasi Hasan, Circle Inspector 
of the Etawah Circle. It appears that 
Khuda Bux told the Police that the ap- 
pellant, Ram Nath was coming along 
later in an ekka and a number of con- 
stables were deputed to stop this ekka 
and effect the arrest of Ram Nath, In 
due course an ekka containing Ram Nath 
did come along and Ram Nath was 
arrested. 
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“In the First Information Report made by 
“the Circle Inspector of the Etawah District 
he mentions that the six appellants prvious- 
ly named and Kahsi Ram had been 
arrested and that Khuda Bux had made 
“a statement tothe Police to the effect 
that Ram Nath was coming along later 
and that steps had been taken to arrest him. 
It is further stated in the report that 
Khuda Bux had informed the Police that 
the party of. dacoits which had left the 
previous night had gone to the house of 
one Rupa Ahir inthevillage of Kunaiya 
and that it was intended to go to that 
village immediately to arrest these per- 
sons. 

A Police Party was immediately orga- 
nised which left fer Kunaiya taking 
‘with them the-appellant Khuda Bux. The 
village was surrounded by the Police 
and a house to house search instituted. 
A number of persons who were pointed 
out by Khuda Bux as being in this 
gang of dacoits were arrested and in due 
course a locked house said to be the house 
of the appellant Rupa was surrounded. It 
was apparent that there were persons in- 
side this house and attempts were made 
to get intoit, but ‘the person inside res- 
isted by force and a good deal of firing 


took place between them and the Police | 


Party. A Police constable was wounded 
and the Superintendent of Police, Mr. 
Pilditch, also received a slighi graze from 
a bullet. After a time the Police were 
able to get into the house and it was 
discovered that two of the inmates had 
been shot dead. The other two persons, 
viz., Kam Prasad and Gulzari were per- 
suaded to throw down their arms and 
surrender. Itisthe case for the prosecu- 
tion that these four persons inside the 
house had attempted to murder the Police 
constable who was wounded, hence the 
charge under s. 307, Penal Code, 
against Ram Prasad and the appellant, 
Gulzari. 

In due course Khuda Bux was placed 
before a Magistrate who recorded his con- 
fession. In that confession he makes ib 
clear that the appellant, Ram Nath was 
the organiser ofu very determined band 
of daccits and that it had been ar- 
ranged that a dacoity should be com- 
mitted inthe Elawah District. In order 
to avoid suspicion a numter of dacoits 
had been sent away on May 19, 1934, and 
these persons had taken with them six guns, 
They were to go tothe village of Kunaiya 
and wait at the house of the appellant, 
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Rupa until the arrival of Ram Nath him- 
self with the remainder of the party on 
the following day. He then stated that 
on the following morning he proceeded on 
foot while a number of other dacoits and 
Balwant proceeded in an ekka from the 
Bhind District towards Etawah and picked 
him up cn the way as arranged previously. 
He then describes their arrest by the 
Police at Nagla Gaur and states that he 
then informed the Police that Ram Nath 
was coming later in an ekka and could 
be arrested: as he was passing Nagla 
‘Gaur. He then mentions that he took the 
Police to Kunaiya where he pointed out 
a number of the dacoits to them. This 
confession though subsequently retracted 
if accepted, abundantly establishes the 
guilt of Khuda Bux and is also a valuable 
piece of evidence against Ram Nath and 
the other appellants whom he actually 
names. However, it has been urged that 
this confession should not be accepted, 
but we see no reason for rejecting it. Ac- 
cording to the learned Magistrate, Mr. Q. N, 
Raina, who recorded the confession, Khuda 
Bux was given ample warning of the con- 
sequences of making any incriminating 
statement, but that after such warning he 
still desired to make astatement. In the 
view of the learned Magistrate the statement 
was voluntary and had not been induced 
in any way by the Police authorities. At 
the time when the confession was recorded, 
Khuda Bux was not in Police custody and 
we gee no reason whatsoever for arriving 
at a different conclusion from that arrived. 
at by the Assistant Sessions Judge. In 
his view this confession was a voluntary 
one and not one made as the result of 
any inducement or threat held out or offered 
by the Police and that being so, in our 
view, it wasrightly admitted. 

The appellant Shiama, also made a 
statement to the Police and in due.course 
he tock a Magistrate to the village of 
Kunaiya and there pointed out a spot 
where he said a gun was hidden. It may 
te observed that when this appellant was 
arrested a quantity of ammunition was 
found upon him and therefore he was a 
person who might well have had the 
charge cf one of the guns. On going to © 
the spot pointed out by Shiama a gun 
was discovered. When Ram Prasad and 
Gulzari surrendered to the Police, five guns 
and a quantity of ammunition were found 
in Kupa’s house and the possession of these 
guns is the subject-matter of the charge 
under the Arms Act which was brought 
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against the appellants, Shiama, Ram Prasad 
and Gulzari. 

Later Shiama was taken before a Magis- 
trate who recorded his confession and in 
that confession he implicates himself 
to the hilt. He states that there had been 
a gathering of the dacoits in Bhind and 
that an advance party taking six guns 
with them had gone to Kunaiya to await 
the arrival of the others. In this confession 
Shiama names no one except Bhawai who 
was one of the persons killed in Rupa's 
house. The learned Magistrate, Mr. Raina 
who recorded this confession duly warned 
the appellant and asked him if anybody 
had threatened him or induced him to 
make any statement. The learned Magis- 
trate was satisfied that the statement 
which Shiama made was voluntary one and 
that he was not under Police influence at 
the time he madeit. The learned Assistant 
Sessions Judge was satisfied that the con- 
fession of Shiama was a voluntary one and 
therefore admissible in evidence against 
him and with that view we agree. The 
confession though retracted is very strong 
evidence against the appellant, Shiama, 
though of course it is not evidence against 
the other appellants because no reference 
to them is madein it. However, the con- 
fession of Shiama clearly establishes that 
the evidence of the main prosecution wit- 
ness Balwant is true because as it will be 
seen Balwant describes the meeting in the 
Baind District and the despatch of the 
advance party of dacoits with guns to await 
the arrival of the remainder. 

Upon investigation it was discovered 
that there ‘was no evidence at all against 
Kashi Ram who had been arrested in an 
ekka immediately following the ekka in 
which Balwant and his six companions 
were travelling and consequently no pro- 
ceedings were taken against Kashi Ram. 
A case was instituted, however, against the 
13 appellants and the seven respondents 
to the Government appeal and two others. 
As we have stated the 13 appellants were 
found guilty of various offences, whereas 
the seven respondents to the Government 
appeal and the two other persons were 
acquitted. 

The main witness for the prosecution 
was the informer Balwant who stated that 
he had been asked by the Circle Inspector 
of Bhind to keep in touch with Ram Nath. 
He described how he was informed that a 
dacoity was tobe committed in the Etawah 
District and the arrangements made to 
gend the dacoits there. There was a meet- 
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ing of the dacoits at which a number of 
them armed with six guns were sent away, 
whereas the rest were instructed to follow 
in ekkas on the following day. That even- 
ing Balwant conveyed this important in- 
formation to Pandit Jagannath Prasad, 
the Circle Inspector, who communicated 
with the Etawah Police. There can be 
no doubt whatsoever that Balwant did 
convey the information which he said he 
did to the Circle Inspector at Bhind be- 
cause the latter at once sent a letter to 
the Police authorities at Etawah mentioning 
this information and asking them for their 
co operation. That letter was produced at 
the hearing and abundantly corroborated 
Balwant’s statement that he gave the 
information concerning this arranged 
dacoity to the Police at Bhind. Balwant 
then described how on the following morn= 
ing Ram Nath arranged for Silbat’s ekka 
to take himself and six others to Etawah 
and how they were arrested on the way. 
He also mentions that Khuda Bux was 
not actually in the party when they 
started from Bhind, but that he was 
picked up on the way as previously 
arranged. a. 

In order to avoid suspicion Ram Nath 
arranged to travel shortly afterwards in 
another ekka. If Balwant’s evidence is 
accepted, there can be no doubt that Ram 
Nath had organised a dacoity and that 
elaborate preparations had been made for 
it. Balwant, as will be seen later, named 
a large number of the appellants and his 
evidence goes a very long way to establish 
the charge. Some suggestion has been 
made that Balwant was on inimical terms 
with some of the respondents, but there 
has been no real attempt to establish this, 
In our view there is no reason whatso- 
ever for rejecting Balwant’s evidence, and 
that being so, it goes a long way to est- 
ablish the case for the prosecution. The 
arrest of Balwant and his companion at 
Nagla Gaur is deposed to by a number 
of Police witnesses; so also is the arrest 
of Ram Nath shortly afterwards. The 
fact that Balwant was found in the com- 
pany of a number of appellants and that 
Ram Nath followed in an ekka shortly 
afterwards is, in our judgment, very strong 
corroboration of Balwant’s evidence and 
the statement which he made to Pandit 
Jagannath Prasad on the evening of May 
19, 1924. h i 

The arrest of the dacoits at Kunaiya and 
the fight that took place around Rupa’s 
house is described by a number of Polica 
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. witnesses. The description of the behaviour 
‘Of the dacoits inside Rupa’s house esta- 
blishes beyond doubt that the defenders 
‘were men of courage and spirit who were 
prepared to sell their lives dearly. The 
arrest of Ram Prasad and Gulzari in 
Rupa’s house is abundantly proved, so also 
_ig the recovery of the five guns and 
. ammunition after the arrest. 
<" Further the prosecution tendered in evi- 
“ence the confession of Khuda Bux implicat- 
ing himself and a number of others and 
also the confession of Shaima implicating 
only himself. The Magistrate to whom 
Shiama pointed out the hiding place in 
which another gun was discovered was 
on who abundantly proved that 
act. 

‘ In our judgment the evidence called for 
the prosecution establishes that a large 
number of persons had gathered together 
for the purposes of committing a dacoity 
and had made elaborate arrangements for 
the same. We are satisfied that a number 
of persons heavily armed went off to 
Kunaiya on May 19, 1934, and that the 
‘remainder left the, Bhind District on May 
20, 1934, to join their companions as ar- 
ranged to commit this dacoity. The only 
question remaining therefore is whether or 
not the Crown had satisfactorily established 
that the appellants were members of this 
party who had arranged and prepared a 
dacoity. lt will be convenient to deal shortly 
with the cases of the individual appellants. 
(His Lordship after considering the case 
of each accused proceeded with the 
judgment). In the result, therefore, we 
hold that the appellants Ram Nath, Manpal, 
Bhogi Ram, Dwarka, Gur Narain, Lala 
Ram, Shiama Rupa, Darshan Singb, Jangi 
` Singh, Gulzari and Khuda Bux, were 
properly convicted of an offence under 
5. 399, Penal Code. We further hold that 
Gulzari was properly convicted of an of- 
Fence under s. 307, Penal Code, and that 
both Gulzari and Shiama were properly 
convicted of an offence under s. 1§ (f), 
.Arms Act. 

“In our view the sentences imposed upon 
the appellants by the learned Assistant 
Sessions Judge were not adequate. Ac- 
cording to the evidence, preparations 
“had undoubtedly been made for a 
serious dacoity§ in which any resist- 
‘ance was to be met by overwhelm- 
ing force. Six guns had actually been 
- distributed amongst the advance party 
of dacoits, so also a large quantity of 
ammunition. It isclear that amongst this 
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advance party were men who were pre- 
pared to use force and to kil), if necese ` 
sary. When Rupa’s house was surrounded, 
four dacoits kept the Police party at bay 
for sometime and Gulzari and Ram Prasad 
did not surrender until two dacoits had 
actually been killed. During this fight a 
Police constable was shot, though for- 
tunately the wound sustained did not prove 
fatal. The Superintendent of Police also 
received a slight wound and the appel- 
lant Gulzari is fortunate that more 
serious injury was not caused. The con- 
duct of these dacoits when surrounded in 
Rupa's house shows that this gang con- 
sisted of determined men who were pre- 
pared to use unlimited force if necessary to 
secure their ends. This gang was un- 
doubtedly led by Ram Nath who, accord- 
ing to the evidence, actually produced the 
guns and distritbuted them. In our 
judgment this is as bad a case under 
5. 399 as can be imagined, and that being 
so, a sentence of six years’ ‘rigorous im- 
prisonment passed on Ram Nath and five 
years’ rigorous imprisonment passed on 
the others is wholly inadequate. 

It has been contended, however, that 
this Court has no power to enhance the 
sentences passed on these appellants be- 
yond the maximum sentence which could 
have been imposed upon them by the 
learned Assistant Sessions Judge. The 
maximum sentence which can be imposed 
uncer s. 399, Penal Code, is ten years’ 
rigorous imprisonment, but by reason of 
the provisions of s. 31 (3), Criminal Pro- 
cedure Code, the maximum sentence which 
an Assistant Sessions Judge can pass is 
one of seven years’ rigorous imprisonment. 
Consequently it is urged that this Court 
in revision can only enhance the sentences 
passed to sentences of seven years’ 
rigorous imprisonment and no more. 

In our judgment there is no force in 
this contention. The power to enhance a 
sentence is given to this Court by s. 439 
(1), Criminal Procedure Code. That sub- 
section provides that in the case of any 
proceeding the record of which has been 
called for by itself or which has been 
reported for orders, or which otherwise 
comes to its knowledge, the High Court 
may, in its discretion, exercise any of 
the powers conferred on a Court of Appeal 
by ss. 423, 426, 527 and 428 or ona Court 
by s. 338, and may enhance the sentence. 
The sub-section standing by itself does 
not suggest that there is any limitation 
upon the power of this Court to enhance 
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a sentence other than the limitation im- 
posed by the maximum sentence prescrib- 
ed for the offence. Prima facie therefore 
the powers of this Court to enhance sen- 
tences does not depend upon the powers 
which the trial Court may have with 
regard to sentences. The matter is made 
abundantly clear by the provisions of 
sub-s. 3, s. 439 which provides that 
where the sentence dealt with under s. 439 
has been passed by a Magistrate acting 
otherwise than under s. 34, the Court shall 
not inflict a greater punishment for the 
offence which in the opinion of such 
Court the accused has - committed than 
might have been inflicted for such offence 
by a Presidency Magistrate or a Magis- 
trate of the First Class. In other words 
where the case was originally tried by a 
Magistrate acting otherwise than under 
8. 34 of the Code, the powers of this Court 
are limited but they are not 
limited if the case was originally tried 
by a Magistrate acting under s. 34 of the 
Code. A Magistrate acting under s. 34 of 
the Code may impose a sentence not 
exceeding seven years’ rigorous imprison- 
ment and it is to be observed that the 
words of s. 34 which gives a Magistrate 
these special powers are precisely similar 
to the words of s. 31 (3) which gives an 
Assistant Sessions Judge powers to pass 
a sentence in criminal cases. In our view 
if there is no limitation upon the power 
of this Court to enhance sentences passed 
by Magistrates acting under gs. 34 of the 
Code, there can also be no limitation on 
its power in dealing with sentences passed 
by the Assistant Sessions Judges. In the 
absence of express words limiting tha 
‘powers of this Court in cases of sentences 
passed by Assistant Sessions Judges, we 
are bound to hold that this Court can 
enhance such sentence up to the maximum 
sentence prescribed by law for the offence. 
This view is supported by the reasoning 
in Emperor v. Jagat Singh (1). a Single 
Judge decision of the Lahore High Court. 
Though the maximum sentence which an 
Assistant Sessions Judge could pass 
under s. 399 is seven years’ rigorous im- 
prisonment this Court can, in our judg- 
ment, enhance the sentence imposed up 
to the maximum allowed hy law, viz., 
ten years’ rigorous imprisonment. 

As Ram Nath was the ringleader and 
organiser of this proposed dacoity we are 
of opinion that the sentence of six years’ 


(1) 1 Lah. 453; 56 Ind. Cas. 861; AI R 1920 Lah 
213; 21 Or. LJ 557. 
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rigorous imprisonment passed upon Lim 
should be substantially enhanced, and that 
being so, we enhance it to one of ten 
years’ rigorous imprisonment, 

The sentence of seven years’ rigorous 
imprisonment passed on Khuda Bux ie, 
in our view, also inadequate. This ap- 
pellant admitted two previous convictions, 
one for theft in 1916 and one for a 
dacoity in 1925 for which he was sentenced 
to a term of four years’ rigorous impri- 
sonment.. Section 75, Penal Code, applies 
to his case and in our view the proper 
sentence to impose on Khuda Bux is one 
of ten years’ rigorous imprisonment and 
we enhance his sentence accordingly. 

The appellant, Gulzari, was properly 
convicted of offences under s. 399 and 
s. 307, Penal Code, and s. 19 (f), Arms 
Act, and in our view the sentences impos- 
ed upon this appellant were not adequate. 
We are of opinion that this appellant 
should also receive a total sentence of 
ten years and that being so, we direct 
that the sentences of five years passed upon 
him under s. 399, Penal Code, and s. 307, 
Penal Code, should run, consecutively. The 
sentence of one year’s rigorous imprison- 
ment passed upon him under s. 19 (f), Arms 
Act, will run concurrently with the other 
two consecutive sentences. 

Shiama. In our judgment the sentence 
passed upon the appellant Shiama is 
inadequate and we impose a sentence 
of seven years’ rigorous imprisonment 
under s. 399, Penal Code, and direct that 
the sentence of one year passed against 
this appellant under s. 19 (f), Arms Act, 
shall run concurrently with the former 
sentence. 

The sentences of the remaining appel- 
Jants are each enhanced to seven years’ 
rigorous imprisonment under s. 399, Penal 
Code. | 

The appeal on behalf of the Local 
Government cannot be really pressed. 
The respondent Kishan Prasad is, we 
are informed, still absconding, so we can- 
not consider his case in this judgment. 
The evidence against the respondents, 
Ram Charan, Jhamman, Malkhan, Puttu 
Lal, Sukh Ram and Mahendra is, in our 
view, quite inadequate to sustain a con- 
viction under s. 399, Penal Code. It is to 
be observed that Jhamman and Malkhan 
are residents of Kunaiya, the village in 
question, and that being so, it not surprising 
that they were in the village when it was 
surrounded by the Police. There is some 
evidence that some of the dacoits were 
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. arrested néar Malkhan's house, but that 

in itself is not evidence to convict Mal- 
kban under this section. The respondents 
Ram Charan, Puitu Lal, Sukh Ram and 
“Mahendra came from other villages and 
that being so their presence at Kunaiya 
might be regarded as suspicious, but 
that in itself is not sufficient to maintain 
a conviction for making preparations to 
commit a dacoity. It is to be observed 
that Balwant mentions none of these res- 
pondents neither Khuda Bux in “his con- 
fession. In chort, the only evidence against 
them is that they were arrested at 
Kunaiya whilst the Police were searching 
the village ‘for the advance party of 
dacoits which had left Bhind on May 19, 
1934, As we have stated there is some 
very vague evidence connecting Malkhan 
with some of the dacoits, but there is little 
or no evidence against the remainder. In 
any event the evidence tendered against 
these respondents is wholly inadequate 
to support a charge of making arrange- 
ments to commit dacoity. There was some 
other evidence against Kishan Prasad, 
but with that we have noconcern. How- 
ever we think it right to say that the 
evidence against that respondent is of the 
slightest and the Local Government may 
well consider whether or not they should 
proceed further with the appeal against 

im. 

In our judgment the learned Assistant 
Sessions Judge was abundantly justifed 
in acquitting these appellants, and in our 
view, there was no other possible course 
open tohim. To have convicted them upon 
the evidence tendered by the prosecution 
would have been wholly wrong and we 
cannot understand why an appeal should 
have been filed against the acquittal of 
these appellanis. Such an appeal had 
no reasonable prospect of success. 

In the result, therefore, the appeal of 
the Local Government against the acqui!- 
tal of Ram Charan, Jhamman, Puttu 
Lal, Sukh Ram, Malkhan and Mahendra 
is dismissed. Ifthese respondents or any 
of them are in custody, they must be re- 
leased forthwith unless required by the 
authorities upon any other charge. . If any 
of the respondents are on bail, they need 
not surrender to their bail and their bail 
bonds are hereby discharged. i 

N. - Order accordingly. 
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SIND JUDICIAL COMMISSIONER'S 
_ COURT i 
Civil Suit No. 47 of 1926 
July 5, 1985 
HAVELIWALA, A. J.C. 
DEVSI TULSIDAS AND OTHERS— 
PLAINTIFFS 
versus 
Bawa RAMKRISHENDAS— 
DEFENDANT 
Civil Procedure Code (Act V of 1909), ss. 92,151 
— Scheme for management of temple framed—Ap- 
plication for removal of trustee—Separate suit or 
application under s.92—Proper procedure, 
Where in a suit under s. 92, Civil Procedure Code, 
a person is appointed trustee of a temple and direct- 
ed to keep accounts of the income and expenditure 
of the temple and to give inspection of those 
accounts to any person who would obtain an order 
of the Court iu that behalf, the suit is for all prac- 
tical purposes at an end. If thereis any grievance 
against him, the proper procedure for his removal 
is to file a separate suit as contemplated by s. 92, 
and not to move the Court by an application under 
es. 92and 151 of the Code. Chandra Prasad v, 
Jinabharthi Parayanabarthi (1) and M,J. Kadri vs 
Khubmiya Mahomedmiya (2), dissented from 
Veeraraghavachariar v. Advocate-General, Madras 
(3), Jeranched v. Dakore Temple Committee (4) and 
Sewak Kirpashankar v. Gopalrao (5', followed, 
Abdulla v. Abdullah Hasoon (7), referred to. : 
Mr. Asudomal Rewachand, for the Appli- 
cant. 
Mr. Hassomal M. Gurbuxani, for the. 
Opponent. 


Order.—This application under se. 92 
and 151, Civil Procedure Code, raises an 
interesting point of law. It arises this 
way: One Bawa Devsi and others had 
filed a suit in 19296 under s. 92, Oivil 
Procedure Code, as worshippers of a temple, 
praying that the defendant should be 
removed from his office of trustee of the 
temple and its property, that he should be 
called upon to render accounts of the 
produce and emoluments, and that a scheme 
be prepared for the management of the. 
trust property and a new trustee be 
appointed. ‘The Court did not frame an 
elaborate scheme but appointed the defend- 
ant as a trustee of the temple and directed 
him to keep accounts of the income and 
expenditure of the temple and to give 
inspection of those accounts to any person 
who would obtain an crder cf the Court 
in that. behalf. In the present application 
ib is submitted that the defendant has 
failed to keep proper accounts and instead 
of preserving has mismanaged the property 
and it is, therefore,’ prayed: (a) that the 
defendant be removed from the office of 
that trusteeship; (b) that a new trustee be 
appointed in his place; and (c) that the 
defendant be ordered to file proper’ 
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accounts in Court. The question is what 
procedure is to be followed in a case like 
this, Canthe defendant be removed from 
the office of trusteeship by an application 
like the present under ss. 92 and 15l, 
Civil Procedure Code or is a separate suit 
as contemplated by s. 92, Civil Procedure 
Code, necessary for his removal? Reliance 


is placed on Chandra Prasad v. 
Jinabhartht Narayanabharthi (1) and 
M. I. Kadri v. Khubmiya Mahomedmiya 


(2), where it has been held that as a rule 
ina scheme of management framed under 
s. 92, Civil Procedure Code, it is both 
desirable and necessary that liberly should 
be given in the framing of the scheme 
for subsequent alterations according to 
the change of circumstances, „A rule 
giving liberty to apply to the Court for 
alteration or modification of the scheme 
is not ultra vires. Now, in the first place, 
there is no elaborate scheme in the present 
case, the only direction is with regard 
to the filing of proper accounts, breach 
of which direction, it is contended, entitled 
the applicant to apply for alteration or 
modification of the scheme, namely that on 
the breach of the direction, the defendant 
be removed from the trusteeship and a new 
trustee appointed in his place. 

‘There appears to me no such liberty 
given or reserved in the scheme. But 
even if it could be said, as is contended 
by Mr. Assudomal, that there is an 
implied direction to that effect, I am of 
opinion thata direction ora rule giving 
liberty to apply to the Court for alteration 
or modification of the scheme is ultra vires 
anda separate suit is necessary for the 
removal of the trustee and the appointment 
of a new onein his place. In Veeraraghava- 
chariar v. Advocate-General, Madras (3) a 
Full Bench of the Madras High Court after 
reviewing all the previous judgments of 
that High Court, holds thatin atemple 
scheme settled by the Court the reservation 
by the Court to a person or persons to 
apply fora relief, which will come within 
s. 92, Civil Procedure Code, is ultra vires; 
but if such reservation does not offend in 
this way or against any other provision of 
law, it may be useful or advisable for 
carrying out the piovisions of the scheme 
already framed. To my mind the reasoning 

(1) 33 Bom, L R 520; 133Ind. Cas 740; A IR 1931 
Bom. 391: 55 B 414; Jnd. Rul, (1931) Bom. 388. 

(2) 33 Bom. L R 546; 133 Ind. Cas. 823; AIR 193i 
Bom, 388; Ind. Rul. (1921) Bom. 407. : 

(3) AI R1927 Mad. 1073; 106 Ind. Cas. 665; 51 M 


31; 53M L J 792; (1927) MW N 816;39MLT 
499; 26 L W 1728 (F B). 


DEYSI TULSIDAS V. RAMKRISHENDAS (SIND) 


297 


of this Full Bench ruling is quite sound. ` 
Where the modification or alteration is 
such as is covered by s. 92, Civil Procedure 
Code, there must bea regular suit for the 
purpose, because as soon as a scheme is 
framed and a final decree is passed in the 
suit, the suit comes to an end and the Court 
is functus officio and no application or 
modification or alteration of the scheme can 
be entertained in the suit. Therefore, a 
provision in the scheme giving power to 
make alteration or modification in an 
application is ultra tires because the Court 
is functus officio. So far as the suit is con- 
cerned, it is decided, the decree is passed 
and nothing more remains to be done; 
otherwise a suit will never come to an end 
and will remain open for an indefinite 
period and an application for modification 
or alteration can be made at any distance of 
time. 

But the Bombay High Court in Chandra 
Prasad v. Jinabhartht Narayanabharthi (1), 
seems to have taken a different view 
relying on two Privy Council rulings in 
Jeranchel v. Dakore Temple Committee 
(4+) and Sewak Kirpashanker v. Gopalrao 
(5), and the practice of that Court with a 
view to avoid multiplicity of suits. No 
doubt the Privy Council in those cases 
sanctioned rules in the scheme which 
provided liberty to apply for carrying out 
the directions and alterations and modifica- 
tions of the scheme. But a close reading of 
these two cases reveals that the validity of 
such clauses was not before their Lordships 
and the point was not raised and definitely 
decided. The mere fact that their Lord- 
ships sanctioned such a liberty or such a 
rule inthe scheme does not show that the 
point as to the validity was argued before 
them and there was a definite decision on 
that point. Another reason on which the 
decision in Chandra Prasad v. Jinabharthi 
Narayanabharthi (|), proceeds is the practice 
of that Court to embody in a scheme a 
rule giving liberty to apply for modifica- 
tion or alteration of the scheme. But to 
my mind that practice clearly offends 
against the spirit cf s.92, Civil Procedure 
Code. The Madras ruling has been 
followed by the Rangoon High Court in 
U Po Maung v. V. Tun Pe (6). Liberty to 

(4) A IR 1925 PC 155; 87 Ind. Cas, 313; 27 Bom, 


L R 872; 23 A LJ 555; 49 MLJ25; LR 6APO 
117; (1925) M W N 474; 2 OW N 535; 410Lg 
628; 22 L W 246; 30 O W N 439<P O). 

(9) 15 Bom. LR 13; 17 Jnd.. Čas. 441;12ML T 


448; ee M W N1106; 160 L J 640; 21M LJ 199 
(P O). 

(6) 6 R:494; 114 Ind. Cas, 293; A I R 1929 Rang, 
20. 
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apply is reserved in cases where anything 
* remains tobe done and the suit is not 
finally decided. In the present case the 
suit was finally decided, the defendant was 
appointed trustee and ordered to keep 
regular accounts and the suit was, for all 
practical purposes, at an end. If the appli- 
cant has any grievance against the defend- 
ant for his removal he is to proceed under 
s. 92 and file a regular suit. Itis true that 
the Bombay view is in conformity with the 
Calcutta and Patna High Courts while 
Madras and Rangoon take an ‘opposite 
view and I am aware of the convention of 
this Court that wherever there is a diverg- 
ence of opinion among the High Oourts in 
India, the view of the Bombay High Court 
should be adopted, but taking into con- 
sideration all the circumstances and follow- 
ing the reasoning of the Madras High Court, 
Tam unable to follow that convention in 
this case and I hold that where a rule 
offends against the spirit of s. 92, Civil 
Procedure Code, that rule is ultra vires, 
but where it does not offend in any way or 
against any provision of law, it would be 
useful or advisable for carrying out the 
provisions of the scheme as already framed. 

My attention has also been drawn by 
Mr. Assudomal to Abdulla v. Abdulla 
Hasoon (7). This is a judgment of our 
Court by a Single Judge and does not carry 
the point which I am discussing any further. 
Once the rule giving the liberty to apply 
for the alteration or modification cf the 
scheme is ultra vires, any alteration or 
modification of the scheme should be by 
a suit under s.92, Civil Procedure Code 
and not by an application like the present 
one before me. I admit that the procedure 
by an application would be much simpler 
and less cumbrous and would avoid 
multiplicity of suits. I would myself prefer 
this simple procedure but for such a proce- 
dure, it being a charity matter the fiat ofthe 
Advocate-General or the Collector as the case 
may be, would be necessary. Patkar, J., in 
Chandra Prasad v. Jinabharthi Narayana- 
bharthi (1) at page 529* thinks that the 
fiat of the Advocate-General is necessary 
only when a scheme hasto be drawn up 
for the first time and not when it is neces- 
sary to have an amendment or alteration 
or modification of the scheme. Under 
s. 92, Civil Procedure Code, the Advocate- 
General can give a certificate for either 
removal of trustee or for appointment of a 

(7/215 LR 220; 97 Ind. Oas. 398; A I R 1997 
Sind I. 

*Page of 33 Bom. L, k.—[H#d.] 
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new trustee only for the purpose of filing a 
suit. There is no power in the- Code that 
with such a certificate an application can be 
filed inthe suit for either removing or 
appointing a new trustee; the power given 
in s. 92, Civil Procedure Code relates only 
to the filing ofa suit and not the filing of 
an application. The practice followed by 
the Bombay High Court appears to me 
simpler, but there isno doubt in my mind 
that it is against the terms of s. 92, Civil 
Procedure Code. The practice should be 
in conformity with the law and not against 
the law. Therefore, for the reasons I have 
given above and in view of the divergence 
of judicial opinion in India, I think if this 
case goes further, I would welcome an 
authoritative decision of our Court in this 
matter. - 

In the circumstances, I reject the applica- 
tion as regards prayers (a) and (b). But so 
far as prayer (c) is concerned, I would order 
the defendant to file proper accounts in 
Oocurt. I make no order as to costs. 

D. Order accordingly. 


a 
a 


ALLAHABAD HIGH COURT 

Letters Patent Appeal No. 41 of: 1934, 

February 21, 1935 
SULAIMAN, O. J. AND BENNET, J. 
NAUBAT TEW ARI—PLAINTIE— 
APPELLANT 
Versus 
JANGLI TEWARL AND OTHERS— 
DEFENDANTS AND PLAINTIPES— RESPONDENTS, 

Agra Tenancy Act (III of 1926), ss. 230, 12], 
99—Jurisdiction— Suit for declaration in regard to 
grove-land and irees--Civil Court, if can entertain 
suit—Remedy of plaintiff—Suit for trees in grove— 
Jurisdiction of Civil Courts, if barred, 

Jurisdiction is determined by allegations in the 
plaint. Where the plaint seeks a declaration not 
only in regard to trees in the groves butin regard 
to the grove-land also, the suit is barred from the 
cognizance of a Oivil Court by s. 230, Agra Tenancy 
Act, and s. 121 of the Act provides an ample remedy 
for the plaintiff. 

A suit for the trees inthe groves lies in the -Re- 
venue Oourt asthe trees are a matter for which com- 
pensation can be given by the Revenue Court if there 
is wrongful ejectment under the provisions ofs, 99, 
Agra Tenancy Act. 2 

L. P, A. against a judgment of Mr. Justice 
Young, dated March 7, 1934. 

Mr. Janki Prasad, tor the Appellant. 

Mr. K. Verma, for the Respondents. 


Judgment.—This is a Letters Patent 
Appeal by a plaintiff against a judgment 
of a learned Single Judge of this Court 
holding that the suit of the plaintiff lies 


t 
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in the Revenue Court and directing that 
the plaint should be returned for pre- 
sentation to the proper Court. The suit 
was filed in the Court of the Munsif and 
the two lower Courts granted a decree in 
favour of the plaintiff. 

The suit relates to:groves and the question 
is whether such a suit should lie in the 
Civil Court or in the Revenue Court. The 
plaint sets out the relief as follows: 

“That a decree may be passed declaring the title 
of the plaintifs to the groves bearing the num- 
bers and boundaries given below, and that it may 
be declared that the defendants have no right or 
concern with the same.” : 


The numbers of the groves are given 
according to the khasra. In para. 11 of 
the plaint it is set out thatthe plaintiffs 
came to know that for some years past 
the defendents have been wrongly entered 
in the revenue papers by the patwari for 
the entire grove in dispute. The plaint 
set out that in an auction-purchase 
on August 21, 1857, the groves in which 
the plaintiffs claim the right of a tenant 
were sold to the ancestors of the defen- 
dants and that subsequently the plaintiffs 
returned the entire sale proceeds to the 
auction-purchaser and the groves were 
re-transferred to the ancestor of the plain- 
tiffs, but that in spite of this fact the 
defendants had at various times made 
disputes and claimed that they owned a 
certain share in the groves; that they 
were now entered for the whole grove. 
The jurisdiction is determined by the allega- 
tions in the plaint. Inthe present plaint 
it is clear that the suit is in regard to 
the four plots bearing certain khasra 
numbers and we cannot accept the con- 
tention of learned Counsel for the plain- 
tiffs that the suit is in regard to the trees 
on those plots. There is, therefore, a claim 
in the plaint for a declaration not only 
in regard to the trees in the groves, but 
in regard to the grove-land also. ‘There 
exists no doubt in our minds that such 
a suit is barred from the cognizance of a 
Civil Court by s. 230, Agra Tenancy 
Act, and s. 121 of thig Act, provides an 
ample remedy for the plaintiffs. Ac- 
cordingly we dismiss this Letters Patent 
Appeal with costs. 


As regards a suit for the trees in the 
groves, we are also of opinion that such 
a suit would lie in the Revenue Court 
as the trees are a matter for which com- 
pensation can be given by tha Revenue 
Court if there is wrongful ejectment under 
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the provisions of s. 99, Agra Tenancy 


Act. neg 
N. Appeal dismissed. 


— 


CALCUTTA HIGH COURT - 
Civil Appeal No. 759 of 1932 
December 7, 1934 
Nasim ALI, J. 
AMIRENNESSA AND 0OTHERS—PLAINTIFFS— 
APPELLANTS 
versus 
ANANDA CHANDRA SAHA AND oTHERS— 
DEFENDANTS~~RESPONDENTS 

Civil Procedure Code (Act V of 1908), O. KAT, 
rr. 22, 9J—Execution—Sale not void but only voidable— 
Setting aside of sale—Necessity of, before declaring 
title of judgment-debtor — Fraud in publishing sale— 
Remedy of  judgment-debtor — Application under 
O XXI, r. 90—Separate suit does not lie. 

Where asale in execution cannot bə challenged as 
void on the ground of want cf notice under O. XXT, 
r. 22, Civil Procedure Code, but is voidable, the 
judgment-debtors are bound to get the sale set aside 
before they can have their title to the lands sold, 
declared and their possession therein confirm- 


ed. 

Where a sale is sought to be set aside on the ground 
of fraud in publishing the sale, the grounds for 
setting it aside are within the scope of O. XXI, r. 90. 
The proper remedy of the aggrieved party is an 
application under O. XXI, r. +0, and not a separate 
suit. Inder Koer v. Sah Dharam Narayan (1) 
referred to. 

C. A. againsta decree of the Additional 
Sub-Judge, Noakhali, dated June 22, 1931. 

Messrs. Nurul Hug and Hamidul Huq 
Choudhury, for the Appellants. 

Mr. Nagendra Chandra Choudhury, for 
the Respondents. 

Judgment.—The appellants who are 
the plaintiffs prayed the Court (1) for a 
declaration that a decree obtained by the 
principal defendants against the plaintifis 
and the pro forma defendant No. 12 in 
Rent Suit No. 1194 of 1919 on June 23, 
1919, was- obtained by fraud and was 
liable to be set aside; (2) for adeclaration 
that the sale which was held in execution 
of the said decree and at which the de- 
fendants, purchased the plaint lands belong- 
ing to the plaintiffs was fraudulently efect- 
ed, and (3) for confirmation of plaintiffs’ pos- 
session of the said lands. 

The trial Court held that the decree was 
obtained by fraudulent suppression of sum- 
mons and the auction sale was also fraudu- 
lent as the sale processes were suppressed. 
The trial Court further held that the sale 
was void as no notice under O. XXI, r. 22, 
Civil Procedure Code, was served on the 
judgment-debtors. The trial Court was 
also of opinion that the suit was maintain 
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“able under law and was not barred hy 
limitation. In the result it decreed the 
plaintiffs’ suit. On appeal by defendants 
Nos. 1 to 5 to the lower Appellate Court, the 
learned Judge came to the conclusion that 
the decree was not obtained hy suppres- 
sion of summons. ‘The learned Judge, 
however, agreed with the trial Court in 
finding.that the sale processes were sup- 
pressed. The learned Judge was further 
of opinion that notice under O. XXI, r. 22 
was not necessary. The learned Judge, 
however, held that the suit was barred by 
limitation. He accordingly allowed the 
appeal and dismissed the plaintiffs’ suit. 
In the present appeal the only point argued 
by the learned Advocate for the appellants 
is that the learned Judga was in error in 
holding that the suit was barred by limi- 
tation. Now in view of the finding of the 
Judge that the decree was not obtained by 
fraud, the decree is not liable to be set 
aside and consequently the plaintiffs’ prayer 
for setting aside the decree must be dis- 
allowed. The questicn of limitation, there- 
fore, arises only in connection with the 
prayer for setting aside the sale. 

It has been found by the learned Judge 
that there was a previous execution of the 
decree in the year 1921. It further appears 
that the last order in that execution case 
against the judgment-debtors, 7. e., the 
plaintiffs in this suit, was on December 25, 
192], and the execution in which the sale 

. in question was held was started within 
one year from that date. It is, therefore, 
clear that the sale cannot be challenged 
as void on the ground of want of notice 
under O. XXI, r. 22, Civil Procedure Code, 
The pcsition, therefore, is that the. sale is 
not void but voidable. The plaintiffs are, 
therefore, bound to get the sale set aside 
before they can have their title to the lands 
sold, declared and their possession therein 
confirmed. The next point for decision, 
therefore, is whether plaintiffs are entitled 
to bring a separate suit for setting aside 
the sale. It has been already pointed out 
that the sale is not bad for want of notice 
under O. XXI,r. 22, Civil Procedure Code. 
The finding of the learned Judge is that 
the sale processes were fraudulently sup- 
pressed. In other words, the sale is liable 


to be set aside as there was fraud in. 


publishing the sale. The grounds for 
setting aside the sale in the present suit, 
therefore, are within the scope of O. XXI, 
r. £0, Civil Procedure Code, Rule 92 of the 
said Order lays down: 


“(1) Where no application is made under 
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s. 89 r. 90 or r. 91 or where such application 
is made and disallowed, the Oourt shall make 
an order confirming the sale and thereupon the sale 
shall become absolute (2). Where such applica- 
tion is made and allowed and where, in the case 
of an application under r. 87, the deposit required 
by that rule is made within thirty days from the date 
of sale, the Oourt shall make an order setting aside 
the sale. Provided that no order shall be made unless 
notice of the application has been given to all per- 
sons affected thereby. (3) No suit to set aside an 
order made under this rule shall be brought by 
any person against whom such order is made.” 


Under cl. (3) of r. 92 no suit will lie to 
set aside an order confirming the sale under 
cl. (1) even if no application under r. 90 
is made. My conclusion, therefore, is that 
in view of the grounds taken by the plain- 
tiffs in the present suit for attacking the 
sale, their proper remedy was by an ap- 
plication under O. XXI, r. 90, Civil Pro- 
cedure Code, and not by a separate suit. 
The following observations of Sulaiman, J., 
in this connection in the case of Inder Koer 
v. Sah Dharam Narain (1), are pertinent: 

“Tt is quite clear that it is not open to the plain- 
tifs to get the auction sales set aside by this suit 
on the ground of any fraud in the conduct and 


proclamation of the sale. For that the remedy wag 
under O. XXI only, and no separate suit lies,” 

The learned Advocate for the appellants, 
however, contended that this suit might be 
treated as an application under O. KAT, 
r. 9). Assuming that such a course ig 
permissible, the real difficulty in the way 
of the appellants is that in that case there 
would be no second appeal and further 
the application would be barred by limita- 
tion as the appellants came to know of the 
sale at least on March 28, 1928, and the 
present suil was filed on June 18, 1928. In 
the above view of the matter it is not 
necessary to decide the question whether 
a suit for setting aside a sale on the ground 
of fraud is governed by Art. 12 or Art. 95, Li- 
mitation Act. In the result the appeal fails 
and is dismisse]l. But in the circums- 
tances of the case I make no order as to 
costs. fs 

N. Appeal dismissed. 

(1) 128 Ind. Cas, 231; A I R 1930 All. 556; (1930) A 
L J 1177; 14 R D 482, | 


BOMBAY HIGH COURT 
Original Civil Jurisdiction Appeal No. 31 
of 1935 
July 9, 1935 
BLACKWELL, Orre. O. J. AND CHITRE, J. 
MUNICIPAL CORPORATION, BOMBAY 
— APPELLANT 
versus 
HORMUSJI MANECKJI CHOWNA— 
RESPONDENT 
Bombay City Municipal Act (III of 1888), ss, 33, 34 
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(1) (2)—Principle underlying sections — Privilege of 
franchise not exercised—Vacancy by such failure — 
Appointment by statute—Re-election contemplated by 
s. 34 (1), whether-amounts to election within s$. 3t (2,— 
Vacancy created by resignation not filled by bye- 
election — Appointment — Validity — Words “any 
election”, meaning of—V oter's petition for injunction 
‘restraining Corporation from filling vacancy by ap- 
pointment — Injunction granted and  bye-eleciion 
ordered— Period of 15 days from notice not run out 
—Held, Judge's order was premature—Petitioner, whe- 
ther entitled to costs—Costs— Election. 

The principle underlying ss. 33 and 34 Bom- 
bay City Municipal Act is that itis the right of 
the voters or citizens in the first instance to 
exercise their franchise, and if that privi- 
lege for any reason has not been taken advantage of, 
or ifthe privilege has not been exercised to the full 
extent and if a vacancy occurs by reason of such 
omission, then the statutory provision comes in to fill 
up the vacancy by appointment. The right of the 
citizen to exercise the franchise is the substance, and 
if the substance has nct been availed of, the pro- 
vision for appointment is a statutory substitu- 
tion. |p. 305, col, 1] 

Re-election as contemplated by sub-s, (1), 8. 34, 
Bombay City Municipal Act, does not amount toan 
election of Councillors at the General Election. It is 
straining the meaning of words to treat them as 
having been elected at an election, within the mean- 
ing of s 34, sub-s. (2). |p. 303, col 1.] 

Vacancy created by resignation of a Councillor was 
not filled by the Corporation in view of shortly coming 
General Elections, The General Elections which were 
subsequently held, were set aside, as being invalid. 
Therefore in accordance with s. 34 (1, Bombay City 
Municipal Act, the former members were re-elected. 
The vacancy which remained to be filled was attempted 
to be filled by Corporation under directions of the 
Municipal Commissioner who, under s. 34, sent a 
notice to the Corporation to fill the vacancy by ap- 


pointment. The Court issued an injunction restraining - 


the Corporation from following this procedure and 
it ordered a bye-election, to take place on a day to be 
appointed by the Court. The period of 15 days con- 
templated by s. 34 (2) had not expired on the day of 
the order ; ` 

Held, that the words “any election” in ss. £4 (1) 
must be taken to bear the meaning which they would 
bear in their ordinary signification, namely, an election 
at which the voters of Bombay would have the right 
to cast their votes in favour of any particular candi- 
date, therefore it was not open to the Municipal 
Commissioner to treat tbe case as falling within 
sub-s. (2), s. 34, and that the Corporation would not 
be entitled to act upon the notice which he sent by 
filling up the vacancy by aprointment, [p. 803, col 2. ] 

Held,also that the Judge was premature in giving 
the direction which he gave, seeing that at the time 
he gave it, 15 days had rot elapsed from the receipt 
by the Corporation of the information given to them 
by the Commissioner. [:bid.] 

Held, further that the voter who made the petition 


for injunction was entitled to costs of the petition and 


its hearing. [p. 304, col. 1.] 

O. ©. J. A. in the Miscellaneous No. 67 of 
1935. 

Messrs. K. Mc. J. Kemp and B. J. Desai, 
for the Appellant. 

Mr. H. D. Banaji, for the Respondent. 

Blackwell, Offg. C. J.—This is an ap- 
peal froma decisicn of B. J. Wadia, J., 
ọn a petition under s. 45, Specific Relief 
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Act, calling upon the respondents, whd are . 
the Municipal Corporation of Bombay and 
the Municipal Commissioner, to show 
cause why they should not be restrained 
by an injunction from proceeding ata 
meeting of the Corporation to fill up one 
of two vacancies in the Corporaticn for 
B Wardin the circumstances set out in 
the petition, and why respondent No. 2 
should not be directed to hold a bye-elec. 
tion for the purpose of filling up that 
vacancy. The facts are fully set out in 
the judgment of the learned Judge, and 
Ido not think it necessary to detail them 
at length. It is sufficient to set out a 
few salient facts for the purpose of the 
decision of this appeal. Elections to the 
Corporation of Bombay are held once every 
thiee years. At the election held in 1939 
sixteen persons were elected to represent 
the B Ward, with which ‘this appeal ig 
concerned. One of these sixteen Council- 
lors was Mr. Ramji Bharmal. He resigned 
his seat by his letter of November 15 
1934, addressed to the Municipal Commis- 
sioner. It appears that that letter was 
received on November 29,193), and that it 
was not considered by the Corporation 
until January 10, 1955, and was then re- 
corded. 

By virtue of s 9, City of Bombay 
Municipal Act, 18&8, in the event, among 
other things, of the resignation of a 
Councillor, there shall be deemed to be 
a casual vacancy in the office, and such 
vacancy shall be filled up as soon ag it 
conveniently may be by election or ap- 
pointment, asthe case may be, of a per- 
son thereto andthat person is to hold office 
so long only as the Councillor in whose 
place he is elected or appointed would 
have been entitled to hold it, if the 
vacancy had not cccurred. That section 
is imperative, and reading it withs, 22 
(3) it is incumbent upon the Commissioner 
to fll up a casual vacancy by fixinga 
day for an election as soon as conveni- 
ently may be after the occurrence of the 
vacancy. In fact that casual Vacancy was 


“not filled up, and the reason given therefor 


as that as the resignation was in Novem- 
ber, and an election was tobe held in 
January or February, it was not considered 
desirableto incur the expense of a bye- 
election. Ib is, however, to be bornein 
mind that Councillors do not retire till 
April 1, and that there was a vacancy from 
November till that date. The statute con- 
fers no discretion upon the Commissioner 
in such an event, and the failure of the 
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‘Commissioner to comply with the statutory 
requirement in that behalf has, in my 
opinion, involved the Corporation in the 
difficulty which has arisen in the present 
case, as I shall later point out. It 
was the duty of the Councillors for B 
Ward, who had been elected at the 1932 
election, to retire on April 1. There were 
only 15 existing Councillors at that date by 
reason of the resignation of Ramji Bharmal, 
and they duly retired. In due course, a 
General Election was held on January 22, 
1935, and 16 Councillors were elected for 
B Ward. Thereafter, in accordance with 
the provisions of s. 33 (1), Municipal Act, 
the validity of their election was called in 
question. An enquiry was held by my 
learned brother Chitre,as Chief Judge of 
the Small Cause Court—as he then was— 
and pursuant to that inquiry, he found 
that the election was not a valid election, 
and he set that election aside. Section 33, 
sub-s. (4), provides for what 18 to happen 
in the event (f an election being set 
aside. That sub-s. (4) is as follows: 

“Tf he gets asice an election or if, when he de- 
clares a person who has been declared elected dis- 
qualified for being a councillor, there is no other 
candidate who can be deemed to have been elected, 
proceedings for filling the vacancy or vacancies shall 
be taken under s. 34.” 

Section 34 is as follows: 

“34 (1) If from any cause no councillor is elected 
at any general election, the retiring councillor 
or councillors shall, if willing torerve, be deemed 
to be re-elected. (2) If, in any such case, the retir- 
ing councillor is not willing to serve, or come of the 
retiring councillors are willing to serve and some 
are not, or if, in the case of an election to filla 
casual vacancy, no councillor is elected, or if, in the 

‘ease of any election, an insufficient number of coun- 
cillors are elected...the Commissioner shall without 
any delay inform the Oorporation of the circumst- 
ances, and thereupon the Corporation, so far as it 
is constituted, may appoint a duly qualified person 
to fill the vacancy, or each vacancy, asthe case may 
pe, and, if the Corporation shall fail within 15 days 
after receipt of such information to appoint a 
person as aforesaid, the Commissioner shall appoint 
another day for holding a fresh election. (3) A 
fresh election held under this section shall be held 
subject in all respects to the same provisions as 
if it were an election to fill a casual vacancy.” 


The Municipal Commissioner on June 26, 
1935, addressed a letter to the Municipal 
Secretary, the material portion of which is 


as follows :— 

“There are 16 seats allottedto B Ward. Out 
ofthe 16 Councillors from that Ward in the last 
Corporation, one Councillor, Mr. Ramji Bharmal 
resigned on November 15, 1934. No bye-election was 
then held to fill the vacancy, as the General 
Elections were impending. As it was not clear 
whether in view ofthe setting aside of the election 
of B Ward by the Ohief Judge of the Small Cause 
Court, an appointment to this vacancy should be 
made by the Corporation or whether a by-election 
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would be necessary, the Municipal Solicitors were 
consulted in the matter. I forward herewith a 
copy of their letter No. L. 7410, dated June 21, 
1935, wherein they state thatthe provisions of s. 3t 
(2) apply to this case, and that the Corporation 
should be informed of the circumstances under 
which the vacancy has occurred, and asked to ap- 
puint a duly qualified person to the vacancy, and 
that if they failto do so, the vacancy should be 
filled by a fresh election. In view of this opinion; 
I have to request the Corporation to take steps to 
fill this vacancy also under s. 34 (2), Municipal 
Act.” 3 
Before that letter could be acted upon, 
the petition in this case was duly filed, 
andthe matter came before B. J. Wadia, 


‘J. He took the view that the case does nct 


come within e.34 and he granted an in- 
junction’ restraining the respondents to 
the petition from acting upon the request 
contained in the letter, and he further 
directed that a bye-election should be 
held on such date as respondent No. 2, 
the Municipal Commissioner, might fix. 
The learned Advocate-General has sub- 
mitted that this case falls within the 
words in sub-s. (2), s. 34, “or if, in the 
case of any election, an insufficient number 
of Councillors are elected,” His argument 
is that there} has been an election, that an 
insufficient number of Councillors have 
been elected, and that, therefore, the Cor- 
poration may appoint a duly qualified 
person to fill the vacancy. By reason 
of the decision of the Chief Judge of the 
Small Cause Court, the election held in 
1935 was set aside and sub-s. (1), s. 34, 
undoubtedly came into operation, By 
virtue of that sub-section, the retiring 
Councillors, if willing to serve were, to be 
deemed to be re-elected. Owing to the 
failure to fillupthe casual vacancy, there 
were only 15 retiring Councillors who 
could be asked if they were willing to 
serve. 14 of them were willing to serve, 
and they are deemed to be re-elected. 
One of them, Mr. Vora, was unwilling to 
seřve again. The learned Advocate-General 
has argued that the fact that 14 retiring 
Councillors are deemed to be re-elected 
under s. 34 (1) constitutes anelection, and 
that inasmuch as at that election, as he 
calls it, an insufficient number of Coun- 
cillors have been elected, it is open to 
the Corporation to appoint to fill the 
vacancy, 


The case of Mr. Vora is expressly .pro 
vided for by the opening words of 
sub-s, (2), 8.34, namely, “If, in any such 
case, the retiring Councillor is not will- 
ing to serve,” then undoubtedly the 
Corporation may: appoint & duly qualified 
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person to fill the vacancy, and if there 
had been 16 retiring Councillors, the pre- 
sent difficulty would not have arisen. But 
the question is whether the fact that 14 
retiring Councillors have been deemed to be 
re-elected constitutes an election within the 
meaning of the words, “if, in the case of 
any election, an insufficient number of 
councillors are elected.” The learned Ad- 
vocate-General relies upon the definition of 
“Councillor” in s. 3 (c), whereby, ‘‘Coun- 
cillor” means a member of the Corporation 
duly elected, appointed or co-opted under 
this Act.” The learned Advocate-General 
says that the 14 Councillors who have been 
deemed to be re-elected are elected, and 
‘that they have been elected at the General 
Election held in 1935, by reason of the 
Act. I think that is not a proper con- 
struction to put upon the words, “if, in 
the case of any election, an insufficient 
number of Councillors are elected” in s. 34, 
sub-s. (2). In my opinion, the fact that 14 
retiring Councillors are deemed tobe re- 
elected does not amount to an election of 
them at the General Election of 1935. It 
is in my view a statutory substitution for 
the General lection, not falling within 
the expression “election” as used in sub-s. 
(2), 8.34. No doubt, they are Councillors, and 
no doubt, they have been elected; but they 
have been deemed to be re-elected by 
virtue of the statute, and I think that it 
is straining the meaning of words to treat 
them as having been elected at an election, 
within the meaning of s. 34, sub-s, (2), 
The Advocate-General pointed to the words 
in s. 33 (4), 

“or if...there is no other candidate who can be 


deemed to have been elected, proceedings for filling 
gr Tae or vacancies shall be taken under 
8, 34,” 


He said, and I think tightly, that such 
a case would fall within the words of 
s. 34 (2) “or if, inthe case of an election, 
an insufficient number of councillors are 
elected.” Such a case presupposes an elec- 
tion, and candidates who have offered them- 
selves for election at the election. Sach 
a case is, in my opinion, entirely different 
from the case which arises when retiring 
Councillors, who have not themselves been 
candidates at the election, are deemed not 
to be elected at that election, but to be 
re-elected by reason of the failure of the 
election; and in my view a statutory pro- 
vision whereby Councillors shall be deemed 
to be re-elected is a substitution for an 
election, and not in itself an election within 
the meaning of sub-s, (2), 8. 34, 
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Consequently, I think that B. J. Wadia’ 
J., was right when he took the view that 
this case did not fall within the case of an 
election at which an insufficient number 
of Councillors had been elected. In my 
judgment, the words “any election” must be 
taken to bear the meaning which they would 
bear in their ordinary signification, namely, 
an election at which the voters of Bombay 
would have the right to cast their votes in 
favour of any particular candidate. I think, 
therefore, that it was not open to the 
Municipal Commissioner to treat the Gase as 
falling within sub-s. (2), s. 34, and that 
the Corporation would not be entitled to 
act upon the notice which he sent by fill- 
ing up the vacancy by appointment. Ac- 
cordingly I agree with Wadia, J. that first 
respondents to the petition must be res- 
trained by injunction from filling the 
vacancy by appointing a duly qualified 
person, 


In my opinion, however, the learned Judge 
had no jurisdiction to direct that a bye- 
election should be held on such date as 
respondent No, 2, the Municipal Commis- 
sioner may fix. Presumably, he did so 
upon the footing that if restrained by 
injunction, the Corporation would not act 
upon the notice, that 15 days would expire 
from the receipt of the notice, and that an 
election would then be held after the Com- 
missioner had appointed another date for 
holding a fresh election, As to whether 
that is the position in law which will now 
operate, I think it desirable to express no 
opinion. Even if it were 80, in my judg- 
ment, the learned Judge was premature in 
giving the direction which he gave, seeing 
that at the time he gave it, 15 days had 
not elapsed from the receipt by the Corpora- 
tion of the information given to them by 
the Commissioner, and 15 days have not 
even yet expired. Mr. Banaji, who ap- 
peared for the respondent to the appeal, 
has not seriously sought to support this 
direction. In my opinion, it was wrong, 
and to that extent, I think, that the order 
passed by the learned Judge must be 
varied. No-doubt the vacancy will now be 
filled up according to law. 


There remains the question of costs. 
The learned Judge made no order as to 
costs. He has given no reasons for his 
decision in that behalf, so that we have 
not the advantage of knowing why he 
made no order as to tke costs of the Rule. 
Ican myself see no reason why the 
Petitioner should be deprived of his costs, 


beh 


_I think that he wasentitled as a matter 
of public duty to present this petition to 
the Court, if he felt that the Corporation 
were proposing to act in a manner not 
in accordance with Jaw. In my judgment 
the Corporation were proposing to act in 
a manner not in accordance with the law, 
and I think that the learned Judge ought 
to have given him the costs of the peti- 
tion and tke hearing before him. I think 
therefore that the learned Judge’s order 
ought alsoto be varied by directing that 
first respondents to the petition should pay 
the costs of the petitioner. As regards 
the costs of ‘this appeal, the learned 
Advocate-General has submitted that the 
appellants ought not to be directed to 
pay the costs of the appeal, inasmuch 


as they have succeeded, so far as the 
direction to hold a. byeelection was 
concerned. I cannot accede to this 


contention. In substance the appellants 
had failed—the important matter being 
as to wtether they should or should not 
be restrained by an injunction from filling 
up the vacancy in the manner contem- 
plated by s. 34 (2). Accordingly, in my 
opinion, this appeal should be dismissed 
with costs—the order in the Court below 
being varied inthe manner which Ihave 
indicated. 
Chitre, J—The facts of the case are 
not in dispute. They have been stated 
in great detail.in the judgment of the 
learned Judge, B. J. Wadia, J. and the 
substance of it is given by his Lordship, 
the: Officiating Chief Justice. There is 
no dispute that the Corporation is entitl- 
ed tofill up the vacancy ) 
reason of the unwiliingness of Mr. Hari- 
lal Vora to serve. He was cne of the 
sixteen Councillors, who were elected to 
the Bombay Municipal Corporation at the 
election of 1932 for the B Ward, On 
his expression of unwillingness to serve, 
there were in all fifteen Councillors, who 
could be deemed to be re-elected under 
a. 34(1)—the whole of the election of the 
“p” Ward having been set aside by the 
Chief Judge of the Small Oause Court. The 
only question in diepute 18 whether the Cor- 
poration is also entitled to make the other 
appointment in place of Mr. Ramji Bhar- 
mal, who had yesigned his seat on 
November 15, 1934. That letter of 
resignation was placed before the Corpora- 
lon on January 10, 1935, and was then 
recorded but as the General Election was 
10 take place within afew weeks, it seems 
hat for reasons of conyenience, a bye- 
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election was not held, though it was 
incumbent on the Corporation to do so. . 
The result was that Ramji Bharmal was 
not aretiring Councillor and under s. 34 (1) 
he could not be deemed to be re-elected. 
Thus out of the sixteen Councillors, 
fourteen were retiring Councillors, who 
were willing to serve, the fifteenth although 
he was a retiring Councillor, was unwilling 
to serve, and the sixteenth Councillor Mr. 
Ramji Bharmal was a registered Councillor, 
who could not be deemed to be re-elected. 
It was in respect of this one seat that the 


Municipal Commissioner referred the 
matter to the Municipal Secretary, and 
under legal advice, he requested the 


Corporation to fill in both the vacancies 
under s. 34 (2), Sub-section (2), s. 34, runs as 
follows : 

“If, in any such case, the retiring 
is not willing to serve, or some of 
Councillors are willing to serve, 
not, or if, in the case of an 
casual vacancy, 


Councillor 
the retiring 
and some are 
election to fill a 
no Councillor is elected, or if, 
jn the case of any election, an insufficient 

number... is elected.. ne p 
laid 


the procedure to be followed is 
down inthe next paragraph. It is sought 
to be argued that the case of Ramji 
Bharmal could not be brought under 
s. 34 (1) as he was not a retiring Council- 
lor and the case must, therefore, fall under 
s. 34 (2), “if inthe case of an election 
an insufficient number of Councillors are 
elected.” It is contended that if the 
retiring Councillors, willing to serve, who 
shall be deemed to be re-elected under 
s. 34 (1) are insufficient in number, the 
case falls under the third contingency in 
s. 34 (2), viz., if in the case of an election 
an insufficient number of Councillors aré 
elected. Elected and reelected are two 
diferent expressions used in the same 
section. The difference in wording to 
my mind is deliberate. The retiring 
Councillors, who are willing to serve, are 
deemed to be re-elected under s. 34 (1) 
and the reason of that expression is obvious, 
The retiring Councillors who are deemed 
to be re-elected, were in fact the can- 
didates at the election of 1932, and they 
were in fact elected in 1932 for this. 
particular Ward, with the result that the 
expression used in s. 34 (1) is that the 
retiring Councillor or Councillors, if will- . 
ing to se1ve, shall be deemed to be re-elected. 
“Re-elected” is the most appropriate word 
to use. 


When we come to sub-s. (2), s. 34, 
there are. three contingencies mentioned ; 
the first is that if the retiring Oouncillor-' 
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is not willing to serve, or some of the 
‘retring Councillors are willing to serve and 
some are not; the second contingency is 
that if in the case of an election to fill 
a casual vacancy, no (ouncillor is elected; 
and the third contingency is that if in 
the case of any election (in the ordinary 
sense of the term where voters exercise 
their right to vote), an insufficient number 
of Councillors is elected. Ifthe case does 
not fall within any one of these three con- 
tingencies, then it must be held that the 
procedure laid down in sub-s. (2) of 
8. 34 cannot apply. No doubt under s. 33 
(4) it is provided that in the event of 


an election being set aside, the procedure. 


to be followed for filling the vacancy or 
vacancies shall be taken under s. 34. 
In my opinion, s. 33 (4) did not con- 
template that a vacancy by resignation 
will not be filled in by a bye-election as 
required by law. Direction was given to 
follow the procedure laid down in s. 34 
which was intended to cover all cases of 
vacancies, not anticipating an omission 
on the part of the appellants to fill ina 
casual vacancy caused by resignation. In 
my opinion none of the contingencies re- 
ferred to in subs. (2), s. 34, exists in 
the present case. The vacancy of Mr. 
Ramji Bharmal was not a vacancy arising 
out of any unwillingness to serve. That 
vacancy arose not because he was a retir- 
ing Councillor unwilling to serve but 
because he had resigned before the period 
of retiring, viz., April 1, 1935. The second 
contingency is with regard to a casual 
vacancy, and it cannot be said that the 
vacancy which has arisen, by reason of 
there being an insufficient number of 
retiring Councillors available, is a case of 
any casual vacancy. And the third con- 
tingency relates to a case of any election 
where an insufficient number of Councillors 
is elected. Evidently this last contingency 
refers to an ordinary election by casting 
votes and has no reference to any Coun- 
cillors who are deemed to be re-elected 
under 8, 34 (i). The principle underl; ing 
ss. 3 and 34 appears to me to be that 
it is the right of the voters or citizens 
in the first instance to. exercise their 
franchise, and if that privilege for any 
reason has not been taken advantage of, 
. or if the privilege has not been exercised 
to the full extent and if a vacancy occurs 
by reason of such omission, then the 
statutory provision comes in to fill up the 
vacancy, by appointment. The right of the 
Citizens to exercise the franchise is the 
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substance, and if the substance has nct 
been availed of, the provision for appoint- 
ment is a statutory substitution. In this 
instance a vacancy occurred by the res- 
ignation of Mr. Ramji Bharmal in Novem- 
ber 193!. No byeelection was held as 
required by Jaw. The constituency lost 
its right to elect. The General Election 
followed in January 1935. The same was 
set aside. Mr. Ramji Bharmal by reason 
of his resignation was not a retiring 
Councillor who could be deemed to be re- 
elected under s. 34 (1). To fill in this 
vacancy by appointment is to deprive 
the constituency a second time of their 
right to elect and to inflict on them a 
double wrong. 

In the circumstances, taking the view 
as I do, the case of vacancy of Ramji 
Bharmal is not covered by s. 34, cl. (l) 
or cl. (2), and the injunction granted by 
the learned Judge appears to me to be 
sustainable on the true construction of the 
section. I agree with the Officiating Chief 
Justice that there is no occasion to give 
any direction either to the first or tothe 
second appellants to hold any bye-election. 
The contingency has not arisen, because 
the letter trom the Commissioner tọ the 
Corporation isonly an advisory one. The 
Corporation may act on it, or may not 
act on it. The Corporation may act on 
the legal advice, on the Court’s interpreta- 
tion. The subsequent provisions of s. 3t 
provide as to how and under what cir- 
cumstances the Corporation shall fill the 
vacancy within fifteen days of the receipt 
of such information, and in default, the 
Municipal Commissioner shall appoint 
another day for holding a fresh election. 
The period of 15 days has not yet elapsed, 
and it is, therefore, premature to give 
any direction to the Commissioner as to 
how he should act. It is to be presumed 
that the appellants will act according to 
law. 

The only other question that remains 
is the question of coste. I entirely agree 
with the learned Officiating Chief Justice 
that there was no reason why costs should 
not have been awarded in the Court below, 
and as far as the appeal in this Court is 
concerned, the Corporation seems to me 
to be filling quite. a novel role. The 
Corporation is supposed to be guardian of 
the interests of the citizens. The right 
of the citizens to exercise. franchise was 
conceded by the order of the learned 
Judge. The Oorporation was here not to 
uphold any privilege due to the citizeng 
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< but they are here to go counter to the 
right that was conceded to the citizens by 
the learned Judge. They have failed on 
the main question of injunction, and I do 
not see why they should not be ordered 
to pay costs throughout. 

Per Curiam.—Appeal dismissed with 
costs. Order of the Court below varied 
by deleting therefrom the direction that 
a by-election was to be held, and by 
ordering that the first respondents to 
the petition do pay to the petitioner the 
costs below. 

D. Appeal dismissed. 
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ALLAHABAD HIGH COURT 
Criminal Reference No. 166 of 1935 
August 2, 1935 
Ganaa Nata, J. 

GAJRAJ SINHA AND 0THERS— 
APPLICANTS 
Versus 
EMPEROR— Opposite Party 

Penal Code (Act XLV of 1€60),s 44)—LHjectment— 
Decree-holder put in possession—Information of eject- 
ment 10 judgment-debtors, if necessary— Civil Procedure 
Code (Act V of 1408), 0. KAT, r. 35 (1)—Agra Tenancy 
Act (III of 1926), s. 95 (I)—Ejected tenants re- 
entering after execution of decree without consent— 
Offence under s. 441, Penal Code, if made out— 
Criminal trial—Complaint by aggrieved party, if 
essential—Exemptions—Criminal Procedure Code (Act 
V of 1898), ss. 198, 199. 

Under O. XXI, r. 35 (1), Civil Procedure Code, there 
is no need to give any information of actual eject- 
ment or delivery of possession to the judgment- 
debtors. 

Under s. 25 (1), Agra Tenancy Act, it is necessary 
for the ejected tenants to obtain the written consent 
of the persons for the time being entitled to occupy 
thesame. In the absence of a written consent, their 
re-entry after the decree had been executed would 
raise a presumption that they have done so with 
intent to intimidate or annoy within the meaning of 
s, 441, Penal Code. 

Acomplaint need not necessarily be made by the 
person injured, but may be madeby any person 
aware of the offence. The rule is thatifa general 
law is broken, any person has a right to complain 
whether he himeelf has suffered any particular injury 
or not, This generalruleis subject to exceptions 
mentioned in ss, 198 and 199, Criminal Procedure 
Code, where certain offences are stated to be com- 
plainable only by specified persons, 


Cr. Ref, from an order of the Sessions 
Judge, Shahjahanpur, dated January 9, 
1935. 


_ ‘The Assistant Government Advocate, for 
the Crown. 

Judgment.—This is a reference by the 
learned Sessions Judge of Shahjahanpur 
recommending that the convictions and 
sentences of Gajraj Singh, Ram Singh, 
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Mulaim Singh, Kandehi, Pitam, Jhamman : 
and Arjun, under s. 447, Penal Code, be. 
set aside. A complaint was filed against 
the persons named above by Jwala, 2 
peon of the Court of Wards, under s. 447 
and s. 352, Penal Code, on September ð, . 
1934. The complaint was that the persons 
named above had been ejected on June 30, 
1934, but they again came to the fields 
and cultivated them forcibly on July 25, 
1934. He also complained that he had 
been assaulted by these persons. The 
trial Magistrate’ found that the pereors 
named above, that is, Gajraj Singh and 
others had been duly ejected and they 
committed criminal trespass, and cor- 
victed them under s. 447. The learned 
Magistrate sentenced Gajraj Singh and. 
Ram Singh to paya fine of Rs. 40 each 
and the others to pay.a fine of Rs. 10 
each and ordered two months’ rigorous 
imprisonment in the case of Gajraj 
Singh and Ram Singh and one month’s 
rigorous imprisonment in the case of others 
in default of payment of the fine. Against 
these convictions and sentences the persons, 
named above, who will be referred to 
hereafter as applicants, filed an applica- 
tion in revision befoie the learned Sessions. 
Judge. 

There can be no doubt as regards the 
illegality of the sentence of imprisonment 
in case of default of payment of fine. As 
regards the legality of the convictions the 
learned Sessions Judge states that the 
trial Magistrate has not stated anywhere 
in his judgment that the applicants were 
aware of their ejectment and it had also 
not been proved that the Collector had sanc- 
tioned the prosécution. These are the two 
main grounds on which he recommended the 
setting aside of the convictions and the sen- 
tences. : 

For ejectment from land in execution of 
decree, it is not necessary that the appli- 
cants should have been made aware of 
their ejectment. Section 93, Agra 
Tenancy Act, provides that. every decree 
or order for ejectment shall be enforced 
in accordance with the provisions of the 
Code of Civil Procedure, 1908, relating to 
the execution of decrees for delivery of 
immovable property. Rule 29, O. KAL 
relates to decrees for immovable property. 
It provides that where a decree is for the 
delivery of any immovable property, 
possession thereof shall be delivered to 
the party to whom it has keen adjudged, or 
to such person as he may appointed to receive 
delivery on his behalf, and if necessary 


1935 


by removing afy person bound by the 
decree who refuses to vacate the property. 
It is only in the case of a decree for joint 
possession that a proclamation by beat of 
drum is required. Soin accordance with 
the provisions of cl. (1), r.35, O. XXI, 
Civil Procedure Oode, there was no need 
to give any information of actual ejectment 
or delivery of possession to the judgment- 
debtors namely, the applicants. It cannot 
be said that the applicants were not aware 
of the ejectment proceedings. All that the 
applicants say is that they were not present 
at the time of the delivery of possession, 
but they do not say that they did not know 
of the proceedings of delivery of possession 
to the decree-holder, 

Under s. 190, Criminal Procedure Code, 
a Magistrate may take cognizance of any 
offence: (a) upon receiving a complaint of 
facts which constitutes such offence, and 
(b) wpon information received from any 


person other than a Police Officer, or upon . 


his own knowledge or suspicion that such 
offence has been committed. 

A complaint need not necessarily be made 
by the person injured, but may be made by 
any person aware of the offence. The rule 1s 
that if a general law is broken, any person 
has a right to complain whether he himself 
has suffered any particular injury or not. In 
Farzand Ali v. Hanuman Prasad (1), it was 
held that the complaint upon which a Magis- 
trate may take cognizance of an offence may 
be made by. any member of the public 
acquainted with the facts of the case not 
necessarily by the person aggrieved by the 
offence to which the plaint relates. 

This general rule is, however. subject 
to exceptions mentioned in ss. 198 and 199, 
Criminal Procedure Code where certain 
offences are stated to be complainable 
only by specified persons. Section 198, 
Criminal Procedure Code relates to offences 
of breach of ccutract; defamation and 
offences against married women (ss. 493 
to 496, Penal Code, both inclusive) and 
s. 199 relates to offences of adultery or en- 
ticing a married woman (ss. 497 and 493). As 
regards sanction there are certain offences 
which have been referred to in ss. 199, 
196-A and 197, Criminal Procedure Code, for 
prosecution -for which sanction is necessary. 

As regards the execution of the decree, 
there is: the evidence of Kedar Nath who 
is the Zilladar of the Court of Wards, and 
who was actually put in possession by the 
Amin and of Jwala Prasad complainant. 
Their evidence is fully corroborated by the 

(i) 18 A 465; A W N 1896, 149, 
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dakhalnama Ex. P-1 which was executed 
by Kedar Nath and bears his signature 
and has been proved by him. There is no 
reasonto disbelieve their evidence. Their 
evidence also showsthat Gajraj Sinha and 
Ram Sinha, applicants, were present at the 
time of the delivery of possession. The 
mere fact that they are the employees of 
the Court of Wards is not enough to 
discredit their evidence, especially when 
their evidence is fully supported by docu- 
mentary evidence. It is also inconceivable 
that this case should have been launched 
and fought by the employees of the Court, 
of Wards, as is suggested by the learned 
Judge, if the Court of Wards had compro- 
mised the matter with the applicants who 
had been ejected or had allowed them to 
reoccupy the land. In any case it was for 
the defendants to have shown that they 
had re-entered the land with the permis- 
sion of the Court of Wards. As regards the 
chief ingredient of the offence, namely, that 
the criminal trespass was committed with 
intent to intimidate cr annoy the person in 
possession, 8. 25, cl. (1), Agra Tenancy Act, 
is very clear. It lays down: 

“Any person against whom a decree or order of 
ejectment from a holding or any portion thereof has 
been executed underthe provisions of this Act, who 
re-enters or attempts to re-enter into occupation of 
the same without the written consent of the person 
for the time being entitled to occupy the same, shall 
be presumed to have done so with intent to intimi- 
date or annoy the person in possession, within the 
meaning of s. 441, Indian Penal Code.” 

It also provides that it was necessary 
for the ejected tenants (Gajraj Sinha and 
Ram Sinha) to have obtained the written 
consent of the Court of Wards before they 
re-entered. In the absence of a written 
consent, their re-entry after the decree had 
been executed would raise a presumption 
that they have done so with intent tointimi- 
date or annoy within the meaning of s, 441, 
Penal Code. So far, therefore, as the con- 
viction is concerned, I see no reason to 
interfere with the order of the learned 
trying Magistrate which seems quite 
correct. As already stated, the sentence 
of imprisonment, in case of default of pay- 
ment of fine, is against the provisions of 
s.65, Penal Code, and it cannot stand, 
This order of thélearned trying Magistrate 
is, therefore, set aside and it is ordered that 
in case of default of payment of fine, the 
applicants shall undergo rigorous imprison- 
ment for two weeks, Let the record be 
returned, 

N. Order accordingly, 
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e _ RANGOON HIGH COURT 
Criminal Revision Application No. 877-B 
of 1934 
January 28, 1935- 
Mya Bu, Jè `na * 
U THI HA—APPLOANT | 


VETSU.S 


MAUNG NGAI-— OPPosiTe Party 

Criminal Procedure Code (Act V of 1898), s. 145 (6) 
— Final order by one Magistrate— Another Magistrate 
passing another order—Competency—Criminal Court, 
whether can review final order passed by it. 

A Criminal Court has no right or’ authority to 
review a final order passed by it under s. 145, 
Oriminal Procedure Code, and the fact that the 
Magistrate who disposed of the previous proceed- 
ing was a different;officer from the Magistrate who 
passed the order in the later case makes not 
the slightest difference. Parbat Charan Roy v. 
Sajjad Ahmad (1), followed, : 

Cr. Rev. A. from an order ofthe Addi- 


tional Magistrate, Thabaung, in Criminal 


Miscellaneous Trial No. 13 of 1934. 


Judgment.—The question for deter- 
mination in this reference is whether a Magis- 
trate is competent to pass an order under 
s. 145, Criminal Procedure Code, regarding 
immovable property in- respect of which 
a final order had been made in a previous 
proceeding under the same section between 
the same parties by a Magistrate having 
jurisdiction to pass the order, The facts 
of the case are these. A dispute having 
arisen between two Buddhist monks, U 
Thi Ha, the first applicant, and U Nayada 
and U Kelatha (whose duly constituted 
agent the respondent is. U Thi Ha 
launched a proceeding under s.145, Cri- 
minal Procedure Code, in November 1932 
in the Court of the Additional Magistrate 
of Thabaung. In that proceeding U Kela- 
tha and the present respondent were two 
of the three respondents. After due 
inquiry the Court disposed of that case by 
an order under s. 145 (6), Oriminal Proce- 
dure Code, declaring U Thi Ha to be en- 
titled to possession of the seven pieces of 
paddy landin dispute until evicted there- 
from in due course of law, and forbidding 
all disturbance of such possession by the 


respondents to that proceeding until such . 


eviction. The respondents in that proceed- 
ing, however, did not subsequently have. 
recourse to the Civil Court to have U Thi 
Ha evicted from tke lands in question, 
but U Kelatha put in tenants on some of 
the pieces of land, thereby, giving rise to 
prosecution for trespasa/ | by or at the in- 
stance of U Thi Ha. Ultimately the res- 
pondent, asthe duly constituted agent of 
U Kelatha, filed an application in the 
Qourt of the Additional Magistrate of 
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Thabaung, being Criminal Miscellaneous 
No. 13 of 1934, for action to be taken 
against the applicants, U Thi Ha and his 
tenants, under s. 145, Criminal Procedure 
Code, in respect of some of the pieces of 
land affected by the order passed in Cri- 
minal Miscellanedus ‘No. 13 of 1932. By 
this proceeding U Kelatha has virtually 
obtained a reversal of the previous order 
with reference to these pieces of land. 

In my opinion, the order of the Magistrate 
in Criminal Miscellaneous No, 13 of 1934 
is one that was passed without jurisdic- 
tion. A Criminal Court has no right or 
authority to review. a final order passed 
by it under s.145, Criminal Procedure 
Code, see Parbat Charan Roy v. Saj ad 
Ahmad (1), and the fact that the Magis- 
trate who disposed of the proceeding of 
1932 was a different officer from the Ma- 
gistrate who passed the order in the later 
case makes not the slightest difference. 


> Unless and until the High Court sets aside 


the final, order of a Magistrate passed 
under 5. 149 (6), Criminal Procedure 
Code, ox" “unless and until such order has 
otherwise been vacated in due course of 
law, or possession has been surrendered 
amicably by. the party in whose favour it 
has been passed, it is manifest that fresh 
proceedings under the same section in 
respect of the same property between the - 
same parties cannot be initiated. The 
order passed by the Additional Magistrate 
of Thabaung in Criminal Miscellaneous 
No. 13 of 1934 is, therefore, one made with- 
out jurisdiction and is set aside. The 
result is that the order passed in Criminal ' 
Miscellaneous No. 13 of 1932, dated Decem- 
ber 25, 1932, remains undisturbed and in 
full force and effect. 
D, Order set aside. 
(1) 35 0350. 


——— 


ALLAHABAD HIGH COURT 
Criminal Revision Application No. 595 
of 1935 
August 30, 1935 
; Ganaa Nata, J. 
PEAREY LAL—APPLIOANT 
versus 
Musammat NARAINI—OPPosITE Party 
Criminal Procedure Code (Act V of 1898), ss. 488, 489 
-—Urder for maintenance—Wife going to live with hus- 
band jor some time—Whether makes order ineffectual . 
—Separation — Right to enforce order—Cancellation 
of order—Reasons given in s, 488 (5), if exhaustive. 
The general principle of law that an.order, whose 
term is not fixed, and whose currency is not made 
expressly dependant upon the continued existence’ 
of some circumstance or set of circumstances, remains 
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in force until itis cancelled, is, prima facie, applic- 
able to maintenance orders passed under a, 488,.Cri- 
minal Procedure Code. The husband may, on proof 
of circumstances specified in s. 488 (5}or s. 489, Cri- 
minal Procedure Code, obtain the cancellation or 
modification of the original order, as the case 
may be, and until he does that, the original 
order must be deemed to be still in force. 
The mere fact, that a wife bas returned to live with 
her husband, will not bring the order to an end auto- 
matically, though it may have the effect of suspend- 
ing the order for the period the woman lives with 
her husband; and on her separating from him again, 
she can enforce it. 

Section 488 (5), Criminal Procedure Code, provides 
for the cancellation of the order. The reasons given 
-therein for cancellation are not exhaustive. 


Messrs. E. V. David, for the Applicant. 


The Assistant Government Advocate, for 
the Orown. 


Order.—This is an application in revi- 
sion by Pearey Lal against the order of 
Mr, Abdul Waheed Khan Khalil, Magis- 
trate, First Class, Meerut, under s, 488, 
Criminal Procedure Code. This order was 
confirmed by the learned Sessions Judge 
of Meerut in revision. The opposite party 
Musammat Naraini, wife of the applicant, 
obtained an order under s. 488, Criminal 
Procedure , Code, for maintenance on 
March 11, 1932, against the applicant. The 
applicant made an application stating that 
he was willing to take his wife back, but 
it was rejected. Musammat Naraini lived 
for sometime thereafter with her husband 
and when she was turned out again by 
her husband she went to live with ker 
sister. In 1935 she made an application 
to recover the maintenance (Rs. 4a month) 
which had been allowed to her under the 
order of March 11, 1932. The applicant 
contested this application on the mere 
ground that Musammat Naraini had been 
living in adultery and, therefore, was not 
entitled to any maintenance. Both the 
Parties produced evidence on this point 
and it was found by the learned Magis- 
trate thatthe applicant’s. objection was 


‘false and that Musammat Naraini had 
not been living in adultery and was 
entitled to maintenance and passed an 


order for the payment of the arrears due. 
Against this order a revision was filed 
“which was rejected by the jearned Sessions 
Judge, Meerut, as stated above. The only 
point that is pressed by thelearned Coun- 
sel for the applicant here is that the 
order of March 11, 1932, became ineffectual 


and unenforcible on account of Musam- 
mat Naraini having gone to and 
lived with her husband after the order, 
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The learned Counsel for the applicant 
relies on Phul Kali v. Harnam (1). There 
a reference was made by the learned Ses- 
sions Judge as follows: 

“I think the woman should have instituted formal 
proceedings under Oh. XXXVI, Oriminal Procedure 
Code, that the Joint Magistrate should have heard 
what the husband had to say asto his willingness to 
keep the woman with him and should have con- 
sidered any evidence produced by either party, and 
then should have decided whether the wife was 
entitled to receive any allowance from her husband. 
I think the*Joint Magistrate was wrong in simply 
directing payment of arrears under the order of 
June, 188], T recommend that his order be set aside.” 

On this Justice Straight ordered : 

“I entirely agree with the learned Judge in’ the 
view which he takes of the Joint Magistrate's order, 
and concur in all that he has said upon the subject. 
The learned Joint Magistrate's order must be and ig 
quashed.” 

It appears that all that was done in that 
case was that the Joint Magistrate's order, 
which had been passed without giving 
the husband to show 
‘cause as to why he should not pay arrears, 
was set aside. In this case, a notice was 
issued to the husband and he was given 
full opportunity to show cause as to why 
he should not pay the maintenance which 
had been ordered against him. There is 
nothing in the order of Justice Straight 
referred to above to show if the order of 
maintenance was held to have become 
inoperative, if so, on what grounds? The 
mere fact, that a woman goes to live with 
her husband for sometime, is not sufficient 
to make the order ineffectua) though it may 
have the effect of suspending the order for 
the périod the woman lives with her husband. 

The general principle of law that an 
order, whose term is not fixed, and whose 
Currency is not made expressly dependant 
upon the continued existence of some cir- 
cumstance or set of circumstances, remains 
in force until it is cancelled, is, prima 
racie, applicable to maintenance orders 
passed under s. 488, Criminal Procedure 
Code. The husband may, on proof of 
circumstances specified in s. 488 (5) or 
8.489, Criminal Procedure Code, obtain 
the cancellation or modification of the 
original order,as the case may be, and 
until he does that, the original order must 
be deemed to be still in force, The mere 
fact, that a wife has returned to live with 
her husband, will not bring the order to 
an end automatically, and on her separat- 
ing from him again, she can enforce it. 
Section 488 (5), Criminal Procedure Code, 
provides for the cancellation of the order, 
The reasons given therein for cancellation 


(D) A W N 1883, 217, 
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` are not exhaustive. Section 489, Criminal 
Procedure Code, provides for variation of 

- the order as well as for its cancellation in 
consequence of any decision ofa competent 
Civil Court. Section 499,. Oriminal 
Procedure Code, which relates to the 
enforcement of the order lays down: 

“A copy of the order of maintenance shall be 
given without payment to the person in whose 
favour it is made, or to his guardian, if any, or 
‘tothe person to whom the allowance is to be paid; 
and such order may be enforced by any Magis- 
trate in any place where the person against whom 
it ismade may be, on such Magistrate being satisfied 


_as to the identity of the parties and the non-payment 
of the allowance due.” 


The. only conditions laid down in respect 
of the enforcement of the order under 
.8. 490, Criminal Procedure Code, are: (1) 
‘the identity. of the parties and the non- 
-payment of the allowance due. If any 
such thing occurs as may be fit to vacate 
:the order, the proper procedure for the 


husband isto apply to the Court and get... 
the order cancelled. So long as the order ~ 


stands, ib is capable of being enforced 
though in the case of the ‘woman living 
“with her husband, it would remain suspend- 
ed for the period during ‘whith she lives 
with her husband. This view is supported 
by Kanagammal v. Pandara Nadar (2) and 
Parul Bala Debiv. Satish Chandra Bhatta- 
charji, 7oInd. Cas. 529 (3). There is no 
force ia the applicaticn. It ig, therefore, 
ordered that it be rejected. The stay order 
is discharged. l 

N. Application rejected. 

(2) 50 M 683; 100 Ind. Cas. 239; A I R 1997 Mad, 


276; 28 Or, LJ 271; 52 M LJ 176: 25L W 14°. (1927) 
“MW NIL 


- (3) 75 Ind, Cas. 529; AI R 1923 Cal. 456; 24 Cr, LJ 
945; 37 CL J 180, 





LAHORE HIGH COURT 
Criminal Revision No. 602 of 1934 
June 20, 1934 
COLDSTREAM, J. 

Musammat LILAWANTI— PETITIONER 

h VeETSUS 
MADAN GOPAL—Opposits Party. 

Criminal Procedure Code (Act Y of 1898), 8s, 
489, 488—-No application under s, 489—-Main- 
‘tenance rate, tf can be reduced retrospectively—Main- 
tenance of Rs, 25 per mensem for petitioner and her 
two children—Petitioner securing job of Rs. 6 per 
month—Respondent's income same—Held, reduction 
of amount from 25 to £0 not justified. 

Where there has been no application by the 
husband under e, 489, Criminal Procedure Code, 
for reduction of the maintenance, the order reduc- 
ing the rate for the months of which arrears were 
claimed retrospectively is improper. 

When the maintenance order of Rs, 25 per mensem 
-was passed, the petitioner had two children, Their 
expenses were presumably increased. The income 
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of the respondent's was what. it was. The pet 
tioner had found a job of Ra, 6 per month in a schoo 

Held, thatin the circumstances the Magistra’ 
had no justification for reducing the rate of mair 
tenance from Rs, 25 to Rs. £0 per mensem. 


Cri. Revn, from the Sessions Judg 
Jhelum, in Criminal Appeal No. 75 
of 1934, 


Mr. R. L, Anand, for the Petitioner. 

Report,—The petitioner was granted 
mothly allowance of Re, 25 for her ow 
and her children’s maintenance. The orde 
was passed in April 1932, The pet 
tioner applied for executing this order an 
collecting the arrears. The husband r 
presented that the amount fixed was tc 
heavy for his reduced income and tried | 
re-open {the question of his willingness 1 
live with her, if she agreed. The learne 
Magistrate has given very cogent reasor 
for treating this offer as a hollow mocker 
but has reduced the allowance from Re. 2 
to Rs. 20 per mensem. 

The income of the respondent ‘has ur 
dergone no change, as held by the lowe 
Court, The justification for seducin 
the allowance is that the petitioner ha 
found a job in a school on Re. 6 pe 
mensem. This is, in my opinion, not 
good ground for relieving the husband c 
his liability wholly or partially. The re: 
pondent has not teen paying his wife i 
compliance with the orders of the Cour 
and she had therefore for eking out he 
existence to find employment on a humb] 
salaty. The husband should not be give 
benefit of his contumacy and the previou 
order should be restored. | 

Order.— On March 21, 1933, Musamma 
Lilawanti who had been granted a mair 
tenance under s. 488, Criminal Procedur 
Code, tried to enforce a maintenance orde 
which was for Rs. 25 per mensen claimin 
the amount due to her for 4 months fror 
December 1932; up to the end of March 193: 
Her husband Madan Gopal oppcsed thi 
attempt on all possible grounds includin 
the plea that -Musamamt Lilawanti ha 
procured a professional appointment on 
monthly salary of Rs. 6. The Magistrat 
accepted the plea and reduced the rat 
of maintenance to Rs. 20 per menger 
and ordered enforcement accordingly. 

The Sessions Judge has recommende 
revision of this order, 

The order reducing the rate for th 
months of December to March retrospective 
ly appears to me to te clearly imprope: 
There.had teen no application by th 
husband under s. 489 forthe reduction c 
the maintenance, 
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The petitioner had two children, when 
the maintenance order was passed in 
April 1932, one child was nine and the 
other was only afew months old. Their 
expenses have presumably increased. The 
income of the respondent is what it was. 
In the circumstances the Magistrate had 
no justification for reducing the rate of 
maintenance. I accept the recommendation 
and set aside the order of the Magistrate 
that payment isto be made by Madan 
Gopal attherate of Rs. 20 per mensem 
and I make the warrant of attachment 
issued by him one for Rs. 100 instead of 
Rs. 80. 


D Order set aside. 


— 


_ OUDH CHIEF COURT 

First Civil Appeal No. 53 of 1933 

October 16, 1935 

Kine, ©. J, AND Z14-UL-HASAN, J. 

Nawab SHAMS ARA BEGAM— 
DEFENDANT—APPELLANT 

BweETSUs 
Nawab FAKHR JAHAN BEGAM— 

PLAINTIFF—RESPONDENT 

Grant—Jagir—Meaning of—Continuance of jagir 
sanctioned by Government of India—Presumption of 
intention to confer proprietary right in soil, if 
arises—Deed—Construction—General rule that all 
property is transferable—Onus as to non-transferabil- 
ity—Sanad—Grant by British Government—Held, 
that grant conveyed heritable and transferable estate 
Pensions Act (XXIII of 1871), s. 4—Whether 
‘applies. 

The word “ jagir" isnot aterm of art. It might 
consist of the grant of revenue-free property, or it 
‘might consist of a mere grant of land revenue. 
The grant of jagir in Oudh was generally consider- 
ed to confer a proprietary right inthe soil. When 
therefore, the Government of India sanctioned the 
continuance ofthe jagirs it may be presumed that 
they intended to confer a proprietary right in the 
“goil, 

The general rule is that all property is transfer- 
able and the onus of proving thata certain prop- 
erty is not transferable lies upon the person plead- 
ing its non-transferability. The onus is heavier 
-where such person has borrowed money on the 
strength of amortgage-deed in'. which he professed 
to havethe power of transfer. 

A sanad granted by the British authorities to a 
Prince recited that it had been established that the 
Prince held the villages in rent-free tenure under 
the former Government, and thet the Ohief Com- 
missioner, under the authority of the Governor- 
General in Council, was pleased to maintain the 
tenure in perpetuity, so long as there are lineal 
heirs, subject to certain conditions, One of the 
conditions was that the jagirdar and his heirs 
should strictly perform all the duties of land-hold- 


ei? 


HM 


ers : 

Held, that the language of the sanad was incon- 
sistent with the view thatthe grant made by the 
British Government was merely an assignment of 
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Jand-revenue, and was not a grant of reyenud-free - 
property. A mere assignee of the land-revenue could 
hardly be expected to perform the duties of a land- 
holder and it conveyed a heritable and trans- 
ferable estate; that it did not amount to a pension 
and the provisions of the Pensions Act had no ap- 
plication. Nawab Wala Qadar Husain Alt Mirza v. 
Mohammad Azim Khan (1), followed. 


F. ©. A. against the decree of the Subor- 
dinate Judge, Lucknow, dated February 28, 
1933. 

Mr, M. Zahur Ahmad, for the Appellant. 

Messrs. H. Husain, Bhagwati Nath and 
Abid Hasan, for the Respondent. 


Judgment.—This is a defendant's ap- 
peal arising out of a suit for sale upon 
the basis of a mortgage-deed executed on 
February 5, 1919, by the defendant 
Nawab Shams Ara Begam and by her 
sister who died some years before the 
suit, leaving the defendant as her 
legal representative. The mortgaged prop- 
erty consisted of zemindari in 7 villages. It 
is not ‘disputed that the property in suit 
was granted as a jagir in the year 1849 
A. D. by. the King of Oudh, Wajid Ali 
Shah, to his son Mirza Muhammad Hamid 
Ali Khan the heir-apparent whom we may 
call “the Prince” for the sake of brevity. 
The grant purported to consist of certain 
villages, or portions of villages, revenue 
free, In 1861 the grant, or jagir was con- 
tinued by order of the British Govern- 
ment in favour of the Prince so long as 
there were lineal heirs, children of the 
King. The main question for decision in 
this appeal is whether the yrant made 
to the Prince by the British Government 
in 1861 was merely a grant of land revenue of 
the jagir villages or whether it conferred a 
heritable and transferable proprietary right 
in the jagir villages. The defendant's case 
was that she and her sister were merely 
the assignees of the Government Revenue, 
and therefore the suit was not maintain- 
able by reason of the provisions of s. 4 
of the Pensions Act, 1871. It was further 
argued that the grant of the land Revenue 
amounted to a ‘‘pension” under s. 11 of 
the Pensions Act and -therefore it was not 
transferable by reason of the provisions of 
8.12 of that Act. The lower Court held 
that the mortgaged property was not merely 
an assignment of Government Revenue, 
but was a grant of proprietary rights in 
the jagir property, and that therefore the 
provisions of the Pensions Act did not 
apply so as to bar the suit or to render 
the property inalienable. It also held 
that the grant by its terms conferred a 
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-heritable and'transferable right. On these 
findings the trial Court decreed the plaint- 
jff's suit. Certain other pleas were raised by 
the defendant but were decided against 
her. Some of these points decided against 
the defendant hare been set forth in the 
memorandum of appeal but the learned 
Advocate for the appellant has withdrawn 
all the other points raised in the memo- 
randum of appeal and has confined himself 
to the point that the mortgaged property 
is merely as assignment of land-revenue 
and therefore. the suit is barred under the 
Pensions Act and that the property is in- 
alienable both under s.12 of the Pensions 
Act and according to the terms of the grant. 
. In considering whether the grant made 
by the British Government in 1861 was 
merely an assignment of land-revenue of 
the jagir property, it is pertinent to con- 
sider the nature of the grant made in 
1849 by the King to the Prince. The 
Government of India only purported to 
continue the grant previously; made 
by the King. Exhibit A-32 (Part III, 
p. 6) is a statement of muafi land, revenue- 
free, the inquiry about which had been 
finished in 1859, and this statement refers 
to the mortgaged property in question. 
This statement shows that the property 
which was granted by the King to the 
Prince in 1849 was described as a “per- 
petual muajfi”. It is also stated that the 
mother of the donee all along remained in 
possession of the property, in place of the 
muafidar. It is also significant that the 
area of the property is given in acres, and 
number of wells in each village is mentioned. 
These particulars would have been quite irre- 
levant if the grant had been made of the 
land-revenue only and not of the land 
itself. The Commissioner's order 
dated September, 28, 1859, states 
that the villages were granted, and the 
grantee entered in possession thereof. 
This language tends to show that the 
grantee entered into proprietary pussession 
of the villages and did not occupy the posi- 
tion of a mere assignee of ihe land- 
revenue. It also appears from the various 
wajib-ul-araiz which were prepared in the 
first Regular Settlement in respect of the 
villages in question that the Prince was 
in actual possession and control of the 
viliages. In Ex. A-42 (Part III, p. 19) relat- 
ing to the village Narauna, it is men- 
tioned that in the years 1256 and 1257 
Fasli the village remained in the direct 
management of the jagirdar. In 1258 Fasli 
the kabuliyat of the village was made in 
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the name of ‘the dikshit clan by the 
jagir-holder. This shows tbat the Prince 
was able to keep the village under his 
direct management, if he preferred, or was 
able to make it over to a lessee. In Ex- . 
hibit A-41 (Part III, p. 21) relating to 
village Ali Nagar Sorehra we find that the 
jagir-holder, namely, thie Prince, allowed 
kabuliyat to remain as before in the name 
of the proprietors of the village. 

So far as the village of Kanausi is con- 

cerned, it is admitted that it has all along 
been in the actual proprietary possession 
of the Prince end his descendants. As the 
Government of India in 1861 sanctioned 
the continuance of the jagir, they presum- 
sumably intended that the jagirdar should 
continue to enjoy the same rights as he 
had previously enjoyed before the confisca- 
tion of all proprietary rights in the soil of 
Oudh affected by Lord Canning’s famous 
Proclamation of March 15, 1858. 
- The general rule is that all property 
is transferable and ihe onus of proving 
that the property in question is not trans- 
ferable lies upon the defendant. The 
onus is heavier in the present case as the de- 
fendant has borrowed money on the strength 
of the mortgage-deed in suit in which she 
professed to have the power of transfer. 

In order to discharge this onus, it was 
incumbent upon the defendant to produce 
the best evidence of the extent and the 
limitations of hertitle. The best evidence 
would have been the sanad which was grant- 
ed on November 4, 1861, by the British Autho- 
rities to the Prince. This sanad, however, has 
not been produced and there is reason to 
believe that it has intentionally been with- 
held, because in a previous case: Nawab- 
Wala Qadar Husain Ali Mirza v. Mohammad 
Azim Khan 18 O. ©. 168 (1) relating to the 
very same property, in which the same ques- 
tion arose, the sanad was produced and the 
learned Judges in coming to the decision 
that the jagir was a heritable and trans- 
ferable estate based. some of their reason- 
ing upon the terms of the sanad. The 
terms of the sanad are quoted atp. 173* of 
the reported decision. The sanad recites 
that it has been established that the Prince 
held the villages in rent-freetenure under 
the former Government, and that the 
Chief Commissioner, under the authority 
of the Governor-General-in-Council, was 
pleased to maintain the tenure in per- 
peluity, so long as there are lineal heirs, 
subject to certain conditions. One of the 

(1) 1800 168; 31 Ind. Cas. 728, 

*Page of 18 O, O.—[Hd.] 
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conditions was that the jagirdar and his 
heirs should strictly perform al) the duties 
of land-holders. The language of the sanad 
certainly seems inconsistent with the view 
that the grant made by the British 
Government was merely an assignment of 
land-revenue, and was not a grant of 
revenue-free property. A mere assignee 
of the Jand-revenue could hardly be ex- 
pected to perform the duties of a land- 
holder. 

The defendant, probably feeling that the 
sanad would weaken her case, has withheld 
it and has contented herself with relying 
upon the terms of the latter from the 
Government of India, Foreign Department, 
to the Chief Commissioner of Oudh, dated 
January 21, 1861 (Ez. A-47, Part III, p. 3.) 
Paragraph 4 of the letter sanctioned the 
grant of this jagir wbich is admittedly 
No. 20 of the jagirs mentioned in the margin. 
Paragraph 4 relates to 12 jagirs claimed 


by members of the royal family of Oudh- 


who were absent from Oudh. It appears from 
Ts. A-32 that the Prince was one of these 
absentees and was in London at the time. 
Paragraph 4 runs as follows:— 

“The jama represented by the whole of these 
12 jagirs is Rs. 40,431. Seven of the jagirs with 
total jama of Rs, 33,279 are grants to the King's 
Begams, or their sons, or their mothers. They are 
claimed in perpetuity, but no sanads are forthcoming 
to prove that they were perpetual, although it is 
presumed that they were 60 ....- The President in 
Council sanctions the continuance of these 
jagirs, as long as there are lineal heirs, 
children of the King”. 


The language of this paragraph does not 
clearly indicate the nature of the estate 
granted to the jag:rdars. The word “jagir” 
is not a term of art. It might consist of 
the grant of revenue-free property, or it 
might consist of a mere grant of land- 
revenue. We have already shown that 
before the annexation of Oudh the jagir- 
dar had been exercising the contro] and 
management of the villagers and was not 
a mere assignee of the land revenue. 
.Presumably, therefore, when the Govern- 
meat of India speaks of the ccntinuance of 
the jagirs it means that the jagirdars are 
to enjoy the same rights as before. 

The word “jagir” is somewhat vague 
and susceptible of different interpietations, 
Apparently it does not convey the same 
meaning in all parts of India. We are 
concerned with ascertaining what the 
Officers of the British Government in Oudh, 
in the year 1861, would be likely to under- 
stand by the grantofa jagir. Some light 
is thrown on this point by Circular No. 
C-1123 of 1862, dated April 16, 1862, at 


SHAMS ARA BRGAM v. FAKHB JAHAN BEGAM (OUDH) 


313 


page 84: of the Settlement Circulars, Pata- 
graph 12 (a)of that Settlement Circular 
reads as foilows:— 

“Ss regards rent-free tenures, the Chief Com- 
missioner is of opinion that as the grantof a jagir 
in Oadh generally carries with it a proprietary 
right in the soil when a holding is released in 
favour of one or more muafidars, the Government 
simply consents to waive its claim to the payment 
of the Jand revenue on the holding in perpetuity 
or for the life or lives of one or more persons 
specified. This act on the the part of the Govern- 
ment can. in no way affect the proprietary rights 
in the soil existing at the timeof the agreement, and 


those rights must bs maintained in their integrity.” 

This shows that the grant of jagir in 
Oudh was generally considered to confer 
a proprietary right in the soil. When, 
therefore, the Government of India sanc- 
tioned the continuance of the jagirs, it may 
be presumed that they intended to confer a 
proprietary right in the soil, 

The chief argument advanced for the ap- 
pellant is that in six of the villages in suit 
(i.e. all the villages except Kanausi), 
certain persons whom we may call “old 
proprietors”, succeeded in establishing 
their proprietary claims in the First Regu- 


. lar Settlement and in having the settlement 


made with them. ln those villages, there- 
fore, the jagirdar’s name does not appear 
in the khewat andthe old proprietors are 
entered in the khewats as superior proprie- 
tors. It is argued that in those vil- 
lages at least the jagirdar was nothing 
more than an assignee of Government 
Revenue and no proprietary rights in the 
soil were conferred upon him. We are not 
impressed by this argument. The grant 
was made inthe year 1861, that is before 
the First Regular Settlement. At that time 
the rights of persons claiming proprietary 
title had not been decided or granted. The 
wajib-ul-araiz show that the first Summary 
Settlement was made with the “old proprie- 
tors” inthe six villages but this did not 
amount to any recognition of title. Sykes’ 
Compendiun of Oudh ‘Taluqdari Law at 
page 28 speaks of the First Summary Set- 
tlement as being with the parties in 
actual possession without any recognition 
of proprietary right. Even if the Second 
Summary Settlement was made with the 
old proprietors (which has not been 
clearly) proved that would nct amount to 
any authoritative recognition of proprietary 
title, as appears from para. 5 of the 
Government of India letter dated October 
10, 1859. The question of title was left to 
be decided at the First Regular Settlement. 
We take it, therefore, that the Government 
of Indiain making the grant in 186] con- 
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ferred upon the jagirdar the proprietary 
right in the revenue-free villages subject 
to any proprietary rights which might 
be established by other persons in the 
First Regular Settlement. If the grant 
ig not interpreted in this sense, it 
is difficult to understand how the jagirdar 
succeeded in establishing his zamindari 
right in the village of Kanausi. The fact 
that he did so certainly tends to show that 
the grant by the Government of India was 
not a mere assignment of Gdvernment 
Revenue but carried with it all proprietary 
rights that could be established by a third 
party, in the First Regular Settlement as 
against the jagirdar. 

Reference has been made to Ex. P. W. 
No, 1-1 (Part III, page 103) which is a 
gale-deed executed by the defendant on 
October 15, 1921, in respect of the jagir in 
village Narauna. In the recitals of this 
deed the defendant spoke of the King 
having made a grant of land-revenue in 
certain villages. She also spoke of the 
grant as being malguzari muafi (land 
revenue grant), We donot think that any 
weight can be attached to these recitals in 
the sale-deed executed by the defendant. 
She cannot be allowed to prove her own 
admission, Moreover, these recitals are 
quite inconsistent with the terms of the 
mortgage-deed in suit (Ex I, page. 9). 

We think it unnecessary to discuss the 
question in greater detail because it has 
been very thoroughly discussed in the rul- 
ing already referred to, namely Nawab 
Wala Qadar Husain Ali Mirza v. Muham- 
mad Azim Khan, 18 O 0163 (1) relating to 
the very same property. This decision 
may not be binding upon us, but it is a 
very detailed and considered judgment 
and we findourselvesin agreement with 
its reasoning and conclusions. The learn- 
ed Advocate for the appellant has admit- 
ted that this decision cannot be distinguish- 
edin any way. He merely contends that 
ihe decision was wrong and that he 
should overrule it. We should no doubt 
be competent to overrule the decision if 
we were satisfied that it was wrong, but 
fortunately we find ourselves in agreement 
with the reasoning and conclusions expres- 
sed by the learned Judges. 
it was held not merely thatthe grant in 
question conferred a heritable and trans- 
ferable estate but also thatthe grant did 
not amount to a pension within the meaning 
of Act XXIII of 1871. 

We holdthatthe grant in question is 
not a mere assignment of land revenue 
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andthatit conveyed a heritable and trans- 
ferable estate. Upon this view it is 
clear that the provisions of the Pensions 
Act, 1871, have no application. It has 
been argued that even apart from the 
provisions of the Pensions Act, the grant 
is not transferable according to its terms. 
We think there is no force in this conten- 
tion. There is nothing in the Government 
of Indialetter of 1861, or of the sanad, 
which prohibits alienation of the property. 
It is true that inheritance is restricted to 
the lineal descendants of King Wajid Ali 
Shah, but this restriction in the line of 
inheritance does not necessarily mean 
that the property cannot be transferred, 
It has been argued: that the ‘grant is 
similar to an estate tail and, therefore, it 
cannot be transferred. but we agree 
with the learned Judges in the rul- 
ing cited, at page 176*, in holding 
is no analogy to an estate 
tail and, therefore, no argument can be 
based upon. any such analogy. 

In our opinion the lower Court has correct- 
ly decided the suit and we dismiss the 
appeal wilh costs. 

N. Appeal dismissed. 

*Page of 18 O O—[Ed.] 
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CALCUTTA HIGH COURT 
Criminal Appeal No. 637 of 1934 
February 4, 1935 
Lort-Witttams AND Jack, JJ. 
NORMAN O'CONNOR—APPELLANT 

; versus g 
EMPEROR - OPPOSITE PARTY 

Penal Code (Act XLV of 1960, s. 498—Consent of 
woman, if material—Evidence of taking or enticing 
away of the woman by accused— Necessity of--Benefit 
of doubt should be given to accused. 

In cases under s. 498, Penal Code, consent is im- 
material. But itis essential to see that there is evi- 
dence that the accused took or enticed away the 
woman, within the meaning of the section. In such 
cases the mere fact that the wife went away of her 
own accord from her husband's house, and was accom- 
panied a part of the way by the accused, is not 
sufficient to show that the accused took or enticed the 
woman away within the meaning of the section, 
There must be some tangible evidence of taking or 
enticing. When there is considerable doubt in the 
case, the benefit of that doubt ought to be given to the 


accused. 
Mr. Mohindra Nath Mukerjee, for the 


Appellant. 
Mr. Z. Rahim, for the Crown. 
Lort-Williams, J.—In this case the sp- 
pellant was charged with and convicted. 
by the Additional Presidency Magistrate 
of Calcutta, of an offence under s. 498, 
Indian Penal Code, and sentenced to rigo- 
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rous imprisonment for 12 months. The ac- 
cused is 19 and the married woman whom, 
it is alleged, he took or enticed away 
from her husband is aged 25. In cases 
under this section consent is immaterial. 
But it is essential tosee that there is evi- 
dence that the accused took or enticed away 
the woman, within the meaning of the sec- 
tion. 

The complainant and his wife and the 

gccused have been on intimate terms of 
friendship for a considerable time. The ac- 
cused was constantly at the complainant’s 
house and there isno doubt that he knew 
quite well that she was married to the 
complainant, and the marriage was suffi- 
ciently proved. The complainant was not 
‘able to give any evidence himself with re- 
gard to the taking away of his wife 
because he was not present at the time. 
All that he could say was that she dis- 
appeared from his house and, consequently, 
he charged the accused with having en- 
ticed her away. In cross-examination, he 
admitted that the accused was constantly 
at his house, playing cards with him and 
his wife and sister, that he used to give 
the complainant tips for the races, and 
that he was left in the house alone with 
the complainant's wife on many occasions. 
He stated that neither Stella, that is, his 
wife’s mother, nor Daisy, his father’s daugh- 
ter, who was called by him step-sister nor 
some person, Charlie Davies, who also 
lived in the same house, knew when his 
wife left the house, nor was he able to say 
who. carried her boxes. His wife did not 
tell him how this was done. 
_ Mrs. Stella Davies, the girls mother, 
stated that the accused took her daughter 
away. But it seems apparent that this 
evidence was merely hearsay because she 
was not actually present when the woman 
went away, though she lives in the same 
house. In cross-examination she stated that 
the accused was a frequent visitor at the 
complainant's house, but she was not sure 
whether he used to sleep there at night. 
She saw him in the house very early in 
the morning having his tea. He used to sit 
the whole day in the house, while the com- 
plainant was at work. Her son, apparently 
meaning the complainant, was very friend- 
ly with the accused and so he was allow- 
ed to live with them like the others. 

Nur Muhammad is a servant employed 
in the house and he stated that he saw 
the complainant’s wife and the accused 
go away in a taxi. In cross-examination 
he said that the accused carried down the 
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mem sahib's boxes. He was not able to: 
say whocalled the cab. The complainant's 
wife gave evidence of her marriage, and 
stated that the accused took her away on 
December 19. She stated that she was not 
happy; so she went to Assanso] with him 
and then visited various other places. Dur- 
ing this time they lived as man and wife. 
A letter was put in evidence (Ex. A) which 
was written by the woman's mother to her 
daughter, in which she stated that the com- 
plainant was not in any way concerned about 
her daughter and the accused, and that 
he had expressed himself that us she had 
gone away of her own free will, he did 
not want to haveanything more to do with 
her, and that he was not going to spend 
any money with regard to her in any way. 

It is obvious, from this letter and the 
attitude of the mother, that whatever it 
was that happered with regard tc the 
complainant's wife’s departure from her 
home, it was concurred in and approved 
of by the mother. 

The complainant’s wife, in cross-exami- 
nation said that the accused used to play 
cards in the kouse at night and that on 
occasions stayed for the whole night. She 
used to go out on a cycle with him, and 
her husband used to leave her and the 
accused together in the house alone and 
made no objection. The accused and the 
complainant and his wife all used to sleep 
in the same bed, though she said that 
nothing improper took place at those times. 
She had no relations with the accused 
before she left home. Her marriage was 
unhappy, as it was arranged while she was 
still at school, and she did not like to get 
married so early. Though her husband has 
forgiven her, she is still unhappy and 
wants to. be free and earn her own liv- 
ing. 

One witness was called on behalf of 
the defence, the complainant's half-sister, 
Daisy Davies. Her evidence was that she 
used to live in the house with the com- 
plainant and his wife and they always 
quarrelled ; the complainant’s wife told 
her that she was not happy, and the com- 
plainant often told his wife that if she was 
not happy she could get out. On Decem- 
ber 19, the complainant’s wife left the 
house. On the previous night the com- 
plainant and his wife had had a quarrel 
and hetold herthat she could go away, 
This witness was in the house when she 
left. She did not see the accused at that 
time. The complainant’s wife went away 
in acab and Nur Muhammad, the servant, 
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. took down her luggage. She had money 


with her. The witness told the complainant 
that his wife had gone away, and he said 


that he was not anxious to get her back,’ 


but wanted his money. Further, she said 
that she tried to prevent her from going, 
but she said, that if she did not go then, 
she would go away sometime or other. 

In his- written statement: the accused 
said that the complainant's wife came to 
his place in a taxi at about 10-30 a. mM. on 
December 19, und asked him to* accom- 
pany her to Howrah Station.as she was 
going toa friend's place in Assansol. He 
got into the taxi and went with her tothe 
station. Thereshe begged him to go with 
her asshe was afraid of travelling alone, 
so he went. According tothis statement, 
the complainant’s wife paid the whole of 
the expenses, both of the journey and dur- 
ing their absence from Calcutta. The ac- 
cused, who was out of employment at the 
time, was unable to support himeelf, much 
lees any oneelse. Now, these are the whole 
of the facts, and the learned Magistrate's 
opinion was that it was a sordid case, and 
that the story was a sad one. He came 
to the conclusion that the giil was very 
unhappy and wanted to be free of her 
marrisge. He accepted the evidence that 
these three people had been sleeping in the 
same bed together. Nevertheless, he came 
to the conclusion that there was evidence 
that the accused enticed the woman away 
and for this reason, he found it necessary 
to convict him. 

In this case there is an appeal upon 
facts, and we have carefully. considered 
the evidence. In all the circumstances, we 
have come to the conclusion that there is 
considerable doubt whether the evidence 
is sufficient to show that the accused either 
took away or enticed away this woman 
within the meaning of s. 498, Indian Penal 
-OCode. The mere fact that the wife went 
away of her own accord from her husband's 
house, and was accompanied a part of the 
way by the accused, is not, in ouropinion, 
sufficient to show that the accused took 
or enticed the woman away within the 
meaning of the section. There must be 
some tangible evidence of taking or en- 
ticing., Having regard to the evidence 
given by the complainant's sister, Daisy, 
which seems toring true, and probably gives 
amore accurate description of what took 
place on December 19, we think there is con- 
siderable doubt in this case, and the bene- 
fit of that doubt ought to have been given 
«to the accused, Therefore, the conviction 
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and sentence are set aside and the accused 
is acquitted. The accused who is on bail 
is discharged from his bail bond. 
Jack, J.—I agree. 
N. < Conviction set aside. 





OUDH CHIEF COURT 
Second Civil Appeal No, 230 of 1934 
October 16, 1935 
Kine, C.J. AND Zra-uL-Hasan, JJ. 
JANKI— DEFENDANT — APPELLANT 


versus 
KANHAIYA LAL-—PLAINTIEF AND ANOTHER 
—DEFENDANTS— RESPONDENTS i 

Transfer of Property Act (IV of 1882 as amended by 
Act XX of 1929), ss. 53-A, 1C6— S, 53-4, whether has 
retrospective effect- S. 53-A, if applies to leases exe- 
cuted before April 1, 1930—Party to such lease, if can 
invoke doctrine of part performance as it existed 
before s. 53-A was enacted—Ejectment— Lessee 
holding under unregistered lease—Mere demand for 
possession, sufficiency of—Notice under s. 106, if 
necessary. 

As there is no plain and unambiguous language 
showing that s. 53-A, Transfer of Property Act, 
should have retrospective effect, the section should 
not be held io have retrospective effect. Kanji Moolji 
v. Shanmugam Pillai (2), Gauri Shankar v. Gopal Das 
(4), relied on. Suleman Haji Ahmed Umar v. P.N. 
Patel (5), dissented from. 

Consequently, s. 53-A does not apply to leases 
executed before April), 1939. Ifa party is not 
entitled to rely upon the doctrine of part per- 
formance introduced in the new s.53-A then he is 
not entitled to invoke that doctrine under the law 
as it existed before the new s, 53-A was enacted, 
Ariff v. Jadunath Majumdar (9), referred to. 

Where the defendant is holding as a lessee under 
an unregistered lease, although the lease was 
compulsorily registrable, his position is that of a 
mere tenant-at-will and amere demand for posses- 
sion is sufficient for ejectment There is no neces- 
sity for a notice under s. 106, Transfer of Property 
Act. 

S. C. A. against the decree of the Addi- 
tional Subordinate Judge, Unao, upholding 
that of the Munsif, Purwa, Unao, dated 


October 31, 1933. 


Mr. Radha Krishna, for the Appellant. 

Mr. L. S. Misra, for the Respondents. 

Judgment—tThis is a defendant's 
appeal arising out of a suit for possession 
of certain house property, by the eject- 
ment of the defendant. According to the 
plaintiff's allegations the plaintiff inherited 
the property in suit and the defendant 
was holding ihe property under an un- 
registered lease, executed by the previous 
owner, Manni Lal, on May 28, 1925, and 
the plaintiff had given notice to the 
defendant to quit the house but he 
refused.  ” : 

The defendant denied that the plaintiff 
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or his predecessors owned the 
pleaded that he himself was the owner 
of the house and that he built it with 
the consent of the zamindar. He denied 
that the un-registered lease related to the 
property in suit. He also pleaded that 
he had made the constructions iu good 
faith, and within the plaintiff's knowledge, 
and that the suit was barred by the 
doctrine of part performance. . The validity 
of the notice was also denied. 

The Courts below have concurred in 
finding that the plaintiff was the owner 
of the property in dispute, and that the 
defendant was a lessee of it, and that the 
lease on account of lack of registration 
conferred only the rights of a lessee from 
year to year. They further found that 
the plaintiff was not estopped from suing, 
and that the suit was maintainable, and 
that although the notice was illegal, it 
did not affect the claim as the defendant 
had denied the plaintiffs title and he 
was, therefore, liable to ejectment. The 
Courts below also concurred in hol ling 
that the provisions of s. 53-A of the 
sees of Property. Act were not applic- 
able. 

The main point arguel before us is 
that the Courts below were wrong in 
taking the view that s. 53-A of the 
Transfer of Property Act is not applicable 
on the ground that it has no retrospective 
effect. The suit was instituted in the 
year 1933, 4. e. after s. 53-A had been added 
to the Transfer of Property Act by the 
Amending Act XX of 1929 which came 
into force on April 1, 1930. 

If the provisions of s. 53-A can be 
applied to the decision of this suit then 
we think that the defendant would have 
a good defence to the suit for ejectment. 
The plaintiff's predecessor contracted to 
lease the property for consideration, and 
executed a lease, and the defendant, in 
part performance of the contract, - took 
possession of the property and spent some 
money on buildings upon the site. 
He is willing to perform his part of the 
contract. In these circumstances, under 
s. 53-A, the plaiotiff would be debarred 
from ejecting the defendant, although the 
lease was nob registered as required by 
law. 

For the appellant certain rulings have 
been relied upon for the view that e. 53-A 
has retrospective effect and is applicable 
to a lease executed before April 1, 1930, 
when the suit for ejectment is ‘instituted 
piler that date, The learned Advocate 
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for the respondents has cited certain 
rulings to the contrary. The question 
whether s. 53-A should be held to have 
retrospective effect depends mainly upon 
the interpretation ofs. 63 of the Amending 
Act XX of 1929. In our opinion the language 
of this section does not clearly show that 
the provisions of s. 16 of that Act (by 
which s. 53-A of the principal Act was 
inserted) should have retrospective effect. 
Section 63 specifies certain sections of the 
Act and*enacts that they should not be 
deemed in any way to affect: ‘‘(a) the 
terms or incidents of any transfer of 
property made or effected before ‘April 
1, 1930; (b) the validity, invalidity, 
effect or consequences of anything al- 
ready done or suffered before the aforesaid 
date; {c) any right, title, obligation or 
liability, already required, accrued or 
incurred before such date; or (d) any remedy 
or proceeding in respect of such right, title, 
obligation or liability: and nothing in 
any “other provision of this Act shall 
render invalid or in any way affect any- 
thing already done before April 1, 1930, 
in any proceeding pending in a Court 
on that date; and any such remedy and 
any such proceeding as is herein referred 
to, may be enforced, instituted or continued 
as the case may be, as if this Act had 
not been passed.” It is argued for the 
appellant that the legislature i in specifying 
certain sections of the Act and in declar- 
ing them to have no retrospective effect 
must be held intended, by necessary 
implication, that any unspecified section 
should have retrospective effect, and that 
such retrospactive effect should only be 
excluded in respect of litigation actually 
pending in a Court on April 1, 1930. 

This is the view taken by a learned 
Judge of the Allahabad High Court in 
Gajadhar Misir v. Bechan Chamar, A.I. 
R. 1934 All. 748 (1). The learned Judge 
remarked :— 

“This section (s. 63 of Act XX of 1929) in my 
opinion is intended to show which of the provisions 
of the Act shall not have retrospective effect on 
transfers made before the Act comes into operation 
on April 1, 1930. The natural iuference to be 
drawn from this particular provision is that 
sections not referred to in this provision shall have 
effect on transfers made prior to April J, 1939. If 
this distinction is not to be drawn, it would be 


im possible to s28 what msaning tha section could 
have.” 


The view taken by the learned Judge 
is no doubt possible, andif it were followed, 
it would mean that s. 16 of Act XX of 
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-1929 (which is not one of the specified 
sections) should be held to have retrospec- 
tive effect, except in respect of pending 
litigation. In our opinion, however, the 
language of this section is by no means 
clear. It seems very difficult to under- 
stand the meaning of the last passage 

“and any such remedy and any such proceeding 88 
it herein referred to may be enforced, instituted 
or continued as the case may be, as if this Act 
had not been passed.” 

This passage cannot, we think, be held 
to relate only to proceedings penting in 
a Court on April :1, 1930. The word 
“instituted” shows that the proceeding 
can be not merely continued but that it 
may be instituted as if the Act had not 
been passed. The word “remedy” must 
refer to the word remedy in cl. (d. The 
passage when amplified would read as 
follows :— 

“and any remedy and any proceeding in respect 
of a right, title, obligation or liability, already 
acquired, accrued or incurred before April 1, 1930, 
may be enforced, instituted, or continued, as the 
case . may be, as if this Act had not been passed.” 

If this language is applied to the facts 
of the present case, it may be taken to 
mean that if the plaintiff had acquired 
the right to eject 
April 1, 1920, he would be able to enforce 
that right as if the Amending Act had 
not been passed. If this is the correct inter- 
pretation then it is no doubt difficult to 
see why certain sections have been expressly 
mentiorei as not having retrospective 
effect because the result of this interpre- 
tation should seem to be that none of the 
sections would have retrospective effect. 
In any case ihe language of s. 63 is by 
no means clear on the point whether the 
new s. 53-A of the Transfer of Property 
Act has, or has not, retrospective effect. 
Taking this view, we are inclined to agree 
to the opinion expressed by a Bench of 
the Madras High Court in Kanji Moolji 
v. Shanmugam Pillai, A. I. R. 1932 Mad. 
734 (2). The learned Judges referred to 
a ruling of the Judicial Committee in 
Young v. Adams, 1898 A. C. 469 (3), laying 
down that retrospective effect ought not 
to be given to a statute unless the isten- 
tion to that effect is expressed in plain 
and unambiguous language. The learned 


Judges then remarked : 

“Judged by that test, Act XX in our opinion 

fails to disclose an intention that s. 53-A was to 
have a retrospective effect.” 
- (2) AIR 1932 Mad. 734; 139 Ind. Cas. 870; (1932) 
M WN 897; 63 ML J 587; Ind. Rul. (1932) Mad. 
805: 36 L W 626. 

(3) (1898) A O 469; 67 L JP 075; 4 TLR 373; 78 

Q i 


LT 506 
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There is certainly to plaia and 
unambiguous language showing an inten 
tion that s.53-A should have retrospective 
effect. At the most such an intention can 
only be held to have been expressed by 
necessary implication, and in view of the 
difficulty of interpreting the language of 
that section, we are not even able to hold 
that the intention is clearly expressed ~ 
even by necessary implication. The view 
expressed bythe Madras High Court was 
followed by a learned Judge of the 
Allahabad High Court in Gauri Shankar 
v. Gopal Das, A. I. R.1934 Allahabad, 701 
(4). On the other hand we find that a 
single Judge of the Bombay High Court 
in Suleman Haji Ahmed Umar v. P. N. 
Patel, A. I. R. 1933 Bom. 381 (5); took 
the view thats. 53-A has retrospective effect. 
The learned Judge held that s. 53-A was 
by implication given retrospective effect. 
This view, however, does not seem 
consistent with the pronouncement of the 
Judicial Committee that plain and 
unambiguous language is required before 
a statute can be held to operate re- 
trospectively. The learned Advocate for 
the respondent has cited Pir Bakhsh v. 
Mahomed Tahar, 61 I. A. 388 (6), as sup- 
porting his contention but the point was 
not clearly before their Lordships of the 
Judicial Committee. In that case the suit 
had already been instituted before the 
Amending Act XX of 1929 came into force, , 
The same remarks apply to the Full Bench 
case of the Patna High Court in Ram 
Krishna Jha v. Jainandan Jha, A. I.R. 
1935 Patna 291 (7). The suit had been ` 
instituted before the Amending Act XX of 
1929, came into force. In Cooverji H. 
Plumber v. Vasant Theosophical Co-opera- 
tive Housing Society, A. I. R. 1935 Bom. 91 
(8), it was held that s. 53-A has no 
retrospective effect but no reasons have 
been given for this conclusion. 

Tt appears, therefore, that there is a 
conflict of judicial opinion on this point, 
but we prefer to follow the view 


(4) A I R1934 All 701; 151 Ind. Oas. 388; 7 RA 


l. 

(5) A I R 1933 Bom, 381; 145 Ind. Oas. 557; 35 Bom 
LR 722;6 RB 81 : 

(6) 611 A 388; 151 Ind. Cas. 326; 7 R P O 60; 
A IR 1934P 0235; (1934) A L J 912; 11 OW N 
1145; 40 L W 492; (1934) M W N 1037; 18 R D 
469: 390 WN 34; 36 Bom. L R 1195; 60 C L J 
370; 67 M L J £65; 16 PLT]; 58 B 650 


(P, 0). 

(1) A IR 1935 Pat. 231; 157 Ind, Oas. 98; 16 P L 
T 451; 8 R E 90; 14 Pat. 672. 

(8) AI R 1935 Bom. 91; 154 Ind, Oas. 583; 84 


“Bom, L R 1245; 7 R B 347, 
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taken in the Madras decision, namely 
that there is no plain and unambiguous 
language showing that s. 53-A should have 
retrospective effect and, therefore, ib 
should not be held to have retrospective 
effect. 

We may remark that s, 27-A of the 
Specific Relief Act, which was added to 
that Act by the Amending Act XXI of 1929, 
is closely connected with the news. 53-A 
of the Transfer of Property Act, added by 
Act XX of 1929. Thetwo sections are to 
some extent complementary. In s. 27-A. 
of the Specific Relief Act it is clearly 
stated that this section applies to con- 
tracts to lease executed after April 1, 
1930. It is perfectly clear, therefore, that 
this section has no application to leases 
executed before April 1, 1930, and it 
would be rather anomalous if the provisions 
of s. 53-A of toe Transfer of Property 
Act ware held to apply to leases executed 
before April 1, 1930. 

If the defendant is not entitled to rely 
upon the doctrine of part performance 
introduced in the new s. 53-A, we think 
that he is not entitled to invoke that doctrine 
under the law as it existed before the 
new 8. 53-A was enacted. The decision of 
their Lordships of the Judicial Committee 
in Ariff v. Jadunath Majumdar, 581. A. 
p. 91 (9), seems to be clear on this point. 
It has further been argued that the Courts 
below were not justified in decreeing the 
ejectment of the defendant after finding 
that notice to quit was invalid. The 
lower Appellate Court took the view that, 
although the notice was invalid, the 
defendant was liable to ejectment because 
he had been definitely denying the lessor's 
title to the property and set up owner- 
ship in himself. The decree for ejectment 
may be justified on this ground, but we 
think that it can be also justified on the 
ground that no notice was necessary. 
As the defendant was holding asa lessee 
under an unregistered lease, although the 
lease wae compulsorily registrable, his 
position was that of a mere tenant-at-will. 
A mere demand for possession would have 
been sufficient, and there was no necessity 
for a notice under s. 106 of the Transfer of 
Property Act. The notice which was sent 
to the defendant before the suit may not 
have fulfilled the requirements of a valid 
notice under: s. 106, but it certainly 

(9) 58 IA 91; 131 Ind. Oas. 762; AI R1931 PO 
79; 60 M LJ 538; 33 L W 586,53 0 L J 359; 35 
OWN 550; 15 RD 354; 8 OWN 739; (1931) M 


WN 480; ind, Rul, (1931) P O 154; 33 Bom, LR 
913 (P O). i 
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amounted to a demand for possession, 
In our opinion the decree for ejectment 
is legally justified. 


We accordingly dismiss the appeal 
with costs. a 
N. Appeal dismissed. 


—_—— 


_.. MADRAS HIGH COURT 
Civil Revision Petition No. 386 of 1932 
- October 10, 1934 

Baas ey, C.J. 

D. S. KANNIAH CHETTY AND Co. 
—PETITIONER 

versus 
PULIPATI SUBBA RAO— 

RESPONDENT 

Civil Procedure Code (Act V of 1903), 0O. XI V, 
r, 21—Party examining himself as witness—Power 
of Court to award travelling and subsistence allow- 
ances—Necessity of amending r. 21. k 

A party who gives evidence onhis own behalf is 
not entitled under O. XIV, r. 21, Oivil Procedure 
Code, to get the travelling and subsistence allow- 
ances incurred by him in giving such evidence. 
The rule applies only to the case where a party 
to the suit has been called to give evidence by 
the other party. 

It is necessary that a rule similar to that framed by 
the Oalcutta High Court, empowering the Court: 
to add such expenses to the costs of the suit, should 
be made applicable to the Madras High Court 
also, 


O. Rev. P. under s. 25 of Act IX of 1887, 
praying the High Court to revise the order 
of the Court of the District Munsif of 
Bezwada, dated October 12, 1931, and made 
in O. M. P. No. 724 of 1931in Small Cause 
Suit No. 614 of 1929. 

Messrs, K. Rajah Ayyar, A. V. Seshayya 


‘and S. Rangachari, for the Petitioner. 


Messrs. V. Subramanian, Vedantam and V. 
Satyanarayana, for the Respondent. 


Judgment.—The question in this case 
is whether the District Munsif should 
have ordered the travelling expenses of 
the petitioner and a subsistence allowance, 
the petitioner having been the successful 
defendant in the suit in the sense that he 
was @ partner in the firm sued. Being 
a partner in the firm, he may be taken 
to bea party to the suit. He gave evi- 
dence in supportof the defendants’ case. 
He resides in Madras where the partner- 
ship to which he belongs carries on business. 
In order to fight the case he had to go 
from Madras to Bezwada, I am told, on 
two occasions and of course incurred real 
travelling expenses and there may have 
been some other small expenses which he also 
incurred, His expenses asa witness have 
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* heen disallowed and the question is whether 
that was a correct order. The only Order 
of the Code of Civil Procedure which deals 
with a position anything like this appears 
to me to be O. XVI, çr. 21, which 
reads: 


“Where any party to a suit is required to give 
evidence or toproduce adocument, the provisions 
as to witnesses shall apply to him as far as they 
are applicable”. 


It is argued by the respondent here 
and the same view was taken in the lower 
Court that “being required to give evi- 
dence” means being required by the other 
party to the suit to give evidence and 
it appears to me it has been interpreted 
in that way by the Oalcutta High Court 
which has substituted a rule of its own 
for r, 21 which is as follows : — 

Q) When a party to a suit is required by any 
other party thereto to give evidence or to produce 
a document, the provision as to witnesses shall 
apply to him so far as applicable, 

(2) When a party to a suit gives evidence on 
his own behalf, the Court may, in its discretion, 
permit him to include as costs in the suit a sum 
of money equal to the amount payable for travelling 
aud other witnesses in the case of similar stand- 
ing", 

fr seems to me that by this rule the 
Calcutta High Court has, by drawing a 
distinction between the two cases, been 
of the opinion that the unaitered r. 21 of 
O. XVI applies only to the case there where 
a party toa suit has been called to give 
evidence by the other party. It (There?) 
does not appear to me to be any power 
under the Civil Procedure Code to order the 
travelling expenses of a party who has 
given evidence in suppoit of his own case. 
I; sems to me to be a very serious 
omission, particularly in view of the fact 
that there are cases in England and also 
a case quoted by the Bombay High Oourt 
which show that when parties to suits 
come from foreign parts to give evidence 
in support of their own case, they can 
be given their travelling expenses and 
subsistence allowance which they have in- 
curred, Jt seems tome that a similar rule 
to that framed and adopted by the Calcutta 
igh Court should be made applicable 
to this High Court; there being no such 
rule, [ am bound to hold that the order 
of tne lower Court was quite correct and 
this petition must be dismissed with 
costs, j 

A. Petition dismissed. 
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OUDH CHIEF COURT 
Second Civil Appeal No. 340 of 1933 
: Oclober 23, 1935 
Kine, C. J AND Nanaverty, J. 
RAM SAHAI—PLAINTIFF-— 
APPELLANT 
LETSUS 
BHAGWAN DIN AND OTAERS—DEFENDiNTS 
— RESPONDENTS l 
Bond—Transferee of bond, rights of—Transfer of 
Property Act (IV of 1882', s. 130—Right to avoid 
bond on ground of undue influence practised on 
transferor— Whether exists in transferee—Contract 
Act (IX of 1872), s. 19-A—Transferee purchasing 
bond with eyes open—Delay in bringing sutt—Whe- 
ther disentitles him to relief. 
The transferee of a bond which is an actionable 
claim is invested with all the rights and remedies 


.of the transferor including the option exercisable 


under s,19-A, Contract Act, of avoiding the agree- 
ment in the bond on the ground that it was: 
brought about by the exercise of undue influence, 
Rash Behari Naskar v. Haripada Naskar (1), 
Chinna Munasmami Nayudu v. Sagalaguna Nayudu 
(2) and Shravan Goba Mahajan v. Kashiram Devji 
(3) relied on. 

But when the transferee has purchased the bond 
with his eyes open and there has been consider- 
able delay in bringing his suit, the Court will be 
reluctant to interfere on his behalf and grant him 
relief on the ground that undue influence was 
practised on his transferor. 


S, O. A, against an order of the Sub- 
Judge of Malihabad, at Lucknow, dated 
September 6, 1933. 

Mr. R. B. Srivastava, for the Appellant. 

Mr. P. N. Asthana, for the Respondents. 

Judgment.—This is a plaintilti’s appeal 
arising out of a suit for recovery of, 
Rs. 240 on the basis of a bond. 

The bond in suit was executed in 1926 
by one Mangal Ram in favour of Muasmmat 
Surja for Ks. 150 in 1928 Musammat 
Surja transferred this bond to the 
plaintiff. < 

According to the terms of the bond, the. 
loan was to be repaid by yearly instal- 
ments of Rs. 5 without any interest. So 
even the principal of the loan could not 
be recovered in less than thirty years. 
It was also provided that in case the 
debtor made default in the payment of 
any instalmert, the creditor could sue 
only for the one instalment, and if she 
failed to do so within the year, it should 
be considered to be time-barred. The 
plaintiff brought a suit in 1931 for recovery 
of the whole principal together with interest 
at 12 per cent.-per annum on the ground 
that the unduly lenient stipulations for 
repayment of the loan were inserted in 
the bond by reason of undue influence 
practised upon Musammat Surja by Mangal 
Ram, 
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The main question before the Courts 
below was whether the plaintiff, as a 
transferee of the bond, was entitled to 
exercise the option conferred by s. 19-A, 
tke Contract Act, upon Musammat Surja 
of avoiding those agreements to which 
her consent was obtained by undue in- 
fluence. The trial Court held that it was 
not open to the plaintiff as a transferee 
from Musimmat Surja to set up a plea of 
undue influence practised upon her and 
he dismissed the suit. He came to the 


finding, however, that Musammat Surja- 


was induced to execute the bond by undue 
influence and fraud. 

The Court below differed from the 
learned Munsif on the point whether it 
was open to the plaintiff, as a transferee 
of the bond, to set up a plea of undue 
influence, but he came to the conclusion 
that although such a plea was open to 
the plaintiff, no relief should be given 
to him in the circumstances of this case, 
because the plaintiff had purchased the 
bond with his eyes open and must abide 
by its terma. 

The learned Advocate for the appellant 
argues that the bond in suit was an 
actionable claim and under s.130 of the 
Transfer of Property Act the transferee 
was invesled with “all the rights and 
remedies of the transferor, whether by way 
of damages or otherwise” arising out of 
the bond. One of the rights which vested 
in the transferor was the option, exercis- 
able under s. 19-A of the Contract Act, 
of avoiding the agreement in the bond 
which had been caused by undue influence. 
He argues, therefore, that as this is one 
of the rights of the transferor arising out 
of the bond that right must be held to 
have been transferred to the transferee 
under s. 130 of the Transfer of Property 
Act, 

For the respondent it is argued that 
the right conferred by s. 19-A is a merely 
personal right, to be exercised only by the 
person whose consent was caused by 
undue influence and that the right cannot 
be exercised by the representatives of such 
person. 

In our opinion the authorities support 
the contention of the appellant on this 
point, He relies upon the rulings in 
Rash Behari Naskar v. Haripada Naskar, 
A.I. R. 1934 Oal, 762 (1), and Chinna 
Munaswami Nayudu v. Sagalagana Nayudu, 


(1) AI R1934 Oal, 762; 152 Ind, Oes. 561; 59 Q L 
J 387; 7 R O 283, 
159—41 & 42 
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I. L.R. 49 Mad. 387 (2). The Bombay 
High Court has also clearly expressed the 
same View in Shravan Goba Mahajan v, 
Kashiram Devji, I. L. R.51 Bom., 133 (3). 
At page 140* the learned Chief Justice 
considered the question whether the benefit 
conferred by s. 19-A devolved upon the 
legal representatives of the person whose 
consent had been caused by undue influence 


and he expressed the following opinion :— 
“I have mo hesitation in expressing my individual 


' opinion that having regard to the subsequent sections 


in the Contract Act, which clearly contemplate that 
jn certain cases the benefit and burden of promises 
shall devolve on legal representatives, that that 
would also be the case as regards the rights given 
by s, 19 or 19-A.” kani 

We do not find any clear authority to 
the contrary and in any case the weight 
of authority seems to be in favour of the 
appellant. The Court below was in our 
opinion right in holding that it was open 
to tke plaintiff, a3 a transferee, to claim 
the right given to Musammat Surja under 
s. 19-A of the Contract Act. 

The next question is whether we should 
grant relief to the plaintiff on the ground 
that the undus influence was practised upon 
his transferor Musammat Surja. We have 
come to the conclusion that it would not 
be proper for us to grant relief in view 
of the findings arrived at by the Court 
below. ‘That Court has clearly found that 
the plaintiff purchased the bond with his 
eyes open, and it is, therefore, reasonable 
to hold that he must abide by its terms. 
The Court refused to believe that the 
plaintiff did not have the bond read out, 
aud that he did not make inquiries if the 
money was due ornot. We think that the 
finding of the Court below is a reasonable 
inference from the facts and we regard 
it asa finding of fact binding upon us in 
second appeal. Another point which should 
be taken into consideration is that the 
plaintiff waited for about three years 
before he brought this suit although, accord- 
ing to his own case, he came to know 
the terms of the bond within about two 
months from the date of the purchase. 
This delay is another circumstance which 
would make us reluctant to interfere on 
the plaintiff's behalf. | 

It has also been argued that in any 
case the plaintiff should have been given 
a decree for the unpaid instalments amount- 
ing to Rs. 20. The plaint contains no 

(2) 49 M 387; 100 Ind, Cas, 399; A I R 1926 Mad, 


€99; 51 M L J 229, 
(3) 51 B 133; 100 Ind. Cas. 932; 29 Bom. L R 113; 
AIR 1927 Bom, 334. g 
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prayer for such alternative relief and 
there is no finding of the Court below 
that the previous instalments arein arrears. 
Musammat Surja deposed that the defend- 
ants had been paying the annual instal- 
ments of Rs.5 but that point was never 
in issue. In such circumstances we think 
we cannot grant the alternative relief 
suggested. 

The result is that we dismiss the appeal 
with costs. . 

N. Appeal dismissed. - 
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PRIVY COUNCIL 
Appeal from the Allahabad [igh Court 
October 10, 1935 
Lorp THANKERTON, SIR JOHN WALLIS AND 
SIR LANCELOT SANDE» SON 
_ Mahant BIKRAMA DAS—APPELLANT 
versus 
Mahant GOMTI DAS AND ANGTHER— 
RESPONDENTS 

Adverse possession—Manager—Plaintiff in posses- 
sion as general attorney of defendant— Plaintiff's 
possession, if can be treated as independent possession 
or as possession adverse to defendant—Suit for 
declaration of nullity of deed executed by defendant— 
Plaintiff in possession at date of suit—Suit, maintain- 
ability of—Specific Relief Act (I of 1877), s. 42, 

Where the plaintiff is in possession in the capa- 
city of general attorney of the defendant and even 
according to the plaintiff it was atthe request of 
the defendant that he went into possession of the 
property as manager, the plaintiff's possession of the 
property cannot be treated as independent posses- 
sion, or as possession adverse to the defendant. He 
is not entitled to maintain a suit for declaration as 
to a deed executed by the defendantin favour of 
another whereby the defendant purported to appoint 
the latteras mahant of a temple together with 
property belonging to the math of which defendant 
was mahant. The plaintiff isdebarred from filing 
the suit by reason of the fact that he was in pos- 
session of the property at the date ofthe suit. 

Mr. M. A. Jinnah, for the Appellant. 

. Messrs. L. De Gruyther, K. C. and J. M. 

Parikh, for the Respondents. 
- Sir Lancelot Sanderson.—This is an 
appeal by Mahant Bikrama Das, against a 
decree of the High Court of Judicature at 
Allahabad, dated March 18, 1932, which 
modified a ‘decree of the Subordinate Judge 
of Basti, dated March 21, 1928. 

The suit was brought by Mahant Gomti 
Das (hereinafter called the plaintiff) who 
is the first respondent in this appeal, 
against Mahant Bharat Das (hereinafter 
called the first defendant), who is the 
second, respondent to this appeal, and 
Mahant Bikrama Das, the appellant in this 
appeal (hereinafter referred to as the 
second defendant). The relief asked for 
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in the suit was as follows :— 

“(a) A decree may be passed by the Court de- 
claring that the agreement dated July 10, 1926, 
executed by defendant No. l in respect of the 
property in question specified below, is null and 
void as agaist the plaintiff and the ‘asthan’ of 
Amaulipur aforesaid. 

“b) It may be declared that the plaintiff as 
‘mahant’ of ‘Asthan’ of Amaulipur is in possession and 
occupation of the property in question specified below 
and that the defendants have nothing to do with it.” 

Particulars of the property were con- 


tained in two lists attached to the plaint. 


The dispute relates to an “asthan” at 
Amaulipur, and it was agreed by the 
parties that one, Genpat Das, was the 


mahant of that “asihan”, that he died in 
1920 and that he was succeeded by the 
first defendant as mahant. 

On May 11, 1925, the first defendant 
executed a powerof attorney in favour of 


the plaintiff, who was described in the 
said document as “my co-disciple”. The 
plaintiff was thereby appointed the “ge- 


neral-attorney” of the first defendant and 
was authorised to exercise certain special 
powers therein set out relating among other 
things to proceedings in Court, agreements 
as to rent to be realised, registered letters 
and money orders. 

On July 10, 1926, the first defendant 
executed adocument, which was called 
“an agreement”, whereby he purported to 
appoint the second defendant the mahant 
of the temple in Amaulipur together with 
the property specified in the said docu- 
ment. . 

It was further provided thereby that the 
second defendant, as representative of the 
first defendant was to be theowner and. 
manager ofthe entire property appertain- 
ing tothe said temple, that the second 
defendant had from that date acquired 
the rights which the first defendant had 
in the temple and muafi property specified 
therein and that-the second defendant 
should get mutation of names effected in 
his favour. 

There was a provision at the end ofthe 

agreement that if there were misconduct 
of any sort, negligence or mismanagement 
the first defendant and other disciples 
would be authorised to appoint another 
mahant. 
“The frst defendant did not file any 
written statement or contest the suit though 
it appears from the decrees that he. was 
represented at the trial and on the appeal 
to the High Court. He was not represent- 
ed in this appeal. 

It was alleged in the plaint that in 
‘asthan’ Amaulipur the rule of succession 
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and appointment of a mahant is that if 
a mahant becomes incompetent or im- 


moral or if he dies, then his ‘chela’ or, if 
there is no ‘chela’ his gurbhat (co-disciple) 
is appointed a ‘mahant’, and the ‘mahal 
mahants’ and ‘sadhus’ of the neighbouring 
places and the public accept him to be 
‘mahant' ina public meeting. 

It wasthen alleged thatthe first defen- 
dant was foolish and of weak intellect 
and that the plaintiff at the request of 
the first defendant and the. public went 
into possession of the entire property as 
manager and the first defendant executed 
the power of attorney of May 11, 1925, 
hereinbefore referred to. 

It was further alleged in the plaint that 
having seen this condition of defendant 
No.1 the “sadhus" ‘vairagi’ mahants”, 
and the public of that neighbourhood held 
a meeting and thereby appointed the 
plaintiff, who isthe “gurbhai” of defen- 
dant No. 1, and has, after him, aright, to 
succeed asa “mahant” asthe ‘mahant’, 
of ‘asthan' Amaulipur and removed defen- 
dant No. 1 from = mahantship. 

The following issues were raised at the 
trial: — ; 

“1, Whether the plaintiff is the ‘chela’ of Mahant 
Ganpat Das or is he a ‘Girhast’ Brahman? 

“2 Has he any right to sue?” 

“3, Whether the plaintiff is or is not in posses- 
sion of the property in dispute and is the claim 
barred by s. 42 of the Specific Relief Act? 

“4, Whether the claim is not maintainable with- 
out the sanction of the Advocate-General and does 
s. 42, Oivil Procedure Oode, bar this suit ? 

“5, Whether a mahant can be appointed to 
Amaulipur asthan by a particular section of the 
Hanumangarhi ‘Sadhu’ of Ajodhya and whether the 
defendant No.2 has been so appointed or whether 
a general body of ‘Sadhus’ can appoint a Mahant 
to the asthan and whether the plaintiff has 
been appointed a mahant in this fashion ? 

“6, Whetber only a ‘Bairagi Nihang Sadhu’ can 
be appointed a mahant of Amaulipur asthan and 
whether the plaintiff has been validly appointed 
a mahant of this asthan ? 

“7, Whether the defendant No. 1 had a right to 
execute the ‘eqrarnama’ dated July 10, 1926, and 
is it binding upon the plaintiff ?' 


The learned Subordinate Judge held (1) that 
the plaintiff is the chela of mahant Ganpat 
Das, that he is a Brahmin, but not a girhast 
and that he is a “Nihang Bairagi”, (2) 
That anyone interested in the welfare of 
the asthan had a right to sue, and the 
plaintiff therefore had a right to sue. (3) 
That the plaintiff was in possession and 
that the claim was not barred by s. 42 of 
the Specific Relief Act. (4) That s. 92 of 
the Civil Procedure Oode, did not bar the 
suit. (5 and 6) That the custom in Amauli- 
pur “asthan” (which he held to be a 
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“maurasi” math) was that the “chela” 
succeeds first, and failing him the “guru- 
bhai”, and failing him a man of the “ khan- 
dan". He held that the first defendant 
had executed a deed of relinquishment in 
favour of the second defendant of his 
office and property, viz., the document of 
July 10, 1926, that this was tantamount 
to an abdication of his office, that there 
was thus a vacancy, and that the plaintiff 
was entitled to succeed and had succeeded 
to the office. (7) That the property was 
“wakf” and that the first defendant had 
no power to transfer either the “math” 
property or his office: consequently that 
the deed of July 10, 1926, was void 
and not binding upon the plaintiff or the 
Amaulipur “‘asthan” and that it conferred 
no title on the second defendant. He held 
further that the first defendant subse- 
quently revoked the said deed which he 
had a right to do. 

The learned Judge in view of these 
findings made a decree in accordance with 
the reliefs prayed for in paras. (a) 
and (b) of the plaint hereinbefore referred 
to. 

The second defendant appealed to the 
High Court of Judicature at Allahabad. 

The first defendant filed a cross-objec- 
tion praying that the suit should be dis- 
missed with costs. 

The plaintiff aleo field a cross-objection 
which referred solely to an item of the 
costs. 

The High Court made a decree dated 
March 18, 1932, dismissing both the cross- 
objections with costs and allowing the ap- 
peal in part: It was thereby ordered that 
the decree of the Subordinate Judge should 
be modified, thatthe said decree declaring 
that the plaintiff was in the position of 
mahant of the Amaulipur asthan be set 
aside and that the said decree declaring 
that the agreement of July 10, 1926, was 
null and void as against the asthan of 
Amaulipur- that is that by the deed afore- 
said no title passed to the second defend- 
ant— should stand. It is to be noted that 
the decree of the Subordinate Judge dec- 
lared that the said deed was null and void 
as against both the plaintiff and the asthan 
but the decree of the High Court declared 
the said deed to be null and void as against 
the asthan only. 

The High Court directed that the parties 
should bear their own costs in the Court 
below, but that the second defendant should 
have the costs of the appeal to the High 
Court. 
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“The learned Judges of the High Court 
arrived at several material findings. 

They were of opinion that neither tke 
plaintiff nor the sccond defendant had heen 
able to prove the case put forward by each, 
namely, that he wasthe mahant of Amau- 
lipur. In view of a contention, which was 
raised on behalf of the plaintiff before the 
Board that tke plaintiff was entitled to 
maintain the suit kecause he was a chela 
of the mahant Ganpat Das, it is Worthy of 
note that the learned Judges of the High 
Court state that the case, upon: which the 
plaintiff relied in that Court, was that he 
was the mahant of Amaulipur. 

The learned Judges further stated that 
the. plaintiff sought to prove that on 
August 30, 1926, Lo was installed as a 
“makant’, and that that statement could 
not possibly be accepted. 

They. held that it was not necessary for 
them to decice whether the math was a 
maurust math cr a panchaiti math or wle- 
ther it was controlled by anv particular 
sect, inasmuch +s neither the jlaintiff nor 
the eeccnd cefendant had been able to 
prove that the first cefendant was nct the 
mahant of the Amaulipur “astian” at tke 
date ofthe suit. A material passage of the 
judgment is es follows:— 

“The fact that Bharat Das is still living cannot be 
iguored. Jt is clear that the property in suit is 
property attached to the ‘asthan’ and when we find that 
the ‘mahant’, who wes duly installed in 1:20 after 
ths death of Ganpat Das the last ‘mahani’, is still 
living and hes not abandoned the ‘asthan’, neither 
petty can claim the mahantship The position of 
the plaintiff seems to us to be worse, because be 
was the general-attorney of Bharat Das and his 
poesession of the property cannot be treated as 
independent possessicn, or possession adverse 10 
Bharat Das. The finding cf the learned Sul- 
ordinate Judge that the result of the local inspection 
was that Gomti Das was in possession, dces not 
seem to us strange in view of the fact that Gonti 
Das was the general-attorney of Bharat Das and he 
must ke held to be in possegsion of the property 
in his capacity of general-attorney of Bharat Das.” 


It is against the ahove-mentioned decrce 
that the second defendant has appealed 
to His Majesty in Council, 


In view of the above-mentioned findings 
of the Aigh Ccurt and relying on the 
fact that tte High Court had set aside 
that part of the Subordinate Judge's decree 
which declared that tke plaintif was in the 
position of the mahant of ike Amaulipur 
asihan, it was argted cn behalf of the 
second defendant that the leained Judges 
should have disemieged. the suit altcgether, 
and ehculd not bave made tke Cccelara- 
tion contained in the High Ccuit’s decree. 

In the first plece it is to be roted ikat 
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there is no appeal by the plaintiff against 
the decree of the High Court, and he must 
be taken to have accepted the finding 
that he is not the mahant. ne 
Indeed it was not seriously argued on 
behalf of the plaintiff before the Board 
that be was the mahant at the date of 
the suit, and their Lordships are in agree- 
ment with the learned Judges of the High 
Court in this respect, and are of opinion 
that the plaintiff failed to establish the 


“case on which he relied, viz., that he was 


the mahant of Amaulipur at the date of 
the suit. aA 

Their Lordships further are of opinion 
that the plaintiff is not entitled to main- 
tain the suit for the declaraticn as tothe 
deed of July 10, 1926, by reason of the 
fact that he was in possession of the 
piloperty at the date of the suit. As the 
learned Judges of the High Court have 
pointed out, the plaintiff was in posses- 
sion in the capacity of general-attorney of the 
first defendant, and even according to the 
plaintifi’s case as set out in the plaint, it 
was at the-request of the first defendant 
that Le went into possession of the: prop- 
perly in suit as manager of the entire 
property, on account of his being a chela 
of Ganpat Das and that “accordingly the — 
first defendant executed a power of 
attorney in favour of the plaintiff on 
May 11, 1925.” S 

Their Lordships therefore agree with the 
conclusion of the High Court that the 
plaintiff's possession of the property cannot 
be treated as independent possession, or 
as possession adverse to the first defend- 
ant. 

There remains for consideration the con- 
tention urged on behalf of. the plaintiff 
before the Board, to which reference has 
already keen made, viz., that the plaintiff 
is a chela of the mahant Ganpat Das, 
and is next in succession on the death of 
the first defendant, and therefore that the 
plaintiff is entitled to maintain the suit 
for the declaration that the deed of July 10, 
1926, is null and: void as against the 
“asthan” of Amaulipur. 

It is true that the Subordinate Judge 
held that the “asthan” was a “maurusi 
math” and that the “chela” succeeds first, 
but there was no decision on this point in 
the High Court, as tke learned Judges 
held it to Fe unnecessary: for the reason 
tbat they held that the first defendant 
was still alive and [hat he had not aban- 
dened tke “asthan”. 


It is, therefore, clear that it was not the 
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plaintiff's case in the High Court that he 
was entitled to sue in his capacily of 
“chela”, otherwise it would have been 
necessary for the High Court to decide ths 
above-mentioned questions, which 
expressly left undecided, 

Further, it is obvious from the states 
ment .in the plaint that the cause of action 
accrued on July 10, 1926, when the agree- 
ment of that date was executed and also 
on subseqnent dates when the plaintiff 
was appointed a “mahant’ and the first 
defendant was removed from the “‘asthan” 
and from the above-mentioned declaration 
for which he asked, that the case on which 
the plaintiff relied was that he had been 
appointed the mahant -of the “asthan” 
‘at a meeting of the Sadhus, Vairagi 
mahants and the public of the neighbour- 
hood, and that he was entitled to a de- 
claration that he was in possession of the 
property in question as mahant of the 
“asthan” of Amaulipur and that the de- 
fendants had nothing to do with it, 

That was the case set up by the plaint- 
iff in his plaint, the case on which he 
went to trial, the case which the High 
Court decided was not proved, a decision 
against which ihe plaintiff has not ap- 
pealed and with which their Lordships 
agree, 

The result ie that the plaintiff failed to 
establish the only case on which he relied 
as entitling him to the abuve-named decla- 
ration, that the agreement of 
1926, was null and void as against him 
and the “asthan”, and in that event, in 
their Lordships’ opinion, the second de- 
fendant is entitled to a decree that the 
suit be dismissed. 

Their Lordships therefore are of opinion 
that the appeal should be allowed, and 
that the decree of the Subordinate Judge 
dated March 2], 1928, and the decree of 
the High Court dated the March 18, 1932, 
should be set aside except the order of the 
High Court in the said decree asto the 
cross-objections and the costs in the Courts 
in India, which should stand, and that 
the suit should be dismissed. 

The plaintiff must pay the second defen- 
dant his costs of this appeal. 

Their Lordships will humbly advise 
His Majesty accordingly. 
Ne Appeal allowed. 

Solicitors for the Appellant.— Messrs. 
T. L. Wilson & Co. 

Solicitors forthe Respondent.— Messrs. 
Nehra & Co. 4 
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PRIVY COUNCIL ' 
Appeal from the Oudh Chief Court 
October 11, 1935 
Lorp TAANKSRTON, Sir JoHN WaLLIS 
AND Siz LANCELOT SANDERSON. 
BHAGWAN BAKHSH SINGH AND 
ANOTHER — APPELLANTS 


versus 
MAHESH BAKHSH SINGH AND oTHERs— 


: RESPONDENTS. 

Legitimacy—Evidence Act (I of 1872), s. 112— 
Defence of non-access and physical incapacity to 
procreate—Onus of proof—Access, meaning of— 
Physical incapacity to procreate, if amounts to non- 
access—Nature of proof required to brand child with 
illegitimacy on ground of physical incapacity to 
procreate—Age, questions as to—Hvidence of Indian 
witnesses—Value of—Inference as to physical in- 
capacity from standard in other countries —Whether 
proper—Non-access in a case of child murriage 
among Hindus—Consideration of customs and usages 
—Relevancy of. 

Where the son is born after his mother’s mar- 
riage to A, the onus of establishing non-access and 
of A’s physical incapacity to procreate, lies on those 
who dispute the son's legitimacy, under s. 1!2, 
Evidence Act. , 

The word ‘access’ ins, 112, means effective access, 
as is shown by the use of the words “ when he 
could have been begotten,” and physical incapacity 
to procreate, if established, amounts to mnon-access 
within the meaning of s. 112. 

To brand achild born to a wife in lawful wed- 
Jock with illegitimacy on the ground of physical 
incapacity of the husband it would be necessary in 
ths first place to prove the precise age of the hus- 
band at the dateof conception, and in the eecond 
place to negative the possibility of premature 
virility at that age owing to precocious develop- 
ment. 

The evidenca of Indian witnesses on questions of 
age is notoriously often very vague and unreliable 
and it will be unsa’e to base a tuding of physical 
incapacity on the part of the husband on such evi- 
deace. 

lf the finding that the husband was 13 at tha 
date of conception is accepted, in the absence of 
proof of non-access, th3 Court will hesitate to 
safely infer incapacity to procreate at that age 
from the sole factthat a work on medical jurispru- 
dence accepts as applicable to India, an authority's 
statement with reference to Bngland where climatic- 
conditions are so different, that 14 is ‘the earliest 
age at which procreative power has been record- 
er é ' 

In dealing with the question of non access in a 
case of child marriage among Hindus much depends 
on thə question whether the case presented on either 
side is reconcilable with the established customs 
and usages of Hindus as regards these child mar- 
riages. 

Held, that the defendants had suffisiently dis- 
charged the onus of proving non-acczss and that 
the plaintiff was an illegitimate son. 

Mess:s. L. De Gruyther, K. C., and P. Y. 
Subba Row, for the Appellante. 

Sir John Wallis.—In this case Bhagwan 
Baksh Singh, the first plaintiff, hereinafter 
referred to as the plaintiff, who gives his 
age as 21, instituted the present snit 
on March 7, 1929, to recover possession 
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with mesne profits of the share of Chatar- 
pal Singh, his mother’s husband, in the 
suit . properties belonging to the joint 
family of which Chatarpal was a member, 
impleading the first and second defendants, 
who are surviving members of the joint 
family, and the third and fourth defendants, 
who are widows of deceased members. To 
raise money for this litigation he has 
alienated a“ half share of the properties in 
the suit to Thakur Mahadeo Singh, the 
second plaintiff. 

It is not now in dispute that at the 
time of the plaintiff's birth, his mother, 
Musammat Dilwant Kuer, the 
daughter of Nakched Singh, was the law- 
fully married wife of Chatarpal Singh, but 
it is alleged by the defendants in the 
written statement that, before the gauna 
or consummation ceremony, it came to 
light that Chatarpal’s wife was pregnant 
as the result of an illicit connection, that 
consequently she never came to Chatarpal’s 
house, the gauna ceremony never took place, 
and Ohatarpai and his wife never lived 
together as husband and wife. Itis further 
alleged that in June, 1929, when the written 
statement was filed, the plaintiff was at 
least 24 years old, that is to say, he was 

. born in 1905, and that, as Chatarpal 
would not then have been more than 32, 
if he had lived, be was 11 years old. at 
the utmost when the plaintiff was born. 
If, however, Chatarpal would have been 
only 52 in 1929, he must have been 
boru in 1897 and would have been only 
8 years old in 1905, when according to 
the defendants the plaintiff was born. 
The written statement, therefore, raised the 
two-fold defence of mnon-access und of 
Chatarpal’s ` physical incapacity to - pro- 
create at the time when the plaintiff was 
begotten. As the plaintiff was admittedly 
born after his mother’s marriage to Chatar- 
pal, the onus of establishing these defences 
lies heavily on the defendants under 
8.112 of the Indian Evidence Act which, 
so far as material, is in the following 
terms :— 


“The fact that any person was born during the 
continuance of a valid marriage between his mother 
and any man . . . shall be conclusive proof that 
he is the legitimate son of that man, unless it can 
be shown that the parties to the marriage had no 
access, to each otber at any time when he could 
have been begotten.” 


As regards the meaning of the word 
“access” in this section, the learned J udges 
of the Chief Court have held that access 
in this section means effective access. as 
is shown by the use of the words “when 
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he could have been begotten,” and the 
proposition that physical incapacity to pro- 
create, if established, amounts to non-access 
within the meaning of the section has not 
been disputed in the argument before their 
Lordships. a 

The Subordinate Judge dismissed the 
suit on the ground that in the case of 
this marriage the gauna or consummation 
ceremony never took place, because Dilwant 
Kuer was found to be already pregnant, 
and that the husband in fact never had 
access to his wife, but refrained from - 
recording a finding as to question of 
physical incapacity. The learned Judges. 
of the Chief Court, whilst not dissenting 
from this finding, have found that Chatar- 
pal must have been approximately 13 
years of age when the plaintiff was be-- 
gotten, and that at that time the husband 
was physically incapable of procreating 
issue. They accordingly affirmed the decree 
of the Subordinate Judge. dismissing the 
suit, The Chief Court having refused to 
grant the necessary certificate, the plain- 
tiff obtained special leave to appeal to 
His Majesty in Council. Unfortunately the 
defendants have not entered appearance 
and the appeal has been heard ex parte. 

Their Lordships think it better at once 
to clear the ground by stating that in 
their opinion the defence based on the 
alleged physical incapacity of the husband 
is not made out. To brand a child born 
to a wife in lawful wedlock with illegiti- 
macy on this ground, it would be necessary 
in the firat place to prove the precise 
age of the husband at the date of concep- 
tion, and in the second place to negative the 
possibility of premature virility at that 
age owing to precocious development. In 
their Lordships’ opinion it is impossible 
to arrive at a finding as to the precise age 
of the husband at the date of conception on 
the evidence in this case. As was perhaps 
only to be expected, there has been great 
exaggeration on both sides. The defence 
on this question is based entirely on oral 
evidence given at the trial, supplemented 
by the oral evidence in the inquiry by the 
Revenue Court in the mutation proceedings 
immediately after the husband's death, 
which it is now contended was inadmis- 
sible. They have been unable to produce 
any documentary evidence on the question 
ofthe husband's age in the shape. of birth 
certificate, horoscope, or otherwise, For 
the plaintiff an extract from a register of 
births maintained by a village chowkidari, 
who could neither read nor write, has been 
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exhibited, giving the date of the plaintiff's 
birth as September 10, 1907, and also an 
extract from a school register for 1903 
which gives the husband's age at the date 
of admission on July 10, 1903, as 11 years 
and six months. According to this entry 
he must have been born in January or 
February 1892, which would make him 
more than 15 and a half at the time of 
the plaintiff's birth as given in the register 
of births, and so fully establish his 
physical capacity at the date of the plaint- 
iff's conception. The Subordinate Judge, 
however, has hesitated to act on this 
register which has not been produced 
from the proper custody; and the Chief 
Court after carefully examining the school 
register have satisfied themselves that it 
hasbeen tampered with for the purposes 
of this case and is utterly useless. The 
evidence of Indian witnesses on questions of 
age is notoriously often very vague and 
‘unreliable, and in their Lordships’ opinion 
it would be very unsafe to base a finding 
of physical incapacity on the part of the 

` husband ‘on the evidence in this case. 
Further, ifthe finding of the Chief Court 
that the husband in this case was 13 at the 
date of conception could be accepted, and 
the defendants had failed to prove non- 
access,in the ordinary sense of that term, 
their Lordships would hesitate to hold that 
incapacity to procreate at that age could 
safely be inferred from the sole fact that 
Lyon’s Medical Jurisprudence, a work 
-dealing with Indian conditions, accepts as 
applicable to India, Taylor’s statement 
with reference to this country where 
climatic conditions are so different, that 14 
is the earliest age at which procreative 
power has been recorded. 

Their Lordships will now proceed to 
deal with Mr. de Gruyther’s contention that 
concurrent findings of the lower Courts 
should not be accepted, because the 
‘depositions exhibited by both sides of 
witnesses who gave evidence at the inquiry 
in the mutation proceedings, but died 
before the trial, were inadmissible in 
evidence. The Subordinate Judge has 
‘stated in his judgment that they were 
admissible under s. 32, cl. 5, ofthe Indian 
Evidence Act, but they were clearly in- 
-admissible under the proviso to that 
section because they were made after the 


present dispute arose. They were 
admissible, if at all, under s. 33 as state- 
-ments made in judicial proceedings 


between the same parties; and’ under the 
. third proviso to this section such state- 
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ments are only admissible if the questions ° 
in the mutation proceedings were sub- 
stantially the same as the questions in 
issne in this suit. Mr.de Gruyther has 
contended that the questions were not 
substantially the same because in the 
mutation proceedings the Collector was 
required by statute to base his decision, 
as he did, on possession and not on title. 
He has further contended that statements 
which are inadmissible under this section 
cannot be made admissible by consent 
of the parties to the suit as evidenced by 
the fact that depositions of witnesses in 
the mutation: proceedings were exhibited 
by both sides. As regards the latter 
contention it appears from the notes on this 
section in Ameer Alis and Woodruffe’s 
Indian Evidence Act that three of the 
Indian High Courts have decided the other 
way, and in view of the facts that the 
objection was taken for the first time at the 
hearing before the Board and has not been 
argued on the other side owing to the 
absence of the respondents, their Lordships 
do not propose to decide it, because in 
their opinion undere. 167 of the Indian 
Evidence Act the finding of the Subordinate 
Judge that Chatarpal had no access to his 
wife prior to the plaintiff's birth may be 
supported on the other evidence in the case 
excluding the depositions to which objection 
has been taken. 

Their Lordships will now proceed to deal 
on this footing with the question of non- 
access, In dealing with this questicn in 
acase of child marriage among Hindus 
much depends on the question whether the 
case presented on either side is reconcilable 
with the established customs and usages 
or Hindus as regards these child marriages, 
and their Lordships have derived great 
assistance in deciding it fromthe fact that 
both the lower Courts in judgments written 
by Hindus concur, as will be seen, in find- 
ing thatthe plaintiff's case as toalleged 
access is irreconcilable with such customs 
and usages. 

The families of the husband and wife 
reside respectively in the villages of 
Muraini and Bhawain, said to be twenty 
miles distant from one another; and it is 
admittedly the custom that after the 
celebration of the marriage the wife 
continues to reside for some years in her 
own family. She then goes to stay with 
her husband’s family for the gauna 
ceremony and the consummation of the 
marriage, and shortly afterwards returns to 
her parents’ house, and after staying there 
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for a period, it is said, of one or two 
years, goes to her husband’s family for 
the thauna ceremony, and _ tkereafter 
permanently lives with him. The case 
presented by the defendants’ family in 
their objections to the wife’s application 
after her husband’s death for mutation of 
names in the plaintiff's favour was that, 
owing to the discovery that the wife, who 
was about a year older thau the husband, 
had become pregnant as the result of an 
illicit connection, the gauna ceremony and 
consummation of the marriage never took 
place, that from that time the husband had 
nothing to do with her or her son, the plaintiff, 
who wae admittedly born in her parents’ 
house, and that he shortly afterwards 
married another wife. The case put for- 
ward by the plaintiff's mother on his behalf 
in answer to these objections was that 
she had always lived with her husband 
but visited her father now and then; that, 
while she was on a visit to her father 
her husband died, and that when she 
returned to her husband's village his 
second wife, with the help of other persons, 
compelled her to return to her father’s 
village with the object of acquiring the 
whole property of the husband. There 
could, however, have been no such motive 
as in the absence of male issue the hus- 
band's share would have passed by sur- 
vivorship to the joint family, and the 
second wife would only have had a right 
{o maintenance. In her deposition at this 
inquiry, on which she was cross-examined 
at the trial, the plaintiff's mother stated 
that the gauna and thauna ceremonies 
were duly performed, and that the plaintiff 
was born ten. years after the marriage at 
her father’s house; and her evidence at 
the trial was substantially to the same 
effect. f 

As to the further period of ten years 
which, according to the plaintiff's case 
elapsed between the plaintiff's birth and 
the husband’s death, the plaintiff's mother 
stated at the inquiry that six months after 
the plaintiff's birth she went back to her 
husband, and that afterwards she remained 
in her husband's house. At the trial after 
her brother and some other of the plaintiff's 
witnesses had given evidence that after 
the plaintiff's birth she and the plaintiff 
continued to reside with her father at 
Bhawain, she was put into the box at the 
close of the case, and admitted that this 
was the case, and consequently that her 
statement at the inquiry was falee. Appa- 
rently to account for her not having lived 
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with her husband after the plaintiff's birth 
for the remaining ten years cf his life, it 
was alleged in the plaint that afler the 
plaintiff's birth a dispute arose in the 
gohin ceremony between her husband's and 
her own father which resulted in the hus- 
band’s father marrying him to Birjpal 
Kuer as his second wife. But according 
to the evidence given for the plaintiff “at 
the trial, the quarrel between the two 
fathers arose, not as rather suggested in 
the plaint in connection with herself or 
her son, but in connection with the marriage 
of her sister. According to that evidence 
the husband’s father was angry because on 
this occasion he did not receive the present 
of a horse, and for this cause refused to 
have anything further to do with either 
mother or son. Their Lordships agree 
with the lower Coorts that this explanation 
is absurd and incredible. There was at 
the time no male child in the husband’s 
family which was threatened with extinc- 
tion unless resort was had to fhe unsatis- 
factory substitute of adoption, and there 
was, therefore, every reason for welcoming 
the birth of the plaintiff if he had really 
been the husband's son. Further, it is not 
to be supposed that the mother’s father 
would have acquiesced, as he apparently 
did, in this repudiation of his daughter 
and her son for such an inadequate reason. 
The whole position is well summarised in 
the following extract from the judgment 
of the Chief Court. 


“We cannot fail to be impressed [by the con- 
clusions drawn by the lower Oourt from the conduct 
of the family, As it happens there is no other 
male heir in the family if the plaintif cannot estab- 
lish his title. Yet he has never at any time 
been acknowledged by his father, by his grandfather 
or by his granduncle Dalpat Singh, who survived 
until 1926 and who was for many years the head 
of the family. No adequate reason is alleged for ` 
the refusal of Ohatarpal Singh to admit to his 
home Dilwant Kuer and her son if he believed ` 
the boy to be his own child. A suggestion is 
made that Chatarpal Singh’s father Jang Bahadur ` 
had some quarrel with Nakchhed Singh, the father 
of Dilwant Kuer. The evidence as to this quarrel 
js feeble and inconsistent. In the plaint, para. 7, 
the suggestion clearly is that the dispute arose 
either at the gauna or ‘some other ceremony con- 
nected with the marriage of Chatarpal Singh and 
Dilwant Kuer. According to Dilwant Kuer the 
quarrel arose on the occasion of a ceremony con= 
nected with the marriage of her sister. In any 
case it appears to have been a trivial matter and 
one which would surely have been forgotten after 
the death of Jang Bahadur which took place many 
years before the death of the son Chatarpal. Singh. 
It also appears to us strange that the family of 
Dilwant Kuer, namely, her father and her brother, 
did not press for her recognition and the recognition 
of her son. In fact the only satisfactory explanation 
offered to us of the conduct of both families is 
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that given by the defendants that the plaintif is 
an illegitimate child.” 


Thé Subordinate Judge also regarded 
it as incredible that, in the case of a 
first-born son, the wife should have been 
allowed to go to her father’s house when 
pregnant and be confined there. 

The Subordinate Judge in his judgment 
has most carefully weighed and sifted the 
evidence of the witnesses on both sides, 
giving in each case bis reasons for rejecting 
witnesses whom he considered unworthy 
ofcredit. Nine witnesses for the defendants, 
whom the Subordinate Judge apparently 
saw no reason to disbelieve, have given 
evidence that the gauna ceremony which 
according to the custom is a necessary 
preliminary to consummation was never 
performed because the wife was found to 
be with child as the result of illicit in- 
tercourse; that the husband and his family 
repudiated the plaintiff's mother and never 
acknowledged the plaintiff as her husband’s 
son; and that both mother and son con- 
tinued. to reside in her father’s house and 
never went to her husband’s village. 
Their Lordships see no reason for rejecting 
this evidence, confirmed as it is in the 
manner already mentioned. It has not 
been suggested that the husband could 
have had intercourse with the wife before 
the gauna ceremony which would never 
have been permitted by the respective 
families and was practically rendered im- 
possible by the fact that the husband and 
wife lived in villages far apart from ove 
another. For the reasons already given 
their Lordships are satisfied that the de- 
fendants have sufficiently discharged the 
onus of proving non-access, and are of 
opinion that the appeal should be dismissed. 
They will humbly advise His Majesty 
accordingly. 

N. Appeal dismissed. 

Solicitor for the Appellants :—Mr. H. 
Shephard. 
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214, if applies to case where residue has not been 
ascertained—Jurisdiction of Court—Application for `’ 
direction to Administrator-General to pay applicant 
her deceased son's share in residue in terms of 
agreement— Whether entertainable by Judge sitting 


‘over Testamentary and Intestate Jurisdiction ~ Duty of 


Court to decide if succession certificate was necessary 
—Minor parties to agreement not made parties to 
application—Effect of. 

The legatee of a share in a residue has no interest 
in any of the property of the testator until the 
residue is ascertained. His right is to have the 
estate properly administered and applied for his 
benefit when the administration is complete. Until 
the claims against the testator’s estate for debts, 
legacies, “testamentary expenses, etc., have been 
satisfied, the residue does not come into actual exis- 
tence, It is a non-existent thing until that event has 
occurred, The probability that there will be residue 
is not enough. It must be actually ascertained,’ 

Where the administration of the estate at the 
death of the person dying intestate is not completo 
and the residue has not been ascerlained, no - 
specific share in the residue vests in him at the 
time ofhis death and his sole right is to call 
upon the Administrator-General to administer the 
estate in due course. The relation of creditor and 
debtor, ia such circumstances, cannot be said 
to exist between him and the Administrator-General 
at the time of the former's death and hence s, 214, 
Succession Act, does not apply. Barnardo's Homes v. 
Income Tax Special Commissioners (1), referred to. 

Consequently, it is not incumbent upon the mother 
of the deceased (and widow of the testator) to take 
out a succession certificate to enable her to recover 
the residuary share of the testator payable to her 
son who died intestate. 

Where in an spplicition for a direction that the 
Administrator-Gener+l, who was nota party to the 
agreement, but who had accepted probate of the 
will, should pay P herson's share of the residue 
in accordance with the terms of the agreement, the 
only substantial question was whether the Adminis- 
trato:-General should pay P her deceased son’s share 
of the residue without the production of a succession 
certificate ; 

Held, that the Judge sitting on the Original Side 
of the High Courtin its Testamentary and Intestate 
Jurisdiction could entertain the application but the 
Tudge should have decided the question whether it 
was necessary for P to produce a succession certifi- 
cate in order to claim the share of her deceased gon, 
before he directed the Administrator-General to pay 
any portion of the residuary estate to her, 

Held, also that the absence of the minors who 
were parties to the agreement come to with the 
Administrator-General through their guardians 
was not aground for refusing to give a direction to 
the Administrator-General to administer the estate 
in accordance with the agreement of the parties, 

Appeal against the judgment of Mr, Jus- 
tice Pearson on difference of Opinion bet- 
ween C. O. Ghose, Ag. C. J. and Mitter, J. 
reported as 150 Ind. Oas. 158, 


Messrs. A. M. Dunne, K. C. and W., 
Wallach, for the Appellants. 
Messrs. C. Radcliffe, K. C., A. W. Turn- 


bull, and J. M. Pringle, for the Respon- 
dents. 


Sir Lancelot Sanderson.—This is an 
appeal from an order dated April 24, 1933, 
and made by the High Court of Judicature 
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: at Fort William in Bengal in its appel- 
late jurisdiction, affirming an order made 
by aJudge of that Court on March 17, 1931. 

The facts out of which this appeal arises 
are shortly as follows: One Pasupati 
Mukherjee, a resident of Calcutta, died on 
May 9, 1919, possessed of considerable prop- 
erty, having made a last will and testa- 
ment whereby he appointed the Adminis- 
trator-General of Bengal as his executor. 
By the said will, after making ‘specific 
bequests and provisions for certain annuit- 
ies and for the marriage of his daughter, 


it was provided that— . 

“ The residual estate shall be divided among the 
children of my late brother, when all of them shall 
have attained majority. Till then it shall be in the 

hands of the execulor. 

- “u Half of my estate shall be divided equally among 
the sons of my late lamented elder brother and the 
remaining half shall be divided among my children 
in the proportion of two shares fora male child and 
one share for a female child.” 


The testator left surviving him his widow, 
Parijat Debi; 2 son, Tirthapati Mukherjee, 
who died on August 20, 1929, a minor; a 
daughter, Pratima Debi,a minor; and his 
brother's sons, of whom two out of three are 

ill minors. 
othe Adminis‘rator-General of Bengal 
applied without delay as executor to the 
High Court of Judicature at Fort William 
in Bengal for a grant of probate of the will. 
A caveat was entered in the said proceed- 
ings by Parijat Debi, whereupon the matter 
was entered as a contentious suit, Suit 
No. 13 of 1920, as between the Adminis- 
trator-General as plaintiff and Parijat Debi 
as defendant. 

The matter came on for hearing before 
Costello, J., sitting inthe Original Side of 
the High Court, in its Testamentary and 
Intestate Jurisdiction and after 11 days 
the parties other than the Administrator- 
General came to an arrangement, which 
was embodied in an agreement dated 
March 3, 1928. | 

The parties to the agreement were Tirtha- 
pati who was then an infant by his next 
friend and mother Parijat Debi of the first 
part, the said Parijat Debi of the second 
part, Pratima Debi daughter of the said 
Pasupati, aminor, by her next friend and 
husband of the third part, Bidyapati, 

. Greepati and Bimalpati, sons of Kasipati 
the last two being minors by their mother 
and guardian Suvankari Debi of the fourth 
part and the said Suvankari Debi of the 
fifth part. a 

By the terms of the said agreement the 
payment of the pecuniary legacies in the 
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will was confirmed, the main. alteration was 
in the shares of the residual estate. Instead 
of the shares given by the will as already 
stated these under the agreement were to 
be as follows:— 

Tirthapati—Ten annas (in place of five 
annas eight pies under the will) Pratima 
Debi—two annas (instead of two annas five 
pies) and the three sons of the testator's 
predeceased elder brother—one anna four 
pies each (instead of two annas eight pies 
each). 

The caveat was withdrawn and a decree 
in the said probate proceedings was made 
by the learned Judge on June 8, 1928. 

Before that date, Tirthapati and Pratima 
Debi both being minors and the above men- 
tioned three nephews of the testator (two of 
them being minors) had been added as parties 
to the Suit No. 13 of 1920. The decree 
directed that the caveat should be dis- 
charged and that probate of the said will 
should be granted. The decree then pro- 
ceeded as follows:— 

“And it appearing that the adult parties other 
than the plaintiff and the respective certificated 
guardian and the next friends of the respective 
infant defendants have arrived at an agreement 
bearing date, the third day of March, one thousand 
nine hundred and twenty-eight, a copy whereof is set 
forth in the Schedule hereto annexed and marked 
‘A’ and this Oourt being of opinion that the said 
agreement would be for the benefit of the infant 
defendants. It is further ordered with the consent 
of the adult parties other than the plaintiff and of 
the respective guardians ad litem of the infant defen- 
dants by their respective Advocates that the said 
agreement be recorded.” : 

Accordingly the said agreement was 
annexed to the said decree. 

As already stated Tirthapati died on 
August 20, 1929, and admittedly Parijat 
Debi was his heiress, entitled to the estate 
of a Hindu mother, On August 12, 1930 
a summons was taken out on behalf of 
Parijat Debi inthe said suit (No.13 of 
1920). It was headed “Testamentary and 
Intestate Jurisdiction” and it was directed 
to the Administrator-General of Bengal. 

It prayed for an order . 

“ a) that directions may be given to the Admin- 
istrator-General of Bengal as executor of the will 
of the Testator abovenamed directing him forthwith 
to make over tothe applicant that portion of the 
residuary estate of the testator in his hands to 
which (under the decree mentioned in the petition) 
the applicant's son ‘Tirthapati Mukherjee was 
entitled to and or that such for other directions 
may be given to the Administrator-General of 
Bengal in relation to the adminstration and final 
distribution of the estate as to this Honourable Court 
may seem fit.” 

The summons was supported by a peti- 
tion of Parijat Debi in which she sub- 
mitted that no representation was necessary 
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to the estate of her deceased son and that 
she was entitled to the said ten annas 
share in the _Tesiduary estate in the hands 
of the Administrator-General. 
_ An affidavit was filed by the officiat- 
ing . Administrator-General of Bengal in 
which he said he had found considerable 
difficulty as regards the making over the 
share of Tirthapati tohis mother for three 
reasons, which were as follows :— 

“(i) The Administrator-General was of the opinion 
that until the applicant took out Tepresentation of 
the estate of Tirthapati Mukherjee she could not 
claim the estate to be made over to her and she 
could not give the Administrator-General a proper 
and legal discharge, 

“di) That she had only a limited interest in the 
estate, namely,a Hindu mother's interest, But the 
properties which were likely to be made over to 
her consisted mostly of Government securities of 
a value which, on the allocation of the share of 
Trithapati Mukherjee in the residuary estate, may 
come up to Rs. 25,00,000. The Administrator-General 
was of opinion that the petitioner should take cut 
representation at least for such securities. i 

(iii) That upon a construction of the will of 
Pashupati Mukherjee it might be held that the 
residuary estate is not distributable until the attain- 
ment of majority ofall tbe residuary legatees, some 
of whom are still minors,” g 

The Administrator-General declared in 
the said affidavit that he was willing to 
abide by any decision that the Oourt 
might give on the said application. 


As one of the questions raised affected a 
considerable amount of stamp duty, the 
learned Judge directed that notice should 
be issued to the Secretary of State for 
India, who accordingly was represented 
at the hearing of the summons. The other 
parties represented at the hearing of 
the summons were :arijat Debi, Pratima 
Debi, and the Administrator-Gereral of 
Bengal. The learned Judge ordered, 

“that the Administrator-General of Bengal as 
executor to the will of Pasupati Mukherjee deceased 
do make over to Srimati Parijat Debi, the widow 
of the deceased, that portion of the residuary 
estate of the testator in his hands to which her 
deceased son Tirthapati Mukherjee was entitled after 
retaining in his hands a sum sufficient to 
cover any claim by the said Secretary of State for 
court-fees under s.19-H of the Court Fees Act in 
case ìt be held that the said Srimati Parijat Debi ought 
to have taken out a Succession Certificate as a 
condition precedent And it-is further ordered that 
the making of this order be without prejudice to 
any such claim which may be preferred by the 
said Secretary of State within three months from 
the date hereof. And it is further ordered that if 
no proceeding be taken by the said Secretary of 
State within the said three months, the amount 
so to be retained by the Administrator-General 
be paid by him to Srimati Parijat Debi. And it is 
further ordered that the said Administrator-General 
of Bengal do also make over to the said Srimati 
Parijat Debi all accumulations in bis hands belong- 
ing to Tirthapati’s share of the estate," 
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The Secretary of State and the Adminis-" 
trator-General of Bengal appealed against 
the above-mentioned order, 

. The appeal was heard by ©. 
A. C. J. and Mitter, J., who disagreed in 
their opinions. The Acting Chief Justice 
was of opinion that the appeal shouid be 
dismissed, and Mitter, J, was of Opinion that 
the order of Costello, J. should be get 
aside and that a declaration Should be 
made that Parijat Debi wag entitled to 
recover “Rs. 25,00,000 worth of securities in 
the hands of the Administrator. General it 
being a condition precedent to such re- 
covery that she should produce a Succes- 
sion Certificate in the High Court within 
atime be fixed by the Court. 

i Inasmuch asthe learned J udges differed 
in their opinions, the matter was referred 
to a third Judge under el. 36 of the Let- 
ters Patent. 

The points on which they differed were 
formulated as follows:— 


“(1) Whether in the circumstances which have 
happened inthis case the applicant Srimati Parijat 
Debi can invoke s, 101 of the Indian Suscession Act 
in her favour: 


“(2) Whether it is incumbent upon Srimat 


C. Ghose, 


i Parijat 
> to enabl 
her to recover the residuary share of the estate of 


ne testator payable to her son Trithapati Mukherji; 
an 


*(3) Whether any relief can be granted to her 
onan application such as she made to the High 
Court on its Original Side or whether she must be 
relegated to a suit.” 


The reference was heard by Pearson, J. 

The learned Judge on April 24! 1933 
held (1) that Parijat Debi could invoke 
8. 104 of the Indian Succession Act in her 
favour: (2) that it was not incumbent upon 
Parijat Debi to take out a Succession Cer- 


tificate _.t0 enable her to recover 
the residuary share of the testator 
payable to her gon Tirthapati: (3) 


that the relief prayed for could be grant- 
ed to Parijat Debion such an application 
as she. made and that she need 
not be relegated to a suit. The result of 
these findings was that the learned J udge 
was in agreement with the Acting Chief 
Justice and consequently the appeal was 
dismissed, ` 

This is the order against which the Se- 
cretary of Staie for India in Council and 
the Administrator-General of Bengal have 
appealed. 


As regards the first of the above men- 
tioned questions, it was argued on behalf of 
the appellants that 8.104 of the Indian 
Succession Act of 1925 had no application 
to the facts of this case. 
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The section is as follows — 

«i§4, If a legacy is given in general terms, 
without specifying the time whenitisto be paid, 
the legatee has a vested interest in it from the day 
of the death of the testator, and, if he dies without 
having received it, it shall pass to his representa- 
tives.” 

Their Lordships do not expres3 any con- 
cluded opinion on this question inasmuch 
as the learned Counsel for the respondents 
did notrely upon it. | 

They confine themselves to noting that 
one of the points relied upon by the ap- 
pellants was that inasmuch as Tirthapati 
became entitled to the ten annas share 
of theresidue by reason of the agreement 
which was made on March 3, 1928, it was 
impossible to say that he had vested inte: 
rest in that share from the day of the death 
of the testator, viz, May 9, 1919. If it 
had become necessary to decide this ques- 
tion, it would have required further con- 
sideration. 

With reference to thesecond of the above- 
mentioned questions, it was agreed by the 
learned Counsel on both sides that it was 
not necessary for Parijat Debi to obtain a 


- grant of letters of administration in respect 


a? 


of the estate of Tirthapati, inasmuch as 


s. 212 (2) of the Succession Act provides: 


that the section shall not apply in the case 
of the intestacy of a Hindu, which was the 
case now under consideration. 

The question which has tobe consider- 
ed in respect of this part of the appeal 
is, viz., whether it was Incumbent upon 
Parijat Debi to obtain a Suecession Certifi- 
cate to enable {her to receive from the 
Administrator-Generai the ten annasshare 
of Tirthapathi in the residuary estate of 
tie tes'ator, i 


Tt was argued on behalf of the appel- 
lants that the amount payable by the 
Administrator- General in respect of Tirtha- 
pati’s ten annas share, when ascertained 
upon the completion of the administration 
of the estate, constituted a debt due from 
the Administrator-General to Tirthpathi 
within the meaning of s. 214, of the Suc- 
cession Act ahd that the Court should not 
have made any orderin favour of Parijat 
Debi without the production of a Succession 
Certificate, 


The material parts of s, 214 are as fol- 
lows :— 

“(1) No Courtshall— | 

“(a) pass a decree against a debtor of a deceased 
person for payment ofhis debt to a person 
claiming on succession to be entitled to the 
effects of the deceased person or to any part 

` thereof ~e 
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. except on the production, by the person so claims 
ing, of — 

E) a certificate granted under the Succeesion 

Certificate Act, 1899, 

“(2) The word ‘debt’ in sub-s. (1) includes any debt 
except rent, revenue or profits payable in respect 
of land used for agricultural purposes.” . 

In order to bring this case within s. 214, 
of the said Act, in their Lordships’ opinion, 
it would be necessary for the appellants 
to show that Parijat Debi was claiming 
on succession to be entitled to the effects 
of her deceased son Tirthapati who died 
intestate and was asking for a decree 
against the Administrator-General as a deb- 
tor of her deceased son. There is no doubt 
that Tirthapati died intestate and that 
Parijat Debi was claiming on ‘succession 
to be entitled to his sharein the residue 
of the testator's estate, but the material 
question remains whether the Administrator- 
General was a debtor in respect of the 
said share of Tirthapati in the residue 
within the meaning of the above-mentioned 
section, and the material time to be con- 
sidered must be the date of the son's death. 

It is clear on the authorities that the 
legatee of a share iin a residue has no 
interest in any of the property of the tes- 
tator under theresidue is ascertained. His 
right is to have the estate properly admi- 
nistered and applied for his benefit when 
the administration is complete, see Bar- 
nardo's Tomes v. Income Tux Special Com- 
missioners (1) per Visccunt Fin: ly at p, b. 
ln the same case at p g> 11 Lord Atkin- 
scn is reported to hive said that until 
ihe claims against the testator’s estate for 
debte, legacies, testameniary expenses, ete., 
have been satisfied the residue does not 
come into actual existence. It is a non-exis- 
tent thing rntil that event has occurred. The 
probability that there will be residue is not 
enough. It must be actually ascertained. 

Ia the present case the administration 
of the estate atthe time of Tirthapati’s 
death was not complete, and the residue 
had not been asce:tained. Consequently 
no specific share inthe residue had vested 
in Tirthapati at the time of his'death and 
the cole right of Tirthapati was to call 
upon the Administratcr-General to admi- 
nister theestate in due course. 

In view of. these considerations their 
Lordships are of opinion, that the relation- 
ship of creditor end debtordid not exist 
between Tirthapati and the Administrator- 
General at the time of the former's death: 


(1) 3921) 2 A CJ; 99 LIK BSH; 325 LT 250; 
7 Tax Cas. 646; (5S 5 432; 37 TL R 940. 
*Page of (1921) 2 A, U—[Ed,} 
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consequently the termsof s. 214, are not 
applicable. É 

Apart from the questionof jurisdiction, 
which is dealt with hereinafter, this 
is the only ground 
pellants rely for their contention that 
the production of a Succession Certificate 
was necessary before Costello, J., could make 
an order or a decree in favour of Parijat 
Debi on her application, and their Lord- 
ships therefore agree with the conclusion 
of Pearson, J. in respect of this matter. 

The third and last point should really 
have been dealt with first, for if the relief 
asked for by Parijat Debi could not be 
granted upon the application which she 
made, the other two questions would not 


arise, but their Lordships have for the sake . 


of convenience taken them in the order in 
which the High Court dealt with them. 

The appellan!s’ contention in respect of 
this matter must be that the learned Judge 
sitting on the Original Side and exercising 
Testamentary and Intestate Jurisdiction 

-had no jurisdiction to entertain Parijat 
Debi’s application and to make the order 


dated March 17, 1631, for if the question - 


` is merely whether the correct procedure 

-was adopted, the appellants’ contention can 
- have no substance, for both the appellants 
submitted themselves to the jurisdiction of 
the learned Judge and all the necessary 
parties were before him. 

The application was made by Parijat 
Debi in pursuance cfs, 302 of the Indian 
Succession Act of 1925. This section is to 
be found at the end of Chap. IV of the 
said Act, which is headed “Of the Practice 
in Granting and Revoking Probates and 
Letters of Administration” and is in the 
following terms:— 

“Where probate or letters of administration in 
respect of any estate has or have ‘been granted 
under this Act, the High Court may, on application 
made to it, give to the executor or administrator 
any general or special directions in regard to the 
estate or in regard to the administration thereof,” 

The section is general in its terms as 
regards the application, and their Lordships 
have no doubt that it was open to Parijat 
Debi to make the application. Indeed this 
was not disputed. 


It was argued, however, on behalf of the 
appellants, that the Administrator-General 
was no party to the agreement of March 3, 
1928, that the said agreement referred to 
matters which were outside the scope of 
the Testamentary Suit No. 13 of 1920, 
that it was merely recorded in that suit, 
and that Parijat Debi being a party to 
the agreement and wishing jo enforce the 
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terms thereof ought to have been relegated 
to a suit on the Original Side and that 
therefore the learned Judge had no juris- 
diction to make the order of March 17, 
1931. 

Reliance was placed by the appellants 
upon the case of Kamal Kumari Devi v. 
Narendra Nath Mukerji (2). That was a 
suit by the widow of a testator to set 
aside an agreement made by the bene- 
ficiaries” under the will and codicil of the 
testator 

Woodroffe, J., in the course of his judg- 
ment at pp. 29 and £0 referred to the 
practice on the Original Side of the High 
Court, in a case where probate is granted 
and terms of settlement are recorded ina 
schedule annexed tothe decree, and suid 
that “such terms when tkey ordinarily are 
beyond the scope of the suit are not the 
subject-matter of the decree and if not 
carried out must be enforced by separate 
suit’. No doubt that is quite correct, and 
if this case were a claim by one party to 
the agreement of March 3, 1928, against 
another on the ground that the terms had 
not been carried out, it would properly 
be the subject of a separate suit. 

There is not, however, in this case any 
dispute as to the said agreement, and no 
suggestion has been made that the terms 
thereof should not be carried out. 

The application was for a direction that 
the Administrator-General, who was not a 
party to the agreement, but who had ac- 
cepted probate of the will, should pay 
Parijat Debi her son’s share of the residue 
in accordance with the terms of the agree- 
ment: The. only substantial question was 
whether the Administrator-General should 
pay Parijat Debi her deceased son's share 
of the residue without the production of a 
Succession Certificate. 

Their Lordships are of opinion that there 
is nothing in the order of Costello, J., dated 
March 17, 1931, which does not come with- 
in the material words of s. 301, “in regard 
to the estate or in regard to the adminis- 
tration thereof”, and that the learned Judge 
had jurisdiction to entertain Parijat Debi’s 
application. 

They, however, feel it necessary to say that 
in their opinion the learned Judge should 
have decided the question whether it was 
necessary for Parijat Debi to produce a 
Succession Certificate in order to claim the 
share of her deceased son, before he directed 
the Administrator-General to pay any por- 
tion of the residuary estate to Parijat Debi, 

(2)90 LJ 19; 1 Ind, Cas, 573, 


334 


Notice had been served upon the Secretary of 
State with the object of the question whether 
the production of a succession certificate 
was necessary being argued and decided. 
The Secretary of State was duly represented 
and it was incumbent on the Court to 
decide the point, which was in fact decided 
on appeal. 

The learned Counsel for the appellants 
drew attention to the fact that the minors 
who were parties tothe agreement through 
their respective guardians were not made 
parties to the application of Parijat Debi. 
The learned Judge however, had in the 
. decree of June 8, 1928, expressed the 
opinion that the agreement was for the 
benefit of the infants, when they were re- 
presented by their respective Advocates 
and, as their Lordships understand, there 
was no allegation when Parijat Debi’s ap- 
plication was beforethe same learned Judge 
in March 1931, that the said agreement 
was not binding on all the parties to it. 
Therefore the absence of the minors was 
not a ground for refusing to give a direc- 
tion to the Administrator-General to 
administer the estate in accordance with 
the agreement of the parties. 

For these reasons their Lordships are of 
opinion that this appeal should be dismissed 
and that the appellants should pay to 
Parijat Debi who was the only respondent 
who appeared, her costs of this appeal. 
Their Lordships will humbly advise His 
Majesty accordingly. 

N. Appeal dismissed. 

Solicitor for the Appellant.—The Solicitor, 
India Office. 

Solicitors for the 
Watkins and Hunter. 


Respondent.— Messrs. 


PATNA HIGH COURT 
Criminal Revison No. 216 of 1935 
June 4, 1935 


Fazu ALI, d. 
Mahanth GULAB DAS— PETITIONER 
versus 


EMPEROR—Opposits PARTY. 

Criminal Procedure Code (Act. V of 1898), s. 421— 
Appeal—Appellant not present—Duty of Appellate 
Court to consider if interference is mnecessary— 
. Judicial consideration of appeal on merits—Neces- 
sity of. 

An appeal should not be dismissed merely be- 
cause the appellants do not appear to support the 
‘appeal, but the Appellate Oourt should consider 
whether there is sufficient ground for interfering 
which would imply judicial consideration of the 
` appeal on the merits. i 


GULAB DA3 v. EMPEROR (PATNA) 


_ Appeal summarily rejected.” 
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Or. Revn. from an order of the District 
Magistrate, Gaya, dated April 2, 1935. 


Mr. “Baldeva Sahay, for the Peti- 
tioner. 

Mr. Parash Nath, for the Crown. 

Judgment.—In my opinion the order 


of the learned District Magistrate against 
which this application is directed cannot 
be supported. On March 25, 1935, the 
petitioner preferred an appeal before the 
District Magistrate against his conviction 
under s. 379, Indian Penal Code, by a 
Magistrate holding second class powers. 
The learned District Magistrate took up 
the appeal on April 2, 1935, and summari- 
ly rejected it, the order which he record- 
ed in the order sheet on that date being 
to the following effect: “Time prayed 
for, I do not agree as notice was given. 
Now, one of 
the petitioner’s grievances ‘in this Court 
was that he had received no timely notice 
that his appeal was to be heard by the 
District Magistrate on April 2. This, 
however, isnot borne out by the order 
sheet. It was also stated that the Pleader - 
who had been instructed by the petitioner to 
argue the appeal was busy elsewhere when 
the petitioner's appeal was taken up by 
the District Magistrate and in the circum- 
stances of the case the learned Magistrate 
should have granted a short adjournment 
to the petitioner. It is, however, unneces- 
sary for me togo into this question as, 
in my opinion, in summarily rejecting the 
appeal the learned District Magistrate 


-disregarded the clear provisions of s. 421, 


Criminal Procedure Oode. That. section 
provides that before an appeal is sum- 
marily dismissed the Court must peruse 
the petition of appeal as well as the copy 
of the judgment of the trial Oourt and it 
can dismiss the appeal only if it considers 
that there is no sufficient ground for 
interfering. The order of the learned 
District Magistrate does not indicate that 
he gave any consideration to the merits 
ofthe case and it appears that he dis- 
missed the case merely for default. There 
is ample authority for the proposition that 
an appeal should not be dismissed merely 
because the appellants do not appear to 
support the petition, but the Appellate Court 
should consider whether there was sufficient 
ground for interfering which would 
imply judicial consideration of the appeal 
on the merits. In these circumstances [ 
would set-aside the order against which 
this application is directed and direct 


that the appeal bere-heard by the present 
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District Magistrate or any other Magistrate 
who may be empowered to -hear the 
appeal and dispose of it 
aw. 


. oN. , Order accordingly. 


PRIVY COUNCIL 
Appeal from the Patna High Court 
October 11, 1935 
Lorp THANKERTON, Sir Jonn WaLLIS 
AND Sik SHADI LAL 
Babu RAMASRAY PRASAD 
OHOUDHARY AND ANOTHER— 
APPELLANTS 
i versus , 
Babuyee RADHIKA DEVI AND OTHERS — 
RESPONDENTS 
Hindu Law—Joint family—One member giving by 

acis or declaration clear and unmistakable inten- 
tion to become separate—No actual division of pro- 
perty— Separation in status, if effected. 
_ A member of a joint family may effect a separation 
in status by giving a clearand unmistakable inti- 
mation by his acts or declarations of a fixed intention 
to become separate, even though he goes on living 
jointly with the other members of the family, and 
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according to. 
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É . š 
Krishna v. 


(P. €.) 


there is no division of property Bal 
Ram Krishna (1), applied. 

Held, on evidence thatthe father of the plaintiff 
had sufficiently and unmistakably manifested his 
intention toseparate from therest ofthe family. 

Messrs. A. M. Dunne, K. C, M. A. Jin- 
nah and P. N. Mitra, for the Appellants. 

Mr. J. M, Pringle, for the Respondent 
No. 1. 

Sir John Wallis.— This is a suit insti- 
tuted by Babuyee Radhika Devi, a minor 
suing by her father-in-law as her next 
friend, for a declaration that she will be 
entitled to succeed to the share of her 
father Ramekant in the suit properties on 
the death of her mother Parbati and the 
determination of her widow's estate, on the 
ground that atthe timeof his death on 
December 29, 1918, Ramakant had become 
separated from his brother Ramasray and 
his: nephew Bindeshwari the Ist and 2nd 
defendants. The High Cort at Patna 
reversing the judgment of the Subordinate 
Judge of Darbhanga has de:reed the suit, 
and the lstand 2nd defendants have ap- 
pealed. 


The following genealogical table shows 
the state of the family. 


RAGHUBAR sy pe 





| 
Ohhatardhari—Musammat Makho 


_ Ohowdhry 
‘died December, 
1914.) 


Ohowdhrain 


l 
` Bbagirath Prasad=Musammat 


Ramakant=Musammat Parbati 


Bhekhdbasi—Musanemat 
Ohowdhry Alakrupi 
(died 1915) 


Baleshar. Chowdhry. 
| 


Ramasray Prasad 


Chowdhry | Nunubati Chowdhry Chowdhrain Chowdhry 
(died before (died (Defendant Defendant 
1914) December 29, No. 5). No. L) 
1918.) 


Bindeshwari Prasad 
Ohowdhry (Defendant 
No, 2) 


| 
Jinut Narain 
Ohowdhry (Defendant 
No. 4.) 


` The family were wealthy zemindars 
and money lenders, and the plaintiff's 
branch of the family owned an eight 
annas share of the suit properties, the 
other eight annas share being owned by the 
minor Baleshwar who was under the guar- 
dianship of his mother Alakrupi. After 
Ramakant’s death his widow Parbati re- 
maired for about a year in her husband's 
family, and then went away to her own 
family . taking with her the plaintiff who 


Babui Radhika Devi=Gobind N. 
(Plaintiff) (born 
October, 1918.) 


Bacha Chowdhry 
(Defendant 
No. 3.) 


Ohowdhry. 


was then aninfant having been born in 
October, 1918, :and never returned. In 
1920 she applied to the Revenue Court for 
registration ofhername in the revenue 
records as having succeeded to her hus- 
band’s share inthe suit properties; but 
owing, it is nowalleged, to want of means 
to prosecute her claim, ente:ed into a com- 
promise with the defendants by which she 
accepted in full satisfaction, a mainten- 
ance allowance of Rs. 3,500 a year and a 


336, 
gum ot Re. $9,000 to be spent on pilgrimages 
and fasting (sic). It is alleged in the 
plaint that she was induced to enter into 
the compromise by fraud and collusion, 
‘but no question as to this arises inthe pre- 
sent. appeal, as it is not contended that the 
widow's compromise affects the plaintiff's 
right to the declaration prayed for in the 
event of her establishing that her father 
Ramakant had separated from the joint 
family. en 
Five years later, when the plaintiff was 
seven years old, her mother arranged to 
marry her to the son of Babu Ajodhia 
Chaudury. Ajodhia was a zemindar of 
means and in a position to’ finance thia 
litigation and there can Le little doubt 
that the prospect of recovering her fatker’s 
share for his son's wife was his induce- 
ment for bringing about this marriage, 
asit was the defendants’ reason for op- 
“posing it. They succeeded in obtaining a 
tem porary injunction restraining the per- 
formance of the marriage, but Ajodhia and 
the plaintiff's mother none the less prcceed- 
ed to celebrate it, thereby exposing them- 
. selves to proceedings for disobeying the 
injunction which did not affect the legality 
of the marriage, and shortly afterwards 


Ajodhia as the plaintiffs next friend filed - 


the present suit on July 20, 1925. 

Itis alleged inthe plaint, and not de- 
nied in the written statement, that at the 
time of hisdeath in 1914, Chatardhari the 
plaintiffs grandfather was living joinly 
with his sons, Ramakant the plaintiffs’ 
father and Ramasray the lst defendant and 
Bindeshwari, the 2nd defendant, who.was 
the son of a deceased eldest son. The omis- 
sion of any mention of Bhekhdari’s branch 
of the family which was then represented 
by his minor son Baleshwar, suggests that 
Bhekhdari’s branch had become divided 
before his death in 1915; and in the judg- 
ment of Kulwant Sahay, J., with which 
James, J. concurred, it is said to have 
been admitted by the defendants at the 
hearing of the appeal that the two 
branchesof ihe family were separate. 
: The rent collections continued to be made 


on behalf of both branches, until in 
1918 owing. to Ramasray's interference 
Baleshwars mother and guardian 


Alakrupi claimed to have separate collec- 
tions for her son’s share. Ramakant took 
no partin this dispute which resulted in 
civil,.and criminal proceedings in the 
course of which Ramasray is said to have 
spent Rs. 30,000 inthe next two years. 
Their Lordships have referred to this dis- 
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‘Judge has refused to act on mosi 


1891. 6. 

pute at the .outset because’ it figures 
largely, in this case as the Subordinate 
of the 
documentary evidence tendered 
plaintiff on the ground that it was fabri- 
cated in support of Alakrupi’s case in this 
dispute .but, as already stated it does not 


-appear that there was then any dispute 


about the separation of the two branches 
of the family nor has it been attempted to 


for the ` 


aw 


show that any of these documents were used ` 


in support of Alakrupi’s case. In their 
Lordships’ opinion this summary rejection 
of the plaintiff's documents was unwar- 
ranted ard deprives the Subordinate 
Judge's finding on the main issue of ‘any 
weight. . 
The plaint in the present case sets up 
the same case as was put forward by the 
plaintiff's mo'her, Parbati, in the mutation 


proceedings in 1920. It alleges in para. — 


3 that owing to unpleasantness in 
the family Ramakant became separated 
in mess, utensils and grain in Fasli 1323 
beginning in October 1915, thatin Fasli 


1324 there was a partition of money, jewels | 


and other movable properties and that 


from the beginning of Fasli 1325, October. 


1917, there wereseparate collections of 


rents. ; 

The Subordinate Judge has given strong 
reasons for holding that the oral evidence 
as tothe alleged divisions of properties 
in Faslis 1323 and 1324 is false, and this 
finding has not been questioned in the 
judgment ofthe High Court. 

As regards the alleged separation in the 
collection of rents a from the beginning 
of Fasli 1325, evidence was given for the 
plaintiff that from that date Ramakant 
collected his own share of the agricultu- 
ral rents from the ryots by his own 
patwaris; but as will appear later, 
Lordships are of opinion that even this 
has not been proved. It is, however, well 
settled that a member of a- joint family 
may effect aseparation in status by giving 
a clear and unmistakable intimation by 
his acts or declarations of a fixed inten- 
tion to become separate, even though he 
goeson living jointly withthe other mem- 
pers of the family and there is no division 
of property Bal Krishna v. Ram Krishna 
and thatis the sort of separation which 
the High Court has found to have taken 
placein the present case. 


(1)58 TA 220; 132 Ind. Cas. 733; AT R 19381 PO. 


154; (1981) A LJ499; 350 WN 815; 34 LW 13; 
Ind Rul. (931) P O 22]: (1931) MWN 793; 54 O 
L J 131; 53 A 300; 33 Bom. L R 1280; 61M LJ 
362 (P O). 


their . 
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The learned Judges have based their 
finding mainly on the documentary evi- 
denceto which their Lordships will now 
proceed to refer. The evidence as to the 
collection of rents from the ryotsis con- 
flicting. The plaintiff has exhibited Ex. 10 
series which purportto be receipts signed 
by patwaris for Ramakant’'s separate share 
of these rents, and the defendants have 
exhibited Ex, U series, similar receipts 
showing collections. on behalf of the joint 
family. There is little to choose between 
the witnesses who prove these receipts. 
Further, there is other evidence in the 
casethat during Kamakant’s management 
the whole. rents of these lands were col- 
lected by a trusted servant of the family 
who divided them between the two sepa- 
rated branches of the family and it was 
Ramasray’s attempt to interfere with this 
system that led to the dispute already 
mentioned. On this part of the case 
their Lordships agree with the Subordi- 
nate Judge that Ramakant is not proved 
tohave obtained separate receipts from 
the ryots for his share of the rents of 
these lands, and are of opinion that the 
first indications of an intention to sepa- 
rate are tobe found in May and June, 
1918, Ramakant wasthen already suffer- 
ing from advanced phthisis, and his wife 
Parbati who gave birth tothe plaintiff in 
the following October, was manifestly with 
child. In these circumstances itis suggested 
it would be only natural that his wife and 
his wife's relations should urge him to 
separate, and it would be equally natural 
that his own famiiy should be strongly 
opposed to separation so that he may well 
have hesitated asto which course to adopt. 

The family wasin receipt of rents from 
six indigo factories under European 
management and on May 4, 1918, Rama- 
kant gave a separate receipt Ex. 1 (a) for 
his one-third share of the rent of the 
Harsingpur factory, and another receipt, 
Ex. 2, was given by his brother amasray 
forthe remaining two-thirds. Exhibit 11, 
dated May 30,and Ex. 17, dated June 
8, are similar receipts for the rent of the 
Mongalgarh factory. Their Lordships 
with the High Court that there are no 
sufficient reasons for rejecting these 
receipts. Then on June 22, 1918, three ap- 
plications Ex. 3, 3 (a) and 3 (b) were made 
by Ramakant, Ramasray and Nanuvetti as 
guradian of her minor son, Bindeswari, 
for mutation of their separate sharesin a 
small property which had been 
purchased in 1917, and their shares were 
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accordingly registered separately in the 
register Ex. D. These are indications of’ 
an intention to separate. On the other 
hand in respect of this period the defen- 
dants have exhibited a single receipt 
Ex. U 14, signed by Ramakant for 
Rs. 29, on account of julkar rent for 
Mauza Ranpurdih on June 2, 1918, and 
a plaint Ex. T, filed by both branches of 
the family on May 27, 1918, for money due 
on a bond executed in 1914. It is stated in 
that plaint that Ramakant his brother 
Ramasray and his nephew Bindeshwari, 
belonged to a joint family and were joint 
in mess and business. The explanation 
accepted by the High Court that this 
statement was made te avoid the necessity 
of obtaining a succession certificate and 
paying succession duty cannot be sup- 
ported as the Succession Certificate 
Act did not apply to property pas-ing 
as in this instance by survivorship. 
In their Lordships’ opinion if this 
evidence stood alone, it might well be 
argued, that it would be insufficient to 
show a fixed and unmistakable intention 
on the part of Ramakant to become 
separate from the joint family, but read 
with the rest cf the evidence, it at least 
suggests that at this time Ramakant was 
contemplating the separation of which he 
gave clear intimation in the last three 
months of his life. 

At the beginning of July, Ramakant 
went to Calcutta, it is said for treatment, 
and did not return home until the middle 
of October. For this period the defendants 
have exhibited two receipts signed by 
Ramakant for the whole rent of the 
Mirzapur and Majhaul factories, dated July 
27, and the October 3, 1918. They have 
also exhibited a large selection of letters 
which passed between Ramakant in 
Calcutta and his brother Ramasray and 
their mother’s brother Soney Lal who is 
said to have been in management, during 
Ramakant’s absence. In their Lordships’ 
opinion these letters are not inconsistent 
with the case of either side, whether it 
was that the delicate subject of separa- 
tion was deliberately avoided, or, as sug- 
gested for the plaintiff, that the defendants 
have kept back the letters containing such 
references. The correspondence exhibited, 
which is admittedly incomplete, deals with 
all sorts of business and family matters; 
and it is certainly remarkable that it 


contains no reference to such an 
-important matter as the dispute then 
going on between Ramasrary and 
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Alakrupi as to the collection of rents 
* which resulted in criminal proceedings 
being taken against Ramasray’s servants 
at the beginning of September. 

However, this may be, it is in their 
Lordships’ opinion established by the evi- 
dence that before leaving Calcutta in 
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October, Ramakant had decided to 
put on record clear and mis- 
takable declarations of his intention 
to separate by filing six suits Ex. 14 


series for his separate shares of the rents 
of lands belonging to the famfly. The 
dispute between Ramasray and Alakrupi, 
in which Ramakant admittedly took no 
part, was then going on; and there is 
nothing surprising in his having preferred 
to avail himself for this purpose of the 
services of Alakrupi’s manager Gopi 
Lal, rather than of the estate servants 
who may well have been under Ramasray’s 
influence. Gopi Lal accordingly saw to the 
preparation of the plaints and vakalainamas, 
or Pleaders’ retainers which were taken 
to Calcutta by one of the plaintiffs witnes- 
ses to :be signed: by Ramakant. They 


were afterwards, as appears from the 
endorsements on the vakalatanmahs 
given by Gopi Lal to the Pleaders, 


and the suits were filed on October 2]. 
The plaints, which appear to have been 
hurriedly drawn and were filed on the 
last day before the suits would have been 
barred, contain numerous mistakes and 
inaccuracies to which Mr. Jinnah has 
called attention, but they all state the 
fact of separation in the clearest terms 
and claim Ramakant’s share of the rents, 
In order to comply with the requirements 
of the Bengal Tenancy Act regarding rent 
suits, the ¿other members of the family 
were made defendants, and the Court 
records, Ex. 16,16 (a) and 16 (b), shows that 
on December 20, shortly before Ramakant’s 
death, Kamasray in three of these suits 
filed applications for time to file written 
statements. It is said that no written 
statements were necessary, as he was only 
a formal defendant; but, if he had then 
- decided to deny the separation after 
Ramakant’s.death which was then impend- 
ing, as he eventually did, he may have 
thought it advisable to take this step as 
showing that he did not admit the fact 
of separation. For reasons already given 
their Lordships are unable to accept the 
defendants’ contention that Ramakant’s 
signatures to the plaints were forgeries, 
and’ that they were filed without his 
knowledge in support of Alakrupi’s case 
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in her dispute with Ramasray. . Moreover, 
they do not stand alone, as there is other 
documentary evidence showing from this 
time onwards a fixed intention to 
separate. 

Exhibit 1, 2 (a) and 9 are separate receipts 
dated October 31, and signed respectively 
by Ramakant, Ramasray and Nanuvetti 
as guardian of her minor son Bindeshwari 
for the one-third shares of the rent of 
the Harsingpur factors. There is also a 
somewhat curious receipt, Ex. E. 2 of the 
October 21, 1919, exhibited by the defend- 
ants in which the minor Bindeshwari 
signed a receipt for the rent of the 
Majhaul factory of Fasli 1326 on behalf 
of himself and Ramasray, omitting 
Ramakaut, who had given his sole receipt 
for the rent for Fasli 1325 on October 3, 
as already stated. Exhibits 6(a)to (d) are 
separate receipts givenon November 21, 
1918, by Ramakant, Nanuvetti as guardian 
of her minor son Bindeswari, Ramasary, 
and Alakrupi as guardian of the minor son 
Baleswari in -full satisfaction of a mortgage 
bond dated January 5, 1907. Their Lord- 
ships agree with the High Court that the 
defendants’ explanation that the mort- 
gagor, who has not been called, insisted 
on the receipt being made out in this 
way cannot be accepted. 

Lastly, on December 10, 1918, within three 
weeks of his death, Ramakant filed four 
returns Ex. 8 to 8 (c) for purposes of road 
cess dealing with his shares in the lands 
of some villages therein mentioned as his 
Separate property, and thus apparently 
availing himself of a last opportunity of 
asserting his separation, 

The case for the appellants has been 
exhaustively argued by both their learned 
Counsel, and after full consideration their 
Lordships, for the reasons already given, 
find themselves unable to differ from the 
finding of the High Court that Ramakant 
had sufficiently and unmistakably manifest- 
ed his intention to separate. They are, 
therefore, of opinion that the appeal fails 
and should be dismisssd with costs, and 
they will humbly advise His Majesty 
accordingly. 

N. Appeal dismissed. 

Solicitors for the Appellants:—Messrs. 
Watkins & Hunter. 

Solicitors for the Respondents:—Messrs. 
W. W. Box & Co. 
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= PATNA HIGH COURT 
Givil Revision Applications Nos. 517 and 519 
of 1934 
= July 23, 1935 
Mowsumap Nook AND SAUNDERS, JJ. 
THAKAHARI DUTT—PETITIONER 
versus 

KASHINATH DUTT—Oppeosrre Party. 

Chota Nagpur Tenancy Act (VI of 1908), s. 218— 
Rent suit of Re. 100 or less—Revision, if lies— 
Deputy Commissioner's order, jinality of—Revision— 
High Court's powers of superintendence—Court com- 
petent to decide question—Decision, if can be inter- 
fered: with—Cwil Procedure Code (Act V of 1908), 
s. 115—Government of India Act, 1915 (5 & 6 Geo, 
¥, c. 83), s. 107. . 

The provisions of s 115, Qivil Procedure Code, 
are not applicable to rent suits in Ohota Nagpur 
Apart from this, revision is expressly barred in 
suits ofthe value of Re, 100 or less under s. 218, 
Chota Nagpur Tenancy Act, This section makes it 
perfectly clear thatthe judgment of the Deputy 
Commissioner shall be final and not open to revision 
or appeal, except as provided therein, and the only 
provision is that ifa suit is tried by the Deputy 
Oollecter, an appeal shall lie to the Deputy Commis- 
sioner. - 

The Rent Courts of Ohota Nagpur are subordi- 
nate to the Patan High Oourt, and though in certain 
class of cases no appeal lies ta the High Court the 
right of superintendence exists But the power of 
superintendence is to be exercised very sparingly 
and only in cases where there has been a patent 
abuse of power by the Subordinate Ocurt, and should 
nob be exercised to rectify a wrong decision on a 
point of law or fact in cases in which the Subordi- 
nate Court had jurisdiction to decide those points. 
The question whsther or not lands for which renis 
were claimed under s. 21%, Chota Nagpur Tenancy 
Act, were agricultural is one of those cases in which 
the Subordinate Courts have jurisdiction to decide 
the points, y 

Mr. N. N. Banerji, for the Petitoner. 

Messrs. A. B. Mukherjee and B. B.Mu- 
kherjee, for the Opposite Parties. 

Mohammad Noor, J.—Thes3 two ap- 
plications are directed against two appellate 
orders of the Additional Deputy Oommis- 
sioner of Dhanbad, remanding two rent 
suits tothe Deputy Collector for trial oa 
merits. The learned Deputy Collector had 
held that the suits were not entertainable 
by the rent Court constituted under the 
Chota Nagpur Tenancy Act, as the lands 
to which they related were not agricul- 
tural. The suits being valued at Jess 
than Rs. 100 each, the plaintiffs appealed 
to the Deputy Commissioner, who held that 
the landa were agricultural and thatthe 
suits lay before the Deputy Collector. He 
remanded the suits for trial on merits. 
The defendanta have come up in revision. 
A preliminary objection has been taken on 
behalf of the plaintiffs that these revisional 
applications are incompetent as the High 
Court has no jurisdiction to interfere in 
matters arising out of rent suits not ex- 
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ceeding Rs. 100 in value. Reliance was 
placed on s. 218, Chota Nagpur Tenancy 
Act, which lays down that 

“Jn suita referred toin cl. (2) (© or cl. (7) of 
a. 139, tried and decided by a Deputy Commis- 
sioner if the amount sued for, or the value of the 
property claimed, does not exceed one hundred 
rupees, the judgment of the Deputy Commissioner 
shall be final, and not open to revision or appeal 
except as provided in sub-s. (2}.” 

There are, however, certain exceptions 
with which we are not concerned in the 
present case. Sub-s. (2) then provides 
that 

“When any such suitin which, if tried and 
decided by a Deputy Commmissioner, the judgment 
ofthe Deputy Commissioner would be final, is tried 
and detided bya Deputy Collector, an appeal from 
the judgment of the Deputy Collector shall lie to 
the Deputy Commissioner." 

The learned Advocate for the plaintiffs 
has argued that in suit of Rs. 100 or less 
in value the only appeal provided is when 
the suit is tried by the Deputy Collector 
and that it lies to the Deputy Commissioner. 
Revision is expressly barred and the High 
Coart has no jurisdiction to- interfere either 
under s. 115, Oivil Procedure Code, or 
s. 107, Government of India Act. On the 
other hand, it is urged on behalf of the 
petitioners that the Courts of Deputy Col- 
lector and Deputy Commissioner when 
dealing with rent suits are subordinate to 
the -High Court in spite of the fact that no 
appeal or revision has been provided for 
to the High Court in suits of value of 
Rs. 100 or less. Section 224 provides, in 
rent suit of the value of more than Rs, 100, 
an appeal to the Judicial Commissioner, 
who js the District Judge for Chota 
Nagpur, and a second appeal to the High 
Court. In suits of more than Rs. 5,000 in 
value an appeal against the decree of the 
Deputy Collector or Deputy Commissioner 
is provided direct to the High Court. It 
is therefore contended that as appeal lies 
to thig Court from the judgments of the 
Deputy Collector and Deputy Commissioner 
in some cases, they are subordinate to this 
Court and subject to its revisional jurisdic- 
tion, At any rate, this Court has power 
of superintendence. The learned Advocate 
has relied upon a Full Bench decision of 
this Court in Sheonandan Prasad Singh v. 
Emperor (1), where it was held that where a 
subordinate Court is subject to the appel- 
late jurisdiction of the High Court in 
certain cases only, the right of superin- 
tendence exists and its exercise is not 


confined to cases where a right of appeal 
Q) 3 P Ld 581; 46 Ind. Oas, 977; AI R1948 
Pat. 103; 19 Or. L J 833; (1919) Pat. 1; EP L W 


324. 
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lies to the High Court. Reliance has also 
been placed upon a decision of the Calcutta 
High Court in Kartik Chandra v, Gora 
Chand (2). In view of the authorities on 
the point I am inclined to hold that the 
Rent Courts of Chota Nagpur are subordi- 
nate to this Court, though in certain class 
of cases no appeal lies to this Court and 
the right of superintendence exists. But 
the matter does not end here. We have to 
see the extent of this power and how far 
it has been taken away by express 
legislative provisions. 

Now the Code of Civil Procedure does 
not in its entirety apply to rent suits in 
Chota Nagpur. Section 265, enumerates 
those provisions of the Code 
which are applicable to them. 
The power of revision is not one of them. 
‘The local Government have, however, been 
given power to prescribe by rules that any 
other provision of the Code shall apply to 
all or any classes of cases before the 
Deputy Commissioner. No such rule has, 
however been, framed. I am therefore 
clearly of opinion that the provisions of 
s. 115, Civil Procedure Code, are not ap- 
plicable to rent euits in Ohota Nagpur. 
Apart from this, revision is expressly barred 
in suits of the value of Rs. 100 or less 
under s. 218, Chota Nagpur Tenancy Act. 
This section makes it perfectly clear that 
the judgment of the Deputy Commissioner 
shall be final and not open to revision or 
appeal, except as provided therein, and the 
only provision is that if a suit is tried by 
the Deputy Collector, an apeal shall lie to 
the Deputy Commissioner. This was the view 
taken by Ross. J., in Ambika Bala Desai 
v. Gobind Naik, 113 Ind. Cas, 697 (3). The po- 
wer of revision having been taken away by 
the express provision of law, it is to be consi- 
dered how far wecan interfere under our 
power of superintendence under the Govern- 
ment of India Act. Assuming that the 
power of superintendence of this Court is 
not affected by s. 218, Ohota Nagpur Ten- 
ancy Act, the question is whether these 
cases are such that the power should be 
exercised. It has been repeatedly held 
that the power of superintendence is to be 
exercised very sparingly and only in cases 
where there has been a patent abuse of 
power by the subordinate Court, and should 
not be exercised to rectify a wrong deci- 
sion on point of law or fact in cases in 
which the subordinate Court had jurisdic- 
tion to decide those points, Now the question 


(2) 40 O 518; 20 Ind, Oas. 420; 17 OL J 593. 
23) 113 Ind, Oas. 697; A IR 1998 Pat. 567. 
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before the trial Court was whether or not 
the lands for which the rents were claimed 
were agricultural. This was a dispute 
which the trial Court was competent to 
entertain and decide. It decided itin a 
particular way namely, that the lands were 
not agricultural and therefore the suit did 
not lie in the Revenue Court, The Ad- 
ditional Deputy Commissioner again, had 
no doubt a right to entertain the appeal 
which has expressly been provided for in 
s. 218, Ohota Nagpur Tenancy Act, and 
was, competent to decide the issue. He 
came to the conclusion that the lands were 
agricultural and therefore the suits were 
entertainable by the Revenue Court. The 
utmost which can be urged is that the 
learned Deputy Commissiouer has wrongly 
decided the question: but this does not 
justify the exercise of the power of sup- 
erintendence of this Court. 

I would therefore reject these applica- 
tions with costs hearing fee one gold 
mohur in each case. 

Saunders, J.—I agree. 

N. Petition rejected. 
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LAHORE HIGH COURT 
Second Civil Appeal No. 477 of 1930 
November 2, 1934 
COLDSTREAM AND BHIDE, JJ. 
RAMJI DAS —DEFENDANT— APPELLANT 


versus 
KHIALI AND ofHERS—PLAINTIFFS— 
RESPONDENTS 


Res judicata—Res judicata between co-defendants 
—Conditions—Court-fees—Redemption suit decree— 
Appeal by mortgagee Claim for interest for additional 
mortgage—Held, court-fees should be paid for relief 
of interest. 

In order that a decision in a previous suit 
should operate as res judicata between co defenants, 
the following conditions must be satisfied: (1) 
There must be a conflict of interest between the 
defendants concerned; (2) it must be necessary to 
decide this conflict in order to give the plaintif 
the relief he claimed, and (3) the question 
between the defendants must have been finally 
decided. Munni Bibi v, Tirloki Nath (2), and Maung 
Sein Done v. Ma Pan Nyun (1) relied on, 

Where in an -appeal from a decree for redemption 
by the mortgagee, the appellant claims also interest 
on additional mortgage the two reliefs are independent 
and additional court-fees should be paid on the 
relief for interest. 

S. ©. A. from an order of the District 
Judge, Hissar, dated November 22, 1929. 

Messrs. J. N. Aggarwal and Asa Ram 
Aggarwal, for the Appellant. 

Mr. J. L. Kapur, for the Respondents. 

Bhide, J.--This second appeal arises 
out of a suit for redemption of land, the 
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material facis of which were briefly as 
follows: The land in dispute was mort- 
gaged by Asa, father of the plaintiffs, in 
favour of Lachhmi Narain, father of Ramji 
Das defendants No. 1 for Rs. 1,105 on 
November 9, 1899. Additional charges of 
Rs. 98 and Rs. 580 were created on the 
same land in the years 1900 and 1917, 
respectively. After the death of Asa his 
widow acting as guardian on behalf of the 
plaintiffs sold one-half of the land to 
defendant No. 2, Raghbir Singh. It was 
agreed between the parties by the terms of 
the sale deed that Raghbir Singh was to 
redeem the whole land for the benefit of 
the plaintiffs. Raghbir Singh presented an 
application to the Assistant Collector under 
Punjab Act IL of 1913 for redemption of 
the land, but the Assistant Collector holding 
that complicated questions of law and fact 
were involved, dismissed the application 
and directed Raghbir Singh to seek his 
remedy by aregular suit in a Civil Court. 
Raghbir Singh accordingly instituted a suit 
for redemption to which the present plain- 
tifs were made parties. The suit was, 
however, dismissed on the ground that it 
was barred by time, inasmuch as it was 
instituted more than one year after the 
dscision of the Assistant Collector. There- 
after the present plaintiffs instituted a suit 
for redemption of the same land and the 
Courts below have passed a decree in their 
favour. From this decision Ramji Das has 
preferred a second appeal. 

The learned Counsel for the appellant 
contended at first that the decision in the 
redemption suit instituted by Raghbir 
Singh operated as res judicata and the 
plaintiffe’ suit should have been dismissed 
in toto. Later on, however, it was pointed 
out that the appellant had paid court-fee 
on only Rs. 892 and when an objection 
was raised by the office, he bad explained 
that he only contested the decision of the 
Courts below in respect of half the land; 
in other words, the appellant’s case now 
was that the present suit should have been 
held to be barred in respect of the share 
of Raghbir Singh only. The argument 
was accordingly confined to this point. 

The learned Counsel for the appellant 
conceded that any person interested in the 
mortgaged property is entitled to redeem 
the whole of the property, cf. 8. l, 
Transfer of Property Act, but he contended 
that inasmuch as the plaintiff were 
parties to the suit instituted by Raghbir 
Singh and as that suit was dismissed, the 
decision was binding on the plaintiff at 
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least so far asthe share of Raghbir Singh | 
was concerned. Jn support of this conten- 
tion the learned Counsel cited a decision of 
their Lordships of the Privy Council report- 
ed as Maung Sein Done v, Ma Pan Nyun, 
137 Ind. Cas. 328 (1). This decision, 
however, does not seem to me to support the 
learned Counsel's contention. The plaintiffs 
and the appellant were co-defendants in 
the previoug case. Their Lordships have 
pointed out in Maung Sein Done v. Ma Pan 
Nyun, 137 Ind. Oas. 328 (1) as well as in 
several other decisions, [see Munni Bibi v. 
Tirloki Nath (2) and Kishun Prasad v. 
Durga Prasad (3)|, that in order that a 
decision in a previous suit should operate 
as res judicata between co-defendants the 
following conditions must be satisfied : (1) 
There must be a conflict of interest between 
the defendants concerned. (2) It must be 
necessary to decide this conflict in order to 
give the plaintiff the relief he claimed, and 
(3) The question between the defendants 
must have been finally decided. 

None of these conditione can be said to 
have been satisfied in the present instance. 
The only question that was decided by the 
Court in the previous suit was that the 
suit of Raghbir Singh was time-barred. 
The question whether the present plaintiffs 
were entitled to redeem the land was 
neither put in issue nor decided. 

The only other point argued by the 
learned Counsel was that the Courts below 
have erred in not granting any interest on 
the additional mortgage deed for Rs, 98 
executed in the year 1900. This mortgage 
deed is not very happily worded and the 
question whether the interpretation placed 
upon it by the learned District Judge was 
correct is perhaps arguable. But the 
learned Counsel for the respondents point- 
ed out that no court-fee had been paid by 
the appellant on the interest on this mort- 
gage deed which is now claimed, The 
learned Counsel for the appellant explained 
that he had not paid separate court-fee 
because this minor relief is included in 
the relief with respect to the redemption 
(t) AIR 1932 P O 161; 137 Ind. Cas. 328; 59 I 
247; 10 R 322; Ind. Rul. (19382) P O 184; 36 
WN726, 550 L J 403; 34 Bom L &R 1040; 
ML J 64,90 WN 617; (1982) AL J 735; 33 
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“ of one-half of the land on which he had 
paid court-fee. Ido not see how the relief 
as regards the interest on this mortgage 
deed can be said to be included in the 
other relief. The matter might have been 
different if the appellant had claimed that 
the whole suit should have been dismissed. 
Tf he had claimed such arelief it might 
perhaps have been said that the relief as 
to interest was a minor relief included in 
the other relief as regards the dismissal 
of the whole suit: cf. Nazar Mahomed v. 
Kala Ram (4). But this is not his case 
now. He has. paid court-fee only with 
respect tothe redemption of half the land. 
In the circumstances it seeme to me that 
the two reliefs now claimed in appeal must 
be locked upon as independent and there- 
fore court-fee should have been paid on 
the relief as regards the interest on the 
mortgage deed of 190). The necessity for 
paying additional court-fee on interest 
was pointed out by the office, but the 
learned Counsel deliberately took up the 

position that it was not necessary to pay 
court-fees on that relief and inthe circum- 

stances there seems to be no justification 
for granting the appellant further time 
for making up the deficiency in the court- 
fees at this stage. No other point was 
pressed. J would dismiss the appeal with 
costs. 

. Coldstream, J.—I agree. 


D, Appeal dismissed. 
(4) 9 L 563; 113 Ind. Cas, 538; A I R 1929 
Lab. 190. ` f 


—— 


PATNA HIGH COURT 
Appeal from Originál Decree No. 4 of 1934 
With Appeal from Original Order 
No. 149 of 1934 
September 25, 1935 
MOHAMMAL Noog AND SAUNDERS, JJ. 
BAHURIA RAM SAKHI KUKR— 
PLAINTIFF—APPELLANT 
versus 
BINDESWARI SARAN AND OTHERS— 
; DEFEN DaNTS-- RESPONDENTS 
Administraion—Letters of administration— Order 
obtained by tuo ladies for grant to them of letters— 
Mortgage of properties of estate for payment of court- 
fee to obtain letters— Mortgage, if binding on estate— 
Right of mortgagee to realise principal advanced with 
reasonable interest, 
The power of the executor is derived from the 
will whilst the power-of an administrator is derived 


from the Court and nothing can be done by him , 


until the - administration is granted. A person to 
whom letters) of administration are subsequently 
granted is an absolute stranger to the estate till the 
grant, Where therefore two ladies have obtained 
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an order for grant to them of letters of admin? 
tration of the estate of the deceased, but have n° 
obtained such letters, they have no power to mort- 
gage the properties of the estate and any mor” 
gage effected by them is not binding on the 
estate. But where the mortgagees have advanced 
the money to the ladies to pay court-fee for obtain- 
ing letters of administration, they are entitled 
to realise the principal advanced together with 
interest on the general ground that a man who 
advances money to another is entitled to geta 
reasonable amount of interest. Though the decree- 
holders are not entitled to execute their decree as 
a mortgage decree against the estate, they are 
entitled in execution of their decree to realise the 
principal sum with interest. i 

Appeal from a decision of the Subordinate 
Judge, First Court, Chapra, dated Febru- 
ary 4, 1933. 

Messrs. G. P. Das, Jadubans Sahay and 
Rajeshwari Prasad, for the Appellants in 
M. A. No. 149 of 1934. | 

Messrs. G. P. Das, Pitambar Misra and 
Sukhdeo Prasad, for the Appellant in F. 
A. No. 4 of 1934. 

Mr. Harnarayan Prasad, for the Respon- 
dents in M. A. No. 149-34. 

Messrs. Har Narayan Prasad and Jalesh- 
war Prasad, for the Respondents in F.A. 
No. 4 of 1934. 


Muhammad Noor, J.—The facts lead- 
ing to these two appeals are these : 

One Trigunanand Upadhya died on 
July 26, 1915, leaving a will of the same 
date, His two granddaughters, Babui 
Rajeshwary Kuar and Babui Bhagwati 


"Kuer (daughter's daughters) obtained on 


June 4, 1921, an order for grant to them of 
letters of administration of the estate of the 
deceased, It appears that at that time 
under some previous order of the District 
Judge the properties were in the possession 
of the Court of Wards who was asked to 
pay the court-fee payable on the letters of 
administration. On November 26, 1921, the 
Collector of the District representing the 
Court of Wards replied that he was not 
prepared to pay thecourt-fee, It seems that 
the two ladies then executed a mortgage- 
ueed in favour of Bindeshwari Saran and 
Harihar Saran, the principal respondents, in 
these two appeals for a sum of Rs. 10,000 
mortgaging ihe properties of the estate, 
The object of the loan as mentioned in the 
mortgage-deed was the paynent of the 
court-fee which amounted to Rs. 9,636; the 
balance was stated to have been taken for 
costs of the execution of the document and 
its registration and for some sundry ex- 
penses, This deed is dated December 19, 
1921, and the court-fee was paid in Court on 
December 21, 192], and letters of adminis- 
tration were issued on January 3, 1922, ` 
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The mortgage was not redeemed and the 
mortgagees, viz, Bindeshwari Saran and 
Harihar Saran had to institute a suit for 
enforcement of that mortgage (Mortgage 
suit No, 119 of 1928), which was decreed on 
July 25, 1930, and the decree was made 
absolute on July 25, 1931, Thereafter 
Bahuria Ramsakhi Kuar, widow of the 
testator, brought a suit for a declaration 
that the mortgage created by the two ladies, 
Rajeshwari Kuar and Bhagwati Kuer, was 
not binding upon the estate of her husband 
and that the mortgagees were not entitled 
to sell the mortgaged properties of the 
estate in execution of their decree and for 
a permanent injunction against them not 
to do so, Her case was that the court-fee 
was paid by thetwoladies after pledging 
their ornaments, The learned Subordinate 
Judge who heard the suit, though he prasti- 
cally dismissed it, has in form passed a 
decree that the plaintiff, Bahuria Ram 
Sakhi Kuar was entitled to redeem the 
OT gae, .The term of the decree runs 
thus : 

“The suit is decreed. The plaintiff will be en- 
titled to pay to defendants, Nos. 1 and 2 (the 
mortgagees) the money due to them under the 


decree passed by the Court in Suit No. 119 of 1928, 
within six months from this date,” 


Iam unable to appreciate this order, 
Nor can I appreciate his observation that 
the plaintiff (Ramsakhi Kvar was entitled 
to avoid the mortgage only by paying the 
mortgage decree money on the amount 
which has already been realised by the 
morigagees, Everybody affected by a 
simple mortgage decree can avoid its effect 
by paying up the decree. For this no 
decree of a .Court is needed. The only 
effect of this decree was that the period of 
grace was extended but it was of no practi- 
cal advantage to the plaintiff Bahuria Ram- 
sakhi Kuer and she has preferred an appeal 
against this decree and it is First Appeal 
No, 4 of 1934. The only point to be deter- 
mined in this appeal is whether the 
mortgage decree obtained by the principal 
respondents, viz., Bindeshwari Saran and 
Harihar Saran is binding upon the estate 
ef the testator Babu Trigunanand Upa- 
dhaya. 

Coming to Miscellaneous Appeal No. 149 
of 1934, it seems that the two ladies, Raj- 
eshwarl Kuarand Bhagwati Kuar to whom 
letters of administration was granted did 
xot perhaps carry on the administration 
properly. Therefore, the letters of adminis- 
tration was revoked and fresh letters of 
administration have been granted-to Babu 
Sukhdeo Prasad, an Advocate of the Court, 
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Babu Sukhdeo Prasad was added in the 

execution proceedings of the mortgage 
decree as a judgment-debtor. He objected 
under s. 47, Civil Procedure Code, to the 
execution being taken out against the 
estate onthe ground that the two ladies 
had no power to mortgage the property of 
the testor's estate they not being then 
the administrators appointed by the Court, 
and that even had they been properly 
appointed administrators, they had no 
power to’mortgage the properties without 


“the sanction of the Court and further that 


the two ladies were not sued in their 
capacity as administratora of the estate and 
therefore the decree was not executable 
against the estate and the new adminis- 
trator ought not have been added as judg- 
ment-debtor. The learned Subordinate 
Judge has overruled these objections and 
the administrator has come up in appeal 
(Miscellaneous Appeal No. 149 of 1934). 
We are informed that since then the bulk 
of the decretal money has been - realised 
and a very small portion, something like 
about Rs. 1,400 only, is still to be realised. 
The question to be decided in this Miscel- 
laneous Appeal is also practicelly the 
sume as inthe First Appeal, viz., whether 
the mortgage decree obtained by the two 
respondents, Bindeshwari Saran and 
Harihar Saran, is binding on the estate, and 
if so, to whatextent the execution could 
legitimately be taken against that estate. 
Itis clear thet at the time of the ex- 
ecution ofthe mortgage the two ladies, 
Rajeshwari Kuar and Bhagwati Kuar, were 
not administrators of the estate the 
letters of administration not having been 
granted to them till then. The law in 
this respect as it then stood was contain- 
ed ins. 90 of the Probate and Adminis- 
tration Act of 1881 (corresponding to s. 307 
of the Indian Succession Act of 1925}. An 
administrator is not empowered to alienate 
the property under his charge with the 
sanction of the Court. Here, however, we 
have a case in which the act complained 
of was the mortgage created prior even to 
the issue of the letters of administration 
to the ladies. Under s. 14 ofthe Act of 
1881 (corresponding to s. 220 of the Indian 
Suecession Act, 1925) letters of adminis- 
tration entitled the administrator of rights 
belonging tothe intestate as effectually as 
if the administration had been granted at 
the moment after his death. The principle 
of this section and of s. 15 (mows. 221 
of the Indian Succession Act, 1925) appliee 
also to administration grants with the 
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will annexed. But this section has no re- 
ference whatsoever to the administrator's 
power of making a transfer prior to the 
grant of administration, It only says that 
all the rights which were vested in the 
intestate will vest in the administrator as 
ifthe administration has been granted to 
him immediately on his death. The next 
section says that letters of administration 
do not render valid any intermediate 
acts of the administrator tending to the 
diminution or damage ofthe intestate. No 
doubt an alienation of preperty obviously 
causes diminution of the estate. It is set- 
tled law that the power of the executor is 
derived from the will whilst the power of an 
administrator is derived from the Court 
and nothing canbedone by him until the 
administration is granted. A person to 
whom letters of administration are sub- 
sequently granted is an absolute stranger 
to the estate till the grant, and therefore, 
the two ladies, in my opinion, had absolute- 
ly no power to mortgage the properties of 
the estate, and we hold that the mortgage 
as such was not binding upon the estate. 
But the matter does not end here. The 
money was borrowed, according tothe 
recital inthe mortgage deed for paying the 
court-fee which was payable by the estate 
of the deceased. The decree has to a very 
large extent been realised and the question 
whether the money was realizable asa 
mortgage debtor as a simple debt has 
pow become ofa purely academic interest. 
The only questicn now to be decided is 
whether the money has been rightly rea- 
lised underthe execution of the decree and 
whether the decree-holders were to refund 
‘any emount tothe estate of the deceased, 
and if so, how much, In part IL, book 
1, Ch. I, of Williams on Execuiors, 
the law on this point is thus stated: An 
administrator derives his title wholly 
from Court; he has none until the letters 
of administration are granted, and the 
property of the deceased vests in him only 
from the time of the grant; but if during 
the time when there is no personal 
representative of the estate ofa deceased 
person, services have been render- 
ed which not only were for the benefit 
of the estate but also were rendered un- 
der acontract with some one who subse- 
quently by becoming administrator be- 
came authorized to bind the estate and 
who ratified the contract, the estate of 
such deceased person jis liable for such 
services. Therefore the mortgagees Binde- 
shwari Saran and Harihar Saran having 
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advanced money for the payment of the 
court-fee payable by the estate of the 
deceased are entitled to get back the 
money not only the principal but also 
interest at a reasonable rate and the cost 
of realisation. No doubt in her suit Bahuria 
Rameakhi Kuar denied the genuineness 
of the mortgage and characterised it as 
fraudulent but her learned Advocate Mr. 
Gajendra Prasad Das with his usual fair- 
ness has not thought it fit to prees that 
point before us. In fact there is no subs- 
tance in this part of her case as has been 
held by the learned Subordinate Judge. 
The leraned Advocate has, however, con- 
tended that ascne of the mortgagees, Mr. 
Biudeswari Prasad, was a lawyer for her 
in some stage of the probate proceeding 
and the father of another mortgagee (Babu 
Jagarnath Saran) was also alawyer for 
her in that case, they were not entitled to 
any interest whatsoever as they 
took advantage of their position. I am 
unable to accept this contention. First 
of all this point was not raised before the 
lower Court noris there any material to 
show that the two gentlemen were the 
plaintiff's lawyers in the proceeding in 
question. But apart from this there is 
no question of any undue advantage being 
taken by these two gentlemen. The posi- 
tion was, that letters of administration 
were ordered to be given to the twoladies 
but they had no money to pay the court- 
fee, and if these two gentlemen came up 
to advance the money, there was nothing 
is this which can be characterised as un- 
fair. Now, the interest under the bond 
is 18 per cent. per annum, simple. In my 
opinion, however, the mortgagees are not 
entitled to get interest on the the basis of 
contract as at the time when the money 
was advanced the two ladies were not in 
a position to enter into a contract on behalf 
of the estate. They areentitled to interest 
on the general ground that a man who 
advances money to another is entitled to 
get a reasonable amount of interest. In 
my opinion interest of 15 per cent, per 
annum simple is a reasonable amount 
which they are entitled to get. 

In First Appeal No. 40f 1934 the order 
will be that the plaintiff's suit be decreed 
and it be declared that the mortgage 
decree was not binding upon the estate, 
but that the estate was bound to pay the 
defendants Nos. 1 and 2of that suit the 
principal sum of Rs. 10,000 together with 
interest “at the rate of 15 per cent. per an- 
num simple interest from the date of the 


1935 
loan till the date of realisation together 
with the costs of the suit awarded in the 
mortgage decree and that the parties will 
bear their own costs throughout. 

Miscellaneous Appeal No. 149 of 1934. 
The decision given above governs this 
appeal also. The only additional point 
urged in this appeal was that the two ladies 
Rajeshwari Kuar and Bhagwati Kuer, 
were sued not as administrators but in 
their own individual capacity. I am, 
however, of opinion that the learned Sub- 
ordinate Judge has rightly held that the 
plaint clearly showed that the suit was 
intended to be against the estate as re- 
presented by the administrators. The 
order, therefore, will be that the appeal be 
partly allowed. Though the decree-holders 
were not entitled to execute their decree 
asa mortgage decree against the estate 
of the deceased, they were entitled in ex- 
ecution oftheir decree to realise the 
principal sum of Rs. 10,000 together with 
15 per cent. per annum simple interest, 
from the date of the loan till the date of 
„realisation together with the costs of the 
mortgage suit, 


I would direct that an account be pre- - 


pared on these lines interest on the sum of 
Rs. 10,600 should be calculated from the 
‘date of the loan till the date on which 
any money was paid towards the satisfac- 
tion of that debt; if the amount paid was 
not more than the interest due on that date, 
the entire amount paid will be credited 
towards the interest and the principal 
will continue to carry interest at the 
rate specified above. To the sum found 
due onthe date of the last payment will 
be added the amount of cost allowed in 
the mortgage suit; if the respondents 
have realised anything in excess according 
to the above calculation, they will have to 
refund itto the administrator with interest 
at the rate of 12 per cent. per annum from 
the date of such excess payment till the 
date of refund, 

Parties will bear their own costs of this 
appeal also. 

Saunders, J.—I agree. 

X. Order accordingly. 


DORASWAMY AYYAR V. ARUNAOHALA AYYAR MADR.) 
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MADRAS HIGH COURT 
Civil Revision Petition No. 1131 of 1933 
August 15, 1935 
CORNISH, J. 
DORASW AMY AYYAR— DEFENDANT 
— PETITIONER 
versus 
ARUNACHALA AYYAR AND OTHERS 
—PLaINTIrFs AND DEFENDANT No. 2 
—RESPONVENTS 
Contract Act (IX of 1872), 8. 2—Mere promise to 
pay subscription, whether enforceable—Necessity of 


consideration. h 
A mere promise to subscribe a sum of money or 


the entry of such promised sumin a subscription 
list is not enforceable. In order that such a pro- 
mise may be enforceable there must have been some 
request by the promisor to the promisee to do some- 
thing in consideration of the promised subscription 
or an undertaking by the promisee to do something 
as part of the bargain. Kedar Nath Bhattacharjee 
v. Gorie Mahomed (1), referred to, In re Hudson (2), 
followed. 

C. R. P. under s. 25 of Act IX of. 
1887, praying the High Court to revise the 
Court of the District Munsif of 
Arani, dated February 25, 1932, and made 
in S. C. S, No. 1331 of 1931. 

Mr. P. Somasundaram, for the Peti- 
tioner. or f 

Mr. M. Patanjali Sastri, for the Respon- 


dents. 


Judgment.—This civil revision peti- 
tion arises out of a suit in which the 
trustees of a temple sought to recover a 
contribution promised by a subscriber to 
a subscription list for the repairs of a 
temple. 

It appears upon the facts found in the 
lower Court that the plaintiffs—the present 
respondents—the trustees—entered into a 


- contract for the necessary repairs in the 


month of February 1928, and the maistry of 
the contractor was supplied with money 
from the village common fund. As the 
work proceeded more money was required, 
and to raise this money subscriptions 
were invited and a subscription list opened. 
This was in October. The present peti- 
tioner put himself down in the list for 
Rs. 125, and it is to recover this sum that 
the suit was filed. The lower Court has 
decreed the suit. The plaint founds the 
consideration for this promise as follows:— 
That plaintiffs relying on the promise of 
the subscriber incurred liabilities in 
repairing the temple. The question is, 
does this amount toa consideration. The 
definition of consideration in tbe Indian 
Contract Act is that where at the desire 
of the promisor the promisee has done or 
abstained from doing something, such act 
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or abstinence is called consideration. 
‘Therefore, the definition postulates that 
the promisee must have acted on some- 
thing amounting tomore than a bare 
promise. There must be some bargain 
between them in respect of which the con- 
sideration has been given. In Kedar 
Nath Bhattacharjee v. Gorie Muhammad 
(1), the position ig put.thus: The sub- 
scriber by subscribing his name says in 
effect ‘In consideration of. your 
agreeing to enter into a contract to erect or 
yourselves erecting this building, I 
undertake to supply the money to pay for 
it up tothe amount for which I subscribe 
by name . . . Andit was observed 
that that is a perfectly good contract. But 
I think it cannot now be accepted that 
the meré promise to subscribe a sum 
of money or the entry of such promised 
sum in a subscription list furnishes con- 
sideration. There n.ust have been some 
request by the promisor to the promisee to 
do something in consideration of the 
promised subscription. This is the rule 
to be deduced from the only other case 
that Ihave been alle to’ discover relating 
tothe recovery of a promised subscription 
on the basis of a contract. That case is 
In re Hudson (2). The promise there was 
to contribute a large sum of money to the 
Yongregational Union for the payment of 
Chapel debts. The promisor paid large 
instalments of his promised contribution 
and then died. The Congregational Union 
then sought to make the promisor's 
executors liable. The contention was that 
on the strength of the promise the 
Committee of the Union had incurred 
liabilities, and that this amounted to 
consideration. It was held that the claim 
was unsustainable inasmuch ‘as the 
promisee had not unJlertaken any liability 
as part of the bargain with the promisor. 
Mr. Justice Pearson in his judgment said: 
“What is the consideration for the promise which 
wasto make it a contract? ‘There was no considera- 
tion at all. Mr. Oookson says that there really 
was aconsideration, because the consideration was 
the risks and liabilities which the parties were to 
undertake who composed themselves into a 
committee and became the distributors of the 
fund, In the first place there was no duty 
between themselves and Mr. Hudson (the promisor) 
which they undertook, at that time there was no 


binding obligation between themselves and Mr, 
Hudson”. 


In the present case it is not pleaded 
nor is there evidence that there was any 
request by the subscriber when he put 


(1) 140 64 at p.67. 
(2) (1885) 54L J Oh. 811; 33 W R819, 
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his name in the list for Rs. 125 to the 
plaintiffs to do the temple repairs or that 
there was any undertaking by them to do 
anything. In my opinion this was a bare 
promise unsupported by consideration, and 
the suit ovght to have been dismissed. 

The petition is allowed with costs through- 
oub. 


Ae Petition allowed. 


PATNA HIGH COURT ' i 
# Criminal Revision Petition Not 291 of 1935 
July 16, 1935 
DHAVLE, J. 
~ RAM BRIOH LAL-—PETITIONEB 
versus 
i EMPEROR—Oppostrs Party 

Penal Code (Act XLV of 1860), s.379—Tenant in 
possession cutting tree on leased land and remov- 
ing wood—Offence of theft, if committed- 
Bengal Tenancy Act (VIII of 1885), s. 23— 
Interpretation of—Question of ‘tenant's right ‘to 
trees—Criminal law is not to be applied--Landlord 
and tenant. 

The offence of theft is an offence against 
possession and when the tenant who ia in 
possession cuts down a tree standing onthe land 
and removes the wood thereof, no offence of 
theft is committed. 

The settled interpretation of s. 23, Bengal 
Tenancy Act, is that the occupancy raiyat is 
entitled to cut down trees standing on his hold- 
ing unless the landlord can establish a custom 
prohibiting the cutting down of such trees, and 
where there may arise difficult questions of what a 
tenant may or may not do to trees standing on his 
own holding, the criminal law is not, the appropriate 
law to apply. f 

Or. R. P. from an order of the First 
Class Magistrate, Barh, dated March 6, 
1935. s 
Mr. B. C. Sinha, for the Petitioner, 

Order.—In this case a tenant was 
prosecuted at the instance of his landlord 
for the theft of a barh tree apparently in- 
cluded in his holding. His defence was 
two-fold : (1) that he did not cut the tree on 
the oceasion mentioned b, the prosecution, 
but five or six years previously and þe- 
cause the treehad dried upand that 
he had re-placed it by another 
tree ; and (2) that as the tree stood on his 
raiyati land, he had aright to cut it and 
remove the wood according to the village 
custom. The Magistrate overruled these 
pleas and sentenced the petitioner under 
s. 379 to a fine of a Rs. 35 with one month's 
rigorous imprisonment in default. An 
application was made to the Sessions 
Judge for referring the matter to this 
Court but was summarily rejected. The 
learned Advocate for the petitioner has con- 
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tended that as the tree stood on the hold- 
ing of the petitioner and the offence of 
theft is an offence against possession, the 
petitioner cannot to held guilty of theft 
even if the prosecution story is believed. 


This contention is supported by 
Garib Haji v. Muchi Ram Saha 
(1). The learned Advocate has pointed 


out how the trying Magistrate has fallen into 
more than one error regarding the tenant's 
Tight to cut down treeson his own hold- 
ing. It is, however, not necessary to go into 
those matters in detail, for the offence of 
theft, being an offence against possession 
and: the tenant being unquestionably in 
possession of the tree, the conviction must 
fail. 

It may, however, be usefully observed that 
the settled interpretation of s. 23, Bengal 
Tenancy Act, is that the occupancy raiyat 
is entitled to cut down trees standing on 
his holding unless the landlord can esta- 
blish a custom prohibiting the cutting 
down of such trees, and further that where 
there may arise difficult questions of what a 
tenant may or may not doto trees stand- 
ing on his own holding, the Criminal Law 
is not the appropriate law to apply. The 
Rule is made absolute, and the conviction 
of the petitioner set aside. The fine, if paid, 
must be refunded. 

Rule made absolute. . 


(1) 300 W N 359; 91 Ind Cas 805: AIR 
925 Cal 1020 : 27 Or. L. J. 132, 


LAHORE HIGH COURT 
First Civil Appeal No. 1477 of 1931 
January 17, 1935 
TEK CHAND AND SKEmpP, Jl, 
BAWA SINGH AND ANOTHER — PLAINTIFFS— 
APPELLANTS 


VETSUS 
Musammat PARTAP KAUR AND OTHERS— 
DEFENDANTS RESPONDENTS 

Custom (Punjab)— Succession—Sumrai Jats of Gur- 
daspur District — Self-acquired property — Daughters 
preferred to brother’s sons—Gift to daughter by widow 
—Whether in the nature of acceleration of succession 
—Riwaj-iam—Entry in—Presumption as to correct- 
ness, < 
Among Sumari Jats of Gurdaspur District, daughters 
are entitled to succeed to self-acquired property in 
preference to brother's sons. When the widows of 
the deceased proprietor make a gift of such property 
to his daughter, the gift is in the nature of accelera- 
tion of succession and the brother's sons have no 
right to contest it. Ramzan Shahv. Sohna (1), 
Gurdit Singh v. Malan (2) and Jagat Singh v. Jiwan 
(3), referred to. 

The initial presumption is in favour of the -correct- 
ness of the entry in the riwaj-i-am. 
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F. C. A. from the decree of the Senior. 
Sub-Judge, Lyallpur, dated May 21, 1931. 

Messrs. Ram Chand Manchanda and N., S. 
Gauba for Mr. S. C. Manchanda, for the 
Appellants. 

Messrs. J. L. Kapur, Din Dayal Khanna, 
Chander Bhan and J. N. Aggarwal, for the 


Respondents. 
Tek Chand, J.—The land in dispute 
which is situate in the Chenab Canal 


Colony was granted by Government to 
Subedar Mangal Singh, a Samrai Jat of the 
Gurdaspur District. The Subedar migrat- 
ed tothe Colony and, after fulfilling the 
conditions of the grant he acquired pro- 
prietary rights in the land. He died son- 
less in 1913, and on his death the land 
devolved on his two widows, Musammat 
Partap Kaur and Musammat Basant Kaur 
(defendants Nos. 1 and z), on the usual life- 
tenure. In 1928 Musammat Partap Kaur 
and Musammat Basant Kaur gifted the land 
to Musammat Harnam Kaur (defend- 
ant No. 3), who is the daughter of Mangal 
Singh by Musammat Partap Kaur. The 
donee took possession of the land and the 
Revenue Authorities sanctioned the muta- 
tion in her favour. 

The plaintiffs, Bawa Singh and Desa 
Singh, who are the brother's sons of Mangal 
Singh, brought a suit in the Civil Court 
fora declaration that the gift was invalid 
and ineffectual against their reversionary 
rights. They admitted that the land in 
question was the self-acquired property of 
Mangal Singh, but alleged that according 
to the custom prevailing among the jats 
of the Gurdaspur District, daughters 
were not entitled to succeed to such pro- 
perty. The defendants denied the plaint- 
iffs’ claim and averred that they were pre- 
ferential heirs. The learned Subordinate 
Judge, in view of the entry in Kennaway’s 
Customary Law of the Gurdaspur District 
compiled in 1913 placed the onus of the issue 
as to custom on the defendants. After a 
careful examination of the evidence pro- 
duced by the parties, he held that the 
onus had been amply discharged. He 
accordingly dismissed the suit with costs. 
The plaintiffs appeal, 

‘There is no doubt that the initial pre- 
sumption is in favour of the correctness of 
the entry in the riwaj-i-am. In the An- 
swers to Questions Nos. 16 and 17 as re- 
corded in Kennaway’s Customary Law, the 
general rule is stated to be that daughters 
are excluded by the male kindred of the 
deceased, however remote, and that most of 
the tribes including jats, recognize no dis- 
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tinction as’ to their right to inherit: (1) the 
immovable or ancestral, and (2) the movable 
or self-acquired property of their father. 
It is, however, noteworthy that in the pre- 
face to the volume the compiler has re- 
marked, that on going through the answers 
he felt that many ofthe questions related 
to matters on which there really existed 
no custom and that people had “merely 
stated what the custom should be, and 
not what it actually is.” In Appendix © 
printed atthe end of the volume, par- 
ticulars are given of nearly 80 instances, 
in which daughters had inherited the 
property of their sonless fathers to the 
exclusion of collaterals among all tribes 
including jats, while there is nol a single 
instance mentioned in which collaterals 
were preferred to daughters. 

At the trial, the parties led consider- 
able oral and documentary evidence in 
support of their respective contentions. 
Several of the instances relied upon by the 
respondents are not relevant, as there 
sonless male-holders had devised their 
acquired property by gift inter vivos or 
will to their daughters. As a male pro- 


prietor admittedly possesses unrestricted 
power of disposition over his 
self-acquisitions, cases of gifts or 


bequests by such aperson are not of any 
assistance in determining the rule of suc- 
cession prevailing in the tribe. I shall, 
therefore, leave such cases out of con- 
sideration, and shall confine myself only to 
those instances in which the property of 
the last male-holder devolved on his dau- 
hters by inheritance in preference to his 
collaterals, or where the widows of the 
last maie-holders, who were holding their 
husbands’ estates on the usual life-tenure, 
bad made gifts to their daughters or their 
sons by way of “acceleration of succes- 
sion,” On examining the record we find 
that eight such instances have been clearly 
established on the present record. 
(4) Exhibit D-lisa copy of a mutation 
relating to the death of Karm Singh Jat of 
Gurdaspur District, who owned land in Toba 
Tek Singh Tehsil, District Lyallpur. Karm 
Singh owned 14 squares of land out of 
which he had disposed of one square in 
his lifetime. The remaining 1 square 
devolved on his widow Musammat Mehtab 
Kaur for her life. In August 1924, Musam- 
mat Mehtab Kaur gifted it to her daugh- 
ter by Karm Singh, named Musammat 
Natho, and the land was duly mutated 
in favour of the donee, who has since 
peen in possession. It was stated in the 
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Collector that no 
Singh were in 


order of the Assistant 
collateral heirs of Karm 
existence. This, however, is not so, for 
D W. No. 5, Amar Singh, and 
D. W. No. 6, Natha Singh, have deposed 
that a collateral of Karm Singh, named 
Buta Singh, was alive, It appears that 
Buta Singh did not contest ihe gift either 
before the Revenue Authorities or by civil 
suit. The gift was obviously in the 
nature of “acceleration of succession” and 
therefore, this instance supports the custom 
as set up by the defendants, 

(2) Exhibit D-9, relates to the property of 
one Bag Singh, a KahlonJat of Gurdas- 
pur District, who had settled in Mauza 
Chhani Teka in the Jaranwala Tehsil of 
the Lyallpur District. On Bag Singh's 
death his land was mutated in the name of 
his widow and on her re-marriage 
it devolved on Bag Singh's .mother 
Musammat Gulabi. In April 1916 Musam- 
mat Gulabi gifted it to Musammat 
Taro Bibi, daughter of Bag Singh. The 
cousins of Bag Singh raised a dispute 
before the Revenue Authorities urging that 
they had a preferential right to succeed to 
Bag Singh’s property, but after lengthy 
proceedings the Collector sanctioned the 
mutation in favour of Musammat Taro 
Bibi, and according to the oral evidence 
she has been in undisturbed possession. 

(3) Exhibit D-8, shows that by a registered 
deed of gift, dated July 1, 1922, Musammat 
Muhammad Bibi, widow of Sardara, 
jat of Mauza Kot Chandake in Toba 
Tek Singh Tehsil, Lyallpur District, who 
had migrated from Gurdaspur Dis- 
trict to the Chenab Canal 
ed her husband's property to her 
daughters Musammat Sakina Bibi and 
Musammat Mariam Bibi. The collaterals 
objected to the gift before the Revenue 
Authorities as well as by civil suit, but the 
gift was upheld. 

(4) Exhibit D-7, is a mutation relating 
to the property of Gajju Jat which, on 
his dying sonless, had devolved on his 
widow Musammat Jiwani. In August 1924, 
Musammat Jiwani gifted itto her daughter 
Musammat Aruri. The collaterals disputed 
her right to do so, claiming that they 
were entitled to succeed on the death of 
Musammat Jiwani in preference to her 
daughter, Musammat Aruri. After lengthy 
proceedings the Collector sanctioned the 
mutation in favour of Musammat Aruri 
and the oral evidence shows that she 
is in possession. ` 

(5) Exhibit D-14, is a mutation relating 


Colony, gift- 
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to the estate of Sant Singh, a Gil Jat of 
Mauza Babri Nangal Tahsil and District 
Gurdaspur. Sant Singh had died sonless 
and his estate had devolved on his widow 
Musammat Harkaur who by a registered 
deed had sifted it to her daughter Musam- 
mat Guro or Gori. Mutation of the gift 
was duly sanctioned by the Assistant 
Collector, and it appears from the evidence 
of D. W. No. 14, Khushal Singh who is 
the husband of the donee Musammat Guro, 
that the collaterals did not raise any 
dispute. 

(6) Exhibit D-13, is a mutation recording 
an oral gift by Musammat Man Kaur, 
widow of Wadhawa Singh a Bal Jat of 
Mauza Bal in the Gurdaspur District, in 
favour of her daughters’ sons, Gurnam 
Singh and Kartar Singh. The collaterals 
-contested the right of Musammat Man Kaur 
to gift her husband's estate to the 
daughters sons alleging that they were 
nearer heirs to his estate in accordance 
with custom. Their ohjection was overrul- 
ed and mutation duly ‘sanctioned. There- 
upon the collaterals, Kesar Singh and 
Sadhu Singh, brought a suit in the civil 
Court for a declaration that the gift was 
invalid. In the trial Court both -parties 
produced considerable oral evidence in 
support of their contentions and the 
daughters relied on a number of judicial 
decisions of the original and Appellate 
civil Courts, in which it had been found 
that the custom, as recorded in Kennaway’'s 
Customary Law was not correct and that 
on inquiry it had been found in each case 
that daughters had a preferential right of 
succession to the non-ancestral property of 
a sonless Jat proprietor in the Gurdaspur 
District. The Senior Subordinate Judge, 
Gurdaspur, after an exhaustive review of 
the authorities dismissed the collaterals’ 
suit. They preferred a first appeal to 
this Court (Civil Appeal No. 1412 of 1931) 
and that appeal has been dismissed recent- 
ly by this Bench. 

(7) In Ex. D. W. 18/2, the Revenue 
Authorities had, under s. 2] (b), Coloniza- 
tion of Government Lands (Punjab) Act 
V of 1912, as amended by Act III of 
1920, to determine the rule of succession 
to the property of one Bhola, an Arain of 
Gurdaspur District who had been granted 
land in the Canal Colony. Bhola’s widow, 
Musammat Hasso, had gifted the land to 
her daughter Musammat Mahandan and 
Bhola’s brother had contested her right to 
do so, After lengthy proceedings the Com- 
missioner, Multan Division, on Novem- 
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ber 6, 1922, decided in favour of the 
daughter, declining to follow the custom as 
stated in the Answers to Questions Nos. 16 
and 17 of Kennaway’s Customary Law. It 
appears from the oral evidence produced 
in the case that the collaterals did not 
take the matter to the Civil Court-and the 
gifted property is in possession of the 
daughter. h 

. (ð) Exhibit P, W. 19/1 is the judgment of 
Mr. Dobson, Collector, Lyallpur, dated 
December 14, 1921, which al-o is a case of 
Arains, in which the question was consi- 
dered in reference to s. 21 (b) of Act V of 
of 1912 (as amended in 1920), and it was 
held that Musammat Nawab Bibi, daughter 
of the original grantor Shabab Din, was 
entitled to succeed in preference to hig 
near collaterals, and mutation was sanc- 
tioned accordingly. 

{t will be noticed that the last two 
instances relate to Arains, but the custom 
as recorded in Answers to Q iestions Nos. 16 
and 17, in Kennaway’'s Customary Law is 
the same for Arains as for Jats and there- 
fore the instances are of value for the 
decision of the present case. 

In addition to the instances mentioned 
above, there are three reported cases de- 
cided by the Chief Court and this Court, 
all in favour of daughters. The earliest 
of these is Ramzan Shah v. Sohna (1), the 
parties to which were Sabz wari Sayyads 
of Shakargarh Tahsil and there it wag 
found after a lengthy inquiry that 
daughters excluded collaterals of the fifth 
degree. The property in dispute in that 
case was ancestral qua the collaterls and 
therefore this case goes very strongly in 
favour of the respondents. The question 
was next considered by a Division Bench 
of this Court in Gurdit Singh v. Malan 
(2), the parties to which were Khera J ats 
of the Batala Tahsil. There the entry 
in Kennaway’s Customary Law was consi- 
dered and it was held that the 

“sweeping exclusion of daughters from succession 


to property to all sorts belonging to their father 
by collaterals however remote” 


was not in accordance with the actually 
prevailing custom. Lastly, in Oivil åp- 
peal No. 393 of 1934 [Jagat Singh 
v. Jiwan (3)] in which the non- 
ancestral property of a Lalli Jats of 
Mauza Gurala in Shakargarh Tahsil 
of the Gurdaspur District, who had migrat- 


ed to the Chenab Colony, was in dispute 
(1) 60 P R 1889. 
(2) 84 Ind. Oas. 171; A I R 1925 Lah, 35; 5 Lah. 
164 


(3) 156 Ind. Cas, 215; 37 P L R 203; 7R L 877; AIR 
1935 Lah. 617. 
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it was found after a lenghty enquiry, 
that not a single instance: was forthcom- 
ing in support of the custom as recorded 
in the riwj-i-am, whereas the daughters 
had succeeded in proving at least seven 
well ascertained instances to the contrary. 

As against all this, the plaintifis have 
not been able to prove on the present 
record a single instance in support of 
their contention. The only documentary 
evidence which they produced, was Ex. P. 
W. No. 1/1, which is a copy of ån order 
of the Revenue Officer rejecting the muta- 
tion of the gift of the property of Ratna, 
Lalli Jat, to his daughter. But this gift 
was the subject of dispute in civil 
Courts, and was ultimately decided by this 
Court in favour of the daughter in Civil 
Appeal No. 393 of 1934) to which reference 
has been made in the preceding paragragh. 

Mr. Ram Chand Manchanda has read 
to us the oral evidence of the witnesses 
produced by the plaintiffs, and has re- 
lied particularly on the statements of 
Bhan Singh P. W. No. 3, Bhagat Singh 
P. W. No. 4, Kishan Singh, P. W. No. 7 
and Tara Singh, P. W. No. 9, the first 
three of whom are Samrai Jats, and the 
fourth a Randhawa Jat, all residents of 
Gurdaspur District. These witnesses have 
deposed that they were present at the 
preparation of the riwaj-i-am in the course 
of the settlement of the Gurdaspur District, 
conducted under the supervision of Mr. 
Kennaway. None of these witnesses, how- 
ever, was able to cite a single instance 
in support of the custom as recorded. 
This evidence, therefore, instead of support- 
ing the case for the plaintiffs very largely 
detracts from the value of the entry in 
the riwaj-i-am as it shows that the entry 
was based on the mere ipse dicta of the 
persons who knew of no precedent in 
which the custom as stated by them had 
actually been followed. This lends support 
to the observations of the Settlement 
Officer referred to above that many of 
these persons had stated “what the custom 
- should be and not what it actually is.” 

The remaining oral evidence is vague 
and unsatisfactory and it is not necessary 
to discuss it. I have no doubt that the 
learned Senior Subordinate Judge has 
rightly held that the defendants-respond- 
ents have succeeded in proving that not- 
withstanding the entry in the riwaj-i-am 
the gift of Subedar Mangal Singh's self- 
acquired estate by his widows to his 
daughter Musammat Harnam Kaur was 
in the nature ọf acceleration of suc- 
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cession, and that the plaintiffs had no 
right to contest it.. The appeal is without 
force and I would dismiss it with costs. 
Skemp, J.—I agree. i 
N. Appeal dismissed. 


PATNA HIGH COURT 
Appeal from Appellate Decree No. 1183 
of 1932 
August 1, 1935 
DBAVLE, J. 5 
DOMAN MIA—DEFENDANT —APPELLANT 
versus 
GUNARAM MAHATA-—PLAINTIFE— 
_ RESPONDENT 

Chota Nagpur Tenancy Act (VI of 1908), ss. 64 
(3), 67—Reclamation— Defendant reclaiming land and 
preparing paddy field—Land recorded in plaintiff's 
name— Defendant, if gets occupancy right in land 
reclaimed, 

Where a person has reclaimed land and prepared 
a paddy field, he is entitled under s. 64 (3) and 
s. 67, Chota Nagpur Tenancy Act to have a right of 
occupancy in the land reclaimed by him although it 
falls within another’s recorded plots, and although 
it involves trespass on the latter's land. 1t is enough 
if the korkar right is urged in appeal though it is 
not as such pleaded in the written statement 
Rahamdi Kalal v .Chintamon Kumar (1), Lal Sahi 
Palian v. Deba Murda (2), and Pareshram Deo- 
gharia v. Maharaja Pratap Udai Nath Sahi Deo 
(3), relied on, , A. 

‘A. from a decision of the District Judge 
of Manbhum-Sambalpur, Purulia, dated 
March 3, 1932, affirming that of the Munsif 
of Dhanbad, dated April 11, 1931. 

Mr.G. C. Das for Mr. S. C. Majumdar, for 
the Appellant. 

Mr. Narendra Nath Ray, 
pondent. 


Judgment.—This appeal arises out of 
a suit for declaration of title to and re- 
covery of possession of two plots Nos. 4590 
and 4591 of the last survey. Of the de- 
fences raised itis now necessary to refer 
only to one, Plot No. 4490 is to the east 
of plot No. 4591 and immediately to the 
south of these plots is defendant's plot 
No. 4610. Defendant's case was that he 
had prepared a paddy field by re-claiming 
the land and that the plots claimed by 
the plaintiff, 4590 and 4591, notwithstand- 
ing that they were recorded in the record- 
of-rights in the plaintiff's name, really 
belonged tothe defendant. The defendant 
was not able to establish his title to the 
plots claimed by the plaintiff; but the 
learned Advocate for the defendant, who 
is appellant before me, has urged that 
on the finding of the lower Oourts that 
the defendant had re-claimed the land and 
prepared apaddy field, the defendant was 
entitled under s. 64, sub-s, (3) and s. 67 of 


for. the Res- 
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the Chota Nagpur. Tenancy Act to have 
a right of occupancy in the land re-claim- 
ed by him and falling within plaintiff's 
plots Nos. 4590 and 4591. In support of 
this contention the learned Advocate has 
cited Rahaniali Kalal v. Chintamon Kumar 
38 Ind. Cas. 478 (1) a decision of Atkinson, 
J. which was followed by Ross, J. in Second 
Appeal No. 89 of 1925 Akshay. Mandal v. 
Phalari Bhumij and applied to a case 
where the plaintiffs were sthitiban raiyats 
and not Zamindars of the village at all, and 
also a decision of Allanson, J., Lal Sahi 
Palian v. Deba Munda (2), in which that 
learned Judge pointed out that the word 
used in s. 64, for the person who converts 
land into korkar is “cultivator,” not “raiyat” 
and thata landlord is not the same asa 
proprietor, so that a tenant may also be 
a landlord as defined in B. 3 (xiv) of the 
Act. On these rulings it seems clear that 
by his reclamation of portions .of plots 
Nos. 4590 and 4591, though it involved a 
trespass on plaintiff's land, the defendant 
has acquired an occupancy right in the 
portions reclaimed. The learned Advocate 
for the respondent hasendeavoured to dis- 
tinguish the rulings referred to on the 
ground that in some of them the suit was 
brought at the instance of the zamindar 
and tbat an occupancy raiyat cannot under 
s. 64 of the Act be himself a landlord 
without the meaning of the Act. These 
considerations, it seems to me, are no 
longer open in view of the authorities 
which the learned Advocate for the appel- 
lant has been able to cite and which were 
not brought to the notice of the lower Court. 
The korkar right as such was not pleaded 
in the written statement, but it was definite- 
ly urged in the Courtof first appeal, and 
there were allegations in paras. 18 and 19 
of the written statement which clearly 
raised the question cf. Parashram Deogha- 
ria v. Maharaja Pratap Udai Nath Sahi 
Deo (3). There are also findings of the 
Jower Courts as regards the factum of the 
re-clamation. 

The learned Munsif says :— 

ult cannot be denied that the defendant has 
really prepared a paddy field in the disputed land 
and probably the work of reclamation is still in 
progress, 

This must be taken with the fact that 
from 192: onwards disputes have been 
going on between the parties resulting in 
a criminal case in 1926 and a title suit in 
1928 which was withdrawn with leave to 
bring a fresh suit on the same cause of 
- (1) 38 Ind. Oas. 478, ` 


(2) A I R1928 Pat. 87; 105 Ind. Oas, 58, 
(3) 2 P L T 635; 63 Ind. Oas. 783. 
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action. The learned District Judge ‘on 
appeal also finds that the ,defendant has 
been re-claiming the land of his plot 
No. 4610, and in doing se, has encroached 
upon the disputed plots which belonged 
to the plaintiff and that the Commissioner 
who was deputed in the case has found, 
notwithstanding the evidence adduced on 
behalf of the defendant that he had re- 
claimed the land of bis own holding only, 
that the defendant had encroached upon 
some portions of plots Nos. 4590 and 4991 
belonging to the plaimit. The learned 
District Judge held that in spite of this 
reclamation the defendant had no right 
to the portion encroached upon, and for 
this view, he gave three reasons, which are 
all covered by authorities cited by the 
learned Advocate for the appellant. It is 
clear, therefore, that this appeal must suc- 
ceed. 

Difficulty has, however, arisen by reason 
of the fact that tbe Commissioner's no- 
menglature is unintelligible with refe- 
rence to his map and that neither of the 
Advocates before me has baen able to 
show from the Commissioner's report and his 
map what portions of plots 4590 and 4591 
exactly have, according to the Commissioner, 
been converted into a paddy field. The 
only course open to me, in these circum- 
tances, is to allow this appeal, set aside 
the decree of thelower Courts and direct 
that the plaintiff's title be declared in 
respect of such portions of plots Nos. 4590 
and 4591 as may appear not to have been 
reclaimed, For this purpose it will be 
necessary to send the case to the trial 
Court, and it will be open to that Court 
to recall the Commissioner and ascertain 
from him in the presence of the parties, 
after a further deputation, if necessary, what 
portions to these plots exactly he found 
converted into a paddy field. The learned 
Advocate for the respondent suggests the 
addition of the words “by the defendant”. 
But, in the first place, that would not be 
within the competence of the Commissioner, 
and, secondly, having regard to the charac- 
ter of the plots and the course of litigation, 
so farit is quite clear that the reclama- 
tion of conversion to korkar has been by 
the defendant only. 

There will be noorder for costs about 
the hearing in this Court, and no party 
will pay any costs tothe other in respect 
of the hearings in the lower Courts so far ; 
but the costs of the further hearing in the 
trial Court will bein the discretion of that 
Court. 

N. Order accordingly. 
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* ALLAHABAD HIGH COURT 
Second Civil Appeal No. 1302 of 1932 
February 5, 1935 < 
Ganea Nats, J. 
SUMARU CHAMAR--DEFENDANT— 
APPELLANT 
Versus 
PUDDAN CHAMAR — PLAINTIRE— 
RESPONDENT 
Agra Tenancy Act (III of 1926}, s. 26—Co-tenant 
dying leaving no heir—Estate, if passes to his co- 
tenant by survivorship—Contract Act (IX of 1872), 
ss. 42, 45, g 
Under s, 26, Agra Tenancy Act, the interest of a 
co-tenant who dies leaving no heir will pass by 
survivorship to hisco-tenant. The rule of survivor- 
ship among joint tenants is modified in India by 
es. 42 and 45, Contract Act, which put the repre- 
sentative of the deceased joint tenant in his place, 
so long as there is such a representative. On failure 
of such a representative, the rule of survivorship 
among joint tenants applies, This rule has been 
adopted’ in s. 26, Agra Tenancy Act, in case of 
widows and co-tenants, Rasulan v.Babdu (1),referred to. 


S, Œ; A, from a decision of the Second 
Additional Sub-Judge, Jaunpur, dated 
May 2}, 1932. 


Messrs. Harnandan Prasad and Kedar 
Nath Sinha, for the Appellant. 
Messrs. Haribans Sahat 
Mehrotra, for the Respondent. 


and Gopalji 


Judgment.—This is a defendant's 
appeal and. arises out of a suit brought 
against him by the plaintiff to` recover 
possession over the occupancy holding des- 
cribed in the plaint. Gulzar and Hulas 
were two brothers, and the occupancy ten- 
ancy in dispute belonged to them. The 
plaintiff Puddan is the grandson of Gulzar 
and sueceeded to half of the tenancy 
through his grandfather. The plaintiff 
claimed the other half as the nearest 
teversioner of Hulas. Hulas had two sons 
Gopal and Khedan, The defendant is 
Khedan’s daughter's son. The plaintifi’s 
case was that, on the death of Musammat 
Jarao, widow of Sheopal, who was the 
son of Gopal, the plaintiff succeeded to 
the remaining half of the tenancy. On 
the death of Khedap, Khedan’s one-fourth 
share also came to Sheopal. On Sheopal’s 
death, Sheopal’s own share and Khedan’s 
share, that is, half of the disputed ten- 
ancy was succeeded to by his widow 
Musammat Jarao. Musammat Jarao died 
about two years ago and, on her death 
the plaintiff succeeded to the haif as al- 
ready stated. The defendants case was 
that he, as Khedan’s daughters son had 
succeeded to Khedan’s share. 

The finding of the Courts below which 
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‘was based on evidence was that Khedan's 
share was succeeded toby Sheopal on his 
(Khedan’s) death, and” after Sheopal by 
his widow Musammat Jarao. The lower 
Court found that the appellant was not 
joint in cultivation with Khedan in 
Khedan’s- lifetime and that therefore he 
did not sticeéed to Khedan’s share. This 
is a finding ‘of fact based on evidence and 
is binding. There can be no doubt that, 
if the defendant did not share in cultiva- 
tion with Khedan in Khedan’s lifetime, the 
defendant could not succeed to Khedan's 
tenancy. As regards the question whether 
the plaintiff would succeed to the remain- 
ing half of the tenancy, which belonged 
to Hulas’s branch, the lower Court has 
given a decree to the plaintiff on the 
ground that the plaintiff though separate 
from Sheopal, would be legally presumed 
to have shared in cultivation with him. 
This presumption is entirely wrong. There 
can be no such legal presumption of 
jointness in-the face of the finding of the 
two persons being separate. But as al- 
ready stated, the whole of the tenancy in 
dispute belonged to Baswan the common 
ancestor of Gulzar and Hulas. The plaint- 
iff is the survivor of the heirs of Baswan. 
Section 26, Agra Tenancy Act (Act III of 
1926) lays down. 

“And ‘except in the case of widows or of a co- 
tenant, who dies leaving no heir entitled to succeed 
under s. 24, no interest in any ex-proprietary, occup- 
ancy, statutory, or non-occupancy tenancy shall pass 
by survivorship.” 

Under this provision, the interest of a 
co tenant who dies leaving no heir will 
pass by survivorship to his co-tenant. As 
held in Rasulan v. Babu (1), the rule of 
survivorship among joint tenants is modified 
in India by ss, 42 and 45, Contract Act, 
which put the representative of the deceas- 
ed joint tenant in his place, so long as 
there is such a representative. On failure 
of such a representative, the rule of sur- 
vivorship among joint tenants applies. This 
rule has been adopted in s. 26, Agra Ten- 
ancy Act, in case of widows and co-tenants, 
The plaintiff therefore would succeed to 
the half share of the other branch. There 
is no reason for any interference with the 
decree of the lower Court. It is, therefore, 
ordered that the appeal be dismissed with 
costs and the decree of the lower Court be 
confirmed. Permission to file a Létters 
Patent Appeal is rejected. l 

N. Appeal dismissed. 
(1) (1930) A LJ 8t1; A I R 1930 All. 350; 122 Ind. 


ge 404; 52 A 548; Ind, Rul, (1930) All, 228; 14 R D 
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_ LAHORE HIGH COURT 
Criminal Appeal No. 1161 of 1934 
October 22, 19314 
Aena HAIDAR, J, 
ROSHAN—Accuspo—APPELLANT 


versus moe 
EMPEROR—Opposita Party 
Penal Code (Act XLV of 1860), 8. 110—0. I. D. 
Constable pretending to be Police Officer—Demanding 
eh ae of rahdari papers— Held, guilty under 
8. 


The accused, a O. J, D. Constable, pretended to 
be a Police Officer, and as such, demanded the pro- 


duction of the rahdari papers from people who had 
cattle with them ; 


Held, that he was guilty under s. 170, Penal Code. 
Emperor v. Aziz ud-din (1), relied on. h 
the First 


Or, from an order of 
(lass Magistrate, Gujrat, dated June 26, 
34. 


Judgment—Roshan has been convict- 
ed of an offence under s, 170, Penal 
Code, and has been sentenced to two 
years’ rigorous imprisonment. He has 
also been convicted under s. 379 read 
withe. 75, Penal Code, and has been sen- 
tenced to five years’ rigorous imprisonment. 
The two sentences are to ran concurrently. 
The sentences awarded in this case were 
to run concurrently with the sentences’ 
passed in the other and (sic) connected 
case, Orders have been passed under 
8. 565, Criminal Procedure Code, : 

The facts of the case are as follows : 
Nur Khan (P. W, No, 1), was returning 
to his village after selling two bullocks 
at Mandi Aminabad. Nur Khan had a 
cow with him, He was -met by a man 
named Feroz who had four bulloeks, 
When Nur Khan and Feroz reached near a 
machine close to Khuni Chak they sat 
‘down to smoke. The accused Roshan came 
and said to Feroz that he was a Head 
Constable in O, I. D., and had seen him at 
Mauza Madina. The accused then asked 
Nur Khan to produce his rahdari. Nur 
Khan obeyed and took out the rahdari 
paper from his belt. In doing so Nur 
Khan dropped Rs.7 in cash. Nur Khan 
had a ten rupee noe which was 
folded inside the rahdari paper. The 
accused then told -Nur Khan that his 
rahdari papers were not.in order as they 
did not bear the seal of the village chuki- 
dar. He accordingly, ordered Nur Khan to 
go to the Police Station with the Cow, 
taking possession at the same time of 
the currency note and the cash which be- 
longed to Nur Khan. He. himself took a 
tonga and drove to Lala Musa. Nur 
Khan having realized that he had been 
duped by the accused, chased the tonga 


159~45 & 46 
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but could not overtakeit. Nur Khan also 
took a tonga and droveto Lala Musa. He 
met the driver of the tonga in which the 
accused: had escaped and male enquiries 
but no clue of the accused was tound. 
Nur Khan then met a constable and re- 
lated to him all that had happened. 
The constable took Nur Khan with him 
and both went in search of the accused 
in Lala Musa. A report was made at the 
Police Station and subsequently the accus- 
ed was found in the house of a prostitute. 
The accused was sent up for trial under 
8. 170 ands. 379 read with, 75, Penal 
Code, 

It is unfortunate that Feroz, who was 
accompanying Nur Khan complainant at 
the time of the occurrence, has not been pro- 
duced although his name was mentioned 
in the chalan as oneof the witnesses 
for the prosecution. lt was stated in the 
course of the trial that this witness was not 
traceable and therefore he had to be given 
up. This being so, the whole case depends 
upon the evidence of Nur Khan, [ have 
read the evidence of Nur Khan carefully, 
He has narrated the whole story in a 
frank and straightforward manner, He 
has not been cross-examined by the ace 
cused -and it is not even suggested that 
there was any enmity between him and the 
accused, Under the circumstances I must 
accept the testimony of Nur Khan. 

A nice question of law arises in the 
present case, Under the terms of s, 170, 
Penal Code, the accused, who is falsely 
personating a public servant, must do or 
attempttodo any act under colour of the 
office of such public servant. The ques: 
tion is whether it was part of the duty of 
a constable in the O., I. D, to ask 
people who had cattle with them to pro- 
duce the rahdari paper, There is no 
material on the record to decide this ques- 
tion one way or the other, but even 
assuming in favour of the accused that it 
was not the duty of a C. I. D. constable 
to order the production of rahdari paper, 
the fact remains that the accused pre- 
tended to be a Police Offizer and as 
such Police Officer demanded the 
production of the rahdari papers from 
Nur Khan, This view is supported by 
Emperor v, Azizudin (1). As regards the 


offence under s. 379, read with 
5. 75, Penal Code, there is nu 
Goubt that this sum together with 


some other money was found on the person 
of the accused when he was arrested shortly 
(D 27A 234, LAL J 603; AWN 1904, 232, 
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after the incident, The case therefore un- 
der this section also is clearly proved, 

_In my opinion a gentence of two Years’ 
TIgtTous Imprisonment under s. 171, Penal 
Code, was not called for in this case. In 
my opinion the ends of justice would be 
met ifa sentence of one year's rigorous 
imprisonment isimposed upon the accused. 
The sentence under s, 379, Penal Code, is 
al ao excessive. I reduce it to three years’ rigor 
ous Imprisonment. The two sentences are to 
run concurrently. The order under s. 565, 
Criminal Procedure Code, would stand. 

D. Sentence reduced, 


MADRAS HIGH COURT 
Second Civil Appeals Nos. 768 and 1059 
of 193] 
March 29, 1935 
RAMESAM AND VENKasTASUBBA Rao, JJ. 
Tan SECRETARY of STATE vor INDIA 
IN COUNCIL—DEFENDANT—APPRLLANT 
VETSUS 
AIYANAR KONE AND ornzss—PLaintirrs 
— RESPONDENTS 
Water cess—Inam village—Raising wet crops by 


erecting cross bunds—Right of Government to levy 
waler cess, 

Where the Government are in charge of the whole 
of an irrigation system and are under the duty of 
keeping it In good repair, the fact of their keeping it 
in an efficiezt condition does not entitle them to 
guest water cess if they are not otherwise entitled 
0 ib. 


| The principle of the Urlam case (1), is applicable to 
inam villages if there are appropriate facts, but the 
said principle cannot be applied toa case where the 
physical conditions of the land and channel are such 
that the grant of an easement could not be implied, 
for instance, where there were no madais or sluices in 
the channel at the time of the inam settlement but 
wet crops were being raised by putting up temporary 
cross bunds. Kandukuri Balasurya Prasadha Row y. 
Secretary of State for India (1), Yahya Ally Sahibv. 
Secretary of State for India (2), and Sevugan Chettiar 
V, Seeretary of State for India (3), referred to. 

S. C. A. against the decree of the District 
Court of Tinnevelly in Appeal Suits Nos. 16 
and 17 of 1980, preferred against the decree 
of the Court of the District Munsif of 
Tinnevelly in O.S. No. 101 of 1928. 


Ramesam, J.—These are second appeals 
against the decree in A. 8. Nog, 16 and 17 
of 1930 of the District Judge of Tinnevelly 
which are cross-appeals against the decree 
in O, B. No. 101 of 19278 of the District 
Munsif of Tinnevelly. That suit was filed 
by four plaintiffs against the Government 
for a declaration that the Government is 
not entitled to levy water cess on the lands, 
described in the plaint second schedule, 
for a refund of cess collected and for an 
injunction. The District Munsif decreed 
the suit and on appeal his decree Was cons 
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firmed by the District Judge. The plaint- 
iffs though they succeeded in the first Court 
filed an appeal (A. S. No. 17) against a 
finding of the District Munsif. Jt is doubt- 
ful whether such an appeal lies as in all 
such cases the respondents can support the 
decree on the ground that any finding of 
the lower Court which is against them 
ought to have been decided in their favour, 
However, the District Judge considered the . 
appeal and confirmed the finding of the 
District Munsif. The Government filed 
8. A. No. 768 of 1931. The plaintiffs as in 
the lower Appellate Court filed S. A, 
No. 1059 of 1931 against the finding of the 
Court below. As I already said this is 
unnecessary. Itis open to the plaintiff to 
show the incorrectness of the finding in the 
courss of the argument of the main second 
appeal, i. e. No. 763. 

The Second appeals have been argued 
by Mr. Rajamannar who appeared for the 
Government Pleader accepting all the find- 
ings of fact of the Courts below and he 
addressed to us an argument on what he 
claimed to be a pure question of law. It 
is, therefore, convenient to state the findings 
of the Courts below. : 

The suit lands which are 17 odd acres in 
extent are part or a block known as 
Melpathu Nanja lands which are part of the 
inam village of Kariyiruppu. The village 
was @nfranchised in 1865, Exhibit B is the 
Inam Register. In this register 76 acres 
12 cents of the lands in the village were 
recognised as wet lands. At the time of 
the inam settlement the situation of the 
irrigation system connected with the village 
was as follows. At some distance west of 
the village there isa tank called Chatram- 
pudukulam. There is a channel from this 
tank taking off by a sluice in the middle 
and going in an eastern direction called 
Nadumadaikal. This is joined by a channel 
flowing south from another tank called 
Settikulam. The combined channel runs 
across two reads with devious paths up to 
the limits of the suit village. There it is 
joined by a surplus channel from Setti- 
kulam. This last combined channel finally 
leads into a tank of the suit village. In the 
channel so leading to the tank there are no 
sluices permitting water to be taken by 
side channels. In the year 1913 proceeds 
ings under the Survey and Boundaries Act 
of 1897 for the demarcation and survey of 
the mamool wet lands were started and 
after their completion a notification was 
published to that effect (vide Ex. XV, dated 
November 1, 1913), A notice was also sent 
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to the plaintiffs that certain lands were 
demarcated as mamool wet in the suit 
village (Hx. XVI, dated October 26, 1913). 
No appeal was filed by the plaintiffs; still 
itis not argued before us by the Government 
Pleader that the plaintiffs are precluded 
thereby from questioning the correctness of 
the survey. The 76 acres 12 cents to which 
the plaintiffs would be entitled as mamool 
wet under the Inam Register were all demar- 
cated as under the tank. It does not appear 
that there was any protest made at the time 
or that even a suggestion was made that 
there were other mamool wet lands abutting 
on the channel. In the year 1914 the suit 
lands were sold to the present plaintiffs 
under the sale-deed Ex. LL dated August 
17,1914. In this sale-deed the suit lands 
were described as melvarapathu water rate 
inam punja. Thus from 1914 onwards it is 
clear that the plaintiffs themselves were 
under the impression that the suit lands 
were liable to pay water cess. As to the 
condition of things prior to 1914 the learned 
District Judge mentions the following facts 
in para. 22 of his judgment. Fixhibit F, 
a hbypothecation deed of 1867 mentions 
three kattas or about five acres in melpathu 
block as nanja lands. Jixhibit O a sale 
certificate of 1873 mentions 106 acres as the 
total area of the nanja lands. Exhibit EEE 
of 1884 and Ex. E of 1889 and Ex: UU 
and ZZ of 1904 and 1907 describe the 
melpathu lands as nanjalands. The plaint- 
iffs claim that the melpathu lands were 
always cultivated as wet by cross-bunding 
the channel and rely upon the documents 
just mentioned in support of their state- 
ment, There is no deubt that for some 
years the melpathu lands have been culti- 
vated wet by cross-bunding the channel 
‘but the lower Courts find—and this is a 
finding of fact with which we cannot inter- 
fere—that at the time of the inam settlement 
they were not wet lands and cannot be now 
regarded as the mamool wet lands. The 
truth seems to be that about 5 acres of 
melpathu lands were cultivated as wet in 
1867 by cross-bunding the channel. The 
extent has been gradually increased until 
latterly they have become nearly 34 acres. 
Both the lower Courts find that cross- 
bunding the channel is the only way of 
cultivating these lands as web. It appears 
that this gradual increase of wet cultiva- 
tion of the melpathu lands did not pre- 
judice anybody because, though there are 
Government lands further beyond the tank 
of the suit village, to which the channel 
carries the water. of Chatrampudukulam 
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and Settikulam, still as the Government 
improved the irrigation system by convert- 
ing the mud by wash of Chatrampudukulam 
through which the surplus water used to 
flow to Settikulam into a permanent struc- 
ture and similar other changes, the water 
supply has become so abundant that nobody 
has suffered by the increased wet cultiva- 
tion by the plaintiffs. Inthe lower Courts 
it was argued on behalf of the Government 
that by reason of these improvements 
effected by the Government the plaintiffs 
ought to pay irrigation cess for the lands 
in melpathu block. As the Government is 
in charge of the whole system and a portion 
of it is specially intended for the benefit of 
the suit village, the Government was under 
the duty of keeping it in good repair. I 
do not think the fact of their keeping it in 
an efficient condition entitles them to 
collect water cess if otherwise they are not 
entitled. The Courts below were of opinion 
that onthe facts as above described the 
present case falls within the principle of 
the decision in the Urlam case [Kandukuri 
Balasurya Prasadha Row v. Secretary of 
State for India (1)]. That the principle of 
the Urlam decision may be applied to 
inam villages if there are appropriate facts 
was held by ma in Yahya Ally Sahib v. 
Secretary of Siate for India (2), which was 
followed by Sreenivasa Ayyangar and 
Curgenven, JJ. in Sevugan Chettiar v. 
Secretary of State for India (3), and by 
Waller and Krishnan Pandalai, JJ. in an 
unreported case (dated September 10, 1931, 
in S. A. No. 435 of 1928). We have now 
followed these decisions also in S. A. 
Nos. 269 and 310 of 1928 (connected cases). 
The Government Pleader argued on the 
footing that these decisions were right. He 
contended that in this case there is nothing 
jn the physical condition of the irrigation 
system from which an inference of the grant 
of an easement in favour of melpathu lands 
can be made corresponding to the sluice 
gates of the Mobagam channel, of the 
Pelaki channel, of the Jalamour channel 
and of the Lukulam channel as described 
at p. 900* of the Urlam decision. If there 
were madais or sluices in the suit channel 
atthe time of the inam settlement they 

(1) 40 M 886; 41 Ind. Oas. 98; 33M L J 444; 22ML 
T 76:15 ALJ 697; 21 O W N 1089; (1317) M WN 
536; 19 Bom L R 751; 6 L W 340; 3 P L W 280; 260 
L J290; 44 I A 166 (P. 0.). 

(2) 53 M L J 769; 103 Ind, Gas, 377; 39 M L T 503; 
AIR 1928 Mad 97. 

(3) 110 Ind. Cas. 878; A I R 1928 Mad, 231; (1927) 
M W N 898. 

*Page of 40 M, —[Ed.] 
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«might correspond to the sluice gates refer- 
red to in the Urlam case (1) and one may 


say that they furnish the physical conditions | 


with reference to which the grant of an 
easement might teimplied and the extent 
of it might be measured. But we have 
none such. It is not suggested that the 
lands are on equal level with or lower 
than the channel so as to enable water to 
be drawn off easily from the channel. It is 
admitted that the Jands are on a higher 
level and it is also admitted that it is 
impossible to draw water from the channel 
except by means of cross-bunds. Cross- 
bunds are such as can be occasionally put 
across the channel. They are not such as 
can be seen at any time when one goes 
there. In my opinion there can be no 
analogy between putting temporary cross- 
bunds in this way and permanent head 
sluice gates existing from the time of the 
Permanent Settlement as in the Uriam 
case (1). It may be in a case where the 
channel system terminates in an inam 
village taken with other circumstances that 
all the water inthe system after it enters 
the village belongs tothe inamdar though 
even there the final answer must be.depen- 
dent upon various circumstances. For 
instances if one portion of the village 
belongs to one inamdar and another portion 
of the village belongs to another inamdar 
and the whole mamool wet is demarcated 
as belonging to the second inamdar, I doubt 
if the first inamdar can add to the wet 
cultivation by cross-bunding the channel 
for such a user may diminish the quantity 
to which the second inamdar is entitled. 
At present all that I observe is that it may 
be possible in such a case with reference to 
other facts to hold that the inamdar is 
entitled to all the water and may increase 
his cultivation to any extent without any 
liability to pay water cess to Government, 
for it may be possible to imply a grant of 
all the water entering the village by the 
economic use of which the inamdar can 
cultivate a large extent than was actually 
cultivated wet at the time of the inam 
settlement. In the present case it is 
admitted that the channel carries water 
supply to Government village further on 
and though at present there seems to be no 
apprehension of any diminution of water 
supply, the circumstance shows that a grant 
of the water in the channel in the sense that 
the inamdar may draw off water by cross- 
bunding the channel at any place he likes 
cannot be ‘implied.. Once such a grant is 
implied it is difficult: to place any limit on 
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the number of cross-bunds that can be put 
up across the channel. There could have 
been no such engagement by reason of the 
inam settlement. 

The result is that the appeal of the 
Government must be allowed and the 
plaintifi’s suit dismissed with costs through- 
out in S. A. No. 768 of 1931. 8. A. No. 1059 
of 1931 is dismissed. Earch party will bear 
its own costs as to costs in S. A. Nos. 1059 
of 1931 and in A. 8. Nos. 17 of 1930. 

Venkatasubba Rao, J.— I agree. 

A. Appeal allowed. 


OUDH CHIEF GOURT 
Second Civil Appeal No. 341 of 1934 
October 29,1935 ` 
ZIA-UL-HASAN, J. 
Thakur SHEO MANGAL SINGH 
— DEFENDANT — APPELLANT 
versus 
Thakurain BODHI KUAR—PLAINTIFF 
— RESPONDENT 

Hindu Law—Maintenance—Reduction of—Widow 
relinquishing rights—Agreement to pay maintenance 
—Reduction in letting value of agricultural property 
—Whether justifies reduction of rate of: matnien- 
ance, 

Where in consideration of a Hindu widow's deed 
of relinquishment in respect of her property, her 
deceased husband's brothers have executed an agree- 
ment in her favour binding themselves to pay to 
her asum annually as maintenance, so long as the 
circumstances remain unaltered, the maintenance 
will be paid at the rate agreed upon, but if by circum- 
stances not arising out of the default of the holder 
of the property, the assets of itare gradually reduc- 
ed, so that they can, no longer, be reasonably called 
upon to pay the amount of maintenance fixed, it is 
open to the Oourt to reconsider the allowance and to re- 
adjust it according to the altered circumstances. The 
fact thatthe letting value of agricultural property 
has been greatly reduced is one which can be taken 
judicial notice of and justifies reduction of the 
allowance payable to the widow. Rajendra Nath Roy 
v, S. M. Rani Puttoo Soondery Dassee (1), Ruka 
Bai v. Ganda Bai (2) and Gopika Bai v, Dattatraya 
(8), relied on. : 

S. O. A. against the order of the Subordi- 
nate Judge of Rae Barli, dated August 17, 
1934. 

Mr. K. P. Misra for the Appellant. 

Mr. L. S. Misra, for the Respondent. 


Judgment.—This is a second appeal 
against a decree of the learned Subordi- 
nate Judge of Kae Bareli. 

One Thakur Gur Bux Singh had three 
sons, namely, Sheo Narain Singh, Ram 
Ghulam Singh and Sheo Mangal Singh. 
Sheo Narain Singh, who was the eldest 
sop, died in 1911 leaving his widow Mu- 
sammat Bodhi Kuar, the present plaintiif; 
respondent, and his two brothers Ram 
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Ghulam Singh and Sheo Mangal Singh. 
On January 7, 1912, Musammat Bodhi Kuar 
executed a deed of relinquishment (Ex, 2) 
In respect of the property left by Sheo 
Narain Singh and on the same day Ram 
Ghulam Singh and Sheo Mangal Singh exe- 
cuted an agreement (Ex. 1) in her favour 
binding themselves to pay to her Rs. 1,0°0 
annually in consideration of her relinquish- 
ment of her right in the family property. 
It may be mentioned that the three bro- 
thers were admittedly members of a joint 
Hindu family. 

The suit from which this appeal has 
arisen was brought by Musammat Bodhi 
Kuar for recovery of Rs. 500 from Ram 
Ghulam Singh and Sheo Mangal Singh 
as her Guzara instalment due under Ex. 1 
in Jeth 1340 F. with interest. The suit 
was contested by the defendants who admit- 
ted the execution of the agreement (Ex. 1) 
but contended that owing to the increase of 
encumbrances on the family property and 
reduction of rents they were unable to pay 
to the plaintiff maintenance at the stipu- 
lated rate. Their case was that in view 
of the present circumstances of the family 
the plaintiff was entitled to no more than 
Rs. 200 a year. Both the Courts below have 
overruled the plea of thedefendants and 
decreed the plaintiff-respondents suit in 
full. The defendants have filed this appeal 
and Ram Ghulam Singh being dead Sheo 
Mangal Singh is now the sole appellant. 

The question is whether, having regard 
to the documents (Exs. 1 and 2), any reduc- 
tion can be made inthe allowance of the 
plaintifi-respondent and I am clearly of 
opinion, that the question must be decided 
in the affimative. The case of Rajendra 
Nath Roy v. 8. M. Rani Puttoo Soondery 
Dassee, 5 Cal. Law Reports, page 18 (1) 
is exactly in point, In that case a Hindu 
widow brought a suit for possession of 
her husband’s estate against her husband’s 
adopted son. This suit was compromised 
and the defendant agreed to pay to the 
plaintiff a certain sum for her maintenance. 
Subsequently the holding, the rents of 
which were assigned to the widow, became 
unfit for cultivation by reason of an innun- 
dation of salt water and the defendant 
became greatly impoverished. On a suit 
brought by the widow for recovery of her 
maintenance it was held that inasmuch 
as the amount of maintenance must be 
taken to have been fixed with reference to 
the extent and value of the property, the 
Court had power to reconsider the allow- 

)5 OLR 18. 
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e 
ance and to readjust it to the altered cir- 
cumstances. In the course of his judg- 
ment Jackson, J. said: 

“So long as the circumstances remain unaltered, 
the maintenance, of course, will be paid at the rate 
agreed upon, but if by circumstances not arising 
of the default of the holder of the property, the 
assets of it are gradually reduced, so that he can 
no longer be reasonably called upon to pay the 
amount of maintenance fixed, I think it is open to 
the Oourt to reconsider the allowance and to re- 
adjust it to the altered circumstances,” 


In the case of Ruka Bai v. Ganda Bai, 1 
Allahabad, page 591 (2) in which a Hindu 
lady had obtained a decree for mainte- 
nance af a certain fixed rate, the person 
liable to pay the maintenance brought a 
suit for reduction of the lady’s allowance 
on the ground that the business of his firm 
was gradually failing and Pearson, J. held 
that it would be unreasonable to hold that 
even if the income of the estate should 
come toan end altogether, the allowance 
should still continue and that, therefore, it 
must be liable to be reduced in propor- 
tion to the existing income. Similarly in 
the case of Gopika Bai v. Dattatraya 24 
Bombay, page 386 (3), it was held that a 
suit will lie to obtain a reduction in the 
amount of maintenance decreed to a Hindu 
widow on a change of circumstances, such 
as'a permanent deterioration in the value 
of the family property. 

It is a matter of common knowledge that 
the letting value of the agricultural pro- 
perty has been greatly reduced from be- 
fore 1340 F' (the year for which the mainte- 
nance was claimed by the respondent) and 
therefore, it will be very unfair for the 
appellants to be made to pay the same 
amount of maintenance to the respondent 
which was fixed solong ago as 1912. 

The learned Counsel for the respond- 
ent strenuously argued that the two docu- 
ments (Exs.] and 2) taken together show 
that there was a family settlement between 
the parties and cited some cases in support 
of the proposition that the validity of the 
family settlement cannot be subsequently 
questioned by the parties to the settlement, 
The appellant in this case is not, how- 
eve, seeking to question the validity or 
even the binding nature of the agreement 
of January 7, 1912, and all that he wants 
is that the maintenance of the plaintiff- 
respondent should be fixedin view ofthe 
altered circumstances of the family. The 
prayer of the defendant-appellant is, to my 
mind, perfectly reasonable and it would, 
in my opinion, be most unjust to hold 

(2)1 A 594; 2 Ind. Jur. 722. 

(3) 24 B 386, 
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that the plaintiff is entitled to her Rs. 1,000 
a year even though the income of the 
family property should be considerably re- 
duced. 

It was also urged that the Courts below 
have found that no circumstances have 
been proved which should justify a reduc- 
tion of the allowance payable to the plaint- 
iff, No doubt the learned Munsif consider- 
ed that the reasons for reduction “were 
wholly unconvincing” but the learned 
Subordinate Judge has not recorded a 
definite finding on the point in appeal and 
all that he says is that he agrees with the 
learned Munsif that nothing has been 
shown which will justify a Court in inter- 
fering with the Guzara already fixed. More- 
over, the reduction in the profits of Zamin- 
dari property is a fact which is known to 
everybody and which can be taken judi- 
cial notice of. 

I, therefore, allow this appeal and set- 
„ting aside the Courts finding that no 
reduction can be made in the allowance 
fixed by Ex.1 send back the case to the 
trial Court through the lower Appellate 
Court for decision in the light of the 
finding given above. Oosts hitherto incur- 
red by parties will abide the result. 

N. . Appeal allowed. 


—_—_— 
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Civil Appeal No. 8 of 1933 
January 18,1935 
RanGNEKAR AND DIVATIA, JJ. 
SITABAI RAMBHAU MARATHE— 
APPELLANT 
K versus 
GANGADHAR DHANRAM MARWADI. 
AND ANOTHER — RESPONDENTS 
- Civil Procedure Code (Act V of 1908), s. 2, 0. XXI, 
rr, 16,66, 9L—Assignment of deeree— Assignee's right 
to bring himself on record—Assignee, when become 
holder of decree— Court's duty to hold inquiry to state 
value of property—Value understated — Sale must be 
set aside. f 
Order XXI, r. 16, Civil Procedure Code, does not 
compel the assignee of a decree to come forward -and 
have himself substituted on the record in place of the 
judgment-creditor, It gives him an option to do so; he 
has aright to bring himself on record if he wants to 
see that his rights are enforced, but he is not bound to 
do so. And the darkhast, which is regularly filed by 
the holder of the decree, cannotcome to an end 
because, pending execution, the judgment-creditor 
has assigned his interest in favour of another person, 
‘An assignee does not become a holder of the decree 
within the meaning of O. XXI, r. 16 and a. 2, Civil 
Procedure Code, unless he applies tothe Court to 
bring himself on record in place of the judgment- 
creditor, Jasoda Deye v. Kirtibash Das (1), Firm 
Harnind Rai-Phul Chand v. Rup Chand-Chiranji Lal 
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(2), Co-operative Town Bank of Padigon v. Ramon. 
Chettyar (3) and Monmotho Nath Mitter v. Rakhal 
Chandra Tewary (4), relied on. 

In order to state the value of the property, an in- 
quiry is necessary; and if an inquiry into the value 
of the property is necessary, the Court is bound to 
hold the inquiry. The Couit is not at liberty to 
take any imaginary figure, or to state the value of the 
property at any figure which it thinks to be proper. 
If the value is under-stated in the proclamation, and 
the under-statement is such as is calculated to mislead 
bidders and to prevent them fromoffering an adequate 
price, and the sale results in a price altogether in- 
adequate, the sale must be set aside on the ground of 
material irregularity in publishing the sale within 
the meaning of O. XXI, r. 90, Civil Procedure Code, 
Saadatmand Khan v. Phul Kuer (5), referred to. [p. 
327, col, 2.] 

©. A. from an order of the First Class Sub- 
Judge, Jalgaon, in Special Regular 
Darkhast No, 495 of 1931. 

Messrs. S. C. Joshi and G. M. Joshi, for 


the Appellant. 
Messrs. W. B. Pradhan and T. N. 
Walavalkar, for the Respondents. 


Rangnekar, J.—The appellant chal- 
lenges a sale of her property by the 
Court in execution of a mortgage-decree 
against her in favour of respondent 
No. 2, on two grounds, the first ground 
being that, pending the execution, the 
judgment-creditor had no subsisting interest 


left in him to continue the execution 
proceedings by reason of his having 
assigned the decree in favour of one 


Mr. Deshmukb, his Pleader. The second 
ground, on which the sale is impeached, 
is that there was a material irregularity 
in publishing the sale, that the value of 
the property was not fairly and accurately 
stated in the proclamation issued by the 
Court, and that it has resulted in a sub- 
stantial injury to her. A few dates, which 
are material in this case, may now be 
stated. The darkkast for sale in the execu- 
tion of the decree was filed in March 
1931; and the judgment-creditor stated 
therein that the property mortgaged, which 
consisted of a house having four storeys, 
situate ina prominent locality in Jalgaon, 
was worth Rs. 9,000, The judgment-debtor, 
now the appellant, objected to the valua- 
tion; and, at her instance, the Court directed 
a panchnama to be made. The panchas 
valued the property at Rs. 25,000. This 
was challenged, in turn, by the judgment- 
creditor; and so the Court, very properly, 
ordered another panchnama, which resulted 
in the value being shown at Rs. 15,400. 
The first panchnama was made on August 
9, 1951, and the second on September 7, 
1931. As a matter of fact, in regard to 
this second panchnama, it appears that: 
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the panchas differed as between themselves, 
one valued at Rs. 21,000; the other at 
Rs. 18,000; and the third at Rs. 13,000; 
but they agreed that the average should 
be taken, and that the value of the prop- 
erty should be taken at Rs. 15,400. 
Between the dates of the panchnama, the 
decree-holder assigned the decree to Mr. 
Deshmukh; and it is clear from the deed 
of assignment that the judgment-creditor 
reserved to himself the right to execute 
the decree, which he has assigned, and 
that the assignee was entitled to the 
moneys realized in the execution proceed- 
„ings. 

The assignee also had the option to 
continue the execution proceedings then 
pending. The assignee, however, took no 
stepa to bring himself on record after 
the assignment, and the judgment-creditor 
was allowed to continue the proceedings 
in execution. The record is not clear as 
to when the proclamation was issued: nor 
have the learned Advocates been able 
to satisfy us about the date of the proclama- 
tion. But it is clear from such materials 
as we have thas one proclamation was 
issued by the Court, under O. XXI, r. 66, 
Civil Procedure Code, between these two 
dates; and, either the date of the sale 
mentioned therein was extended to Decem- 
ber7, 1931, or what appears to me from 
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s0; he has a right to bring himself.on ` 
record if he wants to see that his rights 
are enforced, hut he is not bound to do 
so, And the darkhast, which is regularly 
filed by the holder of the decree, cannot 
come to an end because, pending execu- 
tion, the judgment-creditor has assigned 
his interest in favour of another person. 
It is well established by decisions of this 
Court, that an assignee does not become 
a holder of the decree within the mean- 
ing of O."XXI, r.16, and s. 2, Civil Pro- 
cedure Code, unless he applies to the 
Court to bring himself on record in place 
of the judgment-creditor. I need only 
mention the authorities. They are: Jasoda 
Deye v. Kirtibash Das (1),Firm Harnand Rai 
Phul Chandv. Rup Chand Chiranji Lal (2), 
Co-operative Town Bank of Padigon v. 
Raman Chettyar (3), Monmotho Nath 
Mitter v. Rakhal Chandra Tewary (4). 
The second contention, however, seems to 
us to be substantial. Order XXI, r. 66, 
Civil Procedure Code, makes it obligatory 
on the part of the Oourt to issue a pro- 
clamation. Sub-section (2), cl. (e), provides 
that: 

“(2) Such proclamation shall be drawn up after 
notice to the decree-holder and ths judgment-debtor 
and shall state the time and place of sale, and 
specify as fairly and accurately as possible : 

(e) every other thing which the Oourt considers 
materjal for a parchaser.to know in arder tn indra 
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“to be proper. Ifthe value is under-stated 

in the proclamation, and the under-state- 
ment is such as is calenJated to mislead 
bidders and to prevent them from offering 
an adequate price, and the sale results 
ina price altogether inadequate, the sale 
must be set aside on the ground of material 
irregularity in publishing the sale within 
the meaning of O. XXI, r. 90, Civil Pro- 
cedure Code. This, then, being the effect 
of the decisions, the question is, whether 
the present case comes within them. The 
facts, which I have indicated, show that 
the judgment-creditor valued the property 
to Rs. 9,000. This was not accepted by 
the judgment-debtor, and the Court order- 
ed a panchnama as regards the valuation 
of the property. The panchas valued it 
at Rs. 25,000. This was not accepted by 
the judgment-creditor, and so the Court 
ordered another panchnama. This time 
the panchas ascertained the value to 
be Rs. 15,400. What justification, 
then, was there for the Court to 
ignore even the minimum valuation given 
by the panchas and put down in the pro- 
clamation the figure of Rs. 9,000, which 
the judgment-creditor had originally men» 
tioned as being the value of the property? 
. The point made in the judgment, and 
supported here, is that it was open to the 
judgment-debtor to prove, by adducing 
evidence, what the fair value of the prop- 
erty was, and that the judgment-debtor 
took various adjournments for the purpose 
of doing so, but failed in adducing evidence 
for this purpose, This seems to be entirely 
beside the point. The judgment-debtor's 
case, from the start, had been that the 
value of the property at Rs. 25,000 as 
shown by the panchas in the first pancha- 
_ nama, was in itself inadequate, and the 
judgment-debtor stated that, if proper 
evidence was taken, the house would be 
valued at Rs. 40,00C. The Court was right 
in saying that the judgment-debtor failed, 
inspite of various adjournments given to her, 
to lead evidence to show that the valuation 
of Rs. 40,000 was correct but that certainly 
did rot entitle the Court to ignore the 
materials which the Court had directed, 
and which the Court had before it, 

In this view, we think that the sale 
cannot be upheld and must be set aside: 
and the Court must be directed to hold 
another sale of the property, and that, 
after giving an opportunity to the parties 
to show the value of the property, and 
afier considering the materials, if any, 
placed before it, the Court should issue 
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& fresh proclamation, in which the value, 
which appears to the Court to be ade- 
quate and proper, should be stated. This 
leaves one more point for our decision; and 
that is with regard to the order which 
the Court, after setting aside the sale, has. 
to make uncer O. XXI, r. 98, Civil Pro- 
cedure Code. Mr. Pradhan, on behalf of 
the purchaser-respondent asks us to make 
an order that his client is entitled to the 
repayment of the purchase money, which 
he had paid into the Court with interest. 
But we find ourselves unable to make the 
order ourselves and, for this reason, that 
the record is not clear as to who is the: 
person who has received the money 
brought in by the purchaser and who 
really would be liable to pay interest on 
this purchase-money. We can, therefore, 
only direct the lower Court to proceed 
under r. 93 and order repayment of the. 
purchase-money to the purchaser, with or 
without interest, asthe Court may deem 
necessary, from either the judgment-creditor 
or the assignee, as the case may be. 
Costs of this appeal including the costs 
of the proceedings before the trial Court 
will be costs in the execution proceedings, 
Divatia, J.-—I agree. 
D, : Order accordingly. 





OUDH CHIEF COURT 
Second Civil Appeal No. 296 of 1933 
October 31, 1935 
King, CO. J. AND NanavorTty, J. 
MANIK CHAND anv ANOTHER— 
DEFENDANTS—APPELLANTS 
versus 
RAUNAQ ALI AND ANOTHER —PLaINTIFFs— 


RESPONDENTS 

Custom—Wajib-ul-arz recording custom at variance 
with Muhammadan Law—Held, that the plaintiff's 
family was governed by the custom. 

Held, that for all practical purposes the family of 
the plaintiff andthe Sheikhs of Bangawan in Hara 
Banki District constituted one .community in the 
village and that the plaintifi's family had adopted 
the custom prevailing in village Bangawan, and 
set forth in the wajib-ul-arz of that village. 

Held, also, that the plaintifs family and that of 
the Sheikhs of Bangawan were so closely connected 
together as to be treated as one community and the 
evidence of the custom observed by one family in 
supersession of the ordinary Muhammadan Law was of 
high evidentiary value as to the existence of the 
same custom in the other. Roshan Ali Khan v. 
Asghar Ali (3), referred to. 


S. C.A. against the decree of the Subor- 
dinate Judge, Bara Banki, dated Septem- 
ber 22, 1933. f 


1925 


Mr. H. Husain, for the Appellants. 

Messrs. M. Wasim K, Zaman and Ali 
Hasan, for the Respondents. 

Judgment.—This is a defendants ap- 
peal froman appellate judgment and dec- 
ree of the Court of the learned Subordi- 
nate Judge of Bara Banki reversing the 
judgment and decree of the Munsif of 
Ramsanehighat in the District of Bara 
Banki, and partially decreeing the plaint- 
iffs’ suit. 

The facts out of which thisapreal arises 
are briefly asfollows :— 

Meharban Khan had two sons Ali Bux 
Khan and Elahi Khan. Ali Bux was em- 
ployed in the Police Department and he 
purchased an 84 pies share in village 
Bangawan in the District of Bara Banki 
in the nameof his father Meharban Khan 
and of his brother Elahi Khan. The latter 
had a son Raunaq Ali who is plaintiff- 
respondent No. 1. Ali Bux died on 
January 19, 1881 leaving behind him his 
widow Musammat Najiba, his father Mehar- 
ban Khan and his brother Elahi Khan. In 
January 1834 Musammat Najiba filed a 
suit (Ex, 18) against Mebarban Khan and 
her brother-in-law Elahi Khan for recovery 
of the entire property left by her husband 
alleging that the 81 pies share belonged to 
her husband and not to her father-in-law 
and brother-in-law in whose name the en- 
tries in the papers stood. The case was 
referred to arbitration and on April 29, 
1884, the arbitrators gave their award in 
favour of Musammat Najiba (Ex. A-1) dec- 
laring -her to be theowner of the property 
in suit, but directing her to maintain her 
father-in-law and brother-in-law out of the 
income of her estate. The decree (Ex. A-2) 
in terms of the award was passed on May 13, 
1884. Subsequently Musammat Najiba exe- 
cuted a mortgage (Ex. A-5) in 1§85, and she 
executed a sale-deed Ex. A-4 on May 17, 
190, in favour of the defendants-appellants 
Manik Chand and Chandoo Mal. In 1929 
Musammat Najiba died, and her nephew 
Raunag Ali, plaintiff No.1, sold half his 
rights in the property in suit to Abdulla 
plaintiff No. 2 on August 17,1929, and on 
September 6, 1£32, the present suit. was 
filed by Raunaq Ali and Abdulla on the 
allegation that Musammat Najiba was in 
possession of the property for her life with- 
out any power cf transfer under a custom 
prevailing in the village of Bangawan, and 
that plaintiff No. 1 washer nearest heir. The 
defendants denied the plaint allegations 
and averred that they were bona fide pur- 
chasers for value. 
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The trial Court dismissed the suit of the 
plaintiffs and held that the custom set up 
in the plaint did not apply to the family 
of plaintiff No. 1 and that plaintiff No. 1 
was not the heir of Ali Bux the husband of 
Musammat Najiba and that the defend- 
ants had purchased the property in suit from 
Musammat Najiba in gocd faith. In ap- 
peal the learned -Subordinate Judge par- 
tially decreed the plaintiffs’ suit holding 
that the family custom set up by the plaint- 
iffs was applicable to the family of plaint- 
iff No. 1, and that plaintiff No.1 was the 
heir of Ali Bux. He further held that the 
plaintiffs were bound by the mortgages 
Ex. A-6 to Ex, A-14 made in favour of the 
defendants. Dissatisfied with the judgment 
of the lower Appellate Court the defend- 
ants have filed this appeal, and the plaint- 
iffs have filed cross-objections. 

The learned Counsel for the defendants- 
respondents had confined his appeal only 
tothe question of custom. He has not press- 
ed the other grounds taken in the memo- 
randum of appeal. le has contended that 
the custom recorded in the wajib-ul-arz of 
Bangawan is not applicable to the family 
of plaintiff No. 1, and thatthe mere fact 
of inter-marriages between the family of 
plaintiff No. 1 andthe family of the Sheikh 
Siddique zamindars of village Bangawan 
will not make the custom governing the 
Sheikh Siddiques of Bangawan applicable 
also to the family of Raunaq Ali. He fur- 
ther referred tothe definition of the word 
“family” or “khandan” given by their Lord- 
ships of the Privy Councii in Bhaiya Sher 
Bahadur v. Bhaiya Ganga Bakhsh, L. R. 41 
J. A. l atpage 21 (1), where the meaning 
of the word “khandan” has been given 
as “the group of descendants who consti- 
tute the family of the progenitor’. Tle also 
teferred tothe decision in Abdul Halim 
Khan v. Raja Saadat Ali Khan,1 Luck. 
Cases 733 at p.792 (2), where the word 
“khandan” or family has been defined ag 
a group of descendants from one common 
ancestor. He further contended that the 
ruling of their Lordships of the Judicial 
Committee in Roshan Ali Khan v. Ch. 
Asghar Ali, L. R.57 I. A.p. 29 (3), re- 
lied upon by the learned Subordinate 

(1) 41 I Al at p. 21; 22 Ind. Cas, 293;180 W 
N 401; 15M L T 168; (1914) M WN 184; 12 ALJ 
18F; <6 MLJ 291; 190 L J 277; 36 A 101,10 L 
J 103; 17 O O 68 {P ©). 

(2)1 Luck. Cas. 733 at p. 792; 108 Ind. Cas. 817; A 
1R1928 Oudh 155. 

(3) 57 IA’22; 121 Ind, Cas 517; Ind, Rul. (1930) 
P O 53; AIR 1930 P O35; 583M L J156;7 OW 
N81; 5 Luck, 70; 31L W 570; 520L J 183 
(PO). 
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` Judge is not applicable ‘to the facts of 
the present case because in that case the 


two families, one descended from the male 


line and the other from the female line, 
had been living for a long time under the 
same conditions in Dewa Sharif and had 
been so closely connected together as to be 
treated as one community by their Lord- 
ships of the Privy Cuuncil. 

On the other hand the learned Counsel 
for the plaintiffs-respondents has argued 
that amongst Muhammadans tHere is no 
caste system and every Muhammadan who 
is not a Saiyid, that isto say, a descend- 
ant of the Prophet, is to ke classed as 
a Sheikh, and that a Muhammadan claim- 
ing descent from the Khalif Abu Bagar 
called himself a Sheikh Siddique, and one 
claiming descent from the Khalif Omar 
styled himself a Sheikh Farruqi, that the 
custom set forth inthe wajib-ul-arz of vil- 
lage Bangawan was accepted by Musam- 
mat Najiba in the suit that she filed against 
her father-in-law and brother-in-law and 
had been enforced by the arbitrators in 
their award in that suit. 

After a careful consideration of the argu- 
ments of the learned Counsel of both par- 
ties, we are not prepared to disagree with 
the finding of the lower Appellate Court 
on this question of custom. The learned 
Counsel for the plaintiffs in the trial Court 
stated that Meharban Khan and his ances- 
tors were old residents of village Bangawan, 
and together with the zamindars of Banga- 
wan they constituted one community, and 
the custom pleaded in the plaint prevailed 
in the entire community of village Banga- 
wan, Thelearned Counsel for the defend- 
ants in the trial Court also admitted that 
Meharban Khan -migrated to Bangawan 
some 70 years ago, and the fact that the 
members of Meharban Khan’s family have 
married into the family of the Shikh Sid- 
diques of village Bangawan has been 
proved to the satisfaction of both the lower 
Courts. As has been pointed out by the 
Jearned Subordinate Judge, the wajib-ul- 
arz of village Bangawan does not state that 
the custom set forth therein only applies 
to the Sheikh families of village Banga- 
wan, and not to the Pathan families re- 
siding in the village. The wajib-ul-arz 
simply states that the custom is applica- 
ble to the co-sharers and not that it is only 
applicable to the descendants of Husul Ud- 
din, who wes said to be the progenitor of 
the Sheikhs of Bangawan. In 1919 the cus- 
tom was set up in a case where the par- 
tiee who were residents of Bangawan al- 
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leged that they were descended from one 
Pir Ghulam (see Exs. 12 to 14), and in that 
case the custom was enforced. Exs. 8 to 
16 and Ex. 18 are also instances where the 
custom set upin the wajib-ul-arz was en- 
forced by the Courts, but these refer to 
cases where the Sheikhs of village Banga- 
wan were themselves parties. We agree 
with the learned Subordinate Judge that 
for all practical purposes the family of 
the plaintiff No. 1 and the Sheikhs of Ban- 
gawan constituted one community in the 
village and that Meharban Khan and his 
family had adopted the custom prevailing 
in village Bangawan, and set forth in the 
wajib-ul-arz of that village. We also agree 
with the learned Subordinate Judge that 
the strongest proof of the applicability of 
the custom to the family of Meharban Khan 
is to be found in thefact thatin 1884 the 
arbitrators in their award virtually enforc- 
ed that custom contrary tothe ordinary rule 
of inheritance according to Muhammadan 
Law. The learned Counsel forthe defend- 
ants-appellants can give no other satisfac- 
tory explanation as to why the arbitrators 
in their award virtually gave effect to the 
custom pleaded by the plaintiffs in the 
present suit in deciding the case of Musam~ 
mat Najiba. It seems to us, as pointed 
out by the learned Subordinate Judge, that 
the arbitrators appear to take it for granted 
that this custom was applicable to the 
family of Musammat Najiba’s husband, and 
the action of the arbitrators cannot be ex- 
plained on any other ground. It seems to 
us that in the present case, asin the case 
decided by their Lordshins of the Privy 
Council in Roshan Ali Khan v. Ch. Asghar 
Ali L. R. 571. A.p. 29, (3) the descendants 
of Meharban Khan and of the Sheikhs of 
Bangawan have been so closely connected 
together as to be treated as one commu- 
nity and the evidence of the custom observ- 
ed byone family in supersession of the 
ordinary Muhammadan Law is of high evi- 
dentiary value as to the existence of the 
same custom in the other. 

Jor these reasons we are not prepared 
to reverse the finding of the lower Appel- 
late Court on the question of custom. No 
other plea taken in the memorandum of 
appeal by the defendants-appellants has 
been argued before us. We, therefore, dis- 
miss the appeal with costs. 

As regards the cross-objection we are 
of opinion, that the lower Appellate Court 
was .right in applying the provisions of 
s. 41, of the Transfer of Property Actin 

(4) 23 A 442; A W N 1901, 137, 
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respect of Exs. A-6 to A-14. The ruling 
cited by the learned Counsel for the plaint- 
iffe-respondents reported in Pratab Chand 
v. Syed Bibi, I. L.R. 23 All. 442 (4), is, in 
our opinion, not applicable to the facts of 
the present case. There is, in our opinion, 
no force in the grounds taken in the cross- 
objections, and we accordingly dismiss 
the cross-objections also with costs. 

The result is that the decree of the lower 
Appellate Court is maintained in all res- 
pects. 

N. Appeal dismissed. 


BOMBAY HIGH COURT 
Original Civil J PeBe Pn Suit No. 839 of 
193 
November 20, 1934 
B. J. WADIA, J. 

GOOLBAI MOTABHAI SHROFF anD 
OTHERS — PLAINTIFFS 


Versus 
PESTONJI COWASJI BHANDARI— 
DEFENDANT 

Fatal Accidents Act (XIII of 1855), ss. 1, 2, 3— 
“Representative”, whether means executors and 
administrators — Cause of action in suits under Act 
—Loss means pecuniary benefit — Considerations to 
be taken in account—Plaint in suit — Particulars to 
be given—Master and Servant —Relationship between, 
is question of fact—Servant, who is—Tests regarding 
right of control—Tort—Vicarious liability. 

In the absence of an executor or adminis- 
trator, the persons, for whose benefit a right 
of action is given by the Fatal Accidents Act, 
are to be deemed representatives of the deceased 
for the purpose of bringing a suit under the 
Act, The word “representative” therefore does not 
mean only executorsor administrators, but includes 
all or any of the persons for whose benefit a suit can 
be brought uuder the Act, and the widows, sons and 
daughters are persons contemplated by the Act as 
being the persons by whom and for whose benefit an 
action can be brought. The cause of action in such a 
case is the loss resulting to the plaintiffs from the 
death of the deceased, and loss means the loss of 
pecuniary benefit which the plaintiffs would have got 
from the deceased if the latter had not died, e.g, 
his pecuniary savings from his income, his 
contributions to the family for maintenance and 
education, and the assistance that he would have 
continued to give for the maintenance of the family, 
all which are estimable in terms of money. The age 
of the deceased, his expectation of life, the condition 
of his health, and his habits are also matters to be 
considered, The action is one which is purely. 
compensatory, and the plaintiffs are entitled to sue 
for compensation in respect of their reasonable 
expectation of the value of the services of the deceased 
which have been lost to them for ever. 

The plaint ina suit under the Fatal Accidents 
Act should not only give full particulars of the 
person or persons for whom or on whose behalf the 
action is brought, but also particulars of the nature 
of the loss for which damages are claimed. Esther 
Virginia Penheiro v. Maurice Minney (2), referred to. 

A servant is a person who voluntarily agrees, whe- 
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ther for wages or not, to subject himself at all times 
during the period of his service to the lawful ‘orders 
and directions of another in respect of the work to be 
done by him, It is that other person who is entitled 
in law to give orders and to have them obeyed. The 
relationship therefore exists only between persons of 
whom the one has the control of the work done by the 
other, and it does not depend merely on the mode of 
payment for service, or for the time for which 
services are engaged, or the nature of those services or 
on the power of dismissal, though these are certainly 
matters which the Court may take into consideration 
in assessing the relationship. The test therefore is 
the right of control which a person has inthe man- 
ner in which the other does the work, and the master 
is liable when the act committed by the servant is 
expressly authorized by the master or ifthe wrong 
done is incidental to such act. To put it shortly, the 
wrong must be an improper modeof doing an 
authorized act or incidental to it, 

Relationship of master and servantis a question 
of fact, 

Messrs. J.C. Forbes ani P. B. Vachha, 
for the Plaintiffs. 

Messrs. K. J. Khandalawala and H. D, 


Banaji, for the Defendant. 


Judgment.—The plaintiffs are the 
widow, sons and daughters respectively, 
of one Motabhai Nanabhai Shroff who died 
of the injuries received by him in a motor 
accident on June 8, 1932, in Balaram Street, 
Bombay, and have brought this suit as 
the representatives of the deceased under 
the Fatal Accidents Act, XIII of 1855, to 
recover the sum of Rs. 15,000 as damages 
from the defendant who they allege was 
at all material times the owner of an Essex 
car bearing No. X-4939. Plaintiffs say 
that the defendant plied the said car for 
hire in Bombay for taking persons work- 
ing in local mills to the mills every 
morning and bringing them back home 
every evening and that for such purpose 
the defendant had employed one Kaikhushru 
Jamshedji. On the morning of June 7, 
1932, at about 6-45 a. u., the car was being 
driven by Kaikhushru and one Nariman 
Cowasji Mistry was seated by his side. 
Nariman had at the time only a tem- 
porary licence to drive motor cars. 
The Car started from Tardeo, 
Krikhushru and Nariman first picked up 
one Behramji Pirojsha, and subsequently 
the car stopped near the house of Sorabjee 
Pestonji Digaria. Sorabji got into the car, 
at that time Kaikhushru had got out, as 
some one shouted to speak to him. Nariman 
who had also got out of the car, but was 
standing near it, got into the driver's seat, 
and tried to reverse the car, In reversing 
it, the. car mounted up a footpath, and 
dashed against the wall of a building on 
the opposite side of the house in which 
Sorabji was living. The deceased Motabhai 
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Shroff was at that time walking on the foot- 
path, and was jammed in between the 
ear and the wall and received multiple 
injuries as a result of which he was 
taken to the hospital where be expired the 
next day. 

. Defendant denies that he was the owner 
of the car ab any time or that Kaikhushru 
was in his employ forthe purpose of driv- 
ing it. Tt is his case that 
was the owner, and he was a mortgagee 
of the car from Kaikhushru to whom he 
had advanced a sum of Rs. 1,000 at the 
end of April 1932. He further contends 
that even if Kaikhushru be deemed to 
have been in his employ, the leaving of 
the car by Kaikhushru with Nariman 
and instructing him to reverse it as 
alleged by the plaintiffs, were not 
in the course of Kaikhushru’s employ- 
ment as the defendant's servant. 
Under the circumstances defendant denies 
all liability to the plaintiffs. 


Defendant’s Counsel contended that in 
the absence of any representation being 
taken by the plaintiffs to the estate of 
Motabhai Shroff this suit was not main- 
tainable. He argued thet a suit under 
Act XIII of 1855, in the case of Parsis, 
could only be brought by an executor or 
administrator of the deceased, and the 
word “representative” which occurs in the 
Act was inapplicable to Parsis, but was 
used only with reference to Hindus and 
Muhammadans. The same argument was 
advanced in Johnson v. The Madras Rail- 
way Co. (l) in relation to Europeans 
and also “Eurasians,” as they were then 
called, but it was overruled, and that 
case has been followed in the most recent 
judgment in Esther Virginia Penheiro v, 
Maurice Minney (2) in which it was held 
that the word “representative” in the 
Fatal Accidents Act had not the same 
meaning as the expression “legal repre- 
sentative” as defined inthe Oivil Procedure 
Code. In the absence of an executor or 
administrator, the persons, for whose 
benefit a right of action is given by the 
Act, are to be deemed representatives of 
the deceased for the purpose of bringing a 
suit under the Act. The word ‘“‘represent- 
ative’ therefore does not mean only ex- 
ecutors or administrators, but includes all 
or any of the persons for whose benefit a 
suit can be brought under the Act, and 
the present plaintiffs are persons contemplat- 

(1) 28 M 479; 15 M L J 383, 

(2) 6L O 4&0; 151 Ind. Cas, 680; A I R1934 Cal, 
655; 38 O W N 520; 59 O LJ 221;7 RO154, 
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ed by the Act as being the persons by 
whom and for whose benefit an action 
can be brought. The cause of action in 
such a case is the loss resulting to the 
plaintiffs from the death of the deceased, 
and „loss means the loss of pecuniary 
benefit which the plaintiffs would have 
got from the deceased if the latter had 
not died, e. g., his pecuniary savings from 
his Income, his contributions to the family 
for maintenance and education, and the 
assistance that he would have continued 
to give for the maintenance of the family, 
all which are estimable in terms of money. 
The age of the deceased, his expectation 
of life, the condition of -his health, and his 
habits ‘are also matters to be considered. 
The action is one which is purely compensa- 
tory, and the plaintiffs are entitled to sué 
fer compensation in respect of their reason- 
able expectation of the value of the services 
of the deceased which have been lost to 
them for ever. My. attention was also 
drawn to the case of Lakhmichand v. 
Ratanbai (3) in which no objection was 
taken to the frame of the suit brought by 
and in the name of the representatives of 
the deceased. I therefore hold that the 
plaint substantially complies with the re- 
quirements of the statute as far as the 
cause of action is concerned, though it is 
necessary. in such cases, as was pointed out 
in the Calcutta case which I have referred to 
before, that the plaintin a suit under the. 
Fatal Accidents Act should not only give full 
particulars of the person or persons for 
whom or on whose behalf the action is 
brought, but also particulars of the nature 
of the loss for which damages are claimed, 
In my opinion the suit as’ framed ig 
maintainable. 

The next question is, whether the de- 
fendant was the owner of the Essex car 
bearing No, X-4939 as alleged by the 
plaintiffs. The plaintiffs sav that the de- 
fendant was the owner of the car. The 
defendant alleges that he was only a 
mortgagee, and Kaikhushru was the owner. 
The question is not free from difficulty, 
and the writing on which the defendant 
relies does not help the Court. much in 
solving it. That writing purports to be 
dated May 2, 1932. It is stated in that 
writing that this car was sold to the 
defendant for the sum of Rs. 1,000 paid 
by him to Kaikhushru, and was transferred 
in the Police records in his name. It goes 
on to state that the borrower of the money, 


(3) 29 Bom. L R 78; 101 Ind. Cas. 210; A IR 1997 
Bom 115; 51 B 274, : 
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namely Kaikhushru, will repay the amount 
by monthly instalments of Rs. 100 or 
within twelve months from the date of 
the writing, that he is to remain in pcs- 
session of the car and to ply it for hire, 
that he declares that ithe car belongs to 
him, and that on the repayment of 
Rs. 1,000 by him it will be retransferred 
in the Police records in his name absolutely. 
The defendant on his part agrees to transfer 
the car to the name of Kaikhushiu if the 
sum of Re. 1,000 with interest is paid off 
as stipulated. I may mention here that 
this document was not referred to in the 
correspondence before suit, and it has been 
attacked by Counsel for the plaintiffs as 
being a bogus writing got up for the pur- 
poses of the suit. 
there is some alteration in the date, namely 
May 2, 193%. What that alteration was 
is not clear, but the stamp paper was 
issued to Kaikhusbru’s mother on April 
27, 1932, and the car was actually trans- 
ferred to the name of the defendant in 
the Police records on May 3, 1932. It seems 
therefore that this document was executed 
some time between April 27, and May 3, 
1932, The exact date is not clear by 
reason of the alteration, but it was executed 
before the date of the accident. I have 
already stated that itis difficult to ascertain 
exactly the position of the defendant under 
this writing. It is statedthat the car was 
sold to him and was transferred in his 
name, and that is why the plaintiffs allege 
that he was the owner of the car. The 
writing, however, clearly states that the 
money is advanced to Kaikhushru on the 
security of the car and is to be repaid 
on fulfilment of tbe condition men- 
tioned therein, namely, the repayment 
of Rs. 1,000 within ten months or a year. 
On the face of it, the transaction appears 
to be an ostensible gale, i. e., it isexecuted 
in the form of a sale with a condition 
attached to it. It cannot therefore be said 
that the ownership is completely vested in 
the defendant. It could only be vested 
in the defendant if Kaikhushru committed 
default, and the defendant foreclosed, by 
which he would ultimately become the full 
owner of the car. It was argued that the 
car was hypothecated to the defendant. It 
was also argued that the defendant was 
only a limited owner of the car, and as 
such there was a bailment by him for a 
specific purpose in favour of Kaikhushru. 
As I have said before, the question is not 
entirely free from difficulty, but taking 
the document as it is, in connection with 


There ig no doubt that. 
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the evidence of the defendant as to the 
payment of the amount and the manner 
in which it was to be paid, | am inclined 
to hold that the defendant was not the 
owner of the car, but was a mortgagee 
with limited rights of ownership. 

The mere fact that the words used in 
ihe writing are that the car was sold to 
the defendant does nct make it an out- 
and-out sale, and I believe the defendant 
when he said that the car was transferred 
to his ‘name in order that it might not 
be sold away by Kaikhushru without his 
knowledge and consent. The document is 
to be construed as a whole, having regard 
to the intention of the parties and its 
wording, aad, it does not constitute the 
defendant the owner of the car. No doubt, 
in the correspondence before suit the de- 
fendant refers to the car as his own, but 
that is not conclusive. He said he wrote 
the letter himself in Gujarati, and got it 
translated into English by a friend. But 
even if it is to be considered as an ad- 
mission, it cannot amcunt to an estoppel, 
unless the plaintiffs show that they acted 
on it to their prejudice, which they have 
not. 

The important question, however, for con- 
sideration is not what is the position of 
the defendant in relation to the car, but 
what was the relationship of defendant to 
Kaikhushru. Was Kaikhushru in the em- 
ploy of the defendant, and was the tort 
committed in the course of the employment 
of Kaikhushru by the defendant, as alleged 
by the plaintifis? In other words, was the 
relationship between the two that of master 
and servant? The relationship of master 
and servant is a question of fact, A ser- 
vant is a person who voluntarily agrees, 
whether for wages or not, to subject him- 
self at all times during the period of his 
service to the lawful orders and directions 
of another in respect of the work to be 
done by him. It is that other person who 
is entitled in law to give orders and to 
have them obeyed. The relationship there- 
fore exists onJy belween persons of whom 
the one has the control of the work done 
by the other, and it does not depend 
merely on the mode of payment for service, 
or for the time for whichservices are engag- 
ed, or the nature of those services or on the 
power of dismissal, ‘thoagh these are cer- 
tainly matters which the Court may take 
into consideration in assessing the relation- 
ship. The test therefore is the right of 
control which a person has in the manner 
in which the other does the work, and 
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the master is liable when the act committed 
by the servant is expressly authorized by 
the master or if the wrong done is in- 
cidental to such act. To put it shortly, 
the wrong must be an improper mode ‘of 
doing an authorized act or incidental 
to it. Kaikhushru has not been 
called by either side for some reason or 
the other. The defendant in his evidence 
said that Kaikhushru was never in his 
employ, that he was not accountable to 
the defendant for his earnings and the 
manner in which he plied the car, and 
that he never consulted the defendant and 
never took any orders from the defendant, 
nor was apy salary paid to him. 


The mere knowledge ofthe defendant 
that the car was to be plied for hire by 
Kaikhushru does not of itself make Kai- 
khushru his servant. The plaintiffs were 
aware of this difficulty, for they have 
sought to get over it by alleging in the 
plaint thatthe defendant expressly authoriz- 
ed Kaikhushru to allow Nariman tosit in 
the carin order that he may learn how to 
drive. This authority has not been proved, 
and defendant has denied it. In order 
further toget over the difficulty plaintilis 
have alleged that certain customeis 
were engaged by the defendant, aud were 
taken day after day inthe car from their 


place of residence to the mills. Two of 
them, Behramji Pirojsha and Sorabji 
have been 


Pestonji, of the Century Mill, 
called, and they clearly denied that they 
ever knew the defendant. They said that 
they made their arrangements with Kai- 
khushru, and paid him per month forthe 
hire of the car. 

Counsel for the plaintifis relies upon the 
correspondence which passed between the 
parties before the suit and especially on 
the letter written by the defendant on 
June 19,1932. In that letter the defend- 
ant said that the car was driven at the 
time of the accident by an unauthorized 
person who was not in his employ. That 
is a reference to Nariman Cowasji Mistry, 
and Counsel argued that there was there- 
fore an implied admission that though 
Nariman was not, Kaikhushru was, in the 
employ ofthe defendant. It is significant 
that in the first letter addressed by Messrs. 
Wadia, Ghandy & Co. to the defendant 
Kaikhushru’s name is not even referred to, 
and throughout the correspondence his 
name is omitted. Ifhis name had been 
mentioned in the letter of June 17, any 
omission to refer to himin the reply 
might have been construed as a sort of an 
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admission that he was employed by th® 
defendant. But no reference is made by 
either party to Kaikhushru in the corres- 
pondence at all, and I cannot therefore | 
hold thatit has been established to my 
satisfaction eilher expressly or by impli- 
cation thatthe defendant’ stood to Kai- 
kkushru in the relationship of master and 
servant. 

In that view of the case itis needless to 
go into the question of liability. If Kai- 
khushru was in the employ of the defend- 
ant, it might have been arguable whether 
the defendant was liable to the plaintiffs in 
so far as a servant of the defendant 
allowed Nariman who was admittedly an 
incompetent and unlicensed driver to 
handle the car, even temporarily. But L 
do not wish to go into that question, be- 
cause, as I have already held, the rela- 
tionship of master and servant has not 
been established, nor need I discuss the 
evidence inrelation to any instructions 
alleged to have been given by Kaikhushra 
to Nariman beyond stating that the de- 
fendant denied all knowledge about Nari- 
man and his having been taken up by 
Kaikhushru inthe car for the purpose of 
teaching him how to drive by his author- 
ity or with his consent. 

I have decided this case according .to 
the strict rights of the parties. The sym- 
pathy of the Court has been throughout 
with the plaintiffs, as itis really hard in 
these times for a widow and sons and 
daughters to be deprived of the services 
of the principal bread-winner of the 
family. The Court requested the parties 
to come to a settlement amongst themselves, 
but the defendant stated thathe wasa 
poor man and was not in a position to pay 
any compensation at all to the plaintiffs. 
In the result the suit must be dismissed. 
At the suggestion of the Court the defend- 
ant does not wish to press for costs. There 
will be no order as to the costs of the 


suit. 


D. Suit dismissed. 
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ADDISON AND Din MOHAMMAD, JJ. 
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khewat’ used in Revenue Records—Meaning of— 
Words and phrases—Custom (Punjab)—Shamilat— 
Partition, 

The ordinary sense in which the phrase ‘hasab 
rasad khewat’ is used in Revenue Records in refer- 
ence to partition of shamilat is “according to the 
land revenue assessed on the holding”, except in 
very exceptional circumstances. 


8. 0. A. from the decree of the District 
Judge, Hoshiarpur, dated February 27, 
1930. 

Messrs. Fakir Chand ard Chiranjiva Lal, 
for the Appellants. 

Mr. Jhanda Singh, for the Respondents. 

Din Mohammad, J.—The sole question 
for determination in this second appeal is how 
to interpret the words “hasab rasad khewat.” 
The point arose in the course of certain 
partition proceedings and the Assistant 
Collector conducting them tried it as a 
Civil Court and decided that these words 
meant “according to the revenue assessed 
on the holdings.” On appeal the District 
Judge took a different view mainly relying 
on the authority of Sahib Khan v. Ladian 
(1) and held that these words should be 
taken to mean “according to the area of the 
khewat holding.” Counsel for the appel- 
lants contends before us that the ordinary 
meaning of these words is as given: by the 
Assistant Collector and that the construction 
placed on them by the District Judge is 
an unusual one permissible only in such 
extraordinary cases as are contemplated 
by Sahib Khan v. Ladian (1). We think 
this contention is sound. Before the de- 
cision of Sahib Khan v. Ladian, a Division 
Bench of the Punjab Chief Court had held 
in Civil Appeal No, 757 of 1905 that the 
phrase “hasab rasad khewat” when used in 
a revenue record in reference toa partition 
of the shamilat area always meant “‘accord- 
ing tothe revenue assessed on the holding” 
and not “according to their areas” but that 
this rule was subject to an exception in 
favour of villages of a peculiar type. 
Robertson, J., in that case envisaged the 
possibility of the phrase being interpreted 
as “according to the area” in those cases 
only where it may be unfair and inequit- 
able to interpret it differently, as for 
example, in riverain villages where the 
land revenue was fluctuating, In an 
earlier judgment of the same Court referred 
to by Lal Ohand, J., in the same judgment, 
such an interpretation had been placed on 
this phrase. These considerations prevailed 
upon the minds of the learned Judges who 
decided Sahib Khan v. Ladian (1) and as 
they found that the village with which they 


(1) 69 PR 1913; 18 Ind, Cas, 137; 57PL R 1913: 
86 P W R 1913, 
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were dealing was subject to river action 
and the revenue was fluctuating, they did 
not want to disturb the principle adopted 
by the Assistant Settlement Officer and the 
Court below more especially as they found it 
to be equitable.and just. In Dava v. Budh 
Ram (2) this Court followed Sahib Khan v. 
Ladian (1), and held that the word ‘“khewat” 
in the term “hasab rasad khewat” may mean 
proprietary iland or the land revenue asses- 
sed on theland. In Dula v. Lakhu (3) one 
of the Judges composing the Division Bench 
that decided Dava v. Budh Ram (2) re- 
iterated the principle enunciated in Sahib 
Khan v. Ladian (1). 

It is obvious therefore that there can 
be no question that the ordinary sense 
in which this phrase is used is “ac. 
cording to ths revenus assessed” ani 
that it is only in exceptional circumstances 
that the extraordinary interpretation holds 
good. 

Applying this test to the case we find 
that such exceptional circumstances do nut 
exist here. The village is no doubt subject 
to cho action but the land under the cho 
is noi assessed to land revenue and the 
only fluctuation in the land revenue re- 
corded so far is an excess of Rs. 5 when, 
in 1917-18, 13 kanals 8 marlas of land 
were submerged and 16 kanals8 marlas 
had re-appeared. Moreover, it is significant 
that only 9 out of 403 proprietors advo- 
cated the extraordinary interpretation in 
the first instance and during the pendency 
of the suit very few agreed to accept 
the plaintiffs’ interpretation. Under these 
circumstances we have no hesitation in 
holding that the phrase in this case should 
be interpreted in its ordinary sense, 
4. e., “according to the land revenue as. 
sessed on the holding.” 

We accordingly accept this appeal but 
in view of the peculiar circumstances of 
the case make no order as to costs. 

N Appeal accepted, 


< (2) 85 Ind. Cas, 337; AIR 1925 Lah. 127: 6 Lah. L 
J 393 


(3) 102 Ind. Oas. 587; AI R 1927 Lah, 807. 
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tion that certain alienations by widow were void 
and for injunction against alienees restraining cutting 
of trees—Second relief, whether consequential— 
Proper method of valuation, 
_ Where a suit was instituted by a person claim- 
Ing to be the nearest reversioner of a deceased 
Hindu (4) for a declaration that the plaintiff was 
the nearest reversioner and that certain alienations 
made by the widow in favour of the other defendants 
was not binding on his reversionary right and 
(ii) for a permanent injunction restraining the 
defendant from cutting down the trees standing 
upon the properties: 

Held, that as the injunction was claimed against 
the alienees and not against the widow and the 
plaintiff could not seek for such an injunction 
without first getting a declaration of his rights, the 
second relief was necessarily connected with the 
first and the valuation to be adopted for purposes 
of jurisdiction was not the market value of the prc- 
perty. Vasireddi Veeranna v. Marupuddi Butchiah 
(1), referred to. 

A. against an order of the Court of the 
Subordinate Judge of Narsapur, dated 
February 19, 1931, and made in A. 6. 
No. 17 of 1928, preferred against the 
decree of the Court of the District Munsif 


-of Narsapur in O. S. No. 81 of 1926. 


Mr, V. Suryanarayana, for the Appel- 
lant. 

Mr. P. Somasundaram, for the Respond- 
ent. 


Judgment.— The question raised in this 
appeal is whether the District Munsif’s 
Court had jurisdiction to try the suit. 
Jt was a suit claiming a declaration that 
the plaintiff was the nearest reversioner 
to the Ist defendant’s husband (deceased) 
afier the lst défendant’s death and that 
certain alienations made by the Ist defend- 
unt in favour of some of the defendants 
were not valid and supported by con- 
sideration and not binding upon the 
reversionary right of the plaintiff. The 
second relief claimed was a permanent 
injunction restraining - the defendants from 
cutting down the fruit trees, etc. An issue 
was raised with regard to jurisdiction and 
the learned District Munsif held that the 
suit had been properly valued for purposes 
of jurisdiction and proceeded to - decide 
the case on its merits. He held that the 
alienation by sale of all the properties in 
her possession by the widow was invalid 
and not binding upon the reversionary 
interest. With regard to the permanent 
injuncticn claimed, this was not granted 
hy him and he appears to have considered 
the case merely frcm the point of view 
‘of a claim against the widow of having 
wasted the property by cutting down trees. 
Apparently the plaintiff was not in pos- 
sessicn of any evidence of waste being 
committed by the other defendants and 
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merely sought to show that -the widow 
herself had cut down trees. The District. 
Munsif held that there was no satisfactory 
proof of this and accordingly disallowed. 
the claim for aninjunction. Having regard- 
to the fact that in all probability no 
evidence whatever was led with regard to 
the other defendants having cut down. 
trees on the property, he does not deal 
with that part of the case but it is quite 
obvious from the plaint that a permanent 
injunction was sought for against all the 
defendants on the ground that they ‘were 
cutting down trees. On appeal, the lower 
Appellate Court following the decision in 
Vasireddi Veeranna v. Marupuddi Butchiah. 
(1), held that the District Munsif had no. 
jurisdiction to entertain the suit as the 
valuation to be adopted for the purposes 
of jurisdiction in such a suit for declara- 
tion was the market value of the property. 
The question here is whether the two 
reliefs sought namely, the declaration that 
the alienations were not binding on the 
reversionary interest and the permanent 
injunction are necessarily connected. It 
was argued ‚here that these reliefs were 
independent reliefs, that the plaintiff could 
have sued for the declaration without 
necessarily asking for the injunction or 
that he could have sued for the injunction 
without asking for the declaration. On 
the other hand, it is argued, that the 
prayer for an injunction was consequential 
on the granting of the declaration. I 
have got to consider really whether the 
plaintif here could have got his injunction 
against all the defendants without getting. 
a declaration that the alienations were not 
binding upon the reversionary interest. 
Had the claim for injunction been limited 
to one against the widow, the limited 
owner, and had she been in possession of 
the property, I should have accepted the 
respondent's argument that a person 
claiming} to ke a reversioner is 
entitled either to get a declaration that the 
alienations or acts of the limited owner 
are invalid and not binding upon the 
reversionary interest or to restrain such 
acts by the limited owner by an injunc- 
tion. In thiscase the widow sold all the 
properties in her possession, She, there- 
fore, was not in possession of the proper- 
ties at all and she was nota person who 
was even capable of committing waste in 
the shape of cutting down trees. Only 
those persons in possession could do that. 


. (1) 101 Ind, Oas. 379; 52M LJ 381; 25L W 440; 
AIR 1927 Mad, 563; 50 M 646, i 
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Therefore, really the plaintiff's claim is to 
restrain by injunction the alienees who 
are in possession of the property and not 
the limited owner atall. Then the ques- 
tion for consideration is, could the plaintiff 
have sought an injunction against those 
persons who are strangers without first of 
all establishing his right to do sə. In 
my view, he had to establish his right 
and in order to establish his right, he had 
to get the declaration sought for, namely, 
that the alienations were invalid and nut 
binding upon the reversionary interest. I 
think that is quite obvious. Therefore, 
he could not get the second relief without 
getting the first. It was a relief which 
was necessarily connected with the first, 
and for these reasons I am of the opinion, 
that the District Munsif was right in 
holding that the valuation of the suit was 
such as to give him jurisdiction. That 
being so, the order of the lower Appellate 
Court must be set aside and the case 
remanded to the lower Appellate’ Court for 
disposal of the remaining points. The 
appellant will get his costs of this appeal. 
The costs in the lower Appellate Court 


will abide the result of the appeal 
there. 

A. Order set aside. 
LAHORE HIGH COURT 
Criminal Revision Petition No. 1519 of 

1934 f 
January 29,1935 
OUBRIE, J. 
SHIVA RAM—AccuUsEp —PETITIONER 
versus 


EMPEROR—Opposits Party 

Punjab Municipal Act (ILI of 1911), s. 3 (5) (a)— 
Sanction to erect building to be used only as studio— 
Wooden partitions constructed dividing it into three 
portions and let out as shops—Whether : 
alterations to building. 

The petitioner obtained the sanction of the Muni 
cipal Committee, to erect a building. An agree: 


ment was executed by him with the Municipal Cóm ` 


mittee that he would use the building as a studio 
and for no other purpose. As originally construct- 
ed, the building was in accordance with the sanc- 
tion. Subsequently, however, the petitioner put in 
wooden partitions which divided it into. three por- 
tions, which were let out as shops: ^ 


Held, that they were not merely temporary erec- 


tions and fell within s.3 (5)(@), Punjab Municipal . 


Act, as being a material alteration to the building. 
Cr. Rev. P. from an order of the Sessions 
Judge, Gurdaspur, dated November 2, 


1934. 
Order.—The petitioner obtained the 
sanction of the Municipal Committee, 
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Dalhousie, to erect a building. An agree- 
mn ent was executed by him with the Muni- ° 
cipal Committee that he would use fhe 
building as a studio and for no other 
purpose. Admittedly, as originally con- 
structed, the building was in accordance 
with the sanction. Subsequently, however, 
the petitioner put in wooden partitions 
which divided it into three portions, which 
were let out as shops. The Municipal 
Committee resolved that : 

“Notice be served on Shiva Ram to remove his 
residential quarters and shops which he has let in 
place of the photographic studio and restore the 
building to the sanctioned condition within one 
month.” 

A copy ofit was forwarded to the peti- 
tioner for information and compliance 
within une month. The petitioner did noth- 
ing. A cass was instituted against him 
under s.219, Municipal Act, and he was 
fined, the conviction being maintained on 
appeal by the District Magistrate. The 
Jearned Sessions Judge has forwarded the 
proceedings for revision. He took the view 
that the partition being internal no sanction 
was required for their erection and the 
building had not deviated from the plan 
sanctioned by the Municipal Committee. 
It appears from the judgments of the 
lower Courts that these partitions are sub- 
stantial affairs completely sub-dividing the 
building and leaving no means of com- 
munication between the different portions. 
They reach theceiling and are in fact wall 
though constructed of wood. 1t isclear that 
they are not merely temporary erections 
and clearly fall within the scope of 8. 3 
(5) (a) of the Act as being a material 
alteration to the building. 

The learned Sessions Judge also con- 
siders the wording of the resolution to be 
highly ambiguous. I agrea with the 
learned District Magis:rate and the trial 
Court that there is no ambiguity whatever 
in the notice. The only possible interpre- 


(tation that could be put upon it was that 
‘the petitioner was to restore the building 


to its sanctioned condition, That could 
only be done by removing the partitions, 

I therefore see no ground for interference 
and reject the petition. 

N. Petition rejected. 
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CALCUTTA HIGH COURT 
5 Civil Appeal No. 289 of 1934 
veg May 17, 1935 
+, + NASIM ALI AND HENDERSON, JJ. 
.«. - Srimait SUDHAMOYEE BASU axp 
ANOTHEB— APPELLANTS 
. versus 
BHUJENDRA NATH BISWAS AND OTHERS 
x — RESPONDENTS 
Practice—New plea of res judicata in second ap- 
` peal—Notice of, must be given to the party—Ks- 
toppel—Estoppel, whether a cause of action—Rule 
of evidence—Whether a pure question of law— 
` Civil Procedure Code (Act V of 1908): ss. 100, 50— 
"Question of notice is not pure question of law— 
"—"Dies” in s. £0, means natural death— Legal 
representative— Decree against daughters for arrears 
‘of rent—Daughters in enjoyment of  profits— 
Surrender of estate to reversioners—Liability under 
_decree is personal—When attaches to reversion— 
Reversioners, whether legal representatives of daugh- 
tera. 
‘In order to apply the doctrine of constructive 
: res judicata, is must be shown that the party 
-against whom it is sought to be applied had 
„Clear notice of the nature of the claim made against 


\ Where a plea of constructive res judicata based 
-on notice of the nature of a claim madein a pre- 
vious suit was made against a party in second 
appeal and the plea was not raised in the lower 
‘Courts, and there was nothing on record of the 
-case showing the nature of the notice, neither was 
;there any finding of the lower Courts as to whether 
any notice was actually served on the party : 

Held, that the plea could not be raised for the 
‘first time in second appeal 

Estoppel is not a causeof action. It is a rule 
.of evidence which comes into operation if a state- 
ment has been made bya defendant with the in- 
tention that the plaintiff should act upon the faith 
of that statement and the plaintiff does act upon 
“the faith of such statement. The question of 
estoppel isnot a pure question of law. 

i The question of notice is nota pure question of 
Bw. ; 

The word “dies” ins. 50, Oivil Procedure Code, 
thas. been used in its natural meaning. It does not 
anclude civil death. Madhu Rao v. Gur Narain 0), 
relied on, 


| Where the decree for rent is passed against 
the daughters for arrears which accrued after the 
death of the last male owner, and where the 
‘daughters are in enjoyment of the rents and 
‘profits of the tenure, the liability for rent ought 
to be regarded as their personal liability and 
ought not tobe held as attaching to the reversion 
unless the tenure itself is brought sale under 
the: special provisions of the Bengal Tenancy Act, 
‘The reversioners, therefore, are not the legal re- 
presentatives of the judgment-debtor in respect of 
the properties which the applicants want to sell in 
execution of the rent decree within the mean- 
ing of s. 50, Oivil Procedure Code, 


C. A. .from appellate order of 
District Judge, Burdwan, dated Feb- 
ruary 19, 1934, 


Messrs. J.C. Hazra, P. C. Basu, S.C. 
Bose, Nivode Bandhu Roy and Kamalakshya 
Basu, for the Appellants, : 
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Messrs. A. N. Bose, Panchanon Ghose and 
Hirendra Chandra Ghose, for the Respond- 
ents. : 

Nasim Ali, J—This is an appeal by 
the decree-holders against an appellate 
order of the District Judge of Burdwan 
dated February 19, 1934, in ‘a proceeding 
under s.47, Civil Procedure Code. The 
appellants obtained a decree in the first 
Munsif’s Court at Krishnagar (Nadia) on 
February 1, 1932, for Rs. 1,636-!0-11 against 
three ladies, Jagmaya, Padmabati and 
Bhababhabini for arrears of rent of a tenure 
inherited by ihem from their father which 
accrued after the death of their father. 
On February 0, 1932, Jagmaya died and 
on May 5, of the same year Padmabati 
died. On June 22, 1932, the sole surviving 
daughter Bhababhabini ` surrendered her 
life interest in the estate left by her father 
by a deed of surrender in favour of the 
reversioners, Simultaneously with this 
deed of surrender, a deed of family ar- 
rangement and partition was executed 
between the reversioners by which the 
properties surrendered by Bhababhabini 
were partitioned between them. It appears 
from the deed of partition that the respond- 
ents in the present appeal took upon 
themselves the liability to pay the out- 
standing debts of Jogamaya and Padma- 
bati in respect of certain properties 
including the tenure, the rent of which 
was in arrears. On the application of the 
appellants a certificate was sent by: the 
Nadia Court to the First Court of the 
Munsif at Burdwan about the non-satis- 
faction of the decree on March 30, 1933. An 
execution case was thereupon started in 
the Burdwan Court on May 1, 1933, against 
the reversioners including the respondents 
in this appeal. Certain properties which 
the respondents got by the deed of sur- 
render were thereafter attached and time 
was taken by the judgment-debtors to pay 
off the decretal dues and from time to 
time certain amounts were paid towards 


the satisfaction of the decree, Ultimately 
on November 28, 1933, the respondents 
objected to the execution of the decree 


on the ground that they were not per- 
sonally liable for ihe decretal amount. 
The learned Munsif rejected that objec- 
tion and allowed the execution to pro- 
ceed. On appeal by the judgment-debtors 
to the Appellate Court, the learned 
Judge has set aside the order of the 
learned Munsif. Hence this second appeal 
by the decree-holders, 

The decree under execution is a rert 
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decree. The appellants, however, do not 
want toexecute it under the provisions 
of the Bengal Tenancy Act, by attach- 
ment and sale of the defaulting tenure 
which lies in Nadia district. The decree 
was transferred to Burdwan Court to be 
executed there as a money decree. It 
has been already stated that certain im- 
movable properties within the jurisdiction 
of the Burdwan Court which the respond- 
ents have got absolutely by the deed of 
surrender have been attached by the 
Burdwan Court. Bhababhabini is nota 
party to the execution case. The decree 
is being executed against the reversioners 
as a money decree. Tha poiat for deter- 
mination is whether the present execution 
case is maintainable in law in its present 
form. 


The appellants’ case is that the pre- 
sent application for execution is main- 
tainable against the respondents under 
8.50, Civil Procedure Code. The word 
“dies” in that section in my opinion has 
been used in itsnatural meaning. It does 
not include civil death: Madhu Raov. 
Gur Narain (1). Again the respondents are 
not the legal representatives of the judg- 
ment-debtor within the. meaning of s. £0, 
read with s. 2, cl. 11, Civil Procedure Code. 
The contention of the appellant, however, is 
that as the daughters of the last male owner 
were sued in the rent suitin representative 
character, the estate which the respondents 
got by surrender as reversionary beirs is 
‘liable for the decree which was obtained in 
-that suit. I have already pointed out that 
the decree for rent was for arrears which 
accrued after the death of the last male 
owner. Asthe daughters were in enjoy- 
ment of the rents and profits of the tenure, 
-the liability for rent o:ght to be regarded 
‘as their personal liability and ought not 
to .be held as attaching to the reversion 
unless the appellants proceeded to bring 
the tenure itself to sale under the special 
‘provisions of the Bengal Tenancy Act: see 
Jiban Krishna Raov. Brojo Lal Sen (2). 


The respondents, therefore, are not the 
legal representatives of the judgment- 
debtor in respect of the properties which 
the appellants want to seil in this execu- 
tion case within the meaning of s. 50, 
‘Civil Procedure Code. The learned Counsel, 
however, contended on the authority of 


(1) 53 A529; 131 Ind. Cas.598; A I R 1931 All, 
806; (1931) ALJ 263; Ind. Rul. (1931) All. 406. 

(2) 30 IA 81; 300 550; 8Sar, 444; 5 Bom, LR 
428; 1 O WN 425(P 0). 
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Mungul Pershad Dichit v. Grija Kanta (37 
thatthe respondents were precluded from 
re-opening the question of substitution 
under s. 50 inasmuch as the order of 
substitution was made by the Nadia Court 
after notice to them and they did not raise 
any objection to the substitution. Now in 
order to apply the doctrine of constructive 
res judicaia it must be shown that the 
respondents had clear notice of the claim 
made against them in the Nadia Court. 
The question of notice is not a pure ques- 
tion oflaw. This plea of resjudicata was 
not raised bythe appellants inthe Court 
below. There areno materials on the 
record of the present execulion case to 
show the nature of the notice issued by the 
Nadia Court upon the respondents, There 
is no finding of the Court below as to 
whether any notice was actually served 
upon the respondents by the Nadia Court. 
The bar of res judicata cannot be, there- 
fore, allowed to be raised for the first time 
in second appeal in this Court. 

The learned Counsel also raised the 
question of estoppel. It is argued on bė- 
half of the appellants that the payment of 
money by the respondents from time to 
time towards the satisfaction of the decree 
estops them from contending that they are 
not personally liable for the decretal debts. 
Now estoppel is not a cause of action. It 
is a rule of evidence which come into operas 
tion if a statement has been made bya 
defendant with the intention that the plain- 
tiff should act upon the faith of that 
statement and the plaintiff does act upon 
the faith of such statement. The question 
of estoppel is nota pure question of law. 
Whether by the payments the appellants 
were misled in any way or were induced 
to alter their former position in any 
way are questions of fact. This plea was 
not raised in any of the Courts below. These 
payments were relied on in the trial Court 
onjy as tacit admissions of the personal 
liability ofthe respondents. This conten- 
tion, therefore, cannot be given effect to 
in this second appeal. I am clearly, there- 
fore, of opinion that the execution case is 
not maintainable in the present form. In 
view ofthe above conclusion the question 
asto whether the sale of any portion’ of 
the estate other than the defaulting tenure 
which the respondents have got by surren- 
derin an execution against the surviving 
daughter Bhababhabini will affect the 
respondents’ title cannot possibly arise 
in the present execution case. But ag 

(8) 8 O 51; 8I A 123; 4 Sar, 248 (P O) 
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.4ome arguments were advanced on this 
suastion, I-would like tosay afew words 
in this connection. 

The learned Counsel for the appellants 
argued thatthe decree being a decree 
for arrears-of rent which the daughter did 
hot pay it must be assumed that they did 
“not pay as they could not pay out of the 
income of the estate and consequently it 
. must be held that theestate was liable 
for the decretal debt. There is, however, 
‘no foundation for such an asgum ption. 
This is not a debt contracted by the limited 
owner for legal necessity. Therefore if 
the appellants wanted to realise their 
decretal dues before surrender by sale of 
‘properties other than the defaulting tenure 
‘in execution against Bhababhabini they 
could only sell her right, title and interest 
and such sale could not in any way affect 
or bind the reversioners’ interest. Again 
‘ifthe execution had been taken against 
“the surviving daughter afterthe surrender 
and her interest in properties other than 
the defaulting tenure had been sold, the 
purchaser would have got nothing as her 
‘interest in the estate ceased after the 
surrender. In this view of the matter the 
learned District Judge was right in observ- 
ing that the proper procedure for the decree- 
holders’ was to proceed against the default- 
‘ing tenure in respect of which the decree 
for rent was obtained. For the above 
‘reasons I dismiss the appeal with costs: 
‘hearing fee five gold mohurs. 

Henderson, J.—In my judgment the 
main question for determination in this 
‘appeal is whether the rent decree that was 
‘passed against “the ladies binds the estate, 
‘These execution proceedings were taken 
‘Out onthe footing thatthe last surviving 
‘lady surrendered her estate in favour of 
the reversioners thereby undergoing a 
civil death and it-is from that point of 
‘view thatthe matter has now to be consi- 
dered. The whole estate is in the hands of the 
‘Teversioners. Mr. Amarendra Nath Bose 
‘who appeared on behalf of the respondents, 
did not contest that the appellants were 
‘certainly entitled to proceed against the 
‘reversioners forthe sale of the defaulting 
‘tenure. Similarly they can proceed against 
‘and bring the other properties to sale 
“provided that the decree binds the estate. 
“In these circumstances it is not a matter of 
7 much importance whether the respondents 
“were brought on the record by a miscon- 
‘ceived application assuming that they were 
‘Tiable to the extent of the assets of the 
‘deceased in their hands or whether a new 


execution case was started against them 
as the persons in possession of an estate 
bound by the decree. Somehow or other 
they are before the Court and inmy judg- 
ment the only question for consideration 
is whether the properties other than the 
defaulting tenure are liable to sale. Oa 
this point I entirely agree with my learn- 
ed brother. There is no principle by 
which such a decree should bind thé estate. 
This is not acase in which the limited 
owner borrows money for some purpose 
which comes within the meaning of legal 
necessity. The debt in fact was not con- 
tracted by those persons at all. No ques- 
tion oflegal necessity arises in this case 
nor was any real attempt made in either 
of the Courts below to justify the execution 
of such a decree against the reversioners. 
I, therefore, agree that this appeal must 
fail. 

D, Appeal dismissed. ` 


. _ MADRAS HIGH COURT 
Civil Revision Petition No. 769 of 1933 
November 5, 1934 
VENKATASUBBA Rao, J. 

Sree RAJA MALRAJU VENKATA 
NARASIMHA RAO BAHADUR 
Zamindar—PETITIONER 
VETSUS 
Tar CHAIRMAN, MUNICIPAL 
COUNCIL, NARASARAOPET— 
RESPONDENT 

Madras District Municipalities Act (V of 1920), 
88. 93, 354, Sch. IV, r. 28—Dividends received from 
Company—Whether liable to profession tazx—Suit for 
refund of tax illegally received — Maintainability— 
Jurisdiction of Civil Court. A 

Dividends received by a person from a company is 
not a source of income of that person upon which 
profession tax could be levied under the Madras Dis- 
trict Municipalities Act. Purushottamdas Harkison 
Das v. Central India Spinning, Weaving and Manu- 
facturing \Co., Lid, (D, Attorney-General v. Ashton 
Gas Company (2) and Davies v. President of the 
Madras Municipal Commissioner (3), referred to. 

Where a person wasillegally assessed to profession 
tax in respect of dividends received by bim from a 
Company ; 

Held, that neither s. 354 nor the word ‘final’ in r, 28 
of Sch, IV of the Madras District Municipalities Act 
was abartoa civil suit in such a case, and the 
assessment could be impeached ina Courtof law, 
Municipal Council, Cocanada v. Standard Life 
Assurance Co. (4), Municipal Council of Mangalore v. 
Codial Bail Press (>), Municipal Council, Cuddalore v. 
Krishna Nambiar (6) and Valli Ammal y. Corporation 
of Madras (7), referred to, f 


C. R. P. under s. 25 of Act IX of 1887, 
praying the High Court to revise the dec- 
ree of the Court of the District Munsif 
of Narasaraopet, dated February 20, 1933, 
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and passed in Small Cause Suit No, 437 
of 1932. 

Judgment.—The question. that arises 
is, whether the dividents received by a 
person from a company can be treated 
as a source of income for the purpose of 
levying the profession-tax under the Mad- 
ras District Municipalities Act. For the 
petitioner, it iscontended that to levy a 
tax on ashare-holder would amount to “tax- 
ing twice over”, the company having been 
already assessed in respect of its profits 
which in effect belong to the share-holders. 
The Income-tax Acts, as is pointed out in 
Purushottamdas Harkison Das v. Cent- 
ral India Spinning, Weaving and Manufac- 
turiny Company, Ltd. (1) proceed upon the 
footing that the entire profits are subject 
to the common burden of income-tax, which 
in truth is paid by the share-holders, al- 
though the payment is made by the com- 
pany (588*), That this is the true view, 
appears also from the following passage 
in the judgment of Romer, L. J— 

‘Tf such a company as we have to deal with 
pays income-tax on its profits, the income-tax, as 
has been pointed out, is payable out of the pro- 
fits, and is part of the profits; and if the profits, 
after deducting the income-tax, have subsequently 
to be distributed amongst the members of the com- 
pany, that income-tax is not payable again by 
those members so far as they receive their share 
of the profits, because the income-tax is to be 
taken as having been paid out of their profits, and 
on their behalf"; Attorney-General v. Ashton Gas 
Company (2). 

Although no doubt, as the petitioner's 
Counsel contends, this principle is recog- 
nised for the purpose of the levying of the 
income-tax, I do not think Ishall be jus- 
tified while dealing with this case, in re- 
lying upon any such general principle. 
Different considerations may apply to the 
levy of the profession-tax and, therefore, I 
shall base my judgment on a construction 
of the sections of the Act in question. 

First, s, 92 of Act V of 1920 which pro- 
vided for the levy of a company's tax, was 
by the Amendment Act (Madras Act X of 
1930) deleted and s. 93 is by the same 
new Act so amended as to take in companies 
also. The result is, that companies as well 
as individuals are now liable to pay profes- 
sion: tax, the distinction between companies’ 
tax and profession-tax having been abolish- 
ed. But what is important to note is, that 
when companies were, before the present 
amendment, liable for what was then termed 


(1) 41 Ind. Cas 968; 42 B 572; 19 Bom. L R 
665 


(2) (1904) 2 Ch. 621, 
*Page of 42 B.—[Hd.] j 


RAJA MALRAJU VENKATA V. OHAIRMAN, MUNI. OOUN , NARASARAOPET (MADR.) :373 


‘companies’ tax’, s. 93 expressly exempted 
individual members from taxation in res- 
pect oftheir interest in the company. That 
result was achieved by the qualifying 
phrase “nut liable to the companies’ tax” 
being inserted after the words “every per- 
son”. TI donot think that in enacting the 
present section (s. 93 as it now stands}, the 
Legislature has shown any intention to de- 
part from that rule. 

Secondly, the definition of “company” 
has been bv the Amendment Act (Madras 
Act X of 1930) so altered as to make it 
comprise or include a firm, i. e., a part- 
nership. Under s. 93 a firm (the word 
“company” including thus a firm also) 
has to pay profession-tax in respect of 
its profits and the schemeof the Act shows 
that when profession-tax is levied on a 
firm, the individual members thereof are 
not in respect of those same profits again 
liable. Section 94 enacts inter alia that 
the profession-tax leviable from a firm may 
be levied from any adult member thereof. 
A Bench ofthis Court held, construing 
provisions similar to these, though of a 
different Act (City of Madras Municipal 
Act Iof 1884), that a partnership trade is 
a single trade or business for the purpose 
of taxation and that there can be but one 
tax levied as profession-tax when several 
persons jointly carry on one tradeor business, 
As is observed in that judgment, 

“It would hardly be reasonable that the profits 
and extent of a business remaining unchanged, the 
amount leviable from the firm should vary with 


the number of the members”: Davies v, President of 
the Madras Municipal Commission (3). 


This principle, which has been held 
applicable to partnerships, must equally 
apply to companies also the reason being 
that as in the case of partnerships, so in 
the case of companies, the profits belong to 
the entire body of persons composing it. 

Thirdly, the construction of the various 
sets of words shown as sources of income 
in s. 93, leads me to the same conclusion, 
namely that as regards dividends received by 
a person, he is exempt from taxation. The 
notion that every share-holder “transacts 
the business” of his company is, in my 
opinion, clearly wrong. To hold that a 
person by reason of possessing shares, say, 
in ten different companies, transacts the 
business of each of those companies, would 
lead to obvious anamolies. Nor dol think 
that dividends, which represent a share of 
the profits, can appropriately be termed as 
“income from investments”, That being so, 
it seems to me that the very structure of 

(3) 14 M 140, 
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the section excludes dividends from its 
ambit. 

. There remains another point to deal with, 
namely that of jurisdiction. Mr, Ramamurti 
for the respondent contends that the assess- 
ment was final and could not be impeached 
in a Court of Law. Section 354 lays down 
that no proceedings under the Act shall 
merely for defect in form be quashed or 
set aside by any Court of Justice; but 
this rule is subject to the proviso which 
runs thus : 


. “provided that the provisions of this Act have 
been in substance and effect, complied with.” 


` It was held by a Bench of this Court 
that where a ecmpany not liable to the 
tax had been taxed, there was a sub- 
stantial disregard of the provisions of 
the Act. Municipal Council, Cocanada v, 
Standard Life Assurance Company (4). 
Again, where the municipality wrongly took 
the gross income instead of the net income 
as the basis for determining the class in 
which a person wasto be placed, it was 
held that the provisions of the Act were 
not, in substance and effect, complied with: 
Municipal Council of Mangalore v. 
Codial Bail Press (5). The words in s, 354, 
(of Act V of 1920) were similarly construed 
in Municipal Council, Cuddalore v. 
Krishnan Nambiar (6). Nor does the use 
of the word ‘final’ in r. 23 of Sch. IV 
(Taxation and Finance Rules) operate as 
a bar to the filing of a suit. As has been 
pointed out in Valli Ammal v. Corpo- 
ration of Madras (7), the word ‘final’ must be 
taken to refer to the proceedings before the 
municipality and could not have been in- 
ténded to shut out the jurisdiction of the 
Courts. 

‘In the result, I must hold that the peti- 
tioner is entitled to a refund of Rs. 140. 
The lower Court’s decree is accordingly 
modified to thatextent. Each party shall 
bear his ccsts here as well as in the Court 
below. 

JA. ; Decree modified. 

`(4) 24 M 205. 

9) 27 M 547. 

(6) 1C5 Ind, Cas. 147; 26 L W 439; A IR 1927 Mad. 
9*8; 389M LT 49% (1997) M W N $22; 54MLJ 147; 
5) M 987, ‘ 

7) 16 Ind, Cas. 971; 38 M 41;12M L T 469; 23ML 
J 53°; (1912) MW N 1162. 
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LAHORE HIGH COURT 
Criminal Revision No. 685 of 

1934 

July 21, 1934 

ADDISON, J. 

KHAIR DIN AND oraERS—FETITIONERS 
Versus 
WASAN SINGH AND OTHERS— 


OPŁOSITE PARTIES 

Criminal Procedure Code (Act V of 1898), ss. 133, 
137 (3)—Order under s. 133, if can be passed on 
personal opinion of Magistrate—S, 133, if applies to 
removal of longstanding obstructions. 

An order under s. 133, Criminal Procedure Code, 
cannot be passed merely onthe personal opinion of 
the Magistrate. He must take evidence as in a 
summons case and it is only when this has 
been done that the Magistrate can make the condi- 
tional order absolute. Shadi v. Queen-Empress (3), 
relied on, Achhru v. Emperor (5), followed. 

Section 133, Criminal Procedure Code, is not intend- 
ed for the removal of long-standing obstructions, 
but for unlawful obstructions lately built on public 
places. Ghurahu] Das v, Shakaraj Das (7) and 
Baisakhi Ram v. Emperor (8), relied on. 


Cr. R. from an order of the Ses- 
sions Judge, Montgomery, Lahore, dated 
May 9, 1934. 


Report.—Op receipt of information that 
the conduct of the trade of tanning and 
dyeing leather by Mekham Din, Khair 
Din and Abdul Karim, defendants in 
village Hira Singhwala and adjacent to 
the mandi of that name was injurious to 
the health and physical comfort of the 
inhabitants, the District Magistrate, 
Montgomery, inspected the site on Novem- 
ber 7, 1932, and was of the opinion that 
the smell was the most obnoxious and 
objectionable he had ever smelt in his 
life. He accordingly made a condition- 
al order directing the defendants to 
desist from carrying on this trade in the 
proximity of the said mandi and to 
remove it fo a placè at least 200 karams 
away from other human habitations. The 
latter appeared before the District Magistrate 
and stated that the tannery had been in 


existence for 20 years, that the mandi 
had sprung up later, and that the offen- 
sive smell had been caused by the 


defective drain which had since been re- 
paired. The learned Magistrate held that 
whatever the reasons may have been, 
there was no doubt that the existence of 


any tannery in the neighbourhood of 
human habitations is offensive; and as 
the defendants had failed to show 


sufficient cause, madethe order absolute 
under s. 137 (3), Criminal Procedure 
Code. 

Section 137, Criminal Procedure Oode, 
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makes it incumbent on the Magistrate to 
record evidence as in a summons case 
if the person, against whom an orderis 
made, appears and shows cause against 
the order. The term “shall” in the 
section makes the duty imposed on the 
Court mandatory and not discretionary 
only. A Magistrate cannot base his 
decision on information gathered from 
a personal local inspection instead of 
taking evidence,asin the present case. 
Such action on the part of the Magistrate 
in ignoring the clear provisions of s. 137 
amounts to a substantial error and 
cannot be cured by s. 537: Bheera v. 
Tara Singh (1). , 

The learned District Magistrate did not 
try to verify thə correctness of the state- 
ment that the obnoxious smell was 
caused by the defective drain which was 
alleged to have been repaired since his 
visit. It is difficult to support the pro- 
position that the “existence of any tan- 
nery is offensive in the neighbourhood of 
human habitations.” 

The defendants contended before the 
District Magistrate that the tannery had 
been carried on at the same spot for 20 
years and that the mandi had come into 
existence later. In such a case . it is 
necessary to take all the circumstances into 
account to see that interference with 
public comfort is considerable and a con- 
siderable section of the public is affected 
injuriously, general equitable principle not 
being lost sight of: Emperor v. Fazal 
Din, 9 Ind Cas. 891 (2). 

I accordingly recommend that the 
order of the learned District Magistrate 
may beset aside and that the Hon'ble 
High Court may be pleased to order a 
fresh enquiry in accordance with law. 

.Mr. M. C. Sud, for the Petitioners. 

Mr. V. N. Sethi, for the Government 
Advocate, for the Crown, 


Order.—The District Magistrate of 
Montgomery received information that the 
work of tanning and dyeing leather carried 
on by Mukham Din, Khair Din and Abdul 
Karim in the village Hira Singhwala 
adjacent tothe mandi of the same name 
was injurious to the health and physical 
comfort of the inhabitants of the mandi, 
He inspected the site on November 7, 
1952, and was of opinion that the smell was 
most obnoxious and objectionable. He 

1) 99 Ind. 

x {aos io ees tee ee All. 267; 28 Or. Iu 
_(2) 9 Ind. Oas. 891; 12 Or, L J 148, 
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accordingly made a conditional order” 
under s. 133, Criminal Procedure Code, 
directing the defendants to desist from 
carrying on this trade in the proximity of. 
the said mandi and remove it to a place 
at least 200 karams away from other hu- 
man habitations. The tanners appeared 
before the District Magistrate and said 
that their tannery had been in existence 
for more than 20 years, that the mandi had 
sprung uplater and that the offensive 
smell had been caused by a defective drain 
which had since been repaired. The Dis- 
trict Magistrate took no evidence, but 
holding that, whatever the reason may 
have been, there was no doubt that the 
existence of any tannery in the neighbour- 
hood of human habitations was offensive, 
he made the conditional order absolute 
under s. 137 (3), Criminal Procedure Code. 
The learned Sessions Judge has forward- 
ed these proceedings to this Court with the 
recommendation that they should be set 
aside as illegal. 

The first case on the subject is reported 
as Shadi v. Empress (8). It is similar to 
the present case. A Magistrate in that 
case also visited the spot and was of opin- 


jon that the tannery was a nuisance, 
His order was, however, set aside 
on the ground that that did not 


carry the case further. In my judgment 
this is the correct view of the law and no 


order of this nature can be passed 
merely on the personal opinion 
of the Magistrate. In Emperor v. Sita 


Ram (4), a Magistrate who himself noticed 
an encroachment in a village, got the 
Kanungo to write out a report about it 
and then issued a provisional order under 
s. 133, Criminal Procedure Code, for the 
removal ofthe obstruction and called 
upon the accused to show cause why the 
order should not be made absolute. He 
put in a written statement that there 
was no obstruction to the thoroughfare and 
produced witnesses to that effect. - Tha 
Magistrate without recording evidence for 
the prosecution made the order absolute 
under s. 137 (3) of the Code. It was held 
that the Magistrate should have proceeded 
asin a suminons case, and the order was 
set aside as being illegal. 

The last case of this Court onthe sub- 
ject is Achhru v, Emperor (5), where also 

(3) 17 P R 1883 Or, 

1) 4t Ind Cas. 100); 32 P R1917 Or; 18 Or, L 
J 888; 43 P W R 1917 Or. 

(5) 125 Ind. Oas. 613; AI R 1930 Lah. 662; 31 
Or. L J 880; 11 Lah. 247; Ind, Rul, (1930) Lah, 
629. - 
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it vas held that the Magistrate must take 
eyidence as in a summons case and that it 
is only when this has been done that the 
Magistrate can make the conditional order 
absolute. The same view has been taken 
by other High Courts: see Srinath 
v. dinaddi Halder (6) and Bheera v. Tara 
Singh (1). For the reasons given above I 
must hold that the order of the Magistrate is 
illegal and cannot stand. 

-In some of the cases given above the 
case was sent back tobe disposed in ac- 
cordance with law, while in others the 
order was merely set aside. In the case 
before me it is admitted on behalf of the 
Grown that the tannery has been in exis: 
tence for 20 years and that the mandi 
had sprung up long after it was started. In 
Ghurahu Das v, Shakaraj Das (7) and 
Baisakhi Ram v, Emperor (8), it was held 
that s. 133 was not intended for the re- 
moval of long-standing obstructions but 
for unlawful obstructions lately built on 
public places, In the present case the 
same principle seems to me to be appli- 
cable, The persons who built the mandi 
there, deliberately did so, and it is cer- 
tainly hard that because they did so with 
their eyes open, the tanners should be 
compelled to remove their tannery. I 


therefore sccept the revision petition 
and set aside the order of the District 
Magistrate, 


D. Petition accepted. 
: ee 10OW N 217. pee 
: And, Cas. 59; A I R 1926 Lah. 157; 27 Gr. 
J 27; L R6A190 Or; 24 A LJ 112. danny 
- (8) 120 Ind, Cas. 796; A I R 1920 Lab. 361; (1930) 
Cas, 965: 31 Cr, L J 167; Ind. Rul. (1930) Lah, 


CALCUTTA HIGH COURT 
Civil Suit No. 710 of 1931 
August 9, 1935 


MecNaip, J. 
NEMAI CHANDRA DRY—PGLAINTIFE 


versus 
BROJENDRA NATH MITTER AND 
OTHERS— DEFENDANTS. 
. Cosis—Taxation—Taxing Officer's discretion—In- 
terference by Court specially in question of quantum 
—Application for review of taxation—Finding by 
taxing master, if can be considered, 

The Court isalways averse from interfering with 
the discretion exercised by the Taxing Officer, and 
particularly the Court will not interfere where the 
only question raised is a question of quantum, 

. la cases of applications for review of taxation of 
costs the Judge is entitled to consider and review 
the findings ofthe taxing master. Ager v. Black- 


loack & Co. (1) and Spaldi j 4 
followed. j palding v. Gamage, Lid. 9, 
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Messrs. N. N. Bose and A. B. Guha, 
for the the Ptaintiff. | 

Messra. Sudhish Roy and N. K. Ghose, 
for the Defendants. f 

Judgment.- This is an application by 
an attorney for review of taxation of- his 
bill of costs, under Ohap. 36,r. 72, Origi- 
nal Side Kules. The items objected to 
and which are now before me fal] into 
two categories. In the first are items 
Nos. 4], 42, 43 and 44 inthe exceptions. 
They refer to ‘drawing observations 
making a copy of brief, delivering the 
same and paying Counsel's fees.” The 
suit in which these costs were incurred 
was for the construction of the will of 
Hiralal De.and for a declaration that on 
the death of his widow the plaintiff Nemai 
Charan De as the sole reversionery heir 
became entitled to his residuary estate, 
Amongst the defendants were three ladies, 
Srimati Santimoyee Dassi, Srimati Sud- 
hamoyee Dassi, and Srimati Narayan Dasi 
and at asubsequent date Bivash Chandra 
Mazumdar, a minor who was represented 
by his father and guardian ad litem 
The suit was eventually settled by a con- 
sent decree. Items Nos. 41 to 44 have 
been disallowed by the learned Taxing 
Officer on the ground that this was a 
chamber application that no order was 
drawn up, and that there is no certificate 
of Counsel appearing in the entry of the 
bill. On behalf of the applicant it is con- 
tended that although the order was not 
drawn up, it is clear, both from the 
endorsement on Counsel's briefs and also 
from the Court minutes, that the applica- 
tion was made and that the learned Judge 
certified for Counsel, and that the learned 
Taxing Officer is labouring under a mistake 
of fact in not allowing these items. The 
endorsement of Counsel, Mr. Das Gupta, 
bears out the statement of Counsel for 
the applicant and from the Court minutes 
it appears that 

“the time was extended by the Court, the appli- 
cant to pay the costs of the application, and of 


all parties appearing, and the matter was certified 
for Counsel.” 


In the circumstances it seems to me 
that the learned Taxing Officer was labour- 
ing under a mistake and that had the 
facts been clearly put before him he could 
have allowed these items. Counsel has 
addressed me at length with regard to 
the powers of the Court in reviewing 
questions which have been decided by the 
Taxing Officer. These matters have been 
dealt with in frequent decisions both in 
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this country -and in England, and the 
English practice is followed in this country 
in the absence of any particular rule. 
The Court is always averse from interfer- 
ing with the discretion exercised by the 
learned Taxing Officer, and particularly 
the Court has said that it will not inter- 
_fere where the only question raised is a 
question of quantum. 

It has been suggested that the question 
here is a question of quantum. With 
that contention I am unable to agree, 
As I have already said the learned Taxing 
Officer has come to his decision, so it 
appears to n.e, because he was misinformed 
as to the actual order made by the Court. 
These items must be allowed. Item No. 56 
has been disallowed on the ground that it 
is a third copy brief for which there is 
no justification. The defendant ladies to 
whom I have already referred had put in 
wrilten statements in which they contended 
that they were in certain events the nearest 
heirs of the testator, and they claimed to 
be preferred to the plaintiff. In para. 5 
of their written statement they contend 
that they are the nearest living relaticns 
of the deceased and being young and 
married capable of conferring spiritual 
benefit on the deceased by giving birth 
to male issue and on that ground, amongst 
others, they put forward the contention 
that they were the nearest reversionary 
heirs. Subsequently a boy Bivash was born 
and a written statement was put in on 
his behalf in which he claimed that he 
was the nearest living heir of the deceased. 
In opposing this application Mr. Roy 
contends that the ladies were really claim- 
‘ ing on behalf of the boy Bivash. That 
contention cannot be upheld. In the 
paragraph of the written statement to 
which 1 have referred, the ladies are claim- 
ing not on behalf of any child who might 
be born hereafter, but they are claiming 
for themselves, on their own behalf, cn 
the ground that they might later give 
birth to male issue and that they are 
entitled to succeed because they are 
capable of conferring religious benefit on 
the deceased. 

The iofant defendant Bivash was claim- 
ing separately from the ladies and it was 
only right, particularly as he was a minor, 
that his point of view should be placed 
before the Court, Moreover, it is pointed 
out by Counsel for tbe applicant that the 
decree which was passed and for which 
Counsel was briefed, was a consent decree 
and ‘that it was necessary that the point 
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of view of the infant should be placed 
before the Court so that the Court might 
be able to certify that any terms of settle- 
ment to which consent was given were 
for the benefit of the infant. Reference 
has been made to the case reported in 
Ager v. Blackloack & Co. (1) which was 
decided byt{Kekewich, J. There the Taxing 
Officer refused to allow more than one 
cet of costs in respect of Counsel on the 
ground that the difference in the defences 
wes not sufficiently material to justify 
appearance by separate Counsel, Keke- 
wich, J., while stating that if it were a 
matter purely of the Taxing Master's dis- 
cretion, he would not entertain the motion, 
held that it was not purely a question 
of his discretion but that the Judge was 
entitled to look into the pleadings and to 
see whether in fact there were different 
cases set up by the parties, and if 80, 
whether there were such differences as to 
justify representation by separate Counsel. 
That case was referred to and followed 
by Sargant, J., as he then was, in Spalding 
v. Gamage, Ltd. (2). In that case there 
were two companies, Gamages and Benet- 
finks, Gamages having a controlling inter- 
est in Benetfinks. A similar contention 
was put forward that the interests of the 
two companies were identical and that the 
Master's discretion could not and should 
not be interfered with. The learned Judge 
again looked into the defences which had 
been put in at the trial and considered 
that the defendants were entitled to file 
separate defences. Those two cases are 
authorities for the proposition that the 
Judge is entitled in application of thig 
nature to consider and review the findings 
of the learned Taxing Master and having 
reviewed those findings, I am of opinion 
that the attorney's contention put forward 
in this application should prevail. A fur- 
ther question arises as to the costs of 
and incidental to the exception proceed- 
ings before the Taxing Officer. It appears 
that on March 1, 1925, the Court minutes 
are as follows: 

“On the applicant paying Rs. 300 to the at- 
torney, Mr. G. B. Chatterjee, by Friday, March 8, 
to be held by the attorney subject to the further 
orders of this Court, time to file exceptions extend- 
ed till 4 Pr. m. Thursday, March 14. Costs of this 
application reserved.” 


The Rs. 300 was duly paid and the 
time was cxtended. It is now claimed 
that the Re. 300 should ke refunded 


(1) (1887) 56 L T 890. 4 
(2) (1914) 2 Oh. 405; 83 L J Ch. 857; 56 $3 792, 
111 L T 829, 
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and that in view of the fact that the 
attorney who filed the exception was at 
any rate partly successful, he should be 
entitled to his costs. Mr. Bose for the pre- 
sent applicant contends that the amounts 
disallowed were negligible. The ordinary 
rule is that costs follow the event and, 
having succeeded, Mr. Roy’s client is, in 
my view, entitled to the return of the 
Rs, 300 and to those costs for which he 
asks. The applicant is entitled” to his 
costs of this application. 

_ D. Order accordingly. 


————— 


BOMBAY HIGH COURT 
First Civil Appeal No. 70 of 1929 
February 26, 1935 
Morpay AND Bak ue, JJ. 
LAKHAMGOWDA BASAPRABHU 

SARDESAI—PLatntTirF—APPELLANT 
F VETSUS 

JAMBHU TAVANAPPA ADAKE AND 

OTHERS — DEFE NDANTS— RESPONDENTS 

_ Landlord and Tenant—Adverse possession — Perma- 
nent tenancy whether can be acquired by adverse pos- 
session— Suit for possession by landlord—Article appli- 
cable, whether Art. 139 or 144, Sch. I, Limitation Act 
(IX of 1908)—Limitation, when starts—Tenant conti- 
nuing to pay rent even after lessor's death—Suit for 
ejectment as treapasser—Possession as tenant pleaded 
—Subsequent suit for possession—Tenant whether can 
plead adverse possession—A dverse possession, 
_ A limited interest in land such as the right of 
permanent tenancy cannot be acquired by adverse 
possession, Mohammad Mumtaz Ali Khan v. Mohan 
Singh (1), Madhavrao Waman v Raghunath Ven- 
katesh (2), Nainapillai Marakayar v. iamanthan 
Chettiar (3), Bhailal Nathabai v. Kalansang Gubh- 
sang (4), followed Kamakhya Narayan Singh v., 
Ram Raksha Singh (5) distinguished. 
te Article 139, Limitation Act, applies to a suit bya 
Jandlord to recover possession from a tenant and 
the terminus a quo is the date on which the tenancy 
was determined. This is the specific article for a 
suit between landlords and tenants and must be 
used in all suits of that nature, in preference to 
Art, 144 which is a general article. It follows that 
the question in such a case is whether the lease 
has been put an end to within 12 years of suit, 
and not whether there has been adverse pos- 
session. 
. Even after the death of the lessor, the tenant 
continued to pay rent for several years and ina 
suit for ejectment as trespesser brought by the 
repersentatives of the lessor he pleaded possession 
as tenant : 

Held, that in a subsequent suit for 
by lessor, he could not put up a defence of 
adverse possession. The only question to be con- 
sidered was whether the lease had been put an 
end to within twelve years of the suit. 


Messrs. H. C. Coyajee and D. R. Maneri- 
kar, for the Appellant. 

Mesers. Á. G. Desai and P. B. Shingne, 
for the Respondents. 
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Barlee, J.—The plaintiff, Lakham- 
gouda sued to recover possession of certain 
Jands from the defendants, alleging that 
they were his tenants, arrears of rent and 
future mesne profits. The defence was that 
the defendants were holding the lands as 
tenants under a permanent lease. Two 
principal issues were raised : (1) Do de- 
fendants prove that they are entitled to. 
hold the suit lands as the permanent tenants 
thereof cn the strength of Ex. 6), and (2): 
whether they are entitled to the status of 
permanent tenants by adverse possession ? 
The Subordinate Judge held that the de- 
fendants were- entitled to hold the suit 
lands as plaintiff's tenants on a fixed rent 
during the term of plaintiff's natural life 
only. In his opinion the document on 
which the defendants relied, Ex. 61, was 
not a permanent lease. But he held that 
the defendants had asserted their right to 
hold as permanent tenants in proceedings 
before the revenue authorities in the year 
1897, and had from that time been holding 
the land adversely to the plaintiff, their 
landlord; and for this reason, he held that 
they had acquired by adverse possession a 
limited interest in the land, i. e., the right of 
tenancy during the plaintiff's lifetime. 
Since the lands were watan lands, he held 
that the right which they had acquired 
against the plaintiff would not continue 
against his descendants. This appeal has 
been filed by the plaintiff Sardesai of 
Vantmuri, and we are concerned with the 
question of adverse possession. The facts 
on which the decision must be based are 
briefly as follows:— 

In the time of the plaintifi's father the 
tenant in pcssession was one Datto Govind 
Punde, and plaintiff's father sued him in 
1872 and got a decree in his favour for 
possession. Datto appealed but did not 
persist in his appeal, for the parties came 
to terms and the plaintiff's father accepted 
arent-note, whichis Ex. 61. It ie on the 
terms of this document that the present 
defendants, who are the successors-In- 
interest of Datto, rely in support of their 
contention that they are permanent tenants. 
This is a questicn which has been raised 
by cross-objection, and I will consider it 
later. The plaintiff's father died in 1877, 
and his widow adopted the plaintiff, and 
during his minority, the estate was under 
the management of the District Judge. 
The land remained in the pcssession of 
Datto until his interest was soldin exe- 
cution of a decree and was purchased by 
one Mahomed, who sold it to defendant 
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No. 2. The other defendants have acquired 
their interest in the land from him. In 
1897, the plaintiff, who had come of age 
about 12 years before, started procéedings 
under the Watan Act before the Assistant 
Collector to recover the land from de- 
fendant No. 2, He claimed that defendant 
No. 2 was in unlawful possession of the 
lands which were watan lands and asked 
the Assistant Collector to restore them to 
him. This request was refused. The 
defendants pleaded that they were tenants 
under a permanent tenancy, and the 
Assistant (ollector decided that he could 
not interfere inasmuch as the land had 
been alienated before the date of the 
Watan Act. The Girdesai appealed to the 
Collector and then to Government, but he 
was unsuccessful in his attempt to recover 
the land. After the appeal to the Govern- 
ment was unsuccessful, he seems to have 
remained quiet until 1925, when he filed 
the suit out of which this appeal has 
arisen. Hethen pleaded that the lands 
were deshghat inam lands that defendant 
No.2 was in possession as an annual 
tenant, that defendant No. 2 had not paid 
rent for six years, that he had given him 
notice, and he asked for possession and 
arrears of rent, as I have said. The 
principal defendant was defendant No. 2 
and he pleaded that he was a permanent 
tenant.’ 


Now the Subordinate Judge has held at 
p. 6 of the print that the defendants in 
the proceedings before the revenue authori- 
ties between 1899 to 1995, were pleading 
their right openly and to the knowledge 
of the plaintiff, claiming that they held 
the lands as permanent’ tenants; and 
accordingly, in his opinion, they had 
acquired by adverse possession a limited 
interest, i.e, the right to hold the lands 
a3 plaintiff's tenants till the plaintiff's 
death. There is no doubt that the defen- 
dants did assert a right of permanent 
tenancy, but we are unable to accept the 
conclusion of law at which the Subordi- 
nate Judge has arrived. He has relied on 
a number of Bombay rulings which 
decided that a limited interest in land such 
as the right of permanent tenancy can be 
acquired by adverse possession. But these 
rulings have been superseded by decisions 

of the Privy Council in several cases and 
` those decisions have since been followed in 
our own Court. 


. In Mohammad Mumtaz Ali Khan vV, 
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Mohan Singh <1), Lord Salvesen held Ng 
follows (p. 208*) : 

“The Board are unable to hold that the simple 
assertion of a proprietary right in a judical pro- 
ceeding connected with the land in dispute which 
ex hypothesi was unfounded at the date when it 
was made, can, by the mere lapse of six or twelve 
years, convert what was an occupancy or tenant 
title into that of an under proprietor.” 

Then comes the case of 
Waman v. Raghunath 
The Subordinate 


Madhavrao 
Venkatesh (2). 
Judge has sought to 
differentiate it on the ground that it 
simply decides that there can be no ac- 
quisition of an interest by a tenant by ad- 
verse possession in the lifetime of a deceas- 
ed watandar so asto prevail against the 
successor. With respect it does not appear 
to us that this distinction is correct. In 
that case one Venkatrao executed a perma- 
nent lease and died. His son had 12 years 
to dispute the lease but did not doso. His 
grandson sued to avoid it, and the trial 
Court held that his right to dispute it and to 
recover possession had been lost by adverse 
possession. Their Jordships of the Privy 
Council, however, took the view that 

“Neither{the defendants nor the predecessors-in-title 
who always claimed to be and were tenants., .. 
could have acquired any title toa permanent tenancy 
by adverse possession against the watandars from 
whom they held the lands.” 

This decision was followed by the Board 
in Nainapillai Marakayar v, Ramanathan 
Chethiar (3), where the law is briefly stated 
as follows (p. 957): 


“One of the reasons for these consolidated appeals 
as stated in the case for 


india can obtain any right to a permanent tenancy 
by prescription in them against his landlord from 


These decisions have been referred to by 
Crump, J., in Bhailal Nathabhai v. Kalan- 
sang Gulabsang (4), and his conclusion was 
as follows (p. 190614): 

“...it would appear upon these authorities that no 
title to a permanent tenancy could have been acquired 
by prescription in sucha case as the present”. 

(1) 50 I A 202; 74 Ind. Oas, 476; AI R 1923 PO 118; 
45 A 419; 21 A LJ 757; 26 O C231; 45M L J 623: 
90 & A I R 901;10 OL J 333; 19 LW 283; 
39 O LJ 295; 230 W N 810; 3 MLT 321; 
PO), 

: H 50 IA 255: 74 Ind. Cas 362; A I R 1923 PO 
205; 47 B 798; 25 Bom L R 1003; (1923) M W N 
689; 33 M L T 389; 23 O W N 857: 20 L W 248; 
47 M L J 248 (PO) 

(31 51 I A 83; 82 Ind. Cas. 22€; A I R 1924 P 0 65; 
47 M337; 19 L W 259; 22 A LJ 130; 3 MLT 
10; (1924) M W N 293; 45 M L J5486:100& ALR 
461; 28 O W N £09; L R 5A (P O) 33 (P 0), 

(4) 29 Bom L R 1558; 107 Ind, Oas, 52; A I R 
1927 Bom 667. 

*Page of 50 I A—[|Ed. 

tPage of 51 I A.—[Ed 

{Page of 19 Bom, L, R.—[Hd.] 
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ad 
The Government Pleader who has ap- 
peared for one of the respondents has relied 
on Kamakhya Narayan Singh v. Ram 
Raksha Sinyh (5), the head-note of which 
runs as follows: 
“ “Where on the death of the originallessee bis heirs 
and assigns hold over, and openly and continuously 
assert that the interest conveyed’ by the mukarrart 
astemrari lease was of a perpetual, permanent and 
heritable nature, they thereby, by such continued 
assertion of an adverse right for more than 12 years 
prior to the suit, acquire a right to hold the land as 
permanent mukarrardars by prescription and adverse 
possession (under Art. 144, Limitation Act, 1908)”. 
- The previous cases to which I have refer- 
red were brought to the notice of the Board 
but they did not consider it necessary to re- 
fer to them as the facts in this case did not 
bring it within the rulings contained in 
them. They say further that the evidence 
went to show that after the expiration of the 
lease for lives the plaintiff's predecessor-in- 
title did not infact claim to be landlord, in 
other words, that suit was framed as a suit 
against a trespasser and Art. 144 applied. 
Their Lordships of the Privy Council decid- 
ed this cage on general principles. But if 
we turn to the Indian Sucession Act we 
arrive at the same conclusion. The plain- 
_ tiff here sued as a landlord who had put an 
end toa tenancy by a notice and in their 
defence the defendants did not deny that 
they were tenants and did not deny that 
they had received a notice. The suit clearly 
was framed asasuit between a landlord 
and tenant. Article 139 applies to a suit by a 
Jandlord to recover possession from a tenant 
and the terminus a quois the date on which 
the tenancy was determined. This isthe 
` gpecific article for a suit between landlords 
and tenants and must be used in all suits 
of that nature, in preference to Art, idt 
which is a general article. It follows that 
the question in such a case is whether the 
lease has been put an end to within 12 years 
of suit, and not whether there has been 
adverse possession. 
: It has now been: contended that the 
tenancy created by the plaintiff's father 
came to an end on hisdeath and that since 
then the tenants have been tenants at suf- 
ferance, which means that they had been 
trespassers. If this were so, they would have 
acquired their title long ago and would 
not have been merely’tenants claiming a 
limited interest, but wonld have been able 
to claim ownership of theland. But it does 
notseem tobe correct to say that they have 
been merely tenants at sufferance since the 
(5) 30 Bom L R 1861; 109 Ind. Oas. 663; A I R 
1923 P © 146; 55 I A 212; 7 Pat 649; 48 O LJ 
69;9P L T 501; 32 OW N 897; 28 L W 41 (P 0), 
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date of the plaintiff's father's death. In 
their pleadings in the revenue proceedings 
in 1899 (x. 144) they specifically stated 
that they had been. enjoying the land ad- 
versely to the applicant for many years and 
that the applicant had been accepting rent 
regularly for many years, They rely also 
on the factthat in 1897 the plaintiff sought 
to evict them as trespassers, and they claim 
that he cannot now be allowed to change 
his ground. This might have been a good 
defence if it had been raised at,the proper 
time, Butthere is nothing of this nature 
in the written statement. The defendants 
did not say that they had been treated as 
trespassers, that their tenancy was put an 
end to by the plaintiff in 1897, and that 
they have been in possession ever since 
adversely. On the’ contrary they pleaded 
they were in possession as tenants. They 
cannot be allowed to change their defence, 
and therefore we have to hold that they 
were tenants up to the date of the suit and 
they were not entitled to raise the defence 
that they had been in adverss possession. 
The appeal, therefore, must succeed. The 
defendants have objected in their cross- 
objections to the finding of the Subordinate 
Judge that Ex. 61 did not create a perma- 
nent lease. The words of that document on 
which they rely are as follows: 

“Imade a personal request that I was willing to 
pay to the State annually a total sum of Rs, 623 (rupees 
sixty-two and a half) made up of Rs, 50 (fifty) ‘Kadvar’ 
(‘till the end’) according to the survey assessment.” 

The word ‘‘Kadvar", they claim, means 
permanently, But there is no evidence that 
this is the meaning. The Subordinate 
Judge holds that at most it meant “till the 
end of”, either the lessor’s or the lessee’s 
life, and we can-see no reason for refusing 
to accept thisview. It has been contended 
that the conduct of the plaintiff's father 
points to the conclusion that he intended 
to give a permanent lease inasmuch as on 
the day on which he accepted the rent-note 
he advanced a sum of money to the 
lessee on the security of his tenure. This 
certainly is a very curious cirsumstance, 
but it does not necessarily follow that he 
meant to grant a tenancy for perpetuity. 
It merely shows that the tenancy was nob 
a mere tenancy-at-will or annual tenan- 
cy. We agree with the Subordinate Judge 
that the defendants have failed to make 
out their case and we must dismiss the 
cross-objections with costs. 


The order will then be that the appeal 
succeeds with costs and the cross-objections 
are dismissed with costs. There will bea 
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decree for possession and rent Rs. 300 for 
Six years, and cosis throughout. Menes 
profits from the date of the suit to be deter- 
mined underO. XX, r. 12. 

D. ; Appeal allowed. 


LAHORE HIGH COURT 
Criminal Appeal No. 392 of 1934 
May 14, 1934 
Din Mouamman, J. 
NAWAB- AccusuD—APPELLANT 
versus 
EMPEROR — Opposite Party 

. _ Evidence Act (I of 1872), s, 30 — Must be strictly 
followed—"Proved", meaning of — Confession of co- 
accused — Blame thrown on other — Admissibility 
of. 
Before any statement made by one of the accused 
persons tried jointly with the others can be taken 
into consideration against such others, it must 
fulfiltwo conditions: (a) It must be a confession of 
guilt affecting himself equally with the others; and 
(b) it must be proved against these persons who are 
jointly tried with him. Section 30, Evidence Act 
introduces a departure from the ordinary rule relat- 
ing to the admissibility ofevidence and must be 
strictly construed. 

“Proved” in s. 30, Evidence Act, means proved 

before the prosecution case comes to an end, either 
proved in the course of the prosecution case or proved 
in some proceeding previous to the trial. 
. A confession by each of the co-accused throwing 
entire burden on the other is inadmissible against the 
latter. Mian Khan v. Emperor (1), Maula v, Emperor 
(2) and Sheocharan v. Emperor (4), relied on. 

Cr. A. from an order of the Sessions 
Judge, Oampbellpur, dated February 15, 
1934. 

Mr. 
lant. 

Mr, S. A. Mamood, for Government Ad- 
vocate for the Orown, 


Judgment.—Nawab was tried by the 
Sessions Judge, at Campbellpur, under 
8. 302, Penal Code, for causing the death 
of Ghulam Shah with a knife. His com- 
panion Ghulam Mohammad was tried under 
8. 352, Penal Code, for using criminal force 
to Ghulam Shah otherwise than on grave 
and sudden provocation given by him. 
Ghulam Mohammad has been acquitted but 
Nawab has been sentenced to seven years’ 
rigorous imprisonment under s. 304, Part 
2, Penal Vode. The facts as presented 
by the prosecution are shortly as follows: 
Attar Singh, a Khatri of Dhei village, 
asked Ghulam Shah to conscript labour for 
the levelling of 
Nawab and Ghulem Mohammad, Maliars, 
among others, were requisitioned for this 
‘purpose and they agreed to the proposal 


Mohammad Alam, for the Appel- 
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on the evening of July 25, 1933. On the ' 
following day, however, they went back ‘on 
their promise and thie led to an altercation 
between them and some other members of 
their family on one side and Ghulam Shah 
and his nephew Nur Khan on the other, 
In the course of this scuffle Ghulam Moham- 
mad received a guievous injury on his 
forehead at the hands of Ghulam Shah. 
Shorily afterwards it is‘alleged that, while 
Ghulam Mohammad was talking to a bar- 
ber Bir Balin the latter's field, Ghulam 
Mohammad and Nawab, who happened to 
pass by, challenged him. Ghulam Shah 
removed the handle of a plough in order 
to protect himself against their attack. 
Bir Bal caught hold of Nawab to avoid the 
clash. Ghulam Mohammad, however, came 
to grips with Ghulam Shah and Nawab 
broke himself free from Bir Bal and stabbed 
Ghulam Shah with a knife. Fazal Dad 
P. W. No. 14, and Attar Singh P. W. No 13 
witnessed the occurrence while on their way 
to the fields. Ghulam Shah succumbed to 
his injuries on the epot and, in the opinion 
of the doctor who performed the post 
mortem examination, his death wag due to 
the injuries to his heart, lung and abdo- 
minal cavity caused by means of a knife. 
Nur Khan went to Chauntra Police Post 
immediately afterwards and lodged a re- 
port. On investigation it was found that 
Nawab also had two incised wounds on his 
fingers and Ghulam Mohammad had a 
contusion on the upper part of the iliac- 
crest and a contused wound on the forehead 
with fracture of the underlying frontal 
bone. 4 
The story for the prosecution is borne 
out by the witnesses named above. At the 
trial Nawab denied all knowledge of the 
occurrence, but Ghulam Mohammad put in 
& written statement in the Sessions Court 
for the first time in which he stated that 
while he was going out with Nawab he 
‘was met by Ghulam Shah and Nur Khan 
in the street. They asked both of them to 
join Attar Singh's mangali and, on their 
refusal, Ghulam Shah abused him. We 
also returned the abuse on which Ghulam 
Shah took out a dagger which was Snatched 
away by Nawab. They hurled stones at 
each other and one of the stones that Ghul- 
am Shah flung at him hit him on {he 
forehead and felled him to the ground 
Ghulam Shah was about to Pick up another 
stone with which to strike Nawab when the 
latter rushed forward and struck him with 
Ghulam Shah’s own dagger. The learned 
Sessions Judge has disbelieved the prosecu- 
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tiga evidence entirely on the ground that 
it was Open to very grave objections and 
was fall of contradictions, inconsistencies 
and improbabilities. He is of opinion that 
the prosecution witnesses have not disclosed 
the real facts and as, in the cireumstanes 
of the case, the defence is entitled to 
have its version believed, he has relied on 
the statement of Ghulam Mohammad and 
acquitted him, but in the case of Nawab, 
holding that he enjoyed Ghulam Shah with 
the latter's own dagger, as stated by 
Ghulam Mohammad, has found that he had 
exceeded his right of private defence and 
consequently convicted him under s. 30], 
Part 2, Penal Ocde, as already stated. 
` The learned Counsel for the appellant has 
‘strenuously urged that the statement of 
Ghulam Mohammad, relied on by the learn- 
ed Sessions Judge against Nawab, is 
‘legally inadmisible as, ın the firsl instance, 
it is a self-exculpatory statement and, 
secondly, even if it be treated as a con- 
fessional statement, it cannot be used 
against Nawab under the provisions of 
s. 30, Evidence Act, inasmuch as being 
a statement from the dock it has not been 
‘proved against him. In support of his 
‘contention the learned Counsel relies on 
the wording of s. 30, Evidence Act, as 
‘explained and interpreted in the various 
judgments of the High Courts in India, 
This section runs as follows: 

“When more persons than one are being tried 
jointly for the same offence, and a confession made 
by one of such persons affecting himself and some 
other of such persons is proved, the Oourt may 
“take into consideration such confession as against 
such other person as well as against the person who 
makes such confession.” 

It would appear, therefore, that before 
‘any statement made by one of the accused 
„persons tried jointly with the others can 
:be taken into consideration against such 
others, it must fulfil two conditions: (a) 
It must be a confession of guilt affecting 
-himself equally with the others; and (b) it 
.must be proved against these persons who 
-are jointly tried with him. 


This section introduces a departure from 
the ordinary rule relating to the admis- 
sibilily of evidence and must be strictly 
‘construed. It follows, therefore, (hat a 
‘statement, which does not fulfil any of 
‘the two conditicns mentioned above, is not 
-covered by s. 30 and is consequently in- 


‘admissible. A statement may be duly 
‘proved but, if it does not amount toa 
confession, it will be of no use to the 
prosecution. Similarly, a statement may 


“amount to a’ confession but if it is not 
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proved, it will be a mere scrap of paper 
it has been laid down in Mian Khan v. 
Emperor (1), by a Division Bench of this 
Court, that a confession by each of the 
co- -accused throwing entire burden for 
murder on the other is inadmissible as 
aginst the latter. The same principle is 
deducible from Mansha Singh v. Emperor 
(2), and Maulu v. Emperor (3). Similarly, 
in Sheocharan v. Emperor (4), it was ob- 
served as follows: 

“The statement of one accused cannot be taken as 
evidence against another accused unless the con- 
fessing accused implicates himself to the full or 
as much as his co-accuged whom he is criminat- 
ing. But where the principal blame is laid on 
others the statement is self-serving according to the 
ideas of the person making it and is antirely exclud» 
ed from consideration. Such a statement cannot 
be held admissible.” 

The observations made in Sheo Ambar 
v. Emperor (5) may also be read with 
advantage in this connection. Let us now 
test the statement of Ghulam Muham- 
these observations. 
Even a cursory perusal of the statement 
shows that it is clearly self-exculpatory 
and that he intended to throw the entire 
blame on Nawab. That this is so is 
further proved by the fact that the learned 
Sessions Judge has been himself com- 
pelled to exonerate him from all liability 
in spite of this statement and has acquit- 
ted him of the charge altogether. It is 
evident, therefore, that one of the conditions 
precedent has nob been fulfilled and this is 
sufficient to render the statement. legally 
inadmissible. 

Even if by any stretch of language the 
statement made by Ghulam Muhammad 
be considered tantamount to a confession, 
then condition (b) as- mentioned above has 
pot been satisfied in this case. The 
question involved is an important one from 
the point of view of criminal justice and 
I propose to deal with it briefly....The 
written statement of Ghulam Muhammad 
was putin atthe close of the prosecution 
evidences as stated above. It appears to 
have been brought on the record after the 
statement of Nawab had been recorded 
and he was neither questioned about it nor 
was it brought to his notice in any other 


way. The question is, whether s. 30, 
ae Ind. Oas B3 AIR 1923 Lah. 293; 26 Cr. LY 


‘@ 86 Ind, Cas. 347; A I R 1925 Lah. 371;26Cr.L J 


me) ) 85 Ind, Gas. 371; A IR 1925 Lah. 532; 26 Or, L 
J 53); 6 Lah, LJ 333. 

(4) 40 Ind. Cas, 3&5; A IR 1923 Nag, 117; 26 Or. L 
J 1537; 21 N L R 88. 

(5) 77 Ind, Cas. 439; AIR 1925 Oudh 295; 9 O SA 
L R836; 25 Or, LJ 391, 
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Evidence Act, covers such a statement 
from the dock or contemplates a statement 
made at some other stage of the case, It 
has been laid down in Govinda Naidu Y. 
Emperor (6), onthe authority of Mahadeo 
Prasad v. Emperor (7), that s. 30 does 
not refer to statements at the trial but to 
the statements made before and proved at 
the trial. In In re Marudamuthu Padayacht 
(8) this view was again affirmed with the 
concurrence of Chetti, J., by Beasley, O. J, 
in the following words: 

“Section 30, Evidence Act, creates a very marked 
exception to the fundemental principles of criminal 
law and as such must be strictly construed in 
favour of an aczused person, That being so, we 
have tə decide what is meant by the section and 
to read the words in it strictly. There is no 
difficulty in interpreting the word ‘proved.’ That 
must mean proved before the prosecution case 
comes to an end, either proved in the course of the 
prosecution case or provedin some proceeding pre- 


vious to the trial.” 

A Division Bench of the Bombay High 
‘Court has also laid dowa in William Cooper 
v. Emperor (9) that there was no provision 
in e, 312, Criminal Procedure Code, which 
would seem to allow the statement made 
by one accused person to be taken into 
consideration against the other accused in 
the same trial. 

As against the above authorities, the 
learned Counsel for the Crown has invited 
my attention to the two judgments of this 
Court reported in Fakhruddin v. Emperor 
(10) and Ram Kishan v. Emperor (11) which 
in his view appear to lay down a pro- 
position of law different from the one 
enunciated above. I have very carefully 
gone through these judgments but find 
nowhere an indication of the fact that tho 
question in its present form was present 
to the minds of the learned Judges re- 
sponsible for those decisions. In Fakhruddin 
v. Emperor (10), Harrison, J., merely dis- 
cussed what “joint trial” as required by 
s. 30, Evidence Act, meant andon a 
finding arrived at on that point held 
that the confession with which he was 
dealing was admissible in evidence against 
the co-accused. In Ram Kishan v. Emperor 


(6) 118 Ind, Oas. 512; AI R 1929 Mad. 285; 30 Or. 
Ta 932; Ind, Kul. (1929) Mad. 832; (1929) M W N 
: (1) 76 Ind. Cas. 1025; A I R1923 All, 322; 25 Or. L 
J 305; 45 A 323; 21 A L J 179. 

(8) 134 Ind, Oas. 63; A I R 1931 Mad, 820; 32 Cr. LJ, 
1099; 54 M 788; 34 L W 162; (1931) M W N 886; 61 M 
L J 353: Ind, Rul. (1931) Mad. 855. 

- (9) 127 Ind. Cas. 105; 31 Cr. L J 1137; 54 B 531; 
32 Bom. L R 747; A 1 R 1930 Bom, 354; Ind. Rul. 
(1930) Bom. 469; (1930) Cr. Cas. 786. 

` (10) 95 Ind. Cas. 63; A I R 1925 Lah, 435; 6 Lah. 
376; 27 Or. Od 735, Wi 
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(11), Johnstone, J.. without any dis- 
cussion of ihe matter followed 
the broad proposition of law laid down 
by Harrison, J., that a. 40, Evidence 
Act, covered the confession which was then 
before him. Inthese circumstances, I do 
not corsider that these authorities are in 
any way in conflict with those of the 
other High Courts in India which have 
been referred to above. I have no he- 
sitation, therefore, in following the rule 
laid down in the Allahabad, Bombay and 
Madras judgments and holding that the 
statement of Ghulam Muhammad is inad- 
missible under s. 80, Evidence Act, on the 
ground that besides being a  self-excul- 
patory statement, it was also not proved at 
the trial as required by s. 30, Evidence 
Act, I rule it out of consideration. [ am, 
therefore, of opinion that in this case 
there is no legal evidence on the record 
to justify the conviction of the appellant. 
The entire prosecution evidence has been 
disbelieved by the learned Sessions Judge 
himself and the only statement that he has 
relied on for the conviction of the appel- 
lant is, as shown above, legally inadmia- 
sible. I, therefore, accept his appeal and 
acquit him. i 

D. Appeal accepted. 

(11) 111 Ind. Cas. 387; A IR 1928 Lah. 880; 29 Or. 
LJ 835, 





CALCUTTA HIGH COURT 
Civil Appeal No. 948 of 1932 
December 6, 1934 
GUHA AND BARTLEY, JJ. 
JOGESH CHANDRA ROY — 
APPELLANT 
versus 4 
NIRANJAN DE AND OTHERS— 
RESPONDENTS 

Easement — Prescription — Prescriptive right to us 
land as burial ground — Whether can be gagu d 
Prescription—Evidence of long and continuous user— 
Sufficiency of, to find if it has lasted long enough to 
confer right by prescription 

A prescriptive right to use land as burial ground by 
user of the same as such for even 100 years, openly 
continuously, without interruptionas of right, aa an 
easement by prescription, cannot be acquired or 
created, and by no stretch of language can the 
tight to bury the dead ona plotof land be called an 
easement, implying that such user was for the benefi- 
cial enjoyment of land The rightto cremate dead 
bodies may very well be treated asa right of similar 
nature as the right to bury the dead, and such a 
right cannot be acquired asan easement by pres- 
cription. Land for use as a cremation ground can 
be acquired by dedication or by prescription, as a 
mode of acquisition or extinction of substantive or 
primary rights by a certain lapse of time. Gopal 
hai Sil v, Abdul Samad Chaudhuri (1), referred 
Qs 3 
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Where there is evidence showing long and con- 
tinwous user, it is safficient for the Court to find 
whether it has not lasted long enough to confer a 
right, without particular reference to any specific 
number of yaars, < 


Mr. Nripendra Chandra Das, for the Ap- 


pellant. 
Messrs. Narendra Kumar Das, Durga 


Pr. Das and Bireswar} Chaiterji, for 
. Deputy Registrar, for the Respon- 
dents. 


Judgment.—The plaintiff in the suit 
in which this appeal has arisen wanted to 
have khas possession of certain lands 
.described in the plaint in total denial of 
the defendants’ right of way and of a right 
-assarted by them to use a portion of the 
said lands as a cremation ground. The 
contesting defendants it would appear, 
asserted user of the lands in question as a 
‘pathway and cremation ground for the 
period of 50 years before suit, The right 
of way asserted by the defendants in the 
suit is notin question in this appeal 
_preferred by the plaintiffs, the subject- 
matter of the appeal to this Oourt is 
confined to the defendants’ right to use a 
-portion of the lands in suit as a cremeation 
ground. 

The Courts below agieed in holding 
that the plaintiff in the suit was not 
entitled to get khas possession of the portion 
of the lands in suit in regard to which the 
defendants asserted that-it was a cremeation 
ground. The question raised in the Court 
below on this part of the case, was, whether 
the defendants had any right of easement 
by custom or immemorial user in any 
portion of the lands used as cremeation 
ground. It was held that an easement 
could not be, acquired ‘in regard to the 
cremeation ground, under the Limitation 
Act. This position is not challenged by 
the defendants-respondents in this Court. 
The Court below then proceeded to hold 
that the acquisition of sucha right must 
be ascribed either to custom or to im- 
memorial user giving rise to a presumption 
of lost grant, Custom was not pleaded by 
the defendants in the suit, and no 
customary right was asserted by them in 
regard to the cremeation ground. The 
Court below upon the evidence on the record, 
came to the conclusion that it was 

“quite sufficient for conceding to the defend- 
ants a presumption ia their favour about a lost 
grant,” 

As indicated already, the plaintiff has 
appealed to this Court for the purpose 
of questioning the propriety of the decision 
of the Court below, the effect of which was 


JOQESH CHANDRA ROY V. NIRANJAN DE (CALL) 


15910 


that the defendants in the suit could 
acquire right ofthe description claimed in 
the suit of using the plaintif's land as 
cremeation ground, by prescription. ' 
It may be taken to be well established 
that a prescriptive right to use land as 
burial ground by user of the same as 
such for even J00 years, openly, contin- 
uously, without interruption as of right, 
as an easement by prescription, cannot 
be acquired orcreated, and by no stretch 
of language could the right to bury the 
dead ona plot of land be called an ease- 
ment, implying that such user was for 
tbe beneficial enjoyment of land: See in 
this connection Gopal Krishna Sil v. 
Abdul Samad Chaudhuri (1).. The right to 
cremeate dead bodies may very well be 
treated as a right of similar nature as 
the right to bury the dead, and such a right 
could not be acquired as an easement by 
prescription. Land for use asa cremeation 
ground could, however, be acquired by 
dedication or by prescription, as a mode 
of acquisition or extinction of substan- 
tive or primary rights by a certain lapse 
of time, which mode has sometimes been 
described by English lawyers as aequi- 
sitive prescription, inasmuch asit not only 
negatives the right of the late owner, but 
positively affirms that the adverse party 
has acquired that right. In the case before 
us, what was claimed by the defendants 
was that by immemorial user they had 
acquired a prescriptive right to cremeate 
dead bodies on ihe plaintifi's land. They 
gave evidence, which has been accepted. 
by the Oourts below that the user by. 
the defendants was sufficient, extending 
for over 40 or 45 years, for giving rise to a 
presumption of lost grantin favour of the 
defendant. This conclusion on evidence 
come to, by the Court of appeal below, im 
our judgment, fully justified the decision 
that the defendants had acquired a right 
by prescription on a portion of the lands. 
in suit, which debarred the plaintiff 
from getting khas possession of the same: 
as claimed in the suit. Where there is 
evidence showing long and continuous 
user, it is suficient for the Court to find- 
whether it has not lasted Jong enough to. 
confer a right, without particular reference 
to any specitic number of years. Tha: 
defendants had, on the evidence before the 
Court, succeeded in establishing that Jong’ 
user by them has given rise toa presump- 
tion that right of a limited description had- 
a 66 Ind, Cas, 640; AIR 1921 Oal. 569; 34 OL J 
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accrued in their favour of burning dead 

bodies on land owned by the plaintiff. The 

presumption was that of lost grant: that 

there was sucha grant in favour of the 

defendants or their predecessors-in-interest 

_ im derogation of the full rights of ownership 
in the land concerned. 

In the above view of the case before us, 
the decrees passed by: the Courts below, 
the effect of which is that the plaintif- 
appellant in this Court was not entitled to 
get khas possessicn of portion of the lands 
in suit, for the reason that the defendants- 
respondents had acquired a limited right of 
cremating dead bodies on the same, by ac- 
quisitive prescription, must be affirmed, and 
this appeal dismissed; and we direct accord- 
ingly. The respondents are entitled totheir 
costs in this appeal. 

N. Appeal dismissed. 
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LAHORE HIGH COURT 
Letters Patent Appeal No. 73 of 1931 


an 
Civil Appeal No. 1233 of 1933 
January 23, 1935 
ADDISON AND Din Mogaumap, JJ. 

DAULAT SHAH-~PraintirF—APPELLANT 

versus 

BISHAN DAS AND 0THERS— DEFENDANT3 

: — RESPONDENTS 

Admission—Admission in previous litigation that 
property had been mortgaged—Whether admissible in 
suit for possession of that property —(Obiter). 

Obiter —It is doubtful whether in a suit for pos- 
session by the plaintiff, theadmission by the defend- 
ant during the course of previous litigation that the 
property had been mortgaged tothe plaintiff, can be 
considered. . 

L. P. A. from a decree of Abdul Rashid, 
J., dated May 5, 1934, and reported as 154 
Ind. Cas. 662. 

Mr, S. N, Bali, for the Appellant. 

Mr. Ram Lal Anand I, for the Respond- 
ents. 

Addison, J.—The  plaintiff-appellant 
sued for possession of a portion of a~ house, 
alleging that it had been mortgiged to 
him with possession by Khan. Bahadur, 
father of defendants Nos. 1 to 4, and that 
Bishen Das, defendant No. 5, in execution 
of a decree against Khan Bahadur had got 
the whole house sold and purchased it 
himself. It was further alleged that 
Bishen Das during the course of previous 
litigation had admitted that the portion of 
the house in dispute had been validly 
mortgaged to the plaintiff. Bishen Das 
pleaded that the portion claimed had not 
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been mortgaged to the plaintiff, but that 
another house situated to the north of the 
portion claimed had been so mortgaged. 
The trial Court decreed the suit. On ap- 
peal the District Judge held that the 
plaintiff had failed to prove his case for 
possession of the portion claimed. He held 
that the admissions set out were inadmis- 
sible in evidence and he further went on 
to hold that even if they were taken into 
considerafion, none of them established 
what exactly was mortgaged to the plaintiff. 
The District Judge therefore accepted the 
appeal and dismissed the suit. Against 
this decision, there was an appeal to this 
Court. The Judge, who heard the appeal, 
dismissed jt on the ground that the admis- 
sions were rightly excluded and could not 
be taken into account as they were’ inad- 
missible in evidence. Against this decision 
the plaintiff has preferred this appeal 
under the Letters Patent. 

We have considerable doubt as to the 
correctness of the view taken by the Single 
Judge, that the admissions could not be 
considered, but asthe appeal must fail on 
the finding of fact we see no reason to go 
into this question further. We have been 
taken through the admissions and none of 
them can be said to show what was actual- 
ly mortgaged to the plaintiff. The District 
Judge has found as a fact that what was 
mortgaged has not been otherwise estab- 
lished and that the plaintiff has thus failed 
to prove his case. This finding cannot be 
disturbed on second appeal ani this 
Letters Patent Appeal therefore must fail, 
‘We accordingly dismiss it, but leave the 
parties to bear their own costs in it, 

N. Appeal dismissed. 


CALCUTTA HIGH COURT 
Criminal Revesion No. 1114 of 1934 
. January 2, 1935 
Nasim ALI, J. 
GIRIN (GIRINDRA) DAS QUPTA 
AND OTHE .S—PETITIONERS 
versus 
EMPEROR—Opposite Party. 
Criminal Proceture Code (Act V of 1898), s. 514, 
cl. 5—Remission of portion of penalty—Discretion 
of Court—Accused absconding and subsequently 


arrested—Amount forfeited excessive and surety 
unable to pay—Remission, propriety of. 
Under s. 5l4, cl. 5, Criminal Procedure Code, 


the Court may atits discretion remit any portion 
of the penalty mentioned in a bail bond and en- 
force payment in part only, The section gives a 
discretion to the Court but does not indicate what 
facts and circumstances are to be taken into con, 
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sideyation in the exercise ofthat discretion, The 
Court can remit where the accused has been sub- 
sequently arrested and the amount forfeited was 
excessive and the surety wasunable topay. Jora 
Singh v. Emperor (1) and Probhudayal v. Emperor 
(2), relied on 


. Mr. S.C. Talukdar, for the Petitioners. 


Order. The facts which give rise to 
this Rule are as follows:— 
One Bhudeb Mukherjee, Sub-Deputy 


Magistrate, was an accused in a case under 
s. 409, Indian Penal Code, before the 
District Magistrate of Dacca. He was ab- 
sconding. A non-bailable warrant was issu- 
ed forhis arrest on Februray 28, 1934. 
This was followed by proclamation und 
attachment issued on March 22, 1934. He 
was arrested by the Police on June 8, 1934, 
ina house on Strand Road in Calcutta. 
On that date the Police addressed a peti- 
tion tothe Additional District Magistrate 
of Alipore praying that the accused 
should be remanded to custody for being 
escorted to Dacca. The second Police 
Magistrate cf Alipore, Mr. G. R. Muker- 
jee, however, released him on a bail on 
that date. The petitioners who have obtain- 
ed this Rule became surety for the 
appearance of Bhudeb before the District 
Magistrate of Dacca on June 18, 1934, and 
bound themselves in default thereof to 
forfeit the sum of Rs. 1,000 each to His 
Majesty the King-Emperor of India. On 
June 9, 1934, the proceedings before the 
Second Police Magistrate of Alipore were 
withdrawn by Sadar Sub-Divisional Offi- 
cer of Alipore, to this own file. 


The learned Sub-Divisional Officer then 
cancelled the order for bail, issued a war- 
rant forthe arrest of the accused and also 
issued notices on the sureties, i. e., the 
petitioners, to produce the accused before 
him on June 11, 1934. This case after two 
adjournments was fixed for June 18, 1934, 
on which date a telegram was received 
from the District Magistrate of Dacca 
that the accused did not appear before 
that Court. On June 23, 1934, the learned 
Sub-Divisional Officer drew up proceedings 
against the petitioners under s. 514, Cri- 
minal Procedure Code, and asked them to 
_8how cause why their bail bonds should 
not ke forfeited. The petitioners there- 
upon showed cause. The cause shown was 
not accepted and the learned Sub-Divisional 
Officer forfeited the entire amounts of 


the bonds, On appeal the learned Ad- 
ditional District Magistrate of Alipore 
held that the leained Sub-Divisional 


Officer had ro jurisdiction to take action 
pader s. 514, Criminal Procedure Code, for 
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failure of Bhudeb to appear on the due 
date before the District’ Magistrate of 
Dacca. He accordingly set aside the order 
of forfeiture of the Sub-Divisional Officer 
and directed a copy of his order to be sent 
tothe District Magistrate of Dacca for his 
information on August 21, 1934. 

On September 17, 1934, the District Magis- 
trate of Dacca started proceedings under 
s. 5i4 and directed the petitioners to pay 
Rs. 3,060 (Rs. 1,000 each) or to show cause 
on or before September 28, 1934 why 
payment ofthe said sum should not be 
enforced against them. The petitioners 
thereupon showed cause on September 28, 
1934. The main defences of the petitioners 
were: (1) thatthe Second Police Magistrate 
of Alipore, Mr. G, R. Mukerjee, had no 
jurisdiction to entertain the remand peti- 
tion addressed tothe Additional District 
Magistrate of Alipore; (2) that the Police 
Magistrate of Alipore had no jurisdiction 
to admit the accused Bhudeb to bail as 
latter was arrested at Strand Road with- 
in the jurisdiction ofthe Chief Presidency 
Magistrate, Calcutta, (3) that the Sub-Divi- 
sional Officer of Alipore having cancelled 
the order for bail, the bail bonds became in- 
operative and consequently cannot be 
oe under s. 514, Criminal Procedure 

ode. 


The learned District Magistrate, however, 
did not accept the defence and passed an 
order on September 28, 1931, directing 
each of the petitioners to pay Rs. 1,000 to 
the Crown. The petitioners thereupon ob- 
tained the present Rule from this Court 
upon the District Magistrate of Dacca to 
show cause why the sentence passed on 
the petitioners should not be reduced on 
the ground that the order passed on the 
petitioners was too severe in view of the 
facts disclosed in the petition for revi- 
sion filed in this Court. Under s. 514, 
cl. (5), the Court may at its discretion 
remit any portion of the penalty men- 
tioned in a bail bond and enforce payment 
in part only. The section therefore gives 
a discretion tothe Court but does not 
indicate what facts and circumstances are 
to be taken into consideration in the exer- 
cise of that discretion. 


From the reported cases, however, it ape 
pears that the Court remitted portions of 
the penalty in cases: (a) where the accused 
had been subsequently arrested and the 
amount forfeited was excessive and the 
surety was unable to pay: see Jora Singh 
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v. Emperor . (1); (b) where the surety did 
not act irresponsibly and there had been 
no connivance or negligence on the part 
of the surety : see Probhudayal v. Emperor 
(2). In this case it appears that the 
accused has been arrested subsequently. 
It further appears that the amount forfeited 
is excessive and the petitioners are unable 
to pay. The learned District Magistrate's 
reasons for enforcing the penalty in full 
are these; 


“They stood surety without knowing anything 
about Bhudeb Mukerjee but say that the Sub- 
Deputy Magistrate who granted the bail stated 
that Bhudeb Mukerjee was known to him and 
had property. A perusal of the Police report 
dated June 3, 1934, which was on the file would 
have Yisclosedthe fact that Bhudeb Mukerjee had 
been absconding and that proclamation and attach- 
ment had beenissued. The sureties did not even 
trouble to read this.” 


In other words the learned Magistrate 
was of opinion that the petitioners did not 
actinthe matier with due care and cau- 
tion. Butit appears that they are junior 
Mukhtears and the Magistrate who releas- 
ed Bhudeb on bail informed the petitioners 
that the accused was a Sub-Deputy Magis- 
trate and was known to him. He further 
told the petitioners that the accused was 
accidentally involved ina criminal case 
and asked the petitioners to stand sureties. 
Under the circumstances I am inclined to 
think that the mere fact that the peti- 
tioners did not look into the file would 
not go to indicate that they had been grossly 
negligent in the matter of that they acted 
irresponsibly. In view of the statements 
of Mr, G. R. Mukherji it cannot be said 
that the petitioners had any suspicion that 
the accused would abscond. In view oí 
the peculiar facts and circumstances of 
the case Iam of opinion that the ends of 
justice will be served if each of the psti- 
tioners be directed to pay Rs. 200 to the 
Crown within a month from this date 
failing which proper steps will betaken for 
realising the said amount from them. 


N. Order accordingly. 

(1) A I R 1938 Lah. 42; 145 Ind. Cas 967; (1933) 
oe Oas, 121; 34 Or..L J 11908; 6 R I, 146; 3: PL R 
95. 

(2) A IR 1927 All, 831; 102 Ind, Oas. 53; 28 Or. 
L J 586; 49 ABI; 25 AL J537; L R8 AY8 Or; 
8 ATOr,R 52. 
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ALLAHABAD HIGH COURT 
Full Bench 
Civil Case No. 408 of 1934 
May 9, 1935 | 
SULAIMAN, C. J., Tom, NTAMAT-ULLAH, 
RACHHPAL SINGIT AND BAJPAI, JJ. 
B. UDEYPAL SINGH— PLAINTIFF 
—APPLIOANT 
versus 


LAKSHMI CHAND —DEFENDANT— 


OPPOSITE PARTY 

Limitation Act (IX of 1908 as amended by Act I of 
1927), s. 20—Payment by debtor without specification 
— Creditor appropriating it towards interest—Whether 
constitutes payment of interest as such or part payment 
of principal—‘Paid as such,” meaning of—Changes 
made by Amending Act, nature of—Limitation—Ex- 
emption—Grounds shown in plaint—Different grounda 
if can be proved—Duty of Court to apply law of 
limitation whether pleaded or not—Interpretation of 
statutes— Modification of language of statute to meet 
intention of legislature—Redundant words can be 
dropped if they lead to absurd results, 

Per Full Bench (Thom and Bajpai, JJ, contra).— 
W here money is paid by a debtor without specifying 
whether the payment is towards interest or towards 
principal, leaving it to the option of the creditor to 
appropriate it as he likes, and the creditor appropriates 
it towards interest, there is neither a payment of 
interest as such nor a part payment of the principal 
within the meaning of s. 20, Limitation Act. M.B. 
Singh & Co. v. Sircar & To. (18), overruled. [p. 405, 
col, 1 

Per Thom and Bajpai, JJ., contra,— Where an 
endorsement appears on the back of a bondin the 
handwriting of a debtoror his agent of the payment 
of acertain sum which is less thanthe amount of 
interest due, and less than the capital amount of the 
bond,a fresh period of limitation would run from 
the date of payment inasmuch as clearly the pay- 
ment must be either towards interest or in part 
payment of principal, or partly towards interest and 
partly towards capital. [p. 392, col >] 

Per Sulaiman, C.J.—The Legislature must be 
deemed to have been aware of the importance at- 
tached to the words “paid as such” in the first 
paragraph in s. 20 and its deliberate act in not deleta 
ing those words should naturally be interpreted as 
implying thatthe interpretation put upon those words 
has been accepted by the Legislature and adhered to. 
[p 398, col. 2.) 

Per Rachhpal Singh, J.--The only change that has 
been made inthe provisions of s. 20 after the passing 
of the Amending Act I of 1927, is that after the 
amendment, payment of interest in order to save 
limitation mustalso be in the handwriting of or in 
the writing signed by the person making the pay- 
ment, Before the amendment only part payment of 
the principal in order to give fresh start of limitation 
had to be in the handwriting of the debtor. Now the 
same rule is made applicable in cases of payment of 
interest also. That is the only result of the amendment, 
In other respects the position isin no way altered, 
[p. 400, col. 2 | i 

Per Bajpai, J.—If the plaint shows the grounds of 
exemption, the requirement of the Code is satisfied, 
but this does not preclude the plaintiff from taking 
another andan inconsistent ground to get over the 
bar of limitation if he believes that the latter is the 
true ground. The test is that justice should not ba 
allowed to be defeated simply because a party has 
not been able to prove the case which he attempted 


any 


to pyove, but has proved certain other facts which 
nevertheless entitle him to a decree, provided the 
aggrieved party is not taken by surprise, Hingu 
Miah v. Heramba Chandra (3), Parmsehri Das v. 
Fakira (4), Abdul Ghani v, Babni (5) and Balmakund 
v. Dalu (6), relied on. (p. 389, col. 2.| 

Per Thom, J,--1t is the duty of the Court to do 
full justice to each and every word appearing ina 
statutory enactment. The Court, however, should 
not shut ita eyes to the facts. Itis common know- 
ledge that draftsmen are sometimes careless and 
slovenly and that their draftmanship results in an 
enactment which ia unintelligible or, if intelligible, 
is absurd. Where this is so, there is no reason why 
the Court should diligently endeavour to spell out a 
meaning where there is no meaning or to solemnly 
affirm that the Legislature deliberately placed impri- 
mature on an absurd enactment. No doubt, general- 
Jy, full justice must be done to the words of a 
statutory enactment, but if the result of that is to do 
lesa than justice to the intelligence of the Legislature, 
it isthe duty of the Court to ignore the words which 
have the effect of making the enactment an absurd one, 
It is permissible to read out words which are re- 
dundant or which lead to an absurd result and to 
refuse to give them an interpretation which would 
have the result of defeating the plain intention of 
the statuto. 

Qourts are bound to apply the law of limitation 
in suite whether it is pleaded or not and to dismissa 
puit which is apparently beyond time. Conversely 
hey are bound not to dismiss, as barred, a suit which, 
on the face of it, is not barred. [p. 389, col. 1.] 


Messrs. G. S. Pathak and Panna Lal, 
for the Applicant. 
Mr. Kamta Prasad, for the Opposite Party. 


Bajpai, J.—This case has been referred 
toa Full Bench because there is some 
conflict of opinion as to the true meaning 
and scope of s. 20, Limitation’ act, more 
specifically after the amendment in the 
proviso by Act I of 1927. The facts may 
be briefly stated. The plaintiff brought a 
suit for the recovery ofa sumof Rs. 250 
on the allegation that defendant No. 1, 
Ewaz and Nanohe deceased borrowed 
Rs. 100 from the plaintiff and executed a 
bond which provided for payment of 
interest atthe rateof Rs. 3-2-0 per cent. 
per mensen, the interest to be compounded 
every six months. The bond was payable 
on demand. Defendant No. land Nanhe 
deceased paid Rs. 50, on August 17, 1930, 
towards interest and both of them put their 
thumb marks on an endorsement of payment 
at the back of the bond, The endorsement 
runs as follows: ‘‘Deposited Rs. 50 to-day 
on August 17, 1930.” There is then an 
account at the foot of the plaint which says : 

“Principal was Rs,100 and interest from October 
-7, 1927, to August 16, 1933, at the rate of z per 
cent. per mensem compoundablie six-monthly was 
Ks. 250 out of which Rs, 50 were paid and en- 
dorsed atthe back ofthe bond and Rs. 40 were 
remitted. The interest, therefore, due was Rs. 150 
and this with principal amounted to Rs, 250,” 

Ewaz, defendant No. 1, did not file any 
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written statement but the heirs of the 
deceased Nanhe pleaded that the bond 
was without consideration and that its 
execution was not admitted. Nanhe, the 
deceased had no necessity to borrow nor 
did he as a matter of fact borrow anything 
on the bond in suit. All the allegations of 
the plaintiff were wrong and the interest 
was exorbitant. The learned Small Cause 
Court Judge referred to the evidence of 
the plaintif and his witness Radha Bal- 
labh and observed that they had said that 
Rs. 50 were paid towards the bond but 
neither of them said as to whether thig 
payment was made towards the principal 
amount or towards interest. Ralying, on 
the authority of Ram Prasad v.  Binaek 
Shukul (1), the Court below held that the 
suit was barred by time. Ib also held 
that the execution ofthe bond by defend- 
ant No. 1 and Nanhe deceased for consi- 
deration was proved. On the question of 
interest, the learned Judge held that the 
interest claimed was not excessive in view 
of the fact that the plaintiff did not claim 
at the contractual rate, but at the lower 
rate of 2 per cent. per mensem and had 
further remitted asum of ks. 40, In the 
event the suit was dismissed and in revi- 
sion before us it is contended that the 
view ofthe Court below that the plaintiff's 
suit was barred by time is not sound. 

It is tobenoticed that the plaintiff in 
his plaint distinctly said that the execu- 
tants of the bond made the payment of 
Rs. 50 on the head of interest as such, 
One may say that the plaint might be 
read as meaning that the plaintiff also 
credited it assuch but it is not possible 
to argue that the plaintiff appropriated it 
as interest irrespective of the volition of 
the debtors, Para. 2 specifically says that 
defendant No. land Nanhe deceased paid 
Rs, 50 as interest ; it does not say that 
they paid Rs,50 on account and the 
plaintiff in pursuance of the right con- 
ferred on him by law appropriated it to- 
wards interest. The admission made by 
the plaintiff can be construed only in one 
light and as asingle admission namely, 
that the sum of Ks, 50 was paid by the 
debtors towards interest as such and it 
was, therefore, appropriated as such hence 
the account in the plaint was calculated 
inthe way in which it was done, It is 
possible tc reject the entire admission and 
tosay that the amount was not paid towards 
interest as such but it is not permissible 


p (1933) A L J 930; 144 Ind, Cas, 899; A IR 1933 
All, 453 (2); 55 A 632 6 R A5, 
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to hold that the plaintiff's case that the 
debtors paid the amount towards interest 
as such is wrong and to pin down the 
plaintiff to the implied admission in the 
plaint that he appropriated the amount 
towards interest. In Motabhoy Mulla 
Essabhoy v. Mulji Haridas (2), at p, 409* 
their Lordships of the Privy Council say : 

“It is permissible for a Tribunal to accept part 
aod reject the rest of any witness's testimony. 
But an admission in pleading cannot be so dis- 
sected and if itis made subject to a condition it 
must either be accepted subject to the condition 
or not accepted at all,” 

The learned Judge of the Small Cause 
Court while considering this aspect of the 
case’says : 

“Tt means that Rs. 50 were paid by the debtors 
and they did not care to specify that the sum is 
to be appropriated towards the interest or principal.” 

And then following Ram Prasad’s case (1), 
held thatthe suit was barred by time. 1 
can only interpret this observation of the 
learned Judge as meaning that he accepts 
the facts that Rs. 50 were paid but he 
rejects the case put forward by the plain- 
tiff, viz., thatthe amount was paid towards 
interest as such and that being so the 
question arises as to the nature of this 
payment. I havesaid already that it can- 


not be payment of interest as such. A 
debt consists of two portions, namely, 
interest and principal, and this amount 


must, therefore, be taken as part payment 
of principal. It might be contended that 
such a finding would be opposed to the 
case put forward by the plaintiff because 
the exemption from limitation was sought 
on the ground that a portion of interest 
was paid as such and the plaintiff should 
not be permitted tosay that the suit is 
saved from limitation by reason of a part 
payment of principal. Under O. VII, r. 6, 
where a suit is instituted after the expira- 
tion of the period prescribed by the law of 
limitation the plaint shall show the ground 
upon which exemption from such law is 
claimed. Upona liberal construction of 
the plaint it must be deemed that the 
exemption was sought generally under 
8. 20, Limitation Act: Courts are bound 
to apply the law of limitation in suits 
whether itis- pleaded or not and to dis- 
missa suit which is apparentty beyond 
time. Conversely they are bound not to 
dismiss, as barred, a suit which, onthe 
face of it, is not barrel. In Hingu Miah 

(2) 39 B 399; 29 Ind. Cas. 223; A I R 1915 P O2; 
42 I A 103; 17M L T 402; 48 MLJ 589; 13 AL 
529,190 WN 713;210 L J 507;17 Bom. LR 460; 
2 L W 524; 1915) M W N 522(P Oh, 

* Page of 39 B.—[Ed]. 
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v. Heramba Chandra (3), at p. 147*, Mukerji 
J., went further and said : 

“Ifthe plaint shows the ground of exemption 
the reyuirement of the Code js satisfied, but 
this does not preclude the plaintiff from taking 
another and an inconsistent ground to get over 
the bar of limitation if he believes that the latter 
is the true ground. Consequently in the case 
before us the plaintifi-respondent is entitled to 
urge that the suit is not barred by limitation for a 
reason different from the one assigned in the plaint." 

In Parmeshri Das v. Fakira (4), it was 
held that : 

“the plaintiff having mentioned one ground of 
ezemption in the plaint was not debarred by 
the provisions of O. VII, r. 6, Civil Procedure 
Code, from taking another and an inconsistent 
ground to get over the bar of limitation and 
could consequently rely upon the acknowledg- 
ment made in the plea of the previous case.” 

In the present case the plaint does 
state the ground upon which exemption 
from the law of limitation was sought, and 
as such, the requirements of O. VI, r. 6, 
were satisfied, but if the case set up in 
the plaint is not proved, but certain other 
facts are established then the plaintiff is 
entitled to exemption on those other proved 


facts. Inthe cases of Abul Ghani v. 
Babni (5) and  Balmakund v. Dalu 
(6), the plaintiff was allowed to 


succeed on acase different from the one 
which he had set up, when the proved 
facts entitled him to a decree. The test to 
my mind is that justice should not be 
allowed tobe defeated simply because a 
party has not been able to prove the case 
which he attempted to prove, but has 
proved certain other facts which neverthe- 
less entitlehim toa decree, provided the 
aggrieved party is nottaken by surprise, 
and I cannot see any prejudice to the 
defendant in this case by allowing the 
plaintiff to allege that the payment of 
Rs. 50 should be considered as payment of 
a part of the principal. 

It is not the defendants’ case that the 
sum of Rs. 50 represented the entire 
liability of the executants which was 
wiped off by the payment of Rs. 50; they 
in fact deny the taking of the debt. The 
debtors endorsed the payment on the 
back of the bond and allowed the bond 
to remainin the possession of the credi- 
tors thus showing that the liability was 
not completely wiped off. The debtcrs 
might he illiterate, but this amount of 
intelligence must be attributed to them 

(3) 13 OLJ 139; 8 Ind. Cas. 81. 

(4; 2 Lah, 13; 60 Ind. Cas, 772; A I R1922 Lah, 230; 
3 Lah. LJ 22, 

(5:25 A 256; A W N 1903, 18 (F R^, 

16) 25 A 498; A W N 1903, 112 (F B). 
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that a document evidencing liability 
should not be allowed to remain inthe 
possession of the creditor when the 
liability was extinguished, and there was 
no pointin making any endorsement at 
the back of the bond. The payment must, 
therefore, be taken as the payment of a 
part of the principal. 


. As the acknowledgment of payment 
appears in a writing signed by the 
person meking the payment ‘the suit 
would be within time. Under s. 3 (52), 
General Clauses Act, ‘sign” with its 
grammatical variations and cognate 
expressions shall, with reference toa 


person who is unable to write his name, 
include ‘‘mark” with its grammatical 
variations and cognate expressions. I 
might mention that before the Amend- 
ment Act of 1927 the proviso in s. 20, 
Limitation Act, ran as follows: 

“In the case of part payment of the 
principal of a debt the fact of the payment appears 
14 the handwriting of the person making the same,” 
and it was held in some cases that where 
the endorsement of a part payment of 
principal was in the handwriting of a 
person other than the debtor, but it was 
signed by the debtor, there was not a 
sufficient compliance with the proviso, 
but after the passing of the Amendment 
Act of 1927 where the language has been 
slightly altered and the words are “in the 
handwriting of, or in a writing signed by the 
person making payment” it will be sufficient 
if the writing is merely signed by the debtor 
although itis written by another person. 


- T now propose to consider the importance 
of the words “as such” in the first para- 
graph of s. 20 and of the proviso added Ly 
the Amendment Act of 1927. It is said 
that the words “as such” must be given 
some meaning and the meaning that was 
given to them by almost all the High Courts 
in India was that where payment is not 
expressed to be made on account of interest 
or «naccountof principal and interest, but 
is simply made on account of the debt 
it cannot be said that there is a payment 
on, account of interest as such and limitation 
willnct be saved on that footing. The 
words “as such” mean that there must be 
at the time of the payment some 


: mention 
that the payment is wholly or partly for 
interest. It may be possible to infer that 
the payment was made by the debtor 


‘towards interest as such by the surrounding 
circumstances, for iustance, whers the 
amount that is paid represents the 
jnterest up to the date of payment or 
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where there is an express provision in the 
bond that any money paid was to be ap- 
plied first towards payment of interest and 
next towards payment of principal and 
money was paid by the debtor from time 
totime. The question is whether the words 
have the same meaning as they had before 
the amendment. My learned brother 
Thom, J, has discussed that in interpret- 
ing a statute the intention must not be 
defeated by too literal an adhesion to its 
precise language and where this will lead 
to a manifest contradiction of the ap- 
parent purpose of the enactment, 2 
condition may be put on it which modifies 
the meaning of the words, and sometimes 
some words may be rejected altogether. 
But even if it be assumed, and indeed we 
must assume that the Legislature was 
aware of the view taken by the High 
Courts and the argument be that if it still 
allowed the words to remain in the 
amended section the same meaning should 
be given to them. I am of the opinion 
that those words have now lost much of 
their importance. 

Before the amendment it was not 
necessary that the acknowledgment of the 
payment of interest should be in the 
handwriting of, or ina writing signed by 
the person making a payment. This led to 
a number of frivolous suits long after the 
period of limitation prescribed, for it was 
easy for the plaintiff to say that within the 
time fixed the defendant paid him a small 
amount as interest and then the plaintiff 
attempted to prove such payment by 
adducing oral evidence which wasted much 
valuable time but ultimately the suit was 
in most cases dismissed. ‘There is also 
noreason why the payment of interest 
should standon a different footing from 
the part of the principal. These seem to 
be the :easons why the Legislature made it 
essential that the acknowledgment of the 
payment of interest should also be in the 
handwriting of, orin a writing signed by, 
the debtor. It is, however, important to 
note that where the part of a principal of 
a debtis paid by the debtor, the words “as 
such” do not appear and therefore itis 
not necessary that the creditor must prove 
that the debtor at the time of the payment 
made some mention that the payment was 
towards part of the principal as such nor is it 
essential that this fact ehould necessarily be 
inferred from the surrounding circumstances. 

When construing s. 20, Limitation Act, 
itis the attitude orthe volition of the 
debtor which has got to be considered and 
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the action of the creditor is not important. 
The way in which the creditor appropriate 
the payment is of no significance except as 
an admission and I have already discussed 
in an earlier portion of my judgment that 
an admission must be accepted as a whole 
or rejected asa whole. The words in both 


the paragraphs are “paid by the person 
liable to pay the debt or paid by the 
debtor” and not received or appropriated 


by the creditor. If therefore a plaintiff has 
failed to prove that the debtor expressly 
specified that he was making the payment 
towards interest as such or if such an 
intention on the part of the debtor cannot 
be inferred from the surrounding circum- 
stances, it is obvious that the payment 
was made towards part of the principal (it 
is assumed that the payment cannot be 
inferred asa complete discharge of the 
liability and in this case from what I have 
said above it cannot be so inferred). Fur- 
ther it is not necessary that the payment 
should either by express words or by im- 
plication be towards part of the principal, 
because the words “as such” do not 
appear inthe second paragraph, and the 
finding that the payment was towards part of 
the principal becomes inevitable on the 
principle of elimination ; a debt as [said 
before consists of two portions, namely, in- 
terest and principal, ” 

I agree with the learned Chief Justice 
for the reasons given by him, that the 
writing on the back of the bond does not 
operate as an acknowledgment under s. 19, 
Limitation Act, This ig my answer in the 
case referred to us and I am of the opinion 
that the suit is not barred by limitation. 


Thom, J.—This application in revision 
arises out of a suit for recovery of a sum 
of Rs. 250 on the basis of a bond dated 

. October 7, 1927. The suit has been dis- 
missed on the ground that it is barred by 
time. The applicant, however, contends 
that the claim is not barred by time as the 
date from which the period of limitation 
should be held to begin to run is August 17 
1930. On that date a sum of Rs. 50 was 
paid and the bond bears an endorsement 
within the meaning of s. 20, Limitation 
Act, by the debtor that this sum was paid. 
In the endorsement, however, thereis no in- 
dication as to whether this sum is paid 
towards interest which was due or in part 
re-payment of principal. 

The sum of Rs. 50 is less than the 
amount of interest that was due upon 
the bond on August 17, 1930, and it is 
less than the capital sum lent upon the 
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bond. In these circumstances, in my judg: ° 
ment, the payment of Rs. 5) should ‘be 
regarded as a payment towards interest, 
When a debtor makes a payment without 
specifying whether the payment is towards 
interest or towards capital then, in my, 
view, it is only reasonable to infer that 
he intends the payment tobe made towards 
interest. It is difficult to imagine a case 
where a debtor will make a payment and 
intend it to be appropriated towards the 
redemption of the capital sum when in- 
terest is due. The Court, in such circum- 
stances, in my opinion, in the absence of 
any evidence to the contrary, is entitled 
to hold that the payment is a payment 
towards interest. This view, however, is 
not in accord with the interpretation of 
s. 20, Limitation Act, as that section was 
interpreted by the Oourts in India prior 
to the amendment of the Limitation 
Statute in 1927. Section 20 as amended 
is as follows: 

“Where interest on a debt or a legacy is, before 
the expiration of the prescribed period, paid as 
such by the person liable to pay the debt or 
legacy, or by his agent duly authorised in this 
behalf, or where part of the principal of a debt 
is, before the expiration of the prescribed period, 
paid by the debtor or by his agent duly authorised 
in this behalf, a fresh period of limitation shall 
be computed from the time when the payment was 
made, provided that, save in the case of a payment 
of interest made before January 1, 1928, an ack- 
nowledgment of the payment appears in the hand- 
writing of, or in a writing sigaed by the person 
making the same,” 

The amendment of the section took the 
form of the addition of the proviso which 
now appears at the end of the section 
quoted. ‘The view taken by the Court in 
India prior to the amendment of the statute 
was that by the words “as such” in the 
section the ligislature intended to placa 
the burden upon the creditor claiming on 
the footing of a bond of proving that when 
a payment of interest was alleged, the 
debtor specifically appropriated the pay- 
ment towards interest at the date of pay- 
ment. Nodoubt this was notan unreason- 
able interpretation to place upon the words 
“ag such” but it is permissible to doubt 
if such a construction was a correct one. 

The opposite party contends that the 
words ‘“as such” in the amended section 
should be given the same meaning as they 
were given by the Courts in India prior 
to the amendment, and he contends that, 
inasmuch as the claimant had failed to 
prove that the payment of Rs. 90 was a 
payment towards the redemption of capital 
or was specifically appropriated by the 
debtor, it cannot have the effect, in view 
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of the terms of s. 20, of starting a fresh 
period of limitation. In my view this 
argument is unsound. 

It is true that the endorsement does not 
appropriate the payment of Ks. 50 
either towards principal or interest, but it 
is a fact that the sum of Rs. 50 is less 
than the amount of interest 
due or the amount of the principal sum. 
It clearly follows therefore that the payment 
must have been either towards interest or 
towards part payment of capital or towards 
both. I have already expressed my view that 
the payment should be regarded by the Court 
as a payment towards interest. Bethat as 
it may, there can be no disputing the fact 
that the payment was either towards in- 
terest or was part payment of capital, or 
partly towards interest and partly towards 
capital, and whichever be the case, a 
fresh period cf limitation will begin to 
run from the date of payment. The op- 
posite party contends, however, that as the 
claimant has failed to prove that when 
making the payment ihe debtor specifically 
appropriated the same towards interest even 
though it has been appropriated towards 
jnterest by the creditor, it is not a pay- 
ment of interest “as such” within the 
meaning of s. 20, Limitation Act, and 
therefore a fresh period of limitation does 
not 1un from the date of payment. 

The difficulty has arisen because of the 
expression “interest paid as such” in the 
section. The words “as such” appear to 
me to be redundant. A payment of in- 
terest is a payment of interest and it is 
no more a payment of interest if the words 
“as such” are added. A payment of in- 
terest cannot be payment of anything else 
and it is no more clear that it is a pay- 
ment of interest if the words “as such” 
are added. Prior to the amendment of the 
statute as already observed, however, a cer- 
tain meaning was given to the words ‘fag 
such” by the Courts in Indie. I can see no 
reason however for giving the same mean- 
ing to these words, which are clearly re- 
dundant, in the amended section. If the 
contention of the opposite party be accept- 
ed then ths following will be the position: 
(1) Ifa payment were made and specifically 
appropriated towards repayment of capital 
a fresh period cf limitation will run from 
the cate cf payment. (2) If a paymet 
were made and specifically appropriated 
towards interest, a fresh period of limitation 
will run frcm the date of payment (3) If 
a payment were made and no specific ap- 
. propriation appears in the endorsement 
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then, though the payment must either be 
towards interest! or towards capital, a 
fresh period of limitation will not begin 
to run from the date of payment. 

In my view an interpretation which leads 
to so absurd a result should not be ac- 
cepted by the Court. It should not be 
assumed that the Legislature intended to 
pass an enactment which would lead to 
such an absurd result. In my view the 
intention of the Legislature was perfectly 
plain, viz., to put payment towards interest 
and part payment of capital on exactly 
the same footing. If the creditor could 
prove by an endorsement in the hand- 
writing of the debtor, a payment either 
towards capital or interest then from the 
date of that payment, the intention of 
the Legislature was, a fresh period of 
limitation should run. It follows, therefore, 
if this view be sound, that where an 
endorsement appears on the back of a 
bond in the handwriting of a debtcr or 
his agent of the payment of a certain 
sum which is less than the amount of 
interest due, and less than the capital 
amount of the bond, ‘a fresh period of 
limitation would run from the date of 
payment inasmuch as clearly the payment 
must be either towards interest or in part 
payment of principal, or partly towards 
interest and partly towards capital. 

It is contended, on the other hand, how- 
ever, that this interpretation would have 
the effect of reading out of the section the 
words “as such.” This may be 80, but it 
is permissible to read out words which are 
redundant or which lead to an absurd 
result and to refuse to give them an inter- 
pretation which would have the result of 
defeating the plain intention of the statute. 
Olearly in the present case if the words 
‘agsuch” are given the meaning which 
was attributed to them by the Courts prior 
to the amendment of the Limitation Act, 
then the plain intention of the section is 
defeated and, as already observed, an 
absurd position results. It may have been 
necessary, prior to the amendment of the 
section, to give the words ‘as such” a 
certain meaning in order to make the 


section intelligible. That in my view, 
however, is no reason for giving the 
same meaning to the words in the 


amended section, if thereby the intention 
of the Legislature is defeated or a palpable 
absurdity results. 

The opposite party relies strongly upon 
the general principle with regard to the 
interpretation of the statute: the full 
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meaning must be given to every word of 
the statute. Trueit is that it is the duty 
of the Court to do fuil justice to each and 
every word appearing in a statutory 
enactment. Thé Court, however, should not 
shut its eyes to the facts. It is common 
knowledge that draftsmen ‘are sometimes 
careless and slovenly and that their 
draftmansnip results in an enactment which 
is unintelligible or, if intelligible, is ab- 
surd. Where this is so, there is no reason 
why the Conrt should diligently endeavour 
to spell out a meaning where there is no 
meaning or to solemnly affirm that the 
Legislature deliberately placed imprimature 
on an absurd enactment. No doubt, gen- 
erally, full justice must be done to the 
words cf a statutory enactment, but if 
the result of that is to do lessthan justice 
to the intelligence of the Legislature it 
is the duty of the Court to ignore the 
words which have the effect of making 
the enactment an absurd one. This view 
of the law is well founded on authority. Max- 
well on Statutes, seventh edition, deals 
with the question of the modification of 
the language of a statute to meet the 
intention of the Legislature. The learned 
author states at p. 198: 


Where the language of a statute, in ifs ordinary 
meaning and grammatical construction, leads to a 
manifest contradiction of the apparent purpose of 
the enactment, or to some inconvenience or absurdity, 
hardship or injustice, presumably not intended, a 
construction may be put upon it which modifies 
the meaning of the words, and even the structure 
of the sentence. This may be done by departing 
from the rules of grammar, by giving an unusual 
meaning to particular words, by altering their 
collocation, by rejecting them altogether, or by in- 

other words under the influence, no 
doubt, of an irresistible conviction that the Legis- 
lature could not possibly have intended what ite 
words signify, and that the modifications thus 
made are mere correction of careless language and 
really give the true’ meaning Where the main 
object and intention of a statute are clear, it must 


not be reduced to a nullity by the draftsman’s. 


unskilfulness or ignorance of the law, except in a case 


of necessity or the absolute intractability of the langu- 
age used.” 


In R. v. Vasey and Lally (7) the ques- 
tion of modification of the words of a 
statute was considered. In the course 
“of his judgment Lord Alverstone, O. J., 
approves of the passage from Maxwell's 
Interpretation of Statutes quoted above and 
“ proceeds with regard to the special cir- 
_ cumstances of that particular case: 


“This case is a good instance of the principle 
that the manifest intention of a statute must not 
be defeated by too literal an adhesion to its 


* _ (7) (1905) 2K B 748;75 LJ K B19; 63 LT 67l; 
2 PEN R 218; 69 J P 455; 21 Cox O O 49; 22TL 
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precise language. The object of the amendment 
is plain and I think it is a case in which ‘ve 
must apply the principle I have cited, and so con- 
strue the section as to make it carry out that 
undoubted object.” 


In that case the Court decided to ignore 
certain words which appeared in the 
and Wills, 
J., in the course of his judgment states : 

“Nobody I think who considers the enactment 
in question as a whole, can doubt that such was 
tbe intention of the amending section, and, if so, 
something must be cast aside in order to make 
sense of the earlier section as amended. It matters 
little which words go, so long as the obvious 
meaning is preserved.” 


A similar question was considered in 
King v. Ettridge (8). ‘The judgment of 
the Court which consisted of Darling, 
Walton and Pickford, JJ., was delivered 
by Darling, J., and in the course of his 
judgment the principle that to give sense 
to an enactment it is the duty of the 
Court to ignore certain words of the en- 
actment is specifically approved. At p. 28* 
of the report the learned Judge states: 

“We are of opinion that we may in reading this 
statute reject words, transpose them, or even imply 
words, if this be necessary to give effect to the 
intention and meaning of the Legislature; and this 


is to be ascertained from a careful consideration of 
the entire statute. 


In Salmon v Duncombe (9), the principle 
was approved that where the main object 
and intention of a statute are clear, it 
must not be reduced to a nullity by the 
draftman’s unskilfulness or ignorance of 
law, except in a case of necessity, or the 
absolute intractability of the language used. 
Now, there can be no doubt whatever that 
s. 20, Limitation Act, as amended, is a 
typical example of sloppy draftmanship, 
and applying the principle approved in 
the decisions referred tc above, it is in 
my judgment permissible to attach no 
meaning whatever to Lhe words “as such.” 
In my view, in any case, the words “as 
such” are clearly redundant. Be that as 
it may, in the circumstances, the Court 
ought to attach no significance to them. 
This Court onght to ignore them entirely 
in order not only to avoid an absurdity, 
but to give effect to the plain intention 
of the Legislature. 

It may te observed that apart altoge- 
ther from the absurdity of the position 
which would result from interpreting the 
words “as such” as these words were in- 


(8) (1909) 2K B 24; 78L J KB 479; 100 L T 624; 
73 J P 253; 53S J 401;25 T L R 391; 22 Cox OG 
101 
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“terpréted prior to the amendment of s. 20, 

suéh an interpretation would, for all prac- 
tical purposes, render the section nugatory. 
In ninety-nine cases out of a hundred when 
a debtor makes a payment and endorses 
the same on the back of the bond he does 
not appropriate the payment either to 
interest or to principal. But if he makes 
no appropriation then according to the 
contention of the opposite party, a fresh 
period of limitation will not run from the 
date of payment. Such a result, ít is clear, 
was not intended by the Legislature. 

It was contended by the applicant that 
the endorsement of the payment on the 
bond by the debtor amounted to an 
acknowledgment of liability within the 
meaning of s. 19, Limitation Act. For 
the reasons given by the learned Chief 
Justice, I agree, that this contention is 
unsound. In the result I would hold that 
since the endorsement of the payment of 
Re. 50 on the back of the bond in suit 
indicates a payment made on August 17, 
1930, either towards interest or in part 
repayment of principal or partly towards 
interest and partly towards capital a fresh 
period of limitation began to run from 
that date and the suit is not barred by 
limitation. 

Niamat-Ullah, J.—I adhere to the view 
expressed by mein Ram Prasad v. Binaek 
Shukal (1) and in Kirpa Ram v. Balak 
fam (10), and concur with the Hon'ble 
Chief Justice in theanswer which he pro- 
poses to give to the question referred to 
the Full Bench. 

Sulaiman, C. J.—This isan application 
in revision from a decree of the Court 
of Small Causes dismissing a suit on the 
basis of a simple mortgage bond. The 
bond was executed on October 7, 1927, 
and was for Rs. 100 bearing interest at 
Rs. 3-2-9 per cent. per mensem compounded 
every six months. On August 17, 1930, 
there was un endorsement made on the 
back of this bond stating that Rs. 50 
were deposited on that date. Under this 
endorsement appeared the thumb-marks of 
the two executants. There was no specifica- 
tion in the endorsement as to whether 
the amount was paid towards interest or 

‘towards part of the principal or partly 
towards interest and partly towards 
principal. The plaintiff filed his suit on 
August 17, 1933, on the allegation that 
the defendants had paid the amount of 
Rs. 50 towards interest and credited the 


(10) 4 A W R 1346; 154 Ind. Cas, 1097; AIR 1935 
All. 47; (1935) A L J 23; 7R A 847, 
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same in his account towards interest and 
claimed the principal sum together with 
the balance of the interest giving up a 
small portion of interest. The Court 
below has dismissed the suit holding that 
it was barred by time. The matter came 
up before a learned Judge of this Court 
who referred the case to a larger Bench 
which has referred it to this Bench. 

The reason for the constitution of a 
large Bench is that there has been some 
conflict of opinion in this Court on the 
proper interpretation ofs. 20, Limitation 
Act. In the plaint there was no mention 
as required by O. VII, r. 6, that exemp- 
tion from limitation was claimed on account 
of any acknowledgment in writing of the 
liability to pay, but exemption was sought 
on the ground that the amount had been 
paid towards interest. Other subsidiary 
questions have also been argued before 
us, but we think that this Bench should 
dispose of only the main question of law 
on which there is a conflict of opinion 
leaving other matters to be decided by the 
Bench concerned. Under s. 3, Limita- 
tion Act, ib is the duty of the Court to 
dismiss a claim as time barred if it is 
brought beyond the period prescribed in 
the schedule; but limitation may be saved 
if the plaintiff can bring himself within 
one of the exceptions. The burden, there- 
fore, lies on the plaintiff to show that his 
case falls strictly within the scope of any 
such exception. 

Now, the substantive s. 20, as distinct 
from the proviso thereto, has remained 
unaltered ever since 1377. Section 20 of 
Act XV of 1877, consisted of five para- 
graphs, the first three of which were ag 
follows ; 

“When interest on a debt or legacy ‘is, before 
the expiration of the prescribed period paid as 
such by the person liable to pay the debt or 
legacy, or by his agent duly authorised in this 


behalf, 

or when part of the principal of a debt, is before 
the expiration of the prescribed period, paid by 
the debtor or by his agent duly authorised in this 
behalf, 

a new period of limitation, according to the 
nature of the original liability, shall be com- 
puted from the time when the payment was 
made.” io 

The Legislature had considered it neces- 
sary to have two separate _ paragraphs 
dealing with the payment of interest and 
part payment of* principal with separate 
marginal notes. The words used were 
different and the provisions in respect of 
them were distinct. While that Act was 
in force, Courts in India attached 
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special importance to the words “ paid as 
such” in respect of payment of interest, 
and did not regard them as in any way 
superfluous. For instance, in Kariyappa 
v. Rachapa (11) at p. 493*, it was pointed 
out that : 

“The important words are at the commencement 
‘interest paid, as such by the person liable to pay’ 
and further that while the forms of payment may 
differ, the section provides that it must be payment 
as interest by the debtor to the creditor. Mere 
crediting of interest by the creditor in his own 
account books is not enough to satisfy the statute. 
It must be interest paid as interest and distinctly 
stated to be so at the time of payment, or there 
must be evidence from which payment as interest 
may be distinctly inferred.” 


Similarly, in Muhammad Abdullah Khan 
v. Bank Instalment Co., Ltd. (12), a Bench of 
this Court held that under s. 20 the payment 
of interest will save limitation when the 
payment is made as such, that is to say, 
that the deblor has paid the amount with 
the intention that it should be paid to- 
wards interest and there must be some- 
thing to indicate that intention: the mere 
appropriation by the creditor of these 
payments to interest is not'such an indica- 
tion. That was a case where the debtor 
in making the payments had on no 
occasion specified how they were to be 
appropriated and there was no other 
indication whatsoever to show that he had 
made the payments towards interest as 
such. The Bench accordingly held that 
the claim of the plaintiff was not saved 
from the operation of limitation by the 
payments so made, 

And yet the Legislature when enacting 
Act IX of 1908, did not think it at all 
necessary to alter the language of the 
substantive section, and the first three 
paragraphs were reproduced verbatim. The 
necessary inference to be drawn from their 
reproduction is that the Legislature ac- 
cepted the importance attached to the use 
of the words “ paid as such” which had 
occurred in the earlier Act. Had those 
words been in any way superfluous or re- 
dundant, Courts would not have emphasized 
their significance, and the legislatuie 
would certainly have deleted them. Ac- 
cordingly in Bank «f Multan, Lid. v. 
Kamta Prasad (13), it was held by 
another Bench that sums paid by 
the debtor on various dates and 
credited to the account and set off 


against the pre-existing debts in the 
E 24 B 493; 2 Bom, L R 378. 
12) 31 A 495; 2 Ind. Cas. 379; 6 ALJ 631. 
(13) 14 A L J 949; 33 Ind, Cas, 199; A I R1917 All 
465; 39 A 33. 
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absence of any specification cannot be 
treated as payments made on account Wk 
interest as such nor would they save limita- 
tion as part payment of principal when 
there was no hand-writing of the debtor, 
See also Narain Das v. Chandrawati Kuer 
(14) and U Ba Gyi v. U Than Kyauk (15). 

In 1927 the Legislature amended the 
proviso tos. 20 which shall be considered 
hereafter, but again did not think it 
advisable,to change the substantive section 
itself. It, therefore, follows that unless 
the old interpretation of this substantive 
section has become impossible, or there is 
anything else repugnant to maintaining its 
old interpretation, the words which are still 
retained must be given their full and 
natural meaning. AJl the words used in 
this section ought to be given their proper 
meaning and no words should be considered 
to be superfluous unless there is no other 
possible option. 

In M. B. Singh & Co. v. Sircar & Co. 
(16), it was laid down that a part payment 
of principal, appearing in the hand-writing 
of the person making it, is not required by 
s. 20, Limitation Act, to be expressly stated 
as being such; it is sufficient if it evidences 
a payment, It isnot quite clear from the 
judgment, but probably the substantial 
sums of money paid under three cheques 
amounted to more than the interest due, 
in which case when the creditor had failed 
toshow that at the time the amount was 
paid as interest, the Bench found it 
possible to treat the payment as having 
been made towards the principal. On the 
other hand, in Ram Prasad v Binaek 
Shukul (1), it was laid down by another 
Bench that where a debtor pays a certain 
amount in part satisfaction of what is due 
from him without caring to specify that the 
sum isto be appropriated towards interest 
or principal and the creditor appropriates 
such payments towards interest, the pay- 
ment cannct be considered to be the pay- 
ment of interest as such and will not save 
limitation on that footing, and further 
that the payment having been lawfully 
appropriated towards interest, it cannot 
be considered to be payment in part 
satisfaction of the principal and limitation 
cannct be saved on the supposition that a 
part of the principal was paid and the fact 
of payment appears in the hand-writing of 

(14) A I R1929 Oudh 479; 120 Ind. Cas. 825; 6 O W 
N 770; Ind. Rul (1930) Oudh 25. 

(15) 7 R 522; 120 Ind. Cas. 897 (2); AIR 1929 Rang, 
33-; Ind. Rul. (1930) Rang. 65. 

(16) (1930) A LJ 590; 127 Ind, Cas, 581; A I R 1930 
All, 392; 52 A 459; Ind, Rul, (1930) All. 933, 
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“the debtor. In the course of the judgment, 
itA4vas emphasized that where a debtor pays 
a certain sum of money to his creditor 
there may be an implied acknowledgment 
of the liability to the extent of the amount 
paid; but it cannot be said that the remain- 
ing liability, by evidence aliunde, should 
be deemed to have also been acknow- 
ledged. This case was later followed bya 
member of the same Bench sitting singly in 
Kirpa Ram v. Balak Ram (10), buf a Single 
Judge in Rambohor Misir v. Chaturghun 
Rai (17) may be considered to express a 
somewhat contrary view. 

. Now, the law of limitation imposes 
certain arbitrary time limits on suits. 
There may not be any ¢lear principle of 
equity underlying such restrictions, which 
are entirely a matter of policy, aiming at 
expedition and intended to prevent stale 
claims from being litigated. Theinterpreta- 
tion of sections in such an enactment has to be 
made strictly according to the language 
employed, and not on a consideration of 
what ought to be the law. Of course, 
where the language is ambiguous and 
capable of two interpretations, the section 
should preferably be interpreted so as to 
mitigate the rigour of the bar. 

It seems to me that the main principle is 
that there isa fresh start for purposes of 
limitatiun with a fresh cause of action. 
Innovation of contract always gives rise to 
a new cause of action with a fresh starting 
point of limitation. In England, acknow- 
ledgment of a debt is considered to imply a 
promise to pay. And as a past debt can 
form a valid consideration for a contract, 
an acknowledgment of the liability to pay 
a debt, withthe implied promise to pay it, 
may be treated as anew contract so as to 
givea fresh start for limitation. But in 
India s.19 is rather restricted and the 
acknowledgment must be made before the 
expiry of the period of limitation, and 
appears to be distinct from a definite 
promise to pay. Where there isan acknow- 
ledgmest of liability to pay within the 
meaning of 8. 19,the time is computed 
afresh from such acknowledgment. 

Jt seems to me thatthe principle underly- 
ing 8. 20 is also similar, but the Legislature 
has laid down that in certain specified 
classes of cases, there should be a conclusive 
presumption of an acknowledgment of liabi- 
lity to pay, with a consequent fresh start for 
limitation. Section 20, no doubt, is not pro- 
fessedly based on any such principle, but 


(17) 4.4 W R 1342; 154 Ind, Cas, 1070; AI R 1935 
All, 58; (1935) A L J 304; 7 R A 866. 
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when its provisions are examined, this, 
to my mind, appears to be a legitimate 
inference, 


Now, it is noteworthy that two 
separate paragraphs have been allotted to 
payments of interest and part payment 
of principle, respectively, and the words 
employed also are different. There is 
prima facie therefore no reason to suppose 
that the Legislature has intended that they 
should be exactly on the same footing. A 
mere payment of interest is useless to 
save limitation unless the interest has been 
paid: (a) before the expiration of the 
period : (b) paid as such, and (c) by the 
person liabie to pay the debt or by his 
duly authorised agent. The words “paid 
as such” necessarily imply that the interest 
must have been paid “as interest”, which 
in its turn implies that it must have been 
paid as interest at the time of its payment. 
It isequally necessary that it must have 
been paid by the person liable to pay or 
his authorised agent. Thus something 
which is much more than a mere payment 
of money is required. It should be pay- 
ment of interest professedly as interest 
which means that at the time of making 
the payment, the debtor should distinctly 
appropriate it towards interest and inform 
the zreditor that he is doing so, so that 
the. creditor thereafter may not have the 
option of appropriating it towards the 
principal. It is significant that the 
Legislature is so particular. Asa general 
rule all payments made by debtors goin 
the first instance towards the discharge of 
the interest, but the Legislature has 
thought it fit that this general practice 
should not be enough, but in order to save 
limitation, the creditor must prove that the 
interest was paid as interest. 


Before 1927 it was not necessary that the 
payment of interest ag interest should be 
evidenced by any writing. It was accord- 
ingly open to the creditor to prove aliunde 
that interest was paid as such although 
such payment did not appear in the hand- 
writing of the person making the same, 
It consequently frequently led to disputes 
between the creditor and the debtor, the 
former in order to save limitation alleging 
that interest had been paid as such and the 
latter in order to claim protection pleading 
that no such payment had in fact been 
made, 
principal, the section was specific and the pro- 
viso asit then stood insisted upon the fact 
of the part payment of the principal ap- 


But as regards the part payment of: 
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pearing in the hand-writing of the person 
making the same. 

Now, if one examines the implications 
of these two provisions, it becomes at once 
obvious that they in a way implied an 
acknowledgment of a liability to pay a 
further amount that may be due. When 
interest is paid as interest that is profess- 
edly as interest and not towards principal 
then there is an indirect admission that 
there is some principal sum due on which 
the interest has accrued and that principal 
is not being paid, but only interest thereon 
is being paid. The Legislature bag, there- 
fore, provided that where interest is paid 
as interest there should be a fresh start 
for limitation. 

Similarly, where a part payment of the 
principal sum is made, there is a necessary 
admission that the other part is still 
outstanding, which implies an acknowledg- 
ment of a liability to pay the oulstanding 
balance and so such part payment also 
gives a fresh start. But in orderto prevent 
disputes as to whether the payment of the 
principal was in part or whole, it was 
thought necessary that the fact of the 
payment should appear in the debtor's 
hand-writing. 

It is equally obvious that where a pay- 
ment is made without any specification 
and the debtor does not signify whether 
he is making the payment of interest as 
such or of part payment of the principal, 
there is really no admission on his part 
that any further sum is still due from him, 
and there is therefore no acknowledgment 
of liability on his part. He merely pays 
alump sum of money and by no means 
admits thatthe debt is not fully discharg- 
ed. There is an admission no doubt that 
there was a liability on him to the extent 
of the amount so paid, but there is no 
acknowledgment of any further liability. 
Similarly, where the debtor offers a sum of 
money distinctly. on the condition that 
he is making the payment in full dis- 
charge of his liability, it would be impos- 
sible to hold that there is an implied 
acknowledgment on his part of a liability 
to pay the balance ifitis found due. In 
the first two classes of cases the Legislature 
-has allowed exemption from limitation, but 
has not considered it fit to make exemptions 
in the remaining classes of cases, 

It seems to me that when a payment is 
made by a debtor, it may fall under 
any one of tbe following calte- 
gories: (1) payment of interest as such by 
- the debtor, In such an event the case 
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would come under para. 1 of section 20 (2). + 
Payment of interest by the debtor, būt 
not payment as interest. For instance, @ 
payment may be made by the debtor 
without specification, which entitles the 
creditor to appropriate the amount towards 
interest under e. 61, Contract Act. In such 
an event the amount if so appropriated 
would become a payment of interest, but it 


would not be interest paid as 
interest by the debtor. (3) Payment 
of interest as such, but not by the 
debtor. For instance; a  co-judgment- 


debtor may make a payment on behalfof 
all the judgment-debtors, although he is 
not their agent and is not authorised to 
act on their behalf. In such a case so far 
asthe other judgment-debtors are con- 
cerned, it would not be a payment by 
them, though the payment may well be of 
interest as interest: see A’san-ul-ullah v. 
Dakhkhini (18). (4) It may be a part 
payment ofthe principal, in which case 
it would fall under the paragraph of s. 20. 
For instance, where the debtor professedly 


pays the amount in partial discharge 
of the principal sum. (5) It may 
professedly be the payment of the 


whole of the principal, when the offer is 
made by the debtor withthe distinct con- 
dition that it is being paid in full discharge 
of the entire amount of the principal. In 
such a case, it would be difficult to hold 
tbat it was a part payment only, and 
there wasan implied acknowledgment of 
the liability on the part of the debtor to 
pay the balance. (6) Orit may be paid 
without any specification whatsoever leav- 
ing the matter entirely at the option of 
tbe creditor to appropriate it either towards 
interest or towards principal. 

Accordingly: (a) the creditor may ap- 
propriate the amount towards the principal 
when it becomes a payment of interest, 
though not paid by the debtor as such, or 
(b) the creditor may appropriate it towards 
the principal, in which case it would 
become a part payment of the principal 
and not a payment of interest. The 
second paragraph does not use the words 
“as such” and therefore it does not seem 
necessary for part payment of princi- 
pal that the payment should have been 
made by the debtor at the time of pay- 
ment professedly as part payment of 
principal. In my judgment s. 20 refers 
to the payments in categories Nos. (1), 
(4) and (6) (b) only, and not tothe rest. 
These three categories, though mutually 

(18) 27 A 575; A W N 1905, 108; 2 A L J 287, 
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* exclusive, arenot between them absolutely 
egbaustive, for there are cases which may 
fall under the other four categories and 
not fallunder either of these three. I am 
thetefore unable to hold that where a pay- 
ment is made without any specification, 
it must either be a payment of interest as 
such by the debtor or it must bea part 
payment of the principal by. the debtor. 
In my opinion, there are additional possi- 
bilities as well. | i 

Asan illustration, I may cite the instance 
of tenant sending an amount by money 
order to his landlord without’ mentioning 
` that the amount is being paid towards the 
principal part of the rent due from him 
or towards the interest on such rent, while 
in point of fact both the amount of the 
principal and the amount of interest 
ag claimed by the landlord are separately 
in excess of the amount sent by money 
order. Can it be seriously suggested that 
the tenant in sending this sum of money 
without any further admission was acknow- 
ledging his liability to pay a further 
balance which may be claimed by the 
landlord. The tenant, indeed, might well 
dispute that anything more than the amount 
sent is due, in which case it can hardly be 
said thathe had made an admission 
against himself. So far, therefore, as the 
substantive section stands, I seeno difficul- 
ty. whatsoever in interpreting it and I see no 
superfluity, inconsistency, anomaly or 
absurdity in its language. Payment of in- 
terest as such by the debtor and part 
payment of principal. by the debtor are 
dealt with in the two separate paragraphs 
in a distinct manner and there is no ground 
for imagining that in spite of their being 
dealt with separately and in spite of the 
fect that different languages are employed 
jn respect of them, they stand exactly on 
the same footing, and there is no distinc- 
tion whatsoever between them. 

T now come to a consideration of the 
effect of the amendment cf 1927. The 
proviso ins, 20 ofthe Actsof1877 and 
1908, was in the following terms: 

“Provided that, inthe case of part payment of 
the principal of a debt, the fact of the payment 
appears in the hand-writing ofthe person making 
the same, 

Jn place thereof 


has been substituted: 

“Provided that, save in the case of payment of 
interest made before the Ist dayof January 1928, 
an acknowledgment ofthe payment appears in the 
handwriting of or in a writing signed by, the person 

` making the payment.’ 


the following proviso 


As I read the substituted proviso, the 
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only difference which it has made is that 
the hand-writing of the person making the 
payment is now necessary for both the 
payments mentioned in s. 20, and not only 
for part payment of the principal as be- 
fore. The Legislature has apparently 
thought it fit to puta stop to the contro- 
versy between creditors and debtors as to 
whether any amount has in fact been 
paid or not. Without an acknowledgment 
in the hand-vwriting of the debtor, the 
payment would not save limitation. Thus 
it isno longer open to a dishonest creditor 
falsely to admit'payment of interest in 
order to save his claim from limitation, 
But this extension of the necessity to have 
a writing in case of both the payments 
does not, in any way, imply any radical 
change in the substantive section itself, 
which the Legislature has’ left untouched. 
That section had stood in its original 
form for £0 years and had been interpret- 
edin a certain way by the Courts in India. 
There is absolutely no reason to alter 
the interpretation of that section merelv 
because a written acknowledgment is 
now made necessary for payment of inter- 
est also. The Legislature must be deem- 
ed to have been aware of the importance 
attached to the words “paid as such” in 
the first paragraph and its deliberate act 
in not deleting those words should 
naturally be interpreted as implying that 
the interpretation put upon those words 
has been accepted by the Legislature and 
adhered to. I am altogether unable to see 
how this interpretation would make the 
section in any way absurd. As pointed 
out above, there are several categories of 
payment of money and only three of these 
come under s. 20. It was, therefore, neces- 
sary to retain both the paragraphs in this 
section so that the particular categories 
which are considered to give exemption 
should be identified and not confused with 
the other categories which are independ- 
ent of them. Had the Legislature intend- 
ed to make all payments of money, no 
matter of what kind and in what manner 
made, quite sufficient to save limitation, 
only if there was the hand-writing, it would 
have been very easy to re-draft the sec- 
tion and have one short paragraph to 
express sucn an intention. This course 
has not been adopted. The section has 
been retained as it stood before, and only 
the proviso has been amended. I am, 
therefore, unable to hold that the entire 
effect of the use of the words “paid as 
such” which preeminently occur in the 
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opening paragraph is altogether null and 
void, that the words have become redund- 
ant and superfluous and that it is only due 
to a clumsy drafting that those words have 
been retained. I am bound to attribute 
to the Legislature a clear appreciation of 
the interpretation of the law, asit stood 
at the time of the amendment and its re- 
tention of those important words as a deli- 
berate act in order to give effect to its 
real intention, which must be gathered 
from the language used andnot by a mere 
speculation as to what the true intention 
ought to be. 

Where there is no specification made by 
the debtor, the creditor is entitled under 
s. 61, Contract Act, to make the appro- 
priation in any way he likes; andif the 
creditor chooses to appropriate the amount 
towards the payment of interest due, the 
payment cannot be considered to have been 
a payment of interest as such by the deb- 
tor. It would no doubt become a payment 
of interest after the appropriation, but not 
a payment of interest as interest by the 
debtor. It would certainly not be a part 
payment of the principal by the debtor as 
such; but if afterwards appropriated by 
the creditor towards the principal, it would 
become a part payment of the principal. 
As already. pointed out the section does 
not require that part payment of the 
principal should be made by the debtor 
professedly as part payment of principal 
-at the time. It follows that where the 
amount was paid without any specification 
and the creditor has, in fact, appropriated 
it towards principal, it would become a 
part payment of the principal. 

I have, therefore, come to the conclusion 
that where money is paid by a debtor 
without specifying whether the payment is 
towards interest or towards principal, leav- 
ing it to the option of the creditor to ap- 
propriate it as he likes, and the creditor 
appropriatesit towards interest, there is 
neither a payment of interest as such nor 
a part payment of the principal within the 
meaning of s. 20, but there is a mere un- 
specified pay ment of money, which has sub- 
sequently by the act of the creditor become 
a payment of interest. Thisis my ‘inter- 
pretation of s.20, Limitation Act. 

Rachhpal Singh, J.—The question for 
determination in these two cases is 
whether on the proved facts of the two 
cases the plaintiffs are entitled to the 
benefit of the provisions of s. 20, Limitation 
Act. In revision No. 219 of 1934, the facts 
were these; The plaintiff instituted a suit 
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against the defendant to recovera sum ` 
of money on foot of a bond dated Oct 
ber 7, 1927. The suit was instituted on 
August 17, 1933. In the  plaint it was 
stated that on October 7, 1930, the defend- 
ant had paid a sum of Rs.50 towards 
interest, and therefore, the plaintiff alleged 
that his suit was within limitation. It may 
here be stated that the payment was 
noted on the reverse of the bond and bore 
the thumb impression of the defendant. 
The trial*Court held that it was proved 
that on August 17, 1930, the defendant 
had paid asum of Rs. 50. No evidence 
was produced to show whether this poy- 
ment had been made towards interest or 
principal. It appears that it was a general 
payment mada by the defendant withovt 
specifying whether it was made towards 
interest or principal. 

In revision No. 408 of 1934 the facts were 
very similar. 

In both the cases the trial Court dismissed 
the claim as barred by limitation. In 
both the cases the plea of limitation was 
successful because the trial Courts felt 
compelled to decide the issue of limita- 
tion against the plaintiffs in view of the 
ruling of this Court in Ram Prasad v. 
Binaek Shukul (1). It may here be stated 
that in revision No. 219 of 1934, on behalf 
of the defendant, the | argument was that 
as the sum of Rs. 50 was a general pay- 
ment and was not proved to have been 
paid asinterest, the plaintiff was not 
entitled to a fresh period of limitation 
under the provisions of s. 20, Limitation 
Act. The plaintiff finding himself in this 
difficulty made an attempt to amend his 
plaint and tosay that the payment of Rs. 50 
had been made towards part payment of 
the priacipal sum secured under the bond. 
This amendment, however, was not allowed 
by the trial Court. Before Act No. I of 
1927 was passed, s. £0, Limitation Act, rap 
as follows: 

“Where interest on a debtor legacy is before the 
expiration of the prescribed period, paid as 
such by the person liable to pay the debt 
or legacy, or by his agent duly authorized 
in this behalf, or where part of the principal of a 
debt is, before the expiration of the prescribed period 
paid by the debtor or by his agent duly autho» 
rized in this behalf, a fresh period of limitation 
shall be computed from the time when the pay- 
ment was made provided that, in the case of part 


payment of the principal of a debt, the fact of the 
payment appears in the hand-writing of the person 


making the same...." 


The position was this: Ifa debtor paid 
interest as such then a fresh period of 
limitation was available to the creditor 
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. rom the date on which interest was paid. 
It was not necessary that there should te 
ff acknowledgment in writing by the 
debtor. The debtor could make a payment 
without transaction being reduced to writ- 
ing and it was open to the creditor to prove 
that as a sum of money had been paid 
towards interest a fresh period of limita- 
tion should be computed from the date 
of that payment. On the other hand ifa 
payment was made towards part payment 
ofthe principal then before it could ke 
taken advantage of by the creditor, it was 
necessary that there should be an ack- 
nowledgment in the handwriting of the 

tor. 
eee curious resulls followed. It was 
always open to a dishonest creditor whose 
suit had become barred by limitation to 
ret up a false payment of interest in order 
to bring his case within limitation. All 
that was necessary for him to do was to 
produce some evidence to show that a 
small sum had been paid by the debtor 
as interest. Then there were cases in 
which the debtor had made a general 
payment without specifying whether the 
payment was made towards interest or 
principal. In view of the provisions of 
s. 20, as it stood before the passing of Act I 
of 1927, the creditor in case of a general 
payment could not say, where the payment 
was not noted down in writing that it 
had been made agi principal. The 

rovi . 20 that: 
a of part payment of principal of debt 
the fact of the payment appears m the hand-writing 
of the person making the same 


stood in his way. So it was always to 
his interest incase of a general payment 
to plead that it had been made towards 
interest. The Courtsinsisted that whenever 
a payment was. pleaded „by the creditor 
for the purpose of bringing his claim 
within limitation, he had to prove not only 
that a sum was paid to him, but he was 
further required to establish that the 
amount paid was „paid towards 
interest as such. If he failed to prove that 
the payment was made towards interest as 
such then the Court held that the limitation 
was not saved. In cases of payment made 
on general account, constant disputes arose 
between the creditors and the debtors. The 
creditors always wished to prove that the 
payment which had been made was towards 
interest as such. By doing so they could geta 
fresh start of limitation. On the other 
hand the debtors who wanted to defeat the 
claims of the creditors by pleading the 
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bar of limitation always wished to prove 
that the payment had been made towards 
principal, but nevertheless the suit was 
not within limitation because no acknow- 
ledgment in wriling had been made. It 
was in order to set at rest this fruitful 
source .to litigation that the Legislature 
intervened ‘and Act I of 1927, amending 
s. 20, Limitation Act, was enacted and 
came into force from January 1, 1928. The 
amended s. 20, Limitation Act, runs as fol- 
lows: 

“Where interest on a debtor legacy is before the 


expiration of the prescribed period, paid as such ' 


by the person liable to pay the debt or legacy, or- 
by his agent duly authorized in this behalf, or 
where part of the principal of a debt is, before the 
expiration of the prescribed period paid by the 
debtor or by his agent duly authorized in this be- 
half, a fresh period of limitation shall be computed 
from the time when the payment was made: Pro- 
vided that, save in the case of a payment of interest 
made before January J, 1928, an acknowledgment 
appears in the hand-writing of or in the writing 
signed by the person makingit..... $ 


The question which'has to be considered, 
is what change has been made in the 
provisions of s. 20, Limitation Act, after 
the passing of the Amending Act I of 1927. 
In my opinion the only change that has 
been made is that after the amendment, 
payment of interest in order to save limita- 
tion must also be in the hand-writing of, 
or in the writing signed by the person 
making the payment. Before the amend- 
ment only part payment of the principal 
in order to give fresh start of limitation 
had to be in the hand-writing of the deb-- 
tor. Now tbe same rule is made applic- 
able in cases of payment of interest also. 
That is the only result of the amendment. 
In other respects the position is in no way 
altered. 


The first part ofs.20 after the Amend- 
ing Act I of 1927 stands exactly word for 
word, a8 it stood before the amendment, 
As already explained the only change 
made is that under the old section it was 
not necessary that payment of interest - 
should be in the hand-writing of, or in a 
writing signed by the person making it, 
while now it is necessary. 

The first point for consideration is whe- 
ther how a general payment without any 
specification by the debtor would save 
limitation if the creditor makes an appro- 
priation of payment towards the payment 
of interest. Pefore the Amending Act I 
of 1927 was passed, the view taken in a 
large number of ruling cases was that a 
payment towards general account made by 
a debtor without specifying whether such 


ry 
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Pavment was to be appropriated ın satis- 
faction of interest due from him was no 
payment of interest as such. It is not 
necessary to cite all the rulings in which 
this view was expressed, but I may be 
permitted to mention a few of them. In 
Muhammad Abdullah Khanv. Bank Instal- 
ment Co., Ltd. (12), a Bench of two learned 
Judges of this Court held that under s. 20, 
Limitation Act, the payment of interest 
save limitation when the payment 
is made as such, that is to say, that the 
debtor has paid the amount with the in- 
tention that it should be paid towards 
interest and there must be something to 
indicate that intention and the mere ap- 
propriation by the creditor of these pay- 
ments to interest is not such an indication. 
I am aware of no case of this Court in 
which a contrary view may have been ex- 
pressed. 

Hanmant Motichand v. Ramba Bai (19), 
was a case in which at debtor had at differ- 
ent times made payments to the plaintiff 
in reduction of the general balance of 
account against him, but without intimat- 
ing that any of such payments was to be ap- 
propriated in satisfaction of the interest due 
on his debt. The Bombay High Court held 
that there had been no payment of interest 
“as such” by the defendant so as to bring 
the case within cl. 1, 5. 21, Limitation Act 
(IX of 1871}, and that the claim was 
barred. Suhraya Kamati v. Pakaya (20), 
‘was a case in which at the time of making 
the payment the debtor had made an 
endorsement saying that he was paying 
Rs. 4 out of the entire amount payable on 
account of principal and interest in respect 
of this bond. The Court, therefore, held that 
there was a payment of interest as such 
which saved limitation, That case is not 
applicable to the case before us, for the 
Simple reason that here there is no indj- 
cation that the debtor expressed an inten- 
tion that he was paying money in payment 
of interest. The next Bombay case ig 
Damodar Ramchander v. Jankibai (21). 
The learned Judge who decided this case 
held that where payments were made to- 
wards the satisfaction of a debt and there 
was nothing to show whether they were 


made in respect cf principal, or jia- 
terest, or both, or indefinitely on general 
account, they could not serve to 
extend the time, under s. 20, Limita- 


tion Act, unless it was established clearly 


(19) 3 B 198, 
(20) 4 Bom, LR 231. 
(21) 5 Bom. L R 350, 
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in some way that payments were made on 
account of interest as such. The ruling 
reported in Suhraya Kamati v. Pakaya (20), 
referred to above was distinguished on the 
ground that in that case the Court below 
had found as a matter of fact that the 
payment was for principal and interest. 
The next Bombay case on the point Ranchor- 
das Tribhowandas v. Pestonji Jehangir 
(22), It was remarked that : 

“Principal, must always be paid as principal, but 
the fact of the payment must appear in the hand- 
writing of the person making the same, i. e, of the 
debtor or his duly authorized agent; consequently, 
ifalump sum be paid by a debtor to his creditor, 
and no intimation be given as to how it is to be 
appropriated, and no memorandum be made by the 
payer of its payment, it cannot be treated as pait 
payment of principal, because of the want both o£ 
appropriation and of a memorandum, and it cannot 
be treated as part payment of interest because it 
was not paid as such.” 

The Oaleutta High Court in Bitari Ram 
v. Kunjf Singh, 20 Ind. Cas. 857 (23), held 
a creditor cannot claim the benefit of s. 20, 
Limitation Act, unless he can show that 
the payment was made on account of 
interest as such : there must be either some 
express declaration by the debtor, or there 
must be circumstances from which such 
an intention on the part of the debtor may 
be inferred. Another Calcutta case on the 
point is Charu Chandra v. Karam Buza, 43 
Ind. Cas. 812 (24) It was held that the ex- 
pression “assuch” in s. 20, Limitation 
Act, implies that something more than 
mere payment of interest must be estab- 
lished to entitle the creditor to the benefit 
of that section. At p, 814* the following 
observations were approved : 

“This section requires something more than the 
English Law does, namely, that interest must be 
paid as interest, that is, it must be distinctly stated 
at the time of payment that it is paid on account 
of interest, or else there must be evidence from 


which the payment as interest may be distinctly 
inferred, and if so, the mere proof of payment is 
sufficient”. 


In Muinuddin v. Muhammad Ahmad, 31 
Ind. Cas. 782 (25), Shadi Lal and Leslie 
Jones, JJ., held in a Punjab case that : 

“Payments made by the debtor in reduction of 
the general balance of account against him, but 
without intimating that any of such payments was 
to be appropriated in satisfaction of the interest due 
on his debt, do not amount to a payment of in- 
terest as such to save the bar of limitation.” 

The same view was taken in a Nagpur 
case Jago v. Mahadeo, 59 Ind. Cas. 709 (26); 

(22) 9 Bom L R 1329. 

(23) 2) Ind. Cas. 857; 190 W N 237. 

(24) 43 Ind. Cas, 812; A IR 1318 Oal. 477; 970 L 
J 141, 

(25) 31 Ind, Gas 782; A IR 1915 Lah, 275:9 P WR 
1916; 68 P L R 1916. 

(26) 59 Ind, Cas, 709; A I R 1921 Nag. 94. 
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inan Oudh case Lalji v. Ghasi Ram (27); 
And in Burma case Nga Twev. Nga Ba, 31 
Ind. Cas.10] (28). A contrary view appears 
to have been expressed in Narayana Iyen- 
gar v. Alagiriswamy Iyengar, 14 Ind. Cas. 
580 (29), by a Bench of Madras High 
Court. 

It appears to me that the preponderance 
of authority is in favour of the view which 
has prevailed in this Court and which is 
expressed in Muhammad Abdullah Khan v. 
Bank Instalment, Lid. (12). It will thus be 
seen that there is ample authority in 
favour of the proposition that before the 
Amending Act I of 1927, a genera] payment 
without specifying that it was made on 
account of interest as such did not save 
limitation, The Amending Act I of 1927, 
has made no change in the first part of 
8.20. When a creditor wants to bring bis 
case within the provisions of s. 20, he has 
to show not only that a payment was made, 
but has further to establish that the payment 
was made of interest as such. Before the 
Amending Act he could provethe payment 
of interest as such without showing any 
writing signed by his debtor whereas now 

e is required to show that the payment 
was signed by his debtor. In the cases 
before us all that the creditors have been 
able to establish is that payments which 
are endorsed by the debtors on their bonds 
have been made. In other words the cre- 
ditors have proved general payments. In 
my opinion they cannot be deemed to be 
payments of interest as such which would 
save limitation. 


It was argued before us that as the 
debtors had not made appropriation and as 
the creditors appropriated the payments 
towards interest it should be deemed that 
they were made towards pay ment of interest. 
Ido not think that a general payment 
without specification by the debtor that it 
was being made towards interest as such 
would attract consequence of s. 20, Limit- 
ation Act. The ruling of this Court in 
Muhammad Abdullah Khan v. Bank Instal- 
ment, Ltd. (12), is against the contention of 
the applicant. In that case it was held 
that the mere appropriation by the creditor 
of payments to interest is not an indication 
that the payment was made towards in- 
terest as such. The same view was 


(27) A IR 1930 Oudh 287; 128 Ind, Cas. 276; 7 O W 
N 420; 6 Luck 7. 

(28) 31 Ind. Cas. 101; A I R 1915U B 11; (1915) 
2UBR 80. 
29) 14 Ind, Cas, 560; (1912) MW N 754; 11 ML T 
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expreseed in Muhammad Kamen v. Ahamd 
Ali, §7 Ind. Cas. 746 (30), by the two learned 
Judges of the Calcatta High Court. It 
was held that under s. 20, Limitation 
Act payment towards interest must te 
deemed as such, that is, it must expressly 
be towards interest and that it has nothing 
to do with the general right of the cre- 
ditcr of appropriation of money either to- 
warde interest or towards principal. The 
question of appropriation has nothing to 
do with the question ofthe rule of limitation 
enacted by s. 20, Limitation Act. Where 
a debtor makes the general payment with- 
out specifying whether he is making in 
towards interest or principal, it is the 
absolute right of the creditor to make an 
appropriation. All that this means is that 
it is open tohim to accept the payment 
either towards part payment of interest, or 
towards part payment of principal. But 
that has nothing todo with the question 
of limitation. By crediting the payment 
towards the part payment of interest, the 
creditor would not be entitled to claim a 
fresh period of limitation because the 
payment has not been made towards in- 
terest assuch and, therefore, would not 
come within the terms of s. 20, Limitation 
Act. 

The next question which has to be 
considered is whether in the case of a 
general payment without any specification 
by the debtor a creditor can say that the 
payment should be treated as having 
been made towards part payment _of the 
principal which would entitle him to 
claim a fresh period of limitation from the 
date of payment in view of cl. 2, 8. 20, 
Limitation Act, as it stands now. In my 
opinion the applicants cannot be permitted 
to doso. In Venkatadri Appa Rao v. 
Parthasarathi Appa Rao (31), their Lordships 
of the Privy Council made the following 
observations which are to be found at 
p. 573* of the report : 

“The question then remain as to how, apart from 
any specific appropriation these sums ought to be 
dealt with, There isa debt due that carries interest. 
There are moneys that are received without a 
definite appropriation on the one side or on the 
other, and the rule which is well established in 
ordinary cases, isthat in those circumstances the 
money is first applied in payment of interest and- 
then when that is satisfied, in payment of the capital. 
That rule is referred to by Rigby, L. J., in 

|) > , 146; AI R 1925 Oal. 1030. 

Go a MEO Tht Oas. 31, A I R 1922 P O 
233; 48 I A 150; 19 A L J 465; 33 O L J 447; 
40 M L J 549; 23 Bom. LR 644; (1921) MW N34; 
3 UPLR (PO) 27; 14 L W 25; 260 W N33; 30 
MLT36@0). i 
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Parrs Banking Co. v, Yates (32), at p. 486f in 
these words: ‘The defendants Counsel relied on 


the old rule that does no doubt apply to many 
cases, namely that where both principal and 
interest are due the sums paid on account must 
be applied firat to interest. That rule, where it 
is applicable is only common justice. To apply 
the sums paid to principal where interest has 
accrued upon the debt and is not paid would be 
depriving the creditor of the benefit to which he 
is entitled under his contract,’ ” 

In the case before us large sums of 
money were due at the time of the pay- 
ments on account of interest so it cannot 
by said that the debtors could possibly 
have intended that the payments sould 
go towards the part payment of princi- 
pal. There can beno doubt that the pay- 
ments were made towards the reduction of 


interest and not towards payment of 
principal. The question whether such 
payments ofinterest would attract the 


benefit of s. 20, Limitation Act, however, 
stands ona different footing. Mere pay- 
ment towards interest does not attract 
the provisions of s.20. Ifa man goes 
and makesa payment to his creditor and 
says that he is making it towards interest, 
the creditor would not, on account of such 
payment, be entitled toclaim the benefit 
of s. 20. The reason is that before any 
‘advantage can be claimed unders. 20, 
‘certain formalities have to be observed. 
One is that the payment of interest should 
bear the signature of the debtor or his 
agent and the other is there must be 
something toindicate that payment was 
made on account of interest as such. If 
these formalities are not observed, then 
the first part of s. 20 cannot come to 
the aid of the ereditor. Nor can the cre- 
ditor ask the Court that on failure of his 
proving that the payment was made towards 
interest as such, itshould be treated as 
having been. made towards part payment 
of the principal. The case might have 
stood on a different footing altogether if 
at the time of payment the ertire sum 
paid could not possibly have gone towards 
the payment of interest only. Take the 
following case as an instance: On the 
date of payment Rs. 50 are due on a 
bond on account of principal and Rs. 2 
on account of interest, The debtor makes 
the payment of Rs, 20. In that case the 
creditor would be right in saying that 
only Rs. 2 had been paid towards interest 
and the balance must be deemed to have 
been paid towards part payment of the 
eee 2Q B 460; 67 LJ Q B 851; 47 W Ra2 
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principal. To such a case the provisions 
of the second part of s, 20 would “ss 
clearly applicable. The payment of inte- 
rest might not enlarge the period of limita- 
tion because it was not paid as such but 
the payment of the balance would certainly 
be one towards part payment of the prin- 


. cipal and if the endorsement about it is 


signed by the debtoror his agent, then it 
will certainty enlarge the period of limi- 
tation. But wherethe sum due on account 
of interest in much larger than the amount 
paid, then in my opinion, it will be wrong 
to say that as the payment cannot be 
treated as having been paid in payment ot 
interest as such, it might be treated as 
having been made towards part payment 
of the principal. 

A. Curlendar v. Abdul Hamid (33) was 
cited on behalf of the applicants. What 
was laid down in that ruling was that it 
was not necessary that writing referred 
to ins. 20, Limitation Act, 1908, must it- 
self show that the payment made was made 
as part payment of the principal sum due 
as it may be obvious from the fact that no 
interest was dueat the time of making the 
payment that it could only have been made 
in part payment of tbe principal. This 
ruling would be applicable to those cases 
where it appears that on the date of payment 
the whole sum which was paid could not pos 
sibly have been intended to be paid only to< 
warde interest. I have given an instance 
of a case of that description above. But 
the rule laid down in that case would 
have no application to cases where it ap- 
pears that on thedate ofthe payment a lar- 
ger sum than the amount paid was due 
Another ruling 
relied upon by the applicant was N. B. 
Singh &, Co. v. Sircol & Co. (16), In that 
case the learned Judges held that if the pay- 
ment could not be proved to have been made 
towards interest as such then it must be 
treated as a payment towards principle. 
With great respect tothe learned Judges 
who decided this case, I find myself unable 
to agree with this view. It does not appear 
that the ruling of their Lordships of the 
Privy Council reported in Yenkatadri Appa 
Raov. Parthasarathi Appa Rao (31), refer- 
redto above was brought to the notice 
of the learned Judges. Nor does the 
case show whether at the time of the 
payment the interest due was more or less 
than the amount paid. If at the time of 
each payment the entire interest due then 

(33) 43 A216; 59 Ind. Cas. 941; ATR 1921 All, 335; 
WALI 1131; 2 U P L R (A) 487, 


. 404 
wiped off and there remained a balance, 
then certainly it can be said that the bal- 
ance went in part payment of the principal 
and thus limitation was saved. On the 
other hand if interest due on the date of 
each payment was more than the amount 


actually paid then it cannot possibly be. 


argued that any portion of the payment made 
went towards the part payment of the 
principal. In Hem Chandra Biswas v. 
Purna Chandra Mukerji (34), thete are cer- 
tainly observations whick support the conten- 
tion of the applicants before us. At p. 071 
the learned Judges made the following obser- 
vations: 

“The learned Judge said: ‘If I am wrongtin the 
conclusion that I have arrived at as to the payment be- 
ing a payment of interest as such, then the payment 
being proved and there being admittedly a document 
inthe handwriting of the defendant from which the 
fact of the payment appears, the payment must be taken 
to be a payment on account of principal.’ That view 
I think is right. In none of the cases where a different 
view has been taken, was there a document in writing to 
satisfy part 2, s. 20, Limitation Act. In this case there 
is'a distinct finding by both the Courts below as regards 
the payment. If the Judge was right that the evidence 
did not establish that the payment was made on account 
of interest as such, still there was evidence establishing 
the payment plus the document in writing proving the 
fact of payment. On that evidence the learned Judge 
was entitled to come to the conclusion that the payment 
was apart payment on account of principal “ 

With utmost respect I find myself unable to 
agree with the view expressed in these obser- 
vations. A perusal of the case shows that 
the learned Judges held that there was a 
finding of fact by both the Courts below that 
the payment has been made towards the part 
payment of principal and was in the hand- 
writing of the debtor and therefore they held 
that s. 20 was applicable, As I have already 
remarked, I fail to see how it can be possibly 
argued that a part payment towards princi- 
pal was made when a much larger amount 
than the sum paid was due on account of 
interest. 

For the reason given above, I am clearly 
of opinion that where a general payment with- 
out any specification is made by a debtor 
and at the time of payment a larger sum 
with the amount paid is due on account of 
interest then the creditor cannot be heard to 
pay that it was a payment towards the part 
payment of the principal, which would give 
him a fresh period of limitation under s. 20, 
Limitation Act. Onthe other hand ifina 
case it is found that at the time of general 
payment without specification the entire in- 
terest was wiped off and there remained a 
balance then inthat case a creditor would be 

(34) 44 O 567; 35 Ind, Cas. 633; A IR 1918 Cal. 891; 
22 O W. N 190. > 
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entitled to a fresh period of limitation under 
s. 20, because a part of the payment un- 
doubtedly went towards the part of the 
principal. 

In Ram Prasad v. Binaek Shukul (1), 
which was a case decided by my learned 
brother Niamatullah, J., and myself, the 
view taken was that where a debtor pays 
a certain amount in part-satisfaction of 
what is due from him without caring to 
specify that the sum is to be appropriated 
towards interest or principal, and the 
creditor appropriates such payment towards 
interest, the payment cannot be considered 
to be the payment of interest as such and 
will not save limitation. It was also held 
that the payment having been lawfully ap- 
propriated towards interest it cannot be 
considered tobe paymentin part statisfac- 
tion of the principal, and limitation cannot 
be saved onthe supposition that a part of 
principal was paid and the fact of payment 
appears in the hand-writing of the- debtor. 
I adhere to the view taken in this case. I 
may be permitted to point out that this same 
view was taken by Niamatullah, J. in 
Kirpı Ram v. Balak Ram (10). 

Tt has been suggested that after the 
passing of Act I of 1927, the words “as such” 
have lost their importance. I find myself 
unable to agree with thiscontention, These 
words are there, and there appears to be 
no justification for holding that they have 
ceased to be of any importance, I find 
myself unable to share the view that there 
is any absurdity in this section as it stands 
now. The law of limitation is always 
arbitrary and the question as to whether or 
not the ruleof limitation laid down ina 
particular section is inequitable is a point 
with which the Courts have no concern 
whatsoever. The duty of the Oourt isto 
interpret the cection as it stands. If there 
isany inequity then the remedy lies in the 
hands of the Legislature. Ifthe Legisla- 
ture had interded toenact a rule that a gene- 
ral payment without specification, would 
save limitation, then it could have easily ex- 
pressed its intention by enacting a rule 
to this effect. All that the Legislature 
had to say was that payment made by 
a debtor would give a fresh period of 
limitation to the creditor from the date of 
the payment. Before Act I of 1927 was 
passed, the Legislature were aware that 
Courts had held, in a large number of 
ruling cases, that so far as payment to- 
wards interest was concerned, limitation 
could only be saved if it was proved that 
the debtor made payment of interest ag 
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such, But we find that the Legislature 
did not consider it fit to change the 
wording of this section. We would, there- 
-fore, be justified in holding that the inen- 
tion of the Legislature was that the dis- 
tinction between general payments and pay- 
ments of interest as such should continue. 
As I have already mentioned, the only 
change made was that when a payment 
was made towards interest, then like part 
payment of principal, it had to bein writ- 
ing bearing the signature ofthe debtor 
or his agent. 

For the reasons given above I hold 
that in the two cases before us there 
was no payment of interest as such, Nor 
was there any payment of a part of the 
principal. A creditor who has appropriated 
& payment towards interest cannot get 
a fresh period of limitation by saying 
that the general payment without specifi- 
cation may be treated as part payment 
of principal, when on the date on which 
the payment was made a larger sum 
than the amount paid was due to him on 
account of interest. I would therefore 
hold that the’ pliantiff-applicants are: 
not entitled to claim a fresh period of 
limitation from the dates on which 
general payments without specification 
were made to them. 

By the Gourt.— Where money is paid by 
a debtor without specifying whether the 
payment is towards interest or towards prin- 
cipal, leaving it to the option of the creditor 
to appropriate it as he likes, and the 
creditor appropriates it towards interest, 
there is neither a payment of interest 
as such nora part payment of the 
principal within the meaning of s. 20. 
The case should go back to the referring 
Bench for disposal, 

N. Reference answered., 

‘LAHORE HIGH COURT 
First Civil Appeal No. 843 of 1930 

November 10, 1934 
ADDISON AND Din Mousumap, JJ. 
Musammat HUKAM DEVI—DEFENDANT 
` —-APPEI LANT 
versus 
SALIG RAM AND ANOTHER — PLAINTIFF 


AND DEFENDANT— RESPONDENTS. 

Pardanashin lady—Document must be read over and 
she must understand its nature and effect—Parda- 
nashin lady, who is—Held, on facts that the wife 
of a person in humble position in life and going 
about but hiding her face in public was not parda- 
nashin. 

In the case of a document executed by a parda- 
nashin woman, itis not sufficient to show that the 
document was read over to her; it must further be 
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proved that she understood its nature and effect, y 
To ascribe, however, to a pardanashin woman ignor-' 
ance, weak-mindedness and incapacity to under- 
stand her affairs because of her living in seclusiS 
or sitting behind the pardah is impossible, 
Kalyanmal v. Ahmad-ud-din (3), relied on. [p 408, 
col 1. 

A NA is a“ woman of rank” who lives 
in seclusion shut in the “ zenana ” having “ no com- 
munication except from behind the pardah or screen 
with any male person save a few privileged relationa 
or dependants ". 
relied on: 

Held, on facts that a wife of a pereon in humble 
position in life who was going about but hiding her 
face in public was not a pardanashin. [p. 408, col, 
2 


F. O. A. from the decree of the Senior 
Sub-Judge, Amritsar, dated March 3], 
1930. 

Messrs. M. C. Mahajan and N. C. Mehra, 
for the Appellant. 

Messrs. Sham Das and Shamair Chand, 
for the Respondents. 

Addison, J.—Salig Ram plaintif se- 
cured a mortgage of property with pos- 
session by deed dated June 15, 1933, 
Ex. P-l, from Diwan Chand, defendant 
No.2. The mortgagor executed a lease of 
the house in the mortgagee's favour and 
on November 25, 1925, the mortgagee 
obtained a decree for rent amounting to 
Rs, 7,148 with costs, and in execution of 
that desree attached the mortgaged pro- 
perty which is situated in Amritsar. Musam- 
mat Hukam Devi, wife of Diwan Chand, 
defendant No. 1, put in objections that 
her husband had gifted the property to 
her by registered deed dated November 
30, 1906, and that it should bé released 
from attachment. The executing Court 
upheld her objection and the decree-holder 
mortgagee, Salig Ram, instituted this suit 
under O. XXI, r. 63, Civil Procedure 
Code, for a declaration that the house 
could be attached and soli in execution 
of the decree against Diwan Chand, defen- 
dant No. 2. The suit was mainly based on 
two grounds, the first being that the deed 
of gift, Ex. D-1, of November 30, 1906, 
was merely a bogus or sham transaction 
which was never acted upon and which 
plaintiff knew nothing about; and the 
second ground being that Musammat 
Hukam Devi was estopped by her con- 
duct in signing the various mortgage 
deeds including Ex. P-1, knowing, when 
she did so, that ber husband was mort- 
gaging the property. 

Musammat Hukam Devi relied on the 
deed of gift of 1908 and denied that her 
husband was in possession of the property 
or that she ever attested any mortgage 


Fayyazuddin v. Quiab-ud-din (5), 
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‘deed. She pleaded that she was a par- 
dawashin woman and that the mortgage 
in question could have no effect against 
her, Though she denied affixing her 
thumb-mark to any document, she added 
that if it had been secured fraudulently 
as a witness, still she could not be estopped 
as she was a pardanashin and illiterate 
woman. She added that the deed of gift 
of November 30, 1806, was in favour of 
herself and the other wife of Diwan Chand, 
namely Musammat Ganga Devi in equal 
shares and that the two wives divided 
the property between themselves, the house 
al Lahore going to the deceased wife 
Musammat Ganga Devi while Musammat 
Hukam Devi took the Amritsar house. She 
pleaded further that each took possession 
of the house which fell to her share on 
partition and that Musammat Ganga Devi 
sold the Lahore house. Finally she stated 
that her husband lived, in the house con- 
tiguous to the house in dispute which he 
had dedicated as a temple and had no 
connection with the house in dispute. 
Diwan Chand, the mortgagor, mainly 
supported his wife. It is clear from the 
pleas that at the time of the alleged gift 
he had only three bouses, two of which 
he gifted to his wives in equal shares 
while he dedicated the third as a temple. 
He stated that he had taken ornaments, 
valued at Rs, 2,000 from his wife 
Musammat Hukam Devi, who used to 
quarrel with him for this reason, so much 
so that she turned him out of the house 
in 1908 and he had to go and live in 
the temple house. He further pleaded that 
the plaintiff Salig Ram fraudulently in- 
duced him to mortgage the Amritsar pro- 
perty for Rs. 20,900 and to execute a 
fictitious rent deed. The mortgagee stated 
to hım that they would get the large sum 
of Rs. 60,000 or so by selling the house 
and that they could pacify Musammat 
Hukam Devi by giving her some money 
and divide the balance half and half be- 
tween themselves. It was for that reason 
that he morigaged the property to him. 
As regards the fact that Musammat 
Hukam Devi attested the mortgage deed 
in questicn, he stated in his pleas that, 
the mortgagee deceived Musammat Hukam 
Devi by telling her at the time that he 
was taking the temple house from defen- 
dant No. 2 on rent and that he wanted her 
attestation on the document which was 
a, le-se. This plea is quite different from 
that taken by Musammat Hukam Devi 
who denied signing any mortgage deed 
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as a witness or as a mortgagor and merely 
pleaded generally that if her thumb-mark 
had been secured fraudulently, it would 
not bind her as she was a pardanashin 
and illiterate lady. f 

The trial Judge held that it could not 
be said that the deed of gift of 1905 was 
a bogus or sham transaction but that 
defendant No. 1 was estopped from sett- 
ing up her title as she attached her thumb- 
mark to the mortgage deed, understanding 
full well that she was doing so in token 
of her representation that the house belonged 
to, or at least could be alienated by de- 
fendant No. 2. The suit was accordingly 
decreed and Musammat Hukam Devi has 
appealed, , 
aly two questions were argued before 
us. Counsel for the appellant contended 
that there was no estoppel while Counsel 
for the plaintiff-respondent strenuously 
argued that the trial Court should also 
have held that the transaction of 1906 
was a bogus one, which was never acted 
upon and was never meant to be acted 
upon. 

Inthe year 1906 Diwan Chand had two 
wives alive, namely, Musammat Ganga Devi 
alias Musammat Hukam Devi (?) and Musam- 
mat Hukam Devi, defendant No. 1. He had 
no children by his first wife Musammat 
Ganga Devi but he had then sons alive by 
his second wife, defendant No. 3. Exhibit 
D-1, the deed of gift of November 30, 
1906 recited that Diwan Chand declared 
his wives to be the full owners of the 
Lahore and Amritsar houses in equal shares 
“as he was responsible morally and legally 
by reason of his marraige with them. 
He valued the Lahore house at Rs. 2,000 
and the Amritsar property at Rs. 4,000; 
and both houses were settled onthe two 
wives in equal shares. At this stage 
I might state that except for the state- 
ments of defendants Nos. 1 and 2 there 
is no evidence of any partition between 
the two ladies. The first wife, Musammat 
Ganga Devi was childless and belonged to 
Lahore and apparently she went to live 
in the Lahore house while Diwan Chand 
and Musammat Hukam Devi continued to 
live in the property in dispute in Amritsar, 
On September 22, 1913 Diwan Chand 
mortgaged with possession the Lahore 
house to Sohan Lal, for Rs. 3,000. It is 
sıgnificant that in this deed it was recited 
that the mortgagor had handed over the 
title deeds to the mortgagee. This docu- 
ment was witnessed by Gurdas „Mal, the 
eldest of the four sons of Diwan Chand, 


` 
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who alone at that time was a major. On 
December 22, 1931, Diwan Chand entered 
into an agreement with Ram Rattan, P. 
W. No. 3, ‘to sell the Lahore house. Ram 
Rattan had to sue Diwan Chand for 
Specific performance of the contract and 
his claim was finally decreed on April 
28, 1917, by the Punjab Chief Gourt. There- 
after on July 3], 1918, Munshi Ghulam 
Hussan, Subordinate Judge at Lahore, in 
execution of Ram Rattan's decree gave Ram 
Rattan a sale deed of the Lahore house 
under his hand and seal. There is no 
doubt that these proceedings which lasted 
for a long period, were known to both the 
wives and yet no one raised any objection 
to- this suit, It is also clear that Musammat 
Ganga Devi, the first wife, had to give up 
possession of the Lahore house when Diwan 
Chand mortgaged it to Sohan Lal, for Ram 
Rattan, P. W. No. 3, has stated as a 
witness that he got possession of it through 
the Court from Sohan Lal, the mortgagee, 
who had taken the precaution of getting 
the signature of the only major son alive, 
though he did not take the precaution of 
obtaining the signature of the wives. I 
may add here that asa witness Musammat 
Hukam Devi did not state shat the property 
was partitioned between the wives; all that 
she stated was thal after the execution of 
the deed of gift the Amritsar property 
came into her possession while the 
Lahore property came into the possession of 
the Lahore wife. I may point out that the 
two properties were unequal in value, and 
this further negatives the factum of a parti- 
tion, though the Lahore wife probably lived 
in the Lahcre house as she was childless 
till her husband mortgaged it to Sohan 
Lal. Musammat Ganga Devi, the Lahore 
wife, died some time towards the end of 1918 
and there is no doubt that there was no 
partition and that her husband Diwan 
Ohand would have succeeded to her half 
share, even if it be assumed that the deed 
of gift was a proper document: see in this 
connection Bhimacharya v. Ramacharya 
(1). As undoubtedly there was no parti- 
tion, it follows that the mortgage in dis- 
pute is certainly valid to the extent of 
one-half of the property mortgaged, as 
Musammat Hukam Devi cannot claim an 
interest under the deed of gift in more 
than one half of the property. It is of 
course clear that this sale of the Lahore 
house (which cannot now be challenged) 
is strong evidence of the case set up for 


(1) 3 Ind, Cas. 750; 33 B 452; 11 Bom. L R 
654, 
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the plaintiff that the deed of settlement 

was only a bogus transaction intended te- 
protect the property from any creditor or 
any claim that might arise in future and 
that it was never acted upon or meant to 
be acted upon, and this evidence is render- 
ed all the stronger by the fact that Diwan 
Chand, who is a Hindu, had sons. 

The first transaction in connection with 
the property in dispute in Amritsar was 
the mortgage thereof by Diwan Chand on 
October 10, 1916, by a registered deed, 
Ex. P-15, in favour of Lehna Singh. This 
document was written from beginning to 
end by Diwan Chand in his own hand. It 
was witnessed by the major son Gurdas 
Mal, and it also purports to be witnessed 
by both the wives of Diwan Chand. It 
has been proved that the names of these 
persons as witnesses were written by 
Diwan Chand Gurdas Mal, the son, who 
was a major, is P. W. No. 4. He stated 
that the thumb-impressions of his mother 
and step-mother were not taken in his 
presence. Diwan Chand as a witness, P. 
W. No.8, admitted that he stated in the 
objection case that the thumb-impressiong 
of both his wives existed on this document, 
but he addedthat he did not there state 
that the thumb-impressions were taken in 
his presence. As a witness he said that 
they were not taken in his presence. This 
is not material when it has heen established 
and admitted by him that he wrote the 
names and descriptions of these witnesses, 
who are his wives, with his own pen, 

Diwan Chand then mortgaged by re- 
gistered deed, Ex. P-3, dated January 8, 
1918, the Amritsar property in dispute 
to Mula Mal for Rs. 7,000 part of 
the consideration being to pay off the 
mortgage money due to Lehna Singh, 
the balance amounting to nearly 
Rs. 4,000 being paid before the Sub- 
Registrar. It was set out in this docu- 
ment how he had acquired the property 
and it was added that the documents of 
title had been handed over to the mortgagee, 
This document was attested by the eldest 
son of Gurdas Mal, while it purports to 
be attested by both wives. Mula Mal, the 
mortgagee, was examined as P. W. No. 2, 
and he stated that he obtained the signat- 
ure and thumb-impressions of the son and 
two wives in order to avoid future disputes, 
that the documents were iead over in the 
house to the ladies at the time and that 
they then said that the property belonged 
to Diwan Chand. This evidence is cor- 
toborated by that of the scribe Mehr 
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, Chand, P. W. No. 1, and it must be held 
that the document was read over and 
£iplained to the wives and that they then 
attested as witnesses after this had been 
done. 

. The authorities about the effect of 
attestation of documents by witnesses 
including pardanashin ladies are well 
known and do not require much discussion. 
In Pandurang Krishnaji v. M. Tukaram (2) 
their Lordships of the Privy Council held 
that the appellant was not estopped from 
denying that he was a party to’ the latter 
transfer by his uncles, since the evidence 
did not establish that he knew of the 
contents of the deed and attested for the 
purpose of evidencing his consent, As 
regards pardanashin women, the latest 
decision of their Lordships of the Privy 


the 


Council is contained in Kalyanmal v. 
Ahmaduddin (8), where it is said 
that it is well settled thatin the 


case of a document executed by a parda- 
nashin woman, it is not sufficient to show 
that the document was read over to her, 
it must further be proved that she un- 
derstood its nature and effect. To as- 
cribe, however, to a pardanashin woman 
ignorance, weak-mindedness and incapacity 
to understand her affairs because of her 
living in seclusion or sitting behind the 
rardah is impossible. A Division Bench 
of the Calcutta High Court in Chinta Dasya 
v. Bhalka Das (4) held that the rule which 
is applicable to pardanashin ladies onthe 
ground of their ignorance and illiteracy 
should not be restricted to that class only, 
but should be applied to the case of poor 
women who are equally illiterate and 
jgnorant. It was further held that outside 
the class of regular pardanashin women 
it must depend in each case on the 
character and position of the individual 
woman whether those who deal with her 
are or are not bound to take special pre- 
cautions that her action should bein- 
telligent and voluntary. A Division Bench 
of this Court in Fayyazuddin v. Qutabud- 
din (5) said that a pardanashin is a “woman 

(2) 65 Ind. Cas, 2954; A IR 1922P020;49 I A 
1; 490 334: 18 N L R1; 28 OW N 201; 3U P 
L RiP ©)£5:; 20 A 1. J305; 42 M LJ 437315 LW 
48; 30 ML T 249; 35 O LJ 409; 24 Bom. L R 
557 (PO). 

(4) 151 Ind. Cas. 45; A IR 1834 P O 20°7;7 R P 
C 54: 11 O W N1081; (1934) A L J 909;67 ML J 
361; 40L W 415; €00 LJ 128; 380 W N1157; 36 
Bom. L R $81 {P 0). 

(4) 128 Ind. (as.108; A IR 1930 Cal.591; 510L 


J 485, 
(5) 116 Tnd. Cas. £99; A T R 1929 Lah. 309; 10 Lah 
761; 30 P L R28, ] 
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of rank” who lives in seclusion shut in 
the “zenana,” having “no communication 
except from behind the pardah or screen 
with any male person save a few privileged 
relations or dependants.” i 
Musammat Hukam Devi isa Khatri wo- 
man and her husband was only a reader 
in the Amritsar Courts. On retirement he 
became a petition-writer and then a seller 
of opium as well as a Hakim. His posi- 
tion in life is quite humble and it is 
clear that Musammat Hukam Devi goes 
about though she may hide her face in 
public: The document under discussion, 
namely, Ex. P-3, wasa simple ‘mortgage 
deed. It was read out to her and she stat- 
ed that ber husband was the ownerin 
possession of the property in dispute. The 
title deeds of the property were handed 
over to the mortgagee and he paid valu- 
able consideration for the mortgage. There 
was nothing difficult to understand in the 
contents and there is no doubt that both 
wives knew and thoroughly understood 
them. (His Lordship considered the evid- 
ence and proceeded). As regards the ques- 
tion whether the transaction was a bogus 
one, I disagree with the finding of the trial 
Court. It is true that it has not been 
established that he was in debt in 1906. 
At that time he was leaving service and 
was about to start on various new enter- 
prises. He had three houses, twoof them 
he purported to gift to his wives in equal 
shares, the third he tried to dedicate as a 
temple. He thus left himself with no 
immovable property although he had sons 
in existence, and by a Hindu the rights of | 
sons are considered sacred. He commenc- 
ed mortgaging the Lahore property in 1913 
and he then sold it. It required protracted 
proceedings in several Courts before specific 
performance of the agreement to sell 
was finally granted. No action was 
taken by either wife as regards the Lahore 
property. Thereafter he commenced mort- 
gaging the Amritsar property in 1916, The 
various mortgagees obtained the signat- 
ures of the eldest son and of the two wives 
as long as the two were alive. The deeds 
were read over to them, the subject-matter 
of the deeds was simple and they must 
have understood what was in them. The 
ladies were not pardanashin in the strict 
sense of the word and could move about 
freely, Diwan Chand continued to live in 
the house in dispute with his wife and 
children. He kept the title deeds which 
he gave to his various mortgagees. Though 
therefore there is no proof that he was 
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indebted in 1906, it seems to me that the 
evidence on the record is ample to establish 
that the deed of gift was merely a bogus 
transaction intended to protect the pro- 
perty from any future claim that it was 
never acted upon and never meant to be 
acted upon. In fact the transaction was 
somewhat of the nature of a benami trans- 
action. In the usual benami transaction the 
purchaser buys property in the name of 
another person in order to protect it from 
future claims, even though at the time of 
the purchase he is not in debt. In this 
case the property had already been pur- 
chased in Diwan Chand's name and he 
could only secure protection for it by 
pretending to gift it to his wives. Such 
transactions appeal very slrongly tothe 
Indian mind. I therefore hold that the 
transaction was a bogus transaction which 
was never acted upon and which was never 
meant to beacted upon. For this reason 
also the suit was properly decreed. 

No other point was argued before us. For 


the reasons given, I would dismiss this 
appeal witb costs, 

Din Mohammad, J.—I agree, 

D, Appeal dismissed. 


ALLAHABAD HIGH COURT 
Criminal Appeal No. 191 of 1935 
July 25, 1935 
BENNET, J. 
GOVERDHANA—PPELLANT 
Versus 
EMPEROR—Opposits Party 
Penal Code (Act XLV of 1860), s. 149—Number of 
men attacking certain men with lathis—One of the 
latter killed—All, if guilty—Whose blow actually 
injures is immaterial. 
, Where a number of men make 
lathis on certain men and one of the latter is killed, 
all the men making the attack are guilty under 
8. 149, Penal Code, and other sections, It isnot a 
matter of importance whose lathi blow actually 
injures the deceased. Emperor v. Gulab (1), Emperor 
v. Chandan Singh (2) and Irshadulluh Khan v., 
Emperor (3), referred to, 
Messrs. Saila Nath Mukerji and Shri 
“Ram, fcr the Appellant. 
The Government Pleader, for the Crown. 


an attack with 


Judgment.—This is an appeal by one 
person Goverdhan who has been convicted 
by the learned Sessions Judge of Muttra, 
Mr. Girish Prasad Mathur, under s. 304, 
Penal Code, and sentenced to four years’ 
rigorous imprisonment. There were eight 
accused persons before the Sessions Court, 
and the prosecution evidence was that 
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these eight persons and one Genda who- 
was absconding came to the fields of 
Bahori and others and stated that they 
would not allow Bahori and others to irri- 
gate their fields from the canal, but that 
the accused would tise the canal water for 
their own use. Abuse folluwed and the 
accused party attacked Bahori and the 
men with him with lathis. These men 
were Debi Ram, Karey and Lodhi. In- 
juries were caused on all these persons 
and Bahori fell down severely injured on 
his head and died three days later in 
hospital. His injuries were fractures of 
the skull. On the other persons the Civil 
Surgeon found injuries as follows : 

Karey, 2 simple injuries, 

Lodhi, 3 simple injuries 

Debi Ram, 4 simple injuries. 

All these injuries were caused by lathi 
blows. The evidence of these persons 
Debi Ram, Karey and Lodhiis that the 
eight accused before the Sessions Court 
and the absconder Genda attacked them 
and beat them. This story also appears 
in the first report which was made by 
Debi Ram accompanied by Lakhi and 
others. Learned Counsel dwells on a re- 
port at p. 4 made by Genda who was 
absconding ; but as Genda is not a witness 
for the defence, it is difficult to see how 
this report is evidence before the Court. 
It is merely a hearsay statement as it 
is a statement by a person not called ag 
a witness. In the first report it wag 
stated : ` 

“All the said persons attacked us with lathis and 
Goverdhan and Genda struck my father Bahori 
vih lathis on his head and all the persons assault- 
2a us, 

This statement is also given in evidence. 
The lower Court considers that only Gover- 
dhan and Genda can be held responsible 
for the attack on Bahori because they were 
the particular persons who are stated to 
have struck lathi blows on his head. As 
a matter of law I think this is incorrect. 
Where a number of men make an attack 
with lathis on certain men and one of 
those men is killed, all the men making 
the attack are guilty under s. 149, Penal 
Code, and other sections. It is not a 
matter of importance whose lathi blow ac- 
tually injures the deceased. I may refer 
to aruling cf a Bench of this Court re- 
ported in Emperor v. Gulab (1), overruling 
the law as laid down by a learned Single 
Judge of this Court in Emperor v. Chan- 


(1) 40 A 686; 47 Ind. Oas. 805; A IR 1918 All, 420 
19 Or, L J 953; 16 A L J731. 
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dan Singh (2). I may also refer to a more 
reeent ruling reported in Irshadulla Khan 
v. Emperor (3), by a Bench of this Court 
where it was stated on p. 12974 : 

“In our judgment the view that s. 3t applied 
only where a criminal act was done by several per- 
sons, of whom the accused charged thereunder was 
one, and not where the act was done by persons 
other than the latter is not a correct view. We 
are of opinion, that s, 34, Penal Code would be ap- 
plicable equally to those cases in which the criminal 
act done in furtherance of a common intention of 
several persons is the act of a single individual.” 

“hese are cases where the number is 
less than five. In the present case we are 
dealing with more than five persons and, 
therefore, s. 149, Penal Code, would also 
apply. The lower Court has also given 
some reasons as to why it considered that 
it was improbable that Goverdhan should 
have collected such a mob to prevent 
Bahori from irrigating his fields. As there 
were four persons injured in the party of 
Bahori it does not appear to me at all 
improbable that nine persons were in the 
attacking party. In this view of the case 
I do not find that any portion of the evi- 
dence of the witnesses forthe assault is 
discredited and accordingly no question of 
that nature arises. As regards the convic- 
tion of Goverdhan, it appears to me that 
the conviction is correct and the sentence 
of four years’ rigorous imprisonment is 
certainly not severe. I dismiss this appeal 
and direct that Goverdhan should surren- 
der to bis bail to undergo the remaining 
part of his sentence. 

N. Appeal dismissed. 

(2) 40 A 103; 43 Ind. Cas, 438; A I R 1918 All. 209; 


19 Or, L J 150;16 A LJlt. 

(3) (1923) A L J 1292; 146 Ind. Oas. 261; A IR 
1933 All, 528 (1933) Or. Cas. 863; 34 Or. L J 1233; 
55 A 607; L R14 A 365 Or;6R A 281. 
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LAHORE HIGH COURT 
Miscellaneous First Appeal No. 237 of 1934 
October %2, 1934 
Jat Lat, J. 

K. L. GAUBA—Sorgty—APrELLANT 
Versus 
SULTAN SINGH AND ANOTAER —DECREE- 
HOLDER AND J UDGMENT-DEBTOR 
—RESPON DENTS. 

Civil Procedure Code (Act V of 1908), s. 145— 
“u, Any decree ™ whether covers decree that may be 

passed after person has become surety. | 

The expression “ any decree,” is wide enough to 
cover adecree that has already been passed as well 
as a decree that may be passed after the person con- 
cerned has become liable as surety. 
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Misc. F. A. fromanorder of the Senior 
pub Judea Amritsar, dated October 13, 
1933. 

Mr, Mehar Chand Mahajan, for the Ap- 
pellant. 

Messrs. M. L. Whig and Bishan Singh- 
by Mr. Harnam Singh, for the Respondents. 

Judgment.—Sultan Singb instituted 
a suit for recovery of money against Bishen 
Singh. At the hearing of the suit the 
dispute was compromised and it was 
agreed that Bishen Singh would pay to 
Sultan Singh Rs. 8,000 in specified in- 
stalments, and in default of payment of 
any instalment, Sultan Singh would be 
entitled to recover the whole of the amount 
or, at his discretion, the instalment in 
respect of which default be made. Mr. 
K. L. Gauba stood surety for the per- 
formance of this agreement by Bishen 
Singh, A decree was accordingly passed 
by thetrial Court and {the terms ot this 
compromise were duly incorporated in the 
decree-sheet. Default having been made 
inthe payment of the instalments, the 
decree-holder applied for the execution of 
the decree against Mr, K, L. Gaubaand 
was met by various defences. The Senior 
Subordinate Judge however repelled all the 
objections raised by Mr. K. L. Gauba and 
directed that the decree be executed against 
him. He has consequently presented this 
appeal in this Court. 

I am of opinion that thereis no force 
in this appeal. Only two points have been 
urged by the learned Counsel for Mr, K. 
L. Gauba, One is that the decree cannot 
be executed against Mr. Gauba bécause 
he was not a party to the suit, and it is 
a recognised principle of law thata de- 
cree cannot be passed against a person 
who is not a party tothe suit. Section 145, 
Civil Procedure Code, however, provides 
that in the circumstances mentioned in that 
section, a decree can be executed against 
the surety inthe same manner as against 
the judgment-debtor, The learned Counsel, 
however, contends that s. 149 contemplates 
a case where a decree has already been 
passed, and the surety has unaertaken 
to satisfy the decree afterwards. The 
phraseology of this section, however, does 
not lend any support to this contention 
and no authority has been cited by the 
learned Counsel in support of his conten- 
tions. The section provides for the liabi- 
lity of the surety to be enforced by exe- 
cution, where any person has become 
liable as surety for the performance of 
any decree or any part thereof. The ex- 
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pression “any decree,” in 
is wide enough to cover a decree that has 
already been passed as well asa decree 
that may be passed after the person con- 
cerned has become liable as surety. In 


this case, the decree was passed immedi- 


ately after Mr. K. L. Gauba had made 
a statement before the Court and had 
undertaken to. become liable asa surety 
for the performance of the decree that 
was to be passed against Bishen Singh as 
a result of the compromise. 

The second objection of Mr. Mehr Chand 
Mahajan is that subsequent to the de- 
cree the conduct of the decree-holder was 
such as to absolve the surety from liability. 
It is alleged that there was an agreement 
between the judgment-debtor and the 
decree-holder that the latter shall not 
execute the decree against the former 
but only against the surety. Assuming 
that such an agreement has the legal effect 
of absolving the surety, in my opinion, 
the conclusion of the learned Senior Sub- 
ordinate Judge is correct that there is no 
good proof in support of it, Five witnesses 
were produced by the surety. The first 
is Mr. Dwarka Das Kapur, Advocate of 
Lahore. This gentleman says that the 
judgment-debtor instructed him to file a 
declaratory suit against the decree-holder 
that the latter had absolved him from 
liability. I am unableto see how the 
statement or the conduct of the judgment- 
debtor made behind the back ofthe decree- 
holder can be held to be relevant against 
him ina dispute between him and the 
surety. This evidence in my opinion is 
irrelevant. The remaining four witnesses 
say that they were present on various 
occasions when the decree-holder madea 
demand of the decietal amount from Mr. 
K. L. Gauba and the latter told him to 
first recover the money from the judgment- 
debtor, but the decree-holder stated that he 
would recover the money from him, i, e., 
Mr. K. L, Gauba. I am unable to 
see how this statement can be held 
legally to absolve Mr. K. L. Gauba. The 
evidence led by the appellant does not in 
my opinion establish any contract or 
agreement between the judgment-debtor 
and the decree-holder, that is to say, 
between the principal debtor and the 
ereditor which absolves the surety from 
the liability undertaken by him. 

The conclusion of the Senior Subordi- 
nate Judge is correct and I dismiss this 
appeal with costs, 

D, Appeal dismissed. 
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ALLAHABAD HIGH COURT 
Second Civil Appeal No. 1111 of 19329 > 
January 16, 19385 
NIAMAT-ULLAH, J. 
YUDHISTHIR SINGH-—DERENDANT 
; —APPELLANT 
versus 
ANGAN LAL AND OTSE88— PLAINTIFFS AND 
DEFENDANTS — RESPONDENTS. 
Co-sharer—Suit against lambardar for ` village 
profits—Decree—Second appeal—Claim for allowance 
of lambardari haq and collection charges at stage of 
second appeal—Wheiher should be entertained— 
Allowance for claims made, if can be granted, 
Where aco-sharer obtained a decree against the 
lambardar for village profits but in second appeal 
the lambardar claimed allowance for lambardari haq 
and collection charges ; i 
Held, that the right ofthe lambardar to receive 
5 per cent. as lambardari haq was a statutory one 
and should be entertained even at the stage of second 
appeal, and that in making collections, the lambardar 
should be deemed to have incurred expenses and 
allowance should be made for both, EES 
S. C. A. from the decision of the District 
Judge, Aligarh, dated June 23, 1932. 
Messrs. K. Verma and K. N. Gupta for 
the Appellant. 
Messrs. Harnandan Prasad, and Kamta 
Prasad, for the Respondents. 


Judgment.—This appeal has arisen 
from a suit for profits brought by the 
plaintiff-respondents againat the lambardar, 
the appellant before me. The plaintiffs 
impleaded another co-sharer, Hazuri Singh, 
alleging that he also made collections 
during the years in suit (1333-35 Fasli). 
The plaintiffs subsequently discharged 
Hazuri Singh. Later on the plaintiffs’ suit 
was dismissed on the ground that they had 
failed toimplead all the necessary par- 
ties. On appeal by the plaintiffs the 
District Judge remanded the case and 
directed the lower Court to re-implead 
Hazuri Singh. This was done. The trial 
Court passed a decree in favour cf the 
plaintiffs calculating the amount of profits 
on the basis of the gross rental minus 
actual collections made by Hazuri Singh. 
The lambardar appealed to the District 
Judge, who modified the decree of the trial 
Court to some extent. The plaintiffs had 
also filed cross-objections, but they were 
dismissed. ; 

In the present second appeal by the lam- 
bardar appellant several questions were 
argued. Itwas contended that the lower 
Appellate Court has decreed to the plaintiffs 
not only their share of the profits for the 
years 1333 to 1335 Fasli, but also profits 
payable.in previous years but left outstand- 
ing during the years in suit and pre- 


412 


_Sumably collected in those years. After 
sarefully examining the judgment of the 
loper Appellate Court, I am satisfied that 
no decree has been passed in favour of 
the plaintiffs in respect of rents collected 
forthe years preceding 1333 Fasli. 

The next question argued was that the 
lower Appellate Court was not justified in 
upholding the decree of the first Court so 
far as it proceeded on gross rental, The 
trial . Court definitely found that the 
lambardar did not produce any account of 
his own, and the patwari’s “‘siyaha" on 
- which alone an account for profits could be 
based, had been incorrectly dictated to the 
patwari. The trial Court also presumed 
that the appellant collected the entire ren- 
tal. The lower Appellate Oourt upheld 
the findings of the trial Court, and the 
only variation which it made was in respect 
of the year 1335 Fasli, for which it allowed 
a deduction of 15 per cent on the gross 
rental of that year. Ifthe facts found by the 
lower Appellate Court be accepted, there 
can be noquestion of the discretionary 
power of that Court in decreeing the plain- 
tiffs’ claim on gross rental, In second 
appeal I cannot question the findingsof 
the lower Appellate Court so far as they 
are of fact. This being so, the exercise of 
discreticn by the lower Appellate Court in 
awarding profits to the plaintiffs on gross 
rental cannot be questioned. 

Lastly, it was pointed out by the learn- 
ed Advocate for the appellant that in 
making up the account of profits the lower 
Appellate Court did not make any allow- 
ance for the ‘lambardari haq? and 
collection charges. I have examined 
the judgment of the lower Appellate Court 
and heard the learned Advocate who 
appears in support cf the decree appealed 
from, and am satisfied that this grievance 
is well-founded. The learned Advocate 
forthe respondents points out that no 
specific ground of appeal has clearly been 
taken and that apparently no question as 
regards lambardari “hag"” and collection 
charges was raised inthe lower Appellate 
Court. The right of the lambardar 
to receive 5 per cent. as “lambardari haq” 
is a statutory one, and should, in my 
opinion, be entertained even at this stage. 
Similarly in making collections lambardar 
should bedeemed to have incurred ex- 
penses particularly when fuli profits are 


being allowed to the plaintiffs. I think it 


is not unreasonable to hold that collection 
charges incurred by the lambardar amount- 
ed to 10 percent on gross rental, which 
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is assumed in this case to have been 
collected in fall. The 7th ground of appeal 
taken by the appellant is sufficiently com- 
prehensive toinclude these two items. 

The result is that the appeal is partly 
allowed. The decree of the lower Appellate 
Court is so far modified that the amount 
decreed to the plaintiff's shall be reduced by 
Rs. 39, which is the plaintiff's share of 
“lambardari haq? and collection charges 
at the rate of 10 per cent. In other respects 
the appeal is dismissed. The parties shall 
receive and pay costs in proportion to 
success and failure inthis Oourt. Defen- 
dant No. 1, who has been impleaded in 
this Court, should bear his own costs. 

N. Order accordingly. 





LAHORE HIGH COURT 
Criminal Appeal No. 1638 of 1933 
April 10, 1934 
ABDUL RASHID, J. 

DIP CHAND—ACCUSED—ÅPPELLANT 
versus 
EMPEROR- Opposiss Party. 

Criminal trial—Approver — Pardon— Conditional 
pardon accepted—Onus of proving forfeiture. 

When aconditional pardon has been tendered and 
accepted, there must be good faith on both sides and 
it is for the Crown to prove thatthe pardon was 
forfeited by showing that the accused was guilty of 
deliberate bad faith. Soliyan v. Emperor (1) and 
Kunwar Singh v. Emperor (2), relied on. 

Cr. A. from an order of the Magistrate, 
First Olass, Rohtak, dated November 22, 
193°. 

Mr. Shamair Chand, for the Appellant. 

Mr. Ganesh Datta, for the Government 
Advocate, for the Crown. 

Judgment, —A dacoity was committed 
on the Rohtak-Jhajjar road on or about 
April 24, 1931, in which Asghar Ali was 
robbed of Rs. 90 and his companions, 
Jumman and Azim, lost their turbans. 
The turban which was removed from the 
head of Jumman by the dacoits belonged 
to Umrao Ali, chaukidar, who was staying 
with Jumman as his guest. Three persons, 
namely, Shibdhan, Pahlada and Kalia were 
convicted under s. 398, Penal Code, for 
having participated in this dacoity. Dip 
Chand turned an approver. One of the 
dacoits was an` absconder. The appeals 
of Shibdhan, Pahlada and Kalia were 
dismissed by this Court on June 21, 
1933. 

Dip Chand has now been convicted 
under s. 397, Penal Code, and sentenced 
to seven years’ rigorous imprisonment for: 
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having participated in the dacoity referred 
to above. The first question for determina- 
tion is whether Dip Chand has forfeited 
his pardon, by giving false evidence and 
thus not complying with the conditions on 
which the tender of pardon was made. 

It is alleged ty the prosecution that 
Dip Chand identified a pagri belonging 
to Jumman in the Court of the Com- 
mitting Magistrate, and stated that the 
pagri had been removed by Shibdhan frem 

‘the head of Jumman ; while in the Court 
of the Assistant Sessions Judge he failed 
to identify this pagri. The statement of 
Dip Chand, approver, with respect to this 
pagri, in the trial is in the following 
words: 

“The red cloth now shown to me in Court as 
P-3 is one of the safaswe stole but I cannot say 
anything about the black one.” 

ie If you look at the safa you will see that the 
red cloth you have identified is only one of the 
two ends which are coloured red and tbat the black 
cloth, which you do not identify, is the middle 


part of the same turban. Was there auy such 
turban as this among the two you stole ?” : 
“A. No, there was a red truban similar in 


colour to the red cloth I have identified. The 
purport of my statement in the Court of the 
Committing Magistrate was that I identified the 
red cloth on the pagri as shown to me there as 
being similar to the pagri we stole, and not that 
the pagri itself was the identical one we stole.” 

In my opinion there is no real con- 
tradiction between the statements of Dip 
Chand before the Committing Magistrate 
and at the trial. It may be that he over- 
stated the case before the Committing 
Magistrate by deposing definitely that ‘he 
was in a positicn to identify the pagri that 
Shibdhan had removed from the head of 
Jumman, while before the Assistant Ses- 
sions Judge he was not prepared to go to 
the same length. It cannot be said that 
in this respect Dip Chand deliberately 
gave false evidence in order to spoil the 
case of the prosecution. 

During the course of a lengthy cross- 
examination a questicn was asked from 
Dip Chand as to wlether any turban had 
been shown to him for identification in 
connection with this dacoity, and he 
answered in the negative. The Assistant 
Sessions Judge remarked in his judgment 
that “his evidence here is distinctly dis- 
ingenuous and hardiy needs discussion.” 
In the appeal to this Court the prosecution 
relied—and rightly relied—on the evidence 
of Jumman and Umrao Ali regarding the 
identification of this turban. Umrao Ali 
was the owner of the turban and Jumman 
was the person who was wearing the 
urban at the time of the dacoity, The 


COMR. OF 1.-TAX, BOMBAY V. GHUNILAL MEaTa 


(BOM.) 413., 
fact that the approver identified the turban 
as belonging to Jumman was no'a 
material portion of his testimony, as the 
best evidence of the identity of the turban 
was that of the owner thereof and of the 
person who was wearing the turban at the 
time of the dacoity. 

After perusing the statements of the 
approver before the Committing Magistrate 
and before the Assistant Sessions Judge, 
I am of. the opinion that both the state- 
ments are substantially true and that the 
approver cannct be held tohave forfeited 
his pardon owing to the trifling discre- 
pancy referred to above. It cannot ke said 
that in the circumstances of this case the 
appellant made any alteration in the story 
with a deliberate intention of spoiling the 
care against Shibdhan. It was laid down 
in Soliyan v. Emperor (1) that when a 
conditional pardon has been tendered and 
accepted, there must be good faith on 
both sides and it is for the Crown to 
prove that the pardon was forfeited by 
showing that the accused was guilty of 
deliberate bad faith. If this question is 
answered in the negative, no other question 
arises. It was laid down in Kunwar Singh 
v. Emperor (2) that when a pardon has 
been tendered to any person, he should 
Dot be tried for that offence unless the 
prosecution established a breach of the 
condition and there was proof that the 
accused had either wilfully concealed 
material facts or given false evidence, and 
that mere trifling discrepancies elicited 
in cross-examination were not sufficient to 
justify the forfeiture of the pardon tendet- 
ed and accepted. 

‘For the foregoing reasons I am of the 
opinion that the appellant has sub- 
stantially complied with the conditions 
oo which the pardon was tendered to 
him. I, therefore, accept his appeal and 
direct that he shall ke set at liberty 
forthwith, 

D Appeal accepted. 


(1) M W N 1930, 773. 
(2) 341P R 1902: 126 P LR 1902. 





BOMBAY HIGH COURT 
Civil Reference No. 11 of 1934 
March 27, 1935 

Beaumont, O. J. AND RANGNEKAR, J, 

COMMISSIONER or INCOME-TAX, 
j BOMBAY 

versus 

CHUNILAL B. MEHTA—Assxsseg. 

Income Tax Act (XI of 1922), 8. 4—Determination 
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‘of piace of accrual of profits from foreign contracts 
=Fact that principal contracting and using 
Skijl residesin Bombay, whether material—Profis, 
whether accrue in India—Scope of Act—Incomes 
earned by business in India—Cases under Indian 
Act—Cases under English Act, if should be referred— 
“ Accruing,” “ arising ` and “ receiving “—Scope of 
—Interpretation of Statutes—Taxing statute — Langu- 
age of Act should not be strained against subject. 

The fact that the contracts are entered into by 
reason of instructions received from Bombay on 
behalf of a principal in Bombay does not affect the 
place where the profits accrue or arise; it only 
affects the title to the profits when made. The fact 
that profits arising under contracts made abroad 
depend on the exercise in Bombay of knowledge, 
skill and judgment on the part of the assessee and 
upon instructions emanating from Bombay, does 
not mean that the profits a:crued or arose in British 
India. 

The words “accruing or arising” extend the 
scope of the tax to income which may not be re- 
ceived in British India, and if moneys are earned 
by carrying on a business by exercising a profession 
in British India, liability to tax cannot be avoided 
by arranging that the moneys are to be paid outside 
British India. The question to be determined in 
this connection is the place where the profits accrue 
or arise, and not the place where the business in 
which the profits areearned is carried on, or where 
the assessee resides and this point renders autho- 
rities on the English Act irrelevant, since the 
English Act does not deal with the place where 
profits accrue or arise. 
` There is a distinction between the terms “ accru- 
ing " or “ arising ° and “receiving " in British India, 
and the terms “ accruing” or “ arising’ must con- 
note something more than the expression “ receiv- 
ed.” 

When construing a taxing statute, the principle 
that the subject is not to be taxed unless the langu- 
nge of the statute clearly imposes the obligation 
should be followed. Dock Company at Kingston-upon 
-Hull v. Browne (4), followed. 

‘Messrs. K. McI Kemp and G. 
Walker, for the Referor. 

Messrs. K. M. Munshi and D. K. Petigara, 
for the Assessee. 

Beaumont, C. J.—This is a reference 
made by the Commissioner of Income-tax 
under s. 66 (2), Income Tax Act, 1922, and 
it raises a question of considerable impor- 
tance, and not, I think, easy to answer. 
The facts out of which the question arises 
are not in dispute. The assessee carries on 
business in Bombay as a broker in cotton, 
silver and other commodities, and he also, 
as a regular business, entersinto contracts 
oo his own behaif forthe sale and purchase 
of such commodities with persons in 
British India and also with persons outside 
British India, particularly in New York 
and Liverpool, which arethe places with 
which we haveto deal on this reference. 
During the year of assessment, which is 
the year terminating on March 3], 1934, 
the assessee made a profit of Rs, 11,54,830 
from thebusiness of buying and selling 
commodities outside British India, and 
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the question is whether he is liable to be 
assessed in respect of this sum. The 


actual questions raised by the Commis- 
sionec are: 
“1) Whether inthe circumstances of the case 


all the profits and gains which accrued and 
arcse to the assessee from the business of future 
delivery contracts entered into with parties 
outside British India in which no delivery was 
ever taken or given orany part of such profits 
and gains canbe said to have accrued or arisen 
in British India; and (2). Whether as regards 
that part ofthe said business of future celivery 
contracts in which delivery had been actually 
taken or given Outside British India, the profits 
or gains which accrued can be said to have 
acerued wholly or partly in British India.” 

In my opinion no distinction in law exists 
between the classes of business referred 
to in the two questions. It makes no dif- 
ference whether the contracts of sale and 
purchase were followed, or intended to be 
followed, by actual delivery of the commodi- 
ties; or, whether ihe contracts of sale and 
purchase were intended to be closed, and 
were closed, by corresponding contracts 
of purchase and sale, so as to result 
merely in payment of differences. Ia 
either case the nature of the contract in 
law is the same. Nor do 1 think there 
was any essential difference between the 
business conducted in New York and the 
business conducted in Liverpool, and I 
think the Commissioner has not correctly 
appreciated the rules of the Liverpool 
Cotton Exchange to which he refers. In 
the case of business contracted both in 
New York and Liverpool the essential 
features werethe same. The assessee in 
Bombay instructed by telegram a broker 
in New York or Liverpool to buyor to 
sell commodities, and the broker accepted 
the instructions either in New York or 
Liverpool, as the case may be, and enter- 
ed intothe requisite contracts with third 
parties on the foreign exchange, and notified 
the assessee accordingly. Itis admitted 
that the profits arising from this class of 
business during the year of assessment have 
not been received in British India, and the 
question is whether these profits accrued 
or arose in British India. That question 


depends on the construction of s, 4 (1), 
Income Tax Act, which provides: 
“Cl). Save as hereinafter provided, this Act 


shall apply toall income, profits or gains, as 
described or comprised in s, 6, from whatever 
source derived, accruing, or arising, or received in 
British India, or deemed under the provisions 
of this Act to accrue, or arise, or to be received in 
British India.” 

There is no question hereof the profits 
being deemed to accrue or arise in British 


India; the question is whether they did in 
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fact accrue or arise in British India. 
Now itis clear thatthe words “accruing 
or arising” extend the scope of the tax to 
income which may not be received in 
British India, and that if moneys are 
earned by carrying on a business by 
exercising a profession in British India, 
liability to tax cannot be avoided by 
arranging that the moneys are to be paid 
outside British India. It is, I think, also 
clear thatthe question to be determined 
in this connecticn isthe place where the 
profits accrue or arise, and not the 
place where the businessin which the 
profits are earned is carried on, or where 
the assessee resides: and this point to my 
mind renders authorilies on the English 
Act irrelevant, since the English Act does 
not deal withthe place where profits 
accrue or arise. 

The contention of the assessee is that his 
right to profits arose in each case under 
the contract made with his broker, 
that that contract was made outside 
British India where the instructions were 
accepted and acted upon, that the carrying 
out of the contract by the broker, includ- 
ing the contracts with third 
which he entered into, took place outside 
British India, ‘and that accordingly the 
profits accrued and arose out of British India. 
The assessee relies on twocases, Board of 
Revenue, Madras v, Ramanadhan Chetti (1) 
and In re Aurangabad Mills, Ltd. (2), in both 
of which a business owned by a person or 
company resident in British India was 
carried on by agents outside British India, 
and it was held that, as all the processes 
which resulted in profits took place outside 
British India, the mere fact that the owner 
and controller of the business was in British 
India did not make the profits accrue or 
arise in British India, The Advocate- 
General contends, cn the other hand, that 
in this case the whole control of the business 
was with the assessee in British India, 
that it was he who in Bombay, exercis- 
ing his skill and judgment, gave the in- 
structions which ultimately resulted in the 
accrual of profits, and that therefore the 
profits accrued in British India. He relies 
on various decisiors on the English Act, 
which, for the reason I have already given, 
appear to me to be irrelevant, and he 
also relies on the decision of the Privy 


(1) 43 M 75; 53 Ind, Cas 976; AIR 1920 Mad 
844; (1919) MW N&:6; 10 L W570; 87M L J663 
26 ML T447 (F B). 

-(2) 45 B 1286; 64 Ind. Cas. 9; A IR 1921 Bom, 
#59; 23 Bom, L R 570, ` 
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Counc'l in Commissioners of Taxation v.” 
Kirk (3). In that case their Lordships 
were considering a New South Wales 
Statute io which the relevant word was 
“derive,” which their Lordships treated as 
equivalent to “arise or accrue.” The profits 
in question were derived from the business 
of mining on leasehold lands held from 
the Crown in New South Wales, and 
their Lordships held that the process re- 
sulting in the profits consisted of four parts, 
viz. (1) the extraction of the ore from the 
soil; (2) the conversion of the crude ore 
into a merchantable product; (3) the sale 
of the merchantable product; and (4) the 
receipt of the moneys arising from the 
sale; and they held that as the first two 
processes took place in New South Wales 
the profits were derived there. 

The case may be an authority for the pro- 


position that profits may be said to 
accrue in a country although all the 
acts which result in such profits 


do not take place there, but to my mind 
the cass has no bearing on the matter 
with which we have to deal. The profits 
in the present case in fact accrued or arose 
under the contracts made by the broker. 
The broker in Liverpool or New York 
enters into a contract to buy 500 bales of 
cotton, and he enters into another contract 
for sale of 500 bales, and it is on the 
working out of those two contracts that - 
profit accrues. The fact that the contracts 
are entered into by reason of instructions 
received from Bombay on behalf of a 
principal in Bombay does not to my mind ` 
affect the place where the profits acerne ` 
or arise; it only affects the title to the’ 
profits when made. The question which we 
have to determine is really this: Does the 
fact that profits arising under contracts 
made abroad depend on the exercise in, 
Bombay of knowledge, skill and judgment 
on the part of the assessee, and upon 
instructions emanating from Bombay, in- 
volve that the profits accrued or arose in 
British India. To my mind it does not. 
Analogies in such cases are dangerous ` 
because not exact, but I will give one 
illustration which serves to illustrate my' 
view of the matter, Take the case of a 
man exercising the profession of a novelist 
in British India. He writes a novel in 
British India and sends it to his agent in 
England with instructions for its publication 
there. The agent makes an agreement in 
England under which profits accrue to the 


r (3) (1900) A O 588; 69 LJ PO 87; 8L T 
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author which are retained in England. In 
suéh a case can it be said that the profits 
accrued or arose in British India because 
the novel was written in British India 
and the instruction for its publication 
came from there? In my opinion 
the answer to that question must 
be in the negative. It seems to me that 
if the Crown is right, their case. must be 
put as high as this (and the Advocate- 
General did not hesitate so to put it): that 
once you find that a business is carried 
on in British India, all profits arising from 
that business must be held to accrue in 
British India, To my mind, so to hold, 
would be to strain the lanzuage of s. 4, 
which deals with the place where the 
profits accrue or arise and not the place 
where the person who is the ultimate 
source of profit resides or carries on business, 
In construing a taxing Act the Court 
ought not to strain the language of the 
Act against the taxpayer. In my opinion 
therefore both the questions asked by the 
Commissioner must be answered in the 
negative. The Commissioner to pay the costs 
of the assessee to be taxed on the Original 
Side scale. 

Rangnekar, J.—The question on this 
reference is whether the profits made by 
the assessee as the result of ‘certain ope- 
rations carried on by him on the New 
York and Liverpool Cotton Exchange are 
liable to be taxed unders. 4 (1), Income 
Tax Act. The nature of the transactions 
and the manner in which they were carried 
on is not now in dispute, though it 
seems to me the Income-tax Authorities 
have not properly appreciated the same. 
The assessee has a business of his own in 
Bombay and he also does business on 
foreign exchange, and the way in which 
he does this is that he sends orders from 
Bombay by telegram to his broker at 
these places and the latter who is a 
memter of the local exchange executes the 
orders as a broker on behalf of the assessee, 
andon the transactions being put through, 
informs the assessee of the same. Asthe 
result of these transactions the assessee in 
the accounting year earned a sum of Rs. !1 
lakhs odd, which admittedly has not been 
brought into British India or received in 
British India, and it is thissum which the 
.Crown says is liable to be taxed under the 
Income Tax Act, Thelearned Commissicner 
has held that the business was speculative. 
This, in my opinion, is due to the fact that 
he has not properly appreciated the legal 
position. However, the nature of the business 
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in question is clearly irrelevant under s. 4 of 
the Act, and I need not discuss this matter 
further, 

The principal charging sections are ss. 3 
and 4. Section 3 lays down who is to pay 
the tax. Section 4 describes the nature of 
the income that may be taxed. 

The scheme, therefore, is that the Act 
applies to all income from whatever source 
derived (a) accruing in British India, (b) 
arising in British India, or (e) received in 
British India. Then there are some sections 
u'der which although the income may not 
accrue or arise or be received in British 
India, still it may be deemed to accrue, 
arise or be received in British India. The 
assessment in this case is made under the 
charging s. 4 (1) of the Act, and the only 
question which arises for determination is 
whether within the meaning of that section 
this sum can be said to have accrued or 
arisen in British India. The section is in 
the following terms : 

“Save as hereinafter provided, this Act shall apply 
to all income, profits or gains, as described or com- 
prised in s. 6, from whatever source derived, ac- 
cruing, or arising, or received in British India, or 
deemed under the provisions of this Act to accrue or 
arise, or to be received in British India” 

It will be seen from the language of 
s. 4 (1) that what it charges is the income 
in British India and that the place of the 
source is immaterial. It is the place where 
the income accrues, etc, that matters. 
Thus, for example, “property,” which is 
one of the specified sources in s: 6 of the 
Act, may not be in British India and yet 
the income from it may and can accrue, 
etc., in British India and then it will be 
caught under the section, Similarly, the 
right to receive the income in British India 
is also immaterial as also the question 
whether the income derived from any source 
is payable in British India. Nor does the 
question of residence of the person liable 
under s. 3 ariseunder s. 4 (1). Therefore, 
what is important under these sections is 
the place where the income accrues, ete., 
and the person to whom it accrues, etc. 
It is clear that the latter question arises 
only under s. 3 and not under s. 4 (1). 

Then it seems tome there is a distinction 
between theterms “accruing” or “arising” 
and “receiving” in British India, and the 
terms “accruing” or “arising” must connote 
something- more than the expression “re- 
ceived.” Income may accrue or arise ontside 
British India, but if received in British 
India, it will attract the tax under s. 4 (1). 
Similarly, it, is obvious that the income 
may accrue in one place, arise in another, and 
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may be received in a third place, and 
before it can be taxed, it must be shown 
that either it has accrued or arisen or 
received in British India,. The question 
then is whether the income in this case 
can be said to have accrued or arisen in 
British India. | 

Now, in considering this question, the 
circumstances of each case have to be 
considered, and the question becomes 
complex when as here the activities which 
resulted in the income took place partly 
in and partly outside British India, In 
this case the assessee employed a broker 
to put through certain transactions. There 
is no evidence before us as to the agree- 
ment between the broker and the assessee, 
Ordinarily the broker was not bound to 
put through the transactions and he could 
refuse to carry out the order sent to him. 
Then on the facts of the case the contract 
of agency must be deemed to have been 
made outside British India. Then the 
broker put through the transactions on the 
two exchanges. The contracts which resulted 
in the income also were made outside 
British India. A contract is made- at the 
place where the offer is accepted. It is 
difficult therefore to holdin these circum- 
stances that the proïts accrued or arose 
in British India. | 

The Commissioner thought the assessee 
was carrying on business in Bombay, that 
the ccntrol of the business was with the 
assessee, and, therefore, the profits from 
the business accrued or arose in British 
India, The same argument has been put 
before us by the learned Advocate-General, 
who seems to have gone much further, 
He says that if it is established that the 
assessee is carrying on business in British 
India, then the profits which he makes— 
which must be attributed to the business— 
must accrue or arise in British India, be- 
cause they come home to himin British 
India. I am unable to accept this contention. 
To accept this argument isto hold that if 
there is a right to receive the income in 
“British India, then irrespective of all other 
considerations, the income must be deemed 
.to accrue in British India. That in my 
opinion is clearly not what is within s. 4 
(1). Then it is said that the assessee was 
exercising control over the business and 
it was his skill and ingenuity that resulted 
in the income. I think it is established 
by authorities that even if the control of 
‘the business is exercised in British India, 
if the transactions which ultimately re- 
pulted in the income took place outside 
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British India, then it could not be said 
that that income accrued or arose in B itish 
India. I need refer only to Doane of 
Reuenue, Madras v. Ramanadhan Chetti (1) 
and In re Aurangabad Mills, Lid. (2). 
The learned Advocate-General has sought 
to distinguish these cases and he says 
that in those cases the real control was 
exercised not by the owner in British India 
but by his servants or agents who actually 
were entrusted to carry on the operations 
which resulted in the income, One answer 
to that is that after all they were 
the servants of the owner of the business 
and it cannot be denied on the facts of 
these cases that it was open to the owner 
of the business to control their operations 
as regards the business. Then it is said 
that the assessee was exercising his judg- 
ment and skill in regard tothe business 
which he put through the brokers on these 
exchanges. I feelsome doubt as to the 
correctness of this position. Undoubtedly, 
to a certain extent, at any rate, initially, 
the assessee decided when to send the order 
to the broker and the nature of it. But 
that is not all. The subsequent trangac- 
tions must, to a certain extent, having 
regard to their nature, depend upon the 


“skill and judgment of the broker. But 


assuming the income entirely depended 
on the skill and judgment of the assessee 
in British India, what then? In my opinion 
this is not the test for ascertaining the 
nature of the income liable to tax under 
s. 4 (1), unless something more is read 
in the section. 

In my opinion the scheme of the Act, 
including in particular the sections under 
which the income which in fact had ac- 
crued outside British India is caught by 
providing that it shall be deemed to have 
accrued in British India, is against the 
contention of the Crown. To accept the 
contention of the Crown, it seems to me, 
you have got to read something in s. 4 
which is not there and to bring that 


. Section in conformity with the correspond- 


ing provisions under the English Law. The 
English Act does not deal with the loca- 
tion of the income and thus differs from 
the law here. In this viewLI do not pros 
pose to refer to the cases cited under the 
English or Colonial Law. 

Undoubtedly the question which is raised 
is not free from difficulty, and the present 
case is on the border line. I am not 
prepared to deny that there is considera 
able force in the view which the Crown 
wants us to take. It seems to me thah 
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when the positich is such that either one 
or the other view is equally possible when 
construing a taxing statute, the principle 
Jaid down by Pollock, C. B., in The Dock 
Compary at Kingston-upon-Hull v. Broune 
(4), namely, the subject is not to Le 
taxed unless the language of the statute 
clearly imposes the obligation, should be 
followed. For these reasons, I think the 
questions must te answered in the manner 
proposed by my Lord the Chief Justice. 

D. Answer accordingly. 

(4) (1881) 36 R R459. 
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LAHORE HIGH COURT 
Criminal Appeal No. $07 of ] 934 
July 12, 1934 
Youne, C. J. AND Din MOHAMMAD, J. 

SOHAN SINGH AND orHERS—APPELLsNTS 

versus 
EMPEROR—Opposite PARTY 

Criminal trial—Case of rival factions in village-— 
Prosecution witness belonging to family of accused— 
Corroboration, necessity of. 

Whereacaseis ketween two rival factions ina 
village and allihe witnesses against: ihe accused be- 
Jong io the family of the deceased, it is vsual to 
Jook fcr ecme corroboraticn, especially where the 
hanging of the accused would result in valuable pro- 
perty coming back to the party of the complainants 
and where there is no euch corroboration the accused 
js entitled to the benefit of doubt. 


Mr. J. G. Sethi, for the Appellants. 

Mr. Ram Lal, for the Crown. 

Young, C. J.—This is the appeal of 
Sohan Sing, Kala Singh and Fauja Singh 
who were sentecced to transportation for 
life by the learned Additional Sessions 
Judge of Lahore,on a charge under s. 302, 
Penal Code. 

The only thing certain about this case 
is that about 4 Pr. m.on the evening on 
January 28, 1934, one Kishan was killed. 
In the village in which this cccurrence 
took place tbere had been, as is not unusual 
in the Punjab, two factions. One faction was 
led by Kishan Singh, who is dead,and the 
other by the three accused and their relatives. 
The main trouble in the village appears 
to have been over the control of a valuable 
religious institution which yielded scme 
Rs. 15,C00 to Rs. 20,000 a year in profits. 
Kishan Singh and his family had held the 
offices of Committee man and President of 
this religious instituticn. Frcm this place 
of profit and distinction they had been 
ousted by the party of the accused. The 
immediate cause, however, of the incident 
was that Kishan Singh had given cne Mehr 
Din, a kamin-of his, permission to erect a 
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wara or a fenced enclosure on part of the 
shamilat of the village. The place where 
the wara was placed interfered with the 
right of way cn the high road, This was 
objected to by the other villagers. The 
case for the Grown is that on the evening 
of the 27th, i. e. the day before the killing, 
Mehr Din had been beaten by some of the 
villagers. On the morning of the 28th, it 
is alleged, and proved, he went to the 
dispensary some distance away in order 
to geta medical certificate and thereafter 
to file a complaint. This is alleged to | 
have annoyed the accused who in revenge 
waited upon Kishan Singh in his own 
haveli and there slaughtered him on the 
afternoon of the 28th. 

The defence version is different. The 
defence says that there was no incident 
on the evening of the 17th and it all occur- 
red cn the 28th. The defence agrees that 
there was indignation at the erection of this 
wara and a Cetermination to clear it away, 
that Mehr Din was told to take the obstruc- 
tion down; he refused, was beaten, sent for 
Kishan Singh, who had given him permission, 
and his adherents, while the objecting 
party sent for the opposite faction; that 
when both parties came together Kishan 
Singh was killed by some one in the other 
faction. Theevidence of a Christian Mis- 
sionary called Love clearly establishes 
the quarrel on the night of the 27th. 
This 18 also established by the doctor’s 
evidence at the dispensary. The defence 
story is clearly wrong on this point. This 
does not relieve the prosecution of the 
necessity of proving that their story is 
correct. We feel that there are so many 
things which throw doubt upon the 
prosecution story that they cannot say that 
their case is established. 

First of all, the learned Sessions Judge 
has acquitled two out of five who were 
charged. He has found, and on very good 
evidence, that these two who were alleged 
to have been keeping guard outside the 


. courtyard of Kishan’s haveli at the time 


of the murder were never there. Their 
names were not in the first information 
report. They were clearly brought in later 
on. . This by itself throws doubt on the 
presecution case. Further, the prosecution 
alleges that the wara had been erecteda 
year befcre. The evidence of Mr. Love 
clearly establishes that this story is not 
true. The Sessions Judge has also come 
to the same finding. 

lt was clearly absurd to suggest that 
there should have been a row over the 
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erection of a wara which had been in 
existence for one year. Further, Mr. 
Love, who cannot be disbelieved for a 
moment in this case, saw the crowd stand- 
ing on the evening of the murder in the 
neighbourhood of the wara. It appears to 


us that if the murder had taken place at | 


4p. M., that afternoon atthe haveli of the 
deceased, the crowd would have been stand- 
inground the place where the murder had 
been committed. It is unfortunate again 
that there is no conclusive evidence in 
this case as to where the murder took place, 
It is not unusual in cases of this sort for 
evidence of blood-stains on the ground to 
be produced. There is none in this case. 
We do not say that this shows negligence 
on the part of the prosecution, but, it is 
certainly a lacuna in the evidence. No 
blood-stained clothes were recovered from 
any of the accused ani no weapon of 
offence. ‘The spear, for instance, has not 
been .recovered. The prosecution story of 
an attack at 4 P. m., by the accused because 
of the beating of Mehr Din, the evening be- 
fore, is improbable. Mehr Din was not lodg- 
ing any information against these accused. 
It has never been alleged that these accused 
were party to the beating of Mehr Din. 
Farther, the method of killing the deceased 
is not impressive. Two. of the accused who 
were armed with heavy takwas are alleged 
tohave gone in, seized the deceased by 
the arms, while the third struck him with 
the spear. Ifthe two accused were armed 
with takwas and went in first, it seems to 
us that they would probably have used 
them. No one else in the haveli of Kishan 
Singh was murdered or injured although 
his brother was there. His brother accord- 
ing tothe prosecution evidence, had been 
cutting fodder with a chopper, the weapon 
was handy, but he never attempted to use 
it. No alarm was raised. . 

This was obviously a case of two rival 
factions in the village. All the 
witnesses against these 
ed belong to the family of the deceas- 
ed. In such cases, as amatter of prud- 
ence, itis usual to look for some corrobora- 
tion, especially where the hanging of the 
accused would result in valuable property 
coming back to the party of the com- 
plainants. It is for this reason that we 
have laid stress upon the unlikely nature 
of the prosecution evidence. No one could 
say that in thiscase there is any corrobora- 
tion at all of the evidence of the interested 
witnesses and when the prosecution case 
has been proved to be false as regards 
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two of the accused and the part of the story: 
as regards the wara is equally proved to be 
untrue, there is ample ground for us to say 
that the matter is at least not free from 
doubt. It would have been much more 
natural forthe affray to have taken place 
at the site of the wara itself which was the 
cause of complaint. Mehr Din having 
been beaten the previous night, and, 
according to Mr. Love, the wara having 
been uprooted on the previous night, it is 
much more probable that the family of 
Kishan Singh the next day went back to 
re-erect the wara and because of that this 
marpit took place. 

On these considerations, we must set 
aside the convictions of the accused and 
direct that they be set at liberty. 

D. Conviction set aside. 





LAHORE HIGH COURT 
Second Civil Appeal No. 2176 of 1934 
March 15, 1935 
DaLır SINGH, J. 

Jamadar MANSAB ALI KAAN AND 
OTHERS—DERENDANT3 —APPELLANTS 
Versus 
RAM KARAN AND OTHERS — PLAINTIPES AND 
DEFENDAN f3—RESPONDENTS 

Punjab Tenancy Act(XVI of 1887), s. 77 (3) 
(d)—Question whether deceased tenant had or had 
not obtained his rights, whether comes within 
s. 77 (3)—Res judicata—Court refusing to decide 
matter on merits—Whether operates as res judicata. 

The question whether a deceased tenant had or 
had not abandoned his rights does not come within 
the terms of s. 77 (3) (d), Punjab Tenancy Act, 

There is no res judicata whera the Oourt has 
expressly refused to decide the case on merits, 

C. A. from an order of the District 
Judge, Gurgaon, dated August 9, 1934. 

Mr. Abdul Haye, for the Appellants. 

Mr. Ram Lal Anand I, for the Respond- 
ents. 

Judgment.—The Counsel for the ap- 
pellants’ substantial plea is that the 
jurisdiction of the Civil Courts was ousted 
when the landlords took the plea that the 
right of Gulab, the predecessor cf the 
plaintiffs, had been abandoned and his 
occupancy rights thereby extinguished. 
He contends that this plea could only be 
decided by a Revenue Court under s. 77 
(3) (d), Punjab Tenancy Act. I do not 
think the question whether a deceased 
tenant had or had not abandoned his 
rights comes within the terms of the 
section. I therefore do not accept this 
contention, It was also urged that the 
matter was res judicata, but this plea hag 
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no force.as the Appellate Court expressly 
refused to decide the case on the merits. 
- I therefore dismiss the appeal with costs. 
The cross objections are not pressed and 
are dismissed with costs. 

D, Appeal dismissed. 


— 


CALCUTTA HIGH COURT 
Civil Appeal No. 112 of 1933 
August Y, 1935 
M. C. Gos, J. 
LAL BEHARY SAHA AND ANOTHER — 
PLAINTIFES—A PPELLANTS 
versus 
BIMALAPADA MAJUMDAR AND cTHERS— 
DEFENDANTS—RESPONCENTS 

Transfer of Property Act (1V of 1882), s. 83—Two 
mortgagors jointly and severally liable— Deposit under 
s. 83— Presumption asto amount paid by each. 

Where two mortgagors are both jointly acd 
severally liable to pay the mortgage debt and by the 
deposit under 8. €3, Transfer of Property Act, they 
want to save their property, there is no presumpticn 
either that both themortgagers paid equally or that 
one paid the whole amount ora portion of it and 
itis for the claimant to establish by evidence what 
share of the money he is entitled to receire. 


©. A. from appellate decree of the 
Additional District Judge, Maldah, dated 
July 18, 1932. ` 

Mr. Sudhansu Sekhar Mukerji, for the 
Appellants. 

- Mr. Jatindra Mohan Chcudhury, for the 
Respondents. 

Judgment.—tThis is an appeal by the 
plaintiffs in a suit on a mortgage bend. 
Two persons Radheraman Majumdar and 
Mohini Mohan Majumdar executed the 
mortgage bond, Afterwards the two mort- 
gagors deposited acertain sum of money 
in Court unders. 83, Transfer of Property 
Act, stating that that was the sum which 


was due from them to the plaintiff who- 


appeared and stated, after notice was is- 
gued upon him, that the amount was not 
sufficient and he refused to accept the 
tender and thereafter the plaintiff instituted 
the present suit on his mortgage bend, 
When the suit was} pending, defendant 
No. 2, Mohini Mohan, died and the 
plaintiff did not bring in his heirs, in good 
time, upon the record and the suit as 
against him abated, After the suit had 
abated against Mohini Mohan, the plaintiff 
brought on the record Bimalapada Majum- 
dar, a son of the said Mchini Mohan on 
the ground that he was in pcssession of 
part of the mortgaged property. l 
The Court refused to consider him as 
a`representatiye of the deceased defendant 
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No. 2 for the purpose of this suit as he 
was not brought on the record within the 
time allowed by law. ‘The suit was de- 
creed against defendant No. 1 only, on 
the ground that koth the mortgagors were 
jointly and severally liable for the whole 
of the mortgage debt, but it was stated 
ihat if the amount was paid, only the 
share of defendant No. 1 should be sold. 
Jt. may be stated that though on the deposit 
by the two mortgagors uader s. 83 the 
plaintiff had refused the tender, the money 
was allowed by the mortgagors to remain 
in Court. Neither defendant No. 1 ror 
any representative of defendant No. 2 
withdrew any portion of the money. 
When the Court decreed ithe suit ihe 
Court recorded an order that the decretal 
sum is to be recovered from the sum de- 
posited by Chalan Ex. 6 in the Couri, 
tke remainder of the sum decreed is to 
be recovered from defendant No. 1 or from 
the share of the property of defendant No. 1 
in the plaint. As agairst Bimala, son cf 
the deceased Cefendant Mohini Mohan, the 
cuit was dismissed. Against that decree 
Bimala made an appeal on the ground 
that he was heir to his deceased father, 
defendant Mohini Mohan, and he had a 
right to get tack the share cf the money 
which his father had deposited under s. &3, 
Transfer of Propevty Act. The Court of 
Appeal below found that there was nothing. 
10 show what share of the.deposit had 
been made by the appellant’s father, but 
ona general consideration thought that it 
would be safe to assume that the two mort- 
gagors: had deposited the money in the 
share of halfand half and thereupon made 
an order that half of the deposit money 
should be returned tothe appellant Bimala. 
Against that decree the present appeal 
has been made by the plaintifs. 

In the first placé it is urged that as no 
decree was passed by the first Court 
against Bimala he had no right of appeal 
against the same. There is some force in 
this contention inasmuch as the Court of 
trial did not reject the prayer which was 
made before it by Bimala. The Court 
indeed passed an order that the deposited 
amount should go to satisfy the decree but 
as to this in the Court of trial he had made 
no prayer whatsoever. It was for the first 
time in the Court of Appeal that he made 
a claim to the share of the money de- 
posited by the deceased father. However 
on the ground that he was adversely affect- 
ed, an appeal was accepted by the Court 
of Appeal below, On the merits it is urged 
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that Bimala not having made any prayer 
for withdrawal of any portion of the money 


in the first Court he was in the position of 
a plaintiff in the Court of Appeal where 
he ‘for the first time made his claim, and 
he being a claimant, the onus of proof was 
on him to show what share, if any, of the 
deposit money belonged to his deceased 


father and further whether he was the 
sole representative of his father, On 
neither of these points he adduced any 


evidence and the Court 
general ground as if the two men had 
deposited money in joint names at a Bank 
and on their death the Court would divide 
the money in equal shares to their heirs, 
This is not a case of that sort. 

Here the two mortgagors were both jointly 
and severally liable to pay the mortgage 
debt and apparently, by the deposit under 
s. 83 they wanted to save their property. 
There is no presumption either that both 
the mortgagors paid equally or that one 
paid the whole amount or a portion of it. 
It was for the claimant Bimala to estab- 
lish by evidence what share of the money 
he was entitled to receive. In the result 
the appeal is allowed with costs. Leave 
to appeal under s. 15, Letters Patent, is 
refused. 

D. Appeal allowed, 


— 


CALCUTTA HIGH COURT 
Oriminal Revision Petition No. 634 
of 1934 
December 6, 1934 
5. K. GHOSE anp HENDERSON, JJ. 
GANGA PRASAD SINHA— 
ACCUSED—PETITIONER 


VETSUS 
BRINDABAN CHANDRA DAS— 
COMPLAINANT— OPPOSITE Party 

Criminal Procedure Code (Act V of 1898), s. 197— 
Protection under, when available—Held, accused not 
entitled to protection under s. 197. 

In order to get the protection under s 197, 
Oriminal Procedure {Oode, the act itself must be 
done in pursuance of the public office. 

Held, that where the petitioner who was a Sub- 
Divisional Officer of the Public Works Department had 
gone to discharge some official duty in connection with 
earth works, he was not still purporting to act in 
the discharge of that duty when he got on the boat, 
lost his temper and assaulted the complainant, and 
as such, his act was not covered by s. 197, Criminal 
Procedure Code. 

[Case-law referred to.] 

Messrs. N. K. Basu and Paresh Lal 
Shome, for the Petitioner. 

Messrs. Syed M. Saadullah and Sarajud- 
din Ahmed, for the Opposite Party. 

S. K. Ghose, J.—The petitioner 


proceeded on a 


in 
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this Rule isa Sub-Divisional Officer af. 
the Public Works Department and he is 
accused in a complaint filed bya P.W. 
D. road mohurir, The complaint is to 
the effect that the accused went to super- 
vised the work which was done by the 
complainant on a road. On seeing the 
accused the complainant was proceeding 
from one bank to the other by boat. 
When the boat reached the bank the 
accused gòt into the boat and finding 
that the western bank had collapsed in 
spite of its having been repaired, he be- 
came enraged and without seeking any 
explanation he remarked “Oan't you 
maintain the dhip of the western bank” 
and then he gave to the complainant 
two blows on the left knee causing in- | 
jury to the knee. The Magistrate held 
that the accused was not covored by the 
provisions of e. 197, Oriminal Procedure . 
Code, and directed summons to issue un- 
der s. 323, Indian Penal Code, Against 
that order the present Rule was obtained, 
It is contended that the petitioner being 
a public servant is covered by s. 197, 
Criminal Procedure Code. Mr. Basu on 
behalf of the petitioner has pointed out 
that s. 197 of the present Code is wider in 
its terms than the corresponding section 
of the old Code and it is contended thai, 
whatever be the offence comnmitted by a 
public servant, so long as ha is acting in 
official capazity, he is entitled to ba pro- 
tected by this section. In hia petitionof 
complaiat the petitioner has given his own 
version of the occurrences. Bat ths ques- 
tion must be determinei with referencs to 


the allegationsin the complaint and the 
further question is whether at the time 
of the committing of the offence alleged 


against him, the petitioner was acting or 
purporting toactin tne discharge of his 
official duty. 

It is strongly contended that all the 
time the petitioner was a Sub-Divisional 
Officer of the Public Works Department, 
Bat wethink itis going too far to say 
that, although the petitioner had gone to 
discharge some official duty in connection 
with earth works, he was still purporting 
toact in the discharge of that duty when 
he got in the boat, lost his temper and 
assaulted the complainant. Inthe cases 
upon which Mr. Basu has relied, for in- 
stance in Juggavarupu Gangaraju v. 
Kandiboyina Venki (1) and Sashadhar 


(ly 118 Ind. Oas. 102; AIR 1929 Mad, 659; 39 Or. 
LJ 85k: 30L W116;67M LJ 31; 52 M 602; Ind. 
Rul, (1929) Mad, 742; (1929) M W N 387. 
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Acharjya v. Charles Tegart (2), the accused 
were no doubt purporting to act in the 
discharge of their official duty and the act 
complained of might be said to have been 
committed in excess of their duty. But in 
the present case it was no part of the 
official duty of the petitioner to heat the 
complainant. It was not merely an abuse 
of an official act, it was a different act alto- 
gether, and Tam in agreement with the 


view taken in Amanat Ali v. Emperor (3), 


that the act itself must be done in 
pursuance of the public office. The 
result is that the Rule must be 
discharged. 


Henderson, J.—I agree. 

D. Rule discharged. 

(2) 134 Ind. Cas. 1189: A I R 1931 Cal. 646; 35 O 
WN 782; 33 Or. L J83; Ind. Rul, (1931) Oal, 69; 
(1931) Or. Oas. 846. 

(3X122 Ind. Cas. 627; A I R 1929 Oal. 721, (1929) 
Or. Gas. 360; 330 W N 1058; Ind. Rul, (1939) Oal, 
259; 31 Or. LJ 43). 


—— 


MADRAS HIGH COURT 
Criminal Revision Case No. 671 of 1934 
(Criminal Revision Petition No. 623 
of 1934) 

December 21, 1934 


Born, J. 
In re KONKA VENKATARATNAM— 
AccusED—PETITIONER 
Factories Act (XII of 1911, ss. 22, 33, 41 (a), 
42—Employing several persons on Sunday—Whether 
distinct offences—Violation of all conditions con- 
stitutes only one offence. | 
Where ona Sunday four persons were employed 
inthe same part of a factory without giving 
notice to the laspector and without fixing a notice 
in the place mentioned in s. 36 of the Factories 


ct: . 

Held, that there was only one offence and not 
four offences. The act which is prohibited in s. 22 
of the Factories Act consists in employing persons 
on Sunday without (a' giving them a compensation 
holiday and (b) giving notice to the Inspector 
and putting up a noticein the place mentioned in 
e 26. _ liven if a manager violates any one of the 
conditions he may be convicted, but if he violates 
all the three there is still only one offence. 

Cr. R. P. under ss. 435 and 439 of the 
Code of Criminal Procedure, 1898, praying 
the High Court to revise the judgment of 
the Court of the Joint Magistrate of 
Rajahmundry, in O. ©. Nos, 142 to 147 
of 1933. ; 

Messrs. K. S, Jayarama Ayyar and G. 
Gopalaswami, for the Petitioner. 

The Public Prosecutor, for the Orown. 

Order.—There were not really six 
offences committed by the petitioner in 
these cases, At the most it seems to me 
there were two offences committed which 
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were: (1) employing four persons on A 
Sunday without giving notice to the 


Inspector and without fixing a notice in 
the place mentioned in 8. 36 of the 
Indian Factories Act. This is an offence 
under s. 41 (a)read with s. 21 (1) (b) of the 
Indian Factories Act; it is not, I think four 
separate offences, (2) employing one per- 
son, the head foreman, outside the specifi- 
ed hours on a Sunday. This is an 


offence under s. 41 (a) read with s. 26 
ofthe Act, There is no such offence as 
that for which the accused has been 


convicted in ©. O. No. 142 of 1933. 
Mere failure to put ùp notice of Sunday. 
work is not an offence. The act which is 
prohibited in s. 22 consists in employing 
persons on Sunday witkout (a) giving them a 
compensation holiday, and (b) giving notice 


to the Inspector and putting up 2 notice 
in the place mentioned in 6, 36. A mana- 
ger may be convicted under s. 41 (a) 


read with this section if he employs any 
person on a Sunday without fulfilling all 
these conditions. If he violates even one 


of the conditions, the offence is complete 
but if he violates all three, the offence.is 
still only one offence. Therefore the con- 
vietion and sentence in U.C. No. 142 of 
1933 cannot stand. I set them aside 
and order the fine, if collected, to be 
refunded, 

I see no reason to differ from the 


learned Jcint Magistrate's 
accused did not succeed in shifting his 
esponsibility vnders.42 (1) of the Act. 
But as I hold that the employment of the 
four persons mentioned in U. C. Nos. 143 
to 146 of 1933 constituted one offence 
only and not four offences, 1 shall confirm 
the conviction andsentencein OC. C. No. 
143 of 1933 alone, and_ set aside the 


finding that the 


convictions and sentences in O. C. Nos. 
144,145 and 146 of 1933. The fines in 
these cases, if collected, will be re- 
fanded. 

The conviction in O, C. No. 147 of 


1933 is correct and the sentence is. not 
excessive. I decline to interfere in 
revision in that case. 

A. Order accordingly, 


1935 


CALCUTTA HIGH COURT 
Civil Rule No. 107 of 1935 
July 20, 1935 
R. O. MiITTER, J. 
BISWESWAR RAY CHAUDHURY— 
PETITIONER - 
VETSUS 
KHAGENDRA KAIBARTA AND OTHERS— 
Opposite PARTIES 

Workmen's Compensation Act (VIII of 1928), ss. 
10-A, 12 (2)—Contractor liable to indemnify Railway 
Company principal—Notice under s. 10-A must be 
served on contractor—Dependents claiming compensa- 
tion from contractor—Held, Commissioner ought to have 
served notice on contractor and not on Railway Com- 
‘pany. 

As sub-s, (2), s. 12, Workmen's Compensation Act 
puts the contractor under the liability to indemnify 
the Railway Company, he is entitled, in a claim for 
compensation, to notice and can certainly aispita the 
claim of the dependents of the deceased la ourer, 

A claim for compensation was made by the de- 
pendents of a deceased labourer in a Railway Com- 
pany's employment for accidental death of the de- 
ceased. against the contractor employing the deceased 
and not against the Railway Company, but the 
Commissioner under the Workmen's Compensation 
Act, served the notice on the Company : 

Held, that the Company was directly liable to the 
dependents as if it were the employer : 

Held,also that the Commissioner ought to have 
served the notice under s, 10-A, Workmen’s Oom- 
pensation Act, on the contractor and not on the 
Railway Company. 

O. R. from an order of the Deputy Com- 
missioner, Nowgong, dated November 
26, 1934. 

Mr. J. N. Sanyal, for the Petitioner. 

Messrs. D. L. Kastgir and Sunil .Chunder 
Dutt, for Mr. Sudhir Kumar Kastgir, for the 
Opposite Parties, 


Judgment.—The petitioner is a con- 
tractor employed by the Assan Bengal 
Railway, opposite party No. 7, in this Rule. 
He employed a labourer of the name 
of Bhogiram Nadial, the father of the 
Opposite parties Nos. 1 to 6. Bhogiram 
Nadial fell down from a ballast train on 
August 4, 1934, and died on the following 
day. The Commissioner appointed under 
the Workmen's Compensation Act served 
a notice on the Assam Bengal Railway 
under s. 10-A, Workmen's Compensation 
Act. The Railway Company admitted 
liability and deposited Rg. 600 under tke 
provision of the said section, Thereafter it 
is stated that the Railway Company deduct- 
ed Rs, 600 from the petitioner's bill. The 
petitioner thereafter made an applicetion 
before the Commissioner for being given an 
opportunity to contest his liability, he 
taking up the position that the dependents 
of the deceased labourer are not entitled to 
claim any compensation. The Commis- 
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sioner passed the following order on 
January 3, 1935: s 

“Iam not required to make any inquiry now, as 
real employer, after 
inquiry, has accepted the liability. Ifthe Railway 
Authorities were satisfied that there was no liability 
they would have disclaimed it.” : 

The petitioner has moved this Court 
against this order. Inthe explanation sub- 
mitted by the Commissioner in pursuance 
of an order of my learned brother McNair, J. 
he has stated that under s. 12 of the Act 
the Railway Company was liable to pay 
compensation and “when the principal,” 
namely the Railway Company 

“admitted liability there was no necessity to make 
any inquiry. It does not appear from the Act that 
when the principal accepts liability the contractor 
can deny it.” 

In my judgment the orders passed by the 
Commissioner proceed upcn misconception. 


The petitioner was the employer 
of the deceased labourer and _ not 
the Railway’ Company. The Railway 


Company is the principal of the employer, 
namely, of the contractor, and is, under 
the circumstances defined in s. 12 liable 
directly to the labourer’s dependents asif 
it was the employer. ‘lhis is quite clear 
from 8. 12 of the Act. The notice under 
s. 10 A ought to have been given not to 
Railway Company but to the petitioner, 
inasmuch as no claim had been preferred 
by the dependents of the deceased labourer 
against the Railway Company. Besides as 
sub-s, (2), s. 12 puts the contractor under the 
liability to indemnify the Railway Com- 
pany, he is entitled to notice and can 


certainly dispute the claim of the 
dependents of the deceased labourer. 
Rule 36 of the rules framed by 


the Government of India is clear on the 
point. Mr. Kastgir who appears for the 
Assam Bengal Railway Company does 
not oppose the Rule and he wants the inquiry 
to be made in the presence of the petitioner. 
I accordingly set aside the order passed. 
If the Commissioner wants to proceed under 
s. 10-A of the Act, he must serve a notice 
on the petitioner and proceed according to 


law. The Rule is made absolute but with- 
out costs. 
D. Rule made absolute, 


"n, eat 
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MADRAS HIGH COURT 
Civil Appeal No. 76 of 1920 
- October 26, 1934 
‘VARADAOHARIASE AND Burn, Jd. 
MALLAMPALLI NAGAMMA AND 
OTHERS— DEFENDANTS—APPELLANTS 


versus 
MALLAMPALLI NARASIMHAM 
GARU AND ANOTHER— PLAINTIFFS 
— RESPONDENTS 

Court Fees Act (VII of 1870 as amended ` in Mad- 
ras), 8. 7 (v), Art, 17-A (iii)—Suit to declare adop- 
tion invalid—Value for purposes of jurisdiciion— 
Proper method of valuation—Court-fee. 

The value for purposes of jurisdiction for a svit 
for a declaration that en adoption is invalid must 
bo fixed with reference to the market value of the 

roperties under Art.17-A Gii) of the Madras Court 

ees Actand afee of Rs. 590 is payable in all 
cases where the value of such suit for purposes of 
jurisdiction is over Rs. 10,000. Such suit cannot be 
Valued according to the method provided for in 
s. 7 (v) of the Court Fees Act. Vasireddi Veerammt 
v. Marupudi Butchiah (1) and In the matter of 
Ramaswami Asari (2), referred to. 

(The Ge of the judgment relating to court-fee 
alone is being reported.) 

A. against the decree 
Subordinate Judge of 
Subordinate Judge 
No. 117 of 1926. 

Varadachariar, J.—This i 
peal by defendants Nos. 1 and 2 against 
a decree which declared the adoption of 
the 2nd defendant by the lst defendant 
invalid. A number of questions were 
raised and discussed in the Court below 
but as the determinaticn of the appeal 
can be rested on avery short ground, we 
have not heard appellants learned 
Counsel on the other points. 

The adoption was made by the Isi defen- 
dant to ker husband Somayya who died in 
1875. Thelearned Judge has found that 
the 2nd defendant who is the Ist defendant's 
prother’s scn was aged about 21 at the 


of the Additional 
the Court of the 
of Elore in 0. 8. 


ja an ap- 


time of the adoption and that his upana- 
yanam had already taken place in his. 
natural family inthe year 1916. If this 


finding is right, the adoption in 1921 1. e. 
long after the wpanayanam, will be 
undoubtedly invalid, as the boy was nct 
of the same gotra as the adoptive father. 

In support of his conclusion that the 
upanayanam had already taken place in 1916 
the learned Judge relied upon the evidence 
of P. Ws. Nes. 2, 3 and4 and 
D. W. No. 14 and also upon the probabili- 
ties arising from the. age of the boy and 
the family to which he belonged being 
an orthodcx family in that part of the 
country. (His Lordship referred to the 
evidence and concluded as follows.) 
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Having regard to the age of the boy and 
the direct evidence bearing upon the 
performance of the upanayanam in 1916, 
we see no reason to think that the 
learned Subordinate Judge hae not come 
tg the correct conclusion. This is suff- 
cient tosupport the decree of the learned 
Judge and the appeal is accordingly dis- 
missed with costs. 

Final Order.—As regards the {court-fee 
payable upon the suit in the lower Court 


we find the plaintiffs had paid only 
Rs. 100 by way of court-fee. There can 
be little doubt thatthe value of the pro- 


perties is more than Rs.-10,009 and that the 
proper method of valuation is not the method 
provided for incl. (v) of s. 7 of the Court 
Fees Act. On general principles as 
also according to the decision in 
Vasireddi Veerammi v. Marupudi Butchiab 
(1), the value for purposes of juris- 
diction must have been fixed with 
reference to the market value of the 
properties. Under Art. 17-A (iii) of the 
Court Fees Act a fee of Rs. 500 is 
payable in all cases where the value 
of the suit for the purposes of juris- 
diction is over Rs. 10,900: (see also In the 
motter of Ramaswami Asari (2). 

We accordingly direct the pleintiffs- 


respondents under s. 12 (ii) of the 
Court Fees Act to pay an additional 
fee of Rs. 400 before December 1, 1934. 


On such payment they will be entitled to 
add it to the costs payable to them under 
the decree in their favour and recover 
the same from the appellants. 

A. Order accordingly. 

(1) 101 Ind. Cas, 379; 5) M €46;25 L W 440; 52 
M L J 38]; AI R 1927 Mad. 563. 

(2) 113 Ind. Cas. £63; 52 M 310; (1928) 
729; 28L W 6€0; AIR 1928 Mad, 1294. 


MWN 





BOMBAY HIGH COURT 
Civil Reference No. 15 of 1934 
March 28,19 5 
Beaumont, C. J. AND RANGNEKAR, J. 
COMMISSIONER or INCOME-TAX, 

BOMBA Y—REFEROR 


VETSUS 
GOMEDALLI LAKSHMINARAYAN 
—ÅSSESSEE. 

Hindu Law—Joint family—Joint family of one 
male and females, whether can exist—Inference that 
every Hindu with wife and mother is member of 
joint family, whether can be drawn—Income Tax 
‘Act (XI of 1922), s. 55—Reference to Hindu joint 
Jamily—Whether_ means co-parceners. 

There can be a joint Hindu family con- 
sisting of one male member and female 
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members who are entitled to maintenance, 
although that does not mean that every Hindu who 
possesses a wife and a mother is necessarily a 
member of a joint Hindu family. 

The Income Tax Act, dealing as it does with 
property, when it refers to a Hindu undivided family, 
does not meanto denote the co-parceners, that is 
to say, male members of the family in whom the 
family property is vested. 


O. Ref. from the Commissioner cf the In- 
come-tax, Bombay. 

Messrs. K. McI. Kemp and Louis 
Walker, for the Referor. 

Messrs. Chimanlal Setalvod, N. P. 
Engineer.and Raghavayya, for the Assegsee, 

Beaumont, C. J.=This a reference 
made by the Commissioner of Iacome-tax 
under s. €6 (2), Income Tax Act, and the 
first question raised is: 

“Whether, in the circumstances of the case, the 
income received by right of survivorship by the 
sole surviving male member of a Hindu undivided 
family can be taxed in the hands of such male 
member as his own individual income, or it should 
be taxed as the income of a Hindu undivided 


family, for the purposes of assessment to super-tax, 
under s. 55, Income Tax Act, 1922.” 


The facts are that there was a joint 
Hindu family consisting of a father and 
his wife and a son and his wife, the son 
being the present assessee. The father 
died in 1929 before the year of assess- 
ment, so the joint Hindu family then con- 
sisted of the son, his mother and his 
wife and the question raised by the Com- 
missioner appears to me to admit the 
existence of a joint Hindu family. On 
such existence, I think there can be no 
question. It is clear law that you may 
have a joint Hindu family consisting cf 
one male member and female members who 
are entitled to maintenance, although that 
does not mean that every Hindu who 
possesses a wife and a mother is neces- 
sarily a member of a joint Hindu family 
as Lort-Williams, J., seems to think in 
the Caleutta case referred to below. ‘The 
question raised is whether the assessee 
is to be assessed as an individual or as 
a member of the joint Hindu family,and 
the importance of the question lies in this, 
that for the purposes of super-tax he will be 
allowed alarger exemption if heis taxed 
as the manager of a joint Hindu family 
than if he is taxed as an individual. 

The Income Tax Act refers in various 
sections to a Hindu undivided family, though 
that expression is nowhere defined, A 
Hindu undivided family is a unit for 
taxation under es. 3 and 55 and under 
s. 14 (|) it is provided that the tax 
shall not be payable by an assessee in 
respect of any sum which he receives as a 
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member of a Hindu undivided family, 
which seems to mean that as a Hindu - 
undivided family is taxed as a unit, the 
individual members thereof are not liable 
to be charged in respect of what each 
member receives as his or her share of 
the joint income, The nature of a Hindu 
undivided family was perfectly well-known 
to the legislature when the Income Tax 
Act was drafted, and it was well-known 
that the expression “Hindu undivided 
family” includes females, and is much 
wider than the expression “ co-parcenary” 
which includes only the males in whom 
the joint family property is vested. It ig 
argued by the Advocate-General that the 
Act, dealing as it does with properly, when 
it refers to a Hindu undivided family, 
really means to denote the co-parceners, 
that is to say, male members of the family 
in whom the family property is vested. 
I see no ground for arriving at that con- 
clusion, since the meaning of the two 
expressions was well-known when the Act 
was drafted, and the legislature has thought 
fit to use the wider expression rather than 
narrower one, I have no doubt that this 
was deliberate. The more liberal allowance 
to a joint family in respect of super-tax 
was presumably given because the whole 
income of the family would not goto one 
individual. Ifthere were a large number 
of male members, each m-mber would get 
only a small portion of tha income, and 
it would be hard to charge the family 
with super-tax merely because the joint 
income was over the limit at which super- 
tax commences for an individual. But tha 
same principle would apply, though perhaps 
to a less extent, to the case of a Hindu 
joint family consisting of one male mem- 
ber and several female members entitled 
to maintenance, where maintenance might 
absorb a large share of the family income. 
It has been held by a Special Bench of 
the Madras High Court in Vedathanni v. 
Commissioner of Income-tax, Madras (1) 
that one male member and the widows of 
deceased co-parceners can form a joint 
Hindu family, and that, therefore, the 
arrears of maintenance received by a 
widow of adeceased co-parcener are ex- 
empt from tax under s. 14 (1) of the Act. 
If we were to accept the view contended 
for by the Advccate-Geueral, I think we 
should have to differ from the basis of 
that decision, and I see no reason for s; 
(1) 56 M 1; 140 Ind. Cas.17; AIR 1922 Mad 


73; 63 M LJ 542; 36 L W 536; (1932) M W N 1139 
Tud, Rul. (1932) Mad. 817 (F B). 
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doing. We have also been referred toa 
. decision, at present unreported, of a Divi- 
sion Bench of the Calcutta High Court 
consisting of Lort-Williams and Jack, JJ. 
In the matter of Moolji Sicka, decided 
on December 13, 1931. We have only an 
uncertified copy of the judgment and, 
therefore, I hesitate to deal in any 
detail with the reasoning in the judg- 
ment, but the effect of the decision 
appears to be that references in the In- 
come Tax Act to a Hindu vndivided 
family should be read as referring to 
co-parcenary. Iam unable to agree with 
that view which seems to me inconsistent 
with the words of the Act. I think, there- 
fore, the first question submitted to us 
must be answered by saying that the 
income of the assesseo should be taxed 
as the income of a Hindu undivided family 
for the purposes of super-tax under s. 92. 
The second question ‘whether, under the 
circumstances of the case, the assessment 
as levied in this case is in order’ must 
be answered in the negative. The Com- 
missioner to pay the costs of the assessee 
to be taxed by the Taxing Master on 
the Original Side scale. 

Rangnekar, J.—The question raised 
on this reference is whether the assessee 
is liable to be taxed as an individual 
or a representative of an undivided Hindu 
family. Fhe importance of the question 
lies in the fact that an undivided Hindu 
family is treated as a single unit for 
assessment under s. 3 of the Act and is 
also entitled to a larger exemption in the 
matter of assessment to super-tax. The 


facts are that the assessee, his father, 
mother and wife formed a joint Hindu 
family. They were possessed of ancestral 


property which on the death of his father 
devolved on the assessee by survivorship, 
and thereafter he and his widowed mother 
and his wife coutinued to live together as 
members of an undivided Hindu family. 
Under s. 2 (9), Income Tax Act, a Hindu 
undivided family is included under the 
definition of “person,” but has not been 
otherwise defined anywhere in the Act. In 
my opinion, therefore, the expression must 
be construed in the sense in which it is 
understood under the Hindu;Law, Under 
the Hindu Law, an undivided Hindu 
family is composed of (a) males, and (b) 
females. The males are (1) those that are 
lineally connected in the male line; (2) col- 
laterals; (3) relations by adoption; and (4) 
poor dependents. The female members are 
(1) the wife or the “widowed wife” of a male 
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member, and (2) maiden daughters. The 
commentaries mention female slaves and 
illegitimate sons also as being members 
of an undivided Hindu family. I shall 
content myself by referring to two well- : 
known text-books. Mayne in his work at 
p. 344 observes as follows: 

“The whole body of such a family, consisting of 
males and females... some of the members of 
which are co-parceners, that is, persons who on 
partition would be entitled to demand a share, 
while others are only entitled to maintenance.” é 

Then dealing with what is called co- 
parcenary, the learned author at p. 347 


observes : 
“Now it is at this point that we see one of the 


most important distinctions between the co-parcenary 


and the general body .. 
I think perhaps a more accurate descrip- 


tion of what a Hindu undivided faimly 
means is given by Sir Dinshah Malla in 
his Principles of Hindu Law, Edn. 7 at 
p. 230, in these words : 

“A joint Hindu family consists of all persons 
lineally descended from a common ancestor, and 
includes their wives and unmarried daughters,” 

An undivided Hindu family in this sense 
differs from what is called a Hindu co- 
parcenary, which is a much narrower body. 
A Hindu co-parcenary includes only those 
male members who take by. birth aa 
interest in the co-parcenary property. This 
is what is known as apratibandha daya 
or unobstructed heritage, which devolves 
by survivorship. These are the three 
generations next to the last holder in 
unbroken male deszent. The Crown con- 
tends that the assessee was the sole 
suiviving co-parcener and, therefore, free 
to deal with the property in any way he 
liked, and that being s>», there was no 
undivided Hindu family. Now under the 
Hindu Law undoubtedly the sole surviving 
co-parcener has wider powere to deal with 
property which he takes by survivorship. 
Bat these powers ars subject to well recognis- 
ed rights of the female members of the 
family. Thus the widow of a deceased co- 
parcener has aright to be maintained out 
of the family property and aright to a due 
provision tor her residence. An un- 
married daughter has a right to main- 
tenance and residence and to marriage 
expenses. Similarly the disqualified heirs, 
as the blind, the deaf, etc., have similar 
rights. If the rights of these persons are 
threatened, or if the holder of the estate is 
dealing with the property in a manner 
inconsistent with or so as to endanger the 
rights of these persons, he may be restrain- 
ed by proper action from acting in that ` 
manner, Similarly, the widow of a 
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deceased co-psracener may adopt a son 
to here deceased husband and he would 
therefore become a co-parcener with the sole 
surviving co-parcener. Then the expenses 
of religious ceremonies, such as the shrud- 
dha relating to deceased co-parceners have 
also to come out of the property. I need not 
refer to the other restrictions on the power 
of the sole surviving co-parcener. Therefore 
because there is no co-parcenary, it does 
not follow that there is no undivided Hindu 
family. The joint status of the family 
does not come to an end merely because 
for the time being there is only one member 
of the family who is in possession of the 
family property. 

It is clear, therefore, that there is a sharp 
distinction between what is understood in 
the Hindu Law by the expressions “undivid- 
ed Hindu family” and “co-parcenary.” 
Now these two expressions which are known 
to every Hindu lawyer were before the 
legislature when the Income Tax Act came 
to be enacted. It isa canon of construc- 
tion that one cannot impute ignorance to 
legislature of well-known legal expressions. 
The legislature must be presumed to be 
acquainted with not only the actual state 
of the law but the legal interpretation put 
upon technical expressions by the Courts. 
If then the legislature chose to adopt a 
wider expression like “undivided Hindu 
family” instead of the narrower one “co- 
parcenary,” the Courts have no option left 
but to construe the wider expression in 
the way in which it has been construed and 
understood under the Hindu Law. To put 
a narrower meaning on the expression ‘‘un- 
divided Hindu family” as the Crown wants 
us to do,jwould, in my opinion, be legislating 
instead of interpreting the section. The 
view which we are taking is not without 
authority, andI need refer only to Vedathan- 
ni v. Commissioner of Income-tax, Madras 
(1). It is said that that was a decision 
under s. 14 (1), Income Tax Act, but read- 
ing the judgment carefully, it seemsto me 
that the point which has arisen before us 
also arose before the Judges of the Madras 
High Court, and the whole ratio decidendi 
of that case is that the expression ‘‘undivid- 
ed Hindu family” has to be understood in 
the sense in which itis understood in the 
Hindu Law. The learned Advocate-General 
has referred to an unreported decision of 
the Calcutta High Court and produced an 
uncertified copy of the judgment. I have 
no hesitation in saying, with respect to the 
learned Judges in that case, that their 
reasoning does not appeal to me and is 
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opposed to the fundamental principles of the 
Hindu Law. For these reasons, I agree that 
the questions raised must be answered in 
the manner proposed by my Lord the Chief 
Justice. 

D. Reference answered. 


SIND JUDICIAL COMMISSIONER'S 
6 COURT 
Civil Suit No. 129 of 1932 
November 27, 1934 
RUPCHAND, A. J.C. 
HAYATUDDIN—Puasintire 
| VETSUS 
Musammat RAHIMAN AND ANOTHER 
— DEFENDANTS 
Muhammadan Law—Bequest—Shia and Sunni Law 
—Provident Funds Act (XIX of 1925), s, 3—Deceased 
Muhammadan—Act if affects rights of dependants to 
Share fund inter se according to personal law— 
Nominee, if becomes absolute owner—Interpretation 
of Statutes—Alteration of law should not be presum- 


ed. 

. Under the Sunni Law a bequest by a testator in 
favour ofone of his heirs is not valid unless it is 
consented to by the other heirs after his death, 
Even under the Shia Law, a bequest by a testator 
in favour of one of his heirs in excess of one-third 
of the estate of the testator is invalid unlass it ig 
likewise assented to by the other heirs after the 
death [p. 428, col. 2] 


The Provident Funds Act is not intended to 
override the rights of the dependants of the sul- 
-scriber or depositor to share the fund inter se in 


acrordance with the personal law of the deceased 
except to the extent mentioned ins. 3, cl. (2) of the 
Act, that is, to protect the fund from assignment by 
the subscriber and from attachment by creditors 
who have advanced money to him or to his depend- 
ants during his life-time. Oonsequently, whore the 
subscriber isa Muhammadan, a nominee of his, 
though as such has an absolute right to receive the 
money, doss not thereby become the absolute owner 
thereof. 

[Case-law discussed. } 

Thus it is rather unfortunate that a Muhammadan 
should not beable to give directions that the fund 
should, after his death, be distributed amongst his 
dependants in a manner inconsistent with the 
Muhammadan Law of intestate succession, although 
a non-Muhammadan may do so by signing a nomi- 
nation paper made out in a form which amounts to 
a valid will according to the personal law appli- 
cable to him, But that isa point for the legislature 
to consider. [p. 43], col. 2.] 

16. must always be presumed that the Legislature 
does not intend to make any alteration in the law 
beyond what it explicitly declares either in express 
terms or by necessary implication or in other words 
beyond the immediate scope and object of the statute, In 


all general matters beyond the law remains undis- 
turbed. [p. 430, col. 1.] 

Mr. Kundanmal Dayaram, for the 
Plaintiff. 

Mr. Parsram Manghanmal, for the 


Defendants. 
Judgment.—The parties are the heirs of 


428 


one Fayazuddin Waziruddin who was 
amployed in the North Western Railway. 
Dhe plaintiff and the second defendant are 
his sons. The first defendant is his widow 
and the chief contesting defendant in the suit. 
The main item ofthe property left by the 
deceased is his Provident Fund amounting 
to about Rs. 6,000 which is in the hands of 
the Railway. A certain small amount was 
due to the deceased as gratuity and unpaid 
wages and this amount has already been 
received by the first defendant from the 
Railway. On March 26, 1930, the deceased 
submitted to the Railway a declaration 
(Ex. 7-2), whichis in the usual form appoint- 
ing the first defendant as his nominee, 
and entitled her to receive the Provident 
Fund on his death. This declaration is 
duly attested by two witnesses and has 
been duly registered. On October 26, 
1931, the deceased is said to have made 
another declaration in the same form duly 
attested by witnesses appointing the plaint- 
iff as his nominee to receive the Provident 


Fund on his death. The deceased died on: 


November. 30, 1931, before the second 
declaration was accepted by the Railway, 
and this declaration is said to be a 
forgery. 

The plaintiff has brought this suit fora 
declaration that the property left by the 
deceased, whether it be the Provident 
Fund or not, has devolved on the heirs of 
the deceased according to Muhammadan 
Law and that the first defendant's share 
therein is one-eighth. He contends that 
the declaration in favour of the first defend- 
ant gives to her no greater rigats than 
these of an executor or administrator to 
receive and distribute the money in the 
hands of the Railway, according to the law 
of intestate succession applicable to the 
parties and that it was duly revoked by 
the second declaration which is genuine. 

The following consent issues have been 
framed in the suit: (1) Did the deceased 
Fayazuddin appoint plaintiff his nominee 
to receive the Provident Fund amount 
as alleged by him? If so, is the said 
nomination bad as alleged by defendant 
No. 1 ? (2) Was the nomination in favour of 
defendant No. 1 revoked by the alleged 
subsequent nomination in favour of the 
plaintiff? (3) What is the effect of the 
Railway authorities rejecting the alleged 
nomination of the plaintiff? (4) What was 
the amount of the fund standing to the 
credit of the deceased Fayazuddin? (5) 
Ts the said amount divisible among his 
heirs? If so, who are entitled to it and 
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what are their shares? (6) Is defendant 
No. 1 entitled to the entire amount of the 
fund as alleged by her? (7) To what 
relief, if any, is the plaintiff entitled ? 
(8) Is the suit competent? (9) General. 
The main issues in the suit are issues 
Nos. 5 and 6. Their decision depends on 
the true construction of gs. 3, cl. (2), 3.5 
and cl. (1), Provident Funds Act, 1925. So 
far as the Muhammadan community is 
concerned, the decision on these issues is 
of considerable importance to them. 
Under the Sunni Law which applies to the 
parties, a bequest by a testator in favour 
of one of his heirsis not valid unless it is 
consented to by the other heirs after his 
death. Even under the Shia Law, a 
bequest by a testator in favour of one of 
his heirs in excess of one-third of the 
estate of the testator is invalid unless it 
is likewise assented to by the other heirs 


after the death. 

It iscontended on behalf of the first 
defendant, that the provisions of the 
Provident Funds Act over-ride the personal 
law of the parties and confer upon her 
gua nominee not only the right to receive 
the fund standing in her husband’s name, 
but to appropriate itto her own use and 
for her own benefit to the exclusion of the 
other heirs, Iam afraid I can find noth- 
ing in the sections referred to above or in 
any fart of the Act to support this 
contention. Section 3, cl. (2) of the present ` 
Actis based upon ths somewhat similar 
provisions of s. 4, cl. (2) of the earlier 
Provident Funds Act, 1897, which was 
repealed by the present Act. Clause (2) of the 
old section reads as follows: 

“Any sum standingto the credit of any subscriber 
to, or depositor in any such Fund at the time of his 
decease and payable under the rules of the Fund 
or under this Act, tothe widow or the children or 
partly to the widow and partly to the children, of 
the subscriber or depositor, or to such person as 
may be authoriz:d by law to receive payment on 
her or their behalf, shall vest in the widow or the 
children, or partly in the widow and partly in the 
children as the case may be, free from any debt 
or other liability incurred by the deceased or 
incurred by the widow or by the children, or by 
any oneor more of them, before the death of such 
subscriber or depositor.” 

Tne expression ‘shall vest’ referred to 
above, came up for consideration before a 
Bench of this Court in Aimal Shawakshaw 
v. Awabat Dhanjishah (1) at page 318%, 
and Kennedy, J. C., in delivering the judg- 
ment of the Court said: 

“T can see no reason why the nominee should be 


(1) 76 Ind, Oas. 739; A IR 1924 Sind 57;18S LR 
311. 
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allowed to take the whole fund......... I do not find 
in the statute anything which renders it obligatory 
for me to take this view. The object of 8. 4 as 
amended by Act IV of 1903 is to render the fund 
incapable of attachment in the hands of the 
nominee for debt due by the subscriber, It is 
true that the legislature uses the word ‘vest’ but 
that word does not necessarily connote title, A 
person in whom the property of another vests has 
the same rights of dominion over the property as the 
owner would have had, no more or no less. But 
no one has theright to deal with his property so as 
to defeat the legal claims of others,” 


The provisions of s. 3, cl. (2) so far as 
the point in issue is concerned, are 
practically the same. The eubstitution 
of the words “payable under the rules to 
any dependant of the subscriber or 
depositor” in the first part of this clause 
for the words “payable . . . to the 
widow or the childen or partly to the 
widow and partly in the children of the 
subscriber or depositor’, is formal. The 
additional words “save where the defend- 
ant isthe widow or child of the subscriber 
or depositor, subject also to the rights cf 
the assignee under an assignment before 
the commencement of the Act" which 
Preserve the rights of an assignee in 
respect of an assignment made piior to 
the present Act, except in a case where the 
nominee is a widow or a child, do not also 
affect the point inissue. It is, however, 
argued that although the vesting of the 
fund might not have conferred upon the 
nominee the right of appropriating the 
fund to himself to the exclusion of others 
he has acquired such right by virtue of 
the provisions of s. 5 (1) which arenew. I 
am afraid I can again find nothing in 
that section either to support this view. 
All thats. 5 declares is that where tho 
rules of a fund purport to confer upon a 
person the right to receive the whole 
or any part of the fund onthe death ofa 
subscriber or depositor, the nominee of such 
subscriber or depositor shall be deemed to 
have an absclute right toreceive the money 
unless such nomination has been duly 
cancelled by the subscriber or depositor. 
But the clause goes no further than that. 
It does not purport to declare how the 
nominee should deal withthe money after 
he has received it. There are no words in 
this section or in any other part of the Act 
which enable the nominee, whether he be 
one of the heirs of the deceased or not, 
toretain the money with himself as his 
own. A right to receive the fund 
absolutely does not and cannot, in my 
opinion, mean aright to receive it for the 
exclusive use of the person who receives it, 
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It is no doubt true that in pursuance of" 
the rules framed by the Government and 
by different companies to whom the Act 
applies, a nomination paper is generally 
drawn up ina form which complies with 
the provisions relating to the making of a 
will, and as such, a nomination paper may 
be enforced asa will as has been beld in 
certain decided cases to which a reference 
will presently be made. But „thero is 
again nothing inthe Act to indicate that 
the Legislature intended to confer upon a 
subscriber or depositor the right tomake a 
valid willwhen he possesses none accord- 
ing to the personal law applicable to 
him. A close study of the objects of the 
Act as disclosed by different sections 
contained therein strengthens me in my 
conclusion, that the Act is not intended 
to affect the rights of the dependants of 
the subscriber or depositor to share the 
fund inter se in accordance with the 
personal Jaw of the deceased, 

The objects of the Act may be summed 
up asunder: (1) To protect the fund from 
the claims of creditors of the subscriber or 
depositor tothe fund during his life-time 
before the fund is actually paid over to 
him; s. 3, cl. (1). (2) To declare an 
assignment of the fund by a subscriber or 
a depositor invalid, unless such assign- 
ment has been made prior to the Act and 
the fund is not payable on his death to 
his (widow or child: 8.3, cl. 2, (3) To 
declare the fund not only free from the 
debts of the depositor cr subscriber but 
free from the debts of his dependants, 
incurred by them before his own death: 
8. 3, cl. 2. (4) To secure prompt pay- 
ment of the fund to his nominee, and to 
avoid unnecessary litigation and expense in 
ascertaining the person who can give a 
valid discharge to the holder of the fund: 
ss. 4 and 5. 

Now, s. 4 secures to the nominee, if he be 
a dependant, the payment of the fund, 
whatever be its amount, and if he be not 
a dependant, the payment of the fund 
without obtaining a succession certificate, 
letters of administration or a probate, as the 
case may be, if the fund does not exceed 


Rs. 5,000 and on production of such . 
certificate, letters of administration or 
Probate when the fund exceeds that 


amount. This section also lays down the 
procedure which is to be followed where 
there is no nominee to receive the fund or 
where an assignment of the fund or part 
thereof made before the Act is in dispute, 

Section 5, in the first clause, declares 
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„that the nominee has a right to receive the 
money absolutely whether he is required to 
obtain the certificate or not, and in the 
second clause further declares that such 
nominee shall have an absolute right to 
obtain a succession certificate, letters of 
administration, or probate as the case may 
be, notwithstanding a Certificate, grant of 
letters or probate in favour of anybody 
also. In so far asss, 4 and 5 contemplate 
the issue of a certificate to a nominee under 
certain circumstances, it would appear that 
the fund still continues to bə the property 
of the deceased, and does not become the 
property of his nominee by virtue of the 
Act although the fund vests in him for 
certain purposes as has been indicated in 
Aimal Shawakshaw v. Awabai Dhanjishah 
(1). The only express provision made in 
the Act with regard to the mode in which 
the fund may be dealt with is of a nega- 
tive character. The Act declares that such 
fund cannot be claimed by the assignees of 
a depositor where the assignment has been 
made after the Act and cannot be claimed 
by the assignees in whose favour the assign- 
ment has been made before the Act where 
the fund is payable to a dependant. It 
-further declares that the fund shall not be 
available for the creditors of the subscriber 
or depositor or his dependants in respect of 
money advanced to him or to his dependants 
during his lifetime. 

It isa well recognized rule of law that it 
must always be presumed that the Legisla- 
ture does not intend to make any alteration 
in the law beyond what it explicitly declares 
either in express terms or by necessary im- 
plication or in other words beyond the 
immediate scope and object of the statute. 
In all general matters beyond the law re- 
mains undisturbed. And as pointed out in 
Sobhraj v. Emperor (2), it is in the highest 
degree improbable that the Legislatures 
would overthrow the fundamental principles 
or depart from the general system of law 
without expressing its intention with ir- 
yesistible clearness. In the absence ofany 
express provision inthe Act affecting the 
rights of dependants inter se, I am not pre- 
pared to hold that the Act is intended to 
alter the {law of testate or intestate succes- 
sion applicable to a subscriber or depositor 
of the fund, except to the extent expressly 
mentioned in s. 3 cl. (2) of the Act, and 
referred to above, that is to say, to protect 
the fund from assignment by the subscriber 
and from attachment by creditors who have 


2 45 Ind, Cas, 399; 11S LR128; 19 Or, L J 
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advanced money to him or to his depend- 
ants during his lifetime. 

The learned Advocate for the first defen- 
dant has invited my attention to several 
reported decisions, but none ofthem appears 
to deal with the pointin issue. In C. D. 
M. Hindley v. Joynarain Marwari (3) a 
decision under the old Act, the dispute was 
between an attaching creditor and the 
father of the deceased depositor. While 
dealing with the objects of the Provident 
Funds Act, Rankin, J., has said at p. 968* 

“The legislature is dealing with the people who 
are poor, with people who are being compelled, 
and with such people in very large numbers. Its 
intention is that such people shall in case of 
necessity be able to afford a passage home to 
Europe, in case of retirement, have something to 
live on in case of death, have something to leave. 
16 is not ignorant thatifa Railway has a hundred 
thousand employees, the temptation to run into 
debt or to charge or anticipate his share will 
occur at some moment of his lifetime to ninety 
thousand of them at least. Neither the Railway 
Oompany nor the institution is to have its money 
wasted in large quantities upon the management 
expenses. There is to be no standing army of 
attorneys and attorneys clerks attending to notices 
and orders from all the Courts in India, settling 
priorities among competing claims, paying the 
money into Court as soon as it comes in and 
acting towards creditors and mortgage:s as a 
providence with costs out of the fund, By rules 
made for this institution under the Act, when an 
employee dies, his share, if small, is to be sum- 
marily and directly distributed according to special 
rules which brush aside the ordinary law as to wills 
or intestate succession. If his share is larger it, is 
payable to his executor or administrator and tohim 
only on production of his grant: the burden ofa 
dus administration is thus put upon the proper 
shoulders, Whether the employee is in the service 
or out of the service, whether he be alive or dead, 
his share is unattachable in the hands of the institu- 
tion. This is the very basis of the scheme.” 

This ruling on the contrary supports the 
view taken by me that the Act is not in- 
tended to over-ride either the testamentary 
or intestate law; of, succession except to the 
extent expressly stated in the Act, that is 
to say, to secure such fund for the benefit 
of the dependants of the depositor and not 
to affect the equities inter se between such 
dependants. The cases Kalisadhan Mitra 
v. Prafulla Chandra Mitra (4), and 
Piare Lal v. Ganpat (5), are cases where 
the nomination paper was construed 
as a valid will in accordance with 
the personal law of the depositor and 
given effect to as such. But the nomination 
paper was not held to confer upon the 


(3) 54 Ind. Oas. 439; A IR 1920 Cal, 305; 46 0 962 
24 O W N 288. 
(4) 95 Ind. Cas. 818; A I R 1923 Cal, 1061. 
nh 128 Ind, Cas, 317; A I R 1930 Lah. 437; 31 PL 
598. 
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nominee the right to appropriate the money 
in pursuance of any provision of the Act. 
In Hardial Deviditta v Janki Das (6), the 
plaintiff's suit was dismissed on the ground 
that the nomination paper did not amount 
to a valid will in his favour. 

In Magdelene Rego v. P. F. Rego (7), the 
widow of the deceased subscriber had ap- 
plied for letters of administration under 
s. 269, Succession Act, on the ground that 
she was the nominee cf a moiety of the 
fund. She had been convicted for the 
murder of her husband, and on an applica- 
tion made by the respondent, an interim 
injunction had been issued to the Company 
prohibiting the Company from parting 
with the fund pending the disposal of the 
application for letters of administration, 
the contention of-the respondent being 
that the applicant widow had forfeited her 
right to the fund as she had been convicted 
of murder and could not therefore inherit 
the estate of her husband. The interim 
injunction was upheld, but in the course cf 
his judgment Niyogi, A. J. O., bas said: 

“If any part of the Provident Fund vests in the 
dependant to that extent, it would cease to be a part 
of the asset of the deceased.” 

These observations are obiter dicta and 
with all respect [am afraid they go too far 
and are not supported by authority. In 
any case these observations are against the 
decision of this Court in Aimal Shawakshaw 
v. Awaabat Dhanjishah (1), which decision 
is binding upon me. In Thaj Mahamed 
Singh v. Balaji Singh (8), the point at issue 
was whether the fund standing to the 
credit of a deceased judgment-debtor which 
was paid to his dependant could be proceed- 
ed against for the realization of the decreed 
debt due by the judgment-debtor. This 
point is answered by the express provision 
of s. 3, cl. (2) of the Act, which exempts the 
fund from liability for the debts of the 
debtor. Itis again no doubt true that in 
the course of the judgment in this case it 


has been said: 

“What we have to consider is the effect of the 
statutory vesting of the fund in the dependant, under 
s. 3 (2), Itis by reason of such vesting that the 
money has to be paid to the dependant, on the 
death of the subscriber or depositor..... This statute 
has vested thatfund in the son, and consequently 
it has become the property of the son. This fund 
cannot therefore be deemed to have devolved on the 
son by right of inheritance. That being so, how 
can it be regarded as the assets of the deceased 
depositor in the hands of his son ?” 

(6) 108 Ind. Cas. 894; AI R 1928 Lah 773. 

(7) 144 Ind. Cas. 322; A I R 1933 Nag. 173; 29N 
L R 238; 16 NL J 86; Ind. Rul, (1933) Nag. 230. 

(8) 148 Ind. Cas. 491; A I RI934 Mad. 173; 57M 
a qE M WN 1478; 39 L W 186; GRM 493; 66 
i <) 
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With all respect again if the mere vesting 
of the fund inthe nominee has the effect 
of making the fund the property of the, 
nominee, there is no reason why such 
nominee should, if he isnot a dependant, 
be required by the Act to obtain a Succes- 
sion certificate, letters of administration or 
probate as the case may be, to enable him 
to receive a fund which is in excess of 
Rs. 5,600. There is also no reason why 
s. 3, cl. (2), should in that case have 
expressly declared that the fund shall not 
be liable for the debts of the deceased. It 
is rather unfortunate that a Muhammadan 
should not be able to give directions that 
the fund should after his death be dis- 
tributed amongst his dependants in a 
manner inconsistent with the Muhammadan 
Law of intestate succession, although a 
non-Muhammadan may do so by signing 
a nomination paper made out in a form 
which amounts to a valid will according 
to the personal law applicable to him. Bit 
that is a point for the Legislature to con- 
sider, On the true construction of the 
Act I must hold that a nominee has ag 
such an absolute right to receive the money 
but does not thereby become absolute 
owner thereof. My finding therefore on the 
first part of issue No. 5 is in the affirmative 
and on the second part thatthe plaintiff and 
defendant No. 2 are each entitled to half 
of 7/8:h share therein while defendant No. 1 
is entitled only to 1/3th share therein. My 
finding on issue No. 6 is the negative, 

In view of these findings it is hardly 
necessary for meto consider issues Nos, 1, 
2 and 3. Iam also not in a position 
at present to deal with these issues. A 
Commission was ordered to issue viva voce 
for the examination of two witnesses who 
had attested Ex. 7/1 in view of the allegation 
that the signature of the deceased was not 
genuine. For some reason or the other 
none of the parties appeared before the 
Commissioner. The Vommissioner, however, 
proceeded to examine the witnesses and 
recorded their evidence. No application 
has been made to me for the re-issue of 
the commission by either party up-to-date, 
but it is argued on behalf of defendant 
No. 1 that the evidence recorded by the 
Commissioner in the absence of parties is 
not evidence and cannot be exhibited. 
Without going into the point of law raised 
on behalf of defendant No. 1, I think this 
is a fit case in which I would be inclined 
to re-issue the commission to enable both 
parties to examine the witnesses who are 
apparently respectable and are said tọ 
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have attested a forged signature. Defen- 
dant No. 1 has put certain questions to 
` Bhagwanji, Goods Supervisor, N. W. Ry., 
under whom the deceased worked for a 
number of years to prove that the signature 
on Ex. 7/1 is a forgery. The defendant 
No. 1 has also expressed a desire to go 
into the witness-box herself in support of 
the same contention. But in view of the 
findings on issues Nos. 5 and 6, Ihave tot 
considered it necessary either to re-issue 
the Commission or to examine defendant 
No. 1. Wor both these reasons I therefore 
record no findings upon these issues. 

On issue No. 7, I hold that the plaintiff 
is entitled to the relief specified in issue 
No. 9. Issue No. 8: the suit is competent. 
Issue No. 9 there will be a decree in 
favour of the plaintiff declaring that the 
property fund is divisible amongst the 
heirs of the deceased according to the Intes- 
tate law of succession applicable „to the 
parties and that an injunction do issue to 
the N. W. Ry., not to part with the money 
until either of the parties obtains a certifi- 
cate to receive tbe money, or in the alterna- 
tive, allthe partics join in giving a valid 
discharge to the Railway. I am afraid I 
cannot give a declaration with regard to 
the gratuity and unpaid wages as these 
amounts have already been paid to 
defendant No. 1 and ihe plaintiff has not 
sued for recovery of his share therein or 
paid court-fees therecn. 

As the point in issue was not free from 
doubt, I think this is a fit case in which each 
party should bear his own costs. After 
this order has been dictated and read out 
to the parties, they inform me that on July 
4, 1932, my brother, Dadiba Metha, appoint- 
ed Receivers with the consent of the parties 
to recover the money in the hands of the 
Railway and that the money is now in the 
hands of the Receivers. That being so, I 
allow the parties 15 days’ time to eubmit 
to any consent terms they may agree upon 
with regard to the disposal of the money. 
The case to be brought up again for further 
orders on a date to be fixed in the office. 
Pending such orders, the Receivers should 
not part with the money. 

D. Order accordingly. 
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_ MADRAS HIGH COURT 
Criminal Revision Oase No. 1014 of 1933 
(Criminal Revision Petition No. 926 
of 1933) 

December 3, 1934 
OURYENYEN AND Corniss, JJ. 

In ve THE UNITED MOTOR FINANCE CO. 
REPRESENTED By M:s3 A. THREARS— 
AcctsED— PETITIONER 
Madras Motor Vehicles Act (VIII of 19°4), ss. 5, 7— 
Prosecution for non-payment of tax- Duty of prosecu- 
tion to prove that vehicle was kept or used in Madras 

Presidency —Mere description of owner, no evidence. 

Under the Madras Motor Vehicles Act it is essential 
to the liability to pay tax and to the imposition 
of the penalty for failure to pay tax in respect of 
a motor vehicle that there should be proof that the 
vehicle was kept or used within the Presidency of 
Madras for the period during which the tax is claim- 
ed to be due. : 

The mere fact that the endorsements on the regis- 
tration certificate describe’ the transferees of the 
vehicle as belonging to places within the Presidency A 
does not lead any presumption that the vehicle 
was kept or used in the Presidency. 

The Gourt should not resort to the powers confer- 
red by 53,433 and 43), Criminal Prozedure Uods, and 
direct additional evidence to be taken for the pur- 
poss of filling up a gap in the prosecution case 
when the necessary evidsnce was easily available to. 
the prosecutor at the hearing and ought to have been 
then produced. Jeremiah v. Vas (l) and Bansilal 
Gangaram Vani v. ‘Empercr (2), referred to. 

Gr, R. P. under ss. 435 and 439 of the 
Code of Criminal Procedure 1598, and 
s. 107 of the Government of India Act and 
s. 28 of the Letters Patent praying the 
High Court to revise the order of the Fourth 
Presidency Magistrate, Egmore, Madras, 
dated October 12, 1933,in M. V. No. 1821, 
of 1933. 

“The Advocate-General and Mr. S. Nara- 
yana Rao, for the Orown Prosecutor, for the 
Crown. 

Cornish, J.—The petitioner, the United 
Motor Finance Co., represented by Miss A. 
Thear, was prosecuted under s.7 of the 
Madras Motor Vehicles Act for failing to 
pay the tax due for three quarters in 
respect ofa moter omnibus, and has been 
fined Rs.5 and ordered to pay the amount 
of the tax due. 

The motor cmnibus was registered in the 
joint names ofthe Company and oneT. A, 
Sadasiva Pillai of Tanjore. Actually the 
motor omnibus was hired by the company 
to this man. But it appears from the 
endorsements on the registration certificate 
(Ex. A.) that’ there were subsequent 
transfers of the vehicle. An attempt was 
made by the authorities to levy the taxon 
Sadasiva Pillai; but it was reported that 
he was an_ insolvent. Thereupon tha 
payment of the tax due on the vehicle wag 
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demanded of the petitioner, and the 
demand not having been complied with, 


proceedings were taken under s. 7 of the 
Act. 

The petitioner resists liability forthe tax 
on the ground that there ha’ been no legal 
proof, that the vehicle was  keptor 
used in the ‘Madras Presidency for the 
period in question, 

The basis of liability for the tax is that 
the motor vehicle is kept or used in the 
Presidency of Madras. Section 4 (1) says 
that the Local Government may by 
notification in the “Fort St. George 
Gazette” from time to.time direct that a 
tax shall be levied on every motor vehicle 
kept or used in the Presidency of Madras. 
Section 5(1) says that upon the issue of a 
notification under , sub-s.1of s.4 every 
registered owner or person having 
possession or control of any taxable motor 
vehicle shall pay to the licensing officer 
the tax due in respect of such vehicle. 
Section 7 prescribes the penalty for 
failureto paythe tax. It is therefore 
essential to the liability to pay the tax and 
tothe imposition of the penalty, for failure 
to pay that there should be sproof that the 
vehicle was kept or used within the 
Presidency of Madras for the period during 


which the tax is claimed to be due. The 
learned Magistrate has alluded in hig 
orderto the circumstance that the en- 


dorsements on the registration certificate 
describe the transferees as belonging to 
places within the Presidency. And he has 
concluded that this fact, “viewed in the 
light of the rules” sufficiently proves that 
the vehicle was kept or used in the 
Presidency during the period in question. 


We think thit this does not afford any 
adequate ground for the presumption. 
Rule 6 leaves it optional to a transferee 


transfer to the registering 
whose jurisdiction the 
transferee ordinarily resides or tothe 
registering authority within whose juris- 
diction the motor vehicle is, From all 
that appears from the endorsements, the 
transferees might. be ordinarily residing 
inthe places named but the motor 
omnibus might be lying in Mysore or 
elsewhere outside the Presidency. We 
are unable to agree with the learned 
Magistrate that the endorsements furnish 
presumptive proof that the motor omnibus 
was kept or used within the Presidency. 
Jt need hardly be said that liability toa 
penal provision in an Act must be strictly 
proved. In our opinion the requisite proof 
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is wanting here. [b has been suggested 
by the learned Advocate-General that we 
should have recourse to ss. 428 and 139 
of the Criminal Procedure Code and 
direct that additional evidence be taken. 
But we think that this power should not 
be exercised for the purpose of filling a 
gap in the prosecution case when the 
necessary evidence was easily available to 
the prosecutor at the hearing and ought to 
have been then produced: see Jeremiah 
v. Vas (liand Bansilal Gangaram v. Emperor 
(2). After the close of the arguments, on 
a subsequent date we allowed the case to 
be spoken to, An affidavit was then put 
before us averring that the Prosecuting 
Inspector had made an application in 
writing to the Magistrate for the 
examination of the Police Officer in charge 
of taxation in Tanjore and for the 
production of records relating to the 
prosecution of the hirersof the vehicle 
for non-payment of tax. The affidavit 
states that thereupon the defendant 
conceded that the hirers had been 
prosecuted and that no payment of tax 
was recovered from them;and that the 
examination of the Tanjore Officer was 
not necessary. The application was 
returned to the Prosecutor, and no order 
made on it. The affidavit does not say 
that the defendant conceded that the 
vehicle was kept or used in the Presidency. 


The suggestion made to us was that 
the Prosecutor was misled iato thinking 
that this fact was not contested by the 
defendant. But there is no affidavit 


from the Prosecutor that he was misled , 
and wecannot suppose that he was when 
he has not alleged it. 

We accordingly allow the petition, set 
aside the Magistrate's order and direct 
that the fine, if paid, shall be refunded. A 

A. Petition allowed. 


(1) 12 Ind. Oas. 961; 22 M L J 73 at p. 89; JOM LT 
506; (1911) 2 M W N 576; 36 M 457; L2 Or, L J 582. 

(2) 112 Iad. Oas. 110; 30 Bom. L R 846; A I R 1928 
Bom. 241; 29 Or. L J 990; 52 B 688, 





ALLAHABAD HIGH COURT 
Second Civil Appeal No. 846 of 1933 
September 3, 1935 

THOM AND IQBAL AHMAD, JJ. 

Lala SHIAM LAL—Puatntire— 
APPELLANT 
versus 
SHIAM LAL AND anorHER— 
DEFENDANTS — RESPONDENTS 
Partnership—Commencement of—Date of execution 
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of deed — Presumption — Question as to when 
partnership is dissolued—Mixed question of law and 
fact—Question whether inference by lower Court as to 
dissolution or non-dissolution is or is not correct, if 
m law—Civil Procedure Code (Act V of 1908), 
s. 100. 

Prima facie every instrument takes effect from the 
date of its execution provided there is no expression 
in the document indicating an intention to postpone 
its operation to a future date. A deed of partnership 
must also be governed by a similar rule, and there- 
fore unless there is something in the deed to show 
that the partnership evidenced by it was not to 
commence till a future date, the presumptiọn is that 
the partnership came into existence onthe very date 
a R of the deed. [p. 435, col. 2; p. 436, 
col, 1. 

The question when a partnership was dissolved is a 
mixed question of fact and Jaw. The facts relied 
upon by the partiesin support of their respective 
contentions on the question as to when a partnership 
was dissolved must necessarily be questions of fact 
and the findings recorded on those questions must 
therefore be findings on questions of fact. But the 
conclusion drawn from proved facts is always a 
question of law. In other words, the question whether 
the inference about the dissolution or non-dissolution 
ofa particular partnership drawn by the lower 
Appellate Court from the facts found by it isor is 
not correct, is a question of Jaw. [p. 436, col, 2.] 


S. C. A. from the decision of the District 
Judge, Agra, dated February 20, 1933. 

Messrs. Panna Lal and B. Malik, for the 
Appellant. 

Messrs. S. K. Dar and Din Dayal, for 
the Respondents. 

Iqbal Ahmad, J.-—The arguments in 
this appeal have extended over a wide 
range, but we have come to the conclu- 
sion that the decrees of the Courts below 
are perfectly correct and ought to be 
affirmed. 

The suit giving rise to the present 
' appeal was for settlement of accounts 
and, if necessary, for the dissolution of a 


partnership, which was entered into 
between the plaintiff-appellant and the 
defendant-respondents by means of a 


‘registered deed of partnership dated 
March 9, 1925. The partnership was to 
run anoil mill at Allahabad. The build- 
ing andthe machinery belonged to the 
defendants and the plaintiff agreed to 
invest a sum upto Rs. 40,000 as working 
capital. It was provided in the deed of 
partnership that no partner shall have 
the right to dissolve the partnership for 
a period of three years, and that if the 
partners desired to carry on the partner- 
ship business after the expiry of three 
years they could do so with mutual 
consent. It was also provided by the deed 
that at the time of the conclusion of partner- 
ship the stock, ete., in hand will be sold 
by auction. 

The present suit 


was filed by the 
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plaintiff on March 19, 1931. It was 
alleged in the plaint that the partner- 
ship was not dissolved till the month of 


June 1928, and, as the suit was filed 
within three years from that date, it was 
within time. The defendants contested the 
suit inter alia on the ground that the 
partnership was dissolved more than 
three years before the date of the suit and the 
suit was barred by limitation. This con- 
tention of the defendants has been 
accepted by both the Courts below. 

The trial Court held that, as the 
partnership was for a fixed term of three 
years, and as there was no reliable evidence 
to show that the parties either expressly 
or impliedly agreed to extend that period, 
the partnership came to an end on March 
9, 1928. In this connection that Court 
emphasised the fact, that, long before 
the expiry of three years, the plaintiff 
withdrew a substantial portion of the 
amount contributed by him towards the 
working capital of the partnership and 
that, as from the very outset the busi- 
ness was carried on at aloss, it was to 
the interest of the parties to terminate 
the partnership assoon as possible. The 
trial Court also made reference to the 
fact that the accounts of all the servants 
of the mill were cleared up and the 


servants were discharged in February 
1928, and that after January 1928, the 
mill never worked. 

In the trial Court it was argued on 


behalf of the plaintiff-appellant that 
even if the partnership was for a fixed 
period of three years, it could not be 
deemed to have been dissolved till June 
1928, as the business of the partnership 
was not commenced till June 1925. The 
trial Oourt repelled this contention 
holding that there was nothing in the 
partnership deed to show that the period 
of three years was to be computed from 
the date from which the mill began to 
work and that, in the absences of any 
such indication, the date of the commence- 
ment of the partnership must be deemed 
to bethe date on which the partnership 
deed was executed. The trial Court 


pointed out that the contention of the 
plaintiff that the partnership did not 
commence business till June 1928, was 


unfounded asit appeared that the period 
between the date of the execution of the 
partnership deed and June 1925 was 
spent in .cleaning the mill and in 
making preparations for crushing oil 
seeds, 
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It appears that some of the stock of 
the partnership remained undisposed of 
on March 9, 1928, and this stock was sold 
up to June 1928. The plaintiff maintain- 
ed that the sale of the stock was in 
continuance of the business of the partner- 
ship, and, as such, the partnership, must 
be deemed to have continued till the 
stock was sold, viz., till June 23, 1928. 
The trial Court held that the sale of the 
stock was not in pursuance of | any ex- 
press or tacit agreement to continue the 
partnership business, but was simply with 
a view to winding up the business, and, 
as such, the partnership could not be 
deemed to have been in existence during 
the period during which the stock in 
hand was sold. 

Having arrived at the findings noted 
above the trial Court dismissed the 
plaintiff's suit. On appeal by the plaiali 
tiff the lower Appellate Court accepted 
the conclusions arrived at by the trial 
Court. It commenced its judgment with 
the observation that the trial Court had 
written a very clear judgment to which 
nothing of importance could be added 
It held that the partnership commenced 
from the date of the partnership deed 
viz, from March 9, 1925, and, as the 
_ partnership was for a fixed period of 
three years, it came to an endon March 
8, 1928. It also accepted the finding of 
the learned Munsif that the sale of the 
stock was not in continuance ofthe 
partnership business, but was simply with 
aview to facilitate the winding up of 
the concern. 

‘The position that the partnership was 
for a fixed term of three years, with the 
option to tha parties to continue business 
after the expiry of that period, has been 
-contested or behalf of the plaintiff 
appellant. But in our judgment the 
conclusion arrived at by the Courts 
below on the point is correct. The deed 
provides that it shall not be open to any 
of the partners to sever his connection 
with the partnership fora period of three 
years. This provision in the deed is 
followed by another stipulation that ifthe 
partners desired to continue the partner- 
ship after the expiry of three years they 
could do so. These two provisions in 
the deed of partnership lead. to the 
irresistible conclusion that the parties 
contemplated that the business of the 
partnership shall be carried on for a 
fixed period of three years and that this 
period could not be curtailed by any of 
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the partners. It is further clear that the 
parties to the deed also intended and did 
agree that the period of three years could 
not be extended except with the mutual 
consent of allthe parties concerned. It 
follows that the period fixed for the 
continuance of the partnership business 
was a fixed term of three years a period 
which could not becut short, but which 
could be extended by the express or 
implied consent of the partners. The 
conclusion òf the Court below that the 
partnership was for a fixed period of three 
years, is therefore correct. 

Learned Counsel for the plaintiff 
appellant next contended that the partner- 
ship did not come into existence till the 
business of the partnership, viz, the 
crushing of oil seeds, actually commenced 
and as this event did nothappen till June 
1925 and the suit was filed within three 
years from that date, the suit was within 
time. In support of this contention the 
learned Counsel has referred to the 
definition of partnership in the English 
Partnership Act of 1890 (53 and 54 
Victoria, ch. 39, para. 1 (l). By that Act 
“partnership” has been defined as the rela- 
tion which subsists between persons carry- 
ing on a businessin common with a view 
of profit. It is argued that having regard 
to this definition a partnership cannot be 
deemed to have come into existence till 
the business is actually carried on. In our 
judgment there is no substance in this 
contention, 

In the case before we are not 
concerned with any oral agreement for 
carrying on a partnership business and 
we need not therefore discuss the va- 
rious questions that may arise when a 
partnership is or has been carried on 
in pursuance of such an agreement, 
In the present case we have a written 
deed of partnership and, the question 
that arises for consideration is whether 
the mere fact, that the pressing of the 
oil seeds did not commence till June 1928, 
leads to the conclusion that the partner- 
ship business did not commence from the 
date of the partnership deed, though there 
is nothing in the deed to indicate that 
the partnership was to come into existence 
not from the date of the execution of the 
deed, but from a future date. 


us 


Prima facie every instrument takes 
effect from the date of its execution 
provided there is no expression in the 


document indicating an intention to post- 
pone its, operation to a future date. A 
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deed of partnership must also be governed 
by a similar rule, and, therefore, unless 
there is something in the deed to show 
that the partnership evidenced by it was 
not to commence till a future date, the 
presumption is that the partnership came 
into existence on the very date of the 
execution of the deed; wide Lindley ou 
Partnership, Edn. 9, p. 501. Whether 
or not parol evidence is admissible to 
show when a partnership actually com- 
menced, when there is no provision in the 
deed of partnership specifying a date 
from which the partnership is to com- 
mence, is a question that does not arise 
in the present case. In the case before 
us it is specifically mentioned in the Part- 
nership deed that the parties became 
partners from the date of that deed. The 
whole tenor of the deed shows that the 
parties were in right earnest to run the 
mill immediately, and there is nothing 
in the deed to suggest directly or in- 
directly that the parties contemplated to 
defer the business of the partnership to 
a future date. Apart from this, as pointed 
out by the Courts below, the period in- 
tervening between March 1925 and June 
1925 was utilised for the purpose of sett- 
ing the mill in order with a view to 
working the same when the seeds were 
avaliable. That being so, there is no 
escapefrom the conclusion that the part- 
nership came into existence from the date 
of the deed of partnership, and asthe part- 
nership was for a fixed term of three 
years, ib stood dissovled on March 8, 1928, 
unless it could be shown that the parties 
by expressor implied agreement consented 
to continue the partnership business. 

This brings us to the consideration of 
the question whether the contention of the 
plaintiff-appellant that the partnership was 
continued till June 23, 1928, is or is not 
correct. The finding recorded by the lower 
Appellate Court on the point is adverse 
to the plaintiff-appellant. The learned 
Counsel] for the respondents has urged that 
the finding is a finding on a question of 
fact, and is, as such, binding on vs in 
second appeal. In support of this con- 
tention reliance has been placed on a 
Division Bench decision of this Court in 
Baijnath v. Chhote Lal (1). One of the 
members of this Bench was a party to 
that decision. In that case the question 
was when the partnership stood dissolved 
and it was observed, towards the close 
of the judgment in that case, that the 
(1) 26 A L J 243; 107 Ind. Cas. 673; A I R 1928 All 58; 
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appeal was concluded by the “finding 
of fact” recorded by the lower Appellate 
Court. The case relied upon by the 
learned Counsel no doubt lends support 
to this contention, but, on further con- 
sideration, we have come to the conclusion 
that the question when a partnership was 
dissolved is a mixed question of fact and 
law. The facts relied upon by the parties 
in support of their respective contentions 
on the question as to when a partnership - 
was dissolved must necessarily be questions 
of fact and the findings recorded on those 
questions must, therefore, be findings on 
questions of fact. But the conclusion 
drawn from proved facts is always a 
question of law. In other words the ques- 
tion, whether the inference about the 
dissolution or non-dissolution of a particular 
partnership drawn by the lower Appellate 
Court from the facts found by it is or is 
not correct, is a question of law. It fol- 
lows that in the case before us we must 
accept the facts found by the lower Ap- 
pellate Court, but we must decide whether 
the conclusion drawn: by that Court from 
those facts, viz. that the partnership was 
dissolved in March 1528, is or is not correct 
in law. ` 

The facts found by the lower Appellate 
Court are as follows: (1) The partnership 
business was run at a loss from the very 
outset, and, as such, it was to the interest 
of the parties to terminate the business as 
soon as possible. (2) The mill ceased to 
work from January 1928. (3) The accounts 
of the servants of the mill were cleared 
up and the servants were discharged in 
February 1928. 

These facts coupled with the fact that 
the partnership was for a fixed term of 
three years furnished sufficient justification 
for the finding recorded by the lower Ap- 
pellate Court that the partnership came 
to an end in March 1928. We, therefore, 
accept that finding. The answer to the 
question, whether or not the disposal of 
the assets of a partnership, which had’ 
been entered into for a fixed and definite 
period, is or is not in pursuance of an 
agreement to continue the business after 
the stipulated period is never free from 
difficulty. In some cases the disposal of 
the assets may be in pursuance of such 
an agreement; in others the disposal may 
be simply to facilitate the winding up of 
the concern. The decision of each. case 
much depend on its own facts and cir- 
cumstances and it is impossible to lay 
down any rule of universal application on 
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the subject. In the present case the Courts 
below held that the sale of the little 
stock that remained in hand could not be 
deemed to have been in pursuance of an 
agreement to extend the period of part- 
nership and we agree with that find- 
ing. 

Learned Counsel for the appellant lastly 
argued that a reply to a notice sent on 
behalf of the defendants to the plaintiff 
constituted an acknowledgmeni of liability 
on the ‘part of the defendants to render 
accounts and as the present suit was filed 
within three years of the date of that 
acknowledgment, it was within time. This 
point was not raised in either of the 
Courts below, nor was any reference to 
this alleged acknowledgment made.in the 
plaint as required by O. VIII, r. 6, Civil 
Procedure Code. It would not, therefore, 
be fair to the respondents to allow this 
point to be raised for the first time in 
second appeal. Apart from this, on a per- 
usal of the reply referred to, it is abund- 
antly clear that it does not contain an 
acknowledgment of liability by the defen- 
dants to render accounts to the plaintiff. 
For the reasons given above we afirm 
the decrees of the Courts below and dis- 
miss this appeal with costs. 


N. Appeal dismissed, 
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Hindu Law—Adoption—Widow's authority to 
adopt, whether extinguished by her first adopted 
son attaining competency before death—Will—Con- 
struction—Object should be to ascertain intention 
from wording—Entire will and circumstances must 
be taken into account—Res judicata—Mutation ap- 
plication based on valid adoption—Application 
dismissed without considering validity of adoption 
—Question of validity, whether can be challenged 
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A Hindu widow's authority to adopt is not exting- 
uished by the mere fact that her first adopted son 
attained ceremonial competence before death; the 
power of adoption under the husband’s authority 
is not exhausted at the death of the son first 
adopted by the widow, Amarendra Man Singh v. 
Sanatan Singh (4), followed. 

Inconstruing the will, the object should in 
all cases be to ascertain from its wording the 
expressed intention, and effecthasto be given to 
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the same. The intention hasto be gathered from 
the words of the entire will, taking them in the 
ordinary meaning, not overlooking the predeliction | 
of the class to which the testator belonged. The 
surrounding circumstances have to be considered, 
and among such surrounding circumstances 
which the Court is bound to consider, none 
would be more important than race and religious 
opinions; and the Court is bound to regard as 
presumably (and in many cases certainly) pre- 
sent to the mind of the testator influences and 
aims arising therefrom. Venkata Narasinha Appa- 
row v. Parthasarathy Apparow (1), referred to. 
Where an application was presented by the ap- 
plicant for ntutation of his name in place of the 
deceased and the application was based on 
valid adoption of the applicant but the application 
was rejected and subsequently a suit was filed against 
the applicant challenging the validity of his 


adoption: 

Held, that since the validity of the adoption 
was not considered inthe mutation proceeding, 
the order rejecting the application did not 
operate as res judicata. 

C. A. from the original decree of the 


Sub-Judge, 
ber 23, 1931. 

Messrs. Brojolal Chakravarti, S.C. Jana, 
Dwijendra Nath Dutt, Susil Kumar Bose 
and Byomkesh Bose, for the Appellant. 

Messrs. Gunada Charan Sen, Bijon Kumar 
Mukherjee and Pramatha Nath Mitra, for 
the Respondents. 


Murshidabad, dated Decem- 


Judgment.—This is an appeal from the 
decision of the learned Subordinate Judge 
of Murshidabad, in a suit for possession, 
on declaration of the plaintiffs’ title to the 
properties in suit. Plaintiffs Nos. 1to3 
claimed to be the reversionary heirs of one 
Indu Bhusan Chowdhury, the adopted son 
of Sasi Bhusan Chowdhury. Plaintiff No. 4 
clamed title to the properties in litigation as 
the purchaser of one-fourth share of the 
same from the first three plaintiffs. The 
history of the title on which the claim in 
suit was based may be briefly stated: One 
Sasi Bhusan Chowdhury died on January 7, 
1908, without issue, but leaving two 
widows surviving him, Basanta Kumari 
Chowdhurani and Raseswari Chowdhurani, 
By a will dated August 3, 1907,Sasi Bhusan 
Chowdhury appointed the widows as exe- 
cutrices. There was a provision made in 
the will for adoption of sons by the widows. 
The elder widow Basanta Kumur Chow- 
dhurani adopted a son, Indu Bhusan Chow- 
dhury, on July 22, 1909, after probate of 
the will-of ‘Sasi Bhusan Chowdhury was 
obtained by the executrices under the will 
on July 22, 1908. 

The adopted son attained majority on 
April 8, 1923, and according to the terms 
of the will the properties left by Sasi 
Bhusan Chowdhury wee made over to the 
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adopted son. Thereafter the adopted son 
died unmarried on February 20, 1925. The 
junior widow Raseswari Chowdhurani then 
adopted Sasanka Bhusan Chowdhury, the 


defendant inthe suit, on April 26, 1926. 
Basanta Kumari Chowdhureni, the elder 
widow who had adopted Indu Bhusan 


Chowdhury under the terms of the will of 
Sasi Bhusan Chowdhury, died on Decem- 
ber 27, 1925. According to the plaintiffs, 
the adopted son Indu Bhusan Chowdhury 
having died while in possession of the 
estate of his father Sasi Bhusan Chow- 
dhury in absolute right as his father’s 
heir, and having died unmarried, the 
adoptive mother Basanta Kumari Chow- 
dhurani inherited the estate of Sasi Bhusan 
Chowdhury, mentioned as the Dengapara 
Estate in the proceedings, as the only 
heir of Indu Bhusan Chowdhury. The 
aforesaid Basanta Kumari OChowdhurani 
having died, plaintiffs Nos. 1 to 3 were the 
reversionary heirs of Indu Bhusan Chow- 
dhuary as his nearest sapinda agnates, and 
were entitled to have their title to the pro- 
perties in litigation declared, as such heirs, 
on the footing that the adoptionof the 
defendant Sasanka Bhusan Chowdhury by 
Raseswari Chowdhurani was invalid. It 
was asserted by the plaintifis that Rases- 
wari Chowdhurani could not validly adopt 
a son under the terms of the will of her 
husband Sasi Bhusan Chowdhury, as the 
authority to adopt so far as Raseswari 
Chowdhurani was concerned, came to an 
end as soon as Basanta Kumari Chow- 
dhurani, the senior widow of Sasi Bhusan 
Chowdhuri, inherited his estate, as heir 
of the deceased adopted son Indu Bhusan 
Chowdhury. 


“The claim in suit was resisted by the 
defendant Sasanka Mohan Chowdhury, the 
son ado, ted by Raseswari Chowdhurani, 
and the Issue, as stated by the Judge in 
the trial Court, on which the parties fought 
the litigation was Issue No.3 raised for 
determination in the suit, on the pleadings 
of the parties concerned : 

“Ts the adoption of the defendant by Raseswari 
Chowdhurani invalid in law and void? Had Raseswari 
Ohowdhurani power to take the defendant in adop- 
tion ? Did the authority to adopt if given by 
Raseswari Ohowdhurani’s husband become incapable 
of execution, and did such authority, come to an 
end as soon as the Dengapara Estate became vested 
in or possessed by Indu Bhusan Ohowdhury’s mother 
Basanta Kumari Chowdhurani ?” $ 


The issue thus raised for decision in 
the case was decided by the trial Court in 
favour of the plaintiffs in the suit. Hence 
this appeal. It must be noted that the 
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other questions raised in the suit, to which 
several other issues related, were not 
argued before us in this appeal. The 
only question for consideration in the 
appeal is whether the Judge in the trial 
in his decision that the 
adoption of the defendant by Raseswari 
Chowdhurani is invalid, 

The power of adoption .was conferred 
by Sasi Bhusan Chowdhury on his two 
widows by his will, and the extent of that 
power has to be determined with reference 
to the contents of the will. In construing 
the will, the object should in all cases 
be to ascertain from its wording the 
expressed intention, and effect has to be 
given to thesame. The intention has to 
be gathered from the words of the entire 
will, taking them in the ordinary meaning, 
not overlooking the prediliction of the class 
to which the testator belonged. As was 
observed by their Lordships of the Judicial 
Committse of the Privy Oouncil in 
Venkata Narasimha Apparow v. Partha- 
sarathy Apparow (1), surrounding circum- 
stances have to be considered and among 
such surrounding circumstances which the 
Court is bound to consider none would be 
more important than race and religious 
opinion; andthe Court is bound to regard 
as presumably (and in many cases cer- 
tainly) present tothe mind of the testator 
influences and aims arising therefrom. 

The relevant portions of the will of Sasi 
Bhusan Chowdhury, bearing upon the 
question in controversy in the case before 
us are those contained in paras.1 and 2, 
and those inthe last part of para. 7 : 

_l. “Ihave no issue. I havetwo married wives 
living. The name of the first wife is Basanta 
Kumari Ohowdhurani and that of the second wife 
is Raseswari Ohowdhurani. After my death my 
aforesaid two wives shall be in possession in equal 
shares, widow's estate, till the attainment of 
majority by the adopted son, of the movable and 
immovable properties left by me and shall perform 
the sevaand Puja of the Goddesses Saraswati and 
Kali and also the Dewali and other festivals 
and ceremonies which are being performed from 
before, ln no way shall they be competent to sell 
or alienate any property. On the adopted son 
attaining majority, the executrices shall hand over 
the charge of the entire estate to the adopted son. 
From that time the adopted son after attaining 
majority takes the estates in his own hand my 
aforesaid two wives shall get monthly allow- 
ance of Rs. 200, each receiving Rs. 10,80 long as 
they will live and the adopted son shall be bound 
to pay that, and that shall bea charge upon the 
estate. ~My aunt (father’s sister) MKhantomoni 
Dassya, shall receive a monthly allowance of Rs. 10 
till herdeath from my estate, Finis.” 


(1)41 IA 51; 23 Ind. Oas. 166; 37M 199; (1914) 
M WN 299; 12A L J 315;18 OWN 554; 26M Ld 
411; 15ML T285; 16 Bom. LR 328 (P 0.) 
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2“I give my aforesaid two wives permission to 
adopt sons. According to my permission they both 
ofthem shall be entitled to adopt six sons in 
succession each adopting three, i e. to say, my 
first wife Basanta Kumari Chowdhurani will adopt 
a son first and after the death of that adopted son 
my second wife Raseswari Ohowdhurani will next 
adopt a son in case of death of the said adopted 
son, my first wife will again adopt a son. In this 
way both of them together shall be entitled 
to adopt six sons successively. In case of death of 
one out of my two wives the surviving wife shall 
be entitled to adopt the remaining number of sons 
successively. My two wives shall not be entitled 
to partition the properties, etc., of the estate, but if 
they do not pull on well, they shall be entitled to 
make a division of the profits so long as the estate 
shall be under their charge. If the two wives do 
not pull on well with the adopted son from after the 
adoption and the during the minority of the adopted 
son, then the adopted son shall receive a monthly 
allowance of Rs. 50 from the estate for his own 
personal expenses. The executrices shall pay the 
expenses of the education of the adopted son from 
the estate.” 

7. “Ifmy aforesaid two wives do not adopt any 
son within reasonable time orif they die before 
adopting any son, then the income of all the pro- 
perties of my estate shall be spent in the seva 
and puja, etc., of the aforesaid idols Radha Krishna 
Thakur and the executrices or’ the co-adjutors or 
any of them who shall be living shall appoint a 
religious and proper person as shebait and that 
shebatt shall appoint his successor and so on. This 
ismy last will. By this will I cancel the will which 
I executed on Pus 26, 1312 B.S, dated Sraban 
18, 1314 B. S." 


Applying the rule of interpretation refer- 
red toabove, to the aforesaid provisions 
contained in the will before us, there can 
be no doubt that the primary intention of 
the testator Sasi Bhusan Chowdhury was 
to perpetuate his line of succession by 
lineal descendants, That was the intention 
underlying the provision for the adoption 
of six sons, one after another by the two 
widows. ‘There was no idea in the testator, 
that the properties left by him were to 
pass over to the agnatic relations as the 
first three plaintiffs are that is what is 
clearly expressed in the last part of para. 
7 of the will and that is what is in con- 
sonance with the ideas of a Hindu governed 
by the Dayabhaga Law prevalent in Bengal 
with all his prediliction in the matter of 
inheritance, religion and otherwise. If 
the two wives did not adopt for any reason 
whatsoever, the income of all the properties 
of the estate were tobe spent in the seva 
and puja of the family deities. There was 
no idea prevalent in the mind of the tes- 
tator that the properties were to pass to 
any but the direct descendants. It is 
significant that the widows were merely to 
have the power of enjoyment over the 
properties left by their husband 
direction contained in their husband's will 
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was to hand over the same to the adopted. 
son, as soon as he attained majority. Th? 
provision for six successive adoptions bY 
the two widows indicated the keen desir® 
onthe part of the testator to perpetuat® 
his line by sons adopted by his wives. 
In the matter of adoption the two wives 
were to be considered as one person acting 
under the authority bestowed upon them 
by the husband so faras adoption of sons 
was concerned. The importance of the 
aspect of the provisions of the willis that 
although ason duly adopted might at- 
tain majority entitling him to get possession 
of the properties left by Sasi Bhusan 
Chowdhury, the power of adoption remain- 
ed inthe widows, in the event that hap- 
pened, the adopted son dying unmarried. 
Regard being had tothe intention of the 
testator, there was no vesting of the estate 
in the senior widow as the heir of the son 
adopted by her the power of adoption 
conferred on the two widows taken toge- 
ther remained in abeyance and there was 
no bar to the exercise of that power by the 
junior widow on the son adopted by the 
elder widow dying unmarried. She testa- 
tor didnot intend that his estate should 
pass to any of the widows absolutely, or 
vest in any of them, nor was there the 
intention that the authority to adopt was not 
to beexercised in the event that happened, 
namely, the son adopted dying without 
leaving a male lineal descendant. The 
vesting of the estate in one of the two 
widows, and the passing of the same to the 
distant agnates on the death of one of the 
widows was not a thing intended or contem- 
plated by Sasi Bhusan Ohowdhury; what 
was contemplated was in the events that 
happened that one of the two widows would 
exercise the power of adoption that was still 
in existence. That was what was done by 
the junior widow Raseswari Chowdhurani 
on April 26, 1925, after the son adopted by 
the elder widow Basanta Kumari Chow- 
dhurani had died unmarried on February 
22, 1925, and it was in accordance with 
the intention of the testator Sasi Bhusan 
Chowdhury as expressed in his will. It 
may be noticed in this connection that the 
widow's death and for the purpose of the 
case before us the death of both the widows 
who have tobe taken to be one, so far as 
the authority to adopt was concerned, is the 
limit of time within which and the exist- 
ence of male issue in the male line the 
condition subject to which the power of 
adoption conferred by the willof Sasi 
Bhusan Chowdhury could be exercised. 
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° As a general rule there is no limit of 
time for the exercise of the power of adop- 
tion by the widow in whom her husband’s 
estate has vested, she may adopt at any time 
she pleases when the estate is vested in 
her: see Mutsaddi Lalv. Kundan Lal (2). 
In the case before us, no vesting of the 
estate in any ofthe two widows was in- 
tended and the estate could not under the 
clear terms of the will, vest in one of the 
widows on the death of the son adopted 
by her. The position created by the adop- 
tion of Sasanka Bhusan Ohowdhury by 
the junior widow Raseswari Chowdhurani 
in the case before us, was something 
similar tothe position which came up for 
consideration of this Court inthe year 
1900 and whico was dealt with by the 
eminent Judge Sir Gooroo Das Banerji, in 
his judgment in Rai Jatindra Nath v. 
Amrit Lal (3), where on a review 
of the authorities bearing on the question 
under consideration, it was stated that the 
weight of authority was in favour of the 
view thata Hindu widow adopting a son 
under the authorily of her deceased hus- 
band upon the deathofa son adopted or 
begotten whose estale he inherited as mother 
divests herself of that estate by the act 
of adoption in favour of the son last adapted; 
and it was held that the correct view 
would be to hold that when a Hindu widow 
adopts a second son,upon the first son 
dying unmarried, the second adopted son 
takes the estate immediately on his adop- 
tion. The differentiating element in the 
case before us is that there were two 
widows with power of adoption given to 
them to be exercised alternately up to the 
number six and the vesting of the estate 
even if such could be contemplated under 
the terms of the will, which as already 
indicated could not be. There could not 
be any vesting of the estate in one of the 
two co-widows, to the exclusion of the other 
who had the authority to adopt in her, 
which remained in abeyance during the 
lifetime of the son adopted by the elder 
widow. 

The Judge inthe trial Court, it would 
appear, paid little attention to the terms 
and the provisions of the will bearing 
directly upon the question in controversy 
between the parties to the suit. He has 
proceeded ona discussion of the law on 
the subject of vesting.of the estate in the 
widow onthe death of the son adopted by 

(2)83I A 55; 28A 377; 34 L J 246; 8 Bom 


LR 371; 16 MLJ 174;1MLT y8(P 0), 
(3) 50 WN20. 
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her andhas onthe authority of decisions 
referred to in his judgment, come to the 
conclusion that the power to adopt 
became incapable of execution on the 
vesting of the husband’s estate on some 
one other than herself. The proposi- 
tion as laid down by the trial Court 
cannot be accepted on the provisions of 
the will of Sasi Bhusan Ohowdhury, to 
which detailed reference has been made 
above, and for reasons stated hereinbefore. 
In so far as the authority of decisions 
in this country and of their Lordships of 
the Judicial Committee of the Privy 
Council are concerned, referred to in the 
judgment of the Court below, no useful 
purpose can be served by entering into a 
discussion on them. Most of the decisions 
mentioned by the Judge in the Ovurt below 
were considered by their Lordships of the 
Judicial Committeein Amarendra Mansingh 
v. Sanatan Singh (4), in which the point 
was raised that a widow's power of adop- 
tion was extinguished on the death of the 
son first adopted, inasmuch as he had 
then attained full ageand full legal capa- 
city to continue his line, and that the 
subsequent adoption of a son could not 
divest the estate which had vested in the 
nearest collateral heir of the last male 
holder. On that decision, what must now 
be taken to be the settled law, appears to 
be this. A widow's authority to adopt is 
not extinguished by the mere fact that her 
first adopted son attained ceremonial com- 
petence before death; the power of adoption 
under the husband’s authority is not ex- 
hausted at the death of the son first 
adopted by the widow. It is useful to 
refer to the main reasons assigned for the 
decision arrived at by their Lordships 
which were summarised in the following 
manner, after an exhaustive review of the 
case law on the subject: 

“The vesting of the property on the death of 
the last holder in some or other than the adopt- 
ing widow, be it either another co-parcener of the 
joint family, or an outsider claiming by reverter, 
or by inheritance cannot be in itself the test of the 
continuance or extinction of the powerof adoption. 
The true principle must be found upon the reli- 


gious side of the Hindu doctrine and to the efficacy 
of sonship.” 


As to this doctrine taken to be well- 
established, what was stated was this: 

“Their Lordships feel that great caution should be 
observed in shutting the door upon any authorised 
adoption by the widow of a sonless man .....The 


(4) 60 I A 242; 143 Ind. Oas. 441; A IR 1933P O 
155; 12 Pat. 642; Ind. Rul. (1933) P O 168; 37 O W 
N 938; (1933) M W N769; 38 LW 1; 6M LJ 
203; 14 P L T 399; (1933) A LJ 710; 57 OL J 593; 
35 Bom, L R 859 (P 0). 


1935 


Hindu Jaw itself sets no limit to the exercise of 
the power during the life-time of the donee, and the 
validity of successive adoptions in continuance of 
the line is now well recognised. But there must 
be some limit to its exercise, or at all events, some 
conditions in which it would be either contrary to 
the spirit of the Hindu doctrine to admit its con- 
tinuance, or inequitable in the face of the other 
rights, to allow it to take effect, has long been 
recognised both by the Courts in India and by 
this Board.” 


This pronouncement recently made by the 
Judicial Committee, on a review of the pre- 
vious case-law on the subject under con- 
sideration, is in consonance with what 
was stated to be the law prevalent in 
Bengal by Gooroo Das Banerji, J., in 
Rai Jatindra Nath v. Amrit Lal (3) referred 
to in a previous part of the judgment. 
The law as now authoritatively laid down 
in Venkata Narasimha Apparao v. Partha- 
sarathy Apparao (1) has, it may be noticed 
been followed by their Lordships of the 
Judicial Committee in Vijaysingji Chhatra- 
singji v. Shivsangji Bhumsangji (5). On 
the provision of the will of Sasi Bhusan 
Chowdhury bearing on the question arising 
for consideration in this appeal, and on 
the authority of decisious of their Lordships 
of the Judicial Committee, the judgment 
of the trial Court, in favour of the plaint- 
iffs in the suit, cannot be upheld. It 
remains to be mentioned that a question 
relating to the application of the rule of 
res judicata against the defendant in the 
suit, was raised before us on behalf of 
the plaintiffs-respondents in this Court, in 
support of the decree passed by the trial 
Oourt in their favour. It was urged that 
the defendant-appellant could not be allow- 
ed to agitate the question of validity of 
his adoption, in view of an order passed 
by this Court on August 10, 1925, rejecting 
an applicalion made by him for the sub- 
stitution of his name in the place of 
Indu Bhusan Chowdhury, after the said 
Indu Bhusan Ohowdhury died on Feb- 
ruary 20, 1925. It needonly be stated in 
this connection that the validity of the 
adoption of the defendant was not consi- 
dered and decided by this Court, in the 
order for substitution to which reference 
has been made above. The plea of res 
judicat as raised in this appeal for the first 
time during the course of argument, on 
which no issue in the suit was directed, 
appears to be wholly unsupportable. In 
the result, the appeal is allowed, the de- 

(5) 39 O WN 682; 155 Ind. Cas. 493; AI R1935 
PO 95: 62I A161; 59 B 360; (1935) OWN 645: 
(1935) M WN 534; 7R P 0207; 68 M L J 701; 


(1935) A LJ 690; 610 L J335; 42 L W. ; 37 
Bom. L R562 (P 0O) 
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cision of the trial Court and the decree 


. passed by it in favour of the plaintiffs- 


respondeuts are set aside. The suit in- 
stituted by the plaintiffs-respondents, out 
of which this appeal has arisen, is dis- 
missed with costs throughout. 

D. Appeal allowed. 


ALLAHABAD HIGH COURT 
Civil Revision Application No. 562 of 1934 
August 29, 1935 
Baspat, J. 
GANGA SINGH AND OTAERS—DEFENDANTS 
—APPLIOANTS 
versus 
Kanwar JITWAR SINGH AND ANOTHER 
— PLAINTIFF AND Pro forma DEFENDANT 
— OPPOSITE PARTIES 

Civil Procedure Code (Act V of 1908), Sch, TI, 
para. 15—Award—Court which made the reference— 
Whether can set aside award on ground that refer- 
ence was bad—Agreement to refer~All parties 
interested not joining—Reference, if bad. 

The Court itself which made the reference to 
arbitration is not competent to set aside the award 
under Sch. II, para, 15, Oivil Procedure Code, on the 
ground that the reference was bad. Kanhaya Lal 
v. Jagannath (1), Gopal Das v. Baij Nath (2), Mahadeo 
Prasad v. Badri Das-Ram Sarup (3) and Tej Singh 
v. Gast Ram (4), referred to. 

Where a person interested does not join in 
agreement to refer, the order of 
bad. 

©. R. App. against the order of the 
Munsif, Jalaun, dated August 3 , 1934. 

Mr. Krishna Murari Lal,for the Appli- 
cant. 

M. A. M.Gupta, for the Opposite Parties, 

Order.—The facts of this case, at least 
those which can engage the  atttention 
of this Court are similar to the facts in 
Civil Revision No. 637 of 1934, and my 
decision in this case will govern my de- 
cision in the other revision as well. 

It appears that Kunwar Jitwar Singh 
brought a suit for pre-emption against 
Ganga Singh, Sughar Singh, Deo Singh 
and Musammat Pariharin. The last defen- 
dant was the vendor and as such a pro- 
forma defendant. At one stage the 
plaintiff and Ganga Singh and Deo Singh 
referred their dispute to arbitration. 
Sughar Singh, defendant No. 2, was a Sub- 
Inspector at a different place and proceed- 
ings against him were ex parte and he 
neither filed a written statement nor 
engaged any Counsel nor was he a singna- 
tory to the deed of referrence. The Court, 
however, referred the matter to arbitra- 
tion and the arbitrator decided that the 
plaintiff's suit ought to be dismissed. 


the 
reference is 
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On this Jitwar Singh, the plaintiff, filed 
objections before the Court below and 
prayed that the award be set aside ‘be- 
cause the reference to arbitration was not 
by allthe parties interested and because 
the arbitrator was guilty of misconduct. 
The Court below has held thatthe arbi- 
trator took great pains in the matter and 
acted with perfect impartiality. It has 
however, held that the order of reference 
was bad inasmuch as Sughar Singh was 
a person interested and he did not join in 
-the agreement to refer. I agree with the 
Court below that Sughar Singh was a 
person interested end the reference to 
agree was in that sense perhaps bad, 
although it is contended before me that 
Ganga Singh was the head of the family 
and his agreement should be deemed to 
be an agreement on behalf of the other 
two defendants who were his younger 
` brothers. The fact, however, remains that 
Ganga Singh at first tried to defend the 
suit on behalf of his brothers but ulti- 
mately the written statement was by him 
alone. TItis not posrible upon the materi- 
als on the record to hold that the agree- 
ment by Ganga Singh should be deemed 
to bean agreement by Sughar Singh as 
well who did not sign the agreement. 

The question which has, however, been 
strongly argued before me 18 that the 
learned Munsifhas set aside the award 
purporting to act under cl. 15, Second 
Schedule tothe Civil Procedure Code and 
it is said that the Court below had no 
jurisdiction to set aride the award under 
cl. 15, inasmuch as the jurisdiction of the 
trial Court in a matter like this is con- 
fined to the condition laid down therein, 
Tt is clear that the objection to the award 
in the shape in which itis made, namely 
on the ground ofa bad order of reference, 
does not come within cls. (a) and (b) 
ofc]. 15, mnoreven within cl. (e) except 
perhaps on the ground “of being otherwise 
invalid.” Sofar as this Court is concerned, 
the authorities are to the effect that it is 
not possible to hold that an objection which 
` attacks the validity of the agreement to 
refer can come within the expression “or 
being otherwise invalid.” I might refer 
to the case of Kanhaya Lal v. Jagannath 
(1), where Walsh, J. at p. 37* after having 
stated the facts of the case, observes : 

“The ground taken and adopted in the decision 
of this case isno ground affecting the validity 
of the award at all. It is merely adecision that 

(1) 19 A L J 33; 60 Ind. Cas. 857; AT R 1921 All. 
16; 43 A 305 
* Pageof 19 A. L., J—[Hd.] 
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the Court ought not to have referred. Is that 
amatter affecting the validity of the award once 
the dispute has been referred.“ 

This case was considered in the case 
of Gopal Das v. Baij Nath (2), where Sulai- 
man, J. says: 

“But in Kannaya Lal v. Jagannth (1), decided 
by a Bench of which the same learned Judge was 
a member it was remarked that objections as to 
the validity ofa reference to arbitration was not 
an objection within the meaning ofr, 15..... With 
this last observation we agree.” 

In Mahadeo Prasad v. Badri Das Ram 
Sarup (3), Mukerji, J., observes : 

“We are of opinion that on principle and on 
authority the four words quoted (or being otherwise 
invalid) do not and cannot cover an award where 
the reference itself is bad. The Court is required to 
consider whether an award is good or bad. On prin- 
ciple, therefore, the words ‘or being otherwise invalid’ 
should not be taken asincluding the question whe- 
ther there was a valid reference to the arbitra- 
tion.” 


In Tej Singh v. Gasi Ram (4), Ashworth, 
J. held that : 

“Paragraph 15 of the schedule does not apply to 
an award which has been made upon a reference 
to make which the Court had no jurisdiction.” 

It would thus appear that the force of 
authority in this Court is in favour of the 
view that the Court itself which made the 
reference is not competent toset aside the 
award under cl. 15 on the ground that the 
reference was bad. There is, therefore, 
considerable force in the contention of 
learned Counsel for the applicants that the 
Court below had no jurisdiction to set 
aside the award on the ground that the 
reference to arbitration was bad inasmuch 
as it had notthe concurrence of all the 
parties interested, and I am asked to set 
aside the decision of the Court below un- 
der s. 115, Civil Procedure Oode, as being 
without jurisdiction. 

On behalf of the opposite party it is 
contended that I should not so act because 
after allthe matter is before me and 1 
should see for myself whether the refer- . 
ence was bad and whether the award 
should be set aside on that ground. This 
contention is advanced on behalf of the 
plaintiff and tomy mind it comes with a 
very bad grace from him. He signed 
the agreement to refer; he was present 
throughout the proceedings before the 
arbitrator and when he lost before the forum 
chosen by himself he comesto the Oourt 
and asks that Court to cancel its previous 
orderto which he had given hisfull con- 


(2) 24 A LJ 235; 91 Ind. Cas. 980; A I R 1926 All. 
238; 48 A 239, 

(3) 26 A L J 1009; 110 Ind. Cas. 881; 50 A 955; A 
I R 1929 All. 740. 

(4) 49 A 812; 102 Ind. Oas. 236; A I R 1927 All. 
563; 25 AL J 606. 
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currence on the ground that it is defective 
by reason ofthe fact that one of the parties 
interested (that party not being himself) 
had not assented to the: agreement to 
refer. I think it does not lie inthe mouth 
of the plaintiff to pick holes inthe award 
on this score. h 

I, therefore, am of the opinion that if 
the matter had come up beforeme in 
revision on the plaintiff's application if 
the Court below had passed a decree in 
accordance with the award, I would have 
been very loath to interfere. The last 
contention by Dr.Vaish was that although 
the trial Oourt may not have jurisdiction 
under cl. 16, Second Schedule, Civil Pro- 
cedure Code to set aside an award under 
circumstances like the present yet there 
is nothing to prevent the Oourt from 
acting under s.151, Civil Procedure Code, 
ina matter of this kind: The answer to 
this is that the Court below has not pur- 
ported toact unders, 151 but the entire 
trend of his judgment shows that he was 
of the opinion that he had jurisdiction 
under cl. 15 to interfere. If the Court 
- below had acted under s. 151, Civil Pro- 
cedure Code, it might have been a question 
open to some doubt whether I in my revi- 
sional jurisdiction should have interfered 
with the Court below where he had acted 
in order to prevent any abuse of the 
process of the Court. 

On the whole I am of the opinion that 
the order of the Court below should be 
set uside. Ihave been influenced, to a 
great extent by the fact that ifthe order 
of the Court below is maintained the in- 
Violability which attaches to an award 
where the arbitrator has taken great pains 
and has acted with perfect impartiality 
would vanish, and after all the plaintiff 
was a pre-emptor asserting a right which 
is not avery strong right and under the 
award all that happened was that the suit 
was dismissed. 

Forthe reasons given above I allow this 
application, set aside the order of the Court 
below and confirming the award, pass a 
decree in terms of the award. Parties will 
bear their own costs subsequent to the 
filing ofthe award up till this Court. In 
the decree that will be passed on the basis 
of the award the suit of the plaintiff will 
be dismissed with costs. 


N. Order accordingly. 
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CALCUTTA HIGH COURT 
Civil Rule No. 1591 of 1934 
July 16, 1935 È 
NASIM ALI AND HENDERSON, JJ. 
INDU BHUSAN ROY CHOUDHURY 
— PLAIN TIFE—PETITIONER 


versus 
SECRETARY or STATE— Opposite 

Party 
Court-fees—Refund—Principle—Court Fees Act 


(VII of 1870), ss. 13, 14,15—Court, if can order 
refund of. court-fees under inherent powers—Civil 
Procedure Code (Act V of 1908), s. 151—Whetier 
confers new powers—Powers to prevent abuse of 
process—Court cannot exempt litigant from obligation 
under Statute. 

The principle underlying the refund of court- 
fees seems to be that Government should not 
profit by the mistake ofa litigant or of a Court 
as to the amount ofcourt-fees payable under the 
Court Fees Act, and in cases of such mistake, the 
Court should order refund for ends of justice, 

|Case-law referred to.) f 

Where a litigant has paid fees which he was 
bound to pay under the law for his plaint or 
memorandum of appeal, the Oourt by ordering 
refund under the inherent power cannot  indirecly 
exempt him’ from the obligation imposed upon him 
by the Statute and thereby nullify the provisions 
of s. 6, Court Fees Act. The legislature, however, 
has made certain exemptions and these are to be 
found in ss 13, 14 and 15, Court Fees Act, 
Galstaun v. Janaki Nath Roy (2), dissented from, 

Section 151, Oivil Procedure Code, does not con- 
fer new power on the Court. It simply saves the 
inherent power of the Court to make such orders as 
may be necessary for the ends of justice or to 
prevent abuse of the processof the Court in caseg 
and circumstances which are not covered by the 
express provision of the Code, which deals only 
with procedure and not with substantive rights 
and obligations. By the exercise of inherent power, 
the Court cannot exonerate a litigant from an 
obligation imposed upon him by the Statute. 

Messrs. Gunada Ch. Sen and Bhupendra 
Nath Das Gupta, for the Petitioner. 

Dr. Basak, for the Opposite Party. | 

Henderson, J.—This is a Rule vbtained 
by the petitioner calling upon the Secretary 
of State for India in Council to show cause 
why the petitioner should not be granted 
a certificate authorizing him to receive back 
from the Collector a certain sum paid as 
court-fees on a plaint. The facts which 
require to be noted are as follows: The 
petitioner is the common manager of a 
certain estate in the District of Bakargunj. 
His predecessor instituted a suit for rent 
in the Court of the Subordinate Judge at 
Khulna, the plaint was insufficiently 
stamped, several adjournments were grant- 
ed in order to enable the plaintiff to pay 
the deficit but eventually the plaint waa 
rejected on July 20, , 1933. Then on 
March 13, 1934, the petitioner applied to 
pay the deficit court-fees and he was given 
five days within which to do so. The 
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Subordinate Judge then restored the suit 
to the file, purporting to act under s. 151, 
Hiwil Procedure Code. One of the defend- 
ants then obtained a Rule from this Court 
which was eventually made absolute, it 
being held that the petitioner's proper re- 
medy was by way of appeal and that the 
Subordinate Judge's order was passed with- 
out jurisdiction: it was accordingly set 
aside. The petitioner then obtained this 
Rule and asks us to give him a certificate 
authorizing him to receive back from the 
Collector the whole sum which was paid on 
account of court-fees. 

From what has been said above it is 
clear that the retitioner is not entitled to 
any relief under the provisions of the 
Court Fees Act. But we are asked to 
grant a certificate under the inherent 
jurisdiction which is preserved to Courts 
under s. 151, Civil Procedure Code. On 
behalf of the opposite party Dr. Basak has 
- contended firstly that the Courts have no 
such power in relation to a refund of court- 
fees and secondly that the fac's of the 
present case do not entitle the petitioner 
to any relief. 1 should certainly not be 
prepared to hold that the Courts have 
no jurisdiction to grant relief in suitable 
cases, thoughthere may -be some doubt 
as to the precise form which the relief 
ought to take. This matter was considered 
by the Madras High Court in the case report- 
edin Thammayya Naidu v. Venkatraman- 
amma (1). In that case the petitioner had 
paid excess couri-fees, Thelearned Judges 
held that it would be unjust and unreason- 
able for the High Court to refuse to assist 
him to recover them and granted him a 
certificate to the effect that excess court- 
fees had been paid leaving it to the Revenue 
Authorities to decide whether a refund 
should be made or not. With that deci- 
sion I respectfully agree. I am not pre- 
pared to say that the particular form of 
certificate provided for in ss. 13, 14 and 15, 
Court Fees Act, ought to be granted in 
cases which are altogether outside the 
scope of the Act. I should therefore be 
prepared to grant the petitioner a certi- 
ficate to the effect that he ought to be 
granted a refund provided that he could 
persuade us that his petition has any 
merit in it. 

The reported cases generally deal with 
petitions for a refund of court-fees, which 
have been improperly levied. The present 

(3) 55 M 641; 139 Ind. Oas. 131; AIR 1932 Mad; 


438; 62M LJ 541; (1932) M W N 420; 35 L W 618; 
Ind, Rul, (1932) Mad. 625. 
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base is not one of that character and it 
is not even suggested that the court-fees 
paid were improper. The only ground 
upon which the prayer for a refund is based 
is that the suit was not tried out. I would 
understand a principle by which ‘an un- 
successful plaintiff or appellant should 
be held entitled to a refund of court-fees 
on the ground that he gained no benefit 
by the litigation. Mr. Sen did not even 


contend that we ought to give effect to 
any such principle. But if we are to stop 
short of that, we should find ‘it difficult 


to draw the line anywhere with any show 
of reason. In the present case we are 
asked to grant relief to a litigant who failed 
because he did not follow the correct pro- 
cedure. If we were to do that, it would 
be difficult to refuse relief to a litigant 
who failed on any preliminary ground. It 
would then be difficult to resist the con- 
clusion that mere failure was in itself a 
sufficient ground for a refund. The result 
ig that in my opinion relief ought not to 
be granted under s. 151, Civil Procedure 
Code, in cases where the proper court-fees 
have been paid. We were asked by Mr. Sen 
to make this Rule absolute on the autho- ` 
rity ofthe case reported in Galstaun V. 
Janaki Nath Ray (2). The facts are these: 
The petitioner filed an appeal to this Court 
outof time. He filed. an application for 
extension of time under s. 5, Limitation 
Act, and obtained a Rule on the opposite 
party, which was eventually discharged. 
He then applied unders. 151, Civil Pro- 
cedure Code, for a certificate authorising 
a refund and was successful. With great 
respect to the learned Judges, who decided 
that case, it is clear that, if the view which 
Ihave taken is correct, that case was 
wrongly decided. I should, therefore, have 
desired to refer the matter to a Full 
Bench, if the facts in the present case 
had been similar. But as the cases are 
clearly distinguishable, it isnot necessary 
to do so. We accordingly discharge this 
Rule with costs hearing fee one gold 


mohur. 

Nasim Ali, J—I agree. The present 
application admittedly is not covered by 
gs. 13, 14 and 15 of the Court Fees Act. We 
are asked, however, to issue a certificate 
under the inherent power of the Court. The 
learned Senior Government Pleader con- 
tends that the Court has no power to issue 
certificate apart from the provisions of the 
Court Fees Act. The reported cases, however, 


(2) 38 O WN 185; 152 Ind. Cas. 215; AIR 1934 
Cal. 615; 7 R O 253, É 
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show that this Court as well as other High 
Courts have issued certificate under the 
inherent power of the Oourt in eases (1) 
where excess court-fees have been paid 
by inadvertence: Ameeroonissa Bibi v. 
Woomaroodin Mohamed (3), Harihar Guru 
v. Ananda Mahanty (4) and Inthe Matter of 
Munna Lal (5); (2) Where a litigant has 
made excess payments under an erroneous 
view of the provisions of the Court Fees 
Act: Thammyya Naidu v. Venkataraman- 
amma (1) Vijyalakshmi Ammal v. Srinivasa 
Ayyangar (6), Chandra Hari Singh v. Tipan 
Prosad Singh, 46 Ind. Oas. 271 (7) and 
Muhammad Reza v. Rajballabh Nath 
Singh, 107 Ind. Oas. 320 (8); (8) Where 
the Court has realized excess court- 
fees on an_ erroneous interpretation 
of the section of the Court Fees Act : 
Girish Chandra Mali v. Girish Chandra 
Dutta (9) and Sasi Bhusan Majum- 
dar v. Manik Lal Chandra, 107 Ind. 
Oas, 825 (10). The principle under- 
lying these cases seems to be that 
Government should not profit by the mis- 
take of -a litigant orofa Court as to the 
amount of court-fees payable under the 
Court Fees Act, and in cases of such 
mistake the Court should order refund for 
ends of justice. This is an intelligible 
principle. Government cannot reasonably 
object to refund the excess as it is not 
legitimately due under the Statute, 

The present case does not come within 
the principle. There is one reported case, 
however, Galstaun v. Janaki Nath Roy (2), 
in which this Court issued a certificate 
for refund of court-fees paid ona memo- 
randum of appeal presented to this Court 
out of time on the ground that the delay 
in filing the appeal was not due to any 
negligence on the part of the appellant 
but to some gross negligence on the part 
ofhis legal adviser. The facts of the pre- 
sent case are not similar to the facts of 
that case. Further that case has gone 
beyond the principle referred to above. 
Section 151, Civil Procedure Code, does 
not confer new power on the Court. It 

(3) 14W R 49. 

(4) 40 O 365; 20 Ind. Cas. 498, 

(5) 52 A 546; 122 Ind. Cas 188; A IR 1930 AJl. 
471; (1930) AL J 895; Jnd. Rul. (1930) All. 220, 

(6) 57 M 542; 148 Ind. Cas. 1108; AI R 193i Mad. 


84; 66 M L J 35:38 LW 983; (1934) MW N 7; 
6 R M 571. 

(7) 46 Ind. Cas. 271; AIR 1918 Pat. 496; 3P L 
J 452; (1918) Pat, 273, 

(8) 107 Ind Oas. 320;9P L T 240. 
(9) 36 OW N 190; 137 Ind, Oas, 
1932 Cal 450; Ind, Rul. (1932) Oal. 369. 

(10) 107 Ind, Oas, 825. 
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simply saves the inherent power of the 
Court to make such orders as may. be 
necessary for the ends of justice or to pre- 
vent abuse of the process of the Court in 
cases and circumstances which are not 
covered by tbe express provision of the 
Code, which deals only with procedure and 
not with substantive rights and obligations. 
By the exercise of inherent power the Court 
cannot exonerate a litigant from an obli- 
gation imposed upon him by the Statute. 
Under s. 6, Court Fees Act, no plaint or 
memorandum of appeal can be filed in 
Court unless the fee prescribed by the Act 
for such document is paid. When a plaint 
is filed out of time under O. VII, r. 6, the 
plaintiff is entitled to show the ground 
upon which he claims exemption from the 
law of limitation. When an appeal is pre- 
sented out of time, the appellant explains 
the delay and the Court may excuse the 
delay if he can make out a case under 
8.9, Limitation Act. Whether the suit or 
the appeal will be entertained or thrown 
out on the ground of limitation will depend 
upon the decision of the Court, 

But the conditions precedent of the filing 
of the suit or the appeal is that the fees 
preecribed by the Court Fees Act must be 
paid. The Statute is not at all concerned 
with the question of the success or failure 
of the litigant. Under the inherent power 
of the Court, it cannot exempt a ‘litigant 
from the statutory obligation to pay the 
prescribed fees. If the litigant is made to 
pay fees in excess of what he is liable to 
pay under the Statute, the Statute does not 
standin the way of refunding such excess 
fees as it never authorised the receipt of 
such excess. In such cases the litigant has 
got the right to get a refund because the 
excess is his money and has by mistake 
or inadvertence passed into the hands of 
Government. Under such circumstances 
the only question is about the procedure 
for the enforcement of such right, and the 
Courts have rightly assumed jurisdiction 
under the inherent powers to give relief 
to the litigant. But where a litigant has 
paid fees which he was bound to pay under 
the law for his plaint or memorandum of 
appeal, the Court by ordering refund under 
the inherent power cannot indirectly ex- 
empt him from the obligation imposed upon 
him by the Statute and thereby nullify 
the provisions ofs.6, Court Fees Act. The 
Legislature, however, has made certain ex- 
emptions and these are to be found in 
ss. 13,14 and 15, Court Fees Act. Under 
the circumstances, with great respect to 
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the learned Judge who decided Galsiaun’s 
case (2) J am inclined to think thai the 
issue of certificate for refund in thet case 
was not warranted by law. 

`D. Rule discharged. 


—_—— 


ALLAHABAD HIGH COURT 
Second Civil Appeal No. 700 of 1934 
August 6, 1935 

Ganaa Nara, J. ‘ 
Kunwar GIRWAR SINGH—DEFENDANT 
— APPELLANT 
versus 
RAM SARUP AND OTHERS— PLAINTIFFS 
AND DEFENDANTS—RESPON DENTS 
Limitation —Suit for village profits for six years 
based on registered agreement—W hether- barred by time 
—Suit, if lies in Civil Court—Agra Tenancy Act (III 
of 1926), ss. 226, 227 f Mp h 
The plaintifis brought a suit claiming village profits 
for six years. They had been given a right under 
a registered agreement executed by the defen- 
dants to sue them for their shares of profits 
which would be collected by the defendants if the 
plaintiffs’ share were not paid to them: 


Held, that the suit was on the basis of a registered 
agreement and therefore it was not time-barr- 


oo rela, also, that the suit did not fall under s. 226 
or under s. 227, Agra Tenancy Act, and hence lay 
n the Civil Court. 

S. O. A. from the decision of the Sub- 
‘Judge, Muttra, dated May 5, 1934. 

Mr. Panna Lal, for the Appellant. 

Mr. K. N. Agarwala, for the Respon- 


dents. 


Judgment.—This is a defendant’s ap- 
peal and arises out a suit brought 
against him and other defendants by the 
plaintiff-respondents for rendition of 
accounts of the income derived from the 
market in Mauza Pachawar and for their 
share out of the income of the market 
held in the plots in Thok Dhyan. The 
plaintiff's case was that the parties are 
lambardars of Mauza Pachawar. Mauza 
Pachawar is divided into three Thoks ; 
Thok Billo, Thok Dhyan and a shamilat 
. Thok. A market is beld onsome _ plots 
in these Thoks, The lambardars of the 
village used to make collections 
and divide the income among the co- 
sharers. About 8 or 9 years ago a dis- 
pute arose between the lambardars. The 
Collector of Muttra took over the 
management of the market. He began 
to make collections and deposit the in- 
come in the Savings Bank. Subsequent- 
by a compromise was arrived at between 
the lambardars and it was decided that 


GIRWAR SINGH v. RAM sARUP (ALL.) 


‘the Oivil Court. 


159 10 
in- future the lambardars will arrang® 
for management and they appointed 
defendants Nos. 1 to 3 to take up 
the arrangement and realisé the in- 


come, Defendants Nos. 1 to 3 executed 
a registered agreement under which the 
co-sharers were given a right to sue 
them to recover their shares. The plain- 
tiffs further alleged that defendants Nos. 
1 to 3 have made collections and have 
not paid the plaintiffs’ share, The defen- 
dante contended that the plaintiffs had no 
right of suit and the suit did not lie in the 
Civil Court. The trial Court found against 
them and gave a decree to the plaintiffs. 
In appeal the judgment of the trial Court 
was confirmed. 

Out of the three defendants only one has 
appealed. It has been urged on behalf 
of the appellant that thesuit did not lie in 
A suit for profits which 
falls under ss. 226 and 227, Tenancy 
Act, cannot lie in a Civil Court. Under 
s. 226, Tenancy Act, a co-sharer may sue 
the lambardar for a settlement of accounts, 
and for his share of the profits of a mahal, 
or ofany part thereof. Under s. 227, 
Tenancy Act, co-sharer may sue another 
co-sharer for a settlement of accounts, and 
for his share of the profits of a mahal, or 
of any partthereof. In this case the suit 


“is brought by the plaintiffs for their share 


of income of the market whichis held in 
Thok Dhyanin which defendants Nos.1 . 
to3 have no share: Defendants Nos. 1 to 
3 are also not the lambardars of Thok 
Dhyan. Consequently no suit of the 
plaintiffs for their shares of profits of the 
market held in their Thok could lie 
against defendants Nos. 1 to 3 in the 
Revenue Court under s. 226 or under s. 227 
Tenancy Act. It being so, the present 
suit which does not fall unders. 226 or 
under s, 227, Tenancy Act, lies in the Civil 
Court. 

The next point- urged by the learned 
Counsel for the appellant is that the suit 
being for a period of more than 3 years 
is time-barred. The suit has been brought 
for a period of six years. The plaintiffs 
have been given a right under the registered 
agreement referred to above ‘executed by 
defendants Nos, 1 to3tosue them for 
their shares of profits which is collected by 
defendants Nos. 1 to 3 if the plaintiffs’ 
share isnot paid to them. The suit is on 
the basis of a registered agreement and 
therefore it is not time-barred. The third 
point was that the plaintifis had no right of 
suit, As already stated, the plaintiffs have 
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been given a right under the agreement to 
sue the executants (defendants Nos. 1 to 
3) for their shares of profitg. Consequent- 
lv the plaintiffs have aright of suit, 
There is no | force in “the appeal. It is, 
therefore, ordered that it be dismissed with 
costs, Permigsion to file a Letters Patent 
Appeal is granted. 

N, Appeal dismissed. 


¥ 


ALLAHABAD HIGH COURT 
.-, Second Civil Appeal No. 1021 of 1933 
Bae August 27, 1935 f 
ALLSOP, J. 
NIRMAL SINGH— DEFENDANT— 
i APPELLANT 
versus 
ZAMIR UDDIN KHAN AND OTHERS — 
PLAINTIFFS—RESPONDENTS. 

Appeal—Right of appeal —Proprietor selling inter- 
est—Vendee's suit against persons alleged to be tenants 
--Vendor impleaded as pro forma defendant— Decree 
holding defendants to be proprietors—Vendor, if 
a party aggrieved by decree—Appeal by vendor, 
maintainability. 

The appellant having sold his proprietary title to 
the vendees, the latter sued the defendants on the 
allegation that they were their tenants. The appel- 
lant was joined as a pro forma defendant in the 
suit in which the defendants were declared to be 
proprietors and not tenants. The appellant (vendor) 
preferred an appeal from the decree : 

Held, that the appellant was a party aggrieved by 
the decree and could appeal against the decree, 
Jamna Das v. Udey Ram (1), referred to. 


S. O. A. from the decision of the District 
Judge, Bareilly, dated April 5, 1933. 
‘Mr. B. Malik, for the Appellant, 


Judgment. —This second appeal arises 
out of a suit for arrears of rent in the 
Revenue Court. The plaintiffs in the suit 
alleged that they had acquired a pro- 
prietary title from the present appellant, 
Nirmal Singh, and they sued the de- 
fendants on the allegation that the said 
defendants were their tenants. These de- 
fendants maintained that they were not 
tenants, but proprietors. An issue was 
consequently remitted to the Civil Court, 
and that Court decided that the defen- 
dants were proprietors and not tenants. 
In the result, the suit was dismissed. The 
plaintiffs acquiesced in the decree, but 
Nirmal Singh, who had been impleaded 
as a party pro forma preferred an appeal 
against the decree. The learned Judge of 
the Appellate Court held that Nirmal 
Singh was not entitled to appeal against 
the decree, because he no longer had any 
proprietary title in the land. 
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The respondents are not represented 
in this Court, and I have had not the 
advantage of hearing any argument on 
their behalf; but it seems to me that it 
is impossible to hold that Nirmal Singh 
had no right to appeal. I have been re- 
ferred to the case reported in Jamna Das 
v. Udey Ram (1). In that case a suit had 
been instituted for the recovery of a debt 
by persons who claimed to be assignees 
of the creditor. The assignor was a party, 
and so were certain persons who claimed 
to` be prior assignees. There was a dis- 
pute between the prior assignees and the 
latter assignees because if the prior assign- 
ment was valid, the latter assignment could 
not be. Thesuit was decreed. The prior 
assignees wished to appeal against the 
decree, and it was ultimately held in 
second appeal by the High Court that they 
were entitled to do so, The case was 
similar to the one chat is before me. _ On 
principle, too, it seemsthat Nirmal Singh 
should be allowed to institute an appeal. 
He is obviously . affected by the decree 
of the Court below, because under s. 55, 
Transfer of Property Act, he must be 
considered to have given a warrant of his 
title; and if it is found that other per- 
sons, that is the defendants, were pro- 
prietors, he will be liable for not having 
discharged that warranty. He is certainly 
an aggrieved party; and ashe is a party 
to the proceedings, any decision might 
have the effect of res judicata against 
him. I consider that the appellant was 
entitled to institute an appeal in the Court 
below. I, therefore, set aside the decree 
of the lower Appellate Court and remand 
the case under O. XLI, r. 23, and 
O. XLII, r. 1, Civil Procedure Code, for 
decision upon its merits. The costs in 
this Court willabide the result. The court- 
fee paid in this Court shall be refunded. 


N. Case remanded. 
(1) 21 A 117; A W N 1898, 201. 


NAGPUR JUDICIAL COMMISSIONER'S 
COURT 


Civil Revision No. 489 of 1934 
July 29, 1935 
SUBHEDAR, A. J. C. 
SHAMLAL AND OTHERS—DEFENDANTS— 


APPLICANTS 
VETSUS 
Seth GULAB OHAND—PLAINTIFF—NoN- 
APPLICANTS 
Contract Act (IK of 1872), s 25 (3)— Words, 
“ Rs. 375 have been found to be due including 


interest” held, do not indicate express promise to 
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pay—Lamitation Act (IX of 1908), Sch. I, Art..64— 
“Account stated'—Entry signed by creditor that certain 
gmount is found dueon particular date and‘also 
entry by debtor admitting amount to be due— Whether 
amounts to " accounts stated.”~ 

The words “Re, 375, three hundred and seventy 
five, have been found due including interest " mere- 
ly contain an implied promise to pay and do no 
indicate an “ express” promise to pay whichis the 

- necessary ingredient of a case falling within the 
purview of 8. 25 3) of the Contract Act. Maganlal 
Harjibhai v. ‘Amichand Gulabji (1), Girdhari Lal v 
Bishun Chand (2) and Sasi Kanta v. Sonaulla (3), 
followed. a 

A document containing an entry signed by a 
creditor thaton making account on a particular day 
in respect ofthe old Sarkat and after deducting 
repayments, a certain amount is found due includ- 
ing the interest, and also an entry signed by the 
debtor admitting the amount to be due, cannot be 
regarded as “ account stated” within the meaning 
of Art. 64, Limitation Act. 

C. App for revision of the decree of the 
Senior Judge, Small Cause Court, 
Chhindwara, dated September 21, 1934, 
in Oivil Suit No. 1396/20 of 1933/1934. 
“Mr, Bhatt Ramshanker, for the Appli- 


cants. h | 

Mr. B. L. Gupta, for the Non-Applicant. 

Order.—On the basis of a Sarkat 
(Ex. P-1), the official translation of which 
is given below, the plaintiff non-applicant 
brought a suit to recover from the defend- 
ants Rs. 450 :— 

“Copy of Sarkat p, 36, 

Account of Shamlal Newalal and Chbotelal, sons 
of Moolchand, Sonars, residents of Ohhindwara, for 
Samvat 1987-88 (1930-31 A. D.) Interest at the rate 
of Re, 1 percant. f 

375 On making account this day, Miti Magsar 
Badi 1 Samvat 87 (corresponding to November 12, 
1930, A. D ) in respect ofthe old Sarkat and after 
deducting repayments, Rs. 375 (three hundred and 
seventy-five) have been found due including interest. 


Through self. f 
Signature of Shamlal. Signature of Newalal Sonar 


resident of Obhindwara, Balance Rs. 375 (three 
hundered and seventy-five) is admitted as due. Inthe 


hand of self. 

Sd. Chhota Sonar.” 

Several items of repayments appearing 
on the credit side of Ex. P-1 are not set 
out‘above as the repayments were admitted- 
ly made after the execution of the Sarkat 
and are not material for the purpose of 
the present decision. 

The defendants admitted the execution 
of the Sarkat but pleaded that as it was 
executed in settlement of a debt due on 
a previous Sarkat, the recovery of which 
‘was barred by’ limitation, the plaintiff 

“was not entitled to recover anything on 
-its basis and the case was not covered 
by s. 25 (3) of the Indian Oontract Act. 
The lower Court overruled this plea and 
decreed the plaintiff's claim holding that 
the words in the Sarkat “Rupya dena baki 
kabul hai” indicated a definite promise 
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to. pay and, therefore, although the Sarkat 
was -executed for the purpose or reviving 


‘a time-barred debt, it came within the 


purview of s.25 (3) of the Indian Oontract 
decree that the 
defendants have filed. the present applica- 
tion for revision. i. 

The first point pressed on behalf of the 
applicants is that the lower Court miscon- 
strued the Sarkat sued on by holding that 
it contained an express promise to pay the 
amount mentioned therein. In my opinion, 
this contention is correct. Words similar 
to those appearing in Ex. P-1 have inva- 
riably been. construed as merely an img 
plied as opposed to an express promise f 
pay and the document in which they ap- 
peared was held not to fall within the pur. 
view of s. 25 (3) of the Indian Contrati 
Act. In Maganlal Harjibhai v. Amichand 
Gulabji (1) the words were “baki dena”, 
while in Girdhari Lal v. Bishun .Chand (2) 
the words, “Bagi dena rahe". In Sasi Kanta: 
v. Sonaulla (3) the words “F remain liable 
to the Sarkat for the sum of Rs. 412-7-3" 
were construed tomean only “I admit my 
liability for the amount and declare my 
indebtedness.” Differing from the lower 
Court I then hold that the words “Rs.375 
three hundred and seventy-five) have been 
found due including interest” merely con- 
tainan implied promise to pay and do not. 
indicate an ‘‘express” promise to pay which 
is the necessary ingredientof a case falling 
within the purview of s. 25 (3) of the 
Indian Contract Act. That being the posi- 
tion it is clear that since the considera- 
tion, of Ex. P-1 was the balance due on 
an old Sarkat, the recovery of which was 
barred under the Indian Limitation Act, 
the plaintiff is not entitled to maintain a 
suit for the recovery of the money alleged 
to be due under Ex. P-L. 

The decree of the lower Court was, how- 
ever, sought to be supported by the learn- 
ed Counsel for the non-applicant on the 
theory that the claim should be regarded 
as one based on “accounts stated” within 
the meaning of Art. 64 of the Indian Limi- 
tation Schedule and reliance was placed 
for this contention on. Bishun Chand v. 
Girdhari Lal (4) in which their Lordships 


(1) 52 B 521; 112 Ind. Oas. 24; 30 Bom. L R 733; 
Al R 1928 Bom. 319. - 

(2) 54 A 506; 140 Ind. Cas 783; (1932) A L J 279; 
A IR 1932 All, 461; Ind. Rul (1933) All. 26. 

(3) A I R1929 Cal. 444; 121 Ind. Oas, 412; 33 O 
w` N 965; Ind. Rul (1930) Oal. 124; 57 O 394. 

(4) 56 A 376; 150 Ind, Oas. 6; 6 R PO166; AIR 
1934 PO147;40 L W71;11 OWN 1003; 35 Bom. 
L R 723; 67 M LJ 110; 38 O WN 961; 59 OL J 535; 
(1934) M W N 786; (1934) A L J 623 (P 0). 


Pace 
a a 
~73-Privy Council held that. where an 

‘ut has been settled, itis immaterial 
 xöme of the items were statute-barred, 

4 that a suit could be maintained on the 


,7'ta8i8 of such-an account., The , question: 


ri for determination then. is, if Er. Pl could: 
.. be. regarded as an account settled. In-my - 


„Dinion, the answer to this must be in 
‘he negative. Although the document re- 
vites that an account was made and Rs. 375 
“were found due on an old Sarkat, Ex, P-1 
cannot be regarded as “accounts stated” 
within the meaning of Art.. 64 of the Indian 
Limitation Schedule as on the face of it 
the document does not purport to contain 
‘accounts of that description. : 


The result is that‘this application for 


3 revision is allowed, the decree of the lower 
: Court set aside and the plaintiff's ‘claim 
dismissed. I would, however, order the 

. parties to bear their own costs in both the 
Courts’ as the plean defence though legal 
‘wasnot-ore. which the defendants as honest 
debtors should have raised specially in view 
of the’ several re-payments made by them 
towards the amount acknowledged as due 
sunder Ex, Pl, 


B= Ds; Application allowed. 
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PATNA HIGH COURT 
Civil Appeal No. 392 of 1934 
a July 30, 1935 
; Rowzanp, J. 
REAZ ALI AND, OTHERS— DEFENDANTS — 
l APPELLANTS 
. versus 


BIJOY PRAKASH BAJPAI AND ANOTHER— 
PLAINTIFFS — RESPONDENTS, 

Bengal Tenancy Act (VIII of 18%5),s, 29—Proviso 
(1) to s, 29—Effect of—Contract prohibited by cl. (b), 
whether validated by proviso (1)—Agreement to pay 
enhanced rent—Rent eénhanced by more than two 
annas in the rupec—Slatus of tenant changed—Agree- 
ment, validity of. “= 

The effect of the proviso (1) to s. 29, Bengal Tenancy 
Act, is that a contract for enhancement if otherwise 
lawful, will not be defeated merely because it is not 
in writing and registered if rent has been regularly 
paid in accordance with it. But ifthe contract is 

- ab initio illegal, that is to say, ifit isa contract of 
a kind prohibited by s. 29 (b), then the proviso does 
nothing to validate it. 

Where the tenants executed a kabuliyat agreeing 
to pay enhanced rent increasing “the same by more 
than two annas in the rupee and the status of the. 
tenants was changed from ordinary tenants to raiyats. 
holding at fixed rates: we 


Held, that the contract was not in contravention of 


s, 29, Bengal Tenancy Act 


C. A. from the decision of the Second 


Sub-Judge, Gaya, dated February 16 
1934, 


159—57 & 58 
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_ Messrs, - B. C. Sinha and Golam Muhama 
mad, for the Appellants. i : 
Mr. S. N. Roy, for the Respondents. 
Judgment.—This appeal arises out of 
“a-rent suit .No. 639 of 1931 of the. Court 
‘of the 2nd Munsif of-Gaya, the decision 
of which was considered in rent appeal 
No. ES of 1933 of the Second Subordinate 
Judge of Gaya. The claim was for cash 
rent for the years 1335 to 1338 and the 
point raised in second-appeal is that the 
finding of the Courts below regarding the 
rent payable is erroneous due to error of 
law. 
‘The Record of Rights was finally publish- 
ed on June 18,1916, and init the holding 
ds shown to comprise survey plot No. 742 
with -an area of 2°84 acres and rent 
(including cess) Rs. 15-7-6. On October 
2, 192], the landlord gota kabuliyat exe- 
cuted by Sheikh Reaz Ali and Sheikh 
Rahmat Husain, tke latter signing it as 
guardian of his minor brothers and agrce- 
ing to pay rent for the holding at 
Rs. 31-4-0. The contention is that this 
was a contract for enhancement of rent 
at more than As. 2 in the rupee and as 
such was void under s. 29, Bengal Tenancy 
Act. The Courts below have held that 
the kabuliyat is not void by reason of 
s. 29, the Munsif holding that undue 
influence or ccercion was not proved and 
that s. 29 does not apply to a case where 
by the agreement a bona fide dispute is 
settled. ‘The Munsif thinks that there was 
a bona fide dispute because the recital in 
the kabuliyat itself says that there was a 
dispute and thatthe landlords were think- 
ing of bringing asuitin ejectment. The 
Subordinate Judge on appeal was also of 
opinion that coercion was not proved and 
that rent had in fact been realised for 
some years at the rate mentioned in the 
kabuliyat. He appears to have attached 
“some importance to the realisation of rent 
as he says a little later on that though 
the guardian could not by his act bind 
his minor brothers yet as they subsequently 
paid rent in accordance with the terms 
of the kabuliyat they have thereby ratified 
the agreement. The Subordinate Judge 
apparently was thinking of the first pro- 
viso to s. 29. This proviso enacts that: 


“Nothing in cl. (a) shall prevent a landlord from 
recovering rent at the rate at which it has actu- 


` ally been paid for a continuous period of not Jess 


than three years immediately preceding the period 
for which the rent is claimed.” 


Clause (a) is the clause which requires 
‘that a contract for enhancement must be 
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“in writing and registered. Therefore, the 

effect of the proviso is that such a con- 
tract, if otherwise lawful, will not be 
defeated merely because it is not in 
writing and, registered if rent has been 
regularly paid in accordance with it. But 
if the contract is ab initio illegal, that is 
to say, if it is a contract of a kind 
prohibited by s. 29 (b), then the proviso does 
nothing to validate it. Had it been in- 
tended that the proviso should avail to 
validate a contract which is bad under 
s. 29 (b), the proviso must have referred 
to cl. (b) as well as cl. (a. Therefore, 
the reference by the learned Subordinate 
Judge to the payment of rent in accord- 
ance withthe kabuliyat is beside the point. 
Whether rent has been realised or not is 
neither here nor there. 

Then the Subordinate Judge considers 
that the agreement is not inoperative 
between the parties because there was a 
bona fide dispute between them which was 
set at rest by the execution of the kabuliyat. 
There is authbcrity for holding that an 
agreement by which a bona five dispute 
ig set at -rest ie valid document and does 
not come within the bar of s. 29 be- 
cause the new rent exceeds the old rent 
by more than 2 annas in the rupee. The 
principle has been held applicable to 
cases where there is a difference in area 
between the old holding and the new 
holding or to cases where there has been 
an alteration in status. It is difficult to 
support- the contract on the footing of a 
change in the area when the Record of 
Rights which by law is tobe presumed to 
be correct shows the area of the holding 
of the defendants to be identical’ with the 
area of the holding as it stands today. 
Bat Mr. S. N. Roy appearing for the 
respondents has pressed thatthe kabuliyat 
in fact effected a change in the status of 
the tenants. From the document it ap- 
pears that on the tenants paying a salami 
of Rs. 250 the tenants were to hold the 
land on cash rent permanently. The word 
in the document is ‘ doami” and this 
Mr. Roy says was and is intended to 
signify that the rent is a permanent rent 
at a fixed rate and will never be liaple 
to enhancement. Mr. Roy made this as 
a considered admission on behalf of and 
on the instruction of his client. Till now 
there has been no dispute between the 
parties as to the status of the tenants. 
Assuming that this alteration in the status 
of the tenants as to make them raiyats 
holding at fixed rates there was a con- 
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sideration which would be taken as making 
the contract for revised rental a valid 
contract. The terms of the agreement are 
terms that would have been very onerous 
on the tenant unless there had been some 
improvement is his status to compensate . 
for the substantial cash payment and the 
increased annual rent. That being so’ I` 
accept that this was the intention of the 
contract at the time and on that basis 


I find that the contract ‘was not -in 
contravention of s. 29, Bengal Tenancy 
Act. 


The result of this finding will be that 
the appeal must be dismissed with costs. 
Leave to appeal under the Letters Patent 
is refused. 

N. Appeal dismissed. 


— 


_ RANGOON HIGH COURT 
Criminal Revision No. 243-B of 1935 
June 11, 1985 

DUNKLEY, J. 
EMPEROR-— PROSECUTOR 
versus 
NGA NYUN—Accusep 

Criminal trial — Cross-examination — Prosecution 
witnesses not cross-examined concerning defence 
version—Defence put up subsequently— Conclusion 
that it was after-thought, whether can be arrived at 
—Penal Code (Act XLV of 1860), s. 316—Boy of 
ten, if can be convicted under—Order under s. 16 
(d), Burma Prevention of Crime (Young Offenders) 
Act, 1930—No appeal filed— Revision, 47 lies, 

When the defence fails to cross-examine the pro- 
secution witmesses concerning the version of the 
facts which the defence alleged, it is > usually safe 
to conclude, that the defence is an after-thought, 
and in fact had not even been concocted at the time 
when the prosecution witnesses were examined. 

A boy of ten who has attained sufficient maturity . 
of understanding to judgethe nature and conse- 
quences of his conduct can be convicted of an attempt 
to commit rape. Emperor v. Nga Tun Kaing 
(1) and Emperor v. Paras Ram Dube (2), 
on. 

A boy of ten years was convicted of an attempt to 
commit rape and an order was passed under s. 16 (d); 
Burma Prevention of (Crime Young Offenders) Act, 
committing the boy to the custody of his father on his 
father executing a bond to be responsible for the 
good behaviour of the boy. This order wasan ap- 
pealable order, and the boy did not file any 
appeal : 

Held, that the High Court should not interfere in 
revision, : r 

Cr. R. from an order of the First Ad- 
ditional Special Power Magistrate, 
Kyonpyaw, dated March 13, 1935. 

Order.—This is a reference by the 
District Magistrate of Bassein, who re- 
commends that the conviction of the res- 
pondent, Nga Nyun, for the offence of an 
attempt to commit rape, under s, 37¢ read 


relied 
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with s. 511, Penal Code, should be set 
aside. The respondent is only ten years 
of age, and the girl with whom he is 
alleged to have attempted to have sexual 
Intercourse is only about three years of 
age. 
prosecution that the respondent was dis- 
covered with the girl in a depression in 
the ground and both of them were naked 
and he was lying on top of the girl, 
who was crying. This evidence has been 
believed by the Magistrate. The defence 
set up by the respondent was that the 


girl had picked up his marble which he’ 


was shooting from a bow and refused to 
return it, and so he beat her. The Dis- 
trict Magistrate has said that the evidence 
for the defence is just as strong as that for 
the prosecution but it suffers from one grave 
defect, and thatis, that the story set up by the 
respondent was never pot in cross- 
examination to the prosecution witnesses, 
Now, when the defence fails to cross- 
examine the prosecution witnesses concern- 
ing ths version of the fasts which the 
defence alleged, it is usually safe to con- 
clude, as the Magistrate did in this case, 
that the defence is an after-thought, and 
in fact had not even been concosted at 
the time when the prosecution witnesses 
were examined. 


The Magistrate has held the facts against 
the respondent, and I regret that under 
the circumstances I am not prepared to 
accept the recommendation of the District 
Magistrate that this Court on revision 
should interfere in regard to the facts. 
There. remains the point as to whether a 
` boy of ten can be convicted of an attempt 

to commit rape, I think there can be no 
doubt that it would probably have to be 
held that a boy of that age was not 
capable of committing that actual offence, 
but an attempt to commit the offence 
“involves different cousiderations to the 
commission of the -complete offence. In 
regard to the presumption in favour of a 
“ child, the Jaw in India is laid down in 
` ss, 82 and 83, Penal Code, and the Magis- 
- trate has held under s. 8&3 that this par- 
ticular respondent has attained sufficient 
maturity of understanding to judge the 
nature and consequences of-his conduct. 
In Emperor v. Nga Tun Kaing (1) it was 
held that a child under twelve years of 
age, can be convicted of an attempt to 
commit rape. The same conclusion was 


(1) 11 Bur. LT 135; 42 Ind, Qas, 175; AIR 1918 
L B96; 18 Or, L J 943, 
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arrived at in Emperor v. Paras Ram Dube 
(2). I must therefore hold that the res~ 
pondent has been rightly convicted. 

I would ‘add that the order passed by 
the Magistrate upon the respondent was 
an order under the provisions of a. 16 (d), 
Prevention of Crime (Young Offenders) 
Act, namely, the respondent was commit- 
ted to the custody of his father on his. 
father executing a bond to be responsible 
for the goad behaviour of the respondent. 
This order is an appealable order, and 
the respondent has not filed any appeal. 
Consequently, this is a further very good 
ground for this Court declining to interfere 
on the respondent's behalf in revision. The 
recommendation of the learned District 
Magistrate is, therefore, not accepted, and ` 
the proceedings may be returned witha 
copy of these remarks. 

D. Reference rejected. 

(2) 37 A 187; 28 Ind. Cas, 658; A I R1915 All. 13]; 
16 Cr.L J 322; 13 A LJ 254. 
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PATNA HIGH COURT 
Criminal Revision No. 167 of 1933 
June 5, 1935 
Wort, J. 

GOBARDHAN MAHTON—ConpLaIn ant — 
PETITIONER 

$ versus 
RAMBILAS TEWARI|—Opposirze Party 


Criminal trial—Costs—Private complaint in ncn- 
cognizable case—Order by Court for prosecution by 
Court Inspector—Application for expert witnesses— 
Costs of expert witnesses—Whether should be paid 
by the Crown. ` 

Where a private complaint was made ia a non- 
cognizable case but the Court ordered the Inspector 
of the Court to prosecute the case and the com- 
plainant applied for a handwriting expert and finger- 
print expert : A 

Held, that after the Court's order for prosecution 
by the Court Inspector, the case ceased to be a pri~ 
vate complaint and the Orown should pay the costs 


of the expert, 

Cr. R. from an order of the Sub- 
Divisional Officer, Arrah, dated March 18, 
1935. 

Mr. Mehdi Imam, for the Petitioner. 

The Government Pleader, for the Orown. 

Judgment.—This rule is directed as 
I understand against an order of the 
Magistrate dated March 18, 1935. The order 
was made on a petition by a private com- 
plainant in a non-cognizable case by 
which he stated that he was agreeable to 
pay the costs of the handwriting expert if 
he were ordered to do so by the Court. On 
a previous occasion, thatis, on March 12, 
he had presented a petition to the same 
Court urging grounds why he should not 
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pay the cosis of the prosecution, but -that 
the Crown in the circumstances should pay 
the costs. The substance of those grounds 
was that as far back as December 18, 1934, 
the Court ordered the Inspector of the 
Court to prosecute the case, although as 
I have already stated the case was a non- 
cognizable one and had upto to that time 

. bèen treated as a private prosecution. If 
in the circumstances the case was prose- 
cuted by the Crown, there is no power 
under which the Court could order tha 
complainant to pay the costs of the prose- 
cution whatever they were. The only 
diffculty that arose was by reason of the 
fact that the evidence with regard to which 
the payment is in dispute had been obtain- 
ed by the complainant before the order of 
December 18; but it will be seen from 
the orders made by the Court below or at 
least it can be gathered that the applica- 
tion for the handwriting expert and the 

finger-print expert was made by the com- 
plainant after that date. I do not think 
that there is any doubt that after the 
order of December 18,1934, this ceased to 
te a private prosecution and if that were 
£0, the ordinary course would be followed 
that (he Crown should pay the costs, The 
question resolves itself into the meaning 
of the petition of March 12, 1935. I think 
it is impossible to come to any conclusion 
other than that the petition was meaniag- 
less ; itis trite and at the same time un- 
necessary for a party in a criminal case to 

“say he would do something ifhe was ordered 
to do it and I do not think that the peti- 
tion can be construed as an agreement to 
pay the costs of a Orown prosecution as 
this undoubtedly was after the date which 
I have named. That-being so, ihe order 
which the Magistrate appears to have 
‘madeon March 18, that the costs of these 
two experts be paid out of the sum of money 
in deposit by the complainant was wrong 
in Jaw. There is no provision of law under 
which such an order could be made. 

The order of the Magistrate will, there- 
fore, be set aside and if the money in 


Ei 


© deposit has been utilised for the payment - 


of these two experts, it will be refunded 
to the complainant and the costs of the pro- 
- Secution will, therefore, be paid by the 
Crown. The Rule is made absolute, 

N. Rule made absolute. 
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MADRAS HIGH COURT 
Civil Revision Petition No. 13 of 19314 
November 26, 1934 
Stone, J. 

ARATHIL KANDOTH MADATHIL 
JANAKI AMMA-— DREENDANT No, = 
PETITION ER 
versus 
KINAKKOL KUHEEMA UMMA AND 
OTHERS—PLaINTIFF3 AND Dergnpants— 
RESPONDENTS. B 
Madras Civil Couris Act (111 of 1873), s. 12— 
Claim for maintenance and arrears of maintenance 
—Additional claim to set aside order dismissing 
claim petition—Value for jurisdiction, how to be 
determined—Suits Valuation Act (VII of 1887), s. 8 
— Whether applies. : Í 

Where in addition tothe claim for mainterance 

and arrears of maintenance, there “is aclaim to set 
aside an order dismissing a claim - petition, the 
value of the subject-matter of the claim petition 
must be added to the other claim in order to deter- 
mine the jurisdiction. Section 8, Suits Valuation 
Act, relates only to suits where ad valorem court-feca 
are payable and not to cases as the above, 
TO, R.P. under eeclion 115 of Act V of 
1908 praying the High Court to revise the 
judgment of the Court of the District 
Munsif of Cannanore, dated November 27, 
1933, and passed in O. S. No. 538 of 1932. 

Mr. 0. T. G. Nambizr, for the I’etitioner. 

Mr. B, Poker, for the Respondents. 

Judgment.—ln this matter I am of 
the opmion that it ig not possible to 
value the subject-matter of the suit as low 
as Rs. 3,000. The claim for maintenance 
and arrears of maintenance account for 
Rs, 2,875-12-0 and there is in addition a 
claim toset aside an order dismissing a claim 
petition. It is urged that the value of 
that remedy should be found by looking 
at Sch, 
Act, observing that a fee of Re, 15 is pay- 
able then looking at the table of ad valorem 
fees, observing that that is the appropriate 
ad valorem fee, for a claim of Rs. 190—200 


‘and thus valuing that remedy for the 


Court Fees Act. . Then to get the value for 
jurisdiction it is said one has to go to 


8. 8 of the Saits Valuation Act. The. 


fallacy lies in this that s. 8 relates to. 
suits where ad valorem court-fees are pay- 
able and in cases falling under Sch. 
II (17) (1) the fee is a fixed and not an 
ad valorem fee. That mode of determining 
value failing, one isdriven to s. 12 of 
the Madras Civil Courts Act. The test 
is value. What is the value of the sub- 
ject-matter ofa suit to set aside an order 
rejecting a claim petition? Surely the 
value of the subject-matter of the claim 
petition and I so hold. Thus to the 


IT (17) (1) of the Court Fees: 
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Rs. 2,785-12-0 has to be added the value 
of the claim petition. 

It is not, however, contended here that 
I have no power to transfer this suit to the 
Court of the Subordinate Judge of Telli- 
cherry. Further, Counsel for the petitioner 
admits the plaintiff has presented her claim 
to date in good faith in the District Munsif's 
Court and that s. 14.of the Limitation 


Act operates to seve her claim from being. 


barred, I transfer the case accordingly. 
The petition succeeds with costs. 
ANG Petition succeeds. 


PATNA HIGH COURT 

Appeal from Appellate Decree No. 782 

: of 1931 
September 3, 1935 
Fazu ALI AND Lusy, JJ. 

MUKHRAM RAT AND OTHAERS— PLAINtiIFEs— 
APPELLANTS 

VETSUS 


CHANDRADEEP RAI AND OTHERS 
— DEFENDANTS— RESPONDENTS 

Adverse possession—Suit for partition—Defence of 
disruption of family long ago—l’inding as to exclu- 
sive possession of and assertion of title by defend- 
ants for more than twelve years— Suit, if barred— 
Limitation Act (IX of 1908), Sch. I, Arts, 127, 144. 

In a suit for partition on the ground that the 
plaintiffs and defendants were co-parceners of a joint 
Mitakehara family and that the properties sought 
to be partitioned were all joint family properties, the 
defence was that there was a disruption of the 
family long before the suit and the properties had 
been partitioned 90 years before suit. It was 
found that the defendants had acquired title to and 
been in possession ofthe disputed lands for more 
than twelve years and had been asserting for more. 
than twelve years that these lands belonged conclu- 
. Bively to them : 

Held, that the parties had been in possession of 
land and had been exercising rights of ownership over 
separate blocks of land for such along time and in 
such a manner that a Court might well presume 
that theselands had been already divided and the 
rights of the parties defined in regard to them in 
such a manner as to preclude their being re-parti- 
tioned; 

Held, also that Art. 127, Limitation Act, governed 
the case and the suit was barred ; and that even if 
Art. 127, would not apply where there has ` already 
been a division ofstatus but no division of immov- 
able properties by metes and bounds, Art. 144, 
applied and in that case the suit was barred. 
Yellapya Ramappa Naik v, Tipanna (1), relied on. 


A. from a decision of the District Judge 
-of Shahabad, dated January 19, 1931, ccn- 
firming that of the Subordinate Judge of 
Shahabad, dated January 27, 1930. 
Messrs. Rai G. S. Prasad and K. Dayal, 
for the Appellants. 
Messrs. S. M. Mullick and B. P. Sinha, 
for the Respondents. 
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Fazl Ali, J.—This appeal arises out of 
a partition suit in which the District 
Judge of Shahabad has upheld the deci- 
sion of the trial Court and dismissed the 
suit with regard to the bulk of the pro- 
perties sought to be partitioned and dec- 
reed the suit with regard to those proper- 
ties which were admittedly held in com- 
mon. The parties are admittedly descend- 
ants ofa common ancestor Gandhu Rai 
who had two sons Sampat Rai and Bisesar 
Rai.- The plaintiffs are the descendants 
of Bisesar Rai and thedefendants are the 
descendants of Sampat Rai. The plaintiffs’ 
case was that they and” the defendants 
were co-parceners of a jointfamily governed 
by the Mitakshara school and that the 
properties sought to be partitioned were 
all joint family properties. The defend- 
ants on the other hand contended that 
there had been disruption of the family 
long before the institution of the suit and 
that the properties had been partitioned some 
90 years before the suit. 

Both the Courts below have held that the 
parties separated in status many years 
before the suit and the lower Appellate 
Court has also disbelieved the defence case 
that there was a partition about 90 years 
ago. The decision of the first Court is 
that the defendants have succeeded in prov- 
ing that the plaintiffs had been separate 
from them in family status, in ownership . 
of properties and in possession except in 
respect of the lands admitted in the writ- 
ten statement to be held by both parties 
in common tenancy. The learned District 
Judge affirms these findings but as he has 
also definitely found that there was no 
formal partition between the parties, the 
decree passed by him is assailed on the 
ground that even co-sharers, though separate 
in status, may claim partition of the family 
properties which have not been partitioned 
by metes and bounds. The facts of the 
present case, however, seem to me to be 
somewhat similar -to the facts of the case of 
Yellapya Ramappa Naik v. Tipanna (1), 
which was decided by the Privy Council 
in 1928. In the present case the parties 
have been in possession of and have been 
exercising rights of ownership over separate 
blocks of land for such along time and 
in such a manner that a Court might well 
presume that these lands have been al- 
ready divided and the rights of the parties 
defined in regard to them in such a manner 

(1) 53 B 213; 114 Ind. Cas 13; AIR1929 P O 8; 


49 OL J 301; 29 L W 231; 33 G W N 233; 31 Bom, 
L R249; (1929) A L J 4; 56 M LJ 287(P 0). 
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as to preclude their being re-partitioned. 
But in any event the finding of the learned 
Diktrict Judge that the defendants have 
acquired title to the lands of which they have 
been in exclusive possession for more than 
12 years seems to me to be sufficient to dis- 
pose of this appeal. 

The learned District Judge has referr- 
ed to certain disputes between the par- 
ties in the course of the last survey pro- 
ceedings which took place sometime in 1808 
and he has pointed out that Hari Pragash, 
one of the plaintiffa never asserted in the 
course’ of these proceedings that the family 
‘was joint but had in fact admitted that 
there had been a separation in status more 
‘than for 10 years before the survey pro- 
ceedings. Itis also pointed out by him 
that the defendants in the course of the 
survey proceedings had asserted in clear 
terms that they were entitled toremain in 
possession of the lands, which were ulti- 
mately recorded in their name, as a matter 
of right. As I have already stated the 
survey proceedings took place more than 
12 years before the institution of the pre- 
sent suit and thus, as the learned District 
Judge has pointed out, the defendants have 
not only been in possession of the disputed 
Sands for more than 12 years but have been 
asserting at least since the survey proceed- 
ings that these lands belong exclusively to 
them. Tosuch a case as was indicated in 
Yellapya Ramappa Naik v. Tipanna (1), 
Art. 127 of the Indian Limitation Act 
would seem toapply. That article provides 
that a suit bya person excluded from joint 
family property to enforce aright toshare 
therein must be instituted within 12 years 
of the date when the exclusion became 
known to the plaintiff. Iam, however, 
conscious of the fact that a question may 
arise whether Art.127, will apply where 
there has already been a divisicn of status 
but no division of immovable properties by 
metes and bounds. But in any case if 
Art. 127, does not apply, Art. 144 will 
apply and the decision of the learned Dis- 
trict Judge is, therefore, substantially cor- 
rect, In thesecircumstances I would dis- 
miss this appeal with costs. 

There is also a cross-objection preferred 
on kehalf of the respondents against the 
decree of the Courts below refusing to pass 
a decree for costs in their favour. The 
learned Subordinate Judge refused cost to 
the cefendants on the ground that the 
defendants had deliberately protracted the 
trialand wasted the timeof the Court un- 
necessarily. Jt is true that ordinarily cost 
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must follow the result, butit isalso to be re- 
membered that the granting of cost is 
within the discretion of the trying Court 
that Court being in possession of all the 
facts of the case. I donot think that I can 
reasonably interfere with the order passed 
by the Oourts below. The cross-objection 
will also be dismissed with coats. 

Luby, J.—I agree. a 

N- Appeal and Cross-objection dismissed. 





MADRAS HIGH COURT 
Civil Revision Petition No. 1093 of 19384 
November 23, 1934 
VENKATASUBBA Rao, J. 
PONNUSWAMI NADAR AND 4NoTHER— 
PLANTIFFS—PETITIONERS 


versus 
Tur SECRETARY or STATE ror INDIA 
in COUNCIL—RegEsPox Dent 

Court Fees Act (VII of 1870), Sen, II, drt. 17-A 
(i)—Lani Acquisition proceeding;—Compensation 
money paid into Court to credit of last male holder 
— Suit by reversioner for declaration against widow's 
mortgagees—Proper court-fee. 

Where certain properties which had been mort- 
gaged by a Hindu widow were acquired under the 
Land Acquisition Act and the compensation money 
was paid into Court to the credit of the last 
male-holder, and a person claiming to be the rever- 
sioner of the last'male-holder instituted a suit for 
a declaration of his right to the money and for an 
injunction restraining the defendants from applying 
for the money: , 

Held, that the additional relief for the issue of an 
injunction was both unnecessary and superfiuous ; the 
proper relief to be prayed for was one for declara- 
tion alone and the couri-fee lJeviable was Re. 100 
under Art. 17-A (i) of the Second Szhedule of the 
Court Fees Act. É 

GO. R. P. under ss. 115 and 151 of Act V 
of 1908 and s. 107 of the Government of 
India Act praying the High Court to revise 
the order of the District Court of Trichi- 
nopoly dated July 24, 1934, and made in 
O. S. No, 5 of 1931. | 

Messrs. S, Parthasarathy, V. R. Tiruven- 
katachari and C. R. Pattabhiraman, for 
the Petitioner. i 

Mr. P. V. Rajamannar, for the Respondent. 

Judgment.-—The serious contest is in 
regard to the court-fee payable on the 
amount covered by the land acquisition 
award. The plaintiffclaiming to be the 
reversioner of Annaswami Nadar, the last 
male-holder, has filed the present suit. 
Annaswami Nadar’s widow mortgaged 
certain items and eventually the interest 
of the mortgagee vested in one Dand- 
ayudapani. In certain land acquisition 
proceedings, some portions of the mortgag- 
ed items were acquired and the sum repre- 
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sents the amount paid in respect 
these portions. The money is now in 
_Court and stands to the credit of the 
last male-holder. The queetion is, what is 
the proper relief, that the plaintiff must 
pray for in ' regard to this amount? The 
plaintiff says he is entitled to ask for a 
declaration plus consequential, relief. He 
says that he can claim an injunction 
restraining the defendants from applying 
forthe payment of the sum and the con- 
sequential relief he has accordingly pray- 
ed for is an injunction. In my opinion, 
there is no need to ask for an injunction. 


It is not by the defendants’ application ` 


that the plaintiff is prejudiced but by the 
payment by Court. That being so, the 
additional relief for the issue of an injunc- 
tion is both unnecessary and superfluous. 
The proper relief therefore that should be 
prayed for, is one of declaration alone. 
The court-fee that is leviable is Rs. 100 
under ‘Art. 17-A (1) of the Second Schedule 
of the Court Fees Act. The amount co- 
vered by the award being in the possession 
of the Court, it is conceded that no prayer 
for possession is necessary. 

The only question that has been raised 
is in regard to items Nos, 23, 24. and 25 in 
the possession of defendants Nos. 1, 13 and 
14. Mr.P. V. Rajamannar for the Govern- 
ment Pleader concedes that the court-fee 
paid in respect of the relief pertaining to 
these items is correct. 

This is my order on the Civil Revision 
Petition and I make no order as to costs. 

A, Order accordingly. 


PATNA HIGH COURT 
Criminal Revision No. 362 of 1935 
July 31, 1935 
Row Lanp, J. 
MusammatJAGRUPA KUMARL[anp OTHERS 
— 18T Party—PETITIONERS 
VETSUS 


Babu CHOTEY NARAIN SINGH 
—BSECOND PARTY— OPPOSITE PARTY 

Criminal Procedure Code (Act V of 1£98), ss. 144,107, 
145—585. 144, when to be applied—S. 144 is not substituted 
for s. 107 or 145—Duty of Magistrate pointed out— 
Interference by High Court, when proper. 

It cannot be laid down as a general proposition 
that an order under s. 144 Oriminal Procedure 
Gode cannot be passed without taking evidence 
nor can it be said that in every case of 
dispute regarding land, s. 144 is. inappropriate 
and proceedings ought to be had under s. 107 
or s, 145, Criminal Procedure Code. Section 14+ is 
of general application and contains nothing which 
- ousts the Magistrate's jurisdiction, in cases of bona 
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fide disputes as to possession of land. But where 
s. 107 or s 115 will meet the requirements of the 
case, s. 14} is not an appropriate remedy and if 
it is found that the danger was not so imminent 
that it could not be otherwise averted, an order 
under s 14! will generally be held to have been 
made without jurisdiction, Whatthe Court deprezates 
is the habitual and unjustifiable use of s, -144 as a 
substitute for ss, 107 and 145, If it is shown that 
upon the information before the Magistrate the 
conditions required by 8.144 had not been estab- 
lished so that the use of s. 144 instead of s. 107 
or 8.145 wasa mere abuse of processof the Oourt, 
or, that though made with jurisdiction, the order 
had resulted in something akin to the denial of the 
right of fair trial, then the High Gourt will interfere 
in exercise of their powers of superintendence. 

Although a Magistrate has the jurisdiction 
to pass an order under s. 144 in a case where one 
party not in good faith is merely sstting upa 
pretence of claimand not a bona fide dispute, but 
it cannot bə considered to be a good 
practice habitually to prejudge without evidence 
both the merits of the dispute and the question 
whether it is bona fide. Magistrates are entrusted 
with wide powers to enable them to discharge 
their important duty of providing for the prevention 
of a breach of the peace; but such powers are not 
intended to be habitually used for the settling of 
disputed points which call for a decision on evi- 
dence. Sheobalak Singh v. Kamaruddin Mandal (1), 
Joint, Agents, I. G. N. & R. 8. N. Co., Ltd v. Chandra 
Ketu Narain Singh (2), and Saligram Singh v. 
Baijnath Singh (3), referred to. 


Or. Rov. from an order of the Sub- 
Divisional Officer of Beguserai, dated June 
7, 1939, a motion against which was dis- 
missed by the District Magistrate of 
Monghyr, dated July 4, 1995. 

Dr. P. K. San, Messrs. B. N. Mitter and 
K. N. Moitra, for the Petitioners. 

Messrs. Janak Kishoreand Bindheshwari 
Prasad, for the Opposite Party. 

Judgment.—This is an application to 
set aside an order passed under s, 1410f the 
Code of Criminal Procedure by the Sub- 
Divisional Magistrate of Begussrai against 
which a motion was presented before the 
District Magistrate at Monghyr and was 
rejected. Í 

Among the grounds taken in revision 
are these that the Magistrate has not found 
and had not before him evidenceto find that 
there was imminent danger making immedi- 
ate prevention or speedy remedy necessary 
-and, therefore, he should not have proceeded 
under s. 144; secondly, that the Magistrate 
in a proceeding under s. 144 of the (ode 
of Criminal Procedure should not have 
entered into the question of possession of 
immovable property—a mat'er for which 
proceedings under s. 115 should more 
appropriately have been taken, and, thirdly, 
that the Magistrate’s findings are based 
on no evidence and an order should not 
have been passed to the prejudice of the 


- 416 


petitioners without evidence to support 
ite 

The facts are scmewhat unusual in this 
respect that neither the first party nor the 
second party claims to be entitled in their 
own right to possession of any property at 
al). There is an estate known as Neola 
or Neclagarh which was the property of 
Chaudhury Biswanath Singh and is now 
admittedly the property of his minor 
posihumous son Chandramauli Prasad, This 
son was until March 3, 1935, under the 
guardianship of his mother Krishnakanta 
Kumri who died on that date. Thereafter 
the firet party consisting of Jagrupa Kumari 
widow of the great grandfather of Chandra- 
` mauli and her adherents on the one hand 
and the second party Chotey Narain Singh, 
father of Krishnakant Kumri, that is to 
say, maternal grandfather of Chandramauli 
and his adherents on the other hand are 
claiming to be administering and managing 
the estate on behalf of the minor. The 
proceeding was started on a Police report 
dated May 13, 1935, in which the Sub- 
Inspector after a statement of facts re- 
commended that both the parties might be 
selved with notices under s. 144 of the 
Code of Criminal Procedure not to create 
troubles and breach of the peace in con- 
nection with any affair relating to Neolagath 
estate. The facts on which be based this 
recommerdation were that in village 
Bhawanandpur telongirg to the estate 
crops bad been grown and harvested and 
stacked on the khalihan and there was 
likely to be a dispute leading to a breach 
of the peace as to who should remove the 
crops. The Magistrate on reading the 
Police report on May 22, 1225, recorded his 
opinion that speedy remedy was desirable 
to prevent an imminent danger of a breach 
of the peace. Instead, however, of issuing 
notices cn both parties he issued a notice 
under s, 144 of the Code of Criminal Pro- 
cedure to the members of the first party 
only, directing them to abstain from going 
near the places mentioned in the report 
or frcm handling the grains of the minor 
and not to commit any breach of the 
peace. The members of tke first party 
filed a written statement praying that the 
order under s. 144 passed against them 
might be rescinded and similar order passed 
against the opposite party. Pleaders were 
heard and the Magistrate on June 7, 1935, 
confirmed the order as against the first 
party. The points which ke set forth in 
his order as the points on which the case 
hinged are, firstly, whether the claim of 
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Musammat Jagrupa Kumari to be the 
guardian of Chandramauli was bona fide 
and whether she was competent to be, 
the guardian at all, and secondly posses- 
sion. 

The first point it is contended was more 
suitable for determination in a Civil Court. 
Nevertheless there were facts in connection 
with the litigation that has already taken 
place indicating that Musammat 
Jagrupa Kumari and persons associated 
with her might have interests adverse to 
those of the minor, the agnates of the minor 
being of course the -persons who would 
succeed to the property in the event of 
the minor’s death. . 

On the second point the Magistrate held 
that Chotey Narain and the amlas of the 
late Krishnakant Kumri were in fact 
managing the estate and were “in posses- 
sion of: the grainsand the estate on behalf 
of Ohandramauli”.. The order was passed 
without taking any evidence, I am in- 
formed at the hearing that some docu- 
ments were placed before the Magistrate, 
but no document was marked as an exhibit 
or placed on the record. Wherever docu- 
ments are used as evidence, the Court 
ought to place them on the record and 
mark them in accordance with the High 
Court's General Rules and Circular Ordere, 
so that both sides may know and a Court 
of appeal or revision may see on what 
material the decision has proceeded. The 
District Magistrate in refusing to inter- 
fere on revision said : 

“The respondents were in possession of the kachary 
apd have paid land revenue and cess regarding the 
property . . their possession has been rightly 


maintained by the Sub-divisional Officer and the 
motion is rejected.” : 


In admitting the petition in revision I 
asked for a report from the District Magis- 
trate whether the order passed was intend- 
ed as a mere temporary order pending the 
taking of proper proceedings under s. 145 
of the Code of Criminal Procedure or 
s. 107, Criminal Procedure Code, or as a 
final order relieving the Magistrate of the 
duty of making a proper enquiry into the 


circumstances. In the report it is 
stated : 
“It is not proposed to pursue the matter 


any further beyond taking steps to -prevent a 
breach of the peace by the wrong-doer’; 


that the order under s. 144 of the Code 
of Criminal Procedure was passed to prevent 
an imminent danger of a breach of the 
peace at Neola and Bhawanandpur and 
that 

‘Sf there is any recurrence or any sign -of dis- 
turbance in those villages after two months, steps 
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will undoubtedly be taken under s. 107, of the Code 
of Orimipal Procedure and instructions have been 
issued to the Police accordingly”. 

The bulk of the report embodies_the 
view of the Magistrate or what may be 
called the findings of the Magistrate regard- 
ing the falsity of the claim set up on 
behalf of the petitioners, so far as the 
record shows, these findings rest on no 
evidence at all and it isthe grievance of 
the petitioners that what may be called an 
ex parte determination of the whole case 
against them has beenmade without taking 
any evidence. 

It cannot be laid down as a general 
proposition that an order under s. 144 
cannot be passed. without taking evidence 
nor can it be said that in every case of 
dispute regarding land s.144 is inappro- 
priate and proceedings ought to be had 
under s. 107 or s. 145, Oriminal Procedure 
Code. In the Full Bench decision in 
Sheobalak Singh v. Kamaruddin Mandal 
(1), Mullick, J. explained the legal 
position thus: “Section 144 isof general 
application and contains nothing which 
ousts the Magistrate’s jurisdiction in cases 
of bona fide disputes ‘as to possession of 
land. But where s. 107, ors. 145 will meet 
the requirements of the cases. 144 is not 
an appropriate remedy and if it is found 
that the. danger was not so imminent that 
it could not be otherwise averted, an order 
under s. 144 will generally be held to have 
been made without jurisdiction, Where 
it is clear upon the materials before the 
Magistrate that one party is in possession 
and that another whose claim to possession 
isa mere pretence is threatening to interfere 
with that possession, the Magistrate is 
clearly entitled to resort to the special 
summary procedure of 8.144 if immediate 
prevention or speedy remedy is desirable... 
What the Gourt deprecatesis the habitual 
and unjustifiabls use of s. 144 as a 
substitute for ss. 167and 145.” Mallick, 
J., said further: “Now, if it had been 
shown that upon the information before 
the Magistrate the conditions required by 
s. 144 had not been established so that 
the use of s. 144 instead ofs.107 or s. 145 
was amere abuse of process of the Court 
or that though made- with jurisdiction, 
the order had resulted in something akin 
to the denial of the right of fair trial. 
We should certainly have interfered in 
exercise of our powers of superintendence”. 
The above and other decisions recognize 


(1) 2 Pat. 9); 68 Ind. Cas, 149; A I R 1922 Pat. 435 
(1922) Pat. 241;3PLT573;4 UP L R (Pat.) 5; 23 
Or LJ 519; 1 Pat. L R Or; 2.3 
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the jurisdiction of a Magistrate to pass 
an order under s, 144 ina case where ane 
party not in good faith is merely setting 
up a pretence of claim and not a bona fide 
dispute but it cannot be considered to be 
a good practice habitually to prejudge 
without evidence both the merits of the 
dispute and the question whether it js 
bona fide. Magistrates are entrusted with 
wide powers to enable them to discharge 
their important duty of providing forthe 
preventionof a breach of the peace but 
such powers are not intended to be habi- 
tually used for the settling of disputed 
points which call for a decision on evi- 
dence. It isto be noted that the dispute 
now before me relating to crops grown in 
Bhawanandpur is not the first dispute 
between the parties that has been taken 
before the Magistrate. There was another 
in April referring to Beolagarh, the head- 
quarters of the estate. In that case also 
the Magistrate passed an order under 
s. 144, Criminal Procedure Code, on April 
11, 1935, against the present petitioners, 
The Magistrate is apparently prepared 


to pass similar orders in village afler 
village without ever coming to grips 
with the evidence on the question which 


way the order should go, 
his explanation that should trouble recur 
inthe same village after two months, 
sieps would be taken under s. 107, Cri- 
minal Procedure Code. He apparently 
still dces not consider that it would be 
his duty totake such action in the event 
of trouble occurring in any different 
village. 

Now Ireturnto the grounds on which the 
order of the Magistrate is attacked. The 
first ground fails; the Magistrate's order of 
May 22 records his opinion that speedy 
remedy was desirable to prevent an im- 
minent danger of a breach of the peace 
and he was entitled to record such an 
opinion on a perusal of the Police report, 

On the second ground the substance of 
the Magistrate’s explanation is that s. 145 
proceedings would have been inappro- 
priate because tha possession of Chandra- 
mauli Prasad is undisputed. The extracts 
I have cited from the orders of the 
S. D. O. and District Magistrate, how- 
ever, are clear, the proceedings were 
treated asa case of disputed possession 
and the findings are findings of possession. 
Therefore, in the words of Mullick, J. 
‘s. 144 is not the appropriate remedy”. 

On the third ground, the petitioners can 
fairly complain that (again in the words 


for he says in 
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of Mullick, J.) the orders against them 
“had resulted in something akin to the 
denial of the right of fair trial.” 

I have pointed out that in the original 
Police report the recommendation was to 
proceed under s. 144 issuing notices on 
both parties. No reason has been given 
by the Magistrate why he issued the 
notice against one party only. Had the 
order now complained against been the 
first order of the kind, it might have been 
sufficient to point out to the Magistrate 
that there was another procedure for 
dealing with such amatter which ordina- 
rily speaking he should have preferred 
to follow. As, however, the Magistrate 
has applied s. 144 repeatedly and seem 
disposed to do so habitually, I think the 
proper course inthis case is to leave no 
doubt that this Court will not tolerate 
what Mullick, J. has called “the habitual 
and unjustifiable use of s.144, as a subs- 
titute for ss. 107 and 145”. Therefore 
although the order has been passed more 
than two months hefore to-day’s date, I 
shall follow the course which was followed 
in Joint Agents, I. G. N. & R.S. N. Co, 
Ltd. v. Chandra Keiu Narain Singh (2), and 
Saligram Singh v. Baijnath Singh (3), and 
set aside the order. 

N. Order set aside. 

(2) 14 P L T 379; 144 Ind. Cas. 223; A 1 R 1933 Pat, 
165; 31 Or. L J717; (1933) Cr. Cas. 516; Ind. Rul, 
(193%) Pat 221 (2). 

(3) 14 P LT 740; 150 Ind. Cas. 118; A IRI 3t 
Pat. 101; 35 Cr. LJ 1057; (1934) Or. Cas. 198; 6 k r 


MADRAS HIGH COURT 
Civil Revision Petition No. 1761 of 
19: 


November 16, 1934 
i PAKENHAM WALSH, J. 
CHINNA KUZHANDAI AMMAL 
4 — PLAINTIFR— PETITIONER 


versus 
KUZHANDAI VEERASWAMI 
MUDALAAR AND ANOTBER—DEFENDANTS 
— RESPON DENTS 

Promissory note—Real owner's right to sue, where 
benamidar contests his claim—Power |to give dis- 
charge. . 

The plaintiff sued ona promissory note alleging 
that the first defendant had executed it in favour of 
the 2nd defendant benami for the plaintiff. The 
2nd defendant contested the plaintiff's claim ; 

Held, that the plaintiff was not entitled to sue. 

What is a good defence to a claim outside the 
Court cannot become a bad defence by bringing the 
defendant pinto Court. Suba Narayana Vathiyar v. 


Ramaswami Aiyar (1) and Brojo Lal Saha Banikya 
v. Budh Nath-Pyari Lal Das (2), referred to, 
Surjug Singh v. Deosaran Singh (3, not follow- 


ed, 

C. R. P. under s. 25 of Act IX of 1887, 
praying the High Court to revise - the decree 
ofthe Court of the District Munsif of 
Poonamallee dated April 10, 1931, and 
passed in S.C, S. No. 78 of 1931. 


Mr. T.R. Srinivasa Iyengar, for the 
Petitioner. 
Mr. P. Thiruvengadaswami Mudaliar, 


for the Respondents. 

Judgment.—In this case the plaintif 
sued on a promissory note executed by 
the Ist defendant in favour of the 2nd 
defendant. The plaintiff's claim was that 
the promissory note was executed in 
favour of the 2nd defendant benami for 
herself. The trial Court dismissed the 
suit as nob maintainable, and against 
this order of the dismissal the present 
revision petition has been filed. 

No direct authority of this Court has 
been quoted to me but there is an obiter, 
the remark ofa Full Bench in Suba 
Narayana Vathiyar v. Ramaswami Ayyar . 
(1), which supports the view of the learned 
District Munsif. That was a suit in 
which the payee sued the maker of the 
note who pleaded that the note had been 
executed in plaintiff's favour only benami 
for one K and that it had been discharg- 
ed by payment to the person really 
interested. It was held by tha Bench 
that evidence to this effect could not be 
adduced by the defendant. ‘That case is of 
course different from the present which 
comes directly under s. 78 of the Negoti- 
able Instruments Act. Thelearned Judges 
in Suba Narayana Vathiyar v. Rama- 
swami Ayyar (1) however proceeded to 
remark “We cannot find any English case 
in which an undisclosed principal has 
attempted to sue on a negotiable instru- 
ment, and we think that the decisions 
clearly established that an undisclosed 
principal could not be sued.” 

The petitioner relies on a case reported 
in Brojo Lal Saha Banikya v. Budh Nath 
Pyari Lal Das (2), but unfortunately the 
remarks there are equally obiter. In that 
case one P. L. who was the holder ofa 
promissory note sued thereon in the name 
of his frm and it was held that the 
names of the four persons who were 
partners of that firm might be taken to 
have been specifically stated in the plaint 

(1) 30M $8; 1 M L T377; 16M LJ 508. 

AS 105 Ind. Cas. 519; 55 O 551; A I R 1928 Oal. 
148. 
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and all of them might be considered to have 
joined as plaintiffs, and that there was no 
objection tothe suit merely because the 
plaintiff had joined the other partners 


with him. Ghose, J. at p. 559% observes, 
“This is sufficient Jor the purpose of 
deciding the case. But 1 think it is 


right that I should express my opinion 
‘ with regard to the point which has been 
dealt with by the Sub-Judge, as the 
question has been elaborately argued by 
the learned Advocates on both sides.” 
Turning to p. 555* we find that the point 
dealt with by the learned Judge was 
whether the true owner of the money can 
also maintain the suit and he answered 


it in the affirmative, Ghose, J., then 
proceeds to consider this question and 
disagrees with the view taken in 


Suba Narayana Vathiyar v. Ramaswami 
Ayyar (1). But it may be noted that he 
does not go further than this position 
which he states at p. 562%: “I have already 
stated it will do no harm to anybody, if the 
real owner.is held to be entitled to sue if 
he is capable of giving a good discharge 
to the debtor from the holder of the 
instrument. In the present case, the 
holder of the instrument, Pyarilal Das, 
has given evidence that the money 
belongs to all the members of the firm, 
and it hasbeen found that the defendant 
was aware of it. He was willing to give 
a discharge to the defendant.” In the 
. case before me it is „admitted that the 
Plaintiff is not capable of giving a 
discharge to the Ist defendant the maker 
of the promissory note but the argument 
is that she could give a discharge by 
bringing the payee into Court along with 
the 1st defendant, and getting an order 
from the Court so that even the obiter re- 
marks in Brojo Lal Saha Banikya v. 
Budh Nath Pyari Lal Das (2) do.not go so 
far asthe present petitioner requires the 
Oourt to proceed. 

There is one case of Single Judge in 
Surjug Singh v. Deosaran Singh (3), which 
does go to this length. The only difference 
between that case and the present is that 
in that case the payee whose name 
appeared in the promissory note admitted 
the plaintiff's claim, whereas in this pre- 
sent case hecontests the claim. If the 
principle contended for by the petitioner 
is correct, this ought to make no differ- 


(3) 123 Ind. Cas, 395;.A1R 1930 Pat. 313; Ind. 
Rul. (1930) Pat, 315: 11 P L T 255, 
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ence, but it wouldon genera] principles 
seem obviously unfair that the 
maker of a pro-note should be dragged 
into Court on account of a quarrel between 
the payee named in the Promissory note 
and some other person whose name was un- 
disclosed at the time and of whom the maker 
knew nothing. This consideration indi- 
cates to my mind that the view in 
Surjug Singh v. Deosaran Singh (3) is 
unsound, 


As regards the Calcutta case (which does 
not go far enough for the Petitioner), apart 
from the fact that I should prefer to 
follow the obiter remarks of a Full Bench of 
this Court rather than the oviter remarks 
of a Divisional Bench of the Calcutta 
High Court, I apprehend that there isa 
very clear reason for not allowing a” suit of 
this sort to be maintained, though it isa 
reason which might not apply to the obiter 
remarks in Brojo Lal Saha Banikya v. 
Budh Nath Pyari Lal Das (2). Itis this, 
that whatis a good defence to a claim made 
outside the Court cannot become a bad 
defence by bringing the defendant into 
Court and adding another defendant. Here 
ifthe plaintiff had demanded the money 
from the Ist defendant out of Court, the 
latter would undoubtedly have hada prr- 
fectly good defence by quoting s. 78 ofthe 
Negotiable Instruments Act, and even on 
the view taken in the Calcutta case, as the 
plaintiff could not have given Ist defen- 
dant a discharge the Plaintiff had no 
cause of action against him, I fail to see 
how a defence which ig perfectly valid if 
a party is not brought into Court ceases to 
be valid the moment the party is brought 
into Court, 

A very similar position arises ag 
regards the right ofa person to sua ona 
contractto which he is not a party. B 
contracts to pay A a certain sum and 
subsequently C contracts with B to pay C, 
A not being privy to the latter contract. 
There was at one time a decision of this 
Court that A could sueC on the latter 
contract by joining B a co-defendant, one 
reason given being’ that all the Parties 
being before the Court it could do 
justice and such a course would avcid 
multiplicity of suils. That view has since 
been abandoned and Tweddle v. Atkinson 
(4), is conclusive that a party cannot sue 
on a contract to which he himself is not a 


Ch) (1861) 121 ER 163:1 B& S 393; DLJQ B 
265; 8 Jur. (Ns) 332; 4 LT ws) 468; 9 WR jer, 
124 RR 610, 
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party unless he is actually privy to the 
coptract, i. e, ‘unless the parties made it 
with the intention of making him a party 
to it. The reason for not allowing a 
person to sue on a contract to which he 
is not a party applies in the present 
case. If A sues C on a contract between 
Bland C which A is} not a party, it is 
undoubtedly a perfect defence for C to 
state that A is not a party to the contract 
and that defence being good, it cannot 
cease to be so by bringing C into Court 


along with B. 
For these reasons, I hold that the 
is correct 


lower Courts decision and 
there is no reason for me to interfere in 
revision. 

The petition fails and is dismissed. 

A. Petition dismissed. 


—_— 


PATNA HIGH COURT 

Appeal from Appellate Decree No. 1466 

of 1932 
August 13, 1935 
ROWLAND, J. 
RAMGOLAM SINGH —APPELLANT 
versus 
CHARAN MAHTON AND OTHERB— 
— RESPONDENTS 

Landlord and tenant—Suit for evistion— Plaintiff 
purchaser of raiyati holding of defendants’ deceased 
father—Presumption as to consideration for sale 
deed—Record of Rights—Civil Court, if can make 
fresh examination of materials on which Record was 
prepared and come to its own  finding—Defence 
based on correctness of entry in Record—Onus to 
disprove correctness by proving absence of custom 
recorded is on him who denies correctness — Civil Pro- 
cedure Code (Act V of 1908), O. XLI, r. 21—Additional 
evidence in appeal—Rules as to reception —Discretion 
of Court. 

In a suit for eviction of the defendant entere 1 
as an under-raiyatt having occupancy rights and 
paying batai rent where the holding had formerly 
been the raiyati holding of the defendant's father 
but was sold to the plaintiff by a registered sale- 
deed, the execution of which is not denied and the 
executant of which is dead, there is the presumption 
that the document was for consideration, arising 
from custody of the document by the plaintif 
and thisis a matter which the Court ought to con- 
sider. 

The Civil Court is not a Court of Appeal from 
the decision of the officer who frames the Record-of- 
Rights. It is mot proper that the Civil Court having 
before it the materials upon which the settlement 
officer arrived at his decision should makea fresh 
examination of those materiale and come to its own 
finding. Tengaroo Sukul v. Chathu Bhar (2), fol- 
lowed. 

In a suitfor eviction in which the defence is 
bised on entries in the Record-of-Rights, it is not 
for the defendants to prove the custom or usage 
which would support the correctness of the Record- 
of-Rights but it is on [the plaintiff to disprove 
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proving the absence 


tho correctness ofthe entry by 
establishing that . 


of custom and usage and thereby 
the Record-of-Rights was incorrect. 

Additional evidence can be admitted in, appeal 
only when the Appellate Court requires it and 
the legitimate occasion for the exercise of this 
discretion is not whenever before the appeal is heard | 
a` party applies to adduce fresh evidence, but, 
when on examining the evidence as it stands, 
some inherent lacuna or defect becomes apparent. 
Whenever the Court adopts this procedure and 
allows such evidence tobe produced, the Court 
shall record its reason for so doing, But the 
weight of the objection against reception of such 
evidence is considerably weakened when at the 
hearing the opposite party has not objected to 
such reception, It is also weakened when the 
papers admitted being public documents their 
admission is not objectionable. Parsotam Thakur v. 
Lal Mohar Thakur (1), relied on. 

A. from a judgment of the Subordinate 
Judge, Patna, dated April 29, 1932, 
reversing a decision of the Additional 
Munsif, Patna, dated December 18, 1931. 

Messrs. B. P. Sinha: and Rajeshwari 
Prasad, for the Appellant. 

Mr. Kapildeo Narayan Lal, for the Re- 
spondents. 

Judgment.—The plaintiff-appellant is 
entered in the Record-of-Rights finally 
published in 1912 as the raiyat of Khata 
No. 50 in village Chak Gaj Faridiawan 
bearing a rent of Rs. 18-10. The defendant 
ig entered as an under-raiyat having 
occupancy rights and paying batai rent. 
The plaintiff served on the defendant a 
no'ice to quit under s. 49 of the Bengal 
Tenancy Act treating him as an under- 
raiyat liable to be evicted on notice. The 
defendant did not vacate the land hence 
the suit. Thedefendants resisted the suit 
denying that plaintiff had any title to the 
land and setting themselves up as 
occupancy raiyats. The Munsif decreed 
the suit holding that the defendants were 
under-raiyats under the plaintiff and 
holding that the entry of shikmi dakhalkar 
in the khata does not mean that the defend- 
ants have got occupaucy right. On appeal 
the Subordinate Judge reversed the find- 
ing of the Munsif and held that the defend- 
ants were not under-raiyais, that the 
plaintiff was not the landlord of the defend- 
ants and dismissed the suit. The holding 
had formerly been the raiyati holding of 
the father of the defendant No. 1 but was 
sold by him on June 6, 189%, to the plaintiff 


‘by a registered sale-deed. The execution . 


of this deed is not denied, the executant 
is dead and there is no evidence that 
The 
document is- produced by the plaintiff 
and it may be presumed from this that 
the document was for consideration. 
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There is also the presumption of correctness 
attaching by statute to the entry in the 
Record-cf-Rights. The lower Appellate 
Court’s judgment does not refer to the 
presumption arising from custody of the 
document of title. As regards the 
presumption of correctness attaching to 
the Record-of-Rights the Subordinate Judge 
thinks it is rebutted by what he has found 
inevidence admitted in his Court at the 
appellate stage consisting of the records of 
disputes in the survey proceeding. 

In second appeal it is contended that 
the lower Appellate Court has erred in 
law in not considering the presumption as 
to consideration arising from the custody 
of the document and has erred in lawin 
admitting additional evidence at the 
appellate stage to improve the case of the 
defendants and has erred in law in hold- 
ing that the proceedings before the 
survey cflicer in the earlier stages of 
preparation of Record-of-Rights could rebut 
the correctness of the final entry. As 
regards {he presumption arising from 
custody of tke document, this was undoubt- 
edly a matler which the Subcrdinate 
Judge ought to have considered. As 
regards the taking of additional evidence, 
reference is made to the Privy Council deci- 
sion in Parsotam Thakur v. Lal Mohar 
Thakur (1) and to O. XLI, 1.27 of the Code 
of Civil Procedure. The Priyy Council 
have pointed out that additional evidence 
is only to be admitted under this rule 
where the Appellate Court requires it, 
The legitimate occasion for the exercise 
of this discretion is not whenever before 
the appeal is heard a party applies to 
adduce fresh evidence, but, ‘when on 
examining the evidence as it stands, some 
inherent lacuna or defect becomes apparent’. 
It is also pointed out that whenever the 
Court adopts this procedure and allows 
such evidence to be produced, the Court 
shall record ils reason for so doing. In 
the judgment all that the Subordinate 
Judge has to say about the procedure 
followed by him is “Additional evidence 
. was, however, admitted in this Court”. 
The Subordinate Judge should have 
given reasons but the  appellant’s 
criticisms of the procedure followed are 
weakened by the fact that the Appellate 
Courts order-sheet shows that at the 
hearing the defendants (the respondents) 

(1) 10 Pat. 654; 132 Ind. Oas,72!1; A IR 1931P O 
143; 33 Bom, LR 1015; (1931) A LJ513; 35 O 
WN 786; 34 LW 76;54 OL J1;J2 PL T 633; 


(1931) M W N 929;61 ML J 489;58 TA 254; Ind, 
Rul, (1931) PO 209 (P 0.) 


(RAMGOLAM SINGH V, OHARAN ManTON (PATNA) 


461 
did not object to the receplion of the 
additional evidence, also the papers 


admitted being public documents, their 
admission is not objectionable inthe same 
degree as if they had been private papers 
which could be prepared at any time. 

The third objection to the judgment of 
the lower Appellate Court is a substartial 
one. It was held in Tengaroo Sukul v. 
Chathu Bhar (2) “that the Civil Court is 
not a Court of Appeal from the decision of 
the officer who frames the Record-of-Rights”. 
This wasin answer to the argument that 
the Civil Court having before it the 
materials upon which the settlement officer 
arrived at his decision should make a 
fresh examination of those materials and 
come to its own finding. The Full Bench 
decision makes it quite clear that that is 
nota correct procedure, to do this is to 
ignore the presumption of correctness 
attaching to the MRecord-of-Rights. The 
Subordinate Judge has proceeded on the 
footing that the draft entries made by the 
khanapuri officer and attestation officer are 
entitled to more weight than the entry in 
the final record. This view is clearly 
contrary to the law as laid down by the 
Full Bench. The finding must beset aside. 
I have no doubt that the Munsif was right 
in finding on the bias of the Record-of- Rights 
that plaintiff was raiyat and the defendant 
was under-ratyat in respect of the suit 
lands. | 

For the respondent it is contended that 
the Munsif has fallen into an error in not 
giving effect to that part of the entry which 
represent the defendant as having 
occupancy right. The words are shikmi 
dakhalkar. The Munsif says. The mere 
entry of shikmi dakhalkar in the khatian 
does not mean that the defendants have 
got occupancy rights which an under- 
tenant can only acquire by custom or 
usage, of which there isno evidence in this 
case, nor is it the case of the defendants, 
As to this not being the case of defennants, 
the comment seems rather technical. The 
defendants all along asserted their 
occupancy rights though claiming them in 
the status of rdatyats and not of under- 
raiyats. Ifthe defendants do not succeed 
in the matter of status, it does not follow 
that the claim of occupancy rights should 
not be examined on the merits with 
reference to the status which is found 
to be theirs. The defect in the other 
comment of the Munsif is that he has 

(2) 9 Pat. 347; 118 Ind. Cas, 316; AI R 1929 Pat, 
460; 10 PL T 569; Ind, Rul, (1929) Pat, 517, 
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manifestly fallen into the error of thinking 
that it was for the defendants to prove the 
custom or usage which would support the 
correctness of the Record-of-Rights whereas 
he should kave put it on the plaintiff to 
disprove the correctness of the entry by 
proving the absence of custom and usage 
and thereby establishing that the Record- 
of-Rights was incorrect. Therefore, it 
should have been held that the defendants 
have occupancy rights as entered in the 
record and accordingly cannot be evicted. 

The result isthat the suit must fail and 
the decree of the Subordinate Judge 
dismissing it is correct, but as the defend- 
ants took a false defence denying the 
plaintifi’s title altogether, I think it proper 
to order that the parties do bear their own 
costs throughout. 

N. Appeal dismissed. 


CALCUTTA HIGH COURT 
Letters Patent Appeal No. 10 of 1934 
July 24, 1935, 

Guma AND Lopas, JJ. 
ANNADA PROSAD BHADRA AND ANCTAER 
— APPELLANTS 
versus 
GOPAL CHANDRA GHOSE AND OTHERS 
— RESPONDENTS 

Res judicata—Suit for enhancement of rent— 
Question whether Transfer of Property Act or Bengal 
Tenancy Act, applies to tenancy, decided— Such 
question, whether canbe raised in subsequent suit for 
possession. 

Where in a previous suit for enhancement of rent, 
the question as to whether the Transfer of Property 
Act or the Bengal Tenancy Act applied to the 
tenancy was decided, such question cannot be re- 
agitated ina subsequent suit for possession, 

A. from appellate decree of 
Henderson, J., dated June 14, 1934, in 
Appeal No. 1964 of 193}. 


Messrs. Hemendra Chandra Sen and 


. Amiya Lal Chatterji, for the Appellants. 


Mr. Prokash Chandra Majumdar for Mr. 
Satindra Nath Roy Choudhury, for the Res- 
pondents. < 

Judgment.—The question raised in this 
appeal by the plaintiffs in the suit out of 
which it has arisen, is whether the decision 


. ina previous suit instituted by the plain- 


tiffs, inthe year 1925, for enhancement of 
rentunder s.30(b), Bengal Tenancy Act, 
operated as a bar to the question whether 


. the provisions of the Transfer of Property 


Act were applicable to the tenancy in suit, 
being agitated in the present litigation. 
In the previous suit of the year 1925, on 
the objection raised by the defendants, it 
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was decided that the tenancy in question 
wasnot for agricultural purposes, and the 
provision of the Bengal Tenancy Act could 
not therefore apply. The claim for 
enhancement of rent made in the suit was 
defeated on the aforesaid decision given by 
the Munsif in that suit, on November 
11, 1925. Butfor the reason given by the 
Munsif that the provision of the Bengal 
Tenancy Act had no application, the 
decision dismissing the claim for enhance- 
ment of rent was not sustainable, no other 
ground having been given by the Munsif 
trying the suit, and no other ground having 
been raised by the defendants in suit for 


the purpose of resisting the claim for 
enhancement of rent, made in the 
year 1925. 


In the above view of the case before us, 
we are unable to agree with the conclusion 
arrived at by our learned brother Hender- 
son, J., that the plea of res judicata as 
raised in the case before us, was not 
sustainable. The foundation of the decision 
in the previous litigation between the 
parties to the suit giving rise to this appeal, 
was that the provisions of the Bengal 
Tenancy Act were not applicable to the 
case Lefore the Court and, in our judgment, 
the question whether the Transfer of Pro- 
perty Act or the Bengal Tenancy Act was 
applicable to the present case, as raised in 
issue No. 5 in the suit, could not be allowed 
to be re-agitated. In the above view of the 
case before us, the decision of our learned 
prother Henderson, J., in second appeal, 
and the decision of the Subordinate Judge 
in the lower Appellate Court, are set aside 
and the decision and decree passed by the 
trial Court, on August 17, 1929, declaring 
the title of the plaintiffs-appellants, to the 
landsin suit, and entitling them to recover 
possession by evicting the defendants- 
respondents and by removing their houses 
standing on the lands are restored. The 
defendants-respondents will carry out the 
terms of the aforesaid decree within three 
months from this date. The plaintitis- 
appellants are to get their costs in the 
litigation throughout, including the costs 
in this Court, from the defendants-respon- 
dents. . 

D. Appeal allowed. 
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PESHAWAR JUDICIAL COMMIS- 
© _SIONER'S COURT ` 
First Civil Appeal No. 31-12 of 1935 
June 6, 1935 f 

MIDDLETON, J. C. AND ALMOND, A. J. C. 

SADHU SINGH—PLAINTIFF ~APPELLANT 

versus 

Musammat KHAIR NISSA AND OTHERS — 

RESPONDENTS 

Mortgage— Mortgagee of share of property previous- 
ly mortgaged, getting decree on basis of his mori- 
gage and purchasing such share in execution—Suit for 
partition of such share~Partition, when can be allowed 
—Rendition of account claimed, together with relief 
of possession—Joinder, whether can be allowed—Civil 
Procedure Code (Act V of 1908), O. II, r. 4. 

Where the mortgagee of a share in certain prop- 
erty which had been previously mortgaged, gets a 
deeree on the basis of his mortgage and purchases 
it in Court auction, he cannot be allowed to obtain 
that share by partition without sharing in the mort- 
gage charge in respect of the mortgages. lna suit 
by sucha person for possession of his share by 
partition, together with the relief for possession, 
rendition of account can be claimed, 


F. ©. A. from the order of the Sub-J udge, 
ne Class, Peshawar, dated January 31, 
1935. 

Mr. 8. Raja Singh, for the Appellant. 

Mr. Abdul Latif, and Mr. K. Abdul Wahab 
for Mr. L. Gurlel, for the Respondents 
Nos. 3, 5, 6 and 7. 

Judgment.—The undisputed facts 
in connection with the case out of which 
this appeal arises may be briefly stated as 
follows: The property originally belonged 
to Musammat Bala Begam whose descend- 
ants are shown in the following table: 

Musammat sei BEGAM 


| | | 
Pir Mohd, Musammat Musammat 





Mian 
Mehr Nissa. Khair Mohd, 
Nissa. 
| 
| | 
Musammat Wazir Mohd. 
Darbaro. | 
| Km 
Faqir Mohd, Musammat 
Sarkaro, 
- On October 29, 1918, all the then 


owners of the property, namely, Wazir 
Mohammad, Mehr Nissa and Khair Nissa, 
mortgaged one baithak to Haidar in 
Rs. 4,000. On August 12, 1922, all the then 
owners of the property, who were Musammat 
Khair Nissa, Faqir Mohammad, Wazir 
Mohammad, Musammat Sarkaro and Mu- 
sammat Darbaro, mortgaged two baithaks, 
one balakhana and one haveli for Rs. 6,000 
to Haidar and his daughter, Musammat 


SADHU SINGH V, KHAIR NISSA (PESH,) 


463 
Allah Ditti. On February 7, 1923, Faqir 
Mohammad mortgaged his share in part 
of the property to Sadhu Singh, the plain- 
tiff; this part of the propety included those 
portions which had been mortgaged in 1918 
and 1922. On October 16, 1928, Sadhu 
Singh obtained a decree on the basis of 
his mortgage. That property was sold and 
purchased by himself at Court auction on 
May 13, 1929. The sale was confirmed in 
July 1929 and he received a certificate in 
March 1930. The amount recovered by 
this auction was not sufficient to satisfy 
Sadhu Singh’s decree and he therefcre at- 
tached Faqir Mohammad’s share in the 
remaining family property (2. e. property 
other than that mortgaged to Sadhu Singh 
also now in suit), This was sold and 
Sadhu Singh purchased it in Court auction 
in March 1930. The sale was confirmed in 
April and Sadhu Singh granted a certificate 
in June of the same year, Sadhu Singh 
has, therefore, become owner by purchase in 
Court auction of 4th share of the whole 
property in suit,and has taken joint pos- 
session through Court under O. KAT, n, 35, 
Qivil Procedure Code. 

Subsequent to this Ghulam Haidar 
brought a declaratory suit under O. XXI, 
r. 68, Civil Procedure Code, for declaration 
of his mortgagee rights under his mort- 
gages of 1918 and 1922. He obtained a 
decree and Sadhu Singh, the then defend- 
ant, appealed to this Court (Appeal 
No, 112-26 of 1931). Under the appellate 
judgment of this Court ib was determined 
that the property mortgaged to Sadhu 
Singh in 1928 included 9 baithaks with a 
hareli behind and some balakhanas above. 
It was also determined that counting from 
the north, baithaks Nos. 1 and 2 with a bala- 
khana above had never been mortgaged 
to Ghulam Haidar, but that baithak No. 3 
had been mortgaged to him in 1918; batthaks 
Nos. 4 and 5 together with the haveli 
behind had been mortgaged to him and 
his daughter in 1922. 

Incidentally we may remark that on 
December 5, 1929, Faqir Mohammad 
mortgaged the property, which he had 
already mortgaged to Sadhu Singh, to 
Jaggan Nath and Devki Nandan. Sadhu 
Singh has now brought a suit for possession 
of his }th share in the suit property by 
partition and also for rendition of accounts 
regarding that share from those in posses+ 
sion. The trial Court framed the following 
issues: (1) What are the shares of parties 
in the property in dispute? (2) What 
should be the mode of partition? (3) Is the 
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plaintiff entitled to rendition of accounts 
and from which of the defendants? (4) Is 
the plaintiff not entitled to possessicn of 
the property without payment of the mort- 
gage money Rs. 2,500 to Haidar and Mu- 
sammat Darbaro mortgagees? (Af{usammat 
Darbaro is the successor-in-interest of 
Musammat Allah Dilti). 

The trial Court did not discuss all these 
issues in its judgment, It has remarked 
that the plaintiff never received physical 
possession of his share (which was impos- 
sible as it was undivided). On this ground 
it has held that a suit for partition without 
a claim for possession is wrong. The 
Court then referred to the fact that the 
mortgage money of Haidar and Musammat 
Darbaro was an admitted charge upon the 
property in suit which had not yet been 
paid. It gave thie charge as being 
Rs. 10,000, and suggested that 4th of this, 
namely Rs. 2,500, was a charge upon Sadhu 
Singh's share. The learned trial Judge 
then said that it necessarily followed that 
Sadhu Singh must discharge this mortgage 
debt before he can claim partition of the 
properly, and that he should have brought 
a suit fcr possession by redemption on 
payment of Rs. 2,500 and not for partition 
alone. The learned trial Judge also stated 
that the plaintiff had been unable to show 
that in a suit of this nature he could claim 
rendition of accounts. After making some 
further remarks concerning the amount of 
court fee, which should have been paid if 
the plaintiff had sued for possession by 
redemption, the learned Sub-Judge dis- 
missed the suit as being legally bad with- 
out attempting to come to any finding on 
the important Issues Nos. 1 and 2. 

As regards issue No. 1, it is admitted by 
all, that Sadhu Singh was given symbo- 
lical possession of 1-/th undivided share of 
the whole property in suit after .he had 
bought it in two separate lots in Court 
auctions. It is unnecessary for tte pur- 
poses of the present suit to determine the 
shares of the other parties, though we may 
note that those who have appeared before 
us have admitted that there is no dispute, 
and that at the present moment Musammat 
Darbaro owns the whole of the remain- 
jng 3-4th shares. 

_ The second issue was really based on a 
contention of the plaintiff that he should 
be given his ehare from the suit property 
other than that which was under mortgage 
to Ghulam Haidar and Musammat Darbaro. 
It is clear that those mortgages were in 
existence before the mortgage in favour 
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of Sadhu Singh, and he cannot be allowed 
to obtain 1-!th share by partition without 
sharing in the mortgage charge. #The parties 
before us, who iaclude the mortgagees, have 
agreed that if the plaintiff Sadhu Singh 
pays 1-4th share of the mortgage, the re- 
maining mortgage debt of Rs. 7,500 should 
be left as a charge upon the shares of the 
other owners. In connection with this issue 
we rule that though the actual partition 
must be effected on the spot by a Commis- 
sioner, it should be made without distinc- 
tion between the mortgaged and unmort- 
gaged property, and that a charge of 
Rs. 7,500 should remain on the shares 
allotted to owners other than Sadhu Singh. ` 

As regards Issue No. 3, we are of opinion 
that the decision of the Court below-was 
incorrect. Order II, r.4, Civil Procedure 
Code, does not allow other causes of action 
to be joined with a suit for recovery of 
immovable property except specified reliefs, 
Amongst those reliefs are claims for mesne 
profits or arrears of rent in respect of the 
property claimed cr any part thereof. No 
evidence was produced by either piriy on 
this point and in appeal the respondents 
have not contested this issue. We there- 
fore reverse tha finding upon it and hold 
that the plaintiff is entitled to claim rendi- 
tion of accounts in this suit. The lower 
Court has failed to consider Issue No. 3 
because it erroneously believed that this 
portion of the suit could not lie. We must 
remand this portion of the suit as it was 
decided on an erroneous finding on a pre~ 
liminary point. 

Issue No. 4.—In view of the admissions 
of the parties and readiness of the other 
owners to accept a charge of Rs. 7,500 we 
consider that the plaintiff should be allowed 
to obtain possession upon payment of 
Rs. 2,500 tothe prior mortgagees. As a 
result of these findings, we pass orders as 
follows: Sadhu Singh, plaintiff, shall 
deposit Rs. 2,500 into Court within three 
months from this date for payment to the 
prior mortgagees. He shall thereupon be - 
granted a preliminary decree for partition 
of the suit property, his share being declar~ 
ed to be ith. A Commissioner shall be 
appointed to carry out the partition by 
metes and bounds. That portion of the suit 
which refers to rendition of accounts is 
yemanded for decision to the trial Court 
upon the merits and that portion of the 
stamp on appeal which related to this part 
of the suit, 1. e, Rs, 15, shall be refunded. 

In view of the fact that the whole suit 
has been misunderstood ‘in the Court below 
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and that the proceedings up to the present 
were to a great extent not rendered neces- 
sary by the pleadings of the parties, we 
direct that the costs in the trial Court and 
in this appeal up to the present date be 
paid by the parties. 

D. Order accordingly. 


RANGOON HIGH COURT 
First Civil Appeal No. 201 of 1931 
June 6, 1935 
BAGULEY AND BAU, JJ. 
P. L.S, P. CHETTYAR FIRM 
—APPSLLANT 
he versus 
ona MAUNG NGE— RESPONDENT, 
urmese Buddhist Law—Payin property—Payin 
property brought by wife means property brought by 
her less her ante-nuptial debts— Such property if 
can be attached in execution of decree against 
her—Res judicata—Decree-holder getting declaration 
that only half of property is attachable—Whether 
can attach the whole in execution of unother deciee 
against same judgment-debtor. 

The payin property which a party brings 
to her marriage means the property she brings 
less her ante-nuptial debts and the whole of such 
property is liableto be attached in execution of 
a decree against her. N. A. V. R. Chettyar Firm 
v. Maung Than Daing (1), relied on, 

Where in execution of a decree the decree- 
holder got a declaration that only half inter- 


est in certain property is liable to attach- 
ment: 

Held, that in a second execution proceeding of 
another decree against the same judgment-debtor 
he could not attach the whole interest in the same 
property. A declaration that the whole interest was 
attachable in execution of the decree should be 
asked for. 


F. O. A. against an order of the Additional 
District Court, Mandalay, in Civil Execu- 
tion No. 41 of 1934. 

Mr. C. K. Tambi, for the Appellant. 

Mr. Chan Htoon, for the Respondent. 
` Judgment.—It is unnecessary to say 
very much about the facts of this case. The 
appellants in execution of a decree which 
they obtained against, among others, one 
Ma Khin “(now represented by her legal 
representative, U Maung Nge) attached a 
certain oil-mill. U Maung Nge applied 
for removal of attachment, and finally a 
declaratory suit took place between the 
parties. The original attachment was 
only a one-third interest, but asa result of 
the declaratory suit in the Assistant 
District Court itwas decreed that one-half 
interest in the mill was liable to attach- 
ment in execution of the decree. U Maung 
Nge filed an appeal to the High: Court, but 
his appeal was dismissed. ‘The present 
appellants filed a cross-objection, claiming 
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that the whole mill was liable to attach- 
ment, but this cross-objection was dismissed 
as it was filed toolate, and the Bench 
remarked that U Maung Nge had been 
very fortunate in that only half the property 
in suit had been declared Hable to 
attachment. The basis on which the 
declaration was made was thata certain 
deed of transfer executed by Ma Khin in 
favour of U Maung Nge before she married 
him was void. 

After the decision of this appeal, the 
Cheltyar firm sought to execute another 
decree which they had obtained against Ma 
Khin. They asked for attachraent of the 
other half interest inthe mill and also 
certain paddy lands—paddy lands covered 
by the same deed of transfer which had 
been declared void as between the parties 
in the previous case. Objection was raised 
by U Maung Nge, and he claimed in his 
personal capacity that he was entitled 
to a half share in the mill, and 
also that he was entitled to the whole 
interest in the paddy lands. The 
learned Judge has held that so far as 
the mill is concerned, he was bound by 
res judicata, the previous proceedings hav- 
ing declaredthat only a half interest in 
this mill was attachable by the Chettyar 
firm in execution of a decree against the 
estate of Ma Khin. So faras the paddy 
lands are concerned, the learned Judge 
held thathe was bound by the decision of 
this Court that the deed: conveying the 
paddy lands to U Maung Nge had been 
found to be void as between the parties 
and the paddy lands therefore remained 
the payin property of Ma Khin which shs 
took to her marriage with U Maung Nge. 
Holding that U Maung Nge by this mar- 
riage obtained a one-third interest in the 
property brought to the marriage by his 
wife, he declared that only two-thirds 
interest in the paddy lands was attachable 
in execution ofthe decree in favour of the 
Chettyar firm. So far as the decision 
relates tothe paddy lands, it is demonstr- 
ably wrong, and we are ata loss to 
understand howthe learned Judge after 
reading the ruling which deals with these 
matters had the audacity to dissent from 
that ruling. The ruling in question is 
N. A. V. R.Cheityar Firm v. Maung 
Than Daing (1). This was a Special 
Bench of seven Judges, and three of the 
Judges who constituted the Bench, namely, 
Page, C. J., Carr, J,,and Maung Ba, J., 

(1)9 R524; 13t Ind. Cas, 1252; A IR 1931 Rang. 
262; Ind, Rul, (1932) Rang. 4 (S B). 
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Specifically dealt withthe point in issue, 
and stated that the payin property which 
a party brought to her marriage meant 
the property she brought, less her ante- 
nuptial debts. The finding that the paddy 
lands are only attachable to the extent of 
two-thirds is set aside, and it is directed 
that the whole interest in these paddy 
lands is attachable in execution of the 
decree in favour of the Chettyar firm. 

So far as the oil-mill is concerned, we 
are not satisfied thatit has been decided 
against the Chettyar firm in the previous 
suit. In that case the Ohettyar firm, had 
they pursued their case in a proper man- 
ner, would haveobtained a decree declar- 
ing that the whole of the oil-mill was 
attachable in execution of their decree 
against the estate of Ma Khin. For 
Some reason the proceedings were bungled 
and they only gota declaration ,that a 
half interest was attachable in execution 
of their decree. Weare satisfied that ina 
second execution proceeding they cannot 
now attempt to secure what they lostin 
their first case. It was a matter which 
ought tohave been made a ground of 
attack, They should have asked fora 
declaration thatthe whole interestin the 
mill was attachable in execution of their 
decree, and owing to their own action, they 
‘only got a declaration that they were en- 
titled to attach a half interest in the mill. 
That settles that question against them by 
res judicata. 

We, therefore, dismiss the appeal so far 
as it concerns the oil-mill, but allow it so 
faras the paddy lands are concerned, 
We direct that the whole inte.estin the 
paddy lands be attached in execution of 
the decree against the estate of Ma Khin. 
As each party has been successful with 
one point, we make no order as to costs. 
We would point out, to avoid any ac- 


cident in the future, that the Court in ques-. 


tion has now nolonger jurisdiction to deal 
with the paddy lands, as the Ky aukse 
District is no longer under the jurisdiction 
of the Mandalay Courts. 


D. Appeal partly allowed. 
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SIND JUDICIAL COMMIS- 
SIONER’S COURT 
Criminal Revision No. 75 of 1935 
July 16, 1935 
Davis, J. C. ano Logo, å. J.O. 
RAMZAN— APPELLANT 
VETSUS 
EMPEROR— Opposite Party 
Criminal trial—Intention—It is pure question 
of fact to be inferred from surrounding circum- 
stances—Penal Code (Act XLV of 1869), ss, 441, 447 
—Intention to cause intimidation must be 
proved—Knowledge that act must cause annoyance 
is not enough—Held on facts that conviction 
under s. 417, should not be interfered with. 
Whether a man has or has not a particular in- 
tention is a matter of fact to be inferred 
from the surrounding circumstances and from the 
acta of the person concerned. The state of a 
man’s mind is as much a question of factas the 
state of his digestion. 


The words of s, 441, Penal Code, must be 
closely adhered to and there must, in all cases, be 
found an intent to cause intimidation, insult or 
annoyance. A conviction cannot follow merely 
because one can pronounce with certainty that 
the accused must have known that his act would 
as one of its inevitable incidents cause annoyance. 
Each case must be dealt with on its own facts 
and on it own merits and where there is a dis- 
pute with regard to a wall andthere is a false 
attempt to bolster up title and there is an entry 
upon the land and actual demolition of the wali, 
there is no reason whatever to interfere with the 
conviction unders. 447, Penal Code, because there 
was quite certainly an intention to commit mis- 
chief, 

Mr. Motiram Idanmal, for the Applic- 
ant. 

Mr. Partabrai 
Crown, 

Judgment.—This is an application in 
revision against the conviction by the 
Special lst Olass Magistrate, Karachi, of 
the applicant of an offence under s. 447, 
Penal Code, and a fine of Rs. 50. It was 
it involved 
2 question of some importance in that the 
Magistrate had convicted the applicant for 
what was not in fact an offence at all, but 
was a bona fide dispute relating to pro- 
perty which was properly to be dealt with 
by a Civil Court, It is true that the 
judgment of the learned Magistrate is not 
so clear as it might be and that it is at 
certain places open to argument and at- 
tack. But having heard the arguments at 
very considerable length indeed we are 
eatisied that the applicant has received 
substantial justice and the conviction is 
substantially proper. 


D. Punwani, for the 


It appears that in this case there was 
a dispute about a wall between the com- 
Plainant who is the owner of the land and 
the applicant who claims the land as his 
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Own and it is clear now on the evidence 
oa the record that the applicant has 
trespassed upon the land of the com- 
plainant to the extent of some three 
yards. We agree with the contention of 
the learned Advocate for the applicant only 
to this extent: that trespass as such is not 
necessarily an offence and that what is 
required in order to bring the acts of 
trespass within the provisions of the 
criminal law is a trespass upon property 
with intent to commit an offence, or. to 
intimidate, insult or annoy any person in 
possession of such property. These are 
the words of s. 441, Penal Code. It was 
put to us at first that intent isa question 
of law and the case was argued al some 
length on this basis. But we cannot agree 
that intention is a matter of law at all. 
Whether a man has or has not a par- 
ticular intention is a matter of fact to be 
inferred from the surrounding circumstances 
and from the acts of the person concerned. 
The state of a man's mind is as much a 
question oof fact ag the state 
of his digestion. Now it is said 
in this case that the applicant had acted 
in good faith, that before he asserted 
his rights he made all proper inquiry. 
But we consider that he made no proper 
inquiry at all. It was open to him to 
make an application to the Municipality 
and get his Jand properly measured; it was 
open to him to produce title deeds of 
evidence of ownership; instead of that he 
took a tapedar in what is described as a 
private fashion and got from him a state- 
ment apparently without any proper verifica- 
tion that the complainant had 
encroached upon the property of 
the appellant. Far from regarding the 
evidence of this tapedar as evidence of 
good faith, we regard it as evidence of 
bad faith, as a mere blind on the part of 


the applicant to support what he knew to 
be a wrongful act. 


It is said that the judgment is defective 
in that the learned Magistrate has said 
that the accused must be intended to have 
desired the natural consequences of his 
acts, and that thereby itis to be inferred 
that the natural. consequences of his acts 
in this case was the intention to annoy, 
as annoyance was caused, If this isa general 
proposition that the learned Magistrate 
intended to lay down, we agree that it is 
wrong and we agree that the proposition 
is correctly put in the words of two Judgas 
of the Allahabad High Court ia. Emperor v, 
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Motilal (1), at p. 858*, which is as fol- 
lows: , 

“In our opinion the words of the section must 
be closely adhered tə and there must in all 
cases be found an intent to cause intimidation, 
insult or annoyance. A conviction cannot, in our 
opinion, follow merely because one can pronounce 
with certainty that the accused must have known 
that his act would as one of its inevitable in- 
cidents cause annoyance.” 


The general proposition is quite properly 
hedged round with certain limitations. 
The words “merely becaus3” cannot be 
ignored. But each case must be dealt with 
on its own facts and on its own merits 
and where as in this case there is a dis- 
pute and there is what is in our opinion 
a false attempt to bolster up title and 
there is an entry upon the land and actual 
demolition of the wall, it appears to us 
that there is no reason whatever to inter- 
fere with the conviction under s. 447, Penal 
Code, because there was quite certainly an 
intention to commit mischief, and a reference 
to the charge will clearly show that the 
demolition of ths wall was specifically 
mentioned in it. Another point raised is 
that the complainant himself has what is 
called no locus standi, no right whatever 
to complain of an offence which has rela- 
tion to his own land, but which is in pos- 
session of his tenant. We do not think 
that this point has any substance init at 
all nor have any convincing authorities been 
cited to us. But a point of greater impor- 
tance is that in order that an offence under 
s. 441 should have been committed, there 
must be an intention to insult or annoy 
the person in possession of the property 
and therefore where a tenant is in posses- 
sion of the property the criminal intention 
must be to insult or annoy the tenant; but 
where, as in this particular case, there is 
not only trespass but mischief, we see no 
reason to exercise our extraordinary juris- 
diction and interfere in revision. We 
‘think that the conviction was substantially 
correct and should be maintained, and that 
we should not interfere. We therefore re- 
ject the application. +. | 
Application rejected, 


D. 
(1) 47 A £65; £8 Ind. Cas, 1049; A 1 R1925 All, 
540; 23A LJ 679; L R6 A132 Or. ma 


* Page of 47 A.—| ëd.j 
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RANGOON HIGH COURT 
Civil Miscellaneous Application No. 67 
Hi of 1934 
September 4, 1934 
MosELY AND BAGULEY, JJ. 

B. R. VERTANNES—Appuicant 
versus 

R. G. B. LAWSON AND OTHERS 


| ~- OPPOSITE PARTIES. 

Ciwil Procedure Code (Act V of 1908), s. 149, O. 
XLIV,r. 1, O. XXXIII, r.15—Inability to pay, whe- 
ther ground for exercising discretion under s. 149— 
Dismissal of application for leave to appeal 
in forma pauperis—Time to pay stamp duty must 
be granted—Such application dismissed on ground 
that decree was not contrary to law—Held, that 
appeal did not subsist and applicant could 
not be allowed to proceed with appeal on pay- 
ment of court-fees. 
_ Whenever an application to appeal as a pauper 
is rejected, the Court should automatically pass an 
order granting time to the would-be appellant to 
pay the stamp due on the memorandum of ap- 
peal. Nallavadiva Ammal v. Subramania Pillai (13) 
and Diyal Das v. Sundar Das (14), dissented from. 

[Oase-law discussed. ] : 

Inability to raise funds is not a sufficient 
ground which would entitle the Court to exercise 
its discretion under s. 149, Civil Procedure Code. 
In re Khatumannessa Bibi (16), relied on. 

The applicant filed a suit for Rs. 15,000, damages 
for malicious prosecution. His suit was dismissed. 
He then applied for leave to appeal in forma 
pauperis against this decree, and his application 
was rejected under O. XLIV, r. 1,as the Court 
saw no reason to think that the decree was con- 
trary to law or otherwise erroneous or unjust, 
The applicant then applied for an opportunity to 
be allowed to amend his memorandum of appeal 
by reducing the amount claimed, and then to be 
allowed time to stamp it on a new valuation: 

Held, that there was no subsisting appeal 
before the Court of which the memorandum 
could be stamped with reduced court-fee. 

Mr. J. A. Vertannes, for the Applicant, 

Mosely, J.—The application before the 
Gourt is one under s. 149, Uivil Procedure 
Code. The applicant filed a suit on the 
Original Side of this Court for Rs. 15,000, 
damages for malicious prosecution. His 


suit was dismissed. He then applied for 


leave to appealin forma pauperis against - 


this decree, and his application was reject- 
ed under O. XLIV, r. J, a8 the Court saw 
no reason to think that the decree was 
contrary to law or otherwise erroneous or 
unjust. The applicant then applied for 
an opportunity to be allowedto amend his 
memorandum of appeal by reducing the 
amount claimed, and then tobe allowed 
time tostamp iton a new valuation. 
We have heard the applicant's Advocate 
at Jength onthis application. Even now 
he willnot state the exact amount at 
which he wishes to value his appeal, but 
says that he proposes to reduce it to 
Rs. 1,000, or Rs, 500 or so, It should be 
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noted that the applicant has been adjudi 
cated insolvent and has not been discharg- 
ed. Section 149, Civil Procedure Code, 
reads as follows: 

“Where the whole or any part of any fee pres- 
cribed for any document by the law for the time 
being in force relating to court-fees has not been 
paid, the Court may, in its discretion, at any 
stage, allow the person, by whom such fee is 
payable,to pay the wholeor part, as the case 
may be, of such court-fee; and upon such pay- 
ment the document, in respect of which such 
fee is payable, shall have the same force and 
effect ag if such fee had been paid in the first 
instance.” 


There are two questions for decision. 
Firstly, whether there is a subsisting ap- 
peal before the Court of which the 
memorandum can be stamped with this 
reduced court-fee, and, secondly, whether 
the Court ought touse its discretion allow- 
ing suchareduction. The limitation for 
applications for leave to appeal in forma 
pauperis is thirty days from the date of 
the decree, under Art. 170; while limita- 
tion for admission of appeals from decrees 
of the Original Side is twenty days, under 
Art. 151. The date of the decree of the 
Original Side was June 6, 1934, and the 
appeal was filed on June 25. The appli- 
cation for leave to appeal in forma 
pauperis was rejected on July 24. There 
is no reported ruling in this Court on the 
question whether in such a case, after 
rejection of an application to appeal in 
forma pauperis, the appeal still subsists. 
The only reported decision on the subject in 
this Province is a ruling of the late 
Ohief Court in Anamallayv. O.M. M. R. 


M. Chetty Firm (1), where it was held 
that the appeal did not subsist. Anearlier 
case quoted, Shaik Buffati v. Kalloo 


Khan (2), was a case where the application 
for leave to appeal was itself presented out 
of time. 

In Anamallay v. O.M. M. R. M. Chetty 
Firm (1), a Bench of the Ohief Court held 
that the earliest case on the subject 
Skinner v. Orde (3), was clearly 
distinguishable. That was  & case 
where the applicant obtained funds 
which enabled him to pay  court-fees 
during the enquiry -into his pauperism. 
It was beld agreeing with Bishunath Prasad 
v. Jagarnath Prasad (4;, that when the 
application for permission to appeal as a 
pauper was before the Judge, there was 
no appeal before him, but merely this 


(1)7 LB B90: 22 Ind, Cas, 884. 
(273 LB R194, 

eras A 241;6 I A126; 3 Suther 627; 4 Sar, 31 
(4) 13 A 305; A W N1891, 99, 
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application. The appeal would have, it 
was said, only come into existence before 
him on leave to appeal having been granted. 
As the application was rejected, no appeal 
ever became alive befora the Court in con- 
nection with the application proceedings. The 
memorandum of appeal only became such, 
and could be acted on as such, when 
duly stamped. It started a fresh proceeding 
altogether, and the period of limitation 
ran from the time that it was received 
duly stamped. In Bishnath Prasad vy. 
Jagarnath Prasad (1), Edge, ©. J., and 
Straight, J., said: 

“We do not think that a piece of unstamped 
paper which only accompanied a petition to ap- 
peal in forma pauperis could be called a memo- 
randum of appeal in the proper sense of the term 


which the Judge could take cognizance of or make 
any order upon.” 


A leading case on which the applicant 
here relies is Bai Ful v. Desai Manorbhai 
Bhavanidas (5). That was a case where leave 
to appeal in forma pauperis was refused, 
and the applicant was allowed to stamp 
his appeal at a lower valuation. This 
appeal was accepted, but then was die- 
missed as time-barred, The Judges differ- 
ed as to whether the original memorandum 
of appeal ceased to be such when the 
application for leave to appeal in forma 
pauperis was rejected. Farran, ©. J., said 
that the application and the appeal were 
separate documents, thereby differing from 
the petition to sue as a pauper, which 
included the plaint, the allegations as to 
pauperism, and the prayer to sue in 
forma pauperis. He said that the Judge 
had dealt with the pauper application, 
but not necessarily with the memorandum 
of appeal which accompanied it. An 
unstamped memorandum of appeal was not 
a nullity. In every case the appeal would 
be time-barred if the application were 
rejected. If so, he said, the liberty re- 
served by 8.413 (O. XXXIII, r. 15) to file 
an ordinary appeal would be rendered 
idle. He said that this consideration must, 
he thought, have been present in the mind of 
the legislature when they enacted s. 592, 
(O. XLIV, r. 1), or else why should 
they have provided for the presenting of 
two separate documents, and not one as in 
the case of a petition to sue as a pauper. It 
is not, I think, necessary to impute any inten- 
tion of this kind to the legislature, for 
it is obvious, I think, that the reason 
why an application to sue as 4 pauper 
must contain the plaint as an integral 
part of the application is merely that the 

(5) 22 B 849, 
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application must show the cause of action, 
and if there is no cause of action, the 
application is bound to be dismissed under 
O. XXXII r. 5 (d). Order XXXIII, r. 15, 
refers to pauper suits, and enacts that if 
the application to sue as a pauper be 
refused, the applicant should be at liberty 
to institute a suit in the ordinary man- 
ner. Order XLIV, r. l, lays down that 
a person entitled to prefer an appeal, 
who is unable to pay the fee required 
for the memorandum of appeal, may 
present an application accompanied by a 
memorandum of appeal, and may be al- 
lowed to appeal asa pauper: E 
“subject in all matters. ... to the provisions re- 


lating to suits by paupers in so far as those pro- 
visions are applicable.” 
15, 


I cannot see how O. XXXIII, r. ; 
which relates to suits in forma pauperis 
is in favour of this line of argument. 
There is nothing, of course, to prevent a 
person whose application to appeal as a 
pauper has been rejected from appealing 
in the ordinary manner. If O. XXXII, 
r. 15, has any application at all, it would, 
on analogy, I think, merely imply that 
the pauper appellant could not file a 
fresh application to appeal in forma 
pauperis, but could file a (separate) appeal 
later, It is true that in some cases, as 
here, the limitation for appeal is shorter 
than that for pauper applications, but that 
is not invariably so, and, on fact, the 
limitation for appeals from Courts other 
than the Original Side is ninety days 
under Art. 156%, Candy, J., (pp.858 and 
898), on the other hand, appears to have 
held that there was no subsisting appeal’ 
before the Court. He said that if the 
application was rejected, the applicant was 
at liberty, on the analogy of O. XXXIII, 
r. 15, to file an appeal in the ordinary 
manner, and there was no possible objec- 
tion to the memorandum of appeal being 
returned to him so that it might be used 
as the memorandum of appeal “instituted 
in the ordinary manner,” that is, with 
the necessary court-fee attached. But he 
said he could find no rule in the Oivil 
Procedure Code providing that if this be 
done, the appeal should be deemed to have 
been instituted on the day when the 
application to appeal as a pauper was 
presented. He went on to remark (p. 860*): 

“I do not think that the fact that when the 
would-be appellant presents an application for leave 
to appeal as a pauper he presents with it a 


separate memorandum of appeal (whereas a would- 
be plaintiff asking for leave to sue as a pauper 
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writes his application and plaint all in one), makes 
any difference. If the legislature intended that on 
the Court refusing to allow the would-be appel- 
Jant to appeal as a pauper, the Court must dispose 
of the memorandum of appeal, which had been 
filed with the application, then nothing would have 
been easier than to enact provisions to that effect. 
No doubt the short period of limitation given for 
filing an appeal in a District Court must, in most 
cases, make an appeal time-barred, if the application 
to be allowed to appeal as a pauper is refused." 


In an earlier case Jumnabai v. Vissondas 
Ruttonchund (6) it was assumed without 
discussion that the court-fee in such a case 
can be paid at any time. Durga Charan 
Naskar v. Dookhiram Naskar (T), also 
relied on by the applicant, is not relevant 
here. It is a case where the court-fees 
were paid during the hearing of the ap- 
plication for leave to appeal. Another 
case relied on for the applicant is Achut 
Ramchandra v. Nagappa (8). It was a case 
of an ordinary appeal filed on an 
eight anna stamp on the last day allowed 
by the law of limitation where a court- 
fee of Rs. 205 was required. The Court 
refused to grant the time applied for to 
pay the requisite sum and rejected the 
appeal. It was held by the High Court, 
reversing that order, that O. VII, r. 1, 
applied, and that the Court should have 
granted time. This ruling has been dis- 
sented from, by every other High Court 
in India. I need only quote, to the con- 
trary: Akkaraju Narayana Rao v. A. 
Seshamma (9); Ram Sahay Ram Pande 
v. Lachmi Narayan Singh (10), Brij 
Bhukhan v. Tota Ram (13) and Lekh Ram 
v. Ramji Das (12). Other cases are quot- 


ed in Mulla’s Commentary on s. 149: 
p. 390, Edn. 3. 
Nallavadiva Ammal v. Subramania 


Pillai (13) is much relied on by the ap- 
plicant. The Judges there followed Farran, 
C. J. in Bai Ful v. Desai Manorbhai 
Bhavanidas (5). Oldfield, J., agreed that 
the decision on the appellant's pauperism 
disposed only of his application for leave 
to appeal as a pauper, and left undisposed 
of the memorandum of appeal which must 


accompany that application. The memor- 

(6) 21 B 576. 

(7) 26 © 925, 

(8) 38 B41; 21 Ind. Gas, 337; A I R 1914 Bom. 
249: 15 Bom. L R 902. 

(9) 27 M L J 677; 26 Ind. Cas. 33; A I R 1915 
Mad. 426. . 


(10)3 PL J 74; 42 Ind. Cas.675; A I R1917‘ Pat 
26;5 P LW 18. peo 
(11) 5u A 90; 118 Ind. Cas, 228: A I R 1929, 
A e LJ on roe Rul, (1929) All. £20 
l Lah 254; nd, Cas. 215; A I R1920 Lah. 
22: DP J ai ony P LR19%0 j 
(13) 40 M 687; 38 Ind. Oas. 617; A I R1918 Mad. 
1039; 31 M LJ 269, f i 
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andum, ‘though unstamped, was not a 
nullity, and ` could be validated with effect 
from the date of presentation by the 
supply of the requisite stamp. He ad- 
mitted that this reasoning was of course 
open to the objection that appeal me- 
moranda in pauper cases were not usually 
dismissed by any order distinct from that 
passed on the pauperism application, and 
are not in practice returned for payment 
of deficient duty, as ordinary memoranda 
would be. i ; 

Sadasiva Ayyar, J., adopted Farran, 
C. J.'s argument that the memorandum 
of appeal was a different paper from the 
application for permission to appeal as a 
pauper, and, therefore, thereby differing 
from the procedure in pauper suits, the 
rejection of the application to appeal as 
a pauper left the separate memorandum 
of appeal intact. The learned Judge 
went so far as to suggest (p. 697*) that 
there might be a rule framed that when- 
ever an application to appeal as a pauper 
was rejected, that Court should at once 
pass an order granting reasonable time 
to the appellant to pay the stamp duty 
due on the memorandum of appeal. I 
would, with all respect, dissociate myself 
as emphatically as I can from the as- 
sumption underlying this remark. So far 
from discouraging pauper appeals, the 
legislature has thought fit to discourage 
them by enacting that they shall only be 
admitted on very limited grounds, that 
if only where the judgment and decree 
are on the face of it unjust and contrary to 
law. Why a pauper appellant should be 
at liberty to have two opportunities of 
appealing - opportunities denied to the 
ordinary appellant—I do not know. He 
has chosen to take advantage of the privi- 
lege of appealing as a pauper and suffer 
the disadvantage of confining his appeal 
to these limited grounds. I cannot see 
why he should be allowed, as suggested 
by the learned Judge, to revise his 
appeal, raise money from his friends, and 
file an appeal, which can ke, on grounds 
far wider than a pauper application, 
namely, on the evidence. 

Nallavadiva Ammal v. Subramania Piliai 
(3) was also followed in Diyal Das Sundar 
Das (14), and on the same grounds. 

It appears to me that the the decision 
in Anamallay v. O. M. M. R. M. Cretty 
Firm (1) was on the right lines. 

(14) 3 Lah 35; 65 Ind. Oas. 741; A I R 1922 Lah. 
225; 26 P WR 1922. 

*Page of 40 M.—[Ea.] 
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The question is not whether the 
Court when rejecting an application to 
appeal as a pauper has disposed of the 
appeal, but whether there is really a sub- 
sisting appeal before the Court. 
Admittedly the appeal is on a separate 
piece of paper and is not necessarily 
disposed of, in the sense of adjudicated on 
an application to appealas a pauper must, 
like an application to sue as a pauper, 
contain certain particulars, namely, the 
reasons why it is alleged that the decree of 
the lower Court was unjust or contrary to 
law. The grounds of appeal attached 
usually reiterate these particulars, and 
may, in addition, contain other grounds 
based on the evidence. But, in my 
opinion, the memorandum of appeal is 
merely ancillary to the application, and 
can only come into effect and be treated 
and acted on as a memorandum of appeal 
when and if the application to appeal 
asa pauper is allowed; whereon the 
appeal is necessarily admitted (provided, 
of course, that subsequent enquiry does 
not disprove the alleged pauperism). I 
am not moved by the argument that if the 
application to sue as a pauper be rejected, 
there can seldom be time for the applicant 
to stamp and file an ordinary appeal 
within the period of limitation, for, I see no 
reason why he should be allowed such an 
exceptional double opportunity, and, as 
remarked by Candy, J., in his, judgment, 
there is no express provision in the Code 
of this, I would note here that the provi- 
sions of O. XLIV, r. 1, have recently been 
dealt with by this Court in San Shwe v. 
Ko Ishaq (15), but in a different connection 
namely, as to whether an order rejecting 
an application to appeal as a pauper is 
“a case decided” or merely an interlocutory 
order, This case came before a Single 
Judge (Otter, J.), who said that from the 
Plain words in the provisions of O. XLIV, 
T. 1, it would appear that the application for 
permission to appeal as a pauper is a 
proceeding entirely distinct from the 
appeal itself. The memorandum of appeal 
ought not to be considered until after the 
hearing of the application. The Judge 
deciding an application for leave to appeal 
ig under no obligation to dismiss the 
appeal. In fact, except for the purposes 
of the proviso tor.J, he has no concern 
with the appeal atall. Indeed it was said 
“the applicant can always appeal within 
the time allowed by limitation, provided he 


(15) 9 R92; 132 Ind, Cas. 707; AIR 1931 Rang. 
131; Ind, Rul. (1931) Rang. 194. : 
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pays the necessary court-fees,” This case 
is cited as one in favour of the applicant, 
but these remarks, perhaps somewhat obiter 
to that case, will not help him. 

In any case, as regards the second 
question before us, we are on, I think, 
indisputable ground. The provisions of 
s. 149, are discretionary, and I cannot see 
how in the present case we should be 
exercising a proper discretion if we allowed 
the applicant, as he prays, to put a nominal 
value on his appeal, for the purpose, he 
says, of clearing his name. In this connec- 
tion I would quote the case of In re 
Khatumannessa Bibi (16), where it was 
held that inability to raise funds is nota 
sufficient ground which would entitle the 
Court to exercise its discretion under s. 149, 
Civil Procedure Code. This was a case of 
an ordinary appeal filed on a court-fee of 
Rs. 2 only, on which the court-fee payable 
was Rs. 975. The ground alleged for the 
deficiency was poverty and inability to pay 
the court-fee on the day of presentation of 
the memorandum of appeal. The cases 
already cited as differing from Achut 
Ramchandra v. Nagappa (8) were quoted 
here, and it was said that where the appel- 
lants had deliberately, and to suit their 
own . convenience, paid on their appeals 
insufficient court-fees, and in effect only 
a small fraction of the fees admittedly 
payable, the Court was not bound to 
receive the appeals and give the appel- 
lants time to make good the deficiency. It 
could hardly be said that the discretion 
should be exercised where the ground 
urged was mere inability to pay. No 
doubt, as was remarked in Bishunath. Prasad 
v. Jagarnath Prasad (t), ifan insufficiently 
stamped memorandum of appeal was 
accepted by inadvertence, time might ba 
given to the appellant to supply the defici- 
encp. 

The present case is stronger, for it is 
not merely a case of poverty, and not a 
case of mistake or inadvertence at all. 
The applicant was presumably in a 
position to raise the small court-fee now 
proposed when he filed his original applic- 
tion to appealas apauper, and I entirely 
fail to see why any second opportunity 
should be given him. This application will 
therefore be dismissed. 

Baguley, J.—I agree with the judgmen- 
of my learned brother, and would like to 
associate myself emphatically with hig 
remarks concerning the suggestion thrown 


(16) 380 WN 650; 153 Ind. Oas. 201; 61 O 663; 
AIR 1934 Oal. 659: 7 R O 357, 
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out in Naliavadiva Ammal +. Subramania 
Pillai (13) that whenever an application to 
appeal as a pauper is rejected, the Court 
should automatically pass an order granting 
time tothe would-be appellant to pay the 
stamp duty due on the memorandum of 
appeal. Iam unable to approveof that 
frame of mind which thinks that no case 
has been satisfactorily decided until it has 
been carried through every Court of appeal 
allowed by law. Courts which deal with 
the trial of cases are not so bad as all 
that. It is interesting to work out what 
would really happen if such an order 
allowing time for payment of the stamp 
duty were automatically to be allowed. 
In every such case the result would be 
eifher: (a) that the stamp duty is paid, or 
(b) that it isnot paid. In the case of (b) 
the order cllowing time is clearly 
infructuous. The case (a) may be sub- 
divided into: (a) (a) The applicant could 
not have paid the duty when he applied 
for leave to appeal as a pauper, and (a) 
(b) he could have paid the duty. In case 
(a) (b) itis clear that his original petition 
for leave to appeal asa pauper was made 
mala fide, and supported, presumably, 
by: perjury. That such a man should 
be given a second chance is obviously 
improper. f 

In case (a) (a), when the duty is subse- 
quently paid, it follows that the person 
must have raised money after his applica- 
tion for leave to appealas a pauper was 
dismissed. In practically every case 
there is only one way in which money can 
be raised under these circumstances and 
that is by entering into a champertous 
agreement with some litigious speculator 
to provide funds; and it is well known 
that when a case has been lostin the trial 
Court and an application for leave to 
appeal asa pauper has been dismissed, 
such an agreement would mean that, if 
the appeal was successful, the speculator 
would get practically all the profits, and 
cnly a smal! residue would be left for the 
pauper. The cases ‘a) (a) may, therefore, 
be divided into, (a)(a) (a) in which the 
appeal is ultimately successful, and 
(a) (a) (b) in which it is unsuccessful. Ina 
case (a) (a) ib), the unfortunate opposite 
party would be saddled with the costs of 
the appeal, which he would be quite 
unable to realise unless he were able to 
track down the financier and get an order 
for him to furnish security for the costs, 
or make him a joint appellant, and in 
every other case the order which allowed 
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the appeal to be proceeded with would 
result in an irreparable loss—a less which 
is really irreparable—to the ultimately 
successful party, who must be regarded as 
being in the right as he has wonin the 
ultimate Court of appeal. The pauper, 
therefore, would only benefit, almost to a 
negligible extent, in cases which come under 
(a) (a) (a). 

We see, therefore, that in case (b) the 
proposed order would be infructuous; in 
cases (a) (b) the proposed order would have 
improper results; and in cases (a) (a) (b) the 
order would cause irreparable loss to an 
innocent party, andin the small residue 
of cases the main benefit would accrue to a 
speculator in litigation. In my opinion, 
the passing of the rule as proposed would 
be to the highest degree objectionable. 

In the present case Mr. Vertannes on 
behalf of his client says that he only wants 
to appeal in order to save his client’s 
good name. He should have thought of 
that before. When he filed the application 
for leave to appeal as a pauper, he was 
thinking mainly of the Rs. 15,000 damages. 

It is only when he has failed to get this 
money that his good name becomes of 
great importance to him; and 1 agree that 
when aman has had his chance and lost 
it, there is no reason why the Court should 
go out of its way to give him a second 
chance, 

D. Application dismissed. 





RANGOON HIGH COURT 
_Oriminal Revision Application No. 304-B 
of 1935 
June 214, 1935 
Donk ey, J. 

ALI BH AI—ApPLicant 
versus 
EMPEROR—ObpposiTE PARTY 

Burma Ferries Act II of 189s), ss. 15, 27—~ Launch 
halting instream jor setting down or picking up 
passengers— Whether ‘point’ within s. 15— Conveying 
passengers without sanction--No exemption under 
s. 15—Held, offence under s, 27 committed. 

When a launch halts in the stream for the pur- 
pose of setting down or picking up passengers, it be- 
comes to all intents and purposes such “ an island,” 
and is without doubt “a point ” forthe purpose of 
s. 15, Ferries Act. ; 

The accused had never obtained the sanction of 
the District Council or of the lessee of the ferry, to 
his conveying passengers for hire between the land- 
ing stage and the launches waiting in midstream. 
Nor had the Local Government issued any notification 
under s. 15 of the Ferries Act,exempting any per- 
sons or classes of persons from the operation of the 
section : 

Held, that the accused by so conveying persons 
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between the launches and the landing-stage, had 
committed an offence under s. 27 of the Act. 


O.R. App, from an order of the Special 
Power Headquarters Magistrate, Hantha- 
waddy, dated April 26, 1935. 

Mr. U Ba So, for the Applicant. 

Mr, M. I. Khan, for the Crown. 

Order.—The applicant, Ali Bhai, has 
been convicted of an offence under s. 27, 
Burma Ferries Act. The facts of the case 
are not in dispute. Onthe Twante Canal 
there isa public ferry, established under 
the provisions of s. 4, Burma Ferries Act, 
known as the Kyngyan Madaing Ferry. 
The superintendence of this ferry is vested 
in the Hanthawaddy District Council. The 
lessee of the ferry, who has bought the right 
to levy the tolls from the District Council, 
is the respondent, Maung Nyun. There is 
a landing stage on the canal at a place 
called Obo. This is within two miles of 
the western limit of the Kyngyan-Madaing 
Ferry. Launches of the Irrawaddy Flotilla 
Company ordinarily stop inthe canal as 
near as possible to this landing-stage. 
They do not drop anchor, as they are not 
allowed to do so in the canal, but they 
merely come to rest and float with the 
stream s0 as to allow passengers to embark 
and disembark. 

The applicant, Ali Bhai, keeps sampan 
at Obo, and he plies his sampan for hire 
between the Obo landing-stage and the 
launches waiting in wmid-stream. He 
embarks passengers on these launches and 
disembarks passengers therefrom, and he 
charges hire to carry them from and to the 
shore. On these facts the applicant has 
been convicted, and in my opinion rightly 
convicted, of an offence under s. 27, Burma 
Ferries Act. Section 27 of the Act reads 
as follows: 

“Whoever conveys for hire any passenger, animal, 
vehicle or goods in contravention of the provisions 


of s. 15, shall be punishable with fine which may 
extend to Rs. 50.” 


Section 15 is as follows: 

“No person shall......... convey for hire any pas- 
senger, animal, vehicle or goods, between points 
within, or within two miles from, the limits of a 
public ferry, except with the sanction of the Super- 
intendent or of the lessee of such public ferry : 

Provided that the Local Government may, by 
notification, exempt any persons or classes of persons 
from the operation of this section.” f 

Now, it is admitted that the applicant 
has never obtained the sanction of the Dis- 
trict Council or of the respondent, as lessee 
of the ferry, to his conveying passengers 
for hire between the Obo landing-stage and 
the launches waiting in midstream. It is 
also admitted that the Local Government 
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has not issued any notification under s. 15 
of the Act exempting any persons or 
classes of persons from the operation. cf the 
section. Consequently, itis clear that the 
applicant, by so conveying persons between 
the launches and the landing-stage, has 
committed an offence under s. 27. 

The argument which has been addressed 
to me is that a launch proceeding down 
the middle of the stream cannot be held to 
be “a point” within, or within two miles 
from the limits of the ferry and that the 
points referred to ins. 15 mean points on 
either bank of the stream, No authority 
for this argument has been quoted, and it 
seems to me to be clearly untenable, 
“Ferry” is not defined in the Burma Ferries 
Act, but in Murray’s Dictionary it is defined 
as “a passage or place where boats pass 
over ariver, etc., to transport passengers 
and goods,” and in law as “the right of 
ferrying men and animals across a river, 
ete., and of levying toll for so doing.” There 
is nothing in these definitions which would 
suggest that the word “ferry” means only 
the conveyance of passengers, etc.: from 
one bank to the other, and in fact, to my 
mind, it is clear that it includes conveyance 
of passengers from and to any place within 
the limits prescribed, whether that place 
be on a bank or in the stream. The illus- 
tration in the Magistrate's judgment of an 
island in the stream is extremely apposite. 
When a launch halts in the stream for the 
purpose of setting down or picking up 
passengers it becomes to all intents and 
purposes such “an island,” and is without 
doubt “a point” for the purpose of s. 15, 
Ferries Act. That it was the intention of 
the Legislature that the conveyance of 
passengers from a launch halting in the 
stream to the bank should fall within the 
provisions of s. 15 is conclusively shown by 
the fact that originally a notification was 
issued by the Local Government, under the 
powers conferred by s. 16 (2) of the Act, 
exempting from the operation of that sec- 
ion 
: “boats engaged in carrying passengers, animals or 


goods between the shore and steamers under weigh 
or at anchor in the stream,” 


Section 16 (2) confers upon the Local 
Government authority to declare what 
persons, animals, vehicles or goods shall 
be exempt from the payment of ferry tolls, 
and under this particular notification, per- 
sons like the present applicant, who used 
their boats for the conveyance of pas- 
sengers, etc., between a launch waiting in 
the stream and the shore, were exempt from 
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the payment oftolls. Unless in the abs- 
ence of such exemption, these persons come 
within the provisions of s. 15 of the Act, 
the necessity for the issue of such a notifica- 
tion would never have existed. Now this 
notification was cancelled by Financial 
Department Notification No. 26, dated 
March 1, 1917, and, consequently, since tbat 
date, persons engaged in this kind of traffic 
come within the provisions of s, 15, and 
in the absence of any notification by 
the Loca] Government under the proviso 
of that section, they commit an offence 
under s. 27 of the Act unless they have 
obtained the sanction of the District Coun- 
cil or of the lessse of the ferry. The applicant 
has, therefore, been rightly convicted, and 
this application in revision is dismissed. 
D. Revision dismissed. 


LAHORE HIGH COURT 
Civil Appeal No. 329 of 1934 
December 10, 1934 
TEK UHAND AND ABDUL RASHID, JJ. 
IMPERIAL BANK or INDIA, 
- JULLUNDUR—DEFENDANT-— APPELLANT 
Versus 
Musammat MAYA DEVI AND crazrs— 
PLAINTIFFs— RESPONDENTS 

Hindu Law—Alienation—Manager— Alienation by 
manager is only voidable—Gift by manager, when 
voidatle by co-parceners— Strangers, whether can 
impugn it—Joint family—No nucleus of ancestral 
property- Acquisition of house on personal loans and 
professional earning—Property is self-acquired even 
assuming that superstructure is built with income 
from other properties—Gift of such property is valid 
an law. 

The alienation by the manager of a joint Hindu 
family is not necesearily void butls only voidable 
if objection were taken to it by the other members 
of the family. 

The karta is authorised to make a gift ofa small 
portion ofthe joint family property for religious 
purposes, without the consent of the other co-parce- 
ners and, under certain circumstances, even despite 
their objection, In such acase the giftis binding 
because of the pious object of the donationand its 
validity ia not dependent upon the consent of the 
other co-parceners or any benefit that they or the 
family as a whola might derive from it. Where, 
however, the gift isnot for religious purposes, or 
consists of the whole or large portion of the joint 
family property, the transaction is voidable, but 
only at the instance of the other co-parceners. No 
person who is a stranger to the family and does 
not possess aright tohave the transaction defeated 
on other grounds (e.g, under 8. 53, Transfer of 
Property Act, has a locus standi to intervene and 
impugn it merely because it was in excess of the 
authority which the karta possessed to deal with it 
for family purposes. On this point there is no 
distinction between sales and mortgages on the one 
hand and gifts onthe other, Banka Rai v. Madho 
Ram (2)and Jagesor Pande v, Deo Dat Pandey 
(4), followed, Piari v. Kishori Rawanji Maharaj 
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(3), Jagesor Pande v. Deo Dat Pandey (4) and 
Saraswati Koer v. Mahabir Prasad (5), relied on. 


Sohan Lal v. Peare Lal (6), dissented from. 

Where there is no substantial nucleus of“ ances- 
tral property, the income of which can be held to 
be “joint " of father and son and a house is acquir- 
ed on the basis of personal loans and professional 
earnings of the father, even assuming that the 
superstructure is constructed, not with borrowed 
money or with the professional earnings but with 
the income of his other property, the house cannot 
be held to be ancestral and the gift of it is perfectly 
valid inlaw. 


C. A. from an order of the Senior Sub- 
Judge, Jullundur, dated December 16, 
1933. 

Messrs. M. A. Majid and K. Zamun, for 
the Appellant. 

Messrs. Achhru Ram, Balwant Rai and 
I. K. Kaul, for the Respondents, 


Tek Chand, J —The Imperial Bank of 
India, defendant No. 1, having obtained a 
money decree against Amar Singh, de- 
fendant No. 2, attached the house in dis- 
pule alleging it to be the property of the 
judgment-debtor. The plaintiff, who is the 
wife of the judgment-debtor, objected on 
the ground that the house was her ex- 
clusive property, having been gifted to 
her by her husband Amar Singh in January 
1924. She alleged that the gift had been 
made orally, but was followed by mutation 
which was sanctioned by the Revenue 
Officer on February 22, 1921, since when 
she had been in possession through ten- 
ants. The executing Court overruled the 
objection, whereupon the plaintiff institut- 
ed a suit under O. XXI, r. 63, fora decla- 
ration that the house was her property 
and was not liable to attachment and gale 
in execution of the decree obtained by 
defendant No. 1 against defendant No. 2. 

The suit was resisted by the Bank, on 
whose behalf the factum a; well as the 
validity of the gift were denied. It may 
be stated here that it isnot the case of the 
contesting defendant that the gift had been 
made to defeat or delay the creditors of 
defendant No.2, It was admitted before 
us by both Counsel that in 1924, Amar 
Singh was in affluent circumstancee and 
that the loan, for the payment of which 
the Bank had obtained the decrees, was 
raised, in 1926, i. e., about two years after 
the gift. 

The learned Subordinate Judge, after 
a careful examination of the vcluminous 
evidence produced by the parties, found 
that the gift in favour of the plaintiff was 
genuine and had been made bona fide, at 
a time when the donor was suffering 
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from -slow fever (which was then believed 
to be tuberculosis) and that since 1924 
she has been in possession as exclusive 
owner. He also found that the house, 
though acquired by Amar Singh himself, 
had been purchased with the proceeds of 
“ancestral property” and therefore was the 
property of a joint Hindu family consist- 
ing of himself and his minor son and con- 
sequently could not be validly gifted by 
Amar Singh. He held, however, that the 
Bank, being a stranger to the family, 
had no locus standi to object to the validity 
of the gift. He accordingly passed a 
decree in favour of the plaintiff granting 
her the declaration prayed for. The Bank 
appeals. 

In the memorandum of appeal present- 
ed in this Court, the finding of the Sub- 
ordinate Judge as to the genuineness of the 
gift was impugned, but at the time of 
the arguments Mr. Abdul Majid very 
fairly and properly stated before us that 
in view of the overwhelming evidence on 
the record he was unable to sustain this 
plea. The only contention which has been 
raised before us is that the house in ques- 
tion having been found to be ancestral in 
the hands of the donor, its gift by him 
to the plaintiff was absolutely void, and 
not merely voidable at the instance of the 
minor son of the donor. He contended 
that the alienation was a nullity in the 
eye of the law, under which title did not 
pass to the plaintiff and therefore the Bank 
could treat it as the property of Amar 
Singh and attach it in execution of the 
decree obtained by it against him. Jo my 
opinion this contention is without force, 
and I have no hesitation in rejectingit. It 
is nc doubt true that under the Mitakshara 
Law the manager of a joint Hindu family 
even though he be the father of the other 
co-parceners, cannot alienate joint family 
property except for family necessity, or 
“with the consent of the cc-parceners if they 
are adulis. But it is equally well-settled 
that an alienation by him, which can be 
supported on these grounds, is- not unlaw- 
ful or void ab initio, but is merely void- 
able at the option of the other co-parceners, 
who alone are affected by his unauthorised 
act. This proposition is too well established 
to require elaborate discussion. It will 
be sufficient to refer to the dictum of their 
Lordships of the Privy Council in Hanman 
ae ve Hanman Mandur (1), at p. 1265, 
that: 

(1) 19 O 123; 18 I A 155; 6 Sar. 91 (P C). 

*page of 19 0,— [Bada] ~ 7 
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“The alienation by a manager was not necessa- 


- rily void but was only voidable if objection were 
taken to it by the other members of thejoint Hindu 


family.” 

Mr. Abdul Majid conceded that the 
proposition stated above, is sound so far 
as the manager's alienations by way of 
sale or mortgage are concerned, but he 
urged that gifts by the manager stand 
on an entirely different footing and are 
void. He based this contention on the 
well-known rule of Hindu Law that the 
karta of the family may make gifts of 
small portions of joint family property 
for religious purposes. From this it cannot 
be inferred, however, that all other gifts 
by the karta not answering the description 
given above, are null and void. All that 
this means is that the karta is authorised 
to make a gift of a small portion of the 
joint family property for religious purposes 
without the consent of the other co-parceners 
and under certain circumstances, even 
despite their objection. In such a case the 
-gift is binding because of the pious object 
of the donation and its validity is not 
dependent upon the consent cf the other 


“eo-parceners or any benefit that they or 


the family as a whole might derive from it. 

Where, however, the gift is not for 
religious: purpo3es, or consists of the whole 
or large portion of the joint family prop- 
erty, the transaction is voidable, but only 
at the instance of the other co-parceners. 
No person who is a stranger to the family 
and does not possess a right to have the 
transaction defeated on other grounds 
(e. g, under s. 03, Transfer of Property Act) 
has a locus standi to intervene and im- 
pugn it merely because it was in excess 
of the authority which the karta possessed 
to deal with it for family purposes, 

That on this pointthere is no distinction 
between sales and mortgages on the one 
hand and gifts on the other is clear from 
a number of decided cases in which gifts, 
not made for religious purposes, have 
been held to be voidable at the option of 
the co-parceners only, and not void ab initio 
as contended for by the learned Counsel. 
Reference may in this connection be made 
to Banke Raiv. Madho Ram (2), where it was 
held by Eismie and Rattigan,JJ.,after a refer- 
ence to several original texts of Hindu Law: 

“according to the Hindu Law, as interpreted in 
the Punjab, no member of a joint Hindu family 
can, in the absence of a custom to the contrary, 
alienate even his own share in the undivided estate 


without the consent of his co-parceners, but such 
an alienation is an act which is not necessarily and 


(2) 153 P R 1883. 
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ipso facto void, but is merely voidable by the 
co-sharers if they choose to repudiate it,” 

Ses also Piart v. Kishori Rawanji 
Maharaj (8), Jagesor Pande v. Deo Dat 
Pandey (4) and Saraswati Kuar v. Mahabir 
Prasad (d), all of which are cates of gifts. 
Mr. Abdul Majid has not been able to 
distinguish any of these cases from ths 
one before us. He has, however, relied 
principally upon a Single Bench decision of 
Dalal, J. ofthe ‘Allahabad High Oourr, 


reported ` in Sohan Lal v.  Peare 
Lal, 117 Ind. Cas. 826 (6). The 
facts of that case were entirely dif- 
ferent. Therea Hindu father had made 


a gift ofa portion of his propertyto a 
Brahman, who wasa legal practitioner by 
profession and was found to be much 
richer than the donor. The gift was not 
perfected by delivery of possession to 
the Brahman donee, and a few years 
later the donor, who had been in posses- 
sion all along, sold the same property 
toa third party. The donee sued the 
vendee for possession, alleging that 
gift had been madefor religious purposes 
and was therefore valid. This contention 
did not find favour with the learned 
Judge. The real ground of the decision 
appears to bethat the gift to sucha person 
could not confer any spiritual benefit on 
the donor, or his ancestors, or other mem- 
bers of the family. Moreover, the gifts in 
that case had not been accompanied 
with possession and for this reason also 
it could not be given, effect to against a 
subsequent transferee, for valuable con- 
sideration, and without notice. It is clear, 
therefore, that on these grounds the then 
plaintiff's suit merited dismissal. In the 
course of his judgment, however, the learn- 
ed Judge observed that: 

“Gift of joint family property made a Hindu 
father in excess of his powers is entirely void 
and the donee cannot claim possession on the 
basis of such a gift froma subsequent purchaser 
even though it has not been avoided by the son.” 

With all deference, it seems to me that 
this observation is expressed in much too 
wide terms, and if it was intended to lay 
down a general rule of Hindu Law, with- 
out reference to the peculiar facts of the 
particular case before the learned Judge, 
Í most respectfully dissent from it. It 
appears that the attention of the learned 
Judge was not drawn to an earlier decision 

(8) A IR1930 Lah. 223; 122 Ind. Cas. 734; Ind. 
Rul. (1930) Lah. 782. 

(4) 45 A 654; 74 Ind. Cas, (931; AIR 1924 All, 51; 
21 ALJ 60:;;9O &A LR 879 

(5) Al R 1928 All, 476; 109 Ind. Cas. 272. 

(6) 117 Ind. Oas. 826; A I R 1929 All, 865, 
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of a Division Bench of the Allahabad 
High Court in Jagesor Pande v. Deo Dat 
Pandey (4), where it was held that: 

“A gift of family property made by a 
manager of a joint Hindu family is not abso- 
lutely void but was only voidable at the in- 
stance of the person whose interests were affect- 


ed byit, namely the co-parceners of the pro- 
perty.” 
For the foregoing reasons, I hold that 


even if the finding of the lower Court be 
accepted as correct, that the house in 
question wasthe property of a joint 
family consisting of defendant No. 2 and 
his son, the gift by the former in favour of 
the plaintiff was only voidable at the 
option of the other co-parcener, and as this 
option has not been exercised, it is not 
open to the appellant Bank who is a 
stranger tothe family to urge that the 
gift, which has otherwise been found to be 
genuine and proper, did not convey any 
title tothe plaintiff. 

Before concluding this part of the case 
it may be mentioned that the only other 
alleged member of the joint family at the - 
time of the gift was a minorsonof the 
donor, whois stated to have died during 
the pendency ofthe present litigation. 

The learned Counsel for the  plaintiff- 
respondent has challenged the finding of 
the learned Subordinate Judge, that the 
property in dispute was ancestral, and I 
think it necessary to record my tinding 
on it, though in view of the law which 
I have taken above, it isnot very reces- 
sary to doso. It is common ground bet-- 
ween the parties that the site of the house 
in question was purchased by Amar Singh 
by a deed, registered on May 29 1905, 
from one Rat Sahib Bishan ` Dass, and 
that the house was constructed by. him 
subsequently. The contention on ‘behalf 
of the Bank isthat the money required for 
the purchase of the house, as well as that 
spent on the superstructure came frm 
ancestral funds and therefore the house - 
must be treated as “ancestral” property. 
As stated already, this contention has 
been accepted by the learned Judge of 
the Court below. The case for the plaint- 
iff, however, isthat Amar Singh did not 
spend money belonging tothe joint family 
onthe purchase of the site, but that he 
raised the requisite amount by loan from 


Lala Salig Ram andthe Bawa Salamat 
Rai. Bawa Salamat Rai, P. W No. 12 
hasdepcsed that Amar Singh had bor- 


rowed Rs. 7,000 or +,060 from‘him for 
the purchase of the house from Rai 
Bishen Das and Lala Dev Raj who is the 
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sonof Lala Salig Ram, since deceased, 
has produced the account book of his 
father which contains entries that a sum 
of Rs, 3,952-5-0 was advanced as loan on 
February 7, 1905, to Amar Singh. This 
date is particularly important, as we find 
from thesale-deed in question that a part of 
the sale-price was paid by Amar Singh 
to Bishan Das cn February 10, 1905. 
We have no reason to doubt the ve- 
racily of Bawa Salamat Rai or the cor- 
rectness of the account produced by Lala 
Dev Raj, both of whom are perfectly dis- 
interested and highly respectable wit- 
nesses. After the purchase Amar Singh 
soldthe main house for Rs. 12,500 to a 
third party and kept a portion of the 
vacant site with him, on which he subse- 
quently constructed the present house. 
This house does not appear to be a very 
substantial structure; according to Amar 
Singh, ib cost him about Rs. 2,500 only. 
Amar Singh has stated, and this is corro- 
borated by his clerk, Moti Ram, P. W. 
No. 16, that this amount was spent by 
him out of his earnings from the legal 
profession, Itis true that there is no 
documentary evidence in support of this 
assertion, but at the same time there is 
no evidence to the contrary. Considering 
the small amount spent on the construc- 
tion, 1 do not think that Amar Singh's 
version is improbable. 

Further, I find myself unable to agree 
with the lower Court that the other pro- 
perty, which Amar Singh possessed at 
‘the time of the purchase of the site and 
construction of this house, was ancestral, 
‘and I think, therefore, that even if the 
income of that property was utilised for 
the acquisition and construction of the 
house in question, it cannot be said that 
the house is joint family property. It ap- 
pears from the evidence on the record 
that the only “ancestral” property that 
Amar Singh possessed at the time was a 
residential house which did not yield any 
income, and that the rest of the property, 
which was in his possession had been in- 
herited by him from his separated grand- 
uncles, R. B. Kanhya Lal and Harbilas. 
Thus it was “obstructed heritage” and, 
therefore, not “ancestral” in his hands. 

It was, however, contended by the learn- 
ed Counsel for the appellant that it had 
not been satisfactorily established that 
Amar Singh’s grandfather Sada Nand 
and his two brothers, R: B. Kanhya Lal 
and Harbilas, had separated. Buton this 
point the evidence of Lala Dev Raj, who 
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isa neighbour of the family and knows 
a good deal about its fairs, stands unre 
butted. He has deposed that the three 
brothers had separated many years ago 
and did not hold property in co-parcenary. 
This evidence is supported by the will cf 
Kanhva Lal, dated September 2, 1897, 
(Ex. P-20), in which itis stated that the 
three brothers had separated in 1888 and 
all the property had been divided among 
themselves. The learned Judge of the 
lower Court has excluded Ex. P-20 from 
consideration on the ground that it was a 
copy of the will of Kanhya Lal, end was 
not admissible in evidence asthe loss of 
the original had not been proved. The 
will, however, was registered after the 
death of Kanhya Lal by the Registrar, 
Jullundur, on January 24, 1899, and Amar 
Singh stated on oath that the original never 
came into his possession, nur did he know 
where it was. In these circumstances there 
seems to be no reason why the certified 
copy of the will should not have been 
admitted in evidence. The document is 
more than thirty years old, and formal 
proof of its execution was not necessary. 

In my opinion, the evidence on the re- 
cord establishes beyond doubt that 
Kanhaya Lal, Sada Nand and Harbilas 
separated many years ago and that the pro- 
perty which Amar Singh got under the 
will of Kanhaya Lal or by inheritance from 
Harbilas, both of whom had died child- 
less, was “obstructed heritage’ and was 
not ancestral. There was, therefore, no 
substantial nucleus of “ancestral” property, 
the income of which could be held to be 
“joint” of Amar Singh and his son. Even, 
therefore, if it be assumed that the house 
in question was acquired, and the super- 
structure constructed, not with borrowed 
money or with the professional earnings 
of Amar Singh, but with the income of 
his other property, the house cannot be 
held to beancestral. For this reason, the 
gift by Amar Singh in favour of the plaint- 
iff is valid, evenif the proposition of law 
put forward by thelearned Counsel for the 
appellant were accepted as correct. 

I hold, therefore, that the plaintiff was 
entitled to the decree, which has been 
passed in his favour by the learned Sub- 
Judge. I would accordingly dismiss the 
appeal with costs. Í 

Abdul Rashid, J.—-I agree. 

D. Appeal dismissed, 


MADRAS HIGH COURT 
Civil Appeal No. 444 of 1931 
August 8, 1934 
o RAMESAM AND STONE, JJ. 
RAM ACHANDRA NAIDU—Deren pant— 
APPELLANT 
verTsus 
PAVALAYAMMAL AND OTHERS — 

PLAINTITR AND DEFENDANTS— RESPONDENTS 

Mortgage—Subrogation—Purchaser paying prior 
mortgage, whether entitled to claim interest on 
amount paid against subsequent mortgagee. 

Where the purchaser of a property which is 
subject to several incumbrances pays up a prior 
incumbrance and in a suit by a subsequent in- 
cumbrancer, he claims the amounts paid by him 
to discharge the prior incumbrance with subse- 
quent interest thereon, his claim for subsequent 
interest should not be disallowed if the portion 
of the profits received by him which is not re- 
ferrable to the purchase money paid is not enough 
to cover the subsequent interest. The interest 
should be allowed in such cases but a deduction 
made on account of the fraction of the profits 
received, But he is not bound to account for any 
surplus profits after deducting the interest where 
the profits exceed the interest. Ayya Reddi v. 
Gopala Krishnayya (l) and Bappu v. Venkatachala- 
patti Ayyar, Lakshmana Ayyar & Sons (2) disting- 
uished Muthammad v, Razu Pillai (3) referred to. 
` Appeal against the decree of the Court of 
the District Court of Salem in Original 
Suit No. 3 of 1929. 

Mr. C. S. Venkatachariar, for the Ap- 
pellant. 

Mr. T. M. Krishnaswamy Ayyar, for the 
Respondents. 

. Ramesam, J.—This appeal arise out of 
a suit filed on foot of a mortgage, dated 
April 7, 1923, executed in favour of the 
plaintiff by Sengoda Gounden, father ‘of 
defendants Nos. 1 to 3. The 4th defendant 
was impleaded as he purchased the mort- 
gage properties in an auction-sale held in 
execution of a money decree obtained 
against the mortgagor and is in possession. 
Defendants Nos. l to3 did not contest the 
claim. The 4th defendant raised various 
defences. First, he pleaded that the suit 
mortgage bond was not supported by 
consideration and that it was a collusive 
transaction between the mortgagor and 
the plaintiff who was his near relation, 
intended to screen the properties as the 
mortgagor was then heavily indebted. 
Secondly, he pleaded that besides the 
plaintiff's mortgage there were two prior 
mortgages which were paid off by him 
and that he is entitled to priority by reason 
of such payment over the suit mortgage. 
‘hese two contentions are made the sub- 
-ject of two issues. The first issue was 
tound in favour of the plaintiff but the 
second issue was found in favour of the 
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4th defendant and a decree was accord- 
ingly passed, providing for the priority 
in respect of the payments made by the 
4th defendant towards the earlier mort- 
gages. The 4th defendant has 
filed this appeal. In appeal he repeats 
his contention that the suit mortgage bond 
was nominal and was not supported by 
consideration. He raised certain questions 
of detail in the working out of the priori- 
ties which will be referred to later on. 

[On the first question, namely whether 
the bond was supported by consideration 
their Lordships agreed with the lower 
Court]. 

Coming to the second contention, the 
first point argued is that the 4th defendant 
is entitled not merely to the amount paid 
in respect of the prior mortgages but is 
also entitled to the sums due on the 
original mortgages which were discharged 
by him though by payment of a smaller 
amount; in other words that he is entitled 
to the benefit of any remission. given by 
the two mortgagees. lt is unnecessary to 
discuss this question at any great length 
because nosuch point seems to have been 
raised in the lower Court. The learned 
Advocate for the appellant now refers to 


-a registered receipt: with shows that so far 


as the first mortgage was concerned, viz., 
Ex. IJ, the actual sum due at the time 
was more than Rs.900 but that a portion 
was given up and the mortgagee gavea 
full discharge on receipt of Rs. 900 ,only - 
as shown by the endorsement in Ex. IH. 
But thisreceipt was never proved in the 
lower Court and never exhibited. Jt was 
not before the learned trial Judge and 
nocomplaint is made in the grounds of 
appeal ‚in connection with its not being 
exhibited. That being so, we must dis- 
allow this ground. 

Another ground taken in appeal is that 
the interest allowed to the plaintiff in the 
lower Court was penal and excessive. 
This. again was not made the subject of 
an issue inthe Court below and does not 
seem to have been raised there, This also 
is, therefore, disallowed. 

The next point argued before us is that 
the 4th defendant should be allowed in- 
terest on the sums he paid up to the date 
of payment. He purchased the suit pro- 
perties in Court auction for Rs. 850 subject 
to the three mortgages, viz., the plaintifi’s 
mortgage and the two earlier mortgages 
viz., (Ex. II). There are two items of suit 
property. The first item was purchased 
for Rs, 580, It was subject to all the 
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three mortgages. The second item was 
purchased for Rs. 300. It was subject only 
to the plaintiffs mortgage. The point 
raised by the appellant now does not con- 
cern the second item but concerns only the 
first item, The facts relating to the pay- 
ment of the mortgages over the first item 
are these. The 4th defendant has paid off 
the whole of the first mortgage and is 
certainly entitled to priority in respect of 
that payment. Astothe second mortgage 
the plaintiff paid Rs. 100 and the 4th 
defendant paid the rest of the amount and 
they are entitled to rank equally in respect 
of these payments without any priority 
as between them but they will be entitled 
to priority in respect of these payments 
over the suit mortgage. The question now 
raised is whether the 4th defendant is 
entitled to add the interest on his payments 
up to the dalteof payment. The learned 
Advocate for the appellant relied on Ayya 
Reddi v. Gopala Krishnayya (1). The head- 
note seems to support him but on an 
examination of the facts of the case what 
the actual decision is is not very clear. 
One complication in that case is that the 
crops also were mortgaged to the second 
mortgagee. This does not mean anything 
unless the land was mortgaged with posses- 
sion to thesecond mortgagee for if there 
was no possession, the mortgage of the 
crops would be futile. Anyhow whether he 
had possession or not he obtained a 
decree. That decree was paid off by de- 
fendants Nos. 4 to 7. At that stage the 
only right of defendants Nos. 4 to 7 is by 
reason of subrogation to get the amount 
paid with interest but accounting for such 
portion of the profits of the land as did 
not represent the proportionate part re- 
ferable to the purchase money they paid. 
The contention that the contesting de- 
fendants in that case are not entitled to 
any interest at all is certainly not sus- 
tainable. Al that could have been asked 
was that a fraction of the profits must be 
given credit to but the contention does 
not seem to have been raised in that 
form. The argument was that the con- 
testing defendants were not entitled to 
any interest at all by reason of the enjoy- 
ment of the profits, In that form the 
contention was disallowed but I do not 
think that the case can be regarded as 
an authority for more than this. The 
learned Advocate for the appellant also 
relied on Ghose on Mortgage, 5th Edition 


(1) 58 Ind. Oas. 493; 12 W 101, 
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p. 994, The learaed author observes: 4 
“If the sale effected a transfer of the mortgagor's 
estate though subject to encumbrances. tho pur- 
chaser would not be liable to account as mort- 


gagee in pussessian because he would then stand 
in the place of the owner.” 


In our opinion, this passage has nothing 
to do with the point nowin question. That 
does not relate to a case where the pur- 
chaser has afterwards paid a prior 
encumbrance and claims interest on it. 
All that the passage says is that he is no; 
bound to account like a mortgagee in 
possession. So understood, one can take no 
exception to it. But the point that now 
arises is where such a purchaser pays off 
a prior encumbrance and claims interest 
on his payment whether he is not bound 
to account for a portion of the profits. 
The passage relied on does not touch on 
this question. When a person purchases 
property worth say, Rs. 000 subject to an 
encumbrance of Rs. 4,000, certainly he is 
entitled to one-fifth of the profits represent- 
ing the return on the amount he paid 
and the other four-fifths of the profits as 
interest on the prior mortgage which he 
is expected topay off. If after his pur- 
chase he pays off the prior mortgage, he 
becomes the complete owner of the profits 
representing the return on both the pay- 
ments, or if on account of the existence of an 
intermediate mortgage there is no com- 
plete merger, one portion of the profits 
represents the return on the original price 
he paid and the other portion of the 
profits should go towards the interest on 
the payment he made towards the prior 
mortgage, t.e., he pays himself, he himself 
standing in the shoes of the prior mortgagee, 
If this portion of the profits amount to 
more than the interest due to him, it may 
be, he need not account for the balance 
and to this extent the above passage in 
Ghose may support him. But that is not 
so in this case. Where the interest 
exceeds that portion of the profits, he 
should give credit to that portion of the 
profits and claim only the balance of the 
interest. 

The learned Advocate for the respondent 
relied on Bappu v. Venkatachalapathi 
Ayyar Lakshmana Ayyar & Sons (2), and 
the particular passage relied on is at 
p. 611*. 

“Even since the purchase under Ex. VIL the pur- 
chaser and his successors have been in possession 
and enjoyment of the properties covered by the 

(2) 64 M L J €06; 148 Ind. Cas. 311; (1933) M 


W N 331; 37 L W 751; 6 R M 466; A IR 1934 
Mad. 227. 


*Page of 64 M, L, J,—[Hd]] 
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: i o, the claim for subsequent 
rah E ‘The 3rd defendant 
would therefore be entitled to Rs. 200 alone and 
nothing for subsequent interest,” : 

In cases where the profits received are 
more than the subsequent interest, this 
conclusion is correct and one must assume 
that in that case the profits are more than 
enough to cover the subsequent interest. 
Therefore subsequent interest was totally 
disallowed. But in cases where the por- 
tion of the profits not referrable to the 
purchase money paid is not enough to pay 
the subsequent interest, the claim for sub- 
sequent interest should not be completely 
disallowed, The interest should be allowed 
but a deduction made on account of the 
fraction of the profits received: Vide, Mu- 
thammal v. Razu Pillai (4). In the present 
case the 4th defendant paid Rs. 550 
towards the first mortgage item. The 
item is about 10 acres and the profits 
must be larger. Deducting roughly five 
per cent. as representing the return on the 
purchase money and subracling Rs. 27 
the rest of the profits of the land must be 
deducted towards the interest which the 
4th defendant claims for his payments 
towards the first and second mortgages. 
If he wishes to avoid the trouble of ac- 
counting for the profits, the best thing 
for him would be not to claim interest in 
which case he need not account for the 
profits. He is certainly not bound to 
account for any surplus profits after 
deducting the interest where the profits 
exceed the interest. | l | 
“We make a decree accordingly, i.e, if 
the 4th defendant claims interest, he 


hould account for the profits after 
deducting Rs. 27-8-0. We modify the 
lower Oourt’s decree accordingly. The 


appellant has failed on the first point. 
The second point does not seem 
to have been raised in the Court below 
in theform in which it 1s now raised and 
he has not succeeded on it fully. He 
should pay the costs of the respondents 
and bear his own. The 4th defendant 
will have three mon DE 3 electing whe- 
e will claim interest. 

a a. 5 of the decree for the words “the 
defendants” the words “defendants Nos. 1 
to3” will be substituted as the 4th de~ 
fendant is not personally liable. 

A. Order accordingly. 

(3) 44Ind, Cas, 753; 41 M 513; 23M L È 108, 
(1918) M WW 251;7L W 420, 
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LAHORE HIGH COURT 
First Civil Appeal No. 2585 of 1926 
June 6, 1934 
ADDISON AND BECKETT, JJ. 
Firm RAGGU MAL-JAGGU MAL— 
PLsinTIrrs—APPELLANTS 
versus 
RAM SARUP AND OTHERS — DEFENDANTS 
— RESPONDENTS 

Contract —Construction—Held, no power of re-sale 
was given under the contract in case where a 
seller's invoice is sent-Damages—Breach of con- 
tract of purchase of goods—Measure of. 

A clause in a contract for purchase of goods, pro- 
vided for two alternative modes of payment: 
(1) presentation of drafts,and (2) taking seller's 
jnvoices but another clause gave the right’ to 
re-sell the goods, in case the draft was not ac- 
cepted or on maturity was not paid; ’ 

Held, that no power of re-sale was given under 
the contract in cases where a seller's invoice is 
sent and not a draft. Narain Das-Jaini Ram v. 
Kidar Nath (1), and Nanak Chand v. Pania Lal- 
Shiva Narain (2), followed. ; 

On breach by the buyer of a contract for the 
purchase of goods if the vendor chooses to enforce 
his right to re-sell, he must do so within a reason- 
able time fromthe date of the breach, If that is 
done, the measure of damages ig the difference 
between the contract price and the price re- 
alised on the re-sale, with the costs and «xpenses 
of the re-sale. But if the re-sale has been un- 
reasonably delayed until the market has fallen, 
the price realised on re-sales will not afford a 
true criterion of the damages andthe measure of 
damages will then be the difference between the 
contract price and the market price onthe date of 
the breach of the contract. Nikkumal Sardarimal 
v. Gur Pershad (5), followed, ; 

F. O. A. from a decree of the First Clasa 
Sub-Judge, Delhi, dated July 12, 1926. 

Messrs. Ram Lal and Bishen Nurain, for 
the Appellant. 

Messrs. M. C. Mahajan and Kahan Chand, 
for the Respendents. 


Addison, J.—The firm Raj Karan-Ram 
Gopal purchased 22 cases of piece goods at 
certainspecified rates from Messrs. Kahn 
and Khan. Shipments were fixed for certain 
dates. The plaintiff firm Raghu Mal-Jaggu 
Mal purchased this contract from Raj 
Karan-Ram Gopal agreeing to pay them 
the same rates as they had to pay Kahn 
and Khan together with a profit of Rs. 250 
per case. The plaintiff firm thereafter, on 
January 5, 1920, sold the contract to the 
defendants at the original rates together 
with a profit of Rs. 300 per case. Five cases 
admittedly were cancelled. The defendants 
did not take delivery of the seventeen re- 
maining cases and the plaintiff firm gave 
them notice of re-sale. Thereafter they 
sold the goods and brought this suit against 
the defendants for the loss resulting there- 
from. They claimed Rs, 18,800-6:9 as loss 
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and have added Rs. 3,199-9-3 on account of 
interest. The total claim was in this way 
Rs. 22,000. The trial Court dismissed the 
suit holding that proper invoices in accord- 
ance with the contract were not supplied, 
that the goods were not proved to have been 
of the quality contracted for and that the 
re-sale was unreasunably delayed and also 
was not a bona fide sale. The lower Court 
further held that the plaintiff firm had 
not proved what were the market rales on 
the due dates. On these findings it dis- 
missed the suit and the plaintiff firm has 
appealed. The appeal is, however, limited 
to Rs. 19,090, interest amounting to Rs. 3,090 
having been given up. 

It was argued on behalf of the respond- 
ents that the contract between the parties 
did not provide for or authorise re-sale of 
the goods. The two clauses on the contract 
which must be referred to in order to decide 
this point are cls. 1 and 3: 

1. We hereby agree to purchase from you the 
undermentioned goods at the limits and terms 
stated below, and for reimbursement, we authorize you 
or your correspondents to draw upon us at 30 
days’ sight with all relative shipping documents 
attached for payment. In case of need, sellers’ in- 
voice to be taken in lieu of draft which draft we 
engage and bind ourselves to accept on presen- 
tation and pay ,at maturity notwithstanding any 
objection we may have regarding or on account of 
any variation whatever from terms of the indent, 
such objection to be settled by arbitration as pro- 
vided for below. If draft is paid before maturity 
a rebate of interest is to be granted at the rate of 
6 per cent, per annum. Draft to be made payable 
&t — 

3. Should we fail to accept the draft on pre- 
sentation an/dor fail to pay at maturity, we here- 
by authorize you or your agents to sell the goods 
by public auction or private sale when and where 
you like after having given us 10 days’ notice ‘of 
your intention to do so and we bind ourselves to 


- make good to you any loss or deficiency sustained 


through our default including all charges and in- 
terest at 6 per cent. per annum, we waiving all 
claims to profit should there be any. In case of 
public auction, printed notices of sale to be dis- 
tributed in the Delhi market at least 10 days be- 
fore sale.” 


In the present case no draft was pre- 
sented to the defendants. All that was 
done was to send the defendants the sellers’ 
invoice. Under cl. 1 the sellers’ invoice 
can be taken in case of need inlieu of 
draft, but the only right of sale which is 
given by cl. 3 is when the draft is not 
accepted on presentation and/or is not 
paid on maturity. Then only are the 
sellers authorised to sell the goods by 
public auction. In the other case men- 
tioned incl. 1, namely, where sellers in- 
voices only are supplied, no right of re-sale 
is given according to cl. 3, The words 


159—61 & 62 
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“fail to pay at maturity” in cl. 3 cannot 
be held to include “failure to pay in cases 
where invoices are taken in lieu of drafts.” 
Tt is not possible to put an equitable inter- 
pretation on the agreement seeing that the 
words are clear. This case ison all fours 
with two Division Bench decisions of this 
Court, namely, Narain Das Jaini Ram v. 
Kidar Nath (1) and Nanak Chand v. 
Pania Lal Shiva Narain (2). We are in 
agreement with these decisions and fol- 
low them. That means that there was 
no power of re-sale. in the present case 
under cl. 3 of the contract and it is not 
contended that there was a general power 
of re-sale under s. 107, Contract Act. This 
point is sufficient to dispose of the appeal 
which must fail on the ground that no 
power of re-sale is given under the con- 
tract in cases where the sellers’ invoice is 
taken in lieu of draft. Of course, the 
plaintifis could and did fall back on 
damages calculated on the difference of 
rates on the due dates but it is admitted 
that these rates have not been proved 
though this question was put in issue. 
It was contended that two other Division 
Benches have taken a different view with 
respect to cl. (3) of the above contract. The 
first case referred to in this connection was 
Rattan Lal Sultan Singh v. Tek Chand 
Chuni Lal (3). What that case decided, 
however, was that the seller substantially 
complied with the terms of a contract by 
forwarding to the buyer the sellers’ invoice 
and that ihe buyer had no excuse for 
withholding the payment and cancelling 
the contract. This is of course correct. 
The judgment then went on to say that 
Counsel for the respondents feebly urged 
that the finding that the re-sale was a 
valid one waserroneous. It was held that 
thie finding was a good one as there 
had been no undue delay in selling the. 
goods. So far as the leading judgment 
in this case therefore is concerned, there 
is no discussion of the question whether 
cl. (3) of the contract gives a right of 
resale when in case of need sellere’ in- 
voices are taken in lieu of drafts. The 
second case referred to was Nathumal 
Ramdas v. B. D. Ramsarup & Co, (4), 
where it was held that the seller by for- 


(J) A I R 1928 Lah. 817; 116 Ind, Cas. 551. 
(2) A 1R1930Lah. 389; 126 Ind. Cas. 51%; Ind. 
Rul. (1930) Lah. 743. 


(3) A I R1930 Lab. 37$; 12C Ind. Gas. 785 ind, 


Rul, (1930) Lah. 145. 


(4) A IR 1932 Lah. 169; 135 Ind Cas. 778; 12 Lah, 
692; 32P L R G09; Ind. Rul, (1932) Lab, 170, 
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warding the invoice had substantially 
complied with the terms of the contract 
(which is undoubtedly correct) and that 
the failure of the buyer to make payment 
and take delivery conferred a right of 
re-sale on the seller according to the terms 
of the agreement. The reasoning in com- 
ing to this latter conclusion may besum- 
med up as follows: The use of the words “in 
case of need the sellers’ invoice to be 
taken in lieu of draft” becomes meaning- 
less and of no effect if the view is correct 
that the forwarding of the invoice is no 
substitute for and equivalent to the pre- 
sentation of a draft as provided in cl. (3) 
of the contract. If the forwarding of an 
invoice were to be considered as not being 
a sufficient substitute for and equivalent 
to the presentation of a draft, then it 
was unnecessary to make any provision 
for this in cl. (1) of the contract. This 
reasoning, however, seems to me to miss 
the point. It is correct that the taking or 
giving of the sellers’ invoice in lieu of 
draft is a substitute for the presentation 
of a draft so faras cl. (1) is concerned, but 
according to cl. (8) it is only in cases 
where drafts are not accepted and/or 
where on maturity they are nob paid that 
the right of re-sale is given. This right 
is not given in cases where sellers’ in- 
voices are taken in lieu of draft. It is 
not for the Courts to add words to clauses 
which do not exist. We have no hesita- 
tion therefore in following the two earlier 
rulings. 

The appeal must fail on another ground. 
The due dates lie between September and 
November 1920, and the breaches of con- 
tract took place on various dates in that 
period. There is no allegation that the 
time was extended by the defendants. All 
that was said in para. 3 of the plaint 
was that the defendants were duly in- 
formed about the arrival of the 17 cases, 
but did not take delivery of the goods, 
They were repeatedly asked to take de- 
livery and eventually noticedated August 6, 
1921, was sent to them. Notices of sale 
by auction were then duly published and 
the goods sold. This cannot be interpret- 
ed as anallegation that due dates were 
extended. The plaintiff firm wrote the 
letter Ex, P-15, dated August 6, 1921, to 
the defendants. It is to the effect that 
the defendants had promised that they 
would remove the goods in December, 
then in February and finally in June, but 


had not done so and that as the plaintiff . 


firm had no other alternative they gave 
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ten days’ notice of the auction of the 
goods. This is an admission by the 


plaintiffs in their own favour and there is 
no other evidence except the statement of 
the plaintiff to bow that the defendants 
had promised to remove the goods in De- 
cember, February or June. Besides by 
these .times the due dates had long 
expired and there can be no extension 
of time after theirexpiry. It follows that the 


goods should have been auctioned some. - 


short time after November 1920. 

Ram Narain, plaintiff, as his own wit- 
ness, gave evidence that the defendants 
had asked for time, but this was con- 
tradicted by Ram Sarup, defendant, as 
a witness. Ram Narain stated that some 
months before the notice of the sale the 
defendant Ram Sarup had been promising 
to take over the goods, but that no one 
was present when these promises were 
made. The plaintiff firm took the goods 
from the Bank into their own custody in 
April 1921, and kept them till they 
were auctioned in August 1921. In Nik- 
kumal Sardarimal v. Gur Parshad (9), it 
was held that on breach by the buyer of 
a contract for the purchase of goods ifthe 
vendor chooses to enforce his right to re-sell, 
he must do so within a reasonable time 
from the date of the breach. If that is 
done the measure of damages is the differ- 
ence between the contract price and the 
price realised on the re-sale, with the costs 
and expenses of the re-sale. But if the 
re-sale has been unreasonably delayed until 
the market has fallen, the price realised on 
re-sales will not afford a true criterion of 
the damages and the measure of damages 
will then be the difference between the con- 
tract price and the market price on the 
date of the breach of the contract. It was 
further held that in that case the delay of 
more than a year was wholly unreasonable. 
In the case before us the delay was 
nearly a year and there is no evidence 
which can be accepted that due dates were 
extended or even that the defendants were 
offering to take over the goods after the 
due dates. That being so the long delay 
in this case was wholly unreasonable 
as there is evidence that the market was 
rapidly falling during all this period. 
Even therefore if there had been a power 
of re-sale under cl.3 of the contract the 
re-sale in the present case would have to 
be rejected as being belated. As already 
stated the plaintiff firm cannot fall back 


(5) 12 Lah, 452; 134 Ind, Oas, 777; AI R 1931 Lah, 
714; 32 PL R 747; Ind, Rul, (1931) Lah, 985, 
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upon the difference between the contract 
price and the market price on the date of 
the breach as it was admitted before us 
that it had not been established what that 
difference was althoughthe matter was in 
issue, 

The appeal must fail and is dismissed 
with costs. The cross-objections, claiming 
costs in the trial Court, are aleo dismissed 
with costs. 

Beckett, J.—I concur. 

D. Appeal dismissed. 


OUDH CHIEF COURT 
Privy Council Appeal No. 13 of 1935 
October 29, 1935 
NANAVUTTY AND THOMAS, JJ. 
Musammat KARIM JEHAN BEGAM 
AND ANOTHER—APPLIOSNTS 
versus 


GIRDHARI LAL AND CTHERS— OPPOSITE 
PARTIES 

Civil Procedure Code (Act V of 15083, s. 109 (a), (e) 
—Order refusing to admit an appeal onthe ground 
tat it was time-barred— Whether final order—Leave 
toappeal to Privy Council against order—Whether 
can be granted under cl. (a) or (c)— Leave under s. 109 
(c)—Conditions. 

An order of the High Oourt refusing to admit an 
appeal on the ground that it was time-barred is not a 
decision on the merits and not a final order passed 
on appeal by a High Court or any other Court of 
final appellate jurisdiction. Consequently, leave to 
appeal to His Majesty in Council from the order 
cannot be granted under s. 109 (a), Civil Procedure 
Code, nor does the application for leave to appeal 
against the order come within the purview of s. 109 (e) 
asit is only when a case is of considerable im- 
portance and the principle, when finally decided by 
their Lordships of the Privy Council, would be of 
benefit, not only to the people who are directly in- 
volved in the litigation, but to a considerable body 
of other people, that leave to appeal should be 
granted under thatclause, [p. 485, col. 1.] 

[Case-law discussed.] 


Appeal for leave to 
Majesty in Privy Council. 

Messrs. Zahur Ahmad and Habib Ali 
Khan, for the Applicants, 

Messrs, Radha Krishna and P. D. Rastogi, 
for the. Opposite Parties, 


appeal to His 


Judgment.—This is an application 
onder s. 109 of the Code of Civil Pro- 
cedure for leave to appeal to His Majesty 
in Oouncil from an order of this Court, 
dated March 4, 1935, rejecting the applica- 
tion of the applicants for admission of 
their appeal unders.5 of the Indian Limita- 
tion Act. 

The facts out of which this application 
dor leave fo appeal to His Majesty in 
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Council arises are as follows :— 

The present applicants filed an appeal - 
against the order of B. Partab Shankar, 
Additional Subordinate Judge of Lucknow, 
dated September 20, 1933, (First Civil 
Appeal No. 118 of 1933). This appeal was 
dismissed by us on December 3, 1934, 
upon a preliminary objection that no appeal 
had been preferred against the order of 
July 24, 1933, passed by the then Additional 
Subordinate Judge of Lucknow, Dr. Abdul 
Azim Siddique, rejecting the plaint of 
the plaintifis-appellants. Arguments in 
Appeal No. 118 of 1933 were heard by 
us on November 30, 1931, judgment being 
reserved. Fearing that the preliminary 
objection raised in First Civil Appeal 
No. 118 of 1933, might be successful, the 
plaintiffs-appellants filed an appeal, First 
Civil Appeal No. 117 of 1934), on the after- 
noon of December 1, 1934, against the 
order of the learned Additional Subordin- 
ate Judge of Lucknow, dated July 24, 
1933. As this appeal was obviously filed 
beyond time, an application was also filed 
along with it by the appellants under 
s. 5 of the Indian Limitation Act for 
extension of time on the allegation that 
they had sufficient reason for not filing the 
appeal against the order of July 24, 1933, 
within time, By our order, dated March 
4, 1935, we disallowed the application of 
the appellants-applicants under 8, 5 of 
tha Indian Limitation Act, and we, there- 
fore, refused to admit First Civil Appeal 
No. 117 on the ground that it was time- 
barred. It is against this order that the 
present application for leave to appeal 
to His Majesty in Council has been 
filed, 

We have heard the learned Counsel of 
both parties at some length. The learned 
Counsel for the applicants has sought to 
bring his application within the purview 
of cl. (a) of s. 109 of the Code of Oivil 
Procedure, and has argued that as the 
order refusing to admitthe appeal of the 
applicants has resulted in a decree being 
passed dismissing their appeal as being 
time-barred, the applicants have a right 
to appeal to His Majesty in Council from 
such a decree or final order passed on 
appeal by a High Court or any other 
Court of final appellate jurisdiction, On 
the other hand the learned Counsel fo: 
the respondents has pointed out that in 
the present case there has been no ad- 
judication on the merits, and that the 
order rejecting the application filed by 
the applicants for extension of time under 
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s. 50f the Indian Limitation Act and 
refusing to admit their appeal is not an 
order passed on appeal but arises out of 
a miscellaneous application presented by 
the applicants for extension of time, and 
that there is no order or decree of this 
Court confirming or reversing the judg- 
ment and decree of the trial Court. The 
learned Counsel for the opposite parties 
has relied upon a ruling of the Bombay 
High Court reported in Karsondas Dharam- 
sey v. Gangabai I. L. R. 32 Bom. p. 1(8 (1), 
as also upon a ruling of the jate Court of 
the Judicial Commissioner of Oudh reported 
in Radha Kishen v. Jamna Prasad, 13 
0.0.59 (2). In the latter case it was held, 
that where an appeal had been rejected 
for failure on the part of the applicant 
to furnish security for costs under O. XLI, 
r. 10 of the Code of Civil Procedure, that 
the order rejecting the appeal was not 
one confirming the decision of the Court 
below, within the meaning of the last 
paragraph of s. 110 of the Code of Civil 
Procedure, and that the order in question 
was also “not a final order passed on 
appeal” within the meaning of s. 109 of 
the Code of Civil Procedure. The learned 
Judges in that case, (Chamier, J. O. and 


Evans, A. J. ©.), made the following 
opoo VEn at p. 61* of the ruling 
cited : 


“The words ‘final order passed on appeal’ have 
always been confined to orders disposing of an 
appeal at the hearing. In the present case there 
was no hearing of the appeal. The Court declined to 
hear it because the appellant failed to furnish security 
for the costs of his opponents. An order rejecting an 
appeal under r. 10 of O. XLI, seems to stand on 
the same footing as an order rejecting an appeal 
under r. 3 or declining to admit a time-barred 
appeal.” 

In our opinion the order of this Court 
was not a final order passed on appeal 
and, therefore, the applicant is not entitled 
to a certificate under s. 110 of the (ode 
of Civil Procedure (Act V of 1908). . 

These observations apply with full force 
to the facts of the present case. Here, too, 
we did not decide the appeal of the 
applicants on the merits, but merely 
rejected the momorandum of appeal as being 
time-barred for the reasonsrecorded in our 
order of the March 3, 1935. 

In the ruling of the Bombay High Court 
cited above it was held by Sir Lawrence 
Jenkine, C. J. that an order of the High 
Court refusing to admit an-appeal after 
the period of limitation prescribed, there- 

(1) 32 B 198, 

(2) 13 O O 59; 5 Ind. Cas. 940. 

*Page of 130. 0, [Ed]. 0 saree rare 


Kakim JHHAN BEGAM b. GIRDHARI Lat (OUDH) 


159 10 
fore, by the Limitation Act was not æ 
decree passed on appeal” by the High 
Court within the meaning of 8. 595 of the 
old Code of Civil Procedure, and there 
was, therefore, no jurisdiction to grant 
leave to appeal therefrom to the Privy 
Council under cl. (a) or (b) of that section,. 
and the ruling of the Calcutta High Oourt 
reported in Sunder Koer v. Chandishwar 
Prosad Singh I. L. R. 30 Cal. p. 679 (3), 
was followed in this case. The 
learned Counsel for the applicants 
seeks to distinguish his case from the 
facts ofthe case decided by the Bombay 
High Court on the ground that in the pre- 
sent Casea decree was prepared by this 
Court dismissing the appeal, where- 
as inthe case before the Bombay High 
Court no such decree was apparently 
prepared. We- are not prepared to 
accept that contention. The appeal 
(No. 117 of 1934) having been dismissed 
under s. 3 of the Indian Limitation Act as 
being beyond time, a decree had obviously 
to be prepared accordingly, and similarly in 
the case before the Bombay High Court, a 
decree must also have been prepared re- 
fusing to admit the appeal and rejecting 
it as being time-barred. 

Reliance has also been placed by the 
learned Counsel for the applicants upon a 
ruling of the Calcutta High Court reported 
in Ram Narain Joshi v. Parmeswar Narain 
Mehta, I.L.R. 30 O.p.309 (4). The facts of that 
case were very peculiar and the decision in 
that case does not in any way help us in 
the decision of the present case. 

In Jai Pratap Narain Singh vV. Rabi 
Pratap Narain Singh, (1933 A. L. J. 255) 
(5), a Bench of the Allahabad High Court, 
to which the present Hon'ble the Chief 
Judgeof this Court was a party, it was 
held that an order dismissing an applica- 
tion for restoration of an appeal was no 
doubt passed by the High Court in its ap- 
pellate jurisdiction, but it was not @ final 
order passed on appeal within the meaning 
of s. 1U9 (a) of the Code of Civil Procedure, 
and application for leave to appeal to His 
Majesty in Council was accordingly refus- 
ed. 

Weare, therefore, clearly of opinion that 
the case ofthe applicants cannot come 
within the purview of cl. (a) of s. 109 of 
the Code of Civil Procedure. 

It was also argued in the alternative that 
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the application of the applicants may also 
be permitted under cl. (e) of s. 109 of the 
Code. We are of opinion thatthe present 
application cannot also come within the pur- 
view of cl. (c). In Ruchcha Saithwar v, Hans- 
ram, [.L.R, 50 A. 640 (6) it was held that only 
when a case was of considerable import- 

: ance and the principie, when finally decid- 
ed by their Lordships of the Privy Council 
would be of benefit, not only to the people 
who were directly involved in the litigation, 
but to a considerable body of other people, 
thatleaveto appeal should be granted, and 
the ruling of the Madras High Court reported 
in Radhakrishna Ayyar v. Swaminatha 
Aiyar,LL.R.44 M.293 (7),and of the Calcutta 
High Court reported in Durga Chowdhurani 
V. Jewahir Singh, I.L.R. 18 C. 23 (8), and of 
the Allahabad High Court reported in Ma- 
thura Kurmi v, Jagdeo Singh, I.L.R. 50 A. 
208(9) and Banarsi Prasad v.Kashi Krishna 
Narain, I.11.R, 23 A. 227 (10), were followed. 
Similarly in Sheopujan Upadhya v. Bhagwat 
Prasad Singh, I.L.R.54 A. 459 (11), it was 
held that where the questions sought to be 
agitated in the appeal to the Privy Council 
were substantial questions of law involving 
matters of principle which not only affected 
the parties to the litigation but were likely 
toconcern a large claes of persons who are 
or may bein the same situation as the 
plaintiffs and in whose case the decision 
of the Privy Council was sure to be a guid- 
ing precedent that, it was a fit case under 
8. 109 (c) of the Civil Procedure Code, of 
appeal tothe Privy Council. In our opi- 
nion no such substantial question of law of 
wide and general interest arises in the 
present case as would justify us in certify- 
ing that this is a fil case for appealto His 
Majesty in Council. 

Similarly the Burma High Court in a rul- 
ing reported in Maung Ba Than v. District 
Council of Pegu,L.L.R.6 R. 43 (12), held that 
cl. (c) of s. 109 contemplates cases where 
there are questions, for example, relating 
to religious rights and ceremonies, to caste 

6) 50 A 610; 1 A A ; ; 

1988 all 220, ; 108 Ind. Oas. 238: 26 ALJ 336; AIR 
44 3; 60 Ind. Cas. 85: ; 
J 299; 13 L W 32]; (1921) M WN fo oh AT 


277; 25 O W N 630; 23 Bom. L R718: 2 ; 
481A 31 (P 0), ; 29ML T 41x; 
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(9) 50 A 208; 107 Ind. Oas. 32. 2 ; 
a an a as. ; 29 A LJIG AIR 


(10) 23 A 227; 28 I A 11; 7 Sar. 825: 5 0 W 
Bom. LR 154; ILM L J58 (P G), N 193; 3 
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and family rights or such matters as the 
reduction of the capital of companies as 
well a8 questions of wide public importance : 
in which the subject-matter in dispute 
cannot be reduced into actualterms of 
money, and that such a casecould be cer- 
tified as a fit case for appeal to His Majesty 
in Council. 

In Ramanathan Chettiar v. Audinatha 
Ayyangar, A. I. R. 1931 Mad. 642 (13) it was 
held by a Bench of two learned Judges of the 
Madras High Court that the existence of a 
question of law of some difficulty was not a 
sufficient ground for certifying the cae 
to be a fit one for appeal to the Privy Coun- 
cil unless that question was one of general 
and public importance, 

In Banarsi Prasad v. Kashi Krishna Na- 
rain, L. R.23 I. A. 11 (10) Lord Hobhouse in 
delivering’ the judgment of their Lordships 
laid down that where the amount in ques- 
tion was below Rs. 10,000, an erroneous cer- 
tificate by the High Court to the effect that 
the case fulfilled the requirements of s. 596 
of the Civil Procedure Code, was ineffectual 
even if assented to by the respondent, and 
that there must be a special certificate 
under ss. 595 and 600 of the old Code of 
Civil Procedure that the case was “other- 
wise” fit for appeal, and His Lordships 
observed: — 

“It is of great importance not to allow litigants who 


have succeeded in the High Courts to be harassed by 
further appeal.” 


Finally in a recent application for leave 
to appeal to His Majesty in Oouncil (Privy 
Council Appeal No, 14 of 1934), decided on 
January 18, 1935, by the Hon’ble the Chief 
Judge and Mr. Justice Zia-ul-Hasan, the 
learned Judges expressed themselves as 
follows:— 

“No appeal is provided by the legislature from an 
order passed under O XXII, r. 5, and it is argued 
that it would not be a proper exercise of discretion 
to certify the case as being a fit one for appeal. We 
think thereis much force inthis contention. If the 
legislature is of opinion that no appeal should be 
provided against an order passed under O XXII, r. 5, 
we think that it would not be proper for us to 
certify that this is a fit case for appeal.” 


- This reasoning of the learned Judges is 
fully applicable to the present case also. 
No appeal is allowed by the legislature 
from an order refusing to admit an appeal 
on the ground that it was time-barred, and 
under these circumstances it would not be 
proper for us to certify that this is a fit 
case for appeal to His Majesty in Council. 
For the reasons given above we dismiss 


(13) AIR 1931 Mad. 642; 132 Ind. Oas. 290; Ind, 
Rul. (1931) Mad. 642; (1931) M W N 760, 
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this application for leave to appeal to His 
Majesty in Council with costs. 
N. Application dismissed. 





MADRAS HIGH COURT 
Second Civil Appeal No. 893 of 1930 
October 15, 1934 
Mapuavan Nate, J. 
P. ©. MUTHUCHETTIAR ~ Piawtirr— 
APPELLANT’ 
versus 
R. M. VENKATACHALAM CHETTY— 
DEFENDANT—RESPONDENT 

Limitation Act (IX of 1908), s 19—Acknowledg- 
ment—Essentials— Conscious admission of liability, 
necessity of. 

In order to find whether there is an acknowledg- 
ment in a document the document should be read 
as a whole and there must be conscious acknow- 
ledgment that the party concerned jis liable to 


ay. 

The purchaser of properties which were subject 
to a mortgage agreed to sell one of them to the 
mortgagee and the latter paid an advance of 
Rs. 700. The contract did not fructify and the sale 
did not come off, The mortgagee sued upon the 
mortgage and in the written statement, the defendant 
set up the agreement and receipt of Rs. 700 and 
contended that the suit was not maintainable on 
account of the said agreement, which the defendant 
was prepared to complete : 

Held, in a subsequent suit to recover the Rs. 700, 
that the admission inthe written statement was not 
an acknowledgment of any liability by the defend- 
ant to pay Rs. 700 to the plaintiff sufficient to save 
limitation. Sukhamoni Chowdrani v. Ishan Chander 
Roy (D), distinguished. 

S. C. A. against the decree of the Court 
of the Subordinate Judge of Madura in 
A. 8. No. 610f 1929 (A. 8. No. 103 of 1929, 
District Court, Madura) preferred against 
the decreeof the Court cf the District 
Munsif of Madura Town in O. S. No. 106 
of 1927. 


Mr. M. Patanjali 
pellant. 

Mr, K. Rajah Ayyar, for the Respond- 
ent. 

Judgment.—Plaintiffs are the appel- 
lants. Two points arise for determination 
in this second appeal: (1) whether the 
plaintiff is entitled to a refund of Rs. 700 
claimed by him in the plaint, and (2) 
whether his suit is barred by limitation. 
The lower Court found that the plaintiff 
was entitled to the return of the money 
becauge the breach of the contract under 
which the money was claimed was due to 
the default on the part of the defendants. 
But agreeing withthe first Court it held 
that the suit was barred by limitation 

.and hence the suit was dismissed, 


Sastri, for the Ap- 


MUTHUCHETTAR V. VENKATACHALAM OBETTY (MADR.) 


159 10 


On the merits the lower Court's finding 
was that there was really no contract 
entered into between the parties as each 
one hada different idea as tothe nature 
of the contract that he was entering into 
with the other and that the contract was 
the result of a mistake. This would mean 
there was no contract at all between the , 
parties. Ifso,I could not understand how 
the question of default is material. On 
the merits [am inclined to hold that the 
plaintiff will be entitled to get a refund 
of Rs. 700 which he has paid if the claim 
is not barred by limitation. The question 
of limitation is the important point for 
determination in this case. It is admitted 
that the suit was filed more than three 
years after the breach but exemption from 
limitation is claimed on the ground of an 
acknowledgment of the liability of the 
defendant. To appreciate the point it is 
necessary tostate a faw facts. The plaint- 


iff was the holder of a mortgage 
of certain properties. The owner of 
the properties sold them to the defend- 


ant who purchased them subject to the 
mortgage. Afterwards the suit contract 
was entered into between the plaintiff and 
the defendant under which one item of 
property was agreed to be sold by the 


defendant to the plaintiff. The plaintiff 
was to pay Rs. 1,000 down to the defend- 
ant and the defendant was to allot 


Rs, 7,000 towards the mortgage, the total 
price of the property thus being Rs. 6,000. 
The contention of the plaintiff was that the 
Rs. 7,000 went only towards a partial dis- 
charge of the mortgage while the defendant 
contended that it was in full discharge of 
the mortgage. This was the question ab 
issue between the parties. As already 
indicated, the contract did not fructify and 
the sale deed did not come off. Immediately 
after the contract the plaintiff instituted a 
suit for the recovery of the amount due 
on the mortgage in which the defendant 
filed a written statement. That written 
statement is Ex. B. Reliance is placed on 
this .to show that there has been an 
acknowledgment of liability by the defend- 
ant who was the third defendant in 
that suit. In para. 3 he says “the plaintiff 
paid the third defendant (that is to himself) 
Rs. 700 as advance on November 1922 on 
two occasions’. Then he says in para. 4 
“The plaintiff is not entitled to bring this 
suit on account of the said agreement” 
and for other reasons stated therein. Then 
comes para. 6: . 

“This defendant is now prepared to get the sale 
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+ completed according to the said agreement. He can 
only bring a suit for specific performance for enforc- 
ing the said agreement but he is not entitled to bring 


this suit.” 

Mr. Patanjali Sastri on behalf of the 
appellant says there is an affirmation of the 
contract in para. 3 of the statement and 
that affirmation means that if the contract 
is broken on ány account or becomes impos- 
sible of enforcement, the money received 
by the defendant from the plaintiff should 
be returned and, therefore, there is 
acknowledgment. 

Mr. Rajah Ayyaron behalf of the de- 
fendant emphasises para. 6 of the statement 
where the defendant says that he prepared 
to get the sale completed according to the 
said agreement which would mean that he 
is not prepared to pay Rs. 700 now in 
question. Tofind out whether there is 
acknowledgment in a document itis obvious 
that the document should be read asa 
whole. What would be the impression left 
in one’s mind on reading this written state- 
ment as a whole? It seems to me that on a 
proper construction the defendant pur- 
ports to say ‘ao doubt there is a contract 
into which we entered but no money is 
liable to be paid under the contract because 
I am prepared to see the contract through’. 
If this view is correct, it must follow that 
there is no acknowledgment of liability. It 
has been held in various cases that there 
must be a conscious acknowledgment that 
the party concerned is liable to pay under 
the document on which reliance is placed. 
But in this case, as I have said, reading the 
document asa whole itis difficult to say 
whether such a conscious admission has 
been made, The cases cited in favour of the 
appellants, the most important of which is 
Sukhamont Chowdrani v. Ishan Chander 
Roy (1), can all be distinguished. In 
Sukhamont Chowdrani v. Ishan Chander 
Roy (1) there wasas amatterof fact an 
acknowledgment of liability because the 
defendant was generally liable along with 
the plaintiff for a debt claimed. Clearly 
when the liability is admitted, the liability 
to pay is also admitted but here it is 
hard to find such an admission as I have 
said taking the written statement as a 
whole. It is not necessary to refer to the 
other cases brought to my notice as each 
one depends on its own particular facts. 

In my opinion the view of the lower 
Court that the plaintiff's suit is barred by 
limitation is right. It follows,} therefore, 
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that the Second Appeal should be dismissed 
with costs. 
A. Appeal dismissed, 


teed 


PATNA HIGH COURT 
Criminal Revision Petition No, 252 

of 1935 

June 6, 1935 

Fazu ALI, J. 

PERSAD DAHAIT—PETITIONER 
versus 
EMPEROR—Opposite Party 

Arms Act (XI of 1878), ss. 19, 14, 15, 25, 30— 
Offence unders. 19, when  complete—Search not 
carried out under ss; 25 and 30—Unimpeachable 
evidence offered by prosecution—Prosecution, if can 
fail on ground of search not being in accordance 
with ss, 25 and 30—Justification not offered for 
disregarding provisions regarding search—Prosecu- 
tion evidence not sufficient to remove suspicion—~ 
Effect. 

Under the Arms Act, the offence unders.J9, is 
complete as soon as the accused is found in posses- 
sion of arms and ammunition in contravention of 
s. l4or s. 15 of the Act andthe commission of the 
offence isnot dependent upon whether the search 
was or was not conducted in the manner provided 
by ss. 25 and 30, Indeed it is conceivable that there 
may be cases of an exceptional nature where, in 
view ofthe exigencies of a situation demanding 
immediate action, the provisions of ss. 25 and 30 
cannot be strictly complied with andin such cases 
if unimpeachable evidence is offered by the pro- 
secution to prove that the accused was in fact 
found to be in possession of certain incriminating 
articles, the prosecution cannot fail merely because 
the search was not made in strict accordance with 
the provisions of s. 25 ors. 30. On the other hand, 
the clear and unambiguous provisions of ss. 25 and 
30 cannot be allowed to be normally disregarded so 
as to reduce those sections toa mere dead letter. 
These sections were enacted for the protection of the 
subject as well as to inspire confidence in 
the proceedings conducted by the Police Officers. 
If these provisiéns are, therefore, disregarded and no 


- reasonable excuse or justification is offered for not 


following them, the Oourt may well look with sus- 
picion upon the entire proceeding and hesitate to 
convict the accused person uponthe result of the 
search, unless the prosecution offers strong and 
unimpeachable evidence to remove the suspicion and 
the Court is convinced that the accused wasin fact 
found to be in possession of the incriminating articles 
of which he is alleged to have been in posses- 
sion. |p. 488, col. 2; p. 489, col. 1.] 

Cr.R. P. from an order ofthe Sessions 
Judge, Muzaffarpur, dated April 8, 1935. 

Messrs. Nageshwar Prasad and P. N. 
Gour, for the Petitioner, 


Judgment.—tThe petitioner in this case 
is one Persad Dahait who has been con- 
victed under s. 19 (f), Arms Act, and 
sentenced toundergo rigorous imprison- 
ment forone year and to pay a fine of 
Rs. 100. The proceedings against the 
petitioner were instituted as the result of 


"488 


a house search made by an Assistant Sub- 
Inspector on September 22, 1934, under a 
warrant issued by the Sub-Divisional 
Magistrate of Bettiath. The evidence of the 
Assistant Sub-Inspector is to the effect 
that hefound an old muzzle loading gun 
anda flask of gunpowder buried inside 
the courtyard ofthe petitioner which was 
enclosed on all sides by a tatti wall more 
than a man’s height. The gun was buried 
in a drain in the courtyard and the flask 
was buried in the ground south-east of the 
drain in the courtyard. This evidence has 
been accepted by the Courts below and 
: they have held that though upon the evi- 
dence it has been established that the 
: accused as wellas his three brothers and 
_20 or 25 ploughmen were occupying the 
„house when it .was searched yet the ac- 
cused must be presumed to be in posses- 
sicn of the articles in questionas he is the 
‘managing member of the family and 
master of the house and the articles in 
question could not have been kept on the 
premises without his knowledge or con- 
nivance. The learned Sessions Judge who 
saw the gun describes it as “clumsily 
made” but serviceable and in his opinion 
it may have been kept as a precaution 
‘against the dacoits who often operate in 
the border tract where the accused lives. 
The first point which was argued before 
me on behalf of the petitioner was that the 
trial was illegal, because the proceedings 
‘against the petitioner were commenced 
without the previous sanction of the Dis- 
trict Magistrate as required under s. 29, 
Arms Act. There is, however, no sub- 
stance in this contention, because it ap- 
pears that in the first instancé the sanction 
ofthe senior Deputy Magistrate who waa 
‘acting for the District Magistrate for the 
tine being had been obtained and after- 
wards when the Sub-Divisional Magistrate 
pointed out that the sanction of the 
District Magistrate de jure was necessary, 
‘his sanction was also obtained. Before 
the District Magistrate’s sanction was ob- 
tained, the Sub-Divisional Magistrate had 
merely released the accused on bail, but 
when the sanction was duly obtained, he 
transferred the case tothe second officer 
for disposal and the hearing of the case 
was commenced by the latter officer about 
three weeks after the date on which the 
case had been transferred to him. The 
next point which has been urged on behalf 
of the petitioner raises the question of 
the legality of the house search, It appears 
that the search, warrant which had been 
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issued in this case by the Sub-Divisional 
Magistrate of Bettiah authorised the 
Divisional Inspeztor of Police to search 
the house of the petitioner, but afterwards 
the Inspector endorsed the warrant to the 
Assistant Sub-Inspector and the search 
was conducted by the latter officer. Sec- 
tion 25, Arms Act, clearly provides that 
the search : 
‘shall be conducted by or in the presence of a 
Magistrate or by orin the presence of some officer 
specially empowered inthis behalf by nameor in 
virtue of his office by the Local Government,” 

Section 30 again provides that where 
a search isto be made under the Criminal 
Procedure Code or the Presidency Magis- 
trates Acts, 1877, in the course of any 
Proceedings instituted in respect of an 
offence punishable under s. 19, cl. (f), such 
search shall notwithstanding anything 
contained inthe said Code or Act, be 
made in the presence of some officer 
specially appointed by name or in virtue 
of his office by the Local Government in 
this behalf and not otherwise. There is 
no doubt thatin this case these provisions 
have been disregarded and this is con- 
ceded by the learned Sessions Judge who 
while dealing with the matter, observed 
as follows in his judgment : 

“Then it is argued that the house search was 
illegal, because it was made by an Assistant Sub- 
Inspector of Police, whereas ss 25 and 30 of the 
Act require that such searches should be made by 
or in the presence of a Magistrate or some officer 
especially empowered in this behalf by the Local 
Government. This contention seems to be justified. 
It would appear that the Assistant Sub-Inspector of 
Police was not empowered to make such a search.” 


The learned Sessions Judge, however, 
expressed the view that’ the irregularity 
would not affect the result of the search, 
if it was established by reliable evidence 
that anything incriminating was found 
on the premises searched. The learned 
Judge's view of law is, in my opinion, 
correct as under the Act the offence 
under s. 19 would appear to be complete 
as soon as the accused is found in pos- 
session of arms and ammunition in con- 
travention of s, 14 or s. 15 of the Act 
and the commission of the offence is not 
dependent upon whether the search was or 
was not conducted in the manner provid- 
ed by ss. 25 and 30. Indeed it is con- 
ceivable that there may be cases of an 
exceptional nature where in view of the 
exigencies of a situation demanding im- 
mediate action the provisions of ss. 25 
and 30 cannot be strictly complied with 
and in such cases if unimpeachable evi- 
dence is offered by the prosecution to prove 
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that the accused was in fact found to be 
in possession of certain incriminating 
articles, the prosecution cannot fail merely 
because the search was not made in strict 
accordance with the provisions of s. 25 or 
s. 30. It is, however, to be remembered 
that on the other hand the clear and un- 
ambiguous provisions of ss. 25 and 30 can- 
not be allowed to be normally disregarded 
so as to reduce those sections to a mere 
dead letter. These sections were enacted 
for the protection of the subject as well 
as to inspire confidence in the proceed- 
ings conducted by the Police Officers. 

If these provisions are therefore dis- 
regarded and no reasonable excuse or 
justification is offered for not following 
them, the Court may well look with sus- 
picion upon the entire proceeding and 
hesitate to convict the accused person 
upon the result of the search, unless the 
prosecution offers strong and unjmpeach- 
able evidence to remove the suspicion and 
the Court is convinced that the accused 
was in fact found to be in possession of 
the incriminating articles of which he is 
alleged to have been in possession. In 
this particular case there is unfortunately 
nothing on the record to show why the 
Divisional Inspector did not conduct the 
‘search in person and why he deputed a 
junior officer of the position of an Assistant 
.Sub-Inspector to conduct it. Such evidence 
as has been adduced in the case shows 
that the Divisional Inspector himself re- 
mained at Gaunaha Railway Station which 
is about four miles from the place of the 
search and deputed various officers to 
conduct searches in the locality where the 
accused resides. There is no explanation 
whatscever why he himself did not visit 
the locality. Turning now to the evidence 
adduced in the case, I find that out of 
the two search witnesses who are said to 
have been present at the time of the 
search, only one Gangadeo -Misser has been 
examined by the prosecution. 

This witness stated in his cross-exami- 
nation that his house was about six or 
seven koses from the place of search and 
that he happened to be in the village of 
the accused on September 23, as he had 
gone there for the purpose of purchasing 
a bullock. In his examination-in-chief he 
no doubt stated that the gun was found 
buried in a drain in the courtyard of the 
petitioner, but in cross-examination, he 
gave away the entire case of the prose- 
cution and made a statement to the effect 
that the place where the gun was found 
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was not enclosed and was accessible to 
others and the gun was not in fact found 
inside that portion of the house which 
was enclosed. The prosecution had to 
cross-examine this witness after the above 
statement was made, but nothing was 
elicited. in cross-examination to show why 
this witness should make a false state- 
ment. As to the Assistant Sub-Inspector’s 
evidence, it was attacked on various 
grounds and particularly on the grounds 
that (1) the words “in the courtyard” 
noted in the search list against each item 
of the articles recovered appeared to have 
been added afterwards (2) that the search 
list did not bear the signature or the 
seal of the Sub-Divisional Officer and that 
it was not initialed by the Inspector of 
Police until September 26, 1934. As to 
the alleged interpolation, the learned Ses- 
sions Judge observes as follows in his judg- 
ment. 

“T am asked to notice that in the search list the 
words ‘in the courtyard noted against each item . 
appear to have added afterwards.’ It certainly 
looks as if they had been added afterwards. But 
it does not necessarily follow that the articles were 
not found in the courtyard. The A. S, I. may 
have realized after writing his search list that it 
was necessary to note the exact position in which 
the articles were found, and he may have made 
the additions in good faith in order to make his 
report quite clear.’ 

As to the other ground of attack, it is 
enough to say that it was based upon the 
statements made by the Divisional Ins- 
pector himself in his evidence. Such 
being the state of the evidence, it is not 
clear why the prosecution did not examine 
the only other search witness, but merely 
tendered him for cross examination. A 
brief refence may be made here to a 
rough sketch of the house of the accused 
prepared by the Sub Inspector. This plan 
as has been pointed out by the learned 
Sessions Judge was unfortunately not pre- 
pared till November 12, and it is -also 
conceded that the Assistant Sub-Inspector 
was not present when it was prepared. It 
is true that the Sub-Inspector who pre- 
pared the plan states in his evidence that 
he got his information from the search 
witnesses, but this fact was not noted in the 
diary and the search witnesses were not 
asked about it. The defence has also 
rightly emphasized the fact that the 
drain is not a usual place for keeping 
a gun and there is nothing in the evi- 
dence of the Assistant Sub-Inspector or 
the search witness to show whether there 
was any sign of the gun having been 
recently kept at the place where it was 
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found or the spot where the ground was 
dug present a normal appearance. 

. The accused in along written statement 
which he has filed in the case, claimed to 
be a law-abiding subject and asserted that 
the map prepared by the prosecution was 
materially incorrect and prayed that the 
trying Magistrate himself should make a 
local inspection of the place to verify the 
truth of the assertion made by. him. It 
appears, however, that no local inspection 
was made and the chailenge thrown by the 
accused remained unanswered. On the 
whole therefore I am inclined to think 
that the prosecution has not established 
by clear and unimpeachable evidence that 
the gun and the flask of powder 
recovered from a place which was not ac- 
cessible to persons other than the inmates 
of the house belonging to the petitioner 
and the accused must, therefore, have the 
I would therefore 
set aside the 


conviction of the 
tences passed on 
be set at liberty and the 
will be refunded, Learned Counsel for 
the accused also argued that the Courts 
below had erred in law in presuming the 
accused to be in possession of the gun 
and the powder even though his other 
brothers and a number of servants also 
lived in the house. In support of this 
argument he has referred me to the deci- 
sion of the Allahabad High Court in 
Kaul Ahir v. Emperor, 34 Cr. L J. 517; 143 
Ind. Cas. 114 (1) I do not, how- 
ever, consider it necessary „to decide this 
question in view of the opinion which I 
have already expressed on the merits of 
the case. 

N. 

1) 34 Or, L J 517; 143 Ind, Oas, 114; AIR 1933 


a) 
AÙ. 112; (1933) Cr. Oas. 160; 55 A 112; (1932) A L 
J 1072; L R t AT Gr: Ind, Rul, (1933) All. 


195, 


Conviction set aside. 


——— 


MADRAS HIGH COURT 
Civil Revision Petition No. 332 of 1933 
October 21, 1934 
Buastey, C. J. AND Kine, J. 
8. SUBRAMANIA AYYAR—PLAINTIFF— 
PETITIONER 
versus 
Tuge MADRAS DRUG STORES—PLaINTIFF 
— RESPONDENT 
Presidency Small Cause Courts Act (XV of 1882), 
s. 35—Civil Procedure Code (Act V of 1908), s. 52 (2) 
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—Registrar of Presidency Small Cause Court— 


Power to make order under s. 52 (2). 

An order under sub-s. (2) of 8,52, Civil Procedure 
Code, is an order in execution and in view ofs. 35 
of the Presidency Small Cause Courts Act, the Re- 
gistrar of the Small Cause Court has jurisdiction to 
make an order under that sub-section. 

©. R. P. under s. 115 of Act V of 1908 
ands. 107 of the Government of India Act, 
praying the High Court to revise the order 
of the Fall Benchof the Court of Small 
Causes, Madras, dated February 13, 1932, 
and made in new trial application No. 96 of 
1932,inM. P. No. 4763 of 1931 in S. C. 
No. 6060 of 1931. 

Beasley, C. J.—This matter came up 
before the Full Bench of the Court of Small 
Causes upon an order made by the Registrar 
of the Court under s. 52 (2) of the Code 
of Civil Procedure. It was argued before 
the Full Bench that the Registrar had no 
jurisdiction to pass such an order. Sec- 
tion 35 of the Presidency Small Cause 
Courts Act says: 

“The Registrar may receive applications for the 
execution of decrees of any value passed by the 
Court and may commit and discharge judgment- 
debtors and make any order in respect thereof which 
a Judge of the Court may make under this Act.” 
“The marginal | note to that section is: 

“Registrar may execute all decrees with thesame 
powers as a Judge.” 

It is admitted here by the petitioner 
that a Judge would have power to make 
the order under s. 52 (2) of the Code of 
Civil Procedure, that is, the order in ques- 
tion here. This is clearly a proceeding in 
execution. That being so, the section is 
perfectly clear and unambiguous. The 
Registrar has exactly the same powers as 
the Judge and _ exercises those powers 
in execution. This is not a suit as con- 
tended here, The Registrar, therefore, had 
power to make the order in question. Under 
these circumstances the order of both the 
Registrar and of the Full Bench on appeal 
was correct and this Civil Revision Petition 
must be dismissed with costs. 

A. Appeal dismissed. 

PATNA HIGH COURT 
Appeal from Appellate Decree No. 1184 of 
1932 
Ostober 1, 1935 
AGARWALA, J. 
RAM RANJAN RAY—APPELLANT 
versus 
Minor HAKU MIAN AND oTHERS— 
RESPONDENTS 

Chota Nagpur Tenancy Act (VI of 1£08), ss. 257, 
72 (5)—Each of two sets of landlords in receipt of 
his own share of rent—Their possession at law 
being that of co-owners—S. 257, if applies—S. 72 (5), 
scope of. 
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Although s, 257 of the Chota Nagpur Tenancy 
Act requires that when two or more persons are 
joint landlords, they must act jointly in respect 
to acts required or athorised under the Act, the 
section cannot apply to a case where by arrange- 
ment between the parties, each of the two sets of 
landlords was in receipt of his own share of rent, 
so that their possession in law was that of co- 
owners, Section 72, sub-s, (5), Ohota Nagpur ‘Tenancy 
Act, contemplates cases of partial surrender of a 


holding by arrangement between a raiyat and his 
landlord. 

Where in so far as the portion of a holding 
surrendered was concerned, the landlords were 
certain brothers and a widow, who were holding 
their eight annas interest separately from the 
eight annas intereat of S and the whole of the 
brothers’ interest was represented by the member 
of the family who was the manager and who 
accepted the transfer from the tenant : 

Held, that there was no objectionin law to the 
surrender which was made to the brothera or to 
the settlement which they subsequently made with 
a stranger. 


Appeal from a decision of the District 
Judge of Purulia, dated June 11, 193?, 
reversing that of the Munsif of Dhanbad, 
dated September 2!, 1931. 

Mr. S. C. Mozumdar, for the Appellant. 

Mr. R.S. Chatterji, for the Respondents. 

Judgment.—One Kasim Ali had a 
holding, the rent of which was Rs, 2-4 and 
cesses. The landlord’s interest belonged 
as,toeight annas to Sindhubala and as 
to the remaining eight annas to four 
brothers (Gurus) three of whom are pro 
forma defendants. The fourth brother 
is dead and his widow is Musammat 
Bhanumati. It appears thatby arrange- 
ment with the holders of the landlord's 
interest Kasim Ali paid half of the rent 
and cesses to Sindhubala and the other 
half to the Gurus. On January 3, 1930, he 
entered into two transactions which have 
given rise to this litigation, By one of 
these transactions he borrowed Rs. 750 
from the plaintiff to clear off the encum- 
brances on his holding. It is not disputed 
that the money so borrowed was used for 
this purpose. He next transferred to his 
wife and son, defendant No. 2, half of the 
holding and then surrendered the other 
half to the Gurus, The latter settled this 
half with the plaintiff. Kasim Ali being 
dead, his wife and son resisted the plain- 
tis attempt to obtain possession of his 
half share of the holding. Hence this 
present suit for possession by the plaintiff 
which was decreed in the trial Court. 
The Court of appeal below has reversed the 
trial Court’s decision. 

The question that arises is whether the 
plaintiff has a good title to the half share 
of the holding settled with him by dè- 
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fendants Nos.3 to 6. It may be mentioned 
that Kasim Ali’s transfer to his wife and 
son of half of the holding was with the 
permission of the Deputy Commissioner 
so that the fact that the transfer was only 
of a part of the holding does not invali- 
date that transfer. The document by 
which the transfer was made recited that 
the rent for the portion of the holding 
transferred was payable to Sindhubala. 
Half of the holding having, therefore, 
been thus validly transferred to Kasim 
Ali’s wife and son, the question of law is 
whether the surrender of the remainder to 
defendants Nos. 3 to 6 was valid. One 
objection that was raised with respect to 
this may be dealt with at once. 

It was said that with regard to eight 
annas of the landlord's interest owned by 
the Gurus it was not only defendants 
Nos. 3 to6 ‘who were interested but also 
the wife of their deceased brother and 
that no surrender had been made to 
her, so that it was argued that the 
surrender, even of the half portion 
which remained after the other half had 
been transferred to Kasim Ali's wife and 
son, was a surrender to only some of the 
holders of the half share. It was admitted, 
however, in the trial Court that one of 
these brothers acted as a manager for the 
family, so that he would represent the widow 
who was living jointly with the family in 
the transaction, Furthermore, the objection 
is raised not by defendants Nos. 3 to 6 
who are merely pro forma defendants or by 
the widow of their deceased brother, who 
is not a party to the suit, but by the 
son and wife of Kasim Ali. As the validity 
of their own title depends on the legality 
of the transactions entered into by Kasim 
Ali, it is not open to them to challenge 
those transactions while maintaining the 
advantages which they gained under them. 
With regard to the validity of the sur- 
render of the half share, it was contended 
that there can be no surrender of a portion 
of the holding to some of the landlords, 
Although s. 257 of the Chota Nagpur 
Tenancy Act requires that when two or 
more persons are joint landlords, they 
must act jointly in respect to acts re- 
quired or authorized under the Act, the 
section cannot apply tothe circumstances 
of this case where by arrangement between 
the parties, each of the two sets of land- 
lords was in receipt of his own share of 
rent, so that their possession in law was 
that of co-owners. Thefifth sub-section of 
8.72, contemplates cases of partial surr- 
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ender of a holding by arrangement between 
a raiyat and his Jandiord. In so far as 
the portion of the holding surrendered is 
concerned, the landlords were the Gurus 
and the widow who were holding their 
eight annas interest separately from the 
eight annas interest in which Sindhubala 
was interested, and as has already been 
indicated the whole of the Gurus interest 
was represented by the member of the 
family who was the manager and who 
accepted this transfer from Kasim Ali. 
There does not appear, therefore, to be 
any objection in law to the surrender 
which was made to the Gurus or to the 
settlement which they subsequently made 
with the plaintiff. The only persons who 
object to the plaintiff obtaining possessions 
under the settlement are the wife and son 
of Kasim Ali who, as I have already said, 
are retaining the benefit of the trans- 
actions which he entered into and under 
which the encumbrances on the holding 
were cleared off with Rs. 750 which 
Kasim Ali borrowed from the plaintiff. 
Neither in law nor in equity does there 
seem to be any reason for keeping the 
plaintiff out of the fruits of these trans- 
actions. 

In the result the appeal succeeds - and 
the appellant is entitled to his costs. 

Leave to appeal is refused. 


N. ; Appeal succeeds. 


— 


BOMBAY HIGH COURT 
First Civil Appeal No. 229 of 1929 
November 21, 1934 
MURPHY AND BARLEER, JJ. 
NARAYAN MAHADEO DURVE AND 
OTAERS—DEFENDANTS—ÅPPELLANTS 
versus 
MOTI PANNAJI AND OTHERS —PLAINTIFFS 
—RESPONDENTS 
Contract Act (IX of 1872), ss. 62, 63, 64—Suit on 
promissory mote against one defendant withdrawn— 
Decree against other—Subsequent compromise whereby 
plaintiff not to file suit dgainst other or execute 
_ decree—Pro-note executed by other defendant—Money 
on new note not paid—Suit thereon—Held, there was 


consideration and that contract was still execu- 
tory. . : 
A suit on promissory note was filed against de- 


fendant and his brother. The suit against defend- 
ant was withdrawn with liberty to bring fresh suit. 
“A decree was obtained against the brother. A com- 
promise wae entered into whereby the plaintiff 
agreed not to filea suit against the defendant, and 
not toexecute decree andthe defendants in return 
executed a pro-note. The amount not having been 


paid, the plaintiff intimated, that he would execute ~ P 


his decree. Subsequently he brought a suit on the 
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pro-note executed by the defendants who pleaded 
failure of consideration on ground that the plaintiff 
did not assign the decree ; 

Held, that since both thése conditions had in fact 
been carried out by the plaintiff there was no 
failure of consideration. - 

Held, also that plaintiffs’ remedy for non-payment 
was to sue on the instrument freshly executed and 
not to rescind the original contract and that the suit 
on the note must be decreed : 

Held, further that as regards plaintiffs, so long as 
execution of the two decrees was still within limita- 
tion and no formal assignments of them. had been 
made, the contract was still executory and they were 
not, in a position to avoid it under 8. 62, Contract 
Act, without the other side's consent ; nor were they 
promisees, to take advantage of s, 63, nor was the 
contract voidable under s. 64, 

Messrs. M. R. Jayakar and R. W. Desai, 
for the Appellants. 

Messrs. H. C. Coyajee and Y. V. Dixit, 
for the Respondents. 

Murphy, J.—The plaintifs sued the 
defendant on a promissory note for 
Rs. 4,500 executed on August 12, 1925. 
Execution was admitted, but agricultural 
status and lack of consideration was plead- 
ed by the defendants. The learned Sub- 
ordinate Judge held that consideration was 
proved, and gave the plaintiffs a decree 
for the amount claimed, and the appeal 
contests the correctness of this decision. 

The facts are really. all admitted. Def- 
endants’ father and separated brother 
had executed two promissory notes, 
jointly, one in favour of plaintiffs’ 
firm and the other in that of a .second 
firm named Ohimanlal. The creditors 
sued on the notes in the High Court and 


- ultimately got decrees for Rs. 7,143 and 


Rs. 2,380, respectively. Defendants’ father 
had died pendente lite; defendants had 
been made parties as his legal representa- 
tives; and had pleaded they were agricultur- 
ists and that the High Court had no jurisdic- 
tion and the two suits against them had 
been withdrawn with leave to bring fresh 
ones in the proper Court. 


After this, as the decree-holders were 
threatening to execute against the defen- 
dants’ separated brother, who was paralys- 
ed, the defendant cameto a compromise. 
They executed a promissory: note for 
Rs. 4,500, and in return for this sum, which 
represented about half the value of the two 
decrees, the plaintiffs undertook to make 
over the two decrees to them. As the 
creditor in the second decree refused a 
settlement except on a cash payment, the 
plaintiffs paid him Rs. 1,000 and he was 
thus satisfied. The defendants’ father’s 
romissory note was returned to the 
defendants, 
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The next step to take was that on pay- 
ment of the Rs. 4,500 the decree-holder 
firm in its own right in respect of one 
decree and asa purchaser from Chimanlal 
in the other should either convey its interest 
the decrees to the defendants by assign- 
ment in writing, or certify satisfaction to 
the Court under O. XXI, r. 3. But neither 
of those alternatives was adopted. A draft 
copy of the decree for the smaller amount 
was endorsed by the decree-holder as 
satisfied, and a receipt for the promissory 
note was got from the defendants, and 
matters rested there till December 10, 1926, 
when the plaintifis, Moti Pannaji & Oo. 
through their solicitors addressed a letter 
tothe defendants in which the agreement 
to purchase the two decrees in suits Nos. 85 
and 3037 of 1924 was recited, and it was 
stated that: 

“Since you have not paid the said ‘sum our clients 
have putanend to the said agreement and will now 
proceed to execute the said decrees against the 
jadgment-debtors therein, without further intima- 
tion which please note.” 

Nothing was, however, done by the decree- 
holders until they filed this suit on the 
promissory note on the day of limitation. 
The learned Subordinate Judge has held 
that the defendants are agriculturists, 
really, as he seems to have been well aware, 
on practically no evidence, for the defen- 
dants are both practising pleaders, and 
there is only the word of one of them that hig 
agricultural income exceeds his profes- 
sional one, and even he was not allowed to 
be fully cross-examined; for on the ad- 
journment of his cross-examination to an- 
other date he failed to appear and the case 
was gone on with, in spite of the other side's 
application. We think the learned Sub- 
ordinate Judge’s procedure here was wrong 
and that on the evidence he should have 
held against the defendants on the issue 
as to status, and we find they are not 
agriculturists, but this makes no real 
difference. Under s.118, Negotiable In- 
struments Act, the presumption is, when 
execution is admitted, that consideration 
has been furnished, and it lies on him who 
asserts the contrary to prove it. 

There is no doubt here as to what the 
agreement was, for it is admitted by defen- 
dant No. 1: 

“The arrangment was and the consideration of my 
promissory note was that plaintiff and the other 
man Chimanlal were not to execute the decrees of 
the High Court and transfer them tome and they 


were not to file suits for the original promissory 
notes of my father aa they were preparing to do...” 


The appellants have made a serious~ 
point of the failure of the plaintiffs to 
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execute an assignment in writing of the 
decrees, but we think this was not a sub- 
stantial point, for in the same deposition the 
defendant has said: 

“Ia order to extinguish the liability under the 
decree against my brother who was then an invalid 
with something like paralysis, we consented to the 
arrangement mentioned above which was proposed 
by the plaintiff. We did not intend after purchasing 
these decrees to execute them against our brother. 
We would have got the decrees satisfied, 2. e., we 
would have realized them from the income of our 
brother’s estate after defraying his expenses. But all 
the same we would have remained liable to plaintiff 
under our promissory notes.” 

Tt seems clear on these admissions that 
there was not originally any intention to 
have the decrees formally assigned, for 
they were not going to be executed and 
that such an assignment was not of the 
essence of the agreement, which in sub- 
stance was that the plaintiffs should refrain 
from bringing a suit against the defend- 
ants as their father’s legal representatives 
and heirs, and abstain from execution 
proceedings on the decrees, and since 
both these conditions have in fact been 
carried out, we think that there was no 
failure of consideration. We agree as to 
this with the learned Subordinate Judge. 
The next question is the effect of the plaint- 
iffs letter of December lo, 1926, quoted 
above. The learned Subordinate Judge 
has met this point by saying it was in the 
nature of a threat of legal action which 
some solicitors are fond of indulging in, 
and that it was an empty threat which 
could not be put, or was not put, in action. 
In substance what it says is that because 
defendants had not paid on the promis- 
sory note, the plaintiffs would enforce their 
rights under the decree—in fact that they 
were falling back on their original cause 
of action; which they had agreed to waive, 
because of a breach of contract by the 
defendants, which empowers the lenders 
to put an end to the said agreement, 


which they accordingly do. 


Mr. Coyajee for the plaintiffs has sugges- 
ted that in Bombay lawyers’ letters are 
drafted by solicitors’ clerks, and have no 
importance, but this suggestion begs 
the question which is one under the 
Contract Act. It is clear that as regards 
the defendants, the contract was executed 
for they had agreed to furnish a promis- 
sory note for Rs. 4,500 which they had 
done. It is true that the note promises 
payment on demand, which does not appear 
to have been made in this case, but plaintiffs’ 
remedy for non-payment was to sue on the 
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instrument and not to rescind the original 
contract. Asregards plaintiffs, so long as 
execution of the two decrees was still within 
limitation and no formal assignments of 
them had been made, the contract was 
still executory and they were not, it seems 
to us, in a position to avoid it under s. 62 
without the other side’s consent nor were 
they promisees, to take advantage of s. 63, 
nor was the contract voidable under s. 64. 

The notice was therefore really no more 
than a notice of demand for payment of 
the sum due under the note, claiming a 
right to a legal remedy which in fact was 
not available to the plaintiffs in case the 
notice was ignored. Actually the threat 
the notice contained was never carried out 
and we do not think, nor can we find any 
authority for holding, that it put an end 
to the contract and absolved the defend- 
ants from their liability under the promis- 
sory note. There is no other point in the 
appeal. We confirm the lower Court’s 
decree and dismiss this appeal with 
costs. 


D. Appeal dismissed. 


—— 


PATNA HIGH COURT 
Appeal from Original Ọrder No. 60 
of 1934 


October 1, 1935 
MOHAMMAD Noor AND SAUNDERS, JJ. 
SHEONATH PRASAD—APPLIOANT— 
APPELLANT 
versus 
sBENARES BANK, Limitep— 
OPPOSITE Party—RESPONDENT 

Limitation—~Execution  application—Omission of 
time and place of verification—Whether renders it 
one not in accordance with law—Power under which 
Agent signed on behalf of decree-holder Bank—Non- 
production of—Whether itself renders application 
invalid —Ezecutión. , f 

The defect of the omission of the time and the 
place of verification in an application for execution 
ig a trivial one and is not such a defect as to 
invalidate the application, as for this omission, the 
application cannot be said to be not in accordance 
with law. Bhulendra Narain Mander v. Janesh 
Mander (1), distinguished. ; 

The non-production of the power under which the 
Agent of the decree-holder Bank signed an ap- 
plication for execution on behalf of the Bank will 
not render an application itself, otherwise valid, 
jnvalid, although non-production of the power, if its 

roduction was ordered by the Oourt, may entail the 
dismissal of the application. i 

There is no rule under which it is necessary that 
such power should be produced along with the 
application for execution. If the application was 
signed by a properly authorized person, it would be 


jn order. 
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A. from an order of the Subordinate Judge 
of Gaya, dated December 16, 1933. 

Messrs. Ray G. S. Prasad and Raj Ki- 
shore Prasad, for the Appellant. i 

Mr. D. L. Nandkeolyar, for the Res- 
pondent. 

Mohammad Noor, J.—This appeal 
arises out of an execution proceeding. 
The only question involved is whether the 
application for execution is barred by 
limitation and its decision depends upon 
the decision whether a previous applica- 
tion for execution filed on April 29, 1933, 
and registered as No. 71 of 1933, was in 
accordance with law. After that applica- 
tion had already been registered, there was 
a note by the serishtadar pointing out that 
the time and place of its verification were 
not mentioned and that the power under 
which the Agent ofthe Bank signed it on 
its behalf was not produced, Time was 
given to the decree-holder to remedy the 
defects pointed out in the note. This was 
no; done, and the application was dismiss- 
ed. This was followed by the present ap- 
plication for execution, The judgment- 
debtor contended that the previous applica- 
tion just referred to was not in accordance 
with law and, therefore, the present applica- 
tion was barred by the limitation. This objec- 
tion has been overruled by the learned Sub- 
ordinate Judge and hence the present 
appeal by the judgment-debtor. 

In myopinion, the learned Subordinate 
Judge has rightly decided the point, The 
defect of the omission of the time and the 
place of verification, if it can be called a 
defect, wasa trivial one; and for this 
omission the application cannot be said to 
be not in accordance with law. The ~ 
learned Advocate.for the appellant has 
relied upon a decision of this Oourt in 
Bhulendra Narain Mander v. Janesh 
Mander (1), but there is much difference 
between the defects in the application of 
execution there and the defect, if any, in 
the application. before us. There various 
important and necessary information was. 
wanting. The column in which the mode 
of execution is to be mentioned was very 
geriously defective. In my opinion, there- 
fore, the omission of time and place of 
verification was not such a defect as to 
invalidate the application for execution. 
Ooming now to the non-production of the 
power of the Agent to sign the verification, it 
is only to be said that there is no rule under 
which it is necessary that such power should 
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be produced along with the application for 
execution. If the application was signed 
by a properly authorized person, it was in 
order. Non-production of the power if its 
production was ordered by the Court may 
entail the dismissal of the application, but 
it will not render an application itself, 
otherwise valid, invalid. Itis not disput- 
ed that the Agent who signed the petition 
was in fact authorized to do so. As a 
matter of fact the present application has 
also been signed by him. 

The learned Advocate for the appellant 
has, however, raised another point which 
was neither specifically raised before the 
learned Subordinate Judge nor wasit 
decided by him and it is that the decree 
has become incapable of execution against 
the present appellant (judgment-debtor 
No. 3). It seems that upon a sale of the 


properties of the judgment-debtors Nos. 1: 


and 2 and of the appellant judgment- 
debtor No. 3 sufficient money was realised 
for the satisfaction of the entire decree, 
but a portion of it was subsequently 
utilized towards the payment of a decree 
of the Bank of Bihar against the judgment- 
debtors Nos. 1 and 2, which claimed 
rateable distribution. The learned Advocate, 
therefore, contended that so far as the 
appellant is concerned, the decree must 
be taken to have been satisfied as the 
order of rateable distribution was not against 
him, I think this question cannot be 
entertained at this stage, firstly, on the 
ground that it was not raised in the Court 
below and, secondly, the appellant cannot 
be allowed to agitate the justification or 


otherwise of the order of rateable 
distribution at this stage. In my 
opinion, there isno merit in this appeal. 


I would, therefore, dismiss it with costs, 
Saunders, J.—I agree, 


N. Appeal dismissed. 


RANGOON HIGH COURT 
First Civil Appeal No. 48 of 1935 
Jane 5, 1935 
BAGULEY AND Ba U, JJ. 

U AUNG DIN AND ANOTAER— 
APPELLANTS 
VETSUS 
B. K. HALADAR—REBPONDENT. 

Civil Procedure Code (Act V of 1908), O. XXI, 
r. 29—Stay under, if a matter of discretion—Execution 
application—Judgment-debtor filing suit for specific 
performance of agreement arranging for settlement 
of decretal amount—Stay asked for but refused— 
Appeal against refusal—Meanwhile suit dismissed— 
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Appeal against dismissal—Held, stay should not be 
given—Practice—Discretionary order—Appellate Court 
will not ordinarily interfere. i 

A stay under O. XXI, r. 29, Civil Procedure 
Code, is purely a matter of discretion, 

The decree-holder put into execution his decree. 
The judgment-debtor filed a suit for specific per- 
formance ofan agreement which had been entered 
into between tbe parties, arranging for the settle- 
ment of the remainder of the money dus upon this 
decree and applied for stay ofexecution, which was 
refused, An appeal was filed from that order. 
Pending this, the suit which had been filed for 
specific performance had been dismissed, and an 
appeal was filed from that dismissal ; 

Held, that though a stay under O, XXI, r. 29, 
Civil Procedure Code, could be given even after a 
suit has been dismissed, provided that an appeal is 
pending, there is always a presumption that one 
must regard the position of the decree-holder as 
having greatly strengthened by the fact that he has 
won the case in the trial Oourt as till it is reversed 
on appeal, the lower Court is deemed to have passed 
a correct order. ` 

Held, also that the fact that the appellant has lost 
in the lower Court must weaken his position in 
claiming the indulgence of the High Oourt by grant- 
ing a stay. There were less grounds for exercising 
a discretion in his favournow than there were at 
the time thatthe lower Court passed the order 
refusing stay. 

When an order is purely discretionary, the Appel- 
late Court as a rule will mot interfere with the 
discretion of the Judge who passed it, 


F. ©. A. from an orderof the District 
Court, Pyinmana, dated February 15, 
1935. 

Mr. Tun Aung, for the Appellants. 

Mr. K. C. Sanyal, for the Respondent. 


Judgment.—This is an appeal against 
an order passed by the District Judge of 
Pyinmana refusing to. stay execution of 
a decree passed in his Suit No. 7 of 
1932. The Execution Case is No. 16 of 
1934. The parties have been litigating 
for many years and the proceeding result- 
ed inthe decision of Suit No. 7of 1932 
in favour of the respondent, a decree for 
twenty thousand rupees with interest being 
passed. Execution was taken out anda 
certain amount realised. 

Then the present appellant filed a sult, 
No. 6 of 1934, which wasreally a suit for 
specific performance of an agreement 
which, he said, had been entered into bet- 
ween the parties, arranging for the set- 
tlement of the remainder of the money due 
upon this decree. After a lengthy fight 
with regardto preliminary matters, the 
suit was dismissed and the present ap- 
pellant filed an appeal, being Civil First 
He also filed an 
application for stay of execution of what 
he called “Civil Execution No. 16 of 1934 
arising out of Suit No. 6 of 1934 of the 
District Court of Pyinmana.” In the affi- 


496 
davit filed in support of his application the 
deponent definitely stated that the respon- 
dent had opened execution against the 
appellant “for recovery of the decretal 
amount, which isthe subject-matter of this 


appeal and the original suit.” On this 
he got, almost asa matter of routine, an 
interim stay order, ordering the 


stay of “the proceedings in Civil Execu- 
tion No. 16 of 1934, arising out of Civil 
Regular No. 6 of 1934.” i 

A counter-affidavit was filed in which it 
was Clearly pointed out that Civil Exe- 
cution No. 16 of 1934 did not arise out of 
Civil Regular No. 6 of 1934, but that it 
was an execution matler enforcing the de- 
cree passed in Civil Regular No. 7 of 
1932. Nevertheless,in some way which is 
not quite clear, the Bench which dealt 
with the application for stay, again re- 
peated the stay order on certain terms, 
staying “Execution No. 16 of 1934 arising 
out of Civil Regular No. 6 of 1934.” It 
will be seen therefore that this stay 
of execution of Oivil Execution 
Case No. 16 of 1934 was obtained ona 
totally incorrect statement of facts. Appeal 
No. 162 of 1934 was heard in due course 
and the appellant was successful. The 
appeal was allowed and the case was 
remanded for trial on its merits by the 
District Court. The stay having come 
to an end after the disposal of the appeal, 
the decree-holder applied once more for 
execution and the judgment-debtor, the 
present appellant, filed objections, There 
were reallytwo grounds taken, the first 
ground being that 

“the decree-holder cannot proceed with his execu- 
tion so long as the stay order issued against 
the proceedings of the abovenamed execution by 
the High Court of Judicature at Rangoon in its 
Oivil Appeal No. 162 of 1934 is in force and it 
will be operating till the final decision of Civil 
Regular No. 6 of 1934 of this Hon'ble Oourt,” 

It will be seen that the main ground 
in the stay application contained a mis- 
representation of facts. An attempt was 
also further made to misrepresent the effect 
of that stay. order, because that stay order 
undoubtedly came to an end on January 17, 
1935, when the appeal was finally decided. 
The other ground upon which objection was 
taken was that if Civil Regular Suit No. 6 
of 1934 was decided in judgment-debtor’s 
favour, there will be no execution except 
to convey the house and site to the decree- 
holder; and stay was asked for in virtue 


of O. XXI,r. 29. The learned Judge passed | 


a short order pointing out that the stay 


order in Civil First Appeal No. 162 of 1934 


bad come to an end and he did not consi- 
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der that O. XXI, r. 29, applied. A stay 
under O. XXI, r. 29, is purely amatter of 
discretion. Rule 29 says: 

“Where a suit is pending in any Court against 
the holder of a decree of such Court. on the. part 
of the person against whom the decree was passed, 
the Court may, on such terms as to security 
or otherwise as it thinks fit, stay execution ' 
of the decree until the pending suit has been 
decided.” 

It may be mentioned that a previous 
application for stay of the decree with 
regard to sale of other property had al- 
ready once been dismissed by the predeces- 
sor of the learned Judge who passed the. 
order now appealed against, and then the 
application was dismissed as being made too 
late. The decision was confirmed on appeal 
by this Court. It may also be mentioned 
that an objection was taken that noappeal 
lay against an order passed under O. XXI, 
r. 29, but it seems unnecessary to deal 
with that question because, on the merits, 
the appeal must be dismissed. When an 
order is purely discretionary, the Appel- 
late Court as a rule will not interfere 
with the discretion of,the Judge who passed 
it. After the appeal had been argued for 
some time our attention was drawn to 
the fact that now Oivil Regular No, 6 
of 1934 bad been dismissed by the Dis- 
trict Judge of Pyinmana, so that the stay 
of execution appears still less indicated | 
than it was at the time the order was passed. 

It is true that an appeal has been filed 
against that order dismissing the suit, and 
our attention has been drawn to Mahesh, 
Chandra v. Jogendra Lal (1) as showing, 
that a stay can be given even after a’ 
suit has been dismissed, provided that an 
appeal is pending. This, no doubt, is, 
quite true, but there is always a presump- | 
tion that one must regard the position of | 
the present respondent as having greatly 
strengthened by the fact that he has won 
the case inthe trial Oourt as till it is 
reversed on appeal, the lower Court is 
deemed to have passed a correct order. In . 
any event, the fact that the appellant has 
lost inthe lower Court must weaken his 
position in claiming the indulgence of this 
Court by granting a stay. There are less 
grounds for exercising a discretion in his 
favour now than there were at the time that 
the learned District Judge passed his 
order. For these reasons we decline to 
interfere. The appeal is, therefore, dismiss- 
ed with costs, Advocates fee three gold 
mohurs. 

D. Appeal dismissed.” 

(1) 55 C 512; 107 Ind, Cas, 79; A I R 1029 
Oal; 222; 32 O W N 181, - 
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NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT 
Second Civil Appeal No. 166-B of 1933 
July 13, 1935. 

STAPLES, A. J. C. 
NATHUSINGH—DEFENDANT— APPELLANT 
versus | 
NARAYANSINGH AND ANOTHER — 


PLAINTIFF AND Derenpant—RasponpEnts 
Berar Land Revenue Code of 1928, ss. 
(1) (a), 183 (2), 176 — Purchaser, relation of 
occupant and possibility of litigation—So price fixed 
lower than real market value~-Held, no ground for 
holding that price is jized in bad faith—Land sold 
` without giving notice either by seller or by purchaser 
—Purchaser incurring costs and defending title to 
land—Whether can claim those costs from person sub- 
sequently exercising right of pre-emption—Occupants 
of Sub-Division of survey number, whether have 
right of pre emplion—Co-occupant enforcing right of 
pre-emption—Price, higher than that fixed between 
vendor and intending purchaser, whether can be 
fixed—Pre-emption—Nature of right--Right of sub- 
stitution. 


A case, where a price lower than the real value 
has been fixed, is not contemplated in the Berar 
Land Revenue Code, presumably because such a 
price would not usually be fixed. Even, however, if, 
2 price lower than the real market value is fixed 
for some reason, namely, because the purchaser js 
related to the occupant or is on very friendly terms, 
or, because there is a dispute with regard to the 
title and a possibility of litigation, there can be 
no ground for holding that the price is not fixed in 
good faith within the meaning of s, 152 (1) (a) of 
the Berar Land Revenue Code. [p. 499, col. 1.) 


It is the duty under the Code of a person pur- 
chasing land from an occupant in a survey number 
to give notice of his intention to purchase, or it is 
the duty of the occupant to give notice of hig in- 
tention to sell; and, where such a notice has been 
given, the person entitled to claim pre-emption may 
not exercise that right, knowing that it would in- 
volve him in litigation ; ‘but, where notice is not 
given and a sale is held, the purchaser, even though 
he has to incur costs in defending the title to the 
land, cannot claim such costs from anyone who 
subsequently exercises his right of pre-emption. [p. 
498, col, 2.] s 

The occupants of Sub-Divisions of a survey num- 
ber must be co-occupants in the same survey number, 
and as such, they have a right of pre-emption under 
8. 476, Berar Land Revenne Code. [ibid ] 

Section 183, Berar Land Revenue Code, cannot be 
taken by itself butmust be read with reference to 
the preceding section, In cases contemplated by 
B. 183 (2) of the Code, a price higher than that 
actually fixed between the intending vendor and 
purchaser can be fixed when the right of pre-emp- 
tion is enforced by a Co-occupant. Tejpal v. Gir 
dhari Lal (3), distinguished. Ip 499, cols, 1 & 2.) 


Pre-emption is primarily a right of substitution 
and, if an agreement of sale has really taken place 
and a price has been fixed, the person entitled to 
pre-emption can claim the benefit of that agreement 
and can enjoy all conditions of the agreement in- 
cluding the price. It is only where the price has 
not been fixed in good faith that the Courts should 
go into the matter and determine the market value 
or fair consideration, the reason being that, as state- 
ed above, the price ig usually not fixed in good 
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faith so as to defeat the right of pre-emption. 
499, col, 1.] ; ee 

S. C. A. against the decree in Civil 
Appeal No. 17 of 1933, in the Court of the 
Second Additional District Judge, Amraoti, 
dated April 28, 1933, arising out of Quvil 
Suit No. 455 of 1930, in the Court of the 
Sub-Judge, Second Class, Amraoti, dated 
January 20, 1933. 

Messrs. D, T. Mangalmurti and J. R. 
‘Mudholkar, for the Appellant, 

Mr. T. L. Sheode, for the Respondents. 

Judgment.—Hanumansingh, the father 
of the respondents Narayansingh and Bhag- 
wansingh, brought a suit for pre-emption 
of field survey No. 124-2 of Mouza Nand- 
gaonpeth, He obtained a decree for pre- 
emptionon payment of Rs. 200. On an 
appeal preferred by the defendants the 
claim for pre-emption was upheld by the 
Second Additional District J udge, Amraoti, 
though the price of pre-emption 
was enhanced from Rs. 200 to 325. One 
of the defendants, Nathusingh, only has 
appealed, the other defendant being on 
the record as a pro forma respondent, 
Hanumansingh died before an appeal was 
made to this Court, and his sons Narayan- 
singh and Bhagwansingh have been shown 
as respondents. They have preferred cross- 
objections with regard to the price, con- 
tending that the price of Rs. 200 fixed by 
the trial Court should be restored. 


Two questions are agitated in the appeal: 
one is the right of Hanumansingh to claim 
pre-emption on the ground that he was a 
co-occupant, and the other the price that 
should be tixed for pre-emption. The first 
question raises the questions of paiki 
numbers and the new Berar Land Revenue 
Code of 1928. It has been found by the 
Courts below that originally the fields 
survey Nos. 124-1 and 124-2 were patiki 
numbers, and according to the decisions in 
Gangu v. Chandu (1) and Suryabhan v. 
kenai (2), there was no right of pre-emp- 
tioniu such cases, paiki numbers being 
recognised divisions in the same survey 
number within the meaning of s. 4 (5) of 
the old Berar Land Revenue Code. ‘These 
decisions, however, were made at the time 
when the old Code of 1396 was in force, 
Sec.ion 705 of that Code was as follows i 

“ When the interest, or any part of the interest, of 
a co-occupant in any survey number is transferred 
by sale, foreclosure of mortgage or relinquishment 
in favour of a specified persou for valuable considera- 


tion every other co-occupant in the same survey 
number shall have a right of pre emption, 


(1) 9 N L R 16; 18 Ind. Gas, 862. 
(2) 144 NL R 51; 42 Ind, Cas, 447, 


[ps 


va 
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The definition of survey number was 
given ins. 4 (4) and the definition of a 
recognised division of a survey number in 
8.4 (5) of that Code. It has been held in 
the two decisions cited above that holders 
of recognised divisions of a survey number 
are not co-occupants in that survey number 
within the meaning of s: 205 of the Code. 
In the present Code, however, of 1928 a 
preliminary s. 173, has been added to 
Chap. XIV, relating to pre-emption. That 
section is as follows:— 


_ “For the purposes of this chapter an ‘occupant 
in a survey number’ means a person having the right 
of an occupant, whether in his sole right or jointly 


Wan ee: in that survey number, or in any portion 
of it. 


_ iit is particularly to be noted that accord- 
ing to the definition “occupant” means a 
person having the right of an occupant not 
only in a survey number, but in any portion 
of it. Similarly in s. 176 (1) it is laid down 
that, when an occupant in a survey num- 
ber proposes to sell the whole or any portion 
of his interest, he may give notice of his in- 
tention to all other occupants in the survey 
number. Again ins. 2, which is the sec- 
tion containing definitions, there is no 
definition of a recognised division of a 
survey number, as in the former Code; 
but there is a definition of a sub-division 
of a survey number ins, 2 (12). Again in 
s. 2 there is no definition of an occupant or 
co-occupant, but the definition of an 
occupant is given in s. 173, referred to 
above, and is different from the definition 
of an occupant under s. 4 (14) of the Code 
of 1896. The definition of a holding in 
s. 2 (5) of the present Code also differs from 
the definition of a holding in s. 4 (l0) of 
the former Code, and, what is still more 
important, s. 88 of the present Code em- 
powers a Settlement Officer to sub-divide 
survey numbers and to apportion assessment 
amung such sub-divisions of survey num- 
bers; but it is nowhere laid down, as in 
s. 86 of the former Code, that such sub- 
divisions should be recognised as holdings 
or as recognised sub-divisions of survey 
numbers. The argument, therefore, at 
pp. 17 and ls* of Gangu v. Chandu (|), 
deduced from the definitions of 
holding, occupant and co-occupant 
read with s. 86, has no force under the 
present Code. I, therefore, hold that the 
Legislature, when enacting the present 
Code of 1928, has not accepted the view laid 
down in that decision and has, therefore 
added the word “any portion of a survey 
number”, referred to above, in s. 173 of 
—+Pages of 9N L R.—| Ed], a 
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the Code and has substituted a definition 
of a sub-division of a survey number in 
place of the former definition of a recognis- 
ed division of a survey number. It seems 
clear that occupants of gub-divisions of a 
survey number must be co-occupants in . 
the same survey number, and as such, 
they havearight of pre-emption. I would 
therefore, agree with the lower Courts and 
with the view expressed by Rao Bahadur 
Brahma in his commentary on the Berar 
Land Revenue Code, at p. 205, and hold 
that occupants of sub-divisions of a survey 
number in Berar, even though such sub- 
divisions were formerly paiki numbers or 
recognised divisions of a survey number, 
have a right of pre-emption under 8. 176 
of the present Code of 1928. 

As regards the second question, the 
appellant admittedly purchased the field 
below its market value, but he contends 
that he did so because there was some dis- 
pute as regards the title and he had to 
bring a suit. He claimed, therefore, that he 
should be allowed his cosis of the suit and 
the expenses incurred in the litigation. 
This question has been considered in 
para. 7 of the judgment of the trial Court 
and again in para. 7 of the judgment of the 
lower Appellate Court. lt seems clear that 
the costs of the suit can certainly not be 
added tothe price fixed. The appellant 
was free to purchase the field or not, and, 
if he purchased it knowing that he might 
have to incur litigation, he did so at his 
own risk and cannot saddle such costs on 
any one who has a right of pre-emption. 
Tt was his duty under the Code to give 
notice of his intention to purchase, or it 
was the duty of the occupant to give notice 
of his intention to sell; and, had such a 
notice been given, the person entitled to 
claim pre-emption might not have exercised 
that right, knowing that it would involve 
him in litigation; but, where notice was not 
given and asale was held, the purchaser, 
even though he had to incur costs in de- 
fending the title to the land, could not 
claim such costs from any one who subse- 
quently exercised his right of pre-emption. 

‘The other contention raised by the learned 
Counsel for the appellant in this regard 
was that at any rate under s. 183 (2) of the 
present Code a fair consideration tor the 
interest of pre-emption should be fixed. It 
was argued that in cases where no notice 
was given, as in the present case, the 
market value should be ascertained so as 
to fix the fair consideration. I am of 
opinion, however, that s. 183 cannot be 
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taken by itself, but must be read with 
reference to the preceding sections; and I 
fail to see why a purchaser, who takes from 
an occupant in a survey number without 
notice, should in this respect be in a more 
favourable position thana purchaser taking 
from an occupant, who has given notice 
under the Code to the other occupants in 
the survey number. I would also refer to 
8. 182 of the Code, which lays down that 
the right of pre emption includes the right 
to preempt for a fair consideration, and 
that an occupant may sue to enforce such 
a right on several grounds, one being, as 
stated in cl. (a), in the case of a proposed 
sale under s. 176, that the price stated in 
the notice was not fixed in good faith. It 
is clearly contemplated in this section that 
an enhanced or fictitious price may be 
stated in the notice so as to defeat the 
claim of preemption. A case, such as 
the present where a price lower than the 
real value has been fixed, is not contem- 
plated in the Code, presumably because 
such a price would not usually be fixed. 
Even, however, if a price lower than the 
real market value was fixed for some 
reason, namely, because the purchaser was 
related to the occupant or was on very 
friendly terms, or, as in the present case, 
because there was a dispute with regard to 
the title and a possibility of litigation, there 
would be no ground for holding that the 
price was nol fixed in good faith within the 
meaning of s. 182 (1) (a). It is to be re- 
membered that pre-emption is primarily 
a right of substitution, and, if an agree- 
ment of sale has really taken place and a 
price has heen fixed, the person entitled to 
pre-emption can claim the benefit of that 
agreement and can enjoy all conditions of 
the agreement including the price. It is 
only where the price has not been fixed in 
good faith that the Courts should go into 
the matter and determine the market value 
or fair consideration, the reason being that, 
as stated above, the price is usually not 
tixed in good faith so as to defeat the right 
of pre-emption. Obviously a price lower 
than the market value would not be fixed 
for this purpose and, as stated above, such 
price if actually fixed would not be fixed 
in bad faith, but for some other reason. 
Also, as indicated above, I fail to see why 
the position, either of the occupant or his 
intending purchaser, should be in any way 
improved by the fact that the occupant has 
failed to give notice to co-occupants, ag 
required by the Code. I cannot, therefore, 
accept the argument that in cases contem- 
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plated by s. 183 (2) of the Code a price 
higher than that actually fixed between the 
intending vendor and purchaser can be i 
fixed when the right of pre-emption is 
enforced by a co-occupant, À 
A reference was made to Tejpal v. 
Girdhari Lal (3), but that, I think, is 
quite a different cage. Itis no doubt true 
that a person claiming a right of pre-emp- 
tion must take the property pre-empted 
subject to encumbrances, whether he had 
nolice of such encumbrances or not, but 
that is a very different thing from holding 
either that such a pre-emptor must com- 
peusate a person who purchased the prop- 
erty without notice for any costs which 
be incurred for litigation, or from holding 
that the pre-emptor must be made to pay 
any higber price than that actually fixed 
between the occupant and his purchaser. 
The appeal, therefore, fails on both grounds 
and must be dismissed. | : 
With regard to the cross-objections it 
may be noted that the difficulty in this 
case is that no price has been actually fixed 
for the feld in suit, because it was included 
with other property, namely, a house, in 
the sale-deed, and one price was fixed for 
the whole property. Tho price fixed for 
the whole property was Rs. 600, and ad- 
mittedly in another suit the appellant 
Natbusingh valued the house at Rs. 400. 
lt follows, therefore, that the value of the 
field must be Rs. 200, as held by the trial 
Court in para. 7 of the judgment. The 
lower Appellate Court, however, has found 
in para. 6 of the jadgment that this valua- 
tion of the house for the purposes of the 
suit should not be taken as determining the 
real value of the house and that, therefore, 
the property should now be re-valued in the - 
present suit. The Judge has then held on 
the unsupported written statement of the 
defendants that the value of the house is 
only Rs. 200, and has valued the field at 
Rs. 325. I do not think there is any 
justification for this procedure on the part 
of the Additional District Judge and there 
is no reason to hold that the valuation of 
the house at Rs. 400 was wrongly. given 
by the appellant in the former suit, He 
valued it at Rs. 400, in the suit when the 
value of the field was not in question, and 
now, as noted by the Judge of the trial 
Court, he is naturally trying to enhance 
the value of the field and, therefore, trying 
to diminish the value of the house. There 
is, however, no evidence to support the 
(3) 30 A 130;5 ALJ 112; A W N 1903, 42,3 MLT 
3, 
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present valuation beyond bis written state- 
, ment and his own deposition as D. W. No. 1, 
and such valuation cannot now be accepted. 
As noted above, I do not think that in a 
case like the present the market value of 
the field should be gone into, and even 
though the price of the field was -not sepa- 
rately fixed in the sale-deed, it must be 
held to have been fixed at Rs. 200 on the 
appellant's own valuation of the house in 
the former suit. I, therefore, allow the 
cross-objections and set aside the decree of 
the lower Appellate Court in this respect 
and restore the decree of the trial Court. 
The appeal is, therefore, dismissed, and 
on the cross-objections the price to be paid 
by the plaintifi-respondents is again fixed 
at Rs. 200, as fixed by the trial Court. 
A period of two months from the date of 
this decree is allowed to the respondents 
to pay the price of pre-emption, failing 
which their claim will be dismissed. Oosts 
of the appeal and of the cross-objections 
in this Court will be borne by the appel- 
lant. Costs of the appeal in the lower 
Appellate Court will be borne by the appel- 


lants. Costs of the suit as ordered by the 
trial Court. 
D. Appeal dismissed. 





PATNA HIGH COURT 
Appeals from Appellate Decrees Nos. 218 
j and 219 of 1934 
September 26, 1935 
AGARWALA, d. 
DHARAM NATH MISSIR 
AND OTHERS—A PPELLANTS 


: VErSUS 
MANGLA PERSHAD SINGH~— 
RESPONDENT 


Benga Tenancy Act (VIII of 1885), 3. 153, el. (a) 
—Sutt for rent—Defendant claiming deduction as 
mafi—Claim to deduct not pleaded on basis of its 
being an incident of defendants holding~Amount 
less than Rs. 100 ~Second appeal, if lies, 

Mafi is not rent but a payment for services ren- 
dered and, therefore, in a case where mafi is 
claimed theamount of rent is not the question 
in dispute between the parties within the 
meaning ofthe exception to s. 153 0f the Bengal 
Tenancy Act. Where the claim to deduct mafi is 
not pleaded onthe basis of its being an incident of 
the defendant's holding, and the amount claimed is 
leas than Rs. 100, second appeal is barred by s. 153, 
cl. (a), Bengal Tenancy Act. Safa Hussain v. 
Waizuddin (1), applied, Arunmati Ojhani v, Maharaja 
Sir Rameshwar Singh (2), distinguished. 

A. from the decision of the Subordinate 
Judge of. Chapra, dated December 1, 1933, 
reversing the decision of the 2nd Munsif 


of Ohapra, dated March 23, 1933, 
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Mr. G. P. Singh, forthe Appellants. 

Mr. Ganesh Sharma, for the Respondent. 

Judgment.— These two second appeals 
Nos. 218 and 219 of 1934 arise out of twe 
suits forrent numbered respectively 581 
and 888. The defendants in both suits 
pleaded that they were entitled to ade 
duction of certain amount from the rent 
claimed as mafi. Ii was not specified ir 
the written statement whether the clain 
was on the basis of their being jeth-ratyats o) 
being Brahmins to whom the zamindar hac 
agreed to make a deduction from th 
normal rent. The fact that mafi wat 
allowable in respect of the two holding; 
in suit was recorded in the Record o 
Rights, and the lst Court, finding tha 
there was evidence that until 1335 maf 
had actually been allowed to the defen 
dants and that until 1332 at least the; 
had been peforming the duties of jeth 
raiyats held that they were entitled t 
the deduction claimed as jeth-raiyats. Ir 
learned Subordinate Judge 
has disallowed the claim. With regard t 
suit No, 887 he was mistakenly unde: 
the impression that the suit had not beer 
contested by defendant No. 1 and witl 
regard to suit No, 888 he disallowed the 
claim for a reason which it is diffieull 
to understand. He said tbat the defen 
dant in this suit had recently acyuirec 
a proprietary share in the village, ano 
that from this he deduced that it was 
beneath the dignity of this defendant tc 
render the services required of him as ¢ 
jeth-raiyat. That there was no evidence 
to the effect that the defendant hac 
refused to perform the duties either for thit 
or any other reason .does not appear, sc 
that the only ground on which the learnec 
Court below has disallowed the plaintifi’s 
claim is one that is not sustainable on the 
evidence. 

It was contended by the learned Ad. 
vocate for the respondent, however, that 
no second appeal lay in this case, rely: 
ing on the decision in Safait Hussain v 
Waizuddin (1), in which it was held thal 
mafi isnot rent but a payment fo 
services rendered and, therefore, that ir 
a case where mafi is claimed, the ambun! 
of rentis not in question in dispute 
between the parties within the meaning 


of the exception to s. 153 of the Benga 
Tenancy Act. It has been pointed out 
however, in a later case, Arunmat: 
Ojhant v. Maharaja -Sir Rameshwai 


(1) 1 PL J 504; 37 Ind. Cas 670 3 PL W 92 
20 0 W N 1207, 
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Singh, 57 Ind. Cas. 621 (2), that 
‘that exception does not apply to a 
case in which the mafi is claimed notas a 
personal right of a tenant but as an in- 
cident of the holding’and as a deduction 
which they are entitled to make from the 
rent claimed by the landlord. In the pre- 
sent case the claim to deduct maji wae 
not pleaded on the basis of its being an 
incident of the defendant's holding, 

In these second appeals, however, the 
learned Advocate for the appellants hag 
contended that the real ground on which 
the mafi was given in this case is that 
the defendants were Brahmins and not 
that they were under an obligation to 
render services as ieth-raiyats. That, 
however, has been negatived by both 
Courts. . In view of the pleadings in the 
case, it is not possible to hold that the 
decision in 57 Ind. Oae. p. 621 {Arunmati 
Ojhani v. Maharaja Sir Rameshwar Singh 
(2)] applies. The result is that the case is 
governed by the earlier decision in 
Safait Hussain v. Waizuddin (1) and as 
the amount claimed in each of the suits 
was less than Rs. 100, the appeals are 
barred by cl. (a) of s. 153 of the Bengal 
Tenancy Act. 

Appeal No. 219 is dismissed without costs 
as the respondent has not appeared, and 
Appeal No. 218 with costs. f 

Leave to appeal is refused. 


N. Appeals dismissed. 
(2) 57 Ind, Oas, 621; (1920) Pat. 241. 


MADRAS HIGH COURT 
Full Bench 
Petitions Nos. 1685 to 1688 
of 1932 
May 1, 1935 d 
Beaster, O. J., OoRNisa AND PANDRANG 
Row, JJ. 
VAYI RAMAKRISHNA CHETTIAR 
AND OTHERS—PETITIONERS 
VETSUS 
KASI VISVANATHAN CHETTIAR 
— RESPONDENT 

Civil Procedure Code (Act V of 1908), s. 73— 
Rateable distribution of assets—Same Judgment- 
debtor’, meaning of—Decree against a person and 
decree against his legal representatives after his 
death, whether decrees against same judgment-debtor 
Right to rateable distribution—Object of s. 73— 
Mode of construction. 

A obtained a decree against X and after the 
death of X took out proceedings in execution 
against the two sons of X. B obtained decrees 
against the two sons of X as legal represen- 
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els of Xin respect of debta contracted by 


Held, that the decrees were obtained against . 
‘the same judgment-debtor’ within the meaning of 
8. 73 of the Civil Procedure Code, and B was 
entitled to claim rateable distribution of the assets 
realised in execution of the decree obtained by 


The expression ‘the same judgment-debtor’ in 
8. 73, Civil Procedure Code, must be liberally con- 
strued so as to carry out the objectof s. 73 and 
the ends of justice. Deoki Nandan Sen v. Hart (4), 
not followed. Bithal Das v. Nand Kishore (1), 
Dwarka Das Marwari v, Jadac Chandra 
Ganguly (2), Ganesh Das v. Shiva Lakshman (3), 
Govinda Abaji Jakhadi v. Mohaniraj Vinayak 
Jakhadi(5) and Sreenivasa Ayyangar v. Kanthi- 
mathi Ammal (6), referred to, Nilamani v. Hira 


lal (9), relied on. 

. R. P. under s. 115 of Act V of 1908 
praying the High Court to revise the orders 
of the Court of the District Munsif of Karur, 
dated July 11, 1932, and madeinE. A. 
Nos. 226, 227, 241 and 242 of 1932, respece 
tively in E. P. Nos. 340 of 1931 in O.S. 
No. 514 of 1930. 


Mr. T. V. Muthukrishna Iyer, for the Peti- 
tioners. 

Mr. S, T. Sreenivasaraghavachari, for the 
Respondent, 


Pandrang Row, J.—The petitioners in 
these petitions obtained decrees against two 
sons of the deceased Periaswami Goundan 
in respect of debts contracted by him, 
The respondent had obtained a decree 
against Periaswami Goundan himself in 
O. 8. No. 5140f 1930 and after his death 
the same two sons of his were brought on 
record as his legal representatives and the 
family properties `: were sold in execu- 
tion, and the sale proceeds were in the 
custody of the executing Court. The 
respondent had also obtained three other 
decrees against the same two sons in 
respect of debts contracted by their father. 
All the decrees, i. e., those ohtained by the 
petitioners and those obtained by the 
tespondent, were executable against the 
family properties of the deceased and his 
sons. The respondent applied for rateable 
distribution in respect of the three decrees 
obtained by him against the song, and his 
applications were allowed by the Oourt, 
but when the petitioners applied for 
rateable distribution in respect of theex- 
actly similar decrees obtained by them 
against the same two sons, the respondent 
opposed their applications on the ground 
that they had not obtained decrees against 
the father, Periaswami Gounden, and his 
objection was upheld by the. same Court 
and the applications were dismissed. The 
revision petitions are directed against the 
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order dismissing the petitioners’ applica- 
tions for rateable distribution. 

*: The question for determination in these 
petitions is whether in the circumstances 
mentioned above the petitioners are entitled 
to rateable distribution. The only objection 
made to the claim for rateable distribution 
is that the decrees obtained by the peti- 
tioners were not passed against the same 
judgment-debtor asin the decree in O. S. 
No, 514 of 1930 in execution of which the 
assets were realised. It is admitted that 
all the decrees are executable in the same 
way and against the same properties, but 
tress is laid on the difference in the names 
of the judgment-debtors in the decrees as 
originally passed and it is contended that 
this difference in names, though otherwise 
immaterial, makes all the difference so 
far asthe claim to rateable distribution 
isconcerned. I see, however, no good 
yeason for accepting this contention which 
is based on a narrow construction of the 
words ‘the same judgment-debtor’ in s. 73, 
Civil Procedure Code. As observed by 
Strachey, J. in Bithal Das v. Nand Kishore 
(1) at p. 110*: 

“The object ofthe section is two-fold. The first 
object is to prevent unnecessary multiplicity of exe- 
cution proceedings, to obviate, ina case where there 
are many decree-holders, each competent to execute 
his decree by attachment and sale of a particular 
property, the necessity of each and everyone 
separately ‘attaching and separately selling that 
property. The other object is to secure an equitable 
administration of the property by placing all the 
decree-holders inthe position I have described, upon 
the same footing, and making the property rateably 
divisible among them, instead of allowing one to 
exclude all the others merely because he happened 
to bethe first who had attached and sold the 
property.” 

A similar contention based on the amend- 
ment of s. 73, Civil Procedure Code, by 
inserting the word ‘passed’ which was put 
forward in Dwarkadas Marwari v. Jadab 
Chandra Ganguly (2) was repelled by 
Mukerjee, J.on the ground that if the 
legislature has intended to effect any 
alteration of the principle enunciated in 
the Full Bench decision in Ganesh Das v. 
Shira Lakshman (3), it would have express- 
ed itin terms more clear and specific. 
The learned Judge referred also to the 
objects of 8. 73, Civil Procedure Code as 
stated by Strachey, ©. J. in Bithal Das V. 
Nand Kishore (1) and observed that those 
objects ‘would not be furthered, but rather 


(1) 23 4.106 at p. 130: A W N 1901, 4. 

(2) 51 C 761; 78 Ind. Cas. 731; 230 W N 704; 39 
OLJ 439; A{Ri924 Oal. 801. 

(3) 30 O 583; 70 WN 414, 


*Page of 23 A—[Hd,] 
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defeated, by putting upon the rule the . 
interpretation which the respondent asks 
us to adopt’. Inthe order of reference 1n 
Ganesh Dasv. Shiva Lakshman (3), Maclean, 
O. J. expressed the opinion that the view 
taken in the earlier Calcutta | case, Deokr 
Nandan Sen v. Hart (4), placed too narrow 
a construction on the expression ‘the same 
judgment-debtor’ and observed as follows: 
“Tf the language of the section be absolutely 
clear, the circumstances that such a construction as 
was put upon it in that case may lead to injustice 
or to anomaly, or to hardship, could not prevent us 
from putting such a construction upon it, But 
looking at the wholeof s. 295 (of the old Code) and 
especially to that portion of it which deals with 
the distribution of the assets, where it speaks of ‘the 
judgment-debtor’ not using the expression ‘the same 
judgment-debtor’ and to the equitable distribution 
which is aimed at by the section, I am disposed to 
think that the construction put uponit by the case 
of Deoki Nandan Sen v. Hart (4), is too narrow”. 
The observations were subsequently 
affirmed by the Full Bench, and I respect-. 
fully adopt them as a safe guide in the 
endeavour to determine the true construc- 
tion of the expression ‘the same judgment- 


debtor’ found ins. 73, Civil Procedure 
Code, 

A different view was taken in Govinda 
Abaji Jakhadi v. Mohaniraj Vinayak 
Jakhadi (5), which was followed in 
Sreenivasa Ayyangar v. Kanthimathi 


Ammal (6). In neither ofthese two cases 
was any reference made to the objects of 
s. 73, Civil Procedure Code, in the latter 
case, Abdur Rahim, J., while referring to 
the fact that the two decrees were to be 
realised out of the family property was of 
opinion that this fact was not decisive of 
the question against whom the decrees are 
made. The earlier Madras case, Grant 
v. Subramaniam (7), and Ramanathan 
Chettiar v. Subramania Sastrial (8), do not 
appear to have been considered by the 
learned Judge; in both these cases the fact 
that both the decrees were to be realised out 
of the family property was regarded as 
deciding the question whether the decrees 
were against the same judgment- 
debtor. In Nilamani v. Hiralal (9), the 
fact that both the decrees were capable of 
execution against the same estate was held 
to be a sufficient reason for concluding 
that the decrees may, without unduly 
straining the language of s. 73, Civil Pro- 
cedure Code, be regarded as passed against 


(4) 12 O 294. 
(5) 25 B 494. 
16) 33 M 485;] 5 Ind. Cas. 917;7M L T 157, 
(7) 22M 241. 
(8) 26 M 179. 
(9270 LJ 100; 43 Ind. Cas. 452. 


1935 


the same judgment-debtor, though they 
were not really passed against the same 
persons and the learned Judges added that 
they were not disposed to put a narrow 
construction upon the terms of s. 73, Civil 
Procedure Code so as to defeat the ends of 
justice. 

It is obvious that a strict literal con- 
struction of the expression ‘the same judg- 
ment-debtor’, cannot be adopted in the 
sense that the decrees must be against the 
Same personseo nominee; it has been held 
in a series of cases that all the judgment- 
debtors in each of the several decrees need 
not be identically the same, and that it is 
‘sufficient if thereis one judgment-debtor 
common toallthe decrees, and this pro- 
position is not denied by the learned 
Advocate for the respondent in these peti- 
tions. It has also been held, and here 
too there is} no dispute, that even though the 
person against whom the decrees were 
passed is the samein name, s. 73 will not 

‘apply unless that person occupied the 
same character in all the decrees; for 
instance, where one decree was passed 
against A in his personal capacity and 
‘another against him as heir of P, the 
two decrees are not against thesame 
judgment-debtor, It would, therefore, seem 
that the eonominee construction cannot be 
the right one, and that the expression 
‘the same judgment-debtor’ is not so simple 
and clear in its meaning as to dispense 
with any reference to the general intention 
of the section in which it is found. Abcut 
that intention there can be no doubt, and 
a construction which defeats the intention 
no less than the ends of justice should be 
avoided if the provisions of law are to be 
interpreted in a reasonable manner. The 
weight of authority appears to be in favour 
of the more liberal construction of the ex- 
pression ‘the same judgment-debtor’ and 
I would, therefore, accept that construction 
and hold that the petitioners in these 
petitions are entitled to rateable distribu- 
tion. It follows that the petitions should 
be allowed with costs in ©. R. P. No. 1685 
of 1932 to be shared by all the petitioners. 

. Beasley, C. J.—I agree, 

Cornish, J.—I think these revision peti- 
tions should be allowed. There is, in my 
judgment, nothing illogical in describing as 
‘the same judgment-debtor’ the legal 
representative against whom a decree has 
been passed in respect of a claim against 
the deceased and the deceased person against 
whom a decree was passed in his life-time 
but which is sought to be executed against 
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his legal representative, The purpose 
of bringing the legal representative on, 
record is to enable a suit against a 
person deceased to be maintained or cone 
tinued or to enable a decree obtained 
against the deceased before death to be 
satisfied by execution out of his estate. And 
that estate can only be reached for the 
satisfaction of a legal claim or judgment- 
debt through the interposition of the legal 
representative of the deceased. The claim 
against the deceased becomes by reason 
of his death a claim against his estate 
in the hands of the legal representative. 
The legal representative appears solely as 
legal representative, and if the suit is 
decreed, the decree must be against him 
in that character only. His liability under 
the decree, whether he has been brought on 
record before decree or whether execution is 
made after the judgment-debtor’s death is 
limited to the extent of the deceased's assets 
which have come into his hands and which 
have not been dulyjdistributed by him. The 
notion underlying these principles is that 
the legal representative takes the place 
of the deceased, and is under the obliga- 
tion which lay upon the deceased of paying 
lawful claims against the deceased out of 
the deceased's assets. This view is in 
accord with 'Nilamani v. Hiralal (9). It 
was held in that case that executors A and 
B and executors B and C of the same 
testator against whom two separate decrees 
had been passed in respect of the claims 
against the estate could be regarded as 
the same judgment-debtor within s. 73. 
T think it may be said that the language 
and the intention of the section equally 
cover the circumstances of the present case 
where the decrees are all executable 
against the heirs as legal representatives 
of the deceased. 
A. Petitions allowed, 
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PATNA HIGH COURT 
Oivil-Oriminal Revision No. 5 of 1935 
September 30, 1935 
MACPHERSON, J, . 
THAKUR PRASAD AND anotare— 
PETITIONERS 
VeETSUS 
EMPEROR— Oppostrs Party 
Penal Code (Act XLV of 1860), s. 186—Criminal 
Procedure Code (Act V of 1898), ss. 476, 195 <1) (a) 
—Complaint under s. 186, Penal Code—Bar to, 
nature of—Scope of s. 186—Whether applies to con- 
structive obstruction to judicial officer in discharge of 
judicial functions—S. 195 (1) (a), Criminal Proce- 
dure Code, if applies only to non-judicial authorities, 
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The only bar toa complaint under s. 1€6 of the 
Penal Code, is s. 195 (1) (a), Criminal Procedure 
Code, which makes cognizance dependent upon 
a cemplaint in writing of tbe public servant 
who was obstructed in the discharge of his public 
functions or scme other public servant to whom 


he is subordinate. Section 186 does not con“ 
template constructive obstruction to a judicia 
officer in the discharge of his judicial functions 


even when they are of a quasi-executive character or 
when the proceedings before him are in execution. 

Section 195 (1) (a) Criminal Procedure Code, ap- 
plies to non-judicial authorities only while cls. (b) 
and (c) apply to Courts, a special procedure being 
provided under Chap. XXXV of the Cede in respect 
of the latter, including an appeal against the com- 
plaint. 

C.-Or. R. from an order of the Sessions 
Judge of Mongbyr, dated August 17, 1935, 
affirming that of the Subordinate 
Judge, Second Court, Monghyr, dated 
May 31, 1935. | 

Messrs. B. C. De and K. N. Lall, for the 
Petition ers. 

Messrs. S. N. Sahai and B. B. Saran, for 
the Opposite Party. 


Judgment.—In an execution case 
the Subordinate Judge of Monghyr on 
receipt of an application purporting to be 
under s. 199 read with s. 476 of the Code 
of Criminal Procedure relating to resist- 
ance tothe Naib-Nazir in attaching the 
property of the judgment-debtor held a 
sort of judicial inquiry. and directed a 
complaint to be filed against the present 
petitioners of an cffence under s. 186 of the 
Indian Penal Code. Asthe valuation of the 
suit out of which the execution case arose 
exceeded Rs. 5,000, an appeal against his 
order was preferred to the High Court 
ostensibly under s. 476-B, and it was held 
that any appeal that lies must lie to the 
District Judge. The appeal was then 
preferred to the District Judge who hav- 
ing correctly pointed out that the com- 
plaint must be one under s. 195 (1) (a) so 
that no appeal lies under s. 476-B, opined 
more dubiously that the error was only 
technical since the matter would, in any 
case, come to him as the superior of the 
Naik-Nazir. Having considered all the 
circumstances, be held that there was a 
prima facie case for a complaint and de- 
clined to intervene. 

The material facts are briefly as fol- 
lows. f 

In an execution case following upon a 
morigage suit Musammat Sundarbati 
nled an application to be substituted in 
place of a judgment-debtor from whom she 
had purchased three villages and Rs. 10 was 
awarded against her as costs, The decree- 
holder to whom the costs were payable, 
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filed an application to execute the decree 
by attaching certain movable properties 
of Sunderbati and when the order of 
attachment was returned unexecuted ‘by 
the peon, it was re-issued to the Naib- 
Nazir. The Naib-Nazir went to a house 
pointed out by the identifier as the place 
in which the movables were and when 
the Naib-Nazir was about to secure entry 
by breaking open the doors, he was 
resisted by the petitioner Thakur Prasad, 
brother of the deceased husband of 
Sundarbati, and his men, one of whom is 
the second petitioner. Admittedly Sundar- 
bati sometimes lives in that house. 

Mr. B. C. De raises certain questions of 
fact. The facts are, however, the province 
of the Court which will try the complaint 
case. The substantial point for consider- 
ation here is whether s. 195 (1) (a) pre- ` 
cluded the Magistrate from taking cogni- 
zance. 

Manifestly there has been much con- 
fusion inthe minds of the legal practi- 
sioner of the decree-holder and _ the 
Subordinate Judge as to the position. 
Section 476 and the other provisions of 
Chap. XX XV of the Code of Criminal Pro- 
cedure have no application. The only bar 
toa complaint under s. 186 of the Indian 
Penal Code is s.195 (1) (a) which makes 
cognizance dependent upon a complaint in 
writing of the public servant who was 
obstructed in the discharge of his public 
functions or some other public servant to 
whom he is subordinate. In short, the point 
of investigation is whether either the learned 
Subordinate Judge has been obstructed 
in the discharge of his public functions or 
the Naib-Nazir who was obstructed in the 
discharge of his public functions is the 
subordinate of the Subordinate Judge. 

Section 1€6 does not appear to.contem- 
plate constructive obstruction toa judicial 
officer in the discharge of his judicial 
functions, even when they are of a quasi- 
executive character or when the proceed- 
ings before him are in execution. 

Itis clear that the complaint referred 
to in s. 195 (1) (a) could have been lodged 
by the Naib-Nazir or by the Nazir to whom 
he is subordinate or by the District Judge 
to whom all the nazarat staff is subordi- 
nate and probably also by the Munsif 
who under the order of the District Judge 
is in charge of the nazarat department. 
The question is whether the Naib-Nazir 
was also when executing the order of 
attachment on deputation by the Nazir 
acting in pursuance of the order of the 
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Subordinate Judge, who in the exercise of 
his judicial functions, was executing the 
decree and who in that connection directed 
the issue of process of attachment for 
execution by the Nazir subordinate to the 
Subordinate Judge in any way. The 
Naib-Nazir was indeed not Subordinate to 
the Subordinate Judge administratively as 
he is to the Nazir, the Munsif in charge 
of the nazarat and the District Judge. 
Can he be said to be Subordinate to the 
tribunal which issues an order of attack- 
ment which he is executing so far as that 
particular case or the particular process 
is concerned? On the whole, I am of 
opinion that the answer is in the negative. 


Certainly if the Naib-Nazir had done some-. 


thing in connection with the particular 
process worthy of blame or of praise, the 
Subordinate Judge could not call him to 
account, All he could do was to report 
him to one of the superior administrative 
authorities named for punishment or 
reward, as the case might be. In my 
judgment s. 1:9 (1) (a) applies to non- 
judicial authorities only while cls. (b) and 
(c) apply to Courts, a special procedure 
being provided under Chap. XXXV, of the 
Code in respect of the latter, including an 
appeal against the complaint. h 

On this view the complaint of the Sub- 
ordinate Judge is in this instance inade- 
quate to remove the bar to cognizance of 
an offence under s. 186 presented by the 
provisions of s. 185 (1) (a). No cognizance 
can be taken upon his complaint. 

There is, of course, nothing to prevent 
the Naib-Nazir of the authorities to whom 
he is really subordinate within the meaning 
of s. 195 (1) (a), from preferring a com- 
plaint against the petitioner if so advised. 

The Rule is made absolute on the ground 
set out above. 

N. Rule made absolute. 


BOMBAY HIGH COURT 
Civil Revision No. 116 of 1933 
August 29, 1934 
Bgaumont,.C. J. AND SEN, J. 
DHIRENDRA RAO KRISHNARAO 
GUNZIKAR—Appticant 


versus 
VIRBHADRAPPA G. HOSMANI 
—OPPONENTS 


Civil Procedure Code (Act V of 1908), ss. 63, 73, 
0, XXI, r.72(2)—Determination under s. ,63 of 
right to rateable distribution—Application for 
rateable distribution, where to be made—Dec- 
ree-holder purchaser allowed to set-off decree 
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amount against purchase money—Application for 
execution of another decree against same judgment- 
debtor pending before inferior Court before sale 
— Application by these decree-holders for rateable dis- 
tribution --Whether should be allowed, 


In acase in which the Court is determining 
under s. 63, Civil Procedure Code, the right to 
rateable distribution, the true construction of 
s. 73, Civil Procedure Code, is that an application 
need only have been made to the Court which 
granted the decree before the receipt of the 
assets and neednot be made to the Court which 
holdssuch assets; in other words that the Court to 
which application for execution must be made means 
appropriate Court andincludes an inferior Court 
which granted a decree to be executed. Girindra Nath 
Roy v Kidar Nath Bidyanta (2), Narsinha 
Chariar v. Krishnama Chariar (3), Kwai Tong 
Kee v. Lin Chaung Ghee (4), and Shiddappa v. 
Gurusangaya (5), relied on. Nimbaji Tulsiram v. 
Vadia Venkati (6) and Mutialagirt v. Mutitayyar 
(7), dissented from, 

The applicant obtained a decree in a suitin 
the Court of the First Class Subordinate Judese, 
against the defendant in the suit, and fileda 
darkhast asking for the sale of immovable pro- 
perty of the judgment-debtor, and the darkhast was 
sent to the Collector for execution. The ap- 
plicant gotJeave to purchase the property ab 
the Court sale and to set-off the purchase money 
against the decretal amount; the sale took place 
and realized substantially the exact amount due 
upon the applicant's decree. At the date of the 
sale there were darkhasts outstanding which had 
been filed in the Court of the Second Olags 
Subordinate Judge of Din favour of various oppo- 
nents, and opponents Nos. 2 to 6 applied, to the 
First Class Subordinate Judge of D for rateable 
distribution of the sale proceeds and that 
distribution was ordered. The applicant in revision 
against the order contended that in terms of s8. 73, 
Civil Procedure Code, the Judge had no power to 
order rateable distribution because applications to 
him to enforce the decrees in the Second Class 
Subordinate Judge's Court had not been made before 
the moneys were received and further that it could 
not be ordered because of the direction that he 
was allowed to set-offthe decree amount: ` 

Held, that the latter order was made under the 
power conferred by O., XXI, r. 72 (2), Civil Pro- 
cedure Oode, and the order was mere machinery, 
which did notaffect the rights of third parties. 
Apart from the order allowing set-off, the decree- 
holder, who purchased, would have. to bring 
the purchase money into Court and then he would 
be paid, as far asthe moneys went, the amount 
due to him on his decree. To avoid this pro- 
cedure the Court can allow set-off, but all that 
the order allowing such set-off means is that 
the decree-holder can exercise his right by setting 
off the amount of his decree against that portion 
of the proceeds of sale to which he is entitled, 
He cannot set-off against a portion of the proceeds 
ofsale which belongstoother parties. Navajbavdu 
Patil v. Totaram Govind Patil (1), relied on, 


Held, also that ss. 63and 73, Civil Procedure Code 
must be read together and thats. 63, on the facts of 
the present case, in substance prevented the holders 
of decrees of inferior Courts from enforcing those 
decrees and imposed upon the superior Court, that 
is the Court of the First Class Subordinate Judge 
the duty of disiributing the assets and thereby in 
effect, executing not only the decree of his own 
Court but the decrees of the inferior Court, 
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O. R. against an order of the First Class 
Sub-Judge, Dharwar, in Darkhast No. 181 of 
1930. | 


Mr. R. A. Jahagirdar, for the Appli- 
cant. 
Messrs. G. P. Murdeshwar and B. G, 


Murdeshwar, for the Opponents. 

Beaumont, C. J.—This is a revision 
application, in which we are asked 
to review an order of the First Class 
Subordinate Judge of Dharwar, allowing 
rateable distribution of the proceeds of a 
sale in execution at the suit of the appli- 
cant, amongst the various opponents jointly 
with the applicant. The material facts 
are that on September 7, 1930, the appli- 
cant obtained a decree for Rs. 6,000 odd in 
a suit in the Court of the First Class 
Subordinate Judge, Dharwar, against the 
defendant in the suit, andon November 20, 
1931, filed a darkhast asking for the sale of 
immovable property of the judgment- 
debtor, and the darkhast was sent to the 
Collector for execution. On July 21, 1932, 
the applicant got leave to purchase the 
property at the Court sale and to set off the 
purchase money against the decretal 
amount. On September 3, 1932, the sale 
took place and realized substantially the 
exact amount due upon the applicant’s 
decree. It appears that at the date of the 
sale there were darkhasts outstanding which 
had been filed in the Court of the Second 
Class Subordinate Judge of Dharwar in 
favour of various opponents, and opponents 
Nos. 2 to Sapplied, on September 6, 1932, 
to the First Class Subordinate Judge of 
Dharwar for rateable distribution of the 
sale proceeds, and that distribution was 
ordered. The applicant now applies‘in 
revision against the order. He says that in 
terms of s. 73, Civil Procedure Code, the 
Judge had no power to order rateable 
distribution because applications to him to 
enforce the decrees in the Second Olass 
Subordinate Judge’s Court had not been 
made before the moneys were received, 
that is, before September 3, 1932. 

A preliminary point was taken by the 
applicant that no rateable distribution 
could be ordered because of the direction 
that he be allowed to set off the amount 
of his decree against the purchase money, 
such order being said to be ‘proceeding’ 
within s. 63 (2), Civil Procedure Code. That 
order was made under the power conferred 
by O. XXI, r. 72 (2), Civil Procedure Code 
and the order is, in my opinion, mere 
machinery, which does not affect the rights 
ef third parties, Apart from the order 
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allowing set off, the decree-holder, who 
purchased, would have to bring the 
purchase money into Court and then he 
would be paid, as far as the moneys went, 
the amount dueto him on his decree. To 
avoid this procedure the Court can allow 
set off, but all that the order allowing such 
set off means is that the decree-holder can 
exercise his right by setting off the amount 
of his decree against that portion of the 
proceeds of sale to which he is entitled. 
He cannot set off against a portion of the 
proceeds of sale which belongs to other 
parties. Thit wasthe view of this Court 
in Navajbhavdu Patil v. Totaram Govind 
Patil (1) and it seems to me to be clearly 
the right view. The substantial point which 
arises on this application is as tothe con- 
struction of ss, 63 and 73, Civil Procedure 
Code. Section 63 provides : 

“Where property not inthe custody ofany Court 
is under attachment in execution of- decrees of more 
Courts than one, the Court which shall receive or 
realise such property and shall determine any claim 
thereto, and objection to the attachment thereof 
shall be the Court of highest grade, or, where there 
is no difference in gride between such Courts, the 
Court under whose decree the property was first 
attached.” 

The effect of that section in the present 
case is to impose upon the First Class 
Subordinate Judge at Dharwar the duty of 
realising the property, receiving the 
proceeds and determining the claims 
thereto; and amongst those claims to be 
determined are the claims of persons who 
have obtained attachments in execution of 
the decrees of inferior Court of rateable 
distribution of the proceeds of the sale. 
But s. 63 does not determine the principle 
on which the Courtis to act in determining 
the claims; it only lays down which Court 
isto decide the question. In determining 
whether rateable distribution should be 
allowed or not the Court has to look ats. 73, 
which provides: 

“Where assets are held by a Court and more 
persons than one have, before the receipt of such 
assets, made application to the Court for the execution 
of decrees for the paymentof money passed against 
the same judgment-debtor and have not obtained 
satisfaction thereof, the assets, after deducting the 
coste of realization, shall be rateably distributed 
among all such persons." 

It is to be noticed that the wording of 
s. 73 differs materially from the wording of 
s. 295 of the former Code which it replaced. 
That section dealt, not with the assets held 
by the Court, but with assets which had 
been realised by the Court, and instead of 
referring, as the present section does, to an 


(1) ATR 1931 Bom, 252; 133 Ind. Cas, 737; 33 
Bom. L R 503; Ind. Rul. (1931) Bom. 385, 
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application to the Court for the execution of 
a decree, it refers toan application to the 
Court which has realised the assets, so 
that there could be no doubt that under 
tbe old section the Court to which an 
application had to be made was the Court 
which had realised the assets. It is not 
so clear in the present section that the 
Court to which the application has to be 
made must be the Court which holds the 
assets, and may not be the Court which 
granted the dectee. But we are not con- 
cerned in this case with the construc- 
tion of s.73 except in a case which is dealt 
with by the Court under s.63. Ina case 
of that nature it seems to me to be clear 
that ss.63 and 73 must be read to gether. 
Section 63, on the facts of the present case, 
in substance prevents the holders of decrees 
of inferior Courts from enforcing those 
decrees and imposes upon the superior 
Court, that is the Court of the First Class 
Subordinate Judge, the duty of distributing 
the assets and thereby in effect, executing 
not only the decree of his own Court but 
the decrees of the inferior Court. In such 
a case it would certainly be a hardship on 
the holders of the decrees of the inferior 
Court if they could not claim any share 
in the execution carried out by the supe- 
rior Court, unless, before the moneys were 
received by the superior Court, they had 
got their decrees transferred to that Court. 
Such procedure would involve considerable 
expense and, moreover, the holders of de: 
crees in the inferior Courts might not 
hear of the proceedings of the superior 
Court until after the receipt of the assets 
to be distributed, when it would be too 
late to share. So that considerations of 
equity and common sense suggest that in 
a case in which the Court is determining 
under s. 63 the right to rateable distribu- 
tion, the true construction of 5.73 is that an 
application need only have been made to 
the Court which granted the decree before 
the receipt of the assets and need not be 
made to the Court which holds such assets; 
in cther words that the Court to which 
application for execution must be made 
means appropriate Court and includes an 
inferior Court which granted a decree to 
be executed. In my opinion, that is the 
right view and it is the view which has 
prevailed in various High Courts in India: 
Girindra Nath Roy v. Kedarnath Bidyanta 
(2), Narsinha Chariar v. Krishnama 


(2) ATR1925 Cal. 966; 87 Ind. Cas. 483; 290 W 
N 979. 
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Chariar (3), Kwai Tong Kee v, Lim Chaung 
Ghee (4), and Shiddappa v. Gurusangaya 
(5). In my opinion therefore the First 
Class Subordinate Judge was right in this 
case in allowing rateable distribution. 

Mr. Jahagirdar for the applicant has 
relied on Nimbaji Tulsiram v. Vadia Ven- 
kati (6), but that was a decision on the 
old s. 295, and is, therefore, no authority 
on the construction of s. 73 of the present 
Code. Moreover, that case followed Mut- 
talagiri v. Muttayyar (7), which has since 
been dissented from by the High Court 
of Madras. 

The application is dismissed with costs, 

Sen, J.—I agree. 


D. Application dismissed. 
(3) AIR1914 Mad. 454; 23 Ind. Oas. 909; 26 M 
LJ 406: 1L W 403. 


(4) ATR 1928 Rang. 157; 110 Ind. Oas. 744; 6 R 
131 


(5) AIR 1931 Bom, 350; 133 Ind. Oas. 817; 55 B 
473; 33 Bom L R 537; Ind. Rul. (1931) Bom 401, 

(6) 16 B 683. 

(7) 6 M 357. 


MADRAS HIGH COURT 
Civil Revision Petition No. 148 of 
1932 . 
November 12, 1934 
KING, J. 
BHIMAVARAPU VEERAREDDI 
— PLAINTIFE— PETITIONER 
versus 
ADUSUMALLA ANGAYYA— 
DEF&N DANT—RESPONDENT 

Contribution—Decree for costs —Defendants equally 
delinquent in setting up false defence—Right to con- 
tribution—J oint tortfeasors, 

Where a decree for costs was passed against two 
defendants and in a suit by one of them who had 
paid theentire costs, for contribution against the 
other, the latter resisted the claim on the ground 
that the defence in the former suit was dishonest and 
based on forged documents, but it appeared that 
both the defendants were equally delinquent in setting 
up the false defence ; 

Held, that the plaintiff was entitled to recover con- 
tribution. Narayanamurthy v. Chandrayya (4), 
followed. Koppana Chelamiah v. Suryanarayana 
Jagapathi (3) not followed. V V., Vittil Manja v., 
Kadugochan Nayar (1), Shakul Kameed Alam Sahib v. 
Ibrahim Sahib (2) and Muthuswami Ayyar v. Sub- 
ramanta Ayyar (5), referred to. Parbhoo Dayal 
v. Dwarka Prasad (6), Mulla Singh v, Jagannath 
Singh .7) and Nand Lal Singh v. Bani Madho Singh 
(#), distinguished. A 

C. R. P, unders. 25 of Act X cf 1887, 
praying the High Couit to revise the 
decree dated July 27, 1931 of the Court 
of the District Munsif of Tavali in S. C. S, 
No. 37 of 130. or 

Judgment.—Plaintiff and defendant 
here were co-defendants in a suit (O, 8, 
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No. 239 of 1922) decreed against them with 
costs on appeal. Plaintiff says he has 
paid those costs and sues defendant for 
contribution. The lower Court held that as 
plaintiff in defending O. S. No. 239 of 1922 
had put forward a document which has been 
found by the learned Appellate Judge to be 
fabricated, he is a dishonest litigant who 
has no right to contribution. Plaintiff's 
suit has therefore been dismissed with- 
out any finding of fact whether plaintiff 
paid thecosts or not, and without any 
finding of the amount of contribution to 
which he would be entitled if his right 
to contribution were recognised. 

. The question of the right of one defen- 
dant to claim contribution from another 
defendant in respect of costs is an interest- 
ing one which frequently comes before 
the Courts, and Iproposeto analyse five 
rulings of the Madras High Oonrt which 
have been cited before me. The first is 
reported in V. K. Vittil Manja v, Kadugo- 
chan Nayar (1), and is a Bench decision. 
In that case it was held that a suit for 
contribution would not lie and inthe course 
of a brief judgment itis stated that though 
the plaintiff there no-doubt acted in collu- 
sion with the defendant, it was the plaintiff 
who was the realdefendant in the former 
suit, and it was his untrue defence which 
caused the expense. 

The second case is reported in 
Shakul Kameed Alam Sahibv, Ibrahim 
Sahib (2) and is also a?Bench decision. 
In that case contribution was ordered, it 
being held on a consideration of the re- 
lative positions of the parties that the 
defence in theformer suit of the plaintiff 
there claiming was consistent with that of 
the defendants from whom he sought 
contribution and was in fact dependent 
upon their case. The next decision was 
that ofa Single Judge (Kumaraswami 
Sastri, J). It wasreported in Koppana 
Chelamiahv. Suryanarayana Jagapathi (3), 
and isstrongly relied upon by the Small 
Cause Court. That wasa caseof a suit 
against two trespassers, Jt was held that 
as the two men joined together and com- 
mitted a trespass they were joint tort- 
feasers, and no suit lay for contribution. 

Narayanamurthy v. Chandrayya (4) is 


another decision by a Single Judge 
(Waller, J). The original suit was 
(1) 7 M 89. 
(2) 26 M 373. 


(3) 53 Ind. Oas 77;10 L W 231; 37M LJ 346; 26 M 
L T 363; (1920) M W N 265. 

(4) 102 Ind. Cas. 835; AI R 1927 Mad 790;53MLJ 
174; 26 LW 67, ; 
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there upon a pro-note, and the claim for 
contribution was not only for costs but for 
the amount of the decree also. The defence 


was that the money borrowed under the 
pro-note was borrowed for a partnership 
which was illegal. Waller, J. held 


that the plaintiff had a prima facie right 


for contribution, on the mere production 
of the decree and of proof that he had 
satisfied it, and that defendant could not 
defeat his claim by setting up his own 
delinquency in joining with plaintiff in an 
illegal partnership. Contribution was 
accordingly ordered. 

The last case is a decision of Curgen- 
ven, J. reported in Muthuswami Ayyar 
v, Subramania Ayyar (5). It was held in 
that case that no suit for contribution lay 
andthe facts were that the plaintiff was 
a landlord and the defendant his tenants, 
the plaintiff alone defended the suits, the ten- 
ants remaining ex parte and that : 

“the course which plaintiff took was in no way 
affected by the fact that his’ lessees were 
impleaded as co-defendants.” 

The tenants had nointerest in the sub- 
TABAG of the suit which was one of 
title. 

Before applying these rulings {othe present 


case it is necessary to state one further 
very important fact. It is this, the 
plaintiff and respondents filed a joint 


written statement in O. S. Nos; 239 of 1922 
and that both relied upon the forged 
document. No doubt the District Munsif, 
here characterises plaintiff as a ‘Court bird’ 
and says that he appears to be the cause 
of theunrighteous litigation which was 


against him, but he nowhere gives any 
finding of fact that defendant was not 
equally aware of and did not equally 


seek the benefit from the forgery. Nor 
was any such finding apparently possi- 
ble since defendant's learned Advocate 
has been unable to refer me to any single 
factor sentence in the judgments in the 
former suit which distinguishes in any way 
the culpability of the two men, Those being 
the relative positions of plaintiff and de- 
fendant, it will be seen that V. V. Vittil 
Manja v. Kadugoschan Nayar (1) and 
Muthusawmy Ayyar v. Subramani Ayyar 
(5), cannot be applied to this case. The 
other three cases are cases where plaintiff 
and defendant stand on the same footing 
and to that extent can be applied. In 
Shakub Kameed Alam Saheeb v. Syed Ibra. 
him Sahib (2), however, no question og 

(5) 135 Ind. Cas. 16; 61 M L J 635: 34 L W 712; 
Ind. Rul. (1932) Mad, 48; AI R 1932 Mad. 146, 
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culpability arises. There remain Koppana 
Chelamiah v. Suryanarayana Javhpathi (3) 
and Narayanamurthi v. Komali Chandra- 
yya (3), which come nearest to the facts 
in this case. Ofthese I prefer with re- 
pect to follow the latter. Not only does 
Koppana Chelamiah v. Suryanarayana 
Jagapathi (3) deal witha suit for tres- 
pass in which a tort committed’ jointly by 
the defendants formed the cause of action 
(which is not the case here) but in 
Narayanamurthy v. Chandrayya (4), there 
is laid down what I think should be the 
principle governing all such cases of 
equal delinquency, and as defendant can 
succeed only by urging the facts of the 
forged document and fraudulent defence 
plaintiff's right to contribution must be 
upheld. - | 

I- may mention briefly that three 
rulings were also cited from Allahabad. 
In Parbhu Dayal v. Dwarka Prasad (6) 
the right to contribution was negatived 
but that again was definitely a case 
arising from a suit in tort. In 
Mulla Singh v.- Jagannath Singh (7) and 
Nand Lal Singh v, Beni Madho Singh (8), 
where again the right was negatived the 
positions of the co-defendants were 
contrasted. There is thus nothing in 
the three Allahabad rulings which would 
affect the decision in Narayanamurthi 
v. Chandrayya (4). 

1 accordingly allow this petition, set 
aside the lower Court’s decree and direct 
that the suit be restored to file and 
disposed of according to 
findings to be recorded on 
whether plaintiff has satisfied the 
decree, and if so, to what amount ke 
is entitled. The parties may adduce 
what evidence they wish on these issues. 
Costs of this petition to abide the event. 

JA. Petition allowed. 

(6) 135 Ind. Cas, £37; 54 A 371; Ind. Rul. (1932) 
l All. 101; (1932) A LJ 235; A I R 1932 All. 
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(7) 6 Ind. Cas, €84; 32 A £85: 7 AL J 720. 
(8) 47 Ind. Cas, 980; 40 A 672; 16 A Ld 689, 





BOMBAY HIGH COURT 
Second Civil Ap, eal No. 700 of 1931 
July 9, 1935 
- Divaria, J. 
RAMABAI GOPAL SANE—PLAINTIFF 
. —APPELLANT- 
versus | 
SHRIPAD BALVANT SANE—DEFENDANT 
— RESPONDENT 
Civil Procedure Code (Act V of 1908), 0, XXXIII, 


BAMABAT GOPAL SANE D, SHRIPaD BALVANT sani (BOM) 


509 
r. 15—Application for permission to sue in forma 
pauperis dismissed~Costs not paid—Regular suit 
filed—Maintainability-- Costs, h RA 

An application for permission to sus in forma 
pauperis, having been dismissed for default, the 
applicant instituted a regular suit but the costs 
of the opposite party to the previoue application 
were not paid before the institution. It was contend- 
ed thatthe opposite party had taken no steps to 
recover the costs. The plaintiff also cffered costs 
when the objection was raised ; 

Held, that the circumstance would not exonerate 
the plaintiff from complying with the express provi- 
sions of the law about first paying such costs before 
instituting the suit. Mirinalint Debi v, Tinkauri 
Debi (1), dissented from, Rat Mahadeo Sahai v. 
Secretary of State for India (3), followed, Ranchhold 
Mara rv. Bezanji Edulji (2), explained, 


S.C. A, from a decision of the Assistant 
Judge, Satara, in Appeal No, 229 of 1929. 

Mr. K. H. Kelkar, for the Appellant, 

Mr. A. G, Desai, for the Respondent. 

Judgment.—This is a plaintift's appeal 
in a suit to recover fromthe defendant 
Rs, 300 per annum as her separate mainten- 
ance. It appears that previous to the 
institution of the suit the plaintiff had 
applied to the Court for permission to sue 
in forma pauperis, Notices were issued 
to the Government as well as to the opposite 
party, and at the hearing the petitioner was 


absent and so her application was rejected 


with costs. It appears that the Government 
did not appear, and, therefore, costs were 
to be paid to the opposite party alone. 
Subsequently the present suit has been 
filed not as a pauper but on payment of the 
court-fee stamp by the plaintiff on the same 
cause of action, but the plaintiff had not 


law after “first paid the costs of the opposite party in 


the pauper petition before instituting the 
present suit as provided in O. XXXIII, 
r. 15, Civil Procedure Code. This defect 
was not noticed in this case for some time 
after the case was proceeded with, but the 
attention of the Court was at a late stage 
drawn to the defect, and the Court felt 
bound to take notice of it, because in its 
opinion it was a defect of jurisdiction. It 
therefore threw out the plaintiff’s suit on the 
ground that the plaintiff had not complied 
with the provisions of O. XXXIII, r. 15, by 
first depositing the costs of the opposite 
party. That decree has been confirmed 
by the lower Appellate Court, and hence 
this second appeal. It has been contended 
by the learned Advocate on behalf of the 
plaintiff that although the rule contains 
the word “institute”, still it does not mean 
that no payment of such costs could be 
made at alater stage, and that if such 
payment is made, the suit should be 
deemed to have been instituted at the time 
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when that payment is made in the course of 
the suit. 

44 is urged that the appellant was under 
the impression when the suit was filed that 
as the opposite party had not taken steps 
to recover the costs, they were remitted by 
him and that when the respondent took 
this objection the appellant deposited the 
costsin Court to be paid to him. The 
Court had then the power to proceed with 
the hearing of the suit. The learned 
Advocate has referred to a decision of the 
Calcutta High Court on this point. It was 
reported in Mirinalini Debi v. Tinkauri 
Debi (1). There it is held that under s. 413 
of the old Civil Procedure Code which 
corresponds to O. XXXIII, r.15, of the 
present Code, it wa8 a condition precedent 
to the institution of the suit in the ordinary 
way by a person whose application to sue 
‘in forma pauperis had teen rejected, that 
he should first pay the costs incurred by 
Government in opposing that application, 
but some demand should be made upon the 
would-be plaintiff for such’ costs either by 
the Government or by the Court. Ofcourse 
in that case the costs of Government only 
were to be paid, because under the old rule 
the payment was to be made only of the 
Government costs, while under the present 
rule the payment isto be made not simply 
for the costs of the Government, but for the 
costs of the opposite party as well. There 
the Court took the view that as the Govern- 
ment had not made any demand for the 
costs, the suit cannot be dismissed for non- 
payment of such costs when no demand- 
for its payment was made at any time 
either on behalf of Government or by the 
Court. Now, no doubt, this decision is in 
the appellant’s favour. ; 

It does not appear in the present case 
whether the opposite party had made any 
demand for its costs before the suit was 
filed. But even then I do not think that 
circumstance would exonerate the plaintiff 
from complying with the express provision 
ofthe law about first paying such cosis 
before instituting the suit and I think the 
Calcutta case does not give effect to this 
express condition. 

The word “first” in the rule must be given 
some meaning, and I think the only mean- 
ing which can be ascribed to it is that it is 
only when those costs are paid before the 
institution of the suit, that the Court can 
proceed with the suit, and that otherwise 
the Court has tə reject it. On behalf of the 
(1, 16 O WN 641; 14 Ind, Cas, 297, 

(2) 20 B 86, 


y 


RAMABAT GOPAL SANE Ù. SHRIPAD BALVAN? SANE (BOM.) 


15910 


appellant reliance has been placed on the 
case of Kanchhold Morar v. Bezanji Hdulji 
(2). There the plaintiff had applied for 
leave to sue in forma pauperis, and he did 
not proceed with the application, and it was 
rejected. Then he again applied for leave 
tosue as a pauper for the same relief, and 
that application was granted, and was 
registered as asuit. Then when the suit 
had nearly come to an end, the Govern- 
ment Pleader intervened, and applied 
thatit should not be allowed to proceed 
further until the plaintiff had paid the 
costs incurred by the Government in 
opposing the first petition, but the plaintiff 
refused to doso, and thereupon the Subordi- 
nate Judge dismissed the suit. It was held 
that the order rejecting the plaintiff's 
application operated as a bar under the old 
s. 413 to the entertainment of the ‘second 
application, and that the bar being oneto 
the jurisdiction of the Court, the Subordi- 
nate Judge was notonly competent, but 
bound to take notice of it at any stage of 
the suit. Itis true that there the plaintiff 
did not offer to pay the costs when the 
defect was discovered, and Mr. Ranade, J., 
has at one placein his judgment observed 
that (page 98*) : 

“The appellant was badly advised in not following 
the suggestion made tohim by the Subordinate 
Judge in the Court below.” 

And there he refers toa suggestion made 
by the Courtto make the payment at that 
stage. But at the same time the Court's 
opinion was that the bar was one of 
jurisdiction, and that even consent of 
parties would not confer jurisdiction. I do 
not think this case isan authority in the 
appellant’s favour. On the other hand 
some of the observations on the point of 
jurisdiction are against him. There isa 
recent decision of the Allahabad High 
Court in Rai Mahadeo Sahai v. Secretary 
of State for India (3) that the provision of ` 
O. XXXIII, r. 15, Civil Procedure Code, is 
imperative, and that the costs are to be paid 
before instituting the suit. I think that 
view isin accordance with the wording of 
the rule and is, therefore, correct. 

I agree with the lower Appellate Court 
that this is a case of hardship on the plaint- 
iff, whose suit may be dismissed even 
though the opposite party has taken no 
steps to recover the costs and who is even 
willing to pay them during the suit, but I 
think the remedy lies in the hands of the 

(3) 54 A 390; 140 Ind. Cas, 125; AI R 1932 All. 
ae (1932) A L J 254; Ind, Rul. (1932) All. 
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legislature and the Courts have got to give 
effect tothe rule asitis worded. I think, 
therefcre, the lower Appellate Court was 
right in holding that the suit was not 
validly instituted as the plaintiff did not 
first pay the costs of the opposite party. The 
decree of the lower Court is, therefore, 
confirmed, and the appeal is dismissed with 
costs, 
D. Appeal dismissed. 


CALCUTTA HIGH COURT 
Civil Appeal No. 2279 of 1932 
March 11, 1935 
2 R. C. MiTTER, J. 
Firma TARACHAND PROTAPMAL— 
PLAINTIFF—A PPELLANT 


i versus 
TAMIJUDDIN SHEIKĶŅH— DEFENDANT 
— RESPONDENT 

Promissory note — Suit, whether can be filed in 
alternative, 1. e,, on note or on consideration—Suit filed 
only on note which is inadmissible being insufficiently 
stampted —Plaintiff is out of Court—Plaintiff when 
can succeed—No completed and independent cause of 
action before execution of note—Part of money 
advanced contemporaneously with execution — Held, 
advance and execution was one cause of action, 

Ina suit on a promissory note, the plaintiff can 
put his case in an alternative form and sue for money 
as basis of original consideration, but, if he does not 
base his case in the plaint on the original considera- 
tion he is oub of Court’ when the promissory note 
is inadmissible in evidence being insufficiently 
stamped. Sadasuk Jankidas v. Kishen Pershad (1), 
relied on. 

Where a promissory note is given which is in- 
sufficiently stamped, the plaintiff is entitled tosucceed 
only when his right to obtain relief is independent 
of the promissory note, thatis to say, if the plaintiff's 
cause of action to recover the money had become 
complete before the execution of the promissory 
note he would be entitled tosue and succeed on the 
original consideration if the promissory note is reject- 
ed by the Court. Sheikh Akhar v. Sheikh Khan (2), 
Ram Bahadur v. Dusuri Ram (3), Abdul Rabhani v. 
Shyam Lal Thapa (4) and Nazir Khan v. Ram Mohan 
(5), followed. 

Where there is no completed and independent cause 
of action before the promissory note is executed and 
apart of the money is advanced contemporaneously 
with the execution, the advance and the execution 
are one transaction and give rise to only one cause of 
action, namely a cause of action the,basis of which’ is 
the execution of the promissory note, 


O. A. from the appellate decree of the 
Special Sub-Judge, Assam Valley, dated 
June 20, 1932. 

Mr. Manmatha Nath Roy 
Appellant. 

Mr. Nirmal Chandra Chakrabarti, for the 
Respondent, 


dudgment.—The plaintiff whose suit 
for recovery of Rs. 657 odd has been 


(Jr), for the 
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dismissed by both the Courts below has 
preferred this appeal to this Court. In 
the -plaint, the plaintiff laid his claim 
ona promissory note said to have been 
executed by the defendant on 7th Fal- 
goon 1332 for the sum of Rs. 326. The 
promissory note is insufficiently stamped. 
In the plaint however the plaintiff did not 
base his case on a cause of action in- 
dependently of the promissory note. At the 
time of the trial, however, he wanted to 
shift the case and without making any 
attempt to amend his plaint wanted to get 
a decree on the basis that the defendant 
having taken Rs. 2U0 in cash from him on 
7th Falgoon 1332 was bound to re-pay the 
same. His case as developed in the evidence 
was that the sum of Rs. 200 was advanced 
tothe defendant in the morning of 7th 
Falgoon 1332, the transaction was complete 
then and gave him a_ distinct cause of 
action, but later in the evening, a pro- 
missory note was taken as money was 
not returned to him during the interval 
between the morning and evening of the 


said date. This story however of the 
money being advanced in the morning 
and the promiesory note being taken in 


the evening by reason of the non-return of 
the money by the defendant has been dis- 
believed by the Subordinate Judge. 

In my judgment, there are two diffi- 
culties in the way of the plaintiff. His 
suit is based on the promissory note only. 
He did not claim to get any money on 
the basis of the original consideration. The 
plaintif in such circumstances was no 
doubt entitled to put his case in an altern- 
ative form as was pointed out by the Judi- 
cial Committee in Sadusuk Janki Das y. 
Kishan Pershad (1) and if he does not base 
his cage in the plaint on the original con- 
sideration, he is out of Court because the 
promissory noie is inadmissible in evidence 
being insufficiently stamped. This isthe 
first difficulty in the plaintiff’s way. 

‘There is another and an additional 
difficulty in his way. Assuming that it 
is open tohim now to sue on the basis 
of the advance made by him to the defendant 
and independently of the promissory note 
the findings of fact arrived at by the learned 
Subordinate Judge concludes the matter, 
It has been laid down by Sir Richard 
Garth in Sheikh Akbar v. Sheikh Khan (2) 

(1) 46 I A 33; £0 Ind. Cas, 216; AIR 1918 P O 146- 
46 O 663; 290 LJ 340; 17 A L J 405: 25 M L T 258: 
919) Mew N 310: oO. W REH 30. i (P o3; 
Bur. L T 160 (P O). ' ARU 

(2) 7 0 256; 8O L R 528, ` 
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that where a promissory note is given 
which is insufficiently -stamped, the plaint- 
iis entitled to succeed only when his 
. right to obtain relief is independent of the 
promissory note, that is to say, if the plaint- 
iff's cause of action to recover the money 
had become complete before the execution 
of the promissory note, he would he entitled 
to sue and succeed on the original con- 
sideration if the promissory note is rejected 
by the Court. The same view is expressed 
by Mookerjee, J., in Ram Bahadur v Dusuri 
Ram, 19 Ind. Cas. 840 (3) where itis pointed 
out that where a promissory note is invalid 
for want of proper stamp, the plaintiff is 
not debarred from claiming upon any 
ground of action which he can prove 
without the aid of the promissory note. 
Later on,in the same judgment Mukherjee, 
J., expressed himself by saying that the 
plaintiff cannot enforce his claim on the 
original consideration where the original con- 
sideration had been merged in the promissory 
note which is insufficiently stamped. The 
same view has been expressed by Mu- 
kerjee, J., in Abdul Rabbani v, Shyam Lal 
Thapa, 123 Ind, Oas. 194 (4) and 
the matter has been considered by a 
Full Bench of the Allahabad High 
Court in Nazir Khan v. Ram Mohan (5), 
where nearly all the earlier cases of this 
Qourt and of other Courts have been 
discussed. The Full Bench of the Allahabad 
High Court has laid down the law clearly 
and with its judgment I agree as being 
in consonance with the decisions of this 
Court. Their Lordships of the Allahabad 
High Oourt pointed out that: 

‘It is not open to a party who has lent money 
on terms recorded in a promissory note, which 
turns out to be inadmissible in evidence for want of 
proper stamp duty, to recover his money by proving 
orally the terms of the contract, in contravention 
of the provisions of s. 91, Evidence Act, In cases 
ia which there is already a completed cause 
of action for recovery of money on foot ofa 
distinct and separate transaction, and a promissory 
note is afterwards given as a collateral security, 
the creditor may, if the promissory note be inadmis- 
sible in evidence, recoveron the original considera- 
tion and evidence aliunde can be given to prove 
the same. But where a promissory note and the 
lending ofthe money are part and parcel of the 
same transaction and the terms of the loan are 
the very terms of the promissory note, the con- 
tract of loan cannot be proved from the document 
itself and the plaintiff's suit must fail if the docu- 
ment itself be inadmissible in evidence.” , 

As I have noticed above, the finding of 
fact arrived at by the lower Appellate 


(3) 19 Ind, Osa. 840. . 

(4) 128 Ind, Oas. 194: 3t O W N 554. 

ta) 53 A Md; 133 lnd, Oas, 307; A I R1931 All 
183; (1931) A L J 64; Ind. Rul, (1981) All, 627 
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Court is that there was no completed and 
independent cause of action before the 
promissory note was executed. A part of 
the money was advanced contemporaneously 
with the execution of the promissory note 
and the advance by the plaintiff and the 
execution of the promissory note by the 
defendant was one transaction and gave 
rise toonly one cause of action, namely, 
a cause of action the basis of which is the 
execution of the promissory note. In this 
view of the matter, I hold that the plaintiff's 
suit has been rightly dismissed by the 
Courts below. The result is that this appeal 
is dismissed with costs. 
D. Appeal dismissed. 


MADRAS HIGH COURT 
Civil Appeal No. #0 of 1933 
November 22, 1934 
PAKENHAM WALSH AND VARADAOHABIAR, JJ. 
VEENA LANA-ANA ROONA 
VEERAPPA OHKTTIAR—PLarntire — 
APPELLANT 
versus 
KANA ANA VELLACHAMI CHETTIAR 
DEFENDANT— RESPONDENT 

Specific Relief Act (I of 1877), s. 42—Sale by 
Official Receiver—Suit by insolvent's father for mere 
declaration that sale was not binding on the property 
—Maintainability—Prayer for setting aside sale, 
whether necessary, 

The plaintiff's son was declared an insolvent and 
the Official Recéiver sold the son’s share in the 
suit properties to the defendant and the plaintiff 
thereupon brought a suit for a declaration that the 
suit properties belonged tothe plaintiff exclusively 
and that his son had no interest in it. The suit 
was dismissed on the ground that the suit could not 
be maintained without a prayer to set aside the 
sale by the Receiver: 

Held, thatasale by the Receiver was a private 
sale and as the plaintiff had not in any way sub- 
mitted to the jurisdiction of the Insolvency Court 
and there was no decision by that Court unders, 4 
of the Provincial Insolvency Act, the suit for mere 
declaration without a prayer to set aside the sale was 
maintainable. Pinnamament Basava Sankaram v, 
Garapati Narasimhulu (1), Ma Senv. P: L, 8. K: 
Firm (2) and Rajani Kanta v. Ramani, “Mohan (3), 
referred to. | i 

O. A. against the decree of the Court 
of the Subordinate Judge of Devakotta, in 
O. S, No. 117 of 1932. _ 

Messrs. M. Patanjali Sastri and C, 8. 
Rama Rao Sahib, for the Appellant, 

Mr. T. L. Venkatarama Ayyar, for the 


Respondent. 


Judgment.—This suit was brought for 
a declaration that the suit property be- 
longs to the plaintiff exclusively and that 
his son who had been declared an insolvent 


ne angan 
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had no interest in it. The Official Receiver 
had sold the share of plaintiff's son in the 
properties to the defendant. 

Several preliminary issues were raised, 
Nos.2 to 6 and on one of them, issue 
_No. 4, which was the only one decided, the 
suit was dismissed. That issue was“Is the 
suit for a mere declaration without a 
prayer to set side the sale by the.: Official 
Receiver and for possession sustainable ? 
The Court did not even decide the matter 
as to whether the suit without a prayer for 
Possession was maintainable as will be 
seen for possession from para. 8 of the 
judgment. It dismissed the suit on the 
ground that the suit could not be main- 
tained without a prayer to set aside the 
sale by the Official Receiver. 

It has been held by a Full Bench of 
this Court in Pinnamameni Basava San- 
karam v. Garapati Narasimhulu (1) that a 
sale by an Official Receiver is a private 
sale: Vide also Ma Sen v. P. L. S. K. Firm 
(2). The’ lower Court follows a decision 
reported in Rajani Kanta v. Ramani Mohan 
(3). It will be seen, however, that in that 
case the plaintiff had already submitted 
to the jurisdiction of the Insolvency Court 
for a decision of the question, evidently 
under £. 4 of the Insolvency Act and such 
a decision would be final under s, 4 (2) 
so that that decision can be maintained 
upon these grounds alone. In the present 
case, although there was such an appli- 
cation made at one time, the Court refueed 
to decide the question and referred the 
plaintiff toa suit, saying 

“the petitioner is at liberty to file a suit regarding 


the title to the property sold by the Official 
Receiver,” 


_ The order is dated August 29, 1931. It 
is clear, therefore, that there has been no 
decision by the Court either under s. 4 
of the Act, or by way of appeal against 
the Receiver’s sale unders. 68. It has not 
been attempted before’ us to maintain the 
correctness of the lower- Court's view. 
The appeal must, therefore, be allowed 
and the suit remanded for trial on the 
further issues. Costs to abide the result. 
Refund of court-fee, 


A. Appeal allowed. 
(1) 99 Ind, Cas, 8; 50 M 135; 51 HL L J529; AIR 
1927 Mad 1; 25 L W 128; 388 M LT 92 (E R). 


` (2) 120 Ind. Oas. 228; 7 R 477: Ind f 
20; A I R 1930 Rang 97. Pea E U pang 


(3) 100 Ind, Oas. €41; A I R 1927 Cal 934. 
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ALLAHABAD HIGH COURT 
Oriminal Reference No. 937 of 1934 
March 22, 1935 
SULAIMAN, C, J. AND BENNET, J. 
EMPEROR—Prosecutor 
versus 
PARSHOTTAM KANDU—Accossp 

U. P. Municipalities Act (II of 1916), ss. 180 (5), . 
178, 307 (b)—Notice under s, 173—Work, if can be 
commenced until sanction by Board—S. 307 (b), 
applicability—Conviction for offence already com- 
mitted—Continuing breach—Second prosecution, 
necessity of, for conviction, 

Under s. 180 (5),-U. P. Municipalities Act, it is 
incumbent on a person who has given notice under 
B. 178, not to commence any work of which notice 
has been given until sanction has been given or 
deemed to have been given by the Board, This 
sub-section does not require that the notice under 
s. 178 must be such notice as was absolutely neces- 
sary to be given. Where the notice has been given 
under that section, sub-s. (5) is applicable, 

Section 307 (b), U. P. Municipalities Act, is ap- 
plicable only to a case of a continuing breach, where 
the offender is proved to have persisted in the 
offence. Obviously the conviction for such an offence 
must be on account of an offence which has already 
been committed. For such an offence, therefore, a 
second prosecution would be necessary. 


Cr. Ref. made by the Additional Sessions 
Judge, Ghazipur, dated October 4, 1935. 

The Assistant Government Advocate, for 
the Crown, 

Mr. K. N. Gupta, for the Opposite Party. 


Sulaiman, C. J—This is a reference by 
the Additional Sessions Judge of Ghazipur 
recommending that the conviction of 
Parshottam Kandu under ss. 185 and 807, 
Municipalities Act, be set aside. The 
reference proceeded on the assumption 
that a mistake had been committed by the 
chairman of the Municipal Board in 
granting a conditional sanction to the ap- 
plicant for re-erecting a wall of his house 
which was close to a lane, and that the 
chairman’ had no power to direct that 
the applicant before re-building his wall 
should leave a space of 9 feet tothe 
south-west of the wall. The case came up 
before a learned Single Judge of this 
Court who was inclined to take the same 
view, but in view of certain conflict of 
opinion in this Court referred it to a Division 
Bench. 

If we were to assume in favour of the 
applicant that he was trying to erect an 
old wall and noterect any building, then 
there might have possibly been something 
to be said in his favour, as s. 178 
requires a notice in case of the erection 
ofa building or part of a building, and 
in the case of a re-erection of a building 
only. But the Criminal Oourt has found 
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that the accused constructed new wallin 
contravention of the plan and order of the 


Whunicipal Board, and not that he re-erected - 


an old wall, and the Additional Sessions 
Judge is inclined to the same view. In 
any case it is an admitted fact-that the 
applicant before making the construction 
did in fact send notice under s. 178, 
Municipalities Act. Such notice under 
sub-s. (2) of that Act is necessary where 
the building is adjacent to a public 
street or place. In the corresponding 
section of the earlier Act the word “adjoin- 
ing" was used, which has now been re- 
placed by the words “adjacent to.” 
Obviously “adjoining a public street or 
place” would mean ‘‘actually touching the 
public street or place” whereas “adjacent 
to such street’ merely means “near such 
street.” There is no doubt that the con- 
struction in dispute actually abuts on the 
lane and is near it. 


Under s. 180 (5) it is 
@ person who has given notice under 
s. 178, not to commence any work of 
which notice has been given until sanc- 
tion has been given or deemed to have 
been given by the Board. This sub- 
section does not require that the notice 
under s. 178 must be such notice as was 
absolutely necessary to be given. Where 
‘the notice has been given under that sec- 
tion, sub-s. (5) is applicable. 


It is nob necessary to decide in tbis 
case whether the chairman of the Muni- 
cipal Board acted beyond his powers 
in laying down the condition that a space 
of 9 feet should be left to the south west 
of the proposed wall.: But we would like 
to point out inorder that it may not be 
understood that we necessarily agree with 
that: view, that there is a pos- 
sibility that the Board would have 
authority to issue written directions under 
s. 180 (1), under list A (h) (i). given below 
s. 298, prescribing the method of con- 
struction to be used for external walls. 
Again, itis equally.possible that a case 


incumbent on 


may fall under s. 180 (1) (b) authorising the. 


Board to issue written directions requiring 
the setting back of a part of a building 
to the regular line of a street so as to 
leave a continuous line of frontage all 
along. As these questions have nor been 
gone into, we express no opinion on them. 
As sufficient materials have not been laid 
before the Court, it is impossible to say 
that the chairman acted beyond his 
authority and that his order was illegal. 
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There is another more serious difficulty 
in the way of the applicant. Even if the 
direction were without authority, the fact 
remains that the sanction was given con- 
ditionally and allowed the applicant to 
erect the wall at a different place from 
that at which it has been built, There 
was accordingly no sanction given to the 
applicant to build the wall atthe place 
where it hasbeen actually constructed. 
The case, therefore, fell within the scope 
of sub-s. (5) of s. 180, and the applicant 
commenced his work without having 
obtained a proper sanction. When the 
chairman had laid down a condition that 
the wall should be constructéd leaving a 
space of 9 feet, it cannot be suggested 
that an implied sanction must be deemed 
to have been given to construct a wall with- 
out leaving such space. The applicant, 
therefore, contravened . the provisions of 
s. 180 (5) in constructing the wall, That 
being so,s.185o0f the Act is applicable 
to him because he began, continued and 
completed the erection or re-erection of a 
part of the building “in contravention of 
the provisions of s. 180 (8),” and was 
therefore, liable upon conviction to a 
fine, It follows accordingly that the Board 
had a perfect right under s. 186 of the 
Act to issue a wrilten notice directing 
him to step the erection or re-erection 
of a part of his building as well as to 
direct the demolition of a part of the 
building as was considered necessary. It 
is impossible for the applicant to contend 
that the notice issued under s. 186, when 
he had contravened the provisions of s. ı80 
(5), was in any way illegal. The con- 
viction of the applicant under s. 185 of 
the Act was, therefore, perfectly right and 
cannot be impugned. 


The next question is whether his con- 
viction under s, 307 can be sustained. The 
learned Assistant Government Advocate 
urges before us that under s. 321 of the 
Act no order or direction referred to in 
s. 318 shall be questioned in any other 
manner or by any other authority than is, 
provided therein, i. e., ins, 518. It would 
seem prima facie that the orders passed 
under s. 318 are absolutely final and cannot 
be quesiioned afterwards. In this respect 
the language of s. 321 is somewhat different 
from that employed in s. 164 where the 
provision is that the liability of a person 
cannot be questioned in any other manner 
or by any other authority “than is provided 
in this Act” Kashi Prasad v, Municipal 
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Board, Benares (1). It is also the fact that 
the language of s. 307 has been amended, 
and in place of the words in s. 147 to the 
effect “any lawful direction given by the 
Board by public notice under the powers 
conferred upon it by this chapter, ete., 
etc.,” we now have the words: “If a notice 
has been given under the provision of this 
Act or under a rule or bye-law toa person, 
etc.” In several cases of this Court decided 
by Single Judges, the Opinion has been 
expressed that if the action of the Board 
was without authority and was in direct 
contravention of the Municipalities Act 
then its illegality and its ulira vires nature 
can be questioned before the Oriminal 
Court which is called upon to convict the 
accused. We may refer to Ram Partap 
Marwari v. Emperor (2), Municipal Board, 
Etawah v. Debi Prasad (3), and Kashmiri 
Lal v. Emperor (4), The earlier case re- 
ported in Emperor v. Piare Lal (5), is not in 
point, because it was decided under the for- 
“mer Act. On the other hand, a Bench of 
this Court in Har Prasad v. Emperor (6), 
has expressly held that it is not open to 
the Criminal Court hearing a case under 
8. 307 of the Act to enquire into the legality 
or otherwise of the notice issued by the 
Board, We understand that the majority 
of the Fall Bench of the Oudh Chief Court, 
apparently overruling their previous deci- 
sions in Ram Charan v. Improvement Trust 
(7), and Yusuf Husain v., Emperor (8), 
have decided that the legality of the notice 
cannct be gone into under s. 307 of the Act. 
There is, however, one consideration which 
does not appear to have been strongly 
pressed at the bar, Even in the 
new s, 307 the words “If a notice has been 
given under the provisions of this Act” 
occur at the very beginning of the section 
which the Criminal Court cannot ignore. 
It may therefore be a question whether 
these words merely mean that when a 

(1} (1985) A L J 68; 154 Ind, as. 750A IR 
1935 All. 28; 36 Cr. L J 560, 

(2; 18 A L J 229; 55 Ind. Oas, 302; 21 Or, L J 236; 
A IR 1920 All. 103; 2U PLR (A) 97, 


(3) 18 A L J 572; 58 Ind. Cas, 146; A I R 1920 
All. 182; 21 Or LJ 722;42 A 485, 
410; Al R 1921 


(4) 19 A LJ 541; 63 Ind. Oas. 
All. 267; 220r, L J 650; 43 A 644, 

(5) 12 A L J 234; 23 Ind. Cas. 745; A I R 1914 
All. 41; 15 Or, L J 3/7; 36 A 185. 

<6) (1932) A L J 579; 138 Ind, Oas. €39; A I R 1932 
All. 673; (1932) Cr. Cas. 825; 33 Or.L J 692; Ind, 
Rul. (1932) All. 497; LR 13 A 136 Cr. 

(7) A I R1925 Oudh 916; 85 Ind. Oas. 243; 23 Cr, 
L J 499; 10 O&€ ALR 935; 1 OWN 611. 

(8) A IR 1932 Oudh 396; 110 Ind. Car, 185: 33 


Cr. LJ 933; (1932) Or, Oas, 846; 9 OWN “70; Ind, 
Rul, (1932) Oudh 393, 
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notice has been given professedly by the 
Board under the Act, the section applies, y 
or that the section applies only where a 
notice has been given in compliance with 
the provisions of this Act. It is not necee- 
sary to express any final opinion on this 
question because in our opinion this is 
not a fit case in which it can be said that 
the notice issued was in reality not under 
the provisions of this Act. As already point- 
ed out by us, s.186 was directly applica- 
ble because the accused had contravened 
the provisions of s, 185 inasmuch as he had 
commenced the construction without a 
previous sanction in defiance of s. 180 (5). 
We therefore do not think that this is a 
fit case in which this question should be 
considered. 

It may, however, be pointed out that the 
Magistrate has not only convicted the ac- 
cused and fined him but has also imposed 
a continuing fine of Re. 1 per day with 
effect frem the expiry of three days allowed 
for the demolition of the wall. Section 307 
(b) is applicable only to a case of “a con- 
linuing breach, where the offender is pro- 
ved to have persisted in the offence. Ob- 
viously the conviction for such an offence 
must be on account of an offence which 
has already been committed. For such 
an offence therefore a second prosecution 
would be necessary. 

We accordingly accept the reference in 
part and set aside the order of the Magis- 
trate relating to the imposition of the con- 
tinuing fine, and uphold the convictions of 
the accused under s. 185 and 307 and 
maintain the sentences of Rs. 30 and Rs, 5 
passed on him under those sestions. 

N. Order accordingly, 


_—_—. 


CALCUTTA HIGH COURT 
Civil Appeal No. 844 of 1932 
December 13, 1934, 
R. O, MITTER, J. 
BHUPENDRA NATH ROY—APPRLLANT 


versus 
NARAYANPADA ADHIKARI~ 


RESPONDENT 

Res judicata—Notice to quit—Suit for ejectment— 
Relationship of landlord and tenant not proved—Suit 
dismissed —Subsequent suit for rent—Dismissal on 
same grounds—Subsequent suit for declaration of title 
and possession on allegation of tenancy and forfeiture 
—Held not barred by res judicata— Landlord and 
Tenant, 

A landlord filed a suit for ejectment of the ten- 
ant after giving notice to quit. The relationship 
of the landlord and tenant was not proved and the 
suit was dismissed. The landlord subsequently 
filed a suit for rent against the defendants foy 
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the same land. This suit was also dismissed on the 
ground that the relationship of landlord and tenant 

ag not established. Another suit by landlord was 
sithequently filed in which ke stated that the defendats 
were his tenants but the terancy bad been terminated 
by reason of the denial of the defendants as to their 
relationship having been given effect to by the 
final decision in the prior suits. The plaintiff based 
his cause of action on the forfeiture cf the tenancy 
on two dates, namely thoee of the decisions and prayed 
for possession on declaration of title: 

Held, that the present suit was not barred by res 
judicata. The judgments passed therein were no doubt 
res judicata, but res judicata on a very limited point, 
viz. on the point that there was no relationship of 
landlord and tenant between the plaintiffs and 
defendants at the time when the notice to quit was 
served, or for period in claim in the rent suit. It was 
not res judicata on the point of the plaintiffs’ title 
or on the point as to whether there was relation- 
ship of Jandlord and tenant between the plaintiff 
and defendant at a time pricr to the date when the 
notice was served on ihe defendants, 

Messrs. S, C. Basak and Urukramdas 
Chakravarty, for the Appellant. 

Messrs. Hiralal Chakravarti, Sitaram 
Banerji, Rabindra Nath Bhattacharjee and 
Prakash Chandra Ghose, for the Respond- 
ent. 


Judgment.—This appeal on behalf of 
the plaintiff is in a suit for pcssession 
of a piece of land admitiedly in the pos- 
sessicn of the defendants. The plainti§’s 
cise is that the defendants were their 
tenants but they denied the relationship of 
landlord and tenant in two suits, one 
instituled in the year 19£0 and the other 
in tke year 1929 and that by reason of 
the denials being given effect to in the 
- said suite, there has teen a forfeiture of 
the tenancy, In the prayer portion, the 
plaintiff asked for possession on declara- 
tion of their title. The Court of first inst- 
ance after overruling the plea of res judicata 
urged ky the defendants found in favour 


of the plaintiffs on the question of 
their title and also on the ques- 
tion of limitation and decreed the suit. 


On an appeal by the defendants the 
Subordinate Judge has held that the plaint- 
iffs’ suit is barred by res judicata. The 
only question is whether the decision of 
the Subordinate Judge on the question of 
res judicata is correct. The point arises on 
the following facts: 

The plaintifis served a notice to quit on 
the defendants on Bhadra 24, 1326, requir- 
ing them to vacate the lands on the expiry 

. of the month of Chaitra 1326 B. S. This 
notice was served on the fcoting that the 
defendants were ticca tenants of the plaint- 
iffs, The defendants did not act in terms 
of the notice to quit. The result was that 
the plaintiffs instituted the suit No, &13 
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of 1920 for ejectment on the ground that 
the tenancy of the defendants under them 
had been determined by the aforesaid 
notice to quit. In that case the defend- 
ants pleaded that there was no relationship 
of landlord and tenant between them and 
the plaintiffs, ihe lands or a good part there- 
of being their rent free debutiar lands, 
The Court in the said suit went into the 
question as to whether there was relation- 
ship of landlord and tenant between the 
parties, A perusal of the judgments de- 
livered by the trial Court, the 
lower Appellate Court and in this 
Court in that suit would indicate 
that the only question that was decided 
was whether there was relationship of land- 
Jord and tenant between the parties. The 
Court held that the plaintiffs had failed to 
prove such relationship and that the said 
suit as framed could not. succeed because 
the defendants were not the tenants of the - 
plaintiffs at the material point of time, 
that is to say, just before and during the 
period of the notice, The plaintiffs kept 
quiet for some years after they had 
got the adverse decision in that case. In 
the year 1929 they instituted a suit for rent 
against the defendants for self-same lands, 
The suit was numbered M. S. No. 64 of 1929. 
It was not their case then, nor js it their 
case now that there was -fresh letting after 
1810 to the defendants by them. In that 
suit also the plea that was taken by the 
defendants was that no decree for rent 
could he passed against.them inasmuch as 
there was no relationship. of landlord and 
tenant. The plaintiffs in that suit also 
failed as they were bound to, but could 
not prove the relationship of landlord and 
tenant. The result was that the rent suit 
was dismissed, The plaintiffs then on 
September 26, 1929 instituted the suit out 
of which the present appeal arises. In the 
plaint they state that the defendants were 
their tenants but the tenancy had been 
determined by reason of the denial of the 
defendants, as to relationship of landlord 
and ‘tenant having been given effect to 
by -the final decision of the High 
Court passed in the appeal against the 
decree in Suit No. 818 of 1920, and by the 
decision in M. S. No. 64 of 1929. They 
based their cause of action on the forfeiture 
of the tenancy on two dates, namely, the date 
of the High Court Judgment as. aforesaid 
and the date of the judgment in M. S. No. 64 
of 1929: in the prayer portion, as I have 
said, they prayed for possession on declara- 


tion of title, The Sub-Judge has held that 
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the judgments pronounced in Suit No. 813 
of 1920 operated as res judicata and that 
the plaintiffs are not entitled to succeéd. 
In my judgment the Sub-Judge is quite 
wrong in holding that the judgment passed 
in Suit No. 813 of 1920 and No. 64 of 
1929 conclude the case of the plaintiffs. 
The judgments passed therein are no 
doubt res judicata, but res judicata on a 
very limited point, viz, on the point that 
there was no relationship of landlord and 
tenant between the plaintiffs and defend- 
ants at the time when the notice to quit 
was served, that is to say, in or about 
Bhadra 1326, or for the period in claim 
in Suit No. 64 of 19299 It is not 
res judicata on-the point of the plaintifs’ 
title or on the point as to whether there 
was relationship of landlord and tenant 
between the plaintiffs and defendant at a 
time prior tothe date when the notice was 
served on the defendants, that is to 
say, prior to Bhadra 1326. As I have 
already stated it is not the case of the 


plaintiffs that any relationship of landlord- 


and tenant was created between the parties 
at any period subsequent to the decision 
in Suit No. 813 of 1926. In fact, the lower 
Appellate Court has found that -the Suit 
No. 64 of 1929 was a baseless suit, a 
mere device to establish, if possible, the 
relationship of landlord and tenant bet- 
ween the parties. 

The view that I take in this suit is this 
that the Subordinate Judge has given a 
much extended scope to the judgments 
pronounced in Suit No. &13 of 1920. I 
have indicated above the true scope of 
those judgments. ‘lhese decisions cannot 
dispose of the plaintiffs’ suit. The 
question of the plaintiffs’ title will hare to 
be gone into. The question of limitation 
will have to be gone into before the 
plaintiffs’ suit can be disposed of. In 
deciding the question of limitation the 
Subordinate Judge would have to take 
into consideraticn as to whether there was 
relationship of the landlord and tenant 
between the plaintiff and the defendants 
ata time prior to the date when the 
notice was served on the defendants, that 
is to say, prior to Bhadra 1326. If he 
holds that there was relationship of land- 
lord and tenant, it may be possible to 
invoke Art. 143, Limitation Act. Tf on the 
evidence it is found that there was never 
at any time relationship of landlord and 
the tenant between the parties, Art. 143 
would not apply but in order to succeed, 
the plaintifis may have to fall back upon 
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Art. 142, or it may be that the defendants 
may have to fall back upon Art. 144, 
Limitation Act. Inasmuch as these questicns 
have not been considered, I am not ©x- 
pressing .any opinion on the question of 
limitation, but I am only indicating that 
these may possibly be the questions which 
will arise and which will have to be 
considered before the plaintiffs’ suit can 
be disposed of. 

Mr. Hiralal Chakravarty in his reply 
argued that on the plaint as it stands the 
plaintiffs cannot succeed. Whether they 
can succeed or not on the plaint will have 
to be considered and if the plaintiffs are 
advised to amend the,plaint, an appli- 
cation for amendment, if made by them, 
will have to be considered. But what I 
am pointing out is that the decision of the 
Subordinate Judge is entirely incorrect. 
I accordingly set aside the judgment and 
the decree of the Subordinate Judge and 
remand the case to the lower Appellate 
Court in order that the appeal before it 
may be disposed of in accordance with 
law. Costs will abide the result. 

D, | Case remanded. 


ALLAHABAD HIGH COURT 

Letters Patent Appeal No, 12 of 1934 

February 27, 1935 
SULAIMAN, O. J. AND BENNET, J. 
SHIAM LAL AND anoTHER—DEFENDANTS 
APPELLANTS 
versus 
Bohra RAM CHANDRA—PrarntivFe 
AND ANOTHER—DE&EFENDANT 
—RESPONDENTS. 

Agra Tenancy Act (III of 1923), s. £0—Lease— 
Statutory tenant becoming non-occupancy tenant with 
perpetual lease—Lease, if limited to provisions of s. 50 
— Enhancement of rent—Legality. 

Under a lease the statutory tenant gave up 
statutory rights and became a non-occupancy tenant 
under a perpetual lease. The lease also contained a 
provision that there should be no right of ejectment 
even as against heirs : Res. 

Held, that the lease was not limited by the pro- 
visions of s. 50, Agra Tenancy Act, and there was 
nothing illegal in the enhancement of rent. 


L. P. A, against the: judgment of 
Mukerji, J., dated November 23, 1933. 

Mr. B. S. Darbari, for the Appellants. 

Messrs. Ram Nama Prasad and Kan- 
haiya Lal, forthe Respondents, 


Bennet, J.—This is a Letters Patent. 
Appeal from a judgment of the learned 
Single Judge of this Court dismissing the 
appeal of the defendants, who are appel- 
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lants before us under O, XLI,r. 11. The 
\facts are that a suit was brought for 
arrears of rent inthe Revenue Court at 
therate of Rs. 115 per annum fcr 1338- 
1339 Fasli. The defence was that the 
amount should be at the rate of Rs. 70 only 
and that the rent had been paid up. The 
trial Court found that the rent should 
be Rs. 70 per annum and that it had 
not been paid and decreed it on that 
rate. The plaintiff appealed to the lowér 
Appellate Court onthe question of what 
was the rate of rent. The lower Appellate 
Court had before it three pieces of evidence, 
first, there wasin evidence a registered 
deed of lease by the plaintiff and a counter 
lease orkabuliyat by the defendants also 
registered; secondly, that the tenants 
verified the rentas Rs. 115 per annum 
before the Sadar Qanungo, thirdly, that 
the defendants admitted that since that 
lease on February 24, 1928, they had been 
paying rent at the enhanced rate of 
Rs. 115 per annum. On these three grounds 
the lower Appellate Court held as a find- 
ing of fact that the rent was Rs. 115 
per annum, Objections have been taken 
in second appeal to the legality of this 
lease and attention was invited to the fact 


thatin the kabuliyat produced it was 
endorsed by the defendants that ihe 
kabuliyat had been taken by force. No 


such plea was taken in the written 
statement nor was an issue framed, as 
apparently the defendants did not persist in 
the plea. 

As regards the legality of the lease, the 
argument made was that under the Ten- 
ancy Act therent of the statutory tenant 
to which class the defendants previously 
belonged could only be enhanced to a 
certain extent unders. 50. But the lease 
and kabuliyat before us are not apparent- 
ly one under that section. Under that 
section at the enhanced rent a statutory 
tenant would remain a statutory tenant. 

In the present suit the statutory tenant 
has given up statutory rights and become 
a non-occupancy tenant under a perpetual 
lease. Learned Counsel for respondents 
stated before us that his clients accepted 
this perpetual lease and based their claim 


upon it. The lease contains a provision 
that there should be no right of eject- 
ment even as against heirs. The statu-- 


tory tenant therefore obtained a more 
. valuable tenure. The lease was not there- 
fore, limited by the provisions of s. 50, 
and there was nothing illegal in the 
enhancement of rent from Ks. 70 toRs: 115 
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per annum. ‘Learned Counsel alluded to 
the provisions of the Act, but none of. 
them was shown to us by which the lease 
would inany way be illegal. We think 
that thereare no merits in the Letters 
Patent Appeal, as the matter was conclud- 
ed by the finding of fact of the lower 
Appellate Court and we agree with the 
learned Single Judge in dismissing the 
second appeal and we dismiss this Letters 
Patent Appeal with costs. 
N. Appeal dismissed. 


BOMBAY HIGH COURT 
Second Civil Appeal No. 244 of 1931 
January 18, 1935 
Beaumont, C.J. ano N. J. Wanra, J. 
KRISHNARAO ANANDRAO BARGAL— 
APPELLANT 
versus - 

SECRETARY OF STATE—RESPONDENT. 

Bombay Land Revenue Code (Act V of 1879), 
ss. 68, 217—Inam village—Survey settlement of 1904 
—Tenants-at-will before settlement, whether affected— 
Inamdar is entitled to their interest on forfeim 
ture. 

A inamdar ofa village who was a grantee of land 
revenue and soil, let, before the survey settlement of 
1904, three survey numbers to tenants-at-will and 
after 1901, four more were similarly let. The three 
tenants were involved in a criminal case and on their 
absconding, Government forfeited the seven survey 
numbers. The inamdar claimed recovery of posses- 
sion of the seven survey numbers : 

Held, thatthe tenantslet into after settlement of 
1904, remained tenants-at-will and their rights were 
governed by the agreement between the parties, that 
the tenants let into before 1904, were unaffected by 
the settlement and the survey settlement could not 
affect the terms of the agreement which had been 
entered into between the inamdar and his tenants 
and the tenancy was not converted into permanent 
occupancy and as such the inamdar was entitled to 
possession of all the seven survey numbers. 
Suryajirao v Sidhanath (1), Kondi v. Vithalrao (2) 
and Nilaji v. Nagindas (3), followed. | 

S. O. A. from the decision of the Dis- 
trict Judge, West Khandesh, in Appeal 
No. 82 of 1929. 


Mr. P. V. Kane, for the Appellant. 

Mr. B. G. Rao, for the Respondent. 

Beaumont, C. J.—This is a second 
appeal from the decision of the District 
Judge of West Khandesb, which raises a 
question under the Bombay Land Revenue 
Code. The lands in suit were seven survey 
numbers four of which were in the pos- 
session of a man named Keshav, another 
was in the possession of a man named 
Balaji, and the remaining two were in 
the possession of a man named Yeshvant. 
The plaintiff is the inamdar of the village 
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in which the survey numbers are situate, 
and he is entitled both to the land re- 
venue and the soil. In the year 1917 the 
three persons in occupation of the lands 
in sult were alleged to have been con- 
cerned in a criminal offence, and they 
absconded. Proclamations were issued, 
and the survey numbers were eventually 
attached and forfeited under s. 88, Crimi- 
nal Procedure Code, the order of forfeiture 
. being dated November 28, 1924. The 
plaintiff then applied to the Collector for 
restoration to himself of the suit lands 
on the basis that the occupiers were tenants- 
at-will under himself as inamdar, and that 
if their interests had been forfeited, the 
lands reverted to him. His application 
was dismissed by the Collector, and on 
appeal by the Commissioner and ultimately 
by Government. This suit was filed ‘on 
August 27, 1926, claiming possession of 
the suit lands and mesne profits. Before 
the trial Judge the claim failed, but on 
appeal it was held by the District Judge 
that four survey numbers belonged to the 
plaintiff eince the tenants were tenants- 
at-will, and came-upon the land after the 
year 1904; when for the first time a 
survey settlement was introduced into the 
village in which the lands are situate, 
and the learned Judge held that as the 
tenants held under an express agreement 
created after the introduction of the survey 
settlement, their rights were governed by 
those agreements. Against this part of 
the decision cross-objections have been 
filed. But as to the other three survey 
Nos. 387, 390 and 391, the District Judge 
held that the tenants had been in posses- 
sion as tenunts before the introduction of 
the survey settlement, and that, having 
regard to the provisions of s. 217, Bombay 
Land Revenue Code, as it existed in the 
year 1904, the interest of the tenants had 
“been converted into that of permanent 
occupancy, and the Government were, 
therefore, entitled to succeed to those 
rights, and the plaintiff's ciaim to posses- 
sion of those survey numbers failed. 
Against this part of the decision plaintiff 


appeals. 
Section 217, Bombay Land Revenue 
Code, before its amendment in 1913, 


provides that when a survey settlement 
has been introduced into an alienated 
village, the holders of all lands to which 
uch settlement extends shall have the 
ame rights and be affected by the same 
esponsibilities in respect of the lands in 
heir occupation as occupants in unalienated 
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villagés have, or are affected by under the 
provisions of the Act, and all the provi, 
sions of the Act relating to occupants and 
registered occupants shall be applicable, 
so far as may be, to them. So that one 
has to turn to other provisions of the Act 
in order to see what were the rights of 
occupants in unalienated villages; and 
those rights are defined in 8. 68, which 
provides that an occupant is entitled to 
the use and occupation of his land for 
the period, if any, to which his occupancy 
is limited, or if the period is unlimited, 
or a survey settlement has been extended 
to the land, in perpetuity conditionally 
on the payment of the amounts due on 
account of the land revenue for the same. 
An occupant is defined in the Code as 
signifying a holder of unalienated land. 
The contention on behalf of Government 
is that under s. 68, where a survey settle- 
ment has been extended tothe land, then 
whatever the rights of the tenants may 
have been at the date, the tenants take 
in perpetuity conditionally on payment of 
the amounts due on account of the land 
revenue, and if this section had stood as 
it was originally drafted, there would have 
been a good deal of force in that conten- 
tion. But in the year 1901, that is to 
say, before the introduction of the survey 
settlement to the village in question in 
this case, a proviso to s. 68 was added 
to the effect that 

“nothing in this section or any other section 
shall make it, or shall be deemed ever to have 
made it, unlawful for the Oollector at any time 
to grant permission to any person to occupy any 
unalienated unoccupied land, for such period 
and on such conditions as he may, subject to 
rules made by the Governor in Council in this 
behalf, prescribe, and in any such case the occu- 
pancy shall, whetber a survey settlement has 


een extended tothe land or not, be held only 


for the period and subject to the conditions so 


prescribed.” 

The proviso comes to this: thatif the 
Collector has granted a particular inter- 
est inunalienated land to a tenant, that 
interest isto continue, notwithstanding the 
introduction of a survey settlement. Now 
in applying the provisions of s. 217, under 
which we have to give to tbe holder of 
land in an alienated village the same 
rights as occupants have in an unalienated 
village, I think that we must apply the 
proviso tos. 6“, with the necessary alera- 
tions to fit the case of aliented land. Un- 
alienated land could only be held from 
Government. Alienated land must be held 
from the inamdar, and I think that, read- 
ing ss. 217 and 68 together, we must 
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apply the proviso to the latter seetionto in its amended form, and I think that 
alienated land substituting the inamdar for viewzis correct. The fplaintiff alleges and 
“the Collector. So that ifthe tenantsin the proves thatthe tenants of the land held 
present case were tenants-at-will or tenants as tenants-at-will, and, to answer that case, 
from year toyear under an agreement Government have to assert that the tenants 
made with the inamdar, then the introduc- acquired some other right. To do that 
tion of the survey settlement would not affect they must rely on 3.217, Bombay Land. 
that interest. The learned District Judge Revenue Code, and prima facie, they 
held that the tenants of these three survey mustrely onthat section as it existed on 
numbers were tenants-at-will, andI agree the date when the suit was started. In 
with him in so holding. I think that the order to succeed, they would have to rely on, 
rent-notes in the case make that quite clear. the Code as it formerly existed, and allege 
Therefore, under s. 217 ofthe Code asit that whenthe Code was amended their 
existed in 1904, the tenancies-at-will of existing rights were maintained. I can see 
these tenants were not converted into per- nothing in the Oode to support that con- 
manent occupancy. tention, I think therefore ihateven apart 
I have dealt with the case so faronthe from the proviso to s. 68, they must also 
footing that the Code has tobe applied in fail on the ground that their rights are 
the condition in which it was in the governed by s. 217 in its present form. 
year 1904. Butin the year 1913 extensive Under that section it is really unarguable 
amendments were made, and amongst that these tenants have any interest which 
other amendments the definition of occup- can be forfeited tothe Crown. On those 
ant was altered soas tomean aholderin groundsI think that the appeal must be 
actual possession of unalienated land allowed with costs throughout, and the 
other than a tenant, and in s. 217 the cross-objections dismissed with costs. There 
expression “holders of land” was substitut- will be a decree for possession of these seven 
ed for the word “occupant.” Inmy opinion survey numbers with mesne profits from 
under the section as it exists now, it could the date of suit. There will bean inquiry 
not be argued that the tenancies-at-will asto mesne profits by the first Court. 
possessed by these tenants had been con- Plaintiff will get his costs throughout 
verted into permanent occupancy. Mr. including costs of cross-objections in this 
Rao contends that the rights of Govern- Court. 
ment should be controlled by the Act as 
it previously existed. He argues that the N. J. Wadia, J.—Under £. 217, Bombay 
Government acquired certain rights in Land Revenue Code, as it now stands, it 
1904 under the Code as it then existed, and is clear that the introduction of a survey 
that to construe the amendment inthe Act settlement into an inam village would not 
retrospectively soas to take away vested confer on persons who were holding ‘as 
rights would be to offend against well- tenants from the inamdar, the status of 
settled canons of construction. That con- occupants. The section was expressly 
tention, has not much weight ina caseof amended in 1913 in order to make this 
this sort, in which Government in the first clear. There is nothing in the section as 
instance arbitrarily converted, according it now stands which could suggest that it 
tothe argument of Mr. Rao, tenancies- would not apply in the case of inam 
at-will into rights of permanent occupancy. villages into which survey settlements had 
Having done that, I fee no particular been introduced prior to 1913. It is in 
hardship in holding that Government fact doubtful whether it was the intention 
afterwards by legislation restored the status of the Legislature, even under the section 
quo. as it stood prior to the year 1913, that con- 
In three cases in this Court on which tractual rights between the inamdar and 
Mr. Kane relies, Suryajiraov. Sidhanath his tenants should be affected by the in- 
(1), Kondi v. Vithalrao (2) and Nilajiv. troduction of a survey settlement into an 
Nagindas (3), this Court seems to have inam village. Ifs. 217 as it now stands 
assumed that the rights ofthe partiesina were applied, it is clear that the holders 
case of this sort have to be governed bys.217 of the three survey numbers with regard 
eee Bom. 435; 89 Ind. Oas. 65; 27 Bom to which the appeal see been ues ee 
49. : survey Nos. 387, 390 and 391 of Taloda, 
eer Boni: 257; 94 Ind. Oas. 662; 50 B 155; were mere tenants-at-will holding under 
(3) A IR 1933 Bom, 168; 149 Ind, Oas, 293; 35 Bom, @greements passed by them to the inamdar, 
L R 150; 6 R B 361. and they would continue to be so even 


1935 


after the introduction of the survey 
settlement. It was urged by the learned 
Assistant Government Pleader that the 
rights oi Keshav Ganpat, the holder of 
these three survey numbers, prior to 
the introduction of the survey settlement 
into the village, were the rights of an oc- 
cupant and not merely of atenant-at-will, 
and it was argued onthe strength of the 
ruling in Secretary of State v. Bai Rajbat 
(4) that the words in the agreement 
which show that the tenants 
hold the lands so long asthe inamdar 
desired, did not necessarily convert them 
into tenants-at-will. The case relied on, 
however is clearly distinguishable from 
the present case. In the case cited 
the agreement was that the lands were to 
be held during the pleasure of Govern- 
ment, but there was also a clause which 
showed that the lease had been granted 
for seven years, and it was held that be- 
-cause of this latter clause the tenancy could 
not be considered merely as a tenancy- 
at-will. In the present case there is ab- 
solutely nothing in the language of the 
agreement which could suggest that the 
tenancy was anything but a tenancy-at-will. 
The view that s. 217, Bombay Land 
Revenue Code, as it now stands, applies also 
to inam villages in which survey settlements 
were introduced prior to the amendment of 
the section in 1918, is supported by the 
decisions of this Court in Swryajirao v. 
Sidhanath (1) and Kondi v. Vithalrao (2). 
Even if we were to take the view which 
the learned District Judge has taken, that 
s. 217, as it stood prior to the amendment 
of 1913, applied to the facts of this case, 
- the position of the holders of these three 
lands could not he said to be that of perma- 
nent tenants. Section 217, as it stood 
prior to the amendment, gave to the 
holders of landsin alienated villages into 
which a survey settlement had been in- 
troduced the rights, and imposed upon them 
the responsibilities, of occupants in unalie- 
nated villages. The rights of an occupant 
in an unmalienated village are defined in 
s. 68, and by the proviso to that section, 
which was introduced in 1901, and was 
therefore in force at the time when the 
survey settlement with which we are deal- 
ing was introduced the survey settlement 
could not affect the terms of the agreement 
which had been entered into between the 


_ (4) A IR 1915 PC 59; 30 Ind, Cas. 303; 421 A 
229; 39 B 625; 19 O WN 1087:33 A L J $53: (1915) 
MW N 563; 29 ML J242;18 ML T179; 2LW 
731; 17 Bom, LR 730; 23 OLJ1(P 0). 
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inamdar and his tenants. On either view 
the appellant was entitled to succeed with 
regard to these survey numbers also. - 
agree therefore that the appeal should be 
allowed and thé cross-objections dismissed. 
D. Appeal allowed. 


ee 


ALLAHABAD HIGH COURT 
Second Civil Appeal No. 682 of 1931 
January 30, 1935 
Souatman, C.J. AND BENNET, J. 
GURCHARAN PRASAD AND ANOTHER — 
PLAINTIFFS— APPELLANTS 
` versus 
JAL NARAIN SINGH AND OTHERS— 
DEFENDANT3— RESPONDENTS 
Limitation Act (IX of 1998), Sch. I, Arts. 142, 32— 
Suit for possession of land by removal of trees un- 
authorisedly planted—Tenint not having legal right 
to use land—Limitation for suit—Article appli- 


cable. ‘ ; 
The plaintiff sued as zemindar of a village the 


tenants for possession by removal of trees planted by 
the tenantson plots with which they had no concern. 
It was found that the tenants were not grove-holders 
but the way in which they could use the property 
amounted to a mere user by way of license and they 
had no legal right to use it; Save 

Held, that for purposes of limitation, the case 
was governed by Art. 142, Limitation Act, and not by 
Art. 32 which governed cases of persons having legal 
right to use certain property. 


S.C. A. from the decision of the Second 
Additional Sub-Judge, Jaunpur, dated 
January 22, 1931. 


Mr. K. Verma, forthe Appellants. 

Mr. Lakshmi Suran, for the Respondents. 

Bennet, J.— This is a second appeal by 
the plaintiff, a portion of whose suit has 
been dismissed. The plaintiff sued as the 
zamindar of a certain village in Jaunpur 
District, stating that the defendants were 
tenants and that in certain plots with 
which the defendants had no concern, the 
defendants had planted a large number 
of Mahua and mango trees and bamboo 
clumps. The two plots in question 
Nos. 437/2/2 and 424/1 comprise about %4 
acres. The plaint asked that the plaintiff 
might be putin possession of these plots 
by removal of the trees planted by the 
defendants. The defendants set up various 
pleas admitting that the trees existed on 
the land in dispute against the will of 
the plaintiff and claiming that the defend- 
ants were former zamindars and that the 
land in question was not sold when their 
zamindari was sold and that they had 
rights in the land in question and that 
the land constituted a grove. An issue was 
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referred to the Revenue Court which found 
that the defendante were not grove-holders 


‘ih the landin question, and this finding 


of the Revenue Court was upheld by the 
lower Appellate Court, The Court of first 
instance applied Art. 32, Limitation Act, 
to the case and granted the plaintiff a 
decree directing defendants Nos. 1 to 5 to 
remove the trees which were under two 
years old and restraining these defend- 
ants by an injunction from planting any 
new trees. The claim was dismissed in 
regard to trees which were more than two 
years old. The plaintiff- appealed and the 
defendants filed cross-objections. The lower 
Appellate Court dismissed the appeal of 
the plaintiff agreeing that the proper Article 
to apply was Art. 32. 

The chief point arguedin second appeal 
is that Art. 32 which preseribes a period 
of two years’ limitation does not apply. That 
Article is stated to deal witb a suit “against 
one who, having a right to use property 
for specific purposes perverts it to other 
purposes.” The defence is based largely 
on an admission by the Pleader for the 
plaintiff in the present suit which is trans- 
lated at p. 19 of the paper book. This 
statement sets out that the defendants and 
other residents of the village can graze 


` their cattle on kot land (that is one of the 


numbers) during the rainy season and their 
cattle can lie on itand can walk on it and 
defendants and residents of other villages 
can use it to attend to the call of nature 
and as threshing floor and for preparation 
of cowdung cakes, for sugar mills and cattle 
trough, etc. All these rights (haquq) have 
been allowed by the zamindar to the 
tenants and tothe defendants by way of 
favour. It was further stated thatthe de- 
fendants had no right to plant any new 
trees without the permission cf the zamin- 
dar. 

For the defendants it is urged that the 
use of the word haquq implies that the 
defendants had righis in this land and, 
therefore, a right to use the property for 
specific purposes within the meaning of 
Art, 32, Sch. J, Limitation Act. We do not 
consider that by the mere use of the word 
haquq Counsel for the plaintiff meant to 
make any such admission, and even if 
this were considered an admission, the 
case must be decided on the evidence. The 
Court below has not found that there was 
any tight to use the property within the 
meaning of the use of the word right in 
Art. 32, The way in which the Court finds 
that the defendants could use the property 
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in our opinion, amountsto a mere user by 
way of license in common with persons from 
other villages. Article 32, in our opirion, 
deals with the case of a person having 
legal right to use certain property. Two 
cases have come before this Court dealing 
with similar matters. The first ruling is 
reported in Musharraf Ali v. Iftekhar Hu- 
sain (1). In that case a zamindar brought 
a suit for injunction to have certain trees 
removed from waste land on which the 
defendants had planted them. It was held 
that such a suit was governed by Art, 120, 
and not by Art, 32. In Muhammad Shafi 
v. Bindeshri Saran Singh (2), there was a 
case under similar circumstances where the 
difference lay that the plaintiff sued for 
possession as in the present case. As the 
plaintiff sued for possession, it was held 
that the period of limitationin a suit for 
possession under these circumstances was 
12 years. Presumably Art. 142, Limitation 
Act, was applied. Learned Counsel has 
relied on a ruling of the Oudh Chief Court, 
Ismail v. Thakur Lal 93 Ind. Cas. &9 (3), 
where a plaintif zamindar brought a suit 
to restrain the defendant from burying 
his dead in a portion of a ground used 
as a public grave-yard and for removal of 
trees eight years after they were planted 
and for possession of the site. It was held 
that the claim for removal of the trees 
was governed by Art. 32, and was barred 
by time. We consider that this case was 
different because the land being a grave- 
yard the plaintiff was not entitled to sue 
for possession which was refused. 

Some further argument was made that 
an inference drawn by the first Court 
that trees had been planted with the tacit 
permission of the zamindar so far as the 
trees over two years of age were concerned, 
has not been set aside by the lower 
Appellate Court. As regards this permis- 
sion, there was no pleading of consent: 
on the contrary, in para. 5 of the written 
statement the defendants definitely admit- 
ted that the trees had been planted and 
maintained against the will of the plaintiff, 
We consider, therefore, that no such infer- 
ence could bedrawn inthis case contrary 
to the pleadings. 

We consider that the case is governed 
by Art. 142, Limitation Act. The finding 
of the lower Appellate Court is that the 
trees are of a less age than 12 years. 

(1) 10 A 631; A W N 1888, 257, 

(2) 46 A 52; 75 Ind. Cas. 266; AIR 1924 Al, 


443, 
po 93 Ind. Oas, 89; A I R1926 Oudh 341; 13 OLJ 


1985 


We accordingly allow this appeal and 
grant the plaintiff a decree for possession of 
the plots with the removal of all the trees 
with costs throughout, 

N. Appeal allowed. 


CALCUTTA HIGH COURT 
Criminal Appeals Nos. 891 and 894 
_ of 1935 
June 7, 1935 
LORT-WILLIAMS AND Jack, JJ. 
BAIDYA NATH BISWAS — APPELLANT 
versus 
EMPEROR— Opposites PARTY 

Companies Act (VII of 1913), 9  2x2—Offence 
under—Statement in balance sheet, if must deceive 
anyone or should be made dishonestly—Current ex- 
penditure not debited in revenue accounts in balance 
sheet but debited to organization expenses—Held, 
wilful false statement and technical offence under 
8.232 committed. 

After the company had begun to earn revenue, 
current expenditure had been debited to organiza- 
tion expenses when it ought to have been debited in 
revenue accounts in the balance sheet; 

Held, that there was a technical offence under 
s. 282, Companies Act, inasmuch as in the balance 
sheet there was a wilful false statement as regards 


expenditure and that it was not necessary that the. 


statement should be such as to deceive any one or that 
it should even be dishonestly made. 

Messrs. Sures Chandra Taluqdar and Ajit 
Kumar Dutt, for the Appellant. 


Mr. D. N. Bhattacharjee, Officiating 
Deputy Legal Kemembrancer, for the 
Crown. 


Jack, J.—Appcal No. 891. In this case, 
the appellant Baidyanath Biswas, Manag- 
ing Director of the Federal Insurance Co., 
Ltd., was charged under s. 232, Indian 
Companies Act, with having prepared a 
false balance-sheet. The section reads as 
follows: 

“Whoever in any return, report, certificate, balance- 
sheet or other document, required by or for the 
purposes of any of the provisions of this Act, 
wilfully makes a statement false in any material 


particular, knowing it to be false, shall be punishable 
under this section.” 


The prosecution case is that certain items 
on the expenditure side of the balance- 
sheet were false. The establishment charge 
actually shown in the balance sheet was 
Rs. 120, whereas the actual establishment 
charge during the year was Rs. 1,020, the 
balance of Rs. 900 being credited to organ- 
isation expenses which amounted to 
Rs. 2,257. Certain other correct items of 
expenditure were also credited to organisa- 
tion expenses. The result of this was that 
the company were able to show in the 
revenue account a balance to their credit 
of Rs, 227-10-5 which was shown as “life 
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fund" at the end of the period ending 
December 31, 1932. Had these ordinary, 
current charges been shown in the revenue 
accounts as expenditure in fact the revenue 
accounts would have shown a loss of over 
Rs. 1,400. : 

For the appellant it has been maintained 
that these being initial heavy expenditure 
charges, the appellant was entitled to show 
them in his accounts in the way in which he 
has done. But the prosecution evidence is 
to the effect (and this is supported by 
authority) that the initial expenditure 
which can be shown as organisation ex- 
penses is limited to the expenditure incurred 
before the company began to earn revenue. 
Unless the expenditure is shown in the 
profit and loss account, the purpose for 
which under the Indian Companies Act a 
pbalance-sheet has to be returned, would 
be defeated inasmuch as the public might 
be deceived, because there would be no 
check on the amount of expenditure which 
might be shown as organisation expenses. 
For instance, in this case, a great deal 
more current expenditure might have been 
shown as organisation charges thus increas- 
ing the favourable balance of the revenue 
account. The fact that the auditor has 
given a certificate to the effect that this ac- 
count is drawn up in conformity with the 
provisions of the Provident Insurance 
Societies Act, is not of much value when the 
auditor himself admits that the account is 
not correct. He excuses himself in these 
terms: 

“Had the liabilities of the company been all pro- 
perly disclosed to me, this life fund would have ` 
been washed out. There would have been a debit 
balance on the other side, I was shown entries in 
the books and on the basis thereof I certified the 
balance-sheets. All the facts had not been disclosed 


to me. If they had been, I would not have certified 
them.” 


It appears that the first premium was 
received on November 4, 1931, and the 
prosecution case is that the current wages 
which were incurred after that date should 
not have been debited to the organisation 
expenses. At allevents it appears to me 
that if current expenditure on wages was 
debited to organisation expenses, this ought 
to have appeared in the revenue account. 
It is not alleged that the appellant misap- 
propriated any funds, that all the items of 
his expenditure were not shown in some 
form in his account, but there is no doubt 
that the balance-sheet of the revenue ac- 
count has not been correctly shown and there 
was therefore a technical offence under the 
Act inasmuch asin the balance-sheet there 
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is a wilful false statement as regards 
expenditure. It is not necessary that the 
‘statement should be such as to deceive any 
one or that it should even be dishonestly 
made. 

Considering all the circumstances of the 
present case and the fact that the accused 
has already been for a period of some 
months in jail, we think that the remainder 
of the sentence should be set aside, as also 
the sentence of fine; and we order accord- 
ingly that the sentence be reduced to the 
period already served and the order for 
payment of fine set aside and the appellant 
. be released forthwith. 

Judgment.—(Appeal No. 891 of 1934). 
There was another case against the same 
appellant in which he has also been charg- 
ed under s. 282, Indian Companies Act, in 
respect of a return as regards the 
date of allotment of certain shares. 
The first item is as regards 40 shares 
which are said to have been allotted 
on April 1, 1933, but the return showed 
that the allotment was made on April 5. 
On referring to the papers of the company, 
it appears that in fact this allotment was 
only confirmed by the directors on April 
19, 1933, and therefore the return on May 
4, (?) was within time. It cannot be said that 
the accused committed an offence, because 
by mistake he stated the allotment to have 
been made on April 5, instead of on 
April 19. 

The other item of the charge concerns 
the allotment of 200 shares; admittedly 
there was some dispute as to the payment 
of the initial instalment due on this allot- 
ment and on this account there had to be 
a subsequent allotment of these shares. 
Accordingly the charge as regards this 
item is not pressed. This appeal is, ac- 
cordingly, allowed. The convictions and 
sentences are set aside and the appellant 
will be released forthwith. The fine, if 
paid, will be refunded, The accused, who 
is on bail, will ke discharged from his bail 
bond | 

Appeal No.&31 of 1935 Sentence reduced; 

D. Appeal No. 894 of 1934 allowed. 
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ALLAHABAD HIGH COURT 
Oriminal Reference No.7 of 1935 
July 26, 1935 
Sorarsan, O. J. AND MULLA, J. 
GANGA RAM—~Appiicant 
versus 
HABIB ULLAH AND ANOTHER—OPPOSITE 


PARTIES 

Evidence Act (I of 1872), ss. 126, 167— Production 
of documents in possession of legal adviser—Rules 
relating to—Frotection under s, 126—Whether avail- 
able in criminal cases—Omission to comply with for- 
mality of getting summons issued for production 
Whether only trivial irregularity— Inherent jurisdic- 
tion of Court to call for production—Denial of 
mukhtiar to produce, capable of explanation—Pro- 
duction made when finally ordered—Held, action 
against mukhtiar need not be taken, 

Section 128, Evidence Act deals with disclosures 
of communications made in the course, and also 
for the purpose, of his employment as legal 
adviser and does not refer to the production of 
documents which are in the possession of a legal 
adviser but to stating the contents or conditions 
of any of the documents with which he has become 
acquainted in the course and for the purpose of his 
employment. The protection in s. 126 does not 
refer to the production of documents, as against 
which the client himself is not protected. The 
section dealing with the production of evidence 
is s 162 of the Evidence Act, under which 


`a person summoned to produce a document shall, 


if it is in his possession or power, bring it to 
Court, notwithstanding any objection which there 
may be to its production or to its ‘admissibility. 
16 is for the Court to decide the validity of any 
objection to its production or admissibility. A legal 
practitioner cannot validly object to the order of 
the Court to produce the document, at least, for the 
inspection of the Court, before the Court decided ` 
whether the objection to its production was or wag 
not valid, These provisions apply in Civil cases 
also, 

in a criminal case even the protection under s, 126 
cannot be availed of, 

The Oourt has inherent jurisdiction to call upon 
a person present in the Court room to produce a 
document which is iu his possession at the time. 
When he is not present in the Court room, a 
summons has to be issued; but even that is not 
absolutely necessary for if the Court is of the opinion 
that the document may not be produced, a search 
warrant may be issued instead of a summons, The 
omission to comply with tbe formality of getting 
a summons issued, when the person is actually 
present in the Court room, isa trivial irregularity. 
A Court is, therefore, entitled to order the com- 
plainant’s mukhtiar to produce any document and 
it is his duty to produce the document and then 
request the Court to consider his. objection as to 
its production or admissibility. If the document 
is actually in his hands and he denies it, his denial 
would be a gross professional misconduct, it being 
a deliberate attempt to mislead and deceive the 
Court. The denial would not be in the nature 
of claiming a privileged protection, but a deliber- 
ately false statement with a view to mislead the 
Court. 

Held, that as it appzared thata considerable time 
elapsed between tke denial and the actual produc- 
tion of the document in Court, with the result that 
it might well have been that at the particular time 
when he was questioned whether the particular 
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document was in his hands, the mukhtiar did not 
-bave that document in his hands and as when 
specificaily ordered by the Court to produce 
it, he did produce it though under protest, no 
action need be taken on account of his failure to 
produce the document at the first opportunity, 


Cr, Ref. made by tha District Magistrate, 
Pilibbit, dated October 27, 1934. 

Mr. G. S. Pathak, for the Applicant. 

Mr. N. U. A. Siddiqui, for Azmat 
Husain, Mukhtiar. 

The Assistant Government Advocate, for 
the Crown. 


Judgment.—This is a reference by the 
District Magistrate of Pilibhit recommend- 
ing that an order: of a Bench of Honorary 
Magistrates calling upon the complainant's 
Mukhtiar in a case pending before them to 


produce in Court a particular document: 


should be guashed, or in the alternative, 
steps be taken against the Mukhtiar under 
the Legal Practitioners’ Act. 

It appears that the complainant had 
previously filed an application in the Court 
of the District Magistrate against the 
accused, which was returned to him with 
the direction to file a regular complaint. 
Upon this the complaint in this case was 
filed.. The complainant and his witnesses 
had apparently denied that the witnesses 
also had signed the previous application. 
After the complainant and one witness had 
been examined and the second witness was 
being cross-examined, the Counsel for the 
accused filed an application before the 
Court that the application in the possession 
of the complainant’s Mukhtiar should be 
allowed to be inspected by the accused and 
that it should be caused to be filed, as there 
was an apprehension that it might be 
destroyed. The complainant's Mukhtiar 
stated that the papers with him were 
receipts in connection with this case, and 
then he was put the question by the Court, 
“Have you got in your hand the petition 
which was made by the complainant in the 
Court of the Collector?” He answered, 
“I have not got it.” After that the case 
continued. The cross-examination of the 
witness was completed, and then two more 
witnesses were examined and the statement 
of the accused was then taken down. 
Finally a charge was framed and read out. 
After the charge had keen framed, the 
accused’s Mukhtiar filed another application 
in the Court that for the sake of further 
cross-examination the application, which 
had been returned tothe complainant- and 

“which was in the hand of the Mukhtiar for 
he complainant, should be caused to be 
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filed. In reply to this application the 
accused's Mukhtiar filed a written appli- , 
cation stating that his client had given hiñ 
some papers in connection with the case, 
that the disclosure of such papers would 
have an adverse, effect on the case, that as 
a legal adviser he did not think it neces- 
sary to disclose the same and that he did 
not want to file the papers; but that if the 
Court considered it necessary that the 
papers should be filed and.thought nothing 
would go against his client if the papers 
were filed, then he would file the same. 
After this the Court heard arguments of 
both the Mukhtiars on the point and cov- 
cluded that it was necessary that the paper 
in dispute should be filed, and accordingly 
passed an order for the filing of the same. 
Upon this the complainant's Mukhtiar filed 
the document, but prayed- that it should 
be kept in a sealed cover. | AA 

The first questicn for consideration is 
whether the application was a privileged 
document which the complainant’s Mukhtiar 
could refuse to produce. Protection was claim- 
ed under s. 126 of the Indian, Evidence Act; 
but the’provisions of that section obviously do 
not apply to this case. Under that section 
a legal practitioner is rot permitted, with- 
cut his client's express consent, (1) to dis- 
close any communication made to him in 
the course and for the purpose of his em- 
ployment as such Barrister, or (2) to state 
the contents or condition of any dccument 
with which he has become acquainted in 
the course and for the purpose of his pro- 
fessional emplcyment, or (3) to disclose any 
advice given by him to his client in the 
course and for the purpose of such employ- 
ment. That section deals, therefore, with 
disclosures of communications made in the 


‘course, and also for the purpose, of his 


employment as legal adviser. He was not 
called upon to disclcse any such communi- 
cation. Again, the section apparently does 
not refer to the production of documents 
which are in the possession of a legal 
adviser but tostating the contents or condi- 
tions of any of the documents wilh which 
he has become acquainted in the course 
and for the purpose of his employment. 
Nor was he called upon to disclose any 
advice which he had given to his client, It 
follows that the proviso to that section was 


. equally inapplicable, as he was not called 


upon to disclose any communication made 
in furtherence of any illegal purpose or to 
disclose any fact which had been observed 
by him in the course of his employment 
showing that any crime or fraud had been 
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tommitted. The protection in this section 
does not refer to the production of docu- 
‘ments, as against which the client himself 
is not protected. The section dealing with 
the production of evidence is s. 162, of the 
Indian Evidence Act, under which a person 
summoned to produce a document shall, if 
it is in his possession or power, bring it to 
Court, notwithstanding any objection which 
there may be to its production or to its 
admissibility. It is for the Court to decide 
the validity of any objection to its prodac- 
tion or admissibility. The second para- 
graph of the section lays down that the 
Court, if it sees fit, may inspect the docu- 
ment, unless it refers to matters of 
State, or take cther evidence to enable it 
to determine on its admissibility. This 
paragraph certainly lays down that the 
Court has a discretion in the matter, if 
it deems fit, to inspect such a document, 
even though there is an objection to its 
production or to its admissibility, provided 
that it does not refer to matters of 
State. Except in the case of matters of 
State, the Court may inepect the document, 
though there is an objection as to its pro- 
duction. Indeed, under the last para- 
graph, the Court may even get the docu- 
ment transiated by a translator, who may 
be enjoined to keep the contents secret, 
unless the document isto be given in evi- 
dence. It would, therefore, follow that the 
Mukhtiar could not validly object to the 
order of the Court to produce the document, 
at least, for the inspection of the Court, 
before the Court decided whether the objec- 
tion to its production was or was not valid. 

These provisions should apply even to 
civil cases. Under O. XVI, r. 7, Civil Pro» 
cedure Code, any person present in Court 
may be required by the Court to give evi- 
dence or to produce any document then and 
there in his possession or power. 

In the present case, the Mukhtiar had 
much less justification for refusing to pro- 
duce the document, as it was a criminal case 
in which the procedure was governed by 
s. 91 of the Code of Criminal Procedure. 
Under that section a Court has power, if it 
considers that the production of any docu- 
ment is necessary, to issue a summons or a 
written order to the person in whose pcsses- 
sion or power such document is, to produce 
it at the time and place stated. In terms 
the section would apply to a person. who 
is absent at the time and who is called 
upon to attend the Court and produce the 
document in his. possession. It is significant 
that sub-s. 3, which contains-an exception 
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only, exempts documents which are pro- 
tected under es. 123 and 124 of the Indian 
Evidence Act, i.e, documents relating to 
affairs of State and official communica- 
tions, and not s. 126, which applies to pro- 
fessional communications made to legal 


advisers. Thus, in a criminal case even 
the protection under s. 126, cannot be 
availed of. 


The learned District Magistrate has, 
however, come to the conclusion that, inas- 
much ase. 94, Criminal Procedure Code, 
empowers the Court to issue a summons; 
and as no written summons was issued in 
the present case, there was no authority to 
call upon the Mukhtiar to produce the docus 
ment. It seems to us that the omission to 
comply with the formality of getting a 
summons issued, when the person was 
actually present in the Court room, was a 
trivial irregularity. Obviously the Court 
has inherent jurisdiction to call upon a 
person present in the Court room to produce 
a document which is in his possession at 
the time. When he is not present in the 
Court room, a summons has to be issued; 
but even that is not absolutely necessary, 
for if the Court is of the opinion that the 
document may not be produced, a search 
warrant may be issued instead of a sum- 
mons. We are, therefore, of the opinion 
that the Court was entitled to order the 
complainant's Mukhtiar to produce any 
document which he had in his possession 
at the time while in the Court room. It 
was the duty of the Mukhtiar to produce 
the document, and then request the Court 
to consider his objection as to its produc- 
tion or admissibility. 

Were it clear that the complainant's 
Mukhtiar had that particular application 
actually in his hands when he was asked 
whether he had got it in his hands and he 
replied that he had not got it, his denial 
would be a gross professional misconduct, 
because it was a deliberate attempt to 
mislead and deceive the Court. The 
denial would not be in the nature of claim- 
ing a privileged protection, but a deliberate- 
ly false statement with a view to mislead 
the Court. If this point were clear, we 
would have taken a very serious view of the 
conduct of the Mukhtiar; but as stated 
above, it appears that a considerable time 
elapsed between the denial and the actual 
production of the document in Court, with 
the result that it might well have been that 
at the particular time when he was ques- 
tioned whether this particular application © 
was in his hands, the Mukhtiar did not 
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have that document in his hands. As 
regards the delay in producing it, the con- 
duct of the Mukhtiar was certainly repre- 
hensible, but the question was one of law, 
and was not free from some difficulty, and 
the Mukhtiar concerned was an inexperi- 
enced junior practitioner. When specific- 
ally ordered by the Court that he should 
produce the document, he did produce it, 
though under protest. We would, there- 
fore, direct that no aclion be taken on 
account of his failure to produce the docu- 
ment at the first opportunity. We, however, 
decline to quash the order directing him 
to produce the dccument. Let the case be 
returned, 

N. Case returned. 


CALCUTTA HIGH COURT 
Criminal Revision Petition No. 804 of 1934 
January 17, 1935 
Nasim Att, J. 

ABDUL AZIZ—PETITIONER 
VETSUE 
Moulana Syed MOHAMMAD ARAB 
SAHEB— OPPOSITE PARTY 

Penal Code ‘Act XLV of 1860), ss. 499, 9500, 504— 
Delivery of letter to complainant, containing defa- 
. matory matter, whether publication—Offence under 
s. 504 does not depend on sensitive feeling of offended 
person but on intention or knowledge of offender. 

The delivery of the letter containing defamatory 
matter by the accused to the complainant is obvious- 
ly not a publication such as would render the ac- 
cused liable to punishment for defamation as the 
letter could not have injuredthe complainant in the 
estimation of others to whom they were not made 
known. 

The offence under s. 504, Penal Code does not 
depend upon the mere sensitive feeling of the cffended 


but upon the intention ar knowledge of the offender, . 


Such an intention may be inferred from the cir- 
cumstances attending insult, 

Messrs. Suhrawardy and A. S. M. Akram, 
for the Petitioner. 

Messrs. A. K. Fazlul Huq and Jogesh 
Chandra Singha, for the Opposite Party. 

Order.—Thisis an application in re- 
vision against the conviction and sentence 
of the petitioner under ss. 500 and 504, 
Indian Penal Code, The case for the pro- 
secution as stated in the petition of 
complaint is as follows : 

On November 15, 1933, the complainant 
Moulana Syed Mohammad Arab received 
a letter from ‘the accused petitioner in 
which the petitioner made serious alleg- 
ations against the complainant. The 
petitioner knew them to be false. He made 
those allegations with intent to insult him 
and to cause him to break the peace. The 
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petitioner communicated to Mr. Noor 
Mohammad, Kazi Abul Karim, and others 
that he had already written a letter .to: 
the complainant and told them that the 
complainant had been implicated in a 
case with Moti, prostitute, in Maharaj 
Road Estate. The complainant was thereby 
defamed and the character and credit of 
the complainant were lowered in the 
estimation of others. The accused also 
threatened the complainant that he would 
publish the false allegation to the discredit 
of the complainant. The defence of the 
accused petitioner was that the letter was 
not intended to insult or defame the 
complainant but to protect his interest, and 
therefore he did not commit any offence 
under the Indian Penal Code. The peti- 
tioner also denied the publication as 
alleged by the prosecution. The learned 
Magistrate who tried the case has not 
accepted the prosecution case that the 
statements in the letter conveyed the sense 
of association of the complainant with a 
prostitute or dancing girl of the name of 
Moti. He however held that there were 
other passages in the letter which defamed 
the complainant and that the accused 
failed to prove that he had any justification 
for making those imputationsin the letter. 
As regards publication, the learned Magis- 
trate relying on the evidence of Noor 
Mohammad, the father-in-law of the com- 
plainant, has found that the contents of 
the letter were communicated tothe said 
Noor Mohammad anda copy cf the letter 
was shown tohim. The learned Magistrate 
has also held that the accused gave the 
complainant provocation likely to lead him 
to commit a breach of the peace and 
which the accused knew to be likely to 
arise. 

Now it appears that the case for the 
prosecution as stated in the petition of 
complaint is that the accused communi- 
cated to Noor Mohammad, the father-in- 
law of the complainant, Hazi Abdul Karim 
and others, that he had already written to 
the complainant the letter in question 
and told them that the complainant had 
been implicated in a case wilh Moti, 
prostitute, in Maharaj Road Estate, and 
thereby defamed the complainant. The 
petition of complaint does not show that 
all the contents of the letter were com- 
municated to Noor Mohammad and 
others. Itis also not alleged therein that 
a copy of the letter was shown to them. 
The finding of the learned Magistrate about 
publication is based solely on the evidence 
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of the father-in-law of the complainant, 
i. e. Noor Mohammad. The other persons 
to whom the communication was alleged 
to have been made were not called. Noor 
Mohammad in his evidence stated that 
the accused showed him a copy of the letter 
and that he read the contents of that letter 
and that on reading the contents he be- 
Came aware about certain secrets and 
. about the alleged connection of the com- 
plainant with Moti, prostitute. He does 
not say that the petitioner told him that 
the complainant had been implicated in a 
case with Moti, prostitute. The allegation 
in the petition of complaint that the peti- 
tioner told Noor Mohammad that the 
complainant was implicated in a case with 
Moti, prostitute, was not substantiated by 
the evidence of Noor Mohammad. Again 
the story of Noor Mohammad that a copy 
of the letter was shown to him does not 
find a place in the petition of complaint. 
The learned Magistrate himself has not 
accepted the prosecution case that the 
statements in the letter conveyed the sense 
of the association of the complainant with 
Moti, prostitute, Noor Mohammad’s state- 
ment that he came to know of the 
connection of complainant with Moti prc- 
stitute on perusal of the copy of the letler 
cannot therefore be accepted. His evidence 
about his coming to ‘know about other 
defamatory matters in the letter on 
perusal of the copy of the same alleged to 
have been supplied by the accused cannot 
also be accepted inasmuch as the com- 
plainant in his petition of complaint did 
not say so. y 
opinion that Noor Mohammad's evidence 
on certain points is at variance with that 
of Mr. Avaris and that Mr. Avari’s 
evidence was more reliable. The learned 


Magistrate himself has observed : 5 

“The witness's (Noor Muhammad’s) memory might 
have failed him or he might have suppressed the 
fact out of anxiety to remove any supposition of bias 
against him”. 


It further appears that Noor Mohammad 
got the notice EX. A issued by Mr. Sen on 
the accused under instructions of the com- 
plainant. This notice does not mention 
‘that the letter and the contents thereof 
were published by the accused. In view 
of all these facts and circumstances it 
would not be'safe to hold on the evidence 
of Noor Mohammad alone who appears to 
be interested in the success of the pro- 
secution that there had been any publi- 
cation of the alleged defamatory matter 
by the accused. Soeven if it be held that 
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the letter contained defamatory matter, it 
has not been satisfactorily proved in this 
case that the accused published the same. 
In this view of the matter the petitioner 
cannot be convicted under s. 500 as the 
delivery of the letter to the complainant 
was obviously and nota publication such 
as would render the petitioner liable to 
punishment for defamation as the letter 
could not have injured the complainant 
in the estimation of others to whom they 
were not made known. 

As regards the question whether the 
letter really contains any defamatory 
matter, suffice it to say that the Magistrate 
himself was unable to accept the sugges- 
tion of the prosecution that the words in 
the letter conveyed the sense of the as- 
sociation of the complaint with a dancing 
girl. As regards the passages in the letter 
relating to the petitioner’s knowledge of 
certain secrets concerning the complainant, 
the learned Magistrate thought that the 
defence evidence about the publication of ` 
the pamphlet in which an attack was 
made against the Wahabias by the com- 
plainant might be true. The learned 
Magistrate, however, has keld that there 
were other passages in the Jetter wbich 
were defamatory and the petitioner had no 
justification for making these allegations 
against the complainant. The learned 
Counsel appearing on behalf of the peti- 
tioner, however, contended that his client 
made these imputations in good faith to 
protect his own interest and consequently 
he was protected by the ninth exception 
contained in s. 499, Indian Penal Code. 
But in view of my conclusion that there 
had been no publication of these imput- 
ations by the petitioner, if is not necessary 
to pursue this matter any further. 

As regards the offence under s. 504, it is 
very difficult to make out on what materials 
the learned Magistrate came to the con- 
clusion that the petitioner gave the alleged 
provocation to the complainant intending 
cr knowing it to be likely that it would 
cause a breach of the peace, It is true 
that such an intention may be inferred 
from the circumstances attending the 
insult. The offence under s. 504 does not 
depend upon the mere sensitive feeling of 
the offended but upon the intention or 
knowledge of the offender. In this case 
the prosecution has failed to prove such 
intention or knowledge on the part of the 
petitioner. The result therefore is that the 
Rule is made absolute. The conviction 
and sentence of the petitioner under - 
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ss. 500 and 501, Indian Penal Code, are 
set aside and he is acquitted. The fine, 
if paid by him, must be refunded to him. 

D. - Rule made absolute. 


PESHAWAR JUDICIAL COMMIS- 
SIONER’S COURT 
Civil Revision Petition No. 371/26-C of 
1934 
May 14, 1935 
Miz AHMAD A J.O. 
GANGA DHAR—PETITIONER 
versus 
SHER KHAN-— Opposite Party. 

Provincial Insolvency Act (V of 1920), s, 6 (h), 
(b)—Act of insolvency not mentioned in petition— 
Whether can form basis of order of adjudication— 
Transfer of property in favour of relation, when 
amounts to intention to defeat creditors— Value of 
insolvent's property—Testto judge. 

A person cannot be adjudicated as an insolvent at 
the instance of his creditors on an act of insolveacy 
nor relied on in the application against him. P. 
Kondappa v. G. Pulleppa (|), referred to. 

Therefore the mere mention by the petitioner of 
a warrant of arrest having been issued against the 
debtor during the insolvency proceedings does not 
justify the Court to take notice ofit and make it 
the basis of its order when this fact is not mentioned 
in the petition and which is ar event which happen- 
ed subsequently. 

A mere transfer of property in favour of a rela- 
tion would not per se amount to an intention to 
defeat or delay his creditors even if it affects a sub- 
stantial portion of the transferor’s estate, until and 
unless it is proved that the person concerned owes 
a large amount of money, and that he is financial- 
ly embarrassed and is, therefore, likely to take the 
property out of the reach of his creditors, 

In judging the value of the insolvent’s property, 
the market value of the property is the test to be kept 
in view and not its produce. 


O. R. P.from an orderof the District 
Judge, Derajat, dated May 7, 1934. 

Lala Hukam Chand and Qazi Abdul 
Wahab, for the Petitioner. 

Mr. Abdul Qaiyum, for the Respondent. 

Judgment —Lala Ganga Dhar, petitioner, 
lent Rs. 1,879 to Sher Khan, respondent, 
on October 14, 1931. On December 20, 
1932, Ganga Dhar preferred an application 
to the Senior Sub-Judge, D. I. Khan, 
with the request that Sher Khan should 
be adjudged insolvent. The act of in- 
solvency referred to in the petition was 
a mortgage for Rs. 1,000 executed by 
Sher Khan on September 26, 1932, in favour 
of Fateh Khan. It was alleged that Sher 
Khan's daughter was married to Fateh 
Khan’s son. The mortgage related to lands 
in 4 villages and 24/25sth share was 
encumbered; the remaining 1-25th was kept 
free, It was stipulated in this document 
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that the standing Kharif crops shall be 
gathered by the mortgagee. The peti- . 
tioner produced the Patwari to show that 
out of 3983 kanals 14 marlas an area of 
1904 kanals 6 marlas had been mort- 
gaged and that its value was Rs. 17,600, 
A reference was made in the application 
and evidence to a mortgage of his house 
by Sher Khan to Musa Khan and Abdullah 
Jan for Rs. 4,500 on March 6, 1931, long 
before the money was lent by Ganga 
Dhar. It was alleged that Musa Khan was 
the uncle of Sher Khan and Abdullah's 
sister was married to Sher Khan. 

The defence was that Sher Khan had 
enough property in other villages and that 
the transfer should not, therefore, be taken 
to have been effected with the intention of 
defeating or delaying his creditors. Patwaris 
were produced by Sher Khan. It was 
proved that he possessed 1,200 kanals of 
Jand in Hathala village, out of which 
200 kanals were under cultivation and 
200 kanals were embanked and, therefore, 
cultivable. Similarly it was proved that 
he had 300 kanals of land in village Kot Zafar 
Firo Dasti, 100 kanals cut of which were 
culturable, It was also brought on record 
that Sher Khan owned 979 kanals 13 
marlas in village Kot Daulat, 4 kanals 
16 marlas out of this area was said to be 
under cultivation and the remainder barani 
and embanked. No land revenue was 
assessed on it. Simlarly, it was proved 
that he owned 4,399 kanlas 15 marlas in 
Luni village out of which 400 kanals was 
embanked. 

The trial Judge was of opinion that 
the transfer in favour of a near relative 
of such a large amount of agricultural land 
was enough to show that Sher Khan was 
intending to defeat or delay his creditors 
and amounted to an act of insolvency as 
laid down in s. 6 (b) Provincial In- 
solvency Act. In the meantime the trial 
Judge had been informed that a warrant 
for the arrest of Sher Khan had been 
issued by the Civil Court during the 
proceedings and that it was another act 
of insolvency on his part, as contemplated 
by s. 6 (h) of the Provincial Insolvency 
Act. The trial Judge took this develop- 
ment also into consideration in deciding 
the case and declared Sher Khan insolvent 
on the strength of both the acts of inso!- 
vency referred to above. He appealed to 
the Court ofthe District Judge, Derajat. 
The Appellate Judge held that Sher Khan 
had enough property to pay off the debts 
of the petitioner and that the mere mention 
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“by the petitioner of a warrant of arrest 
having been issued during the insolvency 
proceedings did not justify the Court to 
take notice of it and make it the basis 
of its order. He, therefore, accepted the 
appeal and dismissed the petition. The 
petitioner has come up to this Comt on 
revision. I may deal with the point with 
regard to the issue of a warrant first. 
Admittedly it was not mentioned in the 
petition and is an event which happened 
subsequently. It could not, therefore, be 
used by the trial Court for the purpose 
of adjudicating Sher Khan a bankrupt. In 
a case reported in P. Kondappa v. G. 
Pullappa 119 Ind. Cas. 46 (1) the Madras 
High Court has held that: 

“A person cannot be adjudicated as an insolvent 


at the instance of his creditors on an act of in- 
solyenoy not relied on in the application against 
im. 


I do not think, therefore, that the war- 
.rant of arrest has any bearing on this 
case. The only question which remains 
for consideration is whether it is proved 
that tho transfer of September 26, 1932, 
was made by Sher Khan with the intent 
to defeat or delay his creditors in order 
to enable the petitioner to successfully 
prosecute his application under e. 9 
Provincial Insolvency Act. It is obvious 
that the onus lay on the petitioner to show 
that it was. No doubt the petitioner has 
been able to establish that the respondent 
has mortgaged a large area of agricultu- 
ral land for a very small sum, and that 
the land left with him is not very valu- 
able and productive. But is it enough? 
The fact remains that the mortgage is 
for Rs. 1,000 only and no period is fixed 
It is redeemable at the will of the mort- 
gagor and if the property is worth 
Rs. 17,000 as calculated by the petitioner 
the equity of redemption would be about 
Rs. 16,000. This equity of redemption 
cannot be overlooked when appraising the 
assets of Sher Khan. 

A naive argument has been addressed 
to me by the learned Counsel for petitioner. 
He has urged that the petitioner cannot 
getthe land sold because of the provisions 
of the Land Alienation Act, that he must 
therefore, get its produce leased out that 
the produce is being enjoyed by the mort- 
gagee and that the mortgagor has, there- 
fore, succeeded in depriving him of the 
only source from which he could recover 
the money if it is decreed by a Civil 
Court. The learned Counsel has urged 


(1) 119 Ind. Oas. 46; A R1 : 
Rul, (1929) Mad, 878, I R 1929 Mad, 910; Ind, 
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that on this consideration the act of Sher 
Khan would be covered bys. 6 (b), Pro- 
vincial Insolvency Act. He has not been 
able to cite any authority tome in sup- 
port of this legal proposition. In my 
opinion the market velue of the property 
is the test to be kept in view and not 
its produce. 

In fact a mere transfer of property in 
favour of a relation would not per se 
amount to an intention to defeat or delay 
his creditors even if it affects a substantial 
portion of the transferor's estate until and 
unless it is proved (1) that the person 
concerned owes a large amount of money; 
and (2) that he is financially embarrassed 
and is, therefore, likely to take the pro- 
perty out of the reach of his creditors. I 
have not been shown anything on the 
record to indicate that Sher Khan owes any- 
thing more than Rs. 1,879 which is the 
debt due to the petitioner. The 
petitioner says that Balu Ram, his 


uncle, has obtained a decree for Rs. £00 


against Sher Khan and (that a warrant 
of arrest was issued in execution. ‘here 
is nothing on the record to support this 
allegation. In fact it is significant that 
the petitioner has not brought any proof 
on the file to show that Sher Khan owes 
any money to other persons. He could 
have very easily produced the creditors 
and his omission to do so can be legiti- 
mately used to infer that he is not in- 
‘debted to others. Similarly, there is no 
material on the record to make cut that 
Sher Khan is in financial straits, It was 
not difficult to prove it and yet the peti- 
tioner has not done so. On the other 
hand, I am definitely of opinion that the 
property owned by Sher Khan is enough 
to pay Rs. 1,879 due to the plaintiff or 
for the matter of that Rs. 500 due to 
Balu Ram also, and even if we were to 
add a few odds and ends more, he can 
afford to pay, say, a round sum of 
Rs. 3,000. 

To sum up, the petitioner has failed in 
proving that the mortgage of 1932 was 
executed by Sher Khan to defeat or delay 
the payment of the amount due to him 
and TI have no hesitation in upholding the 


order cf the lower Appellate Court. The 
petition is dismissed with costs. Pleader’s 
fee Rs. 

D. Petition dismissed. 
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ALLAHABAD HIGH COURT 
Criminal Appeal No. 233 of 1935 
July 29, 1935 
BENNET, J. 
CHANDRABHAN LAL—APPELLANT 
versus 
EMPEROR—Opposire Party 
Penal Code (Act XLV of 1860), s. 218—Patwari, 
duties of—False entry in khasra made by Patwari— 
Loss caused to a vperson—Criminal intention— 

Offence under s. 218, if committed by patwari. 

A patwariis responsible for the accuracy of all 
entries in the khasra and must satisfy himself of the 
facts by inquiries from the persons concerned as 
well as by the field inspections, Where in making 
an entry inthekhasra he must have known of a 
transfer of the crop by the Civil Court Amin and 
that a particular person was in possession and fails 
to enter his name, he is making a wrong entry 
knowing at the time that the entry he wasmaking 
was wrong. When such entry is made with a 
criminal intent to cause loss to the person, offence 
under s. 218, Penal Code, is committed, 


Or. A. from an order of the Sessions 
Judge, Mirzapur, dated March 25, 1935. 

Mr. K. D. Malaviya, for the Appeallant. 

The Government Pleader, for the Crown. 


Judgment.—This is a criminal appeal 
on behalf of one Chandrabhan Lal, a 
patwari, who has been sentenced to one 
year’s rigorous imprisonment and Rs. 50 
fine, or in default, three months’ further 
rigorous imprisonment under s. 218, Penal 
~ Code, on the following charge:— 

“That you in 1341-F' being a public servant as 
a patwart of Kanak Sarai and as such charged with 
the preparation ofkhasra of that village framed the 
khasra of 1341-F in respect of plots Nos. 396, 397 
and 398 ina manner which you knew to be incor- 
rect; 4. e., in col.8 you did not show the possession 
of Baijnath which was actually delivered to him by 
the Civil Court Amin on July ` 20, 1933, in your pre- 
sence and instead put in cross marks in col, 8 
showing no change with intention of causing loss to 
Baijnath, ’ 

The facts alleged for the prosecution are 
that two brothers Raghunath and Baijnath 
were members of a joint Hindu family and 
they made a usufructuary mortgage of 16 
fixed rate tenancy plots to Ramdas, Bhag- 
wan Dasand Ramsarup for Rs, 3,000 on 
June 28, 1926. The mortgagees gave a 
lease of these plots to the mortgagors who 
executed a gabuliat. Rent fell into arre- 
ars and the mortgagees obtained a decree 
for arrears of rent and on May 29, 1933, 
-they got ejectment of the mortgagors from 
these plots and actual possession was 
given to the mortgagees by order of the 
Revenue Court. Learned Counsel alleges 
that there was delay in theorder of the 
Revenue Court reaching the patwari and 
it did not reach him until March 13, 1934. 
That, however, was a different order and 
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was anorder for recording the name of 
the mortgagees. oe 

In addition to the delivery of possession by 
the Revenue Court, there was a proceeding in 
the Civil Courts in which the Munsif’s Court 
granted a decree for some other money to 
the mortgagors and in execution of that 
decree the equity of redemption of the 
mortgagors in these fixed rate plots was 
attached and sold in auction and purchased 
by the decree-holders and on July 20, 1933, 
the mortgagees obtained actual possession 
ofthe plots purchased by them in this 
auction sale with the exception of three 
plots which were in the possession of some 
prior-mortgagees. Actual possession was 
obtained by the mortgagees of tho 
three plots Nos. 396, 397 and 398, which 
formed the subject of the present charge. 
Possession was made over by the Civil 
Court Amin on July 20,1933. Now the 
accused patwari was present at the time 
this possession was made over and he 
signed the dakhalnama and also a com- 
pensation statement by which the Amin 
arranged an amount of compensation for 
the value of the crop which had been sown 
by the mortgagors. The patwari alleges 
that he only came at the end of this pro» 
ceeding and did not understand what it 
was about. It is also to be noted that even 
after the order was received by the patwari 
on March 13, 1934, to record the name of the 
mortgagees over these plots the patwari 
did not comply with that order. The point 
which learned Counsel argues in regard to 
this is that the patwari thought that because 
under r. 98 of the Land Records Manual 
the rabi partal which began on January 1, 
had terminated on February 15, 1934, after 
that date he was not entitled to make the 
alteration, This view is quite wrong. 
Under r. 93, the khasra is completed by 
April 30. The order was received by the 
patwart on March 13, and therefore, it was 
his duty to have made the alteration. 

But the main point against the patwari 
is that in that rabi partal he made a wrong 
entry, that is he made certain crosses which 
indicated that the mortgagors continued 
their possession and were the cultivators 
of the crop which was standing on the 
ground at the time ofhis partal. Under 
r. 98, a patwart is responsible for the ac- 
curacy of allentries in the khasra and 
must satisfy himself of the facts by in- 
quiries from the persons concerned as well 
as by the field inspections. Now in mak- 
ing this entry the patwari must have known 
that there had been this transfer of the 
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crop by the CivilCourt Amin on July 20, 
1933. He was, therefore, making an entry 
which he knew to be false. Considerable 
argument has been made in regard to 
some remarks in the judgment about the 
patwart neglecting to report the change of 
cultivator to thesupervisor Qanungo. Such 
a report would be made under r. 22, sub- 
r. (3). Butit does not appear to me that 
the Oourt below regarded this matter as 
the ground for a conviction as this matter 
is no part of thecharge against the patwari. 
I consider that the patwari made a wrong 


entry knowing at the time that the entry 
he was making was wrong. 
The questicn is whether he had the 


criminal intent which vould bring the case 
under s. 218, Penal Code. Learned Counsel 
suggested that the patwart may have 
forgotten or may have made a mistake. 
The circumstances are that in the month 
of Asarh, 1933, when the mortgagee wanted 
to cultivate these plots he was resisted and 
a report was made by Baijnath in the 
thana. The Sub-Inspector apprehending 
that there might bea breach of the peace 
came to the srot and in his presence 
Raghunath and Baijnath, the mortgagees, 
got these plotsin question ploughed and 
eown. I consider that such a proceeding 
must have been well within the knowledge 
of the patwari and that when the sub- 
sequent dakhalnama was made on July 20, 
1933, he must have been well aware that 
all actual possession and legal title had 
passed from the mortgagors, The result 
of the patwari making this wrong entry 
for the mortgagors was that when the mort- 
gagees went to cut the crop on these 
numbers on March 1, 1934, there was a 
riot and the mortgagors were convicted 
of riot and of causing hurt to the mort- 
gagees. I consider that in view of this 
circumstance the Court cannot take a 
lenient view of the conduct of this patwari. 
By making a false entry he has induced 
the former tenants to commit a riot ; and 
if such a false entry had not existed, they 
would probably not have endeavoured to 
resist the mortgagees by force. Under 
these circumstances, the sentence imposed 
by the lower Court cannot be considered 
excessive. 

Accordingly I dismiss this appeal. The 
` accused must surrender to his bail and 
undergo the rest of his sentence. 

N. Appeal dismissed. 
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MADRAS HIGH COURT 
Civil Revision Petition No. 10 of 1934 
November 2J, 1934 
VENKaTssUBBA Rao, J. 
NARPINA VEERAMMA. —PLAINTIFF— 
PETITIONER 
versus 

GADDE VENKATANARASAMMA 

AND ANOTHER — DEFENDANTS — RESPONDENTS 

Court Fees Act (VII of 1870), Sch. II, Art. 
17-A (iii), Art. 17-A (i)—Suit for declaration that 
adoption and subsequent wills are invalid —~Proper 
court-fee— Distinct reliefs. 

A person died leaving a widow, the first defend- 
ant, and an adopted son, the second defendant. He 
made a will giving authority to his wife to adopt 
inthe event of the second defendant dying and 
subsequently made anotherjwill bequeathing his 
share of the family properties’ to the Ist defendant 
on the footing that he had become divided in status 
from his adopted son. The suit was for three 
reliefs; (4) a declaration that the adoption was in- 
valid, (ti) that the first will was invalid, and (tit) 
that the second will was also invalid. The suit 
was filedin the Sub-Oourt and the value of the 
properties for purposes of jurisdiction was stated to 
bé 4 lakhs ; 

Held, ʻi) that the plaintiff had to pay Rs. 560 for 


the first relief under s. 17-A (iit) of Sch. Il to 
the Court Fees Act; 
(it) that he had to pay an additional court-fee 


Rs. 500 each for each of the two additional reliefs 
under Art. 17-A (i) ofthe Court Fees Act, as these 
two were distinct and independent reliefs. 
Kalliya Pillai v. Ramaswamy Pillai (1), referred 
t 


0, 

C. R. P. under s. 1150f Act V of 19C8 
praying the High Court to revise the 
order of the Court of the Subordinate 
Judge of Amalapuram, dated November 
23, 1933, and made in Original Suit No, 34 
of 193], 


Mr. V. Viyanna, for the Petitioner. 

The Government Pleader and Mr. B. 
Salyanarayana, for the Respondents. 

Judgment.—The question raised in 
this case is whether proper court-fee has 
been paid on the plaint. One Venkata- 
ratnam died leaving the lst defendant, 
his widow ; the 2nd defendant is said to 
have been adopted by him on May 6, 1928. 
On November 6, Venkataratnam made a 
will giving authority to the lst defendant 
to make another adoption in the event of 
the 2nd defendant dying. On November 
21, he made another will bequeathing his 
share of the property tothe lst defendant 
on the footing that he had become divid- 
ed in status from his adopted son. Three 
reliefs are prayed for in the plaint: (1) a 
declaration that the adoption made by 
Venkaratnam is invalid; (2) that his 
will dated November 6, 1928, is invalid 
and (3) that bis will dated November 28, 
1228, is also invalid, 
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In regard to the first relief, the case direct- 
ly falls within s. 17-A. (iii) of Sch. II to the 
Court Fees Act. Therelief claimed is a 
declaration that the 2nd defendant's adop- 
tion is invalid and the suit has been 
filed in the Sub-Oourt ; the value of the 
property according to the plaintiff for 
purposes of jurisdiction being four lakhs of 
rupees, the court-fee payable is Rs. -500. 
The lower Court’s conclusion on the point, 
which is in accordance with the view 
taken in Kalliya Pillai v. Ramaswami 
Pillai (1), is correct. 

Next, if the plaintiff fails on the issue 
relating tothe adoption, the suit fails as 
his Counsel Mr. Viyanna suggests and 
nothing further remains to be done, but 
should he succeed on {that issue, in other 
words, should the Court, agreeing with him 
hold that the adoption is invalid, then the 
other two reliefs become material. In 
regard to each of these two remaining 
reliefs, the caseis governed by Art. 17-A. (i) 
which refers to suits to obtain declaratory 
decrees where no consequential relief is 
prayed. In such acase, the plaint having 
been presented in the Sub-Court, the court- 
fee payable is Rs. 500 if the value for pur- 
poses of jurisdiction is Rs. 10,000 or upwards. 
In regard tothe second relief, the value 
of the property is the same as in regard 
to the first, i.e., four lakhs. In regard to 
the third, the property bequeathing to the 
lst defendant being the half share 
of Venkataratnam, the value of the subject- 
matter would be two lakhs. That being 
80, In regard to each of these two reliefs 
(second and the third reliefs), the court-fee 
payable would be Rs, 500. It is argued 
that to hold so, would amount to compell- 
ing the plaintiff to value the same property 
thrice, but I am afraid this cannot be 
helped. None of the reliefs claimed can be 
said to be superfluous or unnecessary and 
eachis independent of others. Nothing 
compels the plaintiff to claim the three re- 
liefs, and they being distinct and 
independent, the requisite court-fee in 
regard to each of them must be paid. 

The lower Oourt's view that in regard to 
these three reliefs Rs. 1,50) should be in 
the aggregate be paid as court-fee, is 
therefore correct. The Civil Revision 
Petition is dismissed with costs. Time 
for payment of the deficient court fee 
is four weeks from this date. 

A. Petition dismissed. . 

(1) 119 Ind. Oas. 35: 56M LJ 394; (1929) M W N 


236; 29 L W584; A I R 1929 Mad, 396; Ind. Rul, 
(1929) Mad, 867, 
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BOMBAY HIGH COURT 
Original Civil Juriction Suit No. 619 
of 1930 
March 4, 1935 
TyARJI; J. 
MATHURADAS VASSANJI AND OTHERS— 
PLAINTIFFS 
VeETSUS 


RAIMAL HIRJI AND 0OTHERS— 
s DEFEN DANTA 

Succession Act (XXXIX of 1925), ss. 323, 211, 307» 
360— Result of s. 323, whether similar to trust— 
Administralion—Executrix pledging property to 
trustee in lieu of amount due— Decree on pledge— 
Decree, whether binding on other creditors —Trustee, 
whether gets priority by reason of decree—Executcr 
if can mortgage property to one creditor in prefer- 
ence to others—Stranger paying consideration to 
executor—Stranger, if should see administration of 
consideration —' Distribution” in s. 360, whether 
covers payments both to creditors and legatees— 
Proviso to s. 360—Effect of notice restricted. 

In some respects the result under s. 323, Succes- 
sion Act, is similar to that where a trust is created, 
and the representative is considered a, trustee for 
the persons interested in the estate, and must 
icpount of any advantage made by him. [p. 536, col, 
1, < 

In lieu of an amount due to trust from estate, 
the executrix pledged certain property to the trust. 
The trustee obtained a decree on the pledge. In a 
suit brought by other creditors for declaration that 
the trustee obtained no priority over their claim 
by means of the decree : 

Held, the decree in the suit on the pledge 
was not binding on the plaintiffs who were not 
parties thereto; that the previous action of the 
executrix purporting to give toone of the creditors 
security ofthe property in which all the creditors 
of the estate had such an interest ass. 323, con- 
templated was unauthorized; that the proceedings 
based on that pledge did not bind the other cre- 
ditors; that in any case the decree could not be 
satisfied except in accordance with s. 323, Succes- 
sion Act, and indue course of administration. 


Section 323, Succession Act, deals only with such 
debts asthe executor knows of. Section 323, is so 
worded asto present the law primarily from the 
former aspect—of the creditor's rights, the exe- 
cutors duty being torender to them their rights. 
In so far as s. 323 placesa limit on the powers of 
the executor to pay one creditor in preference to 
another, and distinguishes the executor's rights 
from the rights of the testator, it may becontrast- 
ed with s. 220 which generally entitles the admi- 
nistrator to all the rights belonging to the intes- 
tate. Ifthe executor may not pay any creditor 
except on an equal and rateable basis, he may not 
mortgage the assets for making any payment in 
excess of the rateable and equal payment due to the 
creditor. f 

The substratum of ss. 211, 307, Succession Act, 
is that if a stranger to the estate has paid con- 
sideration to the executor, so far as the estate is 
concerned, it is merely one form of asset taking the 
place of another, And, on the other hand, there is 
no duty onthe stranger to see that the price or 
consideration given by him is put to any particular 
use, or is duly administered bythe executor. Whale 
v. sir Charles Booth (2) and Scott v. Tyler (3), fol- 
lowed. 

The expression “ distribution "in s. 360, Succession 


534 
Act, must be deemed to cover payments in discharge 
of the claims of creditors, as well as payments of 

* legacies, 

The proviso to 8. 360, Succession Act, restricts the 
effect of the notices}to the liability of the executor 
alone; it leaves the other rights untouched. [p. 
538, col. 1.) í 

Messrs. V. F. Taraporewala and Jamshed 
Kanga, for the Plaintiffs. 

Messrs. M. C. Chagla and C. K. Daphtary, 
for the Defendants. 


Judgment.—One Khetsey died at 
Limbdi in Kathiawar on March 6, 1922. He 
left a will appointing his widow Bai Vejbai 
as executrix. Probate was obtained by Bai 
Vejbai on a petition dated June 13, 1922, 
In the schedule to the petition the assets 
were shown as Rs. 55,82,521-5-4 and the 
debts as Rs. 36,18,567-2-0, leaving a net 
estate of Rs. 19,63,951-3-4. The assets 
were not completely administered by Bai 
Vejbai, and on her death a petition for 
double probate was filed on January 6, 
1924. The total assets as therein stated 

. were Rs. 27,01,756-10-3 and the debts 
Rs. 23,82,153-1-0 leaving the net assets of 
Rs. 3,19,603-9-3, 

During the time that Bai Vejbai was 
administering the estate, defendant No. 1, 
Raimal Hirji, applied to her for payment 
of a sum due to himself as trustee of an 
institution (a Jain Boarding School at 
Palitana) established by the deceased on 
October 23, 1905. Under the trust deed 
the trustees were authorized to retain the 
sum dedicated by the deceased Khetsey 
Khiasey in the firm of Hirji Khetsey & Oo., 
of which the deceased was the proprietor, 
and it was so retained up to the time 
of his death. It therefore becamea debt 
due from the firm and consequently from 
the estate of Khetsey Khiasey on his deatn. 
When defendant No.1 demanded payment 
of this sum from the executrix he was 
told that the sum would be paid within 
six monthsand requested to wait for that 
time. In the meantime she pledged the 
documents of three immovable properties 
belonging to the estate by way of equit- 
able mortgage for securing his claim. I 
believe the plaintiffs’ evidence as to the 
circumstances in which the demand for 
payment was made. I think defen- 
dant No. 1 had come to know at that time 
of the decree for four lakhs (Ex. G) against 
the estate, and was aware of its having 
become problematical whether the estate 
would be able to pay all its creditors in 
full. Subsequently on June 21, 1926, 
defendant No. 1 brought a suit (No. 1417 
of 1926) on his equitable mortgage. A 
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preliminary decree was passed dated July 
13, 1926. The decree was made absolute 
on March 31, 1927, , 

In substance the present suit is to 
prevent that decree from being executed 
50 as to infringe the rights of the other 
creditors of the deceased. Declarations 
are accordingly sought that the mortgage 
in favour of defendant No. 1 was un- 
authorised and not binding upon the 
other creditors of the estate and that the 
decree is not binding upon the other 
creditors; and it is prayed that the pro- 
perties purported to be mortgaged should, 
if necessary, be followed in the hands of 
defendant No. i, for the purpose of having 
the debts of all the creditors liquidated 
therefrom, without priority, and equally 
and rateably as far as the assets of the 
deceased extend: Succession Act, s. 323 
and s. 360, proviso. It is admitted that. 
the executrix committed a breach of the 
duty of equal and rateable payment of 
debts. The personal liability of the exe- 
cutrix to make good the loss to the 
other: creditors (Succession Act, s. 368) is 
also admitted, The real. question that I 
have to decide is whether the other 
creditors, who will suffer by the breach, 
have a right to follow the property pur- 
ported to have been transferred by this 
breach—or rather to prevent the decree 
being executed in enforcement of the 
mortgage purported to have been made in 
disregard of their rights. 

The question becomes acute because 
although the petitions and schedules to 
which I have referred indicate that the 
net estate was very large, yet subsequent 
events have proved it to be insolvent 
and extremely difficult of administration. 
(His Lordship briefly stated the events 
that caused depreciation of the assets 
of the estate, and proceeded.) The 
assets of the estate have thus been 


‘gradually depreciating, and its liabilities 


have been gathering force by accumulations 
of interest and other charges. The Suc- 
cession Act, s. 323 (to which I shall refer 
more fully), provides for an equal and 
rateable payment of the creditors: no 
creditor who has been paid off can there- 
fore contend that when he was paid, the 
estate had depreciated to a less extent, 
and that if all the creditors had been 
paid at the same time as himself, they 
would have been in as favourable a position 
as himself. And no such argument has 
been addressed to me. 

I will consider first the substantial 
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rights of the parties, dependent mainly 
upon the legislative directions in the 
Succession Act, laying down the manner 
in which the estates of deceased persons 
shall be administered. It will then be 
necessary to consider certain adjectival 
difficulties. The central position amongst 
the sections relevant to the present case is 
occupied by s. 323, Succession Act (KX XIX 
of 1925), which reproduces s. 282, 
Act X of 1865. Section 323 runs: “Save 
as aforesaid,” viz., save as to the payment 
first of funeral and death-bed expenses 
under s. 320; secondly, of the expenses 
of obtaining forensic recognition and other 
judicial proceedings under s. 321, and 
tirain, the payment of wages under 
8, 322: 

“No creditor shall have a right of priority over 
another; but the -executor or administrator shall 
pay all such debts as he knows of, including his 


own, equally and rateably as far as the assets 
of the deceased will extend,” 


But for this section the executor would 
be under no duty to pay the creditors 
equally and rateably. He would have 
the option to prefer one creditor to another 
just as the deceased in his lifetime may 
do. The hands of executors in England 
are on the other hand free so far as pre- 
ferring one creditor over another is con- 
cerned. In this respect s. 323 is an 
innovation. In regard however to equal and 
rateable distribution amongst the legatees 
after payment of the creditors, the law 
in India agrees with that in England. 
So far as equal and rateable distribution 
amongst legatees is concerned, specific 
methods are laid down in the Act so that 
effect may be given tothelaw. Appropriate 
remedies are given (a) to ensure to creditors, 
the satisfaction of their debts in priority 
to the distribution of the assets amongst 
the legatees: and (b) to ensure to legatees 
equal and rateable distribution amongst 
themselves within the limits prescribed. 
The provisions with regard to such priority 
and equality as the law in England re- 
cognizes in the case of creditors and 
legatees, appears in effect to be reproduc- 
ed in India in Ohap. XII, Succession 
Act, ss, 356-367. 

Under s. 323, however, the rights of all 
creditors in India become interdependent: 
the rights of each creditor are brought 
into relation with the rights of all others: 
that is not the case in England. These 
new relations required provisions dealing 
with circumstances similar to those con- 
templated with reference to legatees in 
ss. 361-365, e. g, it might have been 
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specifically provided whether or not A 
creditor who had not received equal and 
rateable payment had any rights against 
another creditor who had received more 
than his due on an equal and rateable 
basis—in a manner analogous to that in 
which legatees are given appropriate 
rights amongst themselves. But this has 
not been done. The Act is silent in re- 
spect of such questions. So that the case 
that arises in regard tothe present estate 
has not been expressly legislated upon: 
and the question, whether, where the 
executor has committed a breach ofs. 323, 
there is (apart from the liability of the 
executor under s. 368) any remedy open 
to the general body of creditors whose 
tights have been frustrated—has to be 
determined by reference to the indications 
of what the legislature must be deemed to 
have intended, 

The executrix in this case is dead. I 
must here refer to a point that has not 
been taken. It might have been argued 
that the principle underlying s. 363— 
under which an unsatisfied legatee can- 
not oblige a satisfied legatee to refund 
without resort in the first inetance to the 
executor who has misapplied the estate— 
must (with the necessary mutations) govern 
the present claim. But that has not 
been argued, because it is admitted that 
in the present case that principle would 
not come in the way of the plaintiffs, if 
they have otherwise any remedy against 
a creditor who has been overpaid or has 
received undue priority, At any rate 
as I felt pressed by the question, I 
drew the attention of Counsel to Hunter 
v. Young (|) where Bramwell and 
Baggallay, L. JJ., doubtingly agreed with 
Thesiger, L. J., in holding that the executor 
was not a necessary party to the action. 
That action was brought by the creditor of 
a deceased solicitor, Witley. The defend- 
ants to the action were the assignees of the 
residuary legatee of the residuary legatee 
of Witley (the two intermediate residuary 
legatees being dead). It was held that the 
surviving executor of the original debtor 
(Witley) was not a necessary party 
to the action against the assignees; thatif 
the defendants wished to bring the executor 
before the Oourt, their proper course was 
to apply to have him made a party. In 
spite of my drawing Counsel's attention to 
this case, no similar point was made before 
me. I think the defendant’s Counsel was 

(1) (1879) 4 Ex. D 256; 48 LJ Er, 689; 27 W R 
637; 41L T 142. 
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right in not doing so, as mot only is Hunter 
v. Young (1) against him, but also the facts 
(1) that the suit is brought on behalf of all 
the creditors, (2) that there is a decree 
against the executrix, and (3) that the 
executrix is dead, Atthe same time in the 
case before me there are no circumstances 
corresponding to those that seem to have 
‘been chiefly responsible for the doubts that 
two of the learned Lord Justices felt. Thus 
in the first place Bramwell, L. J., remarks 
(page 261*): 

Lea suppose that the executor was dead, in- 
testate and insolvent, would the creditor be bound 
to get some person appointed administrator de bonis 
non beforehe could sue the residuary legatee? I 
think not.” 

Secondly, Baggallay, L. J.S remarks on 
page 263* indicate that though the executor 
might still be liable—and the reporter's 
‘footnote on page 263* shows that he clearly 
was-—yet as the view of Thesiger, L. J., laid 
down a convenient rule of practice, he was 
willing to adopt it. Thirdly, the last para- 
graph of Thesiger, L, J.’s judgment is to 
this effect (p, 264*): 

“Tt seems unreasonable that the plaintiff in cases 
like the present should be bound to make the 
executor a party, when the plaintiff's case is that she 
has no ground of claim against the executor, and 
might have to pay his costs if she did join him asa 
defendant.” 

The legislature not having completely 
worked out the scheme by which the 
provision of equal and rateable distribu- 
tion amongst creditors shall be enforced, 
the arguments on behalf of the plaintiffs 
were directed to enhance and of the defend- 
ant to minimise the effect of s. 323. In 
order that the relative powers and duties 
of the executor and the rights and dues of 
the creditor may be determined, all the 
relevant provisions of the law must be 
considered together. Mr. Taraporewala 
for the plaintiff strenuously pressed that 
s. 323 has the effect of creating a charge or 
trust in favour of all creditors, so ‘that each 
creditor must be deemed to have a charge 
on each item of the assets of the estate, of a 
beneficial interest in it: just as the cestui 
que trust has in trust property; and that 
each creditor may assert his right in the 
same manner as a charge-holder or benefici- 
ary under a trust may do: in particular 
that the assets -may be followed just as 
trust property may be followed. 16 may 
be conceded that in some respects the 
result under s. 323 is similar to that where 
a trustis created, and no doubt the re- 
preseniative is ‘considered a trustee for the 
persons interested in the estate, and must 


*Pages of (1879) 4 Ex, D.—[Ed.] 
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account forany advantage made by him: 
Williams on Executors and Administrators, 
12th Edition, 1930, Vol. 1, page 567, But the 
language ofs. 323 is very different from 
that, for instance, of the Trusts Act, s. 6. 
No advantage seems to result from 
paraphrasing the language of the legislature 
into different terms, which may or may not 
have the same legal effect. For further 
light on s. 323, itis preferable to turn to 
the other sections of the Succession Act, 
and not to call in the aid of .the law of 
trusts or charges, unless the Act itself 
poets some indication that this should be 
one. 

Much reliance was placed for the defend- 
ants on the fact that, under s. 211 the whole 
of the estate vests in the executor, and he 
is empowered under s. 307 to dispose of 
the property of the deceased in such 
manner as he may think fit. The decisions 
of Lord Mansfield,C. J. in Whale v. Sir 
Charles Booth (2) and of Lord Thurlow in | 
Scott v. Tyler (3) at page 725* were relied 
upon. It seems to me that these sections 
and decisions as to the executor’s powers 
of disposition are not to be taken as guides 
for deciding the questions that arise. They 
refer primarily to the powers of the executors 
when dealing with outsiders or strangers 
to the estate. Their substratum is that if 
a stranger to the estate has paid consider- 
ation to the executor, so far asthe estate 
is concerned, it is merely one form of asset 
taking the place.of another. And, on the 
other hand, there is no duty on the stranger 
tosee that the price or consideration 
given by him is put to any particular 
use, oris duly administered by the exe- 
cutor. The powers of the executor to effect 
such a change inthe form ofthe estate 
cannot throw light on the manner in which 
he must fulfil his duties to the creditors 
under s. 323. 

Section 323 lays down the duty of the 
executor to pay equally and rateably, and 
to pay neither more nor less. This pro- 
vision comes asa sequel to the provision 
that no creditor shall have a right to pri- 
ority over another: it seems tobe the inten- 
tion ofthe Legislature to cut down each 
creditors claim: he is not to be entiled to 
his full debt, but merely toan equal and 
rateable payment out of the assets: each 
creditor can merely -require the executor to 
perform his duty, viz.,to pay debts out 


(2) (1792) 4 T R 625n; 4 Doul 36n, 
(3) (1788) Dick 712. 


*Page of (1788) Dick—| Ed.) 
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of the assets equally and rateably: the 
executors duty excludes from his com- 


petence the power to pay one creditor wi'h 
the possible result of disproportionate re- 
duction in, or loss of, the claims of the 
others. The words that no creditor shall 
have priority over another seem to have 
the same effect in regard to debis as is 
stated in greater detail in s. 359, in regard 
to legacies. The creditor cannot require 
the executor to act contrary tos. 323. He 
cannot demand payment to himself, an 
individul creditor, without payment to the 
rest. The question may be considered from 
two aspects: (1) The duty cast upon the 
executor to discharge the liabilities of the 
deceased, and to pay the legacies bequeath- 
ed byhim; and (2) the right of the credi- 
tors and legatees to receive their dues 
from the estate. The latter right does not 
in all respeets correspond with the former 
duty, the latter is in excess of the former in 
that the executor may be exonerated 
(s. 358) or may lose his right to call upon 
a legatee to refund (s. 357), and yet the 
-creditor of legatee may be entitled to 
“follow the property,” or to ask fora refund: 
the Succession Act, ss. 356 and 360; Knatch- 
bull v. Fearnhead (4). Moreover, s. 359 deals 
with the discharge of a debt of which the 
executor had no previous notice. Section 323 
deals cnly withsuch debts asthe exesutor 
knows of, Section 323 is so worded as to pre- 
sent the law primarily from the former as- 
pect—of the creditor's rights, the executor's 
duty being to render to them their rights. In 
so far as s. 323 places.a limit on the powers 
of the executor to pay one creditor in pre- 
ference to another, and distinguishes 
the executor’s rights from the rights of 
the testator, it may be contrasted with 
s. 220 which generally entitles the ad- 
ministrator to all the right belonging to 
the intestate. Ifthe executors may not 
pay any creditor excepton an equal and 
rateable basis, he may notmortgage the 
assets for making any payment in 
excess of the rateable and equal payment 
due to the creditor. 

For the purpose of determining the full 
effect to be given tos. 323, the section 
that was most canvassed was s. 360. This 
section lays down acourse of procedure 
by following which the executor may protect 
himself from any liability in regard to the 
assets he distributes, as against a person 
of whose claim he has had no notice. The 
procedure that the executor must follow to 
clothe himself with the protection under 

(4) (1837) 3 My & Or, 122; 1 Jur, 687. 
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s. 360 is to give notice to creditors and 
others to send him their claims against 
the estale of the deceased. After the ex- 
piration of the time named for sending 
in claims, the executor may distribute the 
assets in discharge of such claims ashe 
knows of, without being liable for the 
assets so distributed to any person of whose 
claim he had nonotice at the time of such 
distribution. Then follows a proviso on 
which much reliance is placed on behalf 
of the plaintiffs. I will deal with it pre- 
sently. 

It was strenuously argued by Mr. Chagla 
(who throughout argued with great ability 
and care) that s. 360 throws no light on 
the question: (1) In the first place, it was 
argued that the expression “distribution” 
in s. 360 must be understood in the res- 
tricted sense in which it was stated to ke 
understood in English Law, wiz, as the 
application of the estate to payment of the 
legacies, so that ‘‘distribution” cannot apply 
to payments of debts due to creditors. 
The construction of s.360that this would 
lead to, however, seems not possible in 
view of the position brought about by 
s. 323. Section 360 is based on Lord 
St. Leonard's Act, 22 and 23 Vic. c, 35, 
8. 29, which has now been replaced in 
England by the more comprehensive 15 
Geo. V., c. 19, s 27 (the latter applies 
to trustees as well as to personal repre- 
sentatives), The section on which s. 30 
is based is set out in Hunter v. Young (1), 
to which I referred before: If no credi- 
tor could have complained that another 
creditor had been paid without an equal 
and rateable payment to himself—if there 
had been no duty on the executor to pay 
all debts equally and rateably —the expres- 
sion “‘distribution” in s. 360 might have 
been restricted to payments of legacies, 
and the section might have been construed 
on the footing that making payments to 
creditors is not “distribution.” But the 
effect reading s. 360 in that restricted 
manner in India would, in view of s. 323, 
be that if the executor after due notice 
under s. 360 applied the assets in dis- 
charge of the claims of creditors known 
to him, and then distributed the assets to 
the legatees, then he would be free from 
liabitity for the assets so applied only 
in regard to the distribution to the lega= 
tees: but he would continue to be liable 
in regard to the assets applied in dis- 
charge of the claims of the creditors,— 
which would reduce the section to absur- 
dity. The situation cannot arise under 
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the law in England. The expression 
“distribution” in s. 360 must, therefore, be 
deemed to cover payments in discharge of 
the claims of creditor, as well as payments 
of legacies. 

(2) Secondly, it was argued that since 
no such notices were given as s. 360 
requires, the section never came into opera- 
tion, and so the proviso cannot affect the 
question. But this argument does net 
withstand examination. The proviso to 
sg. 360 is in these terms: 

“Nothing herein contained shall prejudice the right 
of any creditor or claimant to follow the assets, or 
any part thereof, in the hands of the persons who 
may have received the same respectively." i 


Its effect is that even where the exe- 
cutor is protected from liability by reason 
of his having given the appropriate notices, 
the right of a creditor or claimant to 
follow the assets is not prejudiced. Much 
less therefore can the right to follow the 
assets—whatever that might be—be pre- 
judiced when nonotices have been given. It 
follows that the significance of the proviso 
cannot belessened by there being no notices. 
It restricts the effect of the notices to the 
- liability of the executor alone: it leaves 
the other rights untouched, 

(2) It cannot be denied, on the other hand, 
that the proviso by itself does not create any 
new right. It assumes the existence of aright 
to follow the assets. But the Legislature can- 
not lightly be taken to assume the existence 
of rights which do not exist and it seems to 
me that in giving effect to the series of 
sections, the proviso cannot be brushed 
aside. Its weight is, no doubt, considerably 
lessened by the fact that the rights of 
the creditors to receive only a rateable 
payment are not worked out in the Act 
in the'same manner as the law in res- 
pect of the analogous rights of the legateer. 
Thus under es. 356 and 359 the executor 
is expressly empowered to call upon legatees 
who have been paid under the order of 
a Court to refund, if the assets are in- 
sufficient to pay all the legacies (s. 356), 
or to discharge a debt of which he had 
no notice (s. 359), and a creditor may 
under s. 361 call upon a legatee to refund, 
but the creditor is given no such right 
expressly as against another creditor. The 
absence of such provisions was the stron- 
gest argument in favour of the defendants 


and the greatest obstacle against the 
plaintiffs. 

I have carefully considered the two 
alternatives: The first is (a) that the 


Legislature deliberately omitted to make 
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provisions against an unduly favoured 
creditor that it deliberately refused to 
safeguard the rights of the creditor who 
had not received rateable payment. The 
consequence of this view would be to give 
to s. 323 only such effect as its express 
terms necessarily demand and to draw no 
consequential rights from s. 323: not even 
a right to prevent the executor from in- 
fringing his duty. The second alternative 
(b) is to give play to the intention of the 
Legislature as expressed in s, 323, and to 
take guidance from the analogy of the 
provisions in favour of legatees. This in 
a way, assumes that the omission by the 
Legislature to work out its intention in 
appropriate enactments was a mere over- 
sight: Of these two alternatives the 
latter seems more acceptable, An over- 
sight on the part of the Legislature must, 
it is true, be accepted as a. basis for 
interpreting an enactment, with the utmost 
caution. But the explanations of the 
oversight seem to be adequate. (1) Sections 
356 to 365 are taken directly from English 
decisions. There would te no correspond- 
ing decisions by the Courts in England 
dealing with the questions that arise out 
of the change in the law introduced by 
s. 3823. (2) Moreover—and this goes to 
the root of the matter—the outstanding 
instances, in which the rule replaced by 
s. 3823-comes into operation in England, 
are those in which the executor, teing a 
creditor of the deceased, paya himself in 
priority to other creditors. This particular 
application of the rule, I believe, so over- 
shadows all others, that for practical pur- 
poses the alteration inthe law introduced 
by s. 3-3 may well have been considered 
as being no more than withdrawing this 
privilege from the executor: (The section 
specifically refers to a debt of the executor 
or administrator himself), A payment to 
a creditor, who is not the executor himself, 
may, therefore, be very easily overlooked. 
(3) Then again, the indications contained 
in the sections as they stand, support the 
second alternative. If the relevant provi- 
sions of the Act—es. 323, 325, 327, 358, 
359, 360 (proviso), 361, 362—are considered, 
it appears that the adoption of the first 
alternative would in some cases reduce 
the imperative terms of s. 323 to a 
mere recommendation ; in other cases the 
relative rights and liabilities of the exe- 
cutor, the injured and the unduly favoured 
creditor, and the legatee, are rendered 
perplexingly unequal. 

Apart from other principles which may 
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or may not be introduced, s. 323 does 
lay down what the rights of the creditors 
in India are. Ordinarily it would be the 
duty of the Court to assist parties in obtain- 
ing what the Legislature confers upon them 
as their rights, and to resist the attempts 
of other parties to secure for themsslves 
more than what has been laid down as 
their due. As a matter of substance— 
apart from the difficulties of procedure to 
which I shall presently address myself— 
the creditors of the estate must be entitl- 
ed to protection of their rights under s. 323 
to receive equal rateable payment. In so 
far as such sections as se. 356, 359 and 
361 are ancillary to an equal and rateable 
distribution amongst legatees, they partake 
of an adjectival charactér. In that sense 
the entire question before me may be 
considered to be one of procedure—whether 
the precise reliefs that the plaintiffs seek— 
intervention at this stage to prevent a 
breach of the executrix’s duties being 
consummated—are available to them in 
the circumstances of the present case, 
particularly in view of the proceedings 
already taken in the mortgage suit. The 
decision cited in this connection must be 
taken as determinative of the presence or 
absence of the specific remedies then under 
consideration. A particular remedy may 
not have been available in the particular 
circumstances. From that it does not 
follow that the plaintiff would not have had 
open to him the same or other remedy in 
different circumstances. 

The earliest case cited in this connec- 
tion was Nilkomul Shaw v. Reed (5). The 
case refers to s. 203 of Act VILI of 1859 
and to ss. 279-282, Succession Act, 1865, 
These sections correspond to s. 52 of 
the present Civil Procedure Code and 
58. 320-322, Succession Act, XX XIX of 1925, 
In citing the judgment I shall for con- 
venience refer to the sections now in opera- 
tion. In Nilkomul Shaw v, Reed (5) one 
Mrs, Reed, the representative of a de 
ceased debtor, was the defendant. She 
was entitled as such representative to a 
certain fund which had been attached 
before execution. She objected to the 
whole of the plaintifi's claim being satisfied 
out of the fund. ‘This question was con- 
sidered by the Court, the whole amount of 
the assets left by the deceased was 
ascertained, and it was held that the plain- 
tiff was entitled to what remained after 
deductions under ss. 320-322, Succession 
Act. Mrs. Reed, as the representative, 

(5) 12 B L R 287; 17 W R 513. 
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applied for a review of this order, on the 
ground that, in so determining, the Court ° 
had wrongly excluded from equal and 
rateable payment out of the funds, the 
other admitted creditors of the estate who 
bad not obtained decrees. Couch, O, J, 
and Ainslie, J., held that the Civil Pro- 
cedure Code, s. 52, entitled the decree- 
holder to have his decree satisfied out 
of assets not duly applied ; that 
8. 323, Succession Act, did not in- 
terfere with that right; but that all that 
s. 323 did was to point out the mode 
in which the executor was to administer 
the estate; that it did not enable the 
executor where a decree had been obtained 
against him to say that no portion of the 
assets was to be paid in satisfaction of 
the decree; and that the executor was 
not enabled by s. 323 to deal with the 
assets as if no decree had been passed. 

The fact that distinguishes the present 
case is that there the other creditors were 
not before the Court. The question 
whether they could object to the assets 
being applied in disregard of their rights 
under s. 323 was not under consideration. 
In Bai Meherbai v. Maganchand (6), there 
was a question of res judicata; the Court 
could not go against a previous decision 
by which the parties before it were bound. 
In the case before me there is no ques- 
tion of res judicata. There a decree had 
been pacsed on a debt of the deceased 
against his administrator; in execution of 
that decree part of the assets had been 
sold; the execution proceedings had been 
completed; and a sale-deed executed on 
September 16, 1893. Then, three years 
later, the widow of the deceased had the 
previous certificate of administration can- 
celled, and obtained a fresh certificate of 
administration. She then brought the suit 
questioning the validity of the debt as 
well as all the proceedings basal on the 
debt—of the suit, of the decree and of 
the execution sale. The Court found itself 
unable to ignore the previous decree and 
the proceedings in execution of the decree, 
Chandavarkar, J., however took the op- 
portunity of (p. 101*) 

“impressing upon the Mofussil Courts the neces- 
sity of treating a creditor's action against a de- 
ceased person's estate as an administration suit and 
insisting upon the amendment of the plaint in such 
a, suit on that basis, Where the plaintiff is not 
willing to amend, the Court, if it finds the claim 
proved, should pass a decree simply giving him a 
declaration of the debt due and a declaration 
besides that he is entitled to satisfaction of the 

(6) 29 B 96; 6 Bom. LR 853. 

*Page of 29 Bom —[Ed.] 
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decree according to law in due course of administra- 
. tion, and not otherwise. It is the duty of the Court 
to see in such actions that one creditor is not 
enabled to gain advantage over other creditors by 
getting an unconditional decree for full payment 
and executing it against the deceased's estate to 
the prejudice of those creditors.” 

In Gulamali Sher Mohamad v. N. H. 
Moos (T) an earlier decree in an 
administration suit provided (in conson- 
ance with Chandavarkar J.’s judgment) 
for payment in due administration of 
the amount subsequently decreed. There 
was room, therefore, for the) applica- 
tion of 8. 323. There are no decisions as 
to the procedure to be followed in a case 
such as is before me. It must, therefore, 
be considered onits own facts. To allow 
a decree to be obtained in contravention 
of the principle mentioned by Chanda- 
varkar, J., and to permit it to be executed so 
that the whole of the property purported to 


be mortgaged to the first defendant should be. 


utilized for the payment of his debt would 
manifestly be to set at naught the provision 
of s. 323. To prevent this being done, 
is merely totakesteps in time for prevent- 
ing property being transferred which the 
proviso to s. 360 contemplates being fol- 
jowed even if it has already reached the 
hands of the transferee. On general 


principles. apart from any specific provi- 


sions, and without any reliance upon the 
proviso to s. 360, it wasin Bai Meherbai 
v Maganchand (6) laid down that it is the 
duty of the Court to see that such a 
decree a3 was obtained by the first de- 
fendant is in terms enforceable only in 
the due course of administration: that the 
duty is in the Court to see that decrees 
are not obtained nor executed in excess 
of the just rights of all creditors. The 
other ‘creditors’ rights are involved in 
and are both protected and cut down by 
s. 323. One of the creditors is defendant 
No, 1. His original right of being paid 
his debt in full is cut down to a right 
to receive merely an equal and rateable 
payment. With all these provisions taken 
together, it must follow that the Court 
ought to intervene so long as the situation 
is not beyond its control, or irremediably 
altered and so long as no injustice is done 
to any innocent party. These provisions 
cannot be nullified by the action of one 
of the creditors in the absence and without 


the knowledge ofthe other creditors, The 


decree on which.defendant No. 1 relies was 
passed in proceedings to which the other 
creditors were not parties, and it cannot be 


_(7) 32 Bom, L R 1315; 128 Ind, Oas. 558, 
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that by such a decree being obtained with” 
out the knowledge or participation of the 
other creditors, their rights should be 
forfeited ands, 323 in effect be rendered 
nugatory. 

The proviso to s. 360 obviously repro- 
duces the English Law. The right to fol- 
low the property is tacitly recognized by 
the proviso. I have already referred to 
the case of Hunter v. Young (1), in which 
the creditor was allowed to follow the 
property into the hands of the assignees 
of the residuary legatee of the residuary 
legatee of the debtor. In March v. Russell 
(8), the decree of the Master of the Rolls 
which was confirmed on appeal is given 
on p. 37* ofthe report. It shows how as- 
sets may be followéd from hand to hand. 
The defendant in the present case must be 
deemed to bea transferee for considera- 
tion only so far as his claim was enforce- 
able under s. 323. In regard to any assets 
come to his hands in excess of what he was 
entitled to receive he was a volunteer. 
To that extent the assets may be followed 
in his hands: cf. Whale v. Sir Charles Booth 
(2), and Williams on Executors, Vol. 1, 
12th Edn. (1930), p. 576. -Here the credi- 
tors intervene before the injustice to them 
has been effectuated, and before any such 
steps taken as would create new equities. 
In these circumstences the proper course. 
seems to declare that the decree inthe 
mortgage suit is not binding on the 
plaintiffs who were not parties thereto that 
the previous action of the executrix 
purporting to give to one of the creditors 
security-of the property in which all the 
creditors of the estate hid such an inter- 
est as s. 323 contemplates was unautho- 
rized that the proceedings based on that 


equitable mortgage did not bind the 
other creditors that in any case the de- 
cree cannot be satisfied except in 


accordance withs. 323 and in due course 
of administration. There will be an in- 
junction restraining defendant No. 1 
from executing the decree in so far as it 
goes beyond a declaration of the debt, 
and a declaration that he is entitled to 
satisfaction ofthe decree according to law 
in due course of administration. He will 
be restrained from executing the decree so 
as to affect the other creditors’ rights to 
have the property equally and rateably 
applied towards the payment of their debts. 

The present suit being by cne of the 


(8) (1833) 3 My. & Cr. $1; 6L JCh. 303; 1 Jur. 
588. 
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creditors for himself and on behalf ofall 
the other creditors, the sale proceeds of 
the portion of the Vadala property which 
has been sold will be available for rate- 
able distribution. Defendant No. 1 will 
- account for the payment he has already 
received out of the sale proceeds of the 
Vadala property. There will also be de- 
¢larations in accordance with prayers (c) 
and (d) to the plaint. The question is 
novel and uncovered by authority. There 
is no averment, still less any evidence, 
that defendant No. 1 received the title- 
_deeds from the executrix by any impro- 
per conduct. It would be unfair to make 
defendant No, 1 pay the costs of placing 
before me the materials for this decision, 
The title-deeds are with defendant No. 1. 
I will order him to deliver them back, 
but only on the condition that he be paid 
his costs out of the sale proceeds. 
The costs of both sides will be out of 
the sale proceeds of the property before 
it is distributed amongst the creditors. 
The ccsts will include the ccsts of the 
Chamber Summons dated April 10, 
1930. 
D. Order accordingly, 


MADRAS HIGH COURT 
Civil Revision Petition No. 199 of 1934 
December 6, 1934 
VENKATASUBBA Rao, J. 
MANDLURU GANAGAPPA—PETITIONER 


versus 
Tae OFFICIAL REOEIVER, BELLARY— 
RESPONDENT 

Provincial Insolvency Act (V of 1920) ss. 53, 54— 
Fraudulent preference—Mortgage to creditor to obtain 
further loan, whether voidable—Motive of creditor, 
how far material. 

Under the present law, both English and Indian, 
as to fraudulent preferences, the fact that the pre- 
ferred creditor had no knowledge of the debtor's 
intention to prefer him does not save the transac- 
tion, 

Where the debtor's motive in giving a mort- 
gage to a creditor is not to give him a preference 
but to obtain a further loan from him, the mort- 
gage cannot be said to be a fraudulent preference. 


O. R. P. under s. 75, cl. 1, Proviso 1.0f 
Act V of 1920, praying the High Court to 
revise the .order of the District Court of 
Bellary dated August 29, 1933, and passed 
in O. M. A. No. 14 of 1933, preferred 
against the order of the Oourt of the 
Temporary Subordinate Judge of Bellary 
dated December 22, 1932, and passed in 
I, A. No. 139 of 1932 (I. A. No. 4 of 1932 
n L P. No. 17 of 1930 District Court), 
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Judgment.—I am afraid the learned 
District Judge has fallen into a serious: 
error in regard to the consideration for the 
mortgage. le observes that the trial 
Court’s view that the mortgage is supported 
by consideration, is wrong. Out of the 
alleged consideration of Rs. 5,600, a sum 
of Rs. 3,800 is said to represent a past 
debt. The Official Receiver who moved 
the Court, says in his petition that the 
mortgage amounts to a fraudulent prefer- 
ence, which statement implies the existence 
of some debt. He also says that the debt 
“was purposely inflated”, which again shows 
that far from the debt being repudiated, it 
was admitted. Even the insolvent, who 
deposes against the alienee, has had to 
admit that in respect of past dealings a 
sum of about Rs. 3,800 was due. That there 
was consideration, therefore, to this extent, 
admits of no question, The balance of the 
consideration is said to be about Rs, 1,209, 
paid in cash on the date of the mortgage. 
Petitioner’s Witness No. 2 (examined for 
the Official Receiver), the witness on whom 
the District Judge relies, says expressly 
that out of the money the insolvent obtained 
from the mortgagee, a sum of Its. 509, was 
paid towards his own debt. This payment 


“was made on the very day the mortgage 


was granted and P. W. No. 2 depcses that 
he was informed by the insolvent that the 
remaining amount due to him would be 
paid by the mortgagee. 

The obviously wrong finding that the 
mortgage is not supported by considera- 
tion, vitiates the judgment of the District 
Judge. The question, however, remains, 
does the transaction constitute -a fraudu- 
lent preference? Thedebtor was undoubt- 
edly in an embarrassed state. On Feb- 
ruary 27,1930, P. W. No. 2 filed a suit 
against him and applied for attachment 
before judgment, On March 5, the debtor 
assigned some promissory notes in 
favour a certain third party; on the 12th 
the petition in insolvency was filed by a 
creditor and on the 14th the debtor himself 
closed his shop. The mortgage now im- 
peached comprised the whole of the debtor's 
immovable property and was executed 
on February 27. I must, therefore, differ- 
ing from the trial Court, hold that the 
transaction was entered into on the eve of 
the debtor’s insolvency. At the same time 
the evidence shows that the mortgagee 
preesed the debtor for the payment of his 
debt and threatened him with a suit. 
There is nothing to show that the debtor in 
granting the mortgage did so with the 
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dominant intention of preferring this parti- 
cular creditor. As Mr, Narasimhachari 
rightly points out, if the preferring of the 
creditor was the substantial or dcminant 
„motive, good faith on the creditor's part 
would be immaterial. Under the law prior 
to the Bankruptcy Act of 1869 the debtor's 
intention alone was material and good 
faith on the part of the creditor did not save 
the transaction. But under the Act of 
1869 it was held that if the creditor acted 
in good faith he would be protected. The 
effect, however, of the later Bankruptcy 
Acts in England was to restore the law as 
it was before the passing of the Act of 
1869. Under the present law, both English 
and Indian, the fact that the preferred 
creditor had no knowledge of the debtor’s 
intent to prefer him, does not save the 
transaction, But I must hold on the facts, 
agreeing with the trial Court, that the guid- 
ing or the main motive was not to give this 
creditor a preference. The effect of the 
evidence is to my mind clear.: The debtor's 
object in grantitig the mortgage was not to 
prefer the petitioner but to‘obtain from him 
a further Joan of about Rs. 1,200. The 
creditor was anxious to get security for his 
debt andthe debtor refused to give that 
security unless a further sum was paid. 
The giving of the preference was not the 
dominant motive; It was not in my opinion 
even a secondary motive; the debtor’s object 
was, as in Ramaswamy Ayyangar v. 
Chinnathambi Kone (1), to get a benefit for 
himself. In such a case it would be wrong 
to hold that this dominant motive was to 
| prefer the creditor. I have in the case just 
cited dealt with the authorities on the 
point and do not propose to cover the same 
ground again. 

I must point out that the Official Receiver 
has not attempted to show what the real 
value of the properties is; in any case the 
transaction is a mortgage and not a sale, 
The petitioner, on whom the law casts the 
onus, has adduced no evidence to show 
that the properties are not worth more than 
the mortgage amount, - 


In the result, the Civil Revision Petition - 


is allowed with costs throughout, to be paid 
by the Official Receiver from the estate. 


A. 
(1) 140 Ind. Cas. 462; A I R 1932 Mad, 459; Ind, 
Rul, (1933) Mad. 15. 
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GALCUTTA HIGH COURT 
Letters Patent Appeal No. 11 of 1934 
July 24, 1935 
GUHA AND Longs, JJ, 
CHAIRMAN or COMMISSIONERS or 
THE BARUIPORE MUNICIPALIT Y— 
DEFENDANT— APPELLANT 
versus 

SIVADAS ROY CHAUDHURY AND 
OTHERS—-PLAINTIFFS—RESPONDENTS 

Civil Procedure Code (Act V of 1808), s. E0— 
Assessment by Municipalitu—Subsequent supersession 
under s. 65, Bengal Municipal Act by Public Officer— 
Suit for declaration that tax was illegal —N otice 
under s, £0, if required—Bengal Municipal Act (TII 
of 1884), ss, €5, 85 (a)—Tax under s, 85 (a), whether 
can be imposed on more than ons person joinily— 
Practice-New plea—Plea not raised in both lower 
Courts—Whether can be raised in second appeal, 

It isonly where the plaintiff complains of some 
act purporting to have been done bya Public Officer 
in his official capacity, that notice is enjoined. The 
fact that the assessment complained of was made 
before the supersession of the Municipality unde 
s. 65, Bengal Municipal Act, by a Public Officer 
appointed to perform the duties of the Oommissicner 
is sufficient for the purpos2 of holding thats. 60, 
Civil Procedure Gode, could not possibly apply for 
a suit to declare the assessment illegal and ultra 
vires, Therefore, in such acas> no notice under 
s. £0, Civil Procedure Code, is required. Rebati 
Mohan Dasy. Jatindra Mohan Ghose (2), relied 


on. 

The tax under s. 85 (a), Bengal Municipal Act, is 
a personal tax and the assessment is to be made ac- 
cording to the circumstances and the property of each 
individual assessed, and thus this tax should not be 
imposed jointly on more persons than one, 
Prodip Singhv. Ramani Mohan Sen (1), approv- 


Where before the primary Court no point aa_ to 
legality of a certain tax by a Municipality is raised 
nor isik raised before the Subordinate Judge on 
appeal, it cannot he allowed to be raised in second 


appeal. , 
L. P. A. against a judgment of Mr. Justice. 


Henderson, J. dated June 14, 1934, in 
Appeal No. 2022 of 1931. 

Messrs. Sarat Chandra Roy Choudhury 
and Radhica Charan Chatterji, for the Ap- 
pellant. 

Messrs. Atul Chandra Gupta and Kashi 
Nath Mitter, for the Respondents. 

Judgment in Second Appeal 

Henderson, J.—This appeal is by the 
defendant who is the Chairman of the 
Baruipore Municipality. The plaintifis 
instituted the suit in order to obtaina 
declaration that a certain assessment was 
illegal. In order to understand the first 
argument made on behalf of the appellant 
ibis necessary to note that the Commis- 
sioners of the Municipality were superseded 
and the Circle Officer was appointed under 
the provisions of s. 66 (b), Bengal Municipal 
Act, to perform the duties of the Commis- 
sioners, It was contended on behalf of the 
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Ohairman that the suit should have been 
dismissed because no notice was served on 
the Circle Officer under the provisions of 
s. 80, Civil Procedure Code. Neither the 
Munsif nor the Subordinate Judge came to 
any definite conclusions on this point, 
but it has been argued before me on both 
sides, and I am clearly of opinion that no 
notice was necessary. It is quite clear that 
if a Public Officer is appointed Chairman 
of a Municipality, it is not necessary to 
serve notices on him as such. It was, 
however, argued that anotice ought to have 


been served in this case because the 
Municipal. Commissioners had been 
superseded. Itis a mere accident that the 


person appointed to perform their duties 
under the provisions of s. 66 (2) was a 
Public Officer, Any person or persons 
might have been so appointed. Thereis 
nothing in the Act to suggest that such 
person or persons become Officers. The 
effect of the supersession is that the 
Commissioners vacate their office and their 
property vests in Government during the 
period of supersession. It might perhaps 
be argued that in a suit concerned with 
Municipal property, it is necessary to serve 
a notice on the Secretary of State; but the 
Commissioner was not acting as a Public 
fficer. 

Inthe second place, before the suit came 
on for hearing, the supersession was over. 
The plaintiffs then amended their plaint 
and made the present appellant the defend- 
ant in the suit. Itisnot even pretended 
that he was entitled to any notice. The 
effect of the amendment was practically to 
institute a new suit. Ientirely agree with 
both the Courts below that in these circums- 


tances even if the Circle Officer was 
entitled to notice, the present appellant 
cannot defeat the suit on the ground 


that no such notice was given. 

On the merits of the case there can be no 
question that the personal tax imposed on 
the respondents under s. 85 (a) of the Act 
was illegal. It was imposed jointly on 
them and some other persons who were not 
even named. Itisa personal tax and the 
assessment is to be made according to the 
circumstances and property of each 
individual assessed. - This alone shows that 
it was not intended that this tax should be 
imposed jointly on more persons than one. 
This was the view taken by Mitter, J. in 
Prodip Singh v. Ramani Mohan Sen (1) 
and I respectfully agree with his decision. 


(1) 32 O WN 1170: 114 Ind, Oas. 94; A IR 1928 
Qal, 511, 
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Another objection to the assessment was 
that the plaintiffs were already personally 
taxed up tothe maximum amount allowed 
under the Act. This ground alone is 
sufficient to dispose of the point and 
Mr. Mitter did not rely on any other 
alleged illegality with regard to this assess- 
ment. 

It was also contended that the suit should 
have been dismissed with regard to the 
latrine tax. I do not propose tosay anything 
with regard to the merits of that conten- 
tion because Mr. Mitter has pointed out 
that in the appeal to the lower Appellate 
Court this was not made a ground of appeal; 
on the other hand, the decree obtained by 
the plaintiff was a decree tothe effect that 
“the assessment on the plaintiffs be declared 
invalid.” The latrine tax is nob a tax 
madeon the plaintiffs at all; under g, 321, 
the Commissioners may levy fees on the 
holding. It is not a personal tax ab all 
and its realisation is provided for by s. 322. 
It is, therefore, not at all clear that the 
plaintiffs were given any relief with regard 
tothe latrine tax. That is probably why 
no appeal was made with regard toitin the 
lower Appellate Court. The present 
appeal feils and is dismissed with costs. 
The appellant asksfor leave to appeal. 
This is granted. 

Judgment in Letters Patent 
Appeal. 

This is an appeal from the judgment of 
our learned brother Henderson, J., dis- 
missing an appeal from the concurrent 
decision of the Subordinate Judge and the 
Munsif in a suit by certain rate-payers, the 
respondents in this appeal, against the 
Baruipore Municipality, for a declaration 
that an assessment oftax made by the 
Municipality between September to Decem- 
ber 1928 was illegal and ultra vires; and 
for setting aside the said assessment. The 
questions decided by the learned Judge 
of this Court were two: that the suit could 
not bedismissed for want of notice under 
the provisions of s. 80, Civil Procedure 
Code, and that the personal tax imposed on 
the plaintifs in the suit under s. 85 (a), 
Bengal Municipal Act, was illegal. 

So far as the first question was concerned, 
it has to be mentioned that after the assess- 
ment in question sought to be challenged 
in the suit, the Baruipore Municipality was 
superseded under s, 65, Bengal Municipal 
Act, and a Circle Officer was appointed by 
the Government to perform the duties of 
the Commissioners of the Municipality, as 
provided by s.66 of the Act, In view of 
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the rosition, about which there can be no 
question, that the assessment of tax by the 
Municipality which was sought to be 
declared ultra vires and illegal, was made 
before the supersession of the Municipality, 
and before the appointment of the Circle 
Officer to perform the duties of the 
Commissioners’ the notice as contemplated 
by s. 80, Civil Procedure Code was not 
required to be served on the Circle Officer 
performing the duties of the Ocmmissioners 
of the Baruipore Municipality, under s. 66, 
Bengal Municipal Act. As has been 
authoritatively laid down by their 
Lordships of the Judicial Committee of the 
Privy Council, in Rebati Mohan Dasv. 
Jatindra Mohan Ghose (2), it is only where 
the plaintiff complains of some act purport- 
ing to have been done by a Public Officer 


in his official capacity, that notice is 
enjoined. The fact that the assessment 
complained of was made tkefore the 


supersession of the Municipality is sufficient 
for the purpose of holding thats. 60, Civil 
Procedure Code, could not possibly apply to 
the present case. The decision of the 
learned Judge that the suit was.maintain- 
able ¿without giving notice to the Circle 
Officer under s. &0, Civil Procedure Code 
must, therefore, be upheld. 

` The decision of our learned brother on 
the second question raised before him, must 
also be affirmed on the ground stated by 
him, that the personal tax imposed on the 
plaintiffs inthe suit under s. #5 (a), Bengal 
Municipal Act, was illegal. It appears that 
a point was raised in the second appeal to 
this Court, on the question of imposition of 
latrine tax. The point was not raised 
before the primary Court or before the 
Subordinate Judge on appeal, and as such, 
could not be allowed to be raised in second 
appeal. The learned Advocate for the 
respondents in this appeal has no objection 
“on behalf of his clients to the observations 
contained in the judgment of Henderson, J., 
to the following effect being deleted: 

“On the other hand, the decree obtained by the 
plaintiffs was a decree tothe effect that the assess- 
ment on the plaintiff be declared invalid} The 
latrine taxis not a tax made on the plaintiffs at all; 
under s, 321 the Commissioners may levy feeson 
the holding. Itis not a personal tax at all and its 
realization is provided for by s. 322. It is, therefore, 
not atall clear that the plaintifs were given any 
. relief with regard to the latrine tax. That is probably 
why no appeal was made with regard to it in the lower 
Appellate Gourt,” 

(2) 61 1A 171; 148 Ind. Cas, 482; ATR 1934 PO 
96; 610 470; 6RP O 121; 38 OW N 517; 1LLOW N 
463; 66 ML J 506; (1934) M W N 381; 39 L W 504; 
(1934) ALJ 406; 59 O L J 252; 36 Bom. LR 544 
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And we give that direction, as we agreé 
with the learned Advocate for the appel- 
lants in thinking that the observations 
quoted above, are likely to give rise to 
difficulties in future. In the result, the 
appeal is dismissed with costs. 

D. Appeal dismissed. 


MADRAS HIGH COURT 
Appeal Against Order No. 360 of 1934 
September 19, 1935 
Born AND K. S. Menon, JJ. 
Tur PRESIDENT, UNION BOARD, 
PENTAPADU AND ANOTHER — 
Decreg-HoLpErs — APPELLANTS 
versus 
SREEMATH THIRUMALA VENKATA 
SREENIVASACHARYULU 
AYYAVARLU AND CTAEES—JUDGMENT- 
DEBTORS AND SUBETY— RESPONDENTS 
Limitation Act (IX of 1903), Seh. I, Art. .82 (5\— 
Application by decree-holder to record part payment 
of decree debt, whether saves limitation—Civil Pro- 
cedure Code (Act V of 19031, O. XXI,r, 2(1), 
An application made by decree-holder to record 
the payment of a sum of money in part satisfac- 
tion of the decree isnot an application to takea 
step-in-aid of execution within the meaning of 
Art. 182,cl. 5, of the Limitation Act, Narayana 
Nair v. Kunhiram Nair (1), Chathukutty v. 
E. Raman (2), Tarini Dass Bandyopadtya v. 
Bishtoopal Mukkopadya (3) aud Sujan Singh v. Hira 
Singh (4), not followed, Rajah Shri Prakash Singh 
v, Allahabad Bank, Ltd. (5), referred to, 
A. against the order of the Oourt of-the 
Subordinate Judgej of Ellore, dated March 
12, 1934, in E. P. No. 98 of 1933, in O. S. 


No, 81 of 1926. 


Messrs. K. Kameswara Rao, P. V. Raja- 
mannar and K. Subba Rao, for the Appel- 
lants. 

Mr. V. Govindarajachari, for the Respond- 
ent. 

Burn, J.—We consider that the de- 
cision of the learned Subordinate Judge is 
undoubtedly correct. The facts are that the 
decree was passed on February 21, 1928.. 
On August 13,1980, Rs. 1,200 was paid 
to the decree-holder out of Court and 
another Rs. 1,300 on March 24,1931. Up 
to that time noexecution petition had been 
filed. The first execution petition filed in 
the case at all was E. P, No. 98 of 1933, 
filed on September 25, 1933. The objec- 
tion taken by the respondents who were 
judgment-debtors and sureties for the 
judgment-debtors was that the execution 
petition was barred, by limitation. The 
decree-holder relied upon M.-P. No. 337 
of 1930 which was a petition filed in the 
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Sub-Oourt, Ellore, on September 23, 1930, 
and which runs as follows:— 

“For the reasons stated in the accompanying 
affidavit, the petitioner prays the Honourable Court 
may be pleased to record a payment of Rs. 1,200 
1u part satisfaction of the decree.” 


The Court on October 27, 1930, passed 
the following order: “Allowed, Memo. 
would have heen sufficient”. 

- The only question is whether this peti- 
tion, M. P. No. 337 of 1930, was an applica- 
tion within the meaning of Art, 182 (5) of 
the Limitation Act to take a slep-in-aid 
of execution. The learned Subordinate 
Judge decided that it was not an appli- 
cation to take a step-in-aid of execution. 
Mr. Kameswara Rao for the appellant 
admits that there is no decision of any 
Bench of this Court to the contrary. He 
has referred us to the decisions of two single 
Judges reported in Narayan Nair v. 
Kunhiram Nair (1) and Chathukutty v. 
E. Raman (2). These were cases which 
did not deal expressly with this point, but 
in whichthe Judges made remarks obiter 
indicating that they considered such appli- 
cations to be applications to take a step- 
in-aid of execution. Mr. Kameswara Rao 
has also referred us tothe cases reported in 
Tarini Dass Bandyopadhya v. Bishtoolal 
Mukhopadya (3) and Sujan Singh v. Hira 
Singh ` (4; in which it ‘was held thatsuch 
applications are applications to take a 
step-in-aid of execution. It is clear, how- 
ever, that these decisions have lost much 
of their force after the decision of the 
Privy Oouncil reported in Rajah Shri Pra- 
kash Singh v. Allahabad Bank, Ltd. (5). 
Their Lordships of the Privy Council 
have stated that they did not decide this 
point expressly but from the whole tenor 
of their judgment it is apparent that the 
authority of the rulings in Tarini Dass 
Bandyopadhya v. Brishtoolal Mukkopadya 
(3) and Sujan Singh v. Hira 
very seriously impaired. Their Lordships 
have observed that under O. XXI,r. 2 (1), 
Civil Procedure Code, the decree-holder 
does not really make an application to the 
Court at all. Whathe doesis to report 
that-a payment towards the decree has 
been made out of Court. Thereupon the 


(1) 20 LW 190; 82 Iod. Cas, 74%; AI R 1995 
Mad. 131; (1924) M W N 674 


(2) A l R 1933 Mad, 674; 147 Ind. Oas. 586; 6 
RM 361. . 


(2) 12 O 695, 

(5) 12 A 399; A W N 18:0, 119 (E B.) 

- _ (5) 3 Luck. 684; 114 Ind, Cas. 531; AI R 1929 P 
O ly; 29 LW 161;33 OWN 267; 31 Bom. L R 289; 
6 OWN 29; (1929) ALJ 33; 56M LJ 233; 56 1 

A 30 \P 0.) i 
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Court, whether the decree-holder applies 
to the Courtto do so or not, is obliged to° 
record satigfaction partial or complete a8 
the case may be. It is not nécessary for 
the decree-holder to ask the Court todo 
anything. 
In the present case, as we have alréady 
observed, the petitioner prayed the Honour- 
able Court to be pleased to record the 
To that extent it may be said 
that he did make an application. But 
how can this be said to be an application 
totake a step-in-aid of execution? Mr. 
Kameswara Rao is not able to adduce any 
convincing argument on this point. The 
reasoning in the judgments reported in 
Tarini Dass Bandyopadhya v. Bishtoolal 
Mukkopadya (3) and Sujan Singhv Hira 
Singh (4) is, we say with all respect, not 
clear to us. The words “application to 
take a step-in-aid of execution” are exe 
tremely simple wcrds and we find no 
difficulty in understanding them. If the 
Oourt is asked to take a step-in-aid of exe- 


` cution, it must, we think, bea step which 


will bring execution, nearer by however 
so little it may be. In this case all that 
the Court is asked to do is to record the 
payment of Rs. 1,200 in part satisfaction 
of the decree. It is clear that when the 
payment is recorded, the execution of the 
decree is not advanced in even the slightest 
degree. We agree, therefore, that this 


` petition, M. P. No. 337 of 1930, was not an 


application to the Court to take a step-in- 
aid of execution and, therefore, the decision 
of the learned Subordinate Judge that the 


execution petition filed on September 25, 
- 1933, was barred by limitation is correct. 


This appeal is accordingly dismissed with 
costs. ae 
A. Appeal dismissed. 
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Income Tax Act (XI of 1922), s. 10 (2) (vi) 
“Original cost thereof to the assessee,” construction 
of—Cost to be considered for allowance for deprecias 
tion—Whether means original cost to assessee or tg 
assessee's predecessora—" Asgessee,” meaning of, 
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There is no ambiguity in the provisions of s. 10 
(2) (vii, Income Tax Act, and the ordinary and 
natural meaning ofthe words used must be taken as 
the proper construction, The words ‘\the original 
cost thereof to the assessee"’ do not refer to the 
original company; nor do the words mean “ the 
original cost thereof to the assessee for the time 
being " or “ the original cost thereof to the assessee 
at the timeof the original cost,” as both the above- 
mentioned constructions involve the insertion inthe 
sub-section of words which are not to be found 
therein, and arenot inthe least necessary for an 
intelligible construction thereof! [p. 548, col. 2] 

The sub-section provides for the allowance in re- 
spect of depreciation of buildings and machinery, 
which are the property of the assessee, to the extent 
of -the percentage prescribed on the original cost 
thereof -to the assesses. The word “assessee” is 
used in the sub-section in two places: firatly with 
regard tothe ownership of the prop2rty and secondly 
with regard tothe original cost thereof. Inthe or- 
dinary and natural meaning ofthe sub-section the 
word ‘‘assessee” used in the two connections must 
refer to the same person, and that person ishe who 
owns the property in question and who is being 
assessed and the depreciation isto be based on the 
original cost of such property to such person. The 
word means the person by whom the income-tax is 
payable, Consequently, the cost which is to be con- 
sidered for the purpose of the allowance for depre- 
ciation must be the original cost tothe person by 
whom the income-tax is payable, Massey & Co. 
Ltd. v. Commissioner of Income Tax, Madras (|), 
partly overruled, Commissioner of Income Taz, 
Bombay Presidency v. Saraspar Mills Co. Ahmedebad 
(2)and Motiram Roshan Lal Coal Co. Ltd. v. 
Commissioner of Income Tax (3', approved. 

Held, that the assessee company which succeeded 
to the business of five companies was entitled under 
s. 10 (2) (vi) of the Act to depreciation allowance 
on the assets taken over from the five predecessor 
companies calculated on the value at which those 
assets were taken over by -the company from the 
predecessor companies, and not upon the original 
cost of those assets tc such predecessor com- 
panies. 

Madras High Court decision reversed, 


Messrs, A. M. Dunne and K. C. Hubert 


fiull, for the Appellants. 
Mr. R. P. Hills, for the Respondent. 


Sir Lancelot Sanderson.—This is an 
appeal by the Commissioner of Income Tax 
from a judgment and order of the High 
Court of Judicature at Madras dated 
May 2, 1934, whereby the High Court, upon 
the hearing of a case referred to it by the 
appellant under the provisions of the Indian 
Income Tax Act, 1922 (Kllof 1922), answered 
certain questions of law raised thereby 
adversely tothe contentions of the appel- 
lant. 


Tha questions of law referred to th® 
High Court arose in the course of the 
assessment of the profits and gains of the 
business of the respondent company fo 
the tax year beginning on April 1, 1931. 

The main question arising for determina- 
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tion in this appeal is whether the allowance 
to be made to the respondent 
pany in respect of depreciation of build- 
ings and machinery used by them for 
the purposes of their business should be 
calculated by reference, to the cost thereof 
to the respondent company or by reference 
to the original cost thereof to certain com- 
panies from which such buildings and ma- 
chinery were acquired by the respondent 
company. 

The material facts, as stated in the case 
which the Commissioner of Income Tax re- 
ferred for the opinion of the High Court 
under s. 66 (1) of the said Act are as 
follows; 

The Buckingham and Carnatic Company, 
Limited (hereinafter referred to as “the 


company”) is a public limited company . 
which was incorporated on November 29, 


1920, under the Indian Companies 
1913. 

The objects of tha company were to 
acquire, take over, amalgamate wilh, work 


Act, 


and carry on the businesses hitherto car-. 
five: 
limited companies which were registered 


ried onin Madras and elsewhere by 


under the Indian Companies Act and the 
goodwill of the said businesses, to enter 


com- . 


into and carry into effect an agreement . 


which had been prepared and was expres- 


sed to be made between the said five com- | 


panies, their liquidators and the company, 
to carry on the business so to be acquired: 


and generally to carry on the business of - 


cotton spinners. 


The said five companies were incor- . 


porated on various dates ranging from 
1876 to 1888. 
The 


eutered into on December 3, 1920. 


The tatal cost of the buildings and 


above-mentioned agreement was: 


machinery to the said five companies was 


as follows:— 
Rs. 
Dyeing and finishing 
machinery 11,114,748 
Other machinery ... ... 54,26,856 
Buildings ... 25,783,603 


The buildings and machinery were not : 
taken over by the company at the actual . 


cost thereof to the said five companies, 


but at their written down value on Novem- . 


ber 30, 1920, which was as follows:—. 


; Re. 
Dyeing and finishing < 
machinery 3,88,797 
Other machinery ... ... 15,10,845 
Buildings vee ee 15,559,737 


In the year, subsequent to the amal + 


t 
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gamation, 7, e,, in 1921-1922 the company 
was assessed on the entire profits of the 
said five companies as having succeeded to 
their business. 

During the assessment the company 
claimed to deduct depreciation on the build- 
ings and machinery calculated on the 
original cost thereof to the said five com- 
panies. 

_ This claim was disallowed and deprecia- 
tlon, calculated on the written down cost; 
viz., the actual cost to the company, only 
was allowed. 

From that year onwards the company 
claimed and was allowed depreciation in 
respect of the buildings and machinery 
calculated on the said written down cost 
plus depreciation in respect of any addi- 
tions made to the buildings and machinery 
by the company in each year. 

In the course of the assessment for 1931- 
32 the company again claimed deprecia- 
tion as above on the ground that as it 
had succeeded to the business of the said 
five companies it was entitled to deprecia- 
tion on the buildings and machinery which 
lad been taken over from the said com- 
panies calculated on the original cost 
thereof to the said five companies. 

This claim was basedon a decision of 
the Madras High Oourt, viz, Massey & 
Co., Lid. v. Commissioner of Income Taz, 
Madras(1), which was given on November 
29, 1928. The case is reported in Massey 
& Co., Lid. v. The Commissioner of Income 
Tax, Madras (1), 

It appears, however, that the High Courts 
of Bombay and Patna had declined to 
follow the Madras decision. 

In view of the conflicting decisions the 
Assistant Commissioner of Income Tax 
referred the matter to the Commissioner 
of Income Tax, Madras, the appellant in 
his appeal. 

The appellant as already stated referred 
ihe case to the High Oourt. The first 


question submitted in the case for the 
eae of the High Court was as - fol- 
lows :— 

[| Question 1.—Whether the Buckingham and 


Darnatic Company, Limited, which succeeded to the 
pusiness of the Buckingham Mill Company, Limit- 
jd, the Oarnatic Mill Company, Limited, the 
kg en Press Company, Limited, the Tirup- 
ur Press Oompany, Limited, and the Tadpatri 
Notton Press Company, Limited, is entitled under 
|, 10, (2) (vi) of the ‘Act, to depreciation allowance 
n the assets taken over from the five predecessor 
jompanies calculated on the original cost of these 
sets to such predecessor companies or on the 


May 3 IT O 302; 56 ML J 451; 115 Ind, Oas, 814; 
IR 1929 Mad, 453; 29 L W 476 (F B). 
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value at which these assets were taken over by 
the Buckingham and Carnatic Company, Limited 
from the predecessor companies ?.” 

The appellant agreed with the decisions 
of the Bombay and Patna High Court 
and expressed the opinion that the allow- 
ance tobe made in respect of deprecia- 
tion of the assets acquired from the 
predecessor compaines by the company 
should be calculated by reference to the 
value at which such assets were acquired 
by the company. 4 

The appellant proceeded to refer three 
other guestions, which he considered 
would arise in the event of High Oourt 
adhering to the decision in Massey & 
Co., Ltd. v. Commissioner of Income 
Tax, Madras (1). The said three questions 


wereas follows :— 

“Question 2-—Whether the Buckingham and Oar- 
natic Company, Limited, isentitled to have the 
depreciation allowance from the year 1921-1922 to 
1930-1931 recalculated on the basis ofthat decision 
and to claim that the excess depreciation not allow= 
ed in those years should be allowed in its subs- 
sequent assessments or whether the claim for such 
excess depreciation lapses altogether ? 

Question 3.—Whetherthe Buckingham and Car- 
natic Company, Limited, is entitled to claim depre- 
ciation on buildings taken over from the predecessor 
companies in its subsequent assessments at the 
rates in force each year till the total of such 
allowances to the Company and its predecessors is 
equal to the original costs of these buildings to the 

redecessor companies or whether the Company should 
be allowed to claim depreciation on these buildings 
ia each ofits subsequent assessments at the rates 
in force each year only for a period not exceeding 
the life of the asset fixed under the present Act, 
calculated from the date on whichthey were first 
brought into use by the predecessor companies ? 

Question 4.—In calculating the amount of depres 
ciation allowable in subsequent years to the Buckin- 
gham and Oarnatic Company, Limited, is the 
amount allowed to the predecessor companies to be 
taken into account in applying s. 10 (2) (vi) proviso 
(c) of the Act"? f 

The High Court held that it had not been 
shown that the decision in Massey's case 
(1) was incorrect and answered the ques- 


tions as follows :— 

(1) That the respondent company herein is en 
titled to depreciation allowance on the machinery 
and buildings taken over, calculated on the 
original cost of these assets to the aforesaid five 

redecessor companies. 

(2) That the respondent company is entitled to 
the aggregate depreciation allowance based upon 
the original cost to the aforesaid predecessor 
companies. 

(3) That the respondent company are entitled to 
an allowance for depreciation based upon a percen- 
tage on the originalcost of the buildings to the 
predecessor companies. 

(4) In calculating the amount of depreciation 
allowable in subsequent yearsto the Buckingham 
and Carnatic Company, Limited, the amount al- 
lowed to predecessor company shall be taken into 
oe in applying s, 10 (2) (vt) proviso <e) of the 

ct, 
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The main question is the first. The- 
section of the Indian Income Tax Act, 1922, 
which relates to this question is s. 10, and 
the material part thereof is as follows :— 

10.—(1) The tax shall be payable by an assessee 
under the head “Business” in respect of the profits 
or gains of any business carried on by him. 

(2) Such profits or gains shall be computed after 
making the following allowances, namely ‘— 

(vt) in respect of depreciation of such buildings, 
machinery, plant, or furniture being the property 
of the assessee, asum equivalent to such prercent- 
age onthe original cost thereof to the assessee as 


may in any cage or class of cases be prescribed : 
Provided that— 


(b) where full effect cannot be given to any such’ 
allowance, in any year owing to there being no 
profits or gains chargeable for that year, or owing. 
to the profits or gains chargeable being less than 
the allowance, the allowance or part of the allowance 
to which effect has not been given as thé case may 
be, shall be added tothe amount of the allowance 
for depreciation for the following year and deemed 
to be part of that allowance or, if there is no such . 
allowance for that year, be deemed to be the al- 
lowance for that year and so on for succeeding 
years ; and 

(c) the aggregate of all such allowances 
under this Actor any Act repealed hereby or. 
under the Indian Income Tax Act, 1886, shall, 
in no case exceed the original cost to the asseasee 
of the buildings, machinery, plant, or furniture, as. 
the case may be; 


By s. 2 (2) of the said Act, “ assessee ". 
means a person by whom Income-tax is 
payable. By s. 2 (10) “prescribed” means ` 
prescribed by rules made under this Act. ` 

No question arises in this appeal as- 
pee the percentage prescribed by the: 
rules. 


The answer to the first question in this: 
appeal _ depends upon the construction, : 
which is to be put upon the words in the. 
B. 10 (2) (vt): “the original cost thereof. 
to the assessee”, 


The High Court of Madras were of. 
opinion that the other High Courts had 
stressed the importance of the words “to: 
the assessee”, and had not given sufficient 
importance to the words ‘original cost”, 
and that as there was an ambiguity the 
most favourable construction to the com-* 
pany should be given to the words. 

The learned Judges expressed the further- 
opinion that the Legislature was not 
envisaging any case of a successor com- 
pany, and that what was in mind was the 
original company. : 

The case for the company at the hearing: 
before the Board was put in rather a: 
different way, It was contended on the 
company’s behalf thatthe meaning of the- 
above-mentioned material words was “the: 
original cost thereof to the assessee for: 
the time being” or “the original cost there- 


made . 
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0f.t0 the assessee at the time of the 
origina} cost.” 4 

Their Lordships are not able to accept 
the construction of the material words 
adopted by the High Court, or that which 
was presented on behalf of the company 
before the Board. Both the above-menticn- 
ed constructions involve the insertion in 
the sub-section of words which are not to 
be found therein, and are not in the least 
necessary for an intelligible construction 
thereof: a method of construction to which 
their Lordships can give no countenance. 

They are of opinion that there is no 
ambiguity in the provisions of s. 10 (2) 
(vi), and the ordinary and natural meaning 
of the words used must be taken as the 
proper construction, 

The sub-section provides for the allow- 
ance in respect of depreciation of buildings 
and machinery, which are the property of 
the assessee, to the extent of the per- 
centage prescribed on the original cost 
thereof to the assessee. The word “assessee” 
is used inthe sub-section in two places: 
firstly with regard to the ownership of 
the property and secondly .with regard to 
the original cost thereof. 

In the ordinary and natural meaning 
of the sub-section the word ‘‘assessee” used 
in the two connections must refer to the 
same person. Who then is that person? 
The answer is given by the sub-section 


- itself, namely, the person who owns the 
` property 


in question and who is being 
assessed and the depreciation is to be based 
on the ‘original cost of such property to 
such person, viz., in this case the company. 
If there were any doubt about this being 
the correct interpretation it would be 
removed by reference to the definition of 
“assessee” contained in s. 2 (2) of the 


Act. The word means the person by whom 
Income-tax is payable, in this case the 
company. 


_It follows, therefore, that the cost which 
is to be considered for the purpose of the 
allowance for depreciation must be the 
original cost to the person by whom the 
Income-tax is payable, in this case the com- 
pany. | 

In the case of Massey & Co., Ltd. Vi 
Commissioner of Income Tax, Madras 
(1) three questions were submitted for thel 
High Court’s opinion, The third was as to 
“res judicata”. to which no further re; 
ference need be made. The first two were 
as follows :— 
.“(1) Whether Messrs. Massey & Company, Limited 
who succeeded to the business of the Madrel 
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Engineering, Works, Limited, are entifled to carry 
forward for the purposes of assessment depreciation 
“5 which full effect could not be given in the years 
yrevious to the succession by Massey and Company, 
simited.” 

“(2) Whether Messrs. Massey & Company, Limi- 
ed, can be allowed to calculate depreciation on 
iasets taken over from the Madras Engineering 
Works, Limited, on the original cost of those assets 
o the latter, or at the value at which they were 
aken over by Messrs, Massey .& Company, Limi- 


m 


ed. 

The High Court for reasons stated in 
she judgment of the Chief Justice held that 
ihe answer to the first question should be 
in the affirmative. ` 

The anawer to the above-mentioned second 
question was that the calculation must be 
made on the original cost to the Madras 
Engineering Company and not on the 
value at which the buildings, machinery, 
etc., were taken over by Massey and 
Oo. Ib should be noted that no reasons 
for the decision with reference to the 
second question were given. 

In -their Lordships’ opinion it is not 
necessary to express, and they do not express 
any opinion as to the correctness of the 
answer to the first question in the above- 
mentioned case, but they feel obliged to 
say that for the reasons, which have been 
already given, they cannot agree with the 
answer which the Madras High Court gave 
to the second question. 


In the case of the Commissioner of 
Income Tax, Bombay Presidency v. 
Saraspur Mills Co., Ahmedabad (2) the High 
Oourt of Bombay refused to follow the 
decision of the Madras High Court in 
Massey & Co. Lid. v. Commissioner 
of Income Tax, Madras (1) and held that 
} (1) When an assesseo succeeds another in business 
the words “on the original cost 
assesses” in s. 10 (2) (vi) of the Indian Income 
Tax Act, 1922, refer to the original cost to the 
person who is being actually assessed and not to the 
previous owner of the business,” 

“(2) Consequently assessees are entitled to have 
the depreciation allowance under the said 
s 10 (2) i) of the said Act calculated 
on the original cost to them and notto the previous 
owner from whom they. have purchased the busi- 
ness. 


In Motiram Rosan Lal Coal Co., Lid. vV. 
Commissioner of Income Tax (3) the High 
Court of Patna approved of and followed 
the above-mentioned decision of the Bom- 
bay. High Court, and dissented from the 
decision of the Madras High Court in Massey 


(2) 56 B 129; 137 Ind. Cas. 898; 34 Bom. L R 104; 
Ad R 1932 Bom. 216; Ind. Rul. (1932) Bom. 
316. a. A 

(3) 12 Pat. 12; 140 Ind, Cas. 904; A IR 1933 Pat. 
98; 13 P L T318; Ind, Rul, (2933) Pat, 35. 
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'& Co. v. Commissioner of Income Tax, 
Madras (1). 

For the reasons’ already stated their Lord- 
ships agree with the decisions of the Bom- 
bay and Patna High Courts in the above- 
mentioned cases on the question now under 
consideration. 


In view of that conclusion, it is not 


necessary for their Lordships to express any 
opinion on the second, third 


or fourth 
questions sabmitted to the High Court 
in this case, for, as the Commissicner point- 


-ed out in his reference, these questions only 


arise if itshould be held that the decision 


“in the case of Massey & Co. v. Commissioner 


-of Income Taz, Madras, (1) in respect of 
-the matter raised in the first question was 
correct, 


Their Lordships therefore are of opinion 
that the appeal should be allowed and the 


- judgment and order of the Bigh Court dated 
May 2, 1934, should be 


set aside. | 
first question in the 
the company, 


The answer to the 
reference should be that 


. which succeeded to the business of the 


five companies mentioned therein, is 
entitled under s. 10 (2) (vt) of the Act to 


- depreciation allowance on the assets taken 


over from the five predecessor 
companies calculated on the value 
at which those assets were taken 


over by-the company from the predecessor 
companies, and not upon the original cost 
‘of those assets to such predecessor com- 
. panies. 

The company must pay the costs of the 
appellant in the High Court and of this 
appeal ; 

Their Lordships will humbly advise His 
Majesty accordingly. . 

Order accordingly. 
the Appellant:—The 


N. 
Solicitor for 


Solicitor, India Office. 


Solicitors for the Respondent:— Messrs. 
Sanderson Lee & Co. 
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of judicial discretion raised before Board—Nature 
of proof required—Right of every litigant to have his 
case heard—Court should not deprive litigant of 
right except on clearly ascertained grounds— 
Anonymous letters received in Court—How to be 
dealt with—Practice. 
-Under the Rules of the Calcutta High Court, Original 
“Side, 1914, the material time at which the failure to 
appear in the Prospective List is to be looked for is 
-when the suit is placed before the Judge in Chambers. 
The six months provides a minimum period, on the 
lapso of which action may be taken under r. 36 
of the Rules. The failure to appear in the Prospec- 
tive List must be still continuing at the date of 
puch action, and the default in respect of 
which the suitis liable to dismissal, is such con- 
tinuing failure, and the conduct of the suit as 
from its institution up to the date of the action 
under the Rule, is proper matter for the considera- 
tion of the Judge. The words“ to be dismissed for 
default” in r. 36 cannot be read as if the default 
related solely tothe failure to appear inthe Pros- 
pective List within six months from the date of 
institution. i 

When the appellant before the Board raises the 
delicate question of the proper exercise of a judicial 
discretion, then he must satisfy the Board that both 
the Courts below have failed to exercise their dis- 
cretion properly. Unless theappellant succeeds in 
that task, their Lordships wil lnot be willing to disturb 
the conclusions of the Oourts below. [p. 552, col. 


|| 

"Rule 36 is mainly conceived in the public interest, 
as the defendants will usually be able to force pro- 
gress under r.7. Every litigant has the right to 
have his case heard and disposed of, but that right 
must not be abused, even though the defendant, for 
reasons ofhis own, isnot anxious to complain of 
‘the plaintiff's delay. But the Court is not entitled 
to deprive the litigant of his right, except on clearly 
ascertained grounds, and to the exclusion of grounds 
which rest only on suspicion, 

Held, that the conclusion of the Judge that the 
suit appeared to be one the main object of which 
“was to barassthe defendants and as no steps had 
been taken since a certain date, the suit must be 
‘dismissed with costs, was an unjustifiable and impro- 
per consideration totake into account in the judi- 
cial exercise of the discretionary power of dismissal 
under r. 36. 

In respect of an anonymous letter received in 
Court, although destruction would seem to be the 
more suitable method of dealing with such a letter, 
jt would be better, if it isto be filed, that the 
parties should at once be informed of its exist- 
ence. 


Messrs. A. M, Dunne, K. C. and W. Wal- 
ach, for the Appellant. 


Messrs. L. De,Gruther, K.C., J. M. Pringle, 
Sir Leslie Scott, K. C., T. B. W. Ramsay, 
J.N. Watkins, C.J. Radcliffe, K.C. and 
Sir Thomas Strangman, for the Respond- 
ents. 


Lord Thankerton.—The appellant, 
who attained majority in 1923, filed the 
present suit on 12 June, 1926, seeking to 
set aside a compromise decree passed in 
1912 by the High Court of Judicature at 
Tort William in Bengal. On January 25, 
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1932, the appellant's suit was dismissed for 
want of prosecution by a judgment and 
its original 
jurisdiction (Lort Williams, J.) which was 
affirmed on appeal by a judgment and 
order of the High Court dated July 11, 
1932. Hencethe present appeal. | 

The litigation is concerned with the title 
to the Dumraon Raj, a large and import- 
ant estate situated in the Shahabad District 
of the Province of Bihar and Orissa and 
other places, and other properties pertain- 
ing tothe Raj. 


Jn 1894, thethen Maharaja of Dumraon, 
Sir Radha Prasad Singh, died, leaving no 
male issue, but leaving a widow, Maharani 
Beni Prasad Kuari, and a daughter. By 
an authority executed and registered in 
1889, whichhe confirmed by his will, the 
Maharaja had empowered his widow to adopt 
a sonto him. On his death, the widow 
took possession ofthe estate, and held it 
until her death on December 13, 1907, when 
it was claimed on the one hand by the pre- 
sent appellant, who maintained that he had 
been duly adopted by the widow on the 
day before her death, and, on the other 
hand, by Keshava Prasad Singh, who, fail- 
ing such adoption, was the next person 
entitled to the estate, and was the first res- 
pondent in the present appeal, but has since 
died, his representatives being substituted 
in his place. 


The Court of Wards, in exercise of its 
powers under Bengal Act IK of 1879, made 
the appellant, who was then five years 
old, a ward of Court and took possession 
of the estate on his behalf. Thereafter, in 
1909, .Keshava Prasad Singh instituted a 
suit in the Court of the Subordinate Judge 
of Shahabad to recover possession against 
the present appellant, J. B. Rutherford, 
Manager, under the Court of Wards, as his 
guardian ad litem, and the Collector of 
Shahabad, as representing the Court of 
Wards. After trial, the Subordinate 
Judge, onthe August 12, 1910, decided 
against the adoption and made a decree ip 
favour of Keshava Prasad Singh awarding 
him possession with mesne profits and 
costs. i 

ln September, 1910, J. A. M. Wilson, whe 
had succeeded J. B. Rutherford as manage: 
and guardian ad litem, obtained the leave 
of the High Court to prosecute an appea 
against the decision of the Subordinats 
Judge. Thereafter the Court of Ward 
made over the estate to Keshava Prasa: 
‘Singh, the later furnishing security in Oourt 
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‘Mr. Rutherford became manager under the 
latter, and Angus Ogilvy was thereafter ap- 
pointed guardian ad litem tothe present 
appellant. The appeal came on for hearing 
before the High Court in April 1912, but it 
was adjourned on a suggestion from. the 
‘Bench that a settlement might be effected. 
‘A compromise was arranged among the 
parties and was submitted by the said 
“Angus Ogilvy to the Court, by which after 


certain alterations, it was approved as for 


the benefit of the present appellant. On 
‘May 17, 1912, the compromise was filed as 
‘of record ‘and a decree was made in terms 
thereof. This compromiseand decree forms 
‘the subject-matter of present suit, by which 
the appellant seeks to set aside and to be 
‘remitted to his criginal rights so as to pro- 
ceed with the appeal which wasthe subject 
of the compromise. 

Under the compromise, the main terms 
were that the present appellant's adoption 
‘was negatived, and Keshava Prasad Singh 
was declared to be entitled to the estate, 
‘the Court of Wards was not to be liable for 
‘any monies spent prior to the handing over 
of the estate in September 1910, and 
Keshava Prasad Singh was to pay a sum of 
‘rupees tenlakhsby ten annual instalments 


‘to the present appellant. 


, 


On July.30, 1923, the appellant attained 


the age of 21 years, and, having failed to 


obtainfrom the Collector of Shahabad and 
the Government authorities access to the 
correspondence and other papers relating 


to the compromise of 1912, he instituted 


“statements. 


the present suit on June 12,1926. Heim- 
pleaded as defendants (1) Keshava Prasad 
Singh, (2) the member constituting the 
Board of Revenue in Bihar and Orissa and 
as such forming the Court of Wards of 
the said Province, (3) Mr. Murphy, I. C. 6., 
who had been the Collector of Shahabad at 
the relevant times, and (4) the Collector of 
Shahabad as representing the Court of 
Wards. The defendants all duly entered 
appearance, and, thereafter filed written 
As already stated, the suit 
was dismissed for want of prosecution on 
January 25, 1932, under the rules of the 
High Court, Original Side, 1914, of which 
the following rules from Chap. X, are rele- 
vant to the present issue:— 

“6, There shallalso be kept in the Registrar's 
Office three lists of defended suitsripe for hearing, 
to be called :— 

Prospective List A, for commercial causes. 
Prospective List B, for liquidated claims, 
Prospective List O, for other suits. 


_ 7. The attorney for any party or any party acting 
in person may, by requisition in writing to the 
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Registrar, have a suit, other than a special suit» 
standing in the General Oause List, entered in its 
proper Prospective List, on the ground that it ds 
ready to be heard and shall, at the same time, give 
notice to the opposite party or parties of such transfer: 

Provided that, where a written statement has been 
called for, no such requisition shall be made until, in 
the case of commercial suits or suits for liquidated 
claims the expiry of one week, and in other suits 
six weeks, after the filing or the expiry of the time 
or extendéd time fixed or prescribed for the filing of 
the written statements of the defeadants appearing. 

Where a suit is entered in any of the Prospective 
Lists, it shall, unless otherwise ordered by the 
ponit ora Judge, be placed at the bottom of such 
ist. 

11, Where in any suit standing in any of the 
Prospective Lists, a party dies, or where, except as 
provided in r. 13, the suit is stayed or postponed or 
ordered not to be taken before a certain date, the 
Registrar shall, on receipt by him of information in 
writing to that effect, cause the suit to be removed 
from such list, and notice thereof shall be given to 
the other parties by the party giving the informa- 
tion, 

12, Where a suit has been removed from any 
of the Prospective Lists, it shall not unless otherwise 
ordered by the Court or a Judge, be replaced therein 
without a further requisition under r. 7. 

i3. Where a day is specially fixed for the hearing 
ofa suit, such suit shall be entered in the proper 
Prospective List, if not already standing therein, 
and a note shall be made in such list to the effect 
that the same will be taken on the day fixed, and 
such suit shall, unless otherwise specially ordered, 
be set down in the Peremptory List of defended suits 
for the day fixed for the hearing thereof, next after 
any part-heard suit or proceeding in such list. 

19. From the Prospective Lists shall be taken, 
ia turn, suits required for the Peremptory List of 
defended suits for each of the Courts, and except as 
otherwise provided by these rules, no suit or proceed- 
ing shall, unless otherwise ordered, be omitted from 
the Peremptory Listin which it ought to be placed. 

31, Unless otherwise ordered, a commission to 
examine witnesses issued in a suit or proceeding 
shall, until the return or the expiration of the time 
for the return thereof, operate asa stay of such suit 
or proceeding. 

33. Suits and proceedings, which have not 
appeared in the Prospective List within six months 
from the date of institution, may be placed before a 
Judge in Ohambers,on notice to the parties or 
their attorneys, to be dismissed for default, unless 
good cauee is shown to the contrary, or be otherwise 
dealt with as the Judge may think proper”. 


At the time of its dismissal the suit had 
not yet entered the Prospective List, and 
the dismissal was in intended exercise of 
the discretionery power conferred by r. 36. 
The appellant submitted two contentions 
to their Lordships. In the first place, he 
contended that the only default which 
justified dismissal under r. 36, was default 
during the first six months from the date of 
institution, although subsequent conduct of 
the suit might affect the mind of the Court 
in deciding whether to exercise its dis- 
cretion, and in the prezent case ib was 
admitted that there was no default during 
the first six months. This argument raises 
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. 8 question of construction of r. 36. In the 
second place, failing his success on the 
first contention, he maintained that neither 
Court in India had properly exercised its 
discretion, and submitted that their Lord- 
ships should set aside their decision and 
allow him to proceed with his suit. It 
should be stated that the appellant did not 
challenge the rule as ultra vires, in view of 
the decision of the High Court in Udoy 
Chand Pannalal v. Khetsidas Tilokchand 
(1). Rule 36, was amended in 1929 by the 
deletion of an alternative ground of dis- 
missal, but, in their Lordships’ opinion, the 
rule should be construed as it now stands, 
without reference to its earlier form. 

The appellant seeks to read the words 

“to be dismissed for default” in r. 36 as if 

. the default related solely to the failure to 

appear in the Prospective List within six 
months from the date of institution, while 
the respondents maintain that the default 
refers to failure to appear in the Prospec- 
tive List before the date of the notice 
under the rule. The only cases referred to 
were Haribux Shroff v. Dwijendramohan 

Ghosh (2), and an unreported case of 
Balkissendas Ramkissendas v, Hazarimull 
Sethia,- decided by the same Bench on 
the same day. Both these cases related 
to suits which had reached the Prospective 
List, after the six months, but before the 
date of the notice, though they had subse- 

-quently been taken out of it, and it was 
held that r. 36 no longer applied, once the 
suit had reached the Prospective List. 
These cases clearly decide that the material 
time at which the failure to appear in the 
Prospective List is to be looked for is when 
the suit is placed before the Judge in 
Chambers. Their Lordships agree with 
these decisions; in their opinion, the six 
months provides a minimum period, on the 
lapse of which action may be taken under 
the rule, that the failure to appear in the 
Prospective List must be etil] continuing 
at the date of such action, and that the 
default in respect of which the suit is liable 
to dismissal, in such continuing failure, 
and that the conduct cf the suit as from 
its institution up to the date of the 
acticn under the rule, is proper matter 
for tke consideration of the Judge. This 
questicn of construction doeg not 
appear to have been argued or considered 
in the Courts below, but their Lordships 


(1) 510 £07; 81 Ind, Oas. 1048: 2 3 
AIR 1924 Oal 1025. ; 28 O W N3916; 


(2) 58 O 736; 133 Ind. Cas, 269; Ind. Rul. 
657; A IR 1931 Oal, 671 Danaea 
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reject the contention of the appéllant on . 
this question. < 

The appellant’s second contention raises 
the delicate question of the proper exercise 
of a judicial discretion, and it is clear that 
the appellant must satisfy this Board that 
both the Courts below have failed to exer- 
cise their discretion properly. Unless the 
appellant succeeds in that task, this Board 
will not be willing to disturb the conclu- 
sions of the Courts below, Shortly stated, 
the submission of the appellant is that both 
the Courts have improperly taken into 
account —in addition to the history of the 
suit itself—considerations which should have 
been excluded and which have no found- 
ation in fact. In order to support this 
absence of foundation in fact, the appel- 
lant filed an application to this Board un 
December 18, 1934, for leave to file a 
supplemental printed book of papers, which 
did not form part of the record in this 
appea]. The application was ordered to 
stand over until the hearing of the appeal, 


‘each of the respondents to be at liberty to 


prepare a supplemental volume of any 
documents which they might desire to have 
before the Board, in the event of the appel- 
lant’s application being successful. At the 
hearing of the appeal, their Lordships 
refused the application on the ground that 
no adequate reason had been shown by the 
appellant for adding to the record as 
settled in the appeal in India. The appel- 
lant will pay ihe costs of this application 
and any costs properly incurred by the | 
respondents under the liberty afforded to 
them as above-mentioned. 

Their Lordships find it unnecessary to- 
restate in detail the history of the suit up 
to August 1929, as no serious suggestion is 
made of any blameworthy delay on the 
appellant’s part during that period. In 
August 1929, as the result of material 
produced under discovery, the appellant 
sought and obtained leave to amend the 
plaint, therespondents being at liberty to 
tile additional statements, if they so desired. 
On November 15, 1929, defendants Nos, 2 
to4 filed an additional written statement. 
On January 30, 1930, a notice was iseued 
under r.36 that the suit would be on the 
Special List to be taken in Chambers on Fri- 
day,. the February 14. Affidavits were filed 
by the parties; the suit was not set down 
in the Special List on February 14, but it 
was set down on the February 21. On Feb- 
ruary 20, the appellant had served notice 
on the defendants of an application fora 
commission to examine witnesses. On 
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February 21,-the parties came before the 
‘Court, when the appellant asked for liberty 
to proceed with the suit, and the defendants 
asked for its dismissal. Lort Williams, J. 
adjourned -the case for a month, and on 
March 27, when it was again set down, 
appellant's Counsel asked that the suit 
should go out of the Special List, the de- 
fendants’ Counsel consented andthe Court 
agreed. - l i 

About one year and ten months later, on 
January 19, 1932, a second notice was 
issued, under r.36, intimating that the 
suit would ibe on the Special List to be 
taken in Chambers on Friday, January 22, 
1932. The notice in fact is dated Decem- 
` ber 19, 1931, and, while this is probably 
an error, nothing material turns on it. 
While the defendent No. 1 had taken 
advantage of the liberty given to him to 
file an additional written statement -on 
November 20, 1930, the appellant had 
taken no step in Court since March 27, 
1930. The solicitors of defendant No. 1 
had written to the Assistant Registrar on 
January 18, 1932, requesting that the suit 
should be placed on the Special List, and, 
in their Lordships’. opinion, they were 
entitled to call the attention of the Court 
to the position of the suit. 

On January 25, the appellant filed an 
affidavit, the material portion of which is 
as follows :— .. 

“2. Thereafter (i. e. after March 27, 1930) an 
application was made for the issue ofa commission, 
The said application stood over from time to time to 
suit the convenience of Counsel of both the parties 
and the same has not yet been disposed of, 

3, One Rai Bahadur Rameswar Nathany who was 
financing this suit, owing to certain difficulties in 
his business, has stopped doing so, 

4, Since then Ihave been trying to secure another 
capitalist and with great difficulty I have succeeded 
in getting a person in Bombay. The necessary 
arrangement will be put through in a week's time 
and „then I shall be ina position to go on with the 
sult. ` i 

On the same day an affidavit by the 
private secretary and attorney of defen- 
dant No. L was filed on the latter's behalf, 
the material portion of which is as 
follows :— 

“15, That the plaintiff is in impecunious circum- 
stances and this suit has been filed by a gang of 
persons consisting of one Rameswar Nathany, one 
: Abdul Halim Guznavi and others who have entered 
into a champertous agreement in writing on Feb- 
ruary 8, . 1925, in order to finance this suit and to 
divide the said Raj amongst themselves in certain 
proportions, 

16. That the main champerter Rameswar Nathany 
is a heavy gambler and speculator in the Stock 
Exchange and Jute and-Gunny Baras. He has in- 
curred heavy losses and is in great difficulties,” 


On the same day, January 25, 1932, the 
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matter was heard in Chambers by Lort 
Williams, J., who dismissed the suit with 
costs. Inthe judgment delivered by him 
the learned Judge, after narrating the 
history of the suit down to March 27, 1930, 
states as follows :— 

` “Since that date, which isa year and ten months 
ago, nothing has been done. The only explanation 
which the plaintiff offers is that a certain person 
who was financing the suit has himself got into 
difficulties and has ceased to doso. He says that 
now he hasobtained another financier in Bombay, 
but does not mention-his name. The defendant 
Maharaja of Dumraon states in his affidavit that the 
plaintiff is in impecunious circumstances and that 
the suit has been filed at the instance of a number 
of persons, some of whose names he gives and who, 
he alleges, have entered into a champertous agreement 
in writing on February 8, 1926, to finance this suit 
and divide the Raj between them in certain pro- 
portions. He also alleges that one of these persons 
is a heavey gambler and speculator who has incurred 
heavy losses and isin great difficulty. 

It is stated by Counsel on behalf of the plaintiff 
that already two lacsof rupees have been expended 
in costs and it is suggested that another lac has been 
spent by the defendants. In my opinion it is clear 
from these facts that this is not a suit which ought 
to be allowed to continue. As far as I can see 
the only persons who are getting any advantage out 
of it are the various lawyers engaged init. 
Upon the face of it it appears to bea suit the main 
object of which is to haraes the defendants, and in 
view of the fact that no steps have been taken since 
March 1930 the suit must be dismissed with costs,” 

It appears to their Lordships that r. 36 
is mainly conceived in the public interest, 
as the defendants will usually be able to 
force progress under r. 7. Every litigant 
has the right to have his case heard and 
disposed of, but that right must not be 
abused, even though the defendant, for 
reasons of his own, is not anxious to com- 
plain of the plaintiff's delay. But the 
Court is not entitled to deprive the litigant 
of his right, except on clearly ascertained 
grounds, and to the exclusion of grounds 


which rest on suspicion. 


The history of the suit and its delays, 
the champertous agreement—which is 
lawful in India—and the financial difficul- 
ties of one of the parties to that agreement, 
along with the causes of those difficulties, 
rested on material which the learned Judge 
was entitled 1o take into consideration. 
But their Lordships are unable to find any 
material such es would justify the learned 
Judge in the very serious charge which 
he makesin the last two sentences of his 
judgment, and, in their Lordships’ opinion 
it was an unjustifiable and improper con- 
sideration to take into aocount in the 
judicial exercise of the discretionary power 
of dismissal under r. 36. 

It appears that before January 19, 1932, 


554 | 
when the notice was issued, a letter was 
received, which was dated December 
8, 1931, and was addressed to the learned 
Judge and signed by a namé, which cannot 
be identifed as that of any real person. 
This letter is endorsed “Lort Williams, J. 
—Let this be kept with the records of the 
suit. F. Palsett. 17-12-31.”; it was thus 
filed, but it was not brought to the notice 
of the parties, and did not become known 
‘to them till much later. In this letter the 
following passage occurs :—“ Of course you 
“will be pleased to see from the records 
to what stage the case has reached, but it 
is. purely a money making device of the 
‘Calcutta lawyers and attorneys for robbing 
the money from both the parties. These 
‘people do not like that the case should be 
either struck off or opened for final disposal, 
‘as ‘their bread and butter will be taken 
‘away if the case is finally disposed of.” 
- At the hearing of the application for 
‘special leave to appeal, their Lordships 
‘thought right to request the learned Judge 
to inform them as to the precise history of 
this letter. In hie reply to the Registrar, 
‘the learned Judge states that he has no 
-recollection of the particular letter, but 
that it is his invariable rule, after ascerta- 
ining that any letter is written to him in 
‘his judicial capacity, to send it unread to 
‘the Registrar to take such action upon it 
as he may think fit. He further states that 
he can say, without hesitation, that the con- 
tents of the letter were unknown to him 
‘when he gave his decision, and that any 
expression used in his judgment which may 
‘suggest knowledge must have been based 
upon some similar statement appearing in 
‘the affidavile, or in the arguments of Cou- 
“übel. This makes clear that this letter did 
not form the foundation of the learned 
Judge's charges, dubious though such 
' foundation would be. Their Lordships are 
- unable to find anything in the affidavits to 
_ justify the charges, and, even ifthe argu- 
“ments of Counsel contained any such im- 
“proper suggestion, which their Lordships 
_do not assume, it would not justify its 
adoption by the Court. Their Lordships 
“would add that while destruction would 
seem to be the more suitable method of 
: dealing with such a letter, it would be 
_ better, if ib is to be filed, that the parties 
. should at once be informed of its existence. 
Accordingly, their Lordships are of 
- opinion that the learned Judge did not pro- 
perly exercise his judicial discretion in the 
-matter, and it becomes necessary to con- 
sider the decision of the Appellate Gourt. 
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Rankin, C. J. with whose judgment Ghose 
J. agreed, after referring to the history of 
the suit up tothe order of March 27, 1930, 
states; 

“The result of that was that the plaintiff's case 
having become very stale, the plaintiff got a most 
elaborate warning that it was necessary for him to 
take steps to be diligent, otherwise the suit would 
be regarded as a water-logged suit which the 
plaintiff did not intend to bring on for hearing and 
which he wanted to keep on the stocks for other 
purprees, -......In my judgment, upon the facts of 
this. case, the learned Judge has, exercised his 
discretion under the Rule very properly.” : 

The Appellate Court has thus identified 
itself with that which their Lordships hold 
to have been an improper exercise of 
judicial discretion and their decision must 
also be set aside. 

It then remains for their Lordships to 
consider the exercise of the discretion con- 
ferred by s. 35. The appellant stated, as 
he had done before the Appellate Court, 
that he was ready to go to trial at once, on 
such terms as to costs and security for 
future costs as might be imposed. In view 
of the nature and history cfthe case, and 
the large amount of costs already incurred, 
along with the appellant's readiness to 
proceed forthwith to trial, their Lordships 
do not think that the public interest is 
sufficiently involved to lead to the deprival 
ofthe appellant's right as a litigant, and 


‘they are of opinion that he should be al- 


lowed to proceed, but on *termsas to the 
period within which he is to have the suit 


‘entered on the Prospective List, failing 


which the suit will be dismissed, and as 
to costs incurred prior to the notice 
of the January 19, 1932, and security for 
foture costs—such terms to be settled by 
the High Court. an 
Their Lordships will humbly advise 
His Majesty that the appeal should be 
allowed, that the judgments and orders of 
the High Court of January 25, 1932, in its 
original jurisdiction and of July 11, 1982, 
in its appellate jurisdiction should be set 
aside, and that the suit should be remand- 
ed to the High Court to allow the appellant 
to proceed with the suit, under such terms 
as the High Court shall think fit to impose 
as to the time within which he is to have 
the suit entered in the Prospective List, 
failing which, the suit will be dismissed, 
and as to the costs incurred prior to the . 
notice of January 19, 1932, and as to secu- 
rity for future. costs. The appellant will 
have the costs of this appeal, except those 
relating to the application of December 18, 
1934, These must be paid, as stated, to the 
respondents and there must be a set-off 
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: ; paying him outside British India monies which aré 
respecting them. f ahe appelat wil 1 eee not assessable to Indian Income-tax at ell cannot be 
have the costs of the proceedings IN the made liablefor the income-tax due onthe nen- 


Courts below since. the notice of January resident's house property in Bombay with which they 


19, 1932. have no concern, and this notwithstanding that tax 
; N f Appeal allowed had hitherto been dily assessed npon and paid by the 
E ` son managing the property on behalf of th - 

Solicitors for the Appellants: Messrs. Perga managing tie property ja NU 


Douglas Grant and Dold. The assessee company borrowed a sum of Rs. £0 
Solicitors for the Respondents:—Messrs. lakhs from the Nizam of Hyderabad at-a certain rate 
Watkins & Hunter, the Solicitor, India Office, of interest. The principal and interest were payable 


d š A at Hyderabad. The company paid a sum of Rs, 3 
Gavin T. Simonds, K. C. and L. M, Jopling. lakbs and odd during the year of assessment to the 


agents of the Nizam : 


— 


Held (i) that Nizam had at no time any interest 

PRIVY COU NCIL direct or indirect inthe company and that there was 

Appeal from the Bombay High Court no evidence of a course of dealing between the parties 
October 28, 1935 such as might fairly be described as a business con- 


k nection previously subsisting between them. Com- 
LORD THANKERTON, SIR LANCELOT SANDERSON missioner of Income Tax, Bombay v. Bombay Trust 
AND Sır GroRGE RANKIN Corporation (3), distinguished. 


“Tag COMMISSIONER oF INCOME-TAX, (ii) that the Nizam invested some surplus capital 
` "BOMBAY PRESIDENCY AND ADEN in making a loan to the respondent company 


6 taking security therefor and that the company 
— APPELLANT doubtless used the borrowed money in connection 
versus with their own business are not facts which bring the 


CURRIMBHOY EBRAHIM AND SONS, Nizam any nearer to being a person who has a 
LIMITED as AGENT or H. E. H. THE business connection in British India and the 


f 4 circumstances that the repayments of the loan are 
NIZAM oF HYDERABAD now IN contemplated to extend over a period of five years, 
LIQUIDATION— RESPONDENTI and that the interest would be payable from time to 


Income Tax Act (XI of 1922), ss. 42 (1), 6, 9—“Busi- time during this period, was equally ineffective to 
ness connection,” “property”, meanings of—Property, bring the case within the words of sub-e, (1) ofs. 42; 
if means something tangible — Whether confined to (iii) that the company could not be deemed to be 
immovable property or buildings or lands appertaining an agent of the Nizam and made liable as asseesee in 


therelo—‘Property in British India’, implications of— respect of these monies. 

ay pe borrowing money TO ne Nn Appeal against the judgment of Beau- 
—Agreement to repay outside Dre 15. ndia — No mont, C. J. and Rangnekar J. in Oivil Re- 
busi ion—Assessee, if agent of non-resident ee Ss EET l 
seba aga ee ference No. ]2o0f 1932, dated February 28, 

The phrase “business connection” in 8.42 (1), 1932, reported as 147 Ind. Cas. 566. 

Income Tax Act, is different from, though doubtless Messrs. Gavin Simonds, K. C. and Mr 
not unrelated to, the word “br siness’ of which there ’ : 


£ 7 Wallach, for the Appellant 

is a definition in the Act. The word ‘property when ” ce be : , 

abed ins.6to describe a head of income isnot Mr. A. M. Latter, K.C. and Sir Thomas 
„defined by the statute, but by s. 9,it is provided that Strangman, for the Respondent. 

mader hg bag ex akali be pyable in Frm ofthe — Bir George Rankin—This appeal arises 

a fide annual va : 

buildings or lands appertaining thereto, The word of an assessment order made by the In- 
“property” as it occurs in the eub-s. (1) of s. 42 .come Tax Officer of A. 8 Ward, Bombay, on 
-eannot be givenso special a colour, but isused as an August, 7, 1931, against the respond- 
ordinary English word to be taken in its usual ont Com pany Messrs, Currim bhoy 


signification subject to the context provided by the . A 
a of the sub-section. There is nothing in the Ebrahim & Sons, Limited, as agents of 


-sub-section to exclude from its scope any ofthe six His Exalted Highness, the Nizam of Hyder- 
„classes of income mentioned ins, 6 of the Act. [p. “abad. The order was made in respect of 
at hee al E E E E CA income-tax for the year of assessment 1931- 
word ‘proper . 42, -s. (1), | k 

moane han tensible, But itis not confined to o ae was hay TTY the accounting 
immovable property or to buildings or „lands ap- perlo eing tne year 0-31. Two items 

ertaining thereto. The phrase “property in British only were included in the order, first, the 

pan Tin aa a kan A ae gan wa sum of Rs. 27,960 being income-tax 
British India. No doubt for purposes 0 - A ; ; 
tion or succession, or for purposes of jurisdiction to ae wea be one from the Nizam under 
attach a debt, a chose inaction is treated notionally the head “property” in respect of house 
< ag situated ina particular country or district. The property 1D Bembay of which he isthe 
statute, pine done jakal neta anak owner; secondly, a sum of Rs, 3,15,214 

i aracter as the test whe aye Nn J 

a dh ekan within British India shall be deemed being the amount received in the year 
go to accrue, The phrase is to be taken literally and of account by Nizam from the respondent 
simply. It-is applicable for example, in a case where company as interest due upon a loan of 


furniture situated in British India has been hired . 504: D made b s 
ender an agreement whereby the hireis payable Rs. 50,(:0,00 y the Nizam to the 


ag ? dent company upon the terms of 
ide British India. TESPONS A q 
4 ia as mere debtors to a non-resident written instrument dated August 16, 1929. 
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The latter claim wag laid under the 
heading “Other Sources” as defined by 
8. 12 of the Act. 

This assessment of the respondent com- 
pany in respect of income-tax claimed to 
be due from the Nizam was based upon 
proceedings taken under s. 43 of the Indian 
Income Tax Act (Aet XI of 1922), a notice 
having been issued upon the respondent 
company to the effect that the Income Tax 
Officer intended to treat them as agents 
of the Nizam. Notice having been issued 
on May 7, 1931, and the respondent com- 
pany having appeared and objected, the 
Income Tax Officer on June 5, 1931, made 
an order in writing holding that a business 
connection existed between the respondent 
company and the Nizam, and that the word 
“property” appearing in s. 42, sub-s. 1 of 
the Act includes movable property and 
investments. The final conclusion of this 
order was that there was income charge- 
able toincome-tax under s. 42 (1) of the 
Act and that Messrs. Ourrimbhoy 
Ebrahim & Sons, Limited, might be 
deemed to bethe agent of His Exalted 
Highness the Nizam. 

As already mentioned, the Assessment 
order of August 7, 1931, included income- 
tax in respect of house property in Bombay. 
This was property with which the respond- 

ent company had nothing whatever to do. 
` It appears from the Assessment Order itself 
that it was included, not because income- 


tax under the head “property” had not 
been paid by the person managing the 
property, but because the Income Tax 


Officer considered that 
sessee from all sources must be included 
in one assessment, and that there can- 
not be two or more assessments against one 
assesses for the different sources of 
income. 

The respondent company appealed from 
the Assessment Order to the Assistant 
‘Commissioner of Income Tax, Bombay, tak- 
ing objection not “only to the claims 
themselves, -but also to the right of the 
Income Tax Officer to treat them ag 
agents of the Nizam. The appeal was 
dismissed by the Assistant Commissioner 
who upheld the findings of the Income Tax 
Officer under the first sub-section of s. 42 
in respect of the interest upon the loan. 
“He also upheld the assessment in respect of 
the house property, on the ground that it 
was within the right of the Income Tax 
Officer to select any agentas the principal 
agent andto bring all items of income 
into one assessment. 


income of an as- 
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The respondent company thereupon ap- 
plied under s. 66 of the Act to the Com- 
missioner of Income Tax to make a reference 
to the High Court of Bombay regard- 
ing certain questions of law arising 
out of the Assessment Order, and by 
Letter of Reference dated November 30, 
1932, the Commissioner submitted five 
questions formulated by the respondent 
company. The questions were as follows:— 

“(1) Whether the facts of the case constitute a 
business connection between the applicants and 
His Exalted Highness the Nizam within the mean- 
ing of s, 42 ofthe Income Tax Act, 

“(2) Whether the interest earned by His Exalted 
Highness the Nizam on the loan made to the ap- 
plicants constitutes Profit or Gain accruing or 
arising to His Exalted Highness the Nizam directly 
or indirectly through or from anv business con- 
nection or property in ; British India chargeable to 
income-tax in the name of the applicants, 

“ (3) Whether the Assessee can inlaw be deem- 
ed to beagent of His Exalted Highness the Nizam 
under s, 43 of the Income Tax Act.” 

“ (4) Whether the applicants are liableto be 
assessed as Agent for His Exalted Highness the 
Nizam in respect of:— i 

(a) Interest on the loan above referred to, 

(b) Property income above referred to. 

“ (5) Whether the assessment levied on the ap- 
plicant is valid in law.” 

The opinion of the Commissioner sub- 
mitted as required by sub-s. 2 of s. 66 of 
the Act was to the effect that the interest 
income arose from a business connection 
in British India within the meaning of 
8. 42, sub-s. (1) He also found that the 
respondent company were liable to be 
deemed the Nazim’s agents for all the 
purposes ofthe Act by reason of the fact 
that they had a business connection with 
the Nizam. 

The High Court of Bombay answered 
all the questions propounded in the nega- 
tive, holding that there was no business 
connection between the Nizam and the 
respondent company, thatthe interest in- 
come did not arise to the Nizam through 
or from any property in British India, 
and that the respondent company is not 
hit by s. 43 of the Act either as ‘having 
any business connection with the Nizam 
or as being persons through whom the 
Nizam is in receipt of any income, profits 
or gains. It is from this decision that the 
present appeal has been brought to His 
Majesty in Oouncil’ by the Commis- 
sioner for Income Tax. 

The loan in question was a loan of 
Rs. 50,00,000 and the instrument of agree- 
ment in respect thereof was executed in 
Bombay. Apart from the respondent com- 
pany who were the borrowers, and the 
Finance Member of the Government of the 
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Nizam (the ‘lender), there were four 
other parties to the agreement who joined 
for the purpo:e of recording the deposit of 
title deeds made by them as security 
for the repayment of the loan by the bor- 
rowers. The security consisted both of 
shares in joint stock companies, and of 
immovable properties, and the mortgage 
was a mortgage by desposit effected in 
the usual manner by blank transfers in 
the case of shares and by deposit of title 
deeds in the case of land. Interest was 
to be paid atthe rate of 74 per cent. per 
annum and it was to be paid to the 
Nizam of Hyderabad through the Imperi- 
al Bank of India, Hyderabad Branch. The 
loan itself was to be re-paid by five annual 
instalments of Rs. 10,00,000 each, exclu- 
sive of interest, such instalments to be 
paid inlike manner in Hyderabad. There 
was a covenant by the borrowers to keep 
the mortgaged properties ın repair and a 
provision that in default, the lender should 
be entitled to repair and to add the cost 
to the principal debt. By another pro- 
vision the Nizam was to be entitled to 
appoint one or more representatives to look 
after and protect his interests in connec- 
tion with the securities, and the respon- 
dent company wasto pay a remuneration 
tosuch representative or representatives not 
exceeding inthe aggregate Rs. 6,000 per 
annum. The respondent company was 
also to furnish the Nizam in each year 
with a certified copy of the balance sheet 
and profit and lose account of their own 
business. Although nothing turns upon 
the clause, it may be mentioned that the 
respondent company agreed to pay 
income-tax if leviable in British India 
upon the interest. The actual advance of 
the Rs. 50,00,000 was made by this sum be- 
ing paid by the Nizam intothe Hyder- 
abad Branch of the Imperial Bank of 
India on behalf of the respondent com- 


any. . 

4 it isnot the contention of the appellant 
that the interest income now in question 
did in fact accrueor arise in British 
India or was in fact received in British 
India within the meaning of these words 
as they appear in sub-s.(1) of s. 4, but 
it is said that by virtue of the first sub- 
section of s. 42 this income is deemed to 
be income accruing or arising in British 
India within the meaning of the concluding 
words of s. 4. Whether or not the income 
is to be deemed to accrue or arise in 
British India and soto be chargeable to 
jncome-tax in British India, depends upon 
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the two questions, (a) Did it accrue or 
arise to the Nizam through or from any 


-business connection in British India ? (b) 


arise to the Nizam 
through orfrom any property in British 
Jndia, In their Lordships’ opinion both of 
these questions have been correctly ans- 
wered inthe negative by the learned 
Judges of the High Court of Bombay. 

It was contended on behalf of the respon- 
dents that the words “business connection” 
and “property” in s. 42 (1) are intended 
as repetitions of the expressions “business” 
and “property” appearing in s. 6 to des- 
cribe “heads of income”, and that ihe 
interest income now in question, being 
admittedly taxable under the 6th heading 
“other sources’, cannot be said to accrue or 
arise through or from any business connec- 
tion or property in British India within 
the meaning of the sub-section. In support 
of this argument their Lordships were referr- 
ed to certain observations in the case of 
Rogers Pyatt Shellac & Co. v. Secretary of 
State for India (1) and Commissioner of 
Income Tax, Burma v. Messrs. Steele Brothers 
& Co., Ltd. (2). This contention, however, 
does not appear to their Lordshipsto be 
valid. The phrase ‘‘business connection" 
is different from, though doubtless not 
unrelated to, the word “business” of which 
there is a definition inthe Act. The word 
“property” when used ins. 6 to describe a 
head of income is not defined by the 
statute, but by e. 9 it is provided that 


Did it accrue or 


. under this head tax shall be payable in 


respect of the bona fide annual value of 
property consisting of any buildings or 
lands appertaining thereto. In their 
Lordships’ opinion the word “property” as 
it occurs in the Sub-s. (1) of s 42 
cannot be given so special a colour, but 
is used as an ordinary English word to be 
taken in its usual signification subject to 
the context provided by the rest of the 
sub-section. There is nothing in the 
Sub-section to exclude from its scope any 
ofthe six classes of income mentioned 
ins. 6 of the Act, 


Upon the question whether the interest 
arose to the Nizam through or from any 
business connection in British India, their 
Lordships observe that so far as appears 
from the facts found in the Letter of 
Reference, the loan made by the Nizam 
to the respondent company on the August, 

(1) 52 O 1; 83 Ind. Cas. 273; 400 L J 110;280 W 


N 1074; A I R 1925 Cal. 34, 
(2) 3 R 614; 94 Ind, Cas. 466; A I R 1926 Rang. 97 
B). 
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16, 1929, was an isolated transaction bet- 
ween the parties. It is not shown that the 
Nizam has at any time had an interest 
direct or indirect in the respondent com- 
pany. There is no evidence of a course of 
dealing between the parties such as might 
fairly be deseribéd as a business connection 
previously subsisting ketween them, There 
isno element in the present case which 
justifies a comparison on the facts with the 
position of the parties |in the case of Com- 
missioner of Income Tax, Bombay v. Bombay 
Trust Corporation (3) Commissioner of 
Ti Tax, Bombay v. Trust Corporation, 
Ltd. (4). ‘ 

If the words “accruing or arising to such 
person whether direct or indirect, through or 
from any business connection in British 
India” are not to be deemed satisfied in 
every case in which a single monetary 
transaction by a non-resident 
resident produces gain to the former, itis 
difficult to see in the facts of this case any 
distinguishing element of business connec- 
tion which the legislature has chosen as the 
test for rendering chargeable to British 
Indian income-tax income which has not 
accrued in British India. Thére is no 
proof that the Nizam is carrying on business 
of money-lending either] in Hyderabad or 
British India. So far as appears, he investe 
ed some surplus capital in making a loan 
to the respondent company taking security 
therefor, That the respondent company 
doubtless used the borrowed money in con- 
nection [with their own :business is not a 
fact which brings the Nizam any Dearer 
to being a person who has business connec- 
tion in British India. The circumstance 
that the repayments of the loan are con- 
templated to extend over a period of five 
years, and that the interest would be pay- 
able from time totime during this period, 
is. equally ineffective to bring the case 
within the words of sub-s. (1) of 
s. 42. 

` Upon the question whether the interest in- 
come accrued or arose tothe Nizam through 
or -from property in British India, their 
Lordships agree with the. view expressed 
bythe learned Chief Justice of Bombay 
that tle word ‘‘ property" as used in sub- 
5. (1) of s. 42 means something 
tangible; though, for reasons already given, 


(3) 52 B 702; 112 Ind. Cas, 593; A IR 1928 Bom. 448; 
30 Bom. L R 1172, 

(4) 57 LA 49; 121 Ind. Oas, 532; A IR 1930P O 54: 
Ind. Rul. (1930) P O 68; (1930) A LJ 73: 340 WN 
230; 32 Bom. L R 361; 68 M L J 197; 54 B 216; 31 L 
W 582; (1930) M W N 564 (P 0). 
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they cannot accept his suggestion that ib 
is confined to immovable property or to 
buildings or lands appertaining thereto. 
The phrase to be construed is “property 
in British India” and it seems to their Lord- 
shipsthat the plain implication is that the. 
property is to be situated in British India. 
No doubt for purposes of administration or 
succession, or for purposes of jurisdiction to 
attach a debt, a chose in action is treated 
notionally as situated in a particular coun-, 
try or district. The statute, however, does 
not intend to import questions of this. 
character as the test whether income which 
does not accrue within British India shall 
be deemed so to accrue. In their Lordships’ 
opinion the phrase is to be taken literally 
andsimply. It is applicable, for example, 
in a case where furniture situated in British. 
India has been hired under an agreement 
whereby the hire is payable ouside British 
India, - 


In the result, therefore, their Lordships 
come to the conclusion that the interest 
income in respect of which tte respondent: 
company has been assessed to tax as agent, 
for the Nizam, is not to be deemed to have. 
accrued or arisen within British India at. 
al], and is, therefore, not liable to tax. 
The Income Tax Officer’s order of (June. 
5, 193], whereby the respondent company, 
was deemed to be an agent of the [Nizam, 
and liable to be made assesses in respect 
of these monies is without foundation and 
altogether invalid. In these circumstances it 
does {not appear to their Lordships to be 
necessary that they should discuss any of 
the questions raised under s. 42 of the Act, 
It would indeed be strange if the respon- 
dent company as mere debtors to a non- 
resident paying him outside British {India 
monies which are not assessable to Indian 
income tax at all, could be made liable 
for the income-tax due on the non-resident’s 
house property .in Bombay ‘with 
which they had no concern, and this not- 
withstanding that tax had hitherto been 
duly assessed upon and paid by the person 
managing the property on behalf of the 
non-resident. No such opinion was given 
by the Commissioner in his Letter of Re- 
ference and no such contention has been 
raised by learned Counsel for the appellant 
before this Board. It appears to their Lord- 
ships to be sufficient to say that as regards 
questions (1), (2} and (5) answered by the 
High Court of Bombay in the negative, their 
Lordships agree with the High Oourt 
and that their Lordships will humbly 
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advise His Majesty that this appeal should 
be dismissed with costs. 

N Appeal dismissed. 
India Office. | 

Solicitors for -the Respondent.—Messrs. 
T. L. Wilson & Co. 





PRIVY COUNCIL 
Appeal from the Patna High Court 
November 1, 1935 
Lorp THANKERTON, SIR LANCELOT 
SANDERSON AND Sir GRORGE RANKIN. 
DEVENDRA PRASAD SUKUL anp 
é OTHERS— APPELLANTS 


versus : 
SURENDRA PRASAD SUKUL AND 


ANOTHER— RESPONDENTS 

Transfer of Property Act (IV of 1882), s. 31—Scope 
of—Limitation upon condition subsequent—Whether 
excludes right of Court to give relief to purchaser 
failing to making payment of price by date agreed 
upon —Deed—Construction—Contract of sale and act 
of transfer embodied in same deed—Clause to pay 
ereditors—Effect of failure—Lfeld, time was not of 
essence of contract. 

There is nothing in s, 3], Transfer of Property Act, 
which merely declares that a limitation upon a conr- 
dition subsequent is-a lawful method of grant, to 
exclude the right of the Court to give relief to the 
purchaser who fail3 to make payment of the price, 
or part thereof, by;.the date agreed upon in the 
contract of sale, | 

Where a contract! of saleand the act of transfer 
were embodied in the same deed and there was a 
clause in the deed as to cancellation on failure to 
satisfy the dues of certain creditors by a certain 
date and it appeared that the appellants were not 
responsible for the failure of the respondents to pay 

. the whole dues of the creditors by that date; « 

Held, that the clause in dispute was to be regard- 
ed as an integral condition of the contract of sale 
providing the date for completion.of the contract by 
satisfaction of the balance of the contract price and 
that the statement in the deed that the vendor had 
already received the fentire consideration money 
could not be taken literally so as to contradict the 
clear fact that the balance of the price had not been 
paid to the vendor himself, buf was to be paid 
thereafter to his creditors by the date prescrib- 
a < 


Held, also that time was not of the essence of the 
contract, 


‘Mr. J.M. Pringle, for the Appellant. 

Messrs. A. M. Dunne, K. C. and C. J. 
Colambos, for the Respondents. 

Lord Thanketon.—This is an appeal 
against the judgment and decree of the 
High Court of Judicature at Patna, dated 
April 13, 1931, which reversed the judg- 
ment and decree of the Additional Sub- 
ordinate Judge of Darbhanga, dated July 
16, 1928, 

The appellants constitute a joint Hindu 
family, and on June 23, 1923; appellant 
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Solicitors for the Appellant.—The Solicitor, . 
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No. 1 as manager executed a mortgage’ 


bond in favour of certain persons to secure 
the repayment of Rs. 23,000. Most of 
the property mortgaged was joint family 
property, but some of it was the exclusive 
property of appellant No. 1. 


In 1925, in order to discharge this mort- 
gage, the appellants sold part of the 


mortgaged property which belonged to. 
appellant No.1 to the respondents by a. 


registered kobala or sale deed dated July 
1d, 1925. The relevant passages of the 
sale deed, which was executed by appel- 


lant No. 1, with the other appellants as. 


consenting parties, are as follows :— 
“Under account up to this day Rs, :29,072-3-0 
principal with interest, and compound interest due 


under the mortgage bond, dated June 23, 1923, is’ 


duly payable to Dhanulal and Bhonulal Chaudhry, 


the creditors. The aforesaid creditors are ready to. 


institute a suit, and if they do so, a great loss is 
expected. Besides (interest) is also increasing day 
by day. Hence I, the executant No. 1, have settled 
to sell one-sixth share of some of the mouzas 
... . . . Which exclusively belongs to me to 
Babu Surendra Prasad Sukul and Babu Rajendra 
Prasad Sukul. I have already received the adequate 
consideration money and hence it is necessary to 
execute a sale deed. We, therefore, . . . ab- 
solutely sell 2 annas 13 gandas | kauri 1 karant 
pohkta share in Mauza Neori. . for a sum of 
Rs. 31,000 . . . to Surendra Prasad Sukul and 
Babu Rajendra Prasad Sukul. . . I have receiv- 
ed the entire consideration money in manner fol- 
lowing, viz. I have kept Rs. 29,072-3-0 in deposit 
with the said vendees for payment of the dues of 
the creditors aforesaid, and having received the 
remaining Rs, 1,927-13-0 in cash in one lump sum 
from the said vendees, I have applied the same 
towards meeting the necessary expenses. The said 
vendees should go with me the executant No.1 to 
the aforesaid creditors 
Bhonulal Chowdhry wiih 
with him (them) and I the executant No, i shall 
request tho aforesaid creditor (creditors) for 
remission of reasonable amount of interest 


Dhanulal Chowdhry and ` 
the money deposited: 


and compound interest and the vendees aforesaid: 
shall pay the amount which will be found due: 


‘to the aforesaid creditors after deducting remission 


of interest and compound interest granted by them, | 


out of the consideration money deposited with them, 


and, after taking back the mortgage bond, dated’ 


June, 23, 1923, should keep the same with them- 
selves as a proof of payment of the consideration 
money. If on deduction of the amount: remitted 


: from the dues of the aforesaid creditors, the vendees 


have on an adjustment of account to pay the said 


creditors less than the amount of consideration money. 


‘deposited, then they the vendees shall at once 


pay me the executant No.1 the surplus amount of. 


the consideration money deposited with them left 


after payment of the dues of the aforesaid creditors ` 


on taking a receipt therefor signed by me. It may 


be noted that the payment of interest and compound. 


interest which may be payable 
creditors owing (to) the non-payment of consideration 
money shall concern the vendees, If owing to the 


to the aforesaid. 


negligence on the part of the aforesaid vendees,: 


the dues of the aforesaid creditors be not satisfied: 


by December 30, 1925, and the consideration money 


remain with them, then on expiry of the aforesaid’ 
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date, this sale deed shall stand cancelled null and 
void and Rs. 1,927 annas 13 which I the executant 
No. | havé just now received in cash shall become 
forfeited. Now we, the executants after having 
executed this sale deed, put the aforesaid vendees 
in possession of the vended property." 

The respondents who were the vendees 
obtained possession of the property and 
still remain in possession. 4 

On October 15, 1925, the respondents 
paid Rs. 10,000 to ‘the creditors in part 
discharge of principal and interest, but 
they made no further payment prior to 
the institution of the present suit by the 
appellants on August 16, 1926, which arose 
out of the respondents’ application in May, 
1926, to have mutation of their names on 
the Collector's register. 
tions of appellant No.1, the Deputy Col- 
lector, on August 14, bad given the res- 
pondents one month within which to pay 
up the balance of the creditors’ dues. On 
September 14 following, the respondents 
paid Rs. 22,131, the final balance due to 
the creditors, and on September lê, 
1926, the Deputy Collector allowed muta- 


ion. 

In the suit the appellants seek a declara- 
tion that the sale.deed of July 15, 1925, 
has become cancelled and null and void 
and that the respondents have ceased to 
have any right or title thereunder, and a 
decree for recovery of possession of the 
property. They also ask fora decree for 
‘Rs. 1,600 for interest and compound interest 
and for mesne profits. 

The main question turns on the failure 
of the respondents to pay the whole dues 
of the creditors by December 20, 1925, 
In view of the concurrent finding of the 
Oourts below, it must be taken that the 
appellants were not responsible for this 
failure. The appellants maintain, in the 
first place, that the clause in the sale 
deed as to‘ cancellation on failure to 
satisfy the dues of the creditors by De- 
cember 30, 1925, constituted a superadated 
condition within the meaning of s. 31 of 
the Transfer of Property Act, and that, 
on its breach, the rights of the respondents 
automatically ceased; that it was a ques- 
tion of title and not of contract, and, 
therefore, no question arose as to whether 
time was of the essence of the contract, 
or of relief from the. failure to comply- 
with the condition. Alternatively, the ap- 
pellants maintained that time was of the 
essence of the contract, and that no 
relief should be given -by the Court. 
The respondents dispute both these con- 
fentions, ` i 
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The Subordinate Judge did not refer 
to the first contention of the appellants, 
but he held that time was of the essence 
of the contract and he gave the appellants 
the declaration that the sale-deed was 
null and void, and awardéd them posses- 
sion on refunding to the respondents within 
two months the sum of Rs. 29,0'2, and he 
held as forfeited the sum of Rs, 1,927-13-0 
originally paid to the appellants. He 
rejected the appellants’ claim to mesne 
profits and interest. It appears that 
between the delivery of the judgment on 
July 16, 1928, and theissue of the formal 
decree on July 30, the appellants de- 
posited the sum of Rs. 29,072 in Court. 

The judgment was reversed by the High 
Court, on appeal, on the view that the 
sale was not a conditional one, and that 
time was not of the essence of the contract. 
By the decree the, present appellants’ suit 
for cancellation was . dismissed; but they 
were held entitled to recover a sum of 
Rs. 1,621-2-0 with ihterest at 6 per cent. 
from the date of the decree as reasonable 
compensation for failure to complete’ the 
bargain by the date fixed, which the 
respondents’ Advocate had expressed will- 
ingness to pay. ; 

Section 31 of the Transfer of Property 

Act provides that, subject to the provisions 
of s. 12, which isnot material to the present 
question, on a transfer of - property ‘‘an 
interest therein may be created with the 
condition superadded that it shall cease to 
exist in case a specified uncertain event 
shall happen, or in case a specified un- 
certain event shall not happen.” Illustra- . 
tion.(b) is as follows, ‘A transfers a farm 
to’B; provided that, if B shall not go to 
England within three years after the date 
of transfer, his interest.in the farm shall 
“ceasé: B does not go to England within : 
the;térm prescribed. His interest in the ` 
farm ceases.” This is ‘an example of a 
completed transfer subsequently resolved, 
The interest has already been.created, but 
it is thereafter defeated. al 

In the present case the contract of sale 
and the act of transfer are embodied in 
the same deed. In their Lordships’ opinion, 
the clause in dispute is to be regarded as 
an integral condition of the contract of 
sale providing the date for completion of 
the contract by satisfaction of the balance 
of the contract price. The statement in 
the deed that the vendor has already . 
received the entire consideration money 
cannot be taken literally so as to contradict 
the clear. fact that the balance of the 
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price had not been paid to the vendor 
himself, but was -to be paid there- 
after to his creditors by the date 
prescribed, 
ships there is nothing in s, 31, which 
merely declares that a limitation upon a 
condition subsequent is a lawful method 
of grant, to exclude the right of the Court 
to give relief to the purchaser who fails 
to make payment of the price, or part 
thereof, by the date agreed upon in the 
contract of sale. Their Lordships are, 
therefore, unable to accept the first con- 
tention of the appellants. 

As regards the alternative contention of 
the appellants, their Lordships are not 
prepared to differ from the view of the 
learned Judges of the High Court that 
time wae not of the essence of the contract, 
Any interest or compound interest accru- 
ing after July 15, 1925,. fell to be borne by 
the respondents and.,thére is no sufficient 
evidence of the logs. of? any remission by 
the creditors’ substantial enough, not only 
to cover such interest and compound interest 
up to December 30, 1925, but to provide a 
further balance available to the appel- 
lants. 

In the event of the rejection of both 
their contentions, the appellants offered no 
argument against the relief given by the 
High Oourt to the respondents, - subject 
to payment of the compensation already 
referred to. ` : 

Their Lordships are, therefore, of. opinion 
that the decree of the High Court should 
be affirmed, and that the appeal should 
be dismissed with costs. Their Lordships 
- will humbly advise His Majesty accord- 

ingly. ea 

N. Appeal dismissed, 

Solicitors for the Appellants.—Messrs. 
Watkins & Hunter. a 3 

Solicitors for the Respondents.—Messrs. 
H.S.L. Polak & Co. oe 
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misconduct—Proof by convincing evidence—Necessily 
of—Evidence Act (I of 1872), ss. 34, 47—-Statement in 
regard to partnership—Proof of. o 

The judgment and evidence given in a civil suit 
filed by a party ‘against the Pleader is admissible 
as evidence in an enquiry against tho Pleader under 
the Legal Practitioners Act, but the judgment and evi- 
dence are not conclusive proof in the enquiry. Munni 
Reddi v. K. Venkata Row (3), followed. [p. 562, col. 2.] 

A Vakil of the High Court is not permitted by the’ 
rules to take part in business or enter into a partner- 
ship. The ruleson this point are very strict and 
have been strictly administered by the Allahabad High 
Court, and it is the custom of the High Court to refuse 
permission for any member of the Bar to enter into 
such a partnership. [p. 567, col 1.] 

Where a Vakil in contravention of the rules of the 
High Court entered intoa partnership business and 
not only did not inform the High Court of the matter 
but made an untrue statement in respect of it ; 

Held, that the Court could not take a lenient view 
of the conduct of the Vakil. [The Vakil was suspend- 
ed from practice for a period of six months.) \ibid | 

Per Iqbal Ahmad, J.—The charges of professional 
misconduct against an Advocate must be proved by 
clear andconvincing evidence and should not be 
inferred from mere grounds for suspicion, however 
yeasonable those grounds may appear to be. A, @ 
Pleader v. Judges of the High Court of Madras (4), 
referred to, [p.567,col.2] - 

A statement in regard : to partnership cannot be 
proved by a witness who merely says that the statement 
isin the handwriting of a certain person, A state- 
ment oral or written by a person not calledas a 
witness comes under the general rule of hearsay. 
[p. 565, col. 1.] ' 

Messrs. K. Verma, A. P. Pandey, S. N. 
Verma, S. N. Misra and Lalta Prasad, for 


the Applicant. 


The Government Advocate, for the 
Orown. 
Bennet, J.—This case against Mr. _ B. 


Advocate of Ghazipur, was sent to the Bar 
Council for an enquiry and the Bar Council 
framed the following two charges: (1) That 
you, Mr. B, carried on a business in part- 
nership with others, but took steps not to 
disclose your connection as a partner 
and thereby committed professional mis- 
conduct. (2), That in the suit, out of which 
F. A. No. 481 of 1929 arose, you denied 
that you were a partner, which denial 
was held not to be true both by the 
Subordinate Judge and the Hon'ble High 
Court, and your conduct in the said suit 
disclosed that you took steps to make out 
that you were a creditor, which was also 
found to be untrue, and by such action 
you were guilty of professional misconduct. 


The Bar Council conducted an enquiry 
and heard evidence on both sides and 
have come‘to a conclusion as follows: 

“Our conclusions therefore are that Mr. B was 
never partner buthad advanced Rs. 2,090 as a 
loan to Harnandan Prasad, that his defence in 
suif No. 85 of 1928 was true, that the charges 
against him are not proved and that he is not 
guilty ofany professional misconduct, 
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Against this conclusion the 
Government Advocate has filed 
tions as follows: (1) That 
the Tribunal is against the weight 
of evidence on the record. (2) that 
the Tribunal has erred in going behind 
the finding of the High Court in First 

` Appeal No. 481 of 1928, 

This finding of the High Court was to 
the effect that Mr. B, was a partner in 
the business in question, We will first 
dispose of this point of law. The learned 
Government Advocate relied on two rul- 
ings for his proposition. One of these is 
reported in, In the matter of Bajendro 
Nath Murkerji (1). In thatit was held by 
their Lordships that the High Court was 
correct in deciding that the propriety in 
law orin fact of the conviction main- 
tained by the Court of appeal could not 
be brought into question and that it was 
final and that the appellant could not 
argue thathe did not fraudulently or 
dishonestly use a copy of the decree as 
he had been ‘convicted of doing. The 
learned Government Advocate also referred 
to Inthe matter of an Advocate (2). In that 
‘case an Advocate had been convicted 
under s. 177, Penal Code, of furnishing 
an income-tax return which he knew to be 
incorrect.. On the other hand in Muni 
Reddi.v. K. Venkata Row (3), a Full 
Bench laid down that the judgment and 
evidence given in the civil suit filed bya 
party against the Pleader was admissible 
as evidence in an enquiry against the 
Pleader under the Legal Practitioners Act, 
but the judgment and evidence was not 
conclusive proof in the enquiry. It appears 
to us that a distinction is to be drawn 
between the judgment in a criminal case 
and the judgment in a civil case where 
these judgments are produced in an enquiry 
against a legal practitioner. In the case 
of a criminal conviction the Court is mak- 
Ing an enquiry as to whether the char- 
acter of the legal practitioner is such that 
he should be allowed to remain on the 
rolls, In this enquiry the proceedings are 
of a criminal or quast-criminal nature. 
The Evidence Act, s. 54, provides as 
follows: 

“In criminal proceedings t 
accused përson tea a bad cts Nn 
unless evidence has been given that he has a good 
character, in which case it becomes relevant, 

M 22 4 48; 26 1 A 242; 7 Sar. 556 PO, 

né R Rang 3l, nd. Cas. 856; À I R 1934 Rang. 

( ; 17 Ind. Cas, 544; A IR 1914 Mad 
512; 13 Or. L J 800; : i 
OT jon 23 M L J 447;)2 M LT 615, 


learned 
two objec- 
the finding of 
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Explanation 1.—This section does not apply to 
cases in which the bad character of any person 
is itself a fact in issue.” ; 

“Explanation 2—A previous conviction is rele- 
vant as evidence of bad character” 

In our opinion the case we are suppos- 
ing would be one in which the bad char- 
acter of the legal practitioner was itself 
a fact in issue and therefore a previous 
conviction would be relevant as evidence 
of bad character under Explanations 1 
and 2. The fact that a man had been 
convicted therefore would be relevant evi- 
dence and the grounds on which he had 
been convicted could not be called into 


question. But when we come to civil 
decree as in the present case, 8. 54, 
Evidence Act, cannot be applied. The 


learned Government Advocate was not 
able to refer to any section of the Evidence 
Act, which he could apply to show that 
the findings of the ‘Civil Court were con- 
clusive proof. Accordingly we agree with 
the view expressed by the Full Bench of 
the Madras High Court that the judgment 
and evidence in the civil suit are admis- 
sible as evidence in this enquiry, but the 
judgment and decree are not conclusive 
proof. 


We now comé to examin the admitted 
facts in this case. Mr. B was a Vakil of 
the High Court who had acted as a Munaif 
at Etah in 1911 and 1912 and he states 
that he came toGhazipur in August or 
September 1920 and began to practise 
in Ghazipur. He had a cousin Trijugi 
Narain, who was an assistant master in 
the D. A. V. School at Ghazipur, and the 
school authorities did not desire to retain ` 
the services of Trijugi Narain any longer. 
Harnandan Singh and his brother, Har- 
charan Singh had a flour mill in Ghazipur 
and Harnandan Singh desired to start a 
flour mill in Ballia. Trijugi Narain and 
Harnandan Singk and Mr. B. were con- 
cerned in the starting of this mill as 
follows: | 

“A sum of Rs. 2,000 was advanced by Mr. B, 
and received by Harnandan Singh through 
Trijugi Narain. This is shown by a receipt 
(Ex. 1) printed on p. 34 of the paper book as follows: 

Mill Mills Tank, 
Ghazipur. U. P. February 24, 1921. 

Received from Babu Trijugi Narain and Babu 
B, the sum of Rupees two thousand only on ac- 
count of making up for the payment of anoil 
engine, worth Rs. 2,046-15-0 (as per draft Nation- 
al Bank, Calcutta), ; 

Rs. 2,000. : 
One anna stamp. 
Sd. Harnandan Singh. 

Ananda Prasad Singh had 
‘shown by receipt 


On an earlier date 
also advanced money as is 
(Ex. 5) ‘of October 20 1920; 
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Barb, : 
October 20, 1920, 

Received Rupees two thousand (Rs. 2,030} only 
from Ananda Parsad Singh (Rs. 10.0 on 15th 
instant, and Rs. 1,000 this day) on account of 
purchasing an Oil Engine from Messrs, Parkins 
& Oo., Leeds, England. 

Ra, 2,000. 
One anna stamp. . 
Sd. Harnandan Singh, 
October 20, 1920.” 

This receipt is almost identical in its 
nature with the receipt, Ex. 1, and the 
money in each case is stated to bere- 
ceived to make up the money for the 
payment of the oil engine. We may also 
note that in Ex. | the money is put down 
as received from B. Trijugi Narain and 
B. The evidence for defence is that Mr. 
B had alone made a loan. The explana- 
tion he gave in evidence was that be- 
cause the money was sent through Trijugi 
Narain therefore his name was also entered 
and that he thought there was no harm 
in this as Trijugi Narain was working in 
the mill. This explanation is childish. 
Mr. B is a lawyer andhe must have 
known perfectly well that if he made a 
loan, the name of his cousin ought not to 
appear inthe receipt. Another point tobe 
noted in regard to these receipts (Exs. 1 
and 5) is that they both state the purpose 
for which the money was received, for 
the payment ofan oil engineor on ac- 


count of purchasing an oil engine. It is 
not usual to enter such a purpose ina 
mere receipt for the money lent. 

The mill started work and it is stated 


inevidence by Trijugi Narain that he 
was to receive a half-share of the 
profits, This was confirmed by a draft 
deed of partnership between Trijugi 
Narain and Harnandan Singh (Ex. 15) 
printed on p. 45. Thedate of this as 
printed is admittedly incorrect as the 
year was 1920. This draft was drawn up 
by Mr. B and itsets out in para. 2 that 
Trijugi Narain and Harnandan Singh 
were sharers half and half and that profit 
and loss would be in the same shares. Now 
what happened subsequently in regurd to 
the deed of partnership is in dispute and 
no deed of parnership is produzed other 
than this draft. It is to be noted that 
Trijugi Narain is related to B as a cousin 
and onthe other hand Ananda Prasad is 
related to Harnandan Singh as a brother- 
in-law, the sister of Ananda Prasad being 
married to Harnandan Singh. The sug- 
gestion of the learned Government Advo- 
cate isthat the division half and half 
yepresents As, 8 for Trijugi Narain and 
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Mr. B, his cousin and eight annas for - 
Harnandan Singh and Anand Prasad his 
brother-in-law. Later someone added the 
name of Ananda Prasad on the top of the 
draft, but the draft was not altered in the 
body of the draft. This alternation may 
have been merely to indicate that the 
new draft should take into account the 
share of Mr. Ananda Prasad. That Trijugi 
Narain and Ananda Prasad were partners 
in the mill is further shown by a sarkhat 
kx. 10, printed on page 47 bearing the 
signatures of Trijugi Narain and Ananda 
Prasad and Trijugi Narain has admitted 
that hesigned thisdocument and wrote 
the whole of this document. This sarkhat 
states that certain cash was received 
through Trijugi Narain and Ananda Pra- 
sad, owners of Sri Lakhshmi Flour Mills, 
Ballia, and cash was also received through 
Harnandan Singh. The person who 
received this cash was Vishnu Ram who 
had supplied petrol to the mill. Trijugi 
Narain stated in the paper book, p. 18: 

“Harnandan Singh had never paid me half the 
protits. He had given me my bare expenses. I 
returned from Ballia where the flour mill was first 
started in April 1922. After that I had no con- 
nection with the mill. lused to manage the mill 
so long as I had remained in Ballia. Ihad filed 
an objection regarding the levying of income-tax 
on this millat the instance of Harnandan Singh 
who was sick at the time. , 

1 used to take from the mill nothing definite or 
fixed but used to takeas much money as I required. 
I used to take an average of Rs, 30 or Rs.40 per 
month,” , e 

Now when the connection of Trijugi 
Narain as manager of the mill terminated 
in April 1922, a document was shortly 
afterwards executed on June 7, 1922, 
printed on p. 37. This is a hypothecation 
bond ofhalf the flour mill executed by 
Harnandan Singh alone in favour of Mr, 
B. This document sets out : 

“I borrowed Rs. 2,000, from B, B Pleader practis- 
ing at Gazipur. I have not yet been able to pay 
up that amount, After payment only Rs, 1,600 is due 
by me upto this time........ L shall pay the entire debt 
with interest at the rate of one per cent. per month 
within 2 years inthe instalments detailed below 
... Whatever liability is on the mill up to this time, 
all that shall be liable to be paid by me after 
rendering the account. Trijugi Narain shall not 
be liable for payment of Rs 73-8-0 due under a 
note ofhand inthe name of Kundan Ram Bishun 
Ram; rather I shall be liable for the payment of 
that amount From June 1, 1922, and from that 
date the amount of interest also mentioned in this 
document shall run and be considered.” 


Now, the receipt Ex. 1 bears an endorse- 
ment onthe samedate June 7, 1922, to 
the effect that Ks. 400 was paid on that 
date. The finding of the Bar Council is 
that Rs. 358 was paid in cash and the 
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balance set off against a debt due by 
` Trijugi Narain. Therefore the original 
advance of Rs. 2,000 was reduced by this 
payment of Rs. 400 to Rs. 1,600 and the 
bond for Rs. 1,600 was written in favour 
of Mr. B. Now it isregrettable that the 
Bar Councilin making their enquiry by 
some oversight omitted to enquire into a 
most important point that is what rate of 
interest was fixed on the original advance 
of Rs. 2,000,if any. All that we find is 
a brief statement of a few words in their 
finding as follows “Mr. B gave up the 
interest.” 

We think this question of whether in- 
terest was fixed and what was the rate 
is one of great importance as obviously 
if Mr. B's contention is correct that this 
was a loan, the loan would have carried 
interest. Now the receipt, Ex. 1 is silent 
onthe point of interest. Further the 
bond of June 7, 1922, dces not state that 
interest due on the original advance was 
given up. That bond merely state that 
after payment only Rs. 1,600 was due. 
It is very strange that if interest on the 
original advance had been fixed and was 
given up when that bond was executed, 
the bond should he silent.on the point. In his 
statement on pp. 16 and 17 Mr. B does not 
mention any rate of interest as fixed at 
the time of the advance. Nor did he 
make this statement in his evidence record- 
ed by the Bar Council. 

When his Counsel Mr. Kamla Kant 
Verma, was asked by us what was the 
rate ofinterest Mr. B, madea statement 
which he has signed: “Trijugi Narain 
told me that eight annas percent. per 
mensem would be paid.” This seems very 
strange that Mr. B should have made a 
Joan of Rs. 2,000 without agreeing with 
Harnandan Singh what the rate of interest 
should be. Ib is true that Trijugi Narain 
had stated on page 20: “The rate of 
interest was not enteredin the receipt. 
Interest was settled at As.8 per month.” 
Now inregard to this question as to whe- 
ther 8 per cent. per mensem interest or 
any rate was settled for the advance 
there are the following points: (1) The 
receipt is silent as to any interest and 
also the receipt does not say 
that the money was given asa loan, (2) 
It is admitted that no interest was paid. 
(8) The fact of remission of interest is 
not stated in the bond of June 7, 1922. 
(4) No definite evidence was put forward 
by B that he had fixed a rate of. interest 
nor did he ever cross-examine on those lines 
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For these reasons we consider that no 
rate of interest was fixed between the 
parties and that the Rs. 2,000 was advanced 
by Mr. B without any interest to be paid 
to him. 

Mr, B filed a suit No. 301 of 1928 in 
the Court of the -Munsif of Ghazipur 
against Harnandan Singh on the basis of 
this bond of June 7, 1922, claiming 
Rs. 1,990, due under the bond the amount 
of the principal with interest less certain 
payments. The bond had not been regis- 
tered and, therefore, he treated it as a 
simple money bond. MHarnandan Singh 
alone was impleaded. It is important to 
notice that the case of partnership was 
put forward on this, the earliest opportu- 
nity and Harnandan Singh pleaded that 
he, Trijugi Narain Ananda Prasad and 
Mr. B were paitners inthe fiour mill. As. 
a defence against the claim he pleaded 
that the bond was obtained merely by 
way of security and that the partnership 
still subsisted and plaintif was only. 
entitled to profits. The Munsif held that 
the defence of partnership was not proved 
and he decreed the suit on | August 
22, 1928, Next month on September 
15, 1928, Mr. B executed his decree and 
attached the machinery of the flour mill 
which had been moved to Ghazipur to 
another mill of Harnandan Singh. On 
October 80, 1928, Ananda Prasad filed 
suit No. 85 of 1928,in the Court of the 
Subordinate Judge against three defen- 
danis, Mr. B, Trijugi Narain and Harnan- 
dan Singh. The plaint asked for a decree 
declaring thatthe Lakshmi Flour Mill 
is a partnership firm in which each of the 
parties owned a fourth share, defendants 
Nos, 1 and 2, B, and Trijugi Narain own-. 
ing a half share and that the property 
was not attachable in satisfaction ofthe 
decree passed by the Munsif. The suit . 
was not defended by Harnandan Singh 
but Mr. B and Trijugi Narain defended. 
the suit. The Subordinate Judge held that 
the partnership of all four persons was 
proved but he held against the plaintiff, 
Ananda Prasad on the ground of limita- 
tion. An appeal was filed in the High 
Court F. A. No. 481 of 1929 by Ananda 
Prasad anda Bench of this Court held 
that the suit was within time and upheld 
the finding of fact of the Subordinate 
Judge that there was a partnership 
between these four persons and further 
that although there had been this hypo- 
thecation bond of June 7, 1922, the parte 
„nership still subsisted in law. The Bench 


1935 


ordered this enquiry tobe made against 
Mr. B. Now it will be noted that the 
Subordinate Judge and the Bench cf this 
Court have come to the conclusion of fact 
that Mr. B was a partner in this flour 
mill. Those findings are based on the 
documentary evidence which we have set 
out. The Bar Council have come to a 
contrary finding and we now proceed to 
‘examine the grounds that they have put 
forward. 

More than two pages of the finding of 
the Bar Tribunal istaken up with the 
consideration of certain account books 
alleged to have been kept by the flour 
mill. These account books were produced 
by a witness Muhammad Sami Khan 
on February 26,1929, in the Court of the 
Subordinate Judge and he stated that 
the amin had appointed him as tahvildar 
of the mill when the mill was attached 
and these books were put into his posses- 
sion by the amin. The Bar Council ob- 
ject that these books were not produced in 
the Munsif’s Court in suit No. 301 of 1928 
and they were not produced inthe Sub- 
ordinate Judge's Court on the date of 
issues and the amin when called as a 
wilness before the Bar Council in 1935 
stated that he had not given these books 
over to Sami Khan whom he had appoint- 
ed Receiver. The Bar Council came to 
the conclusion on these grounds apparent- 
ly that the account books were fabricated 
by Ananda Prasadand Harnandan Singh 
when Ananda Prasad brought his suit, 
No. 85 of 1928. Now one objection to 
this finding is that the books were not put 
forward in the Subordinate Judge's Court 
as proving the partnership although 
there is an entry in the book for 
1921 setting out that these four persons 
were partners -of four annas share 
each.. That book is stated by the witness, 
Raja Ram, to have been written by Har- 
nandan-Singh. We are of opinion that to 
put that entry in evidence it would be 
necessary to call Harnandan Singh as a 
‘witness and this was not done. Learned 
Counsel for defence argued that as the 
books were books of account they could be 
tendered under the provisions of s. 34, 
Evidence Act. We do not consider that 
a statement in regard to partnership, could 
be proved in this manner by a witness who 
merely says that the statement is in the 
handwriting of a certain person. In our 
opinion a statement oral or written by a 
person not called as a witness comes under 
the general rule of hearsay. Learned 
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Counsel alluded to s. 47, but that section 
deals with the question arising when the 
Court has to form an opinion as to the ' 
person by whom any document was written 
or signed. It is not a question here of 
whether Harnandan Singh wrote this entry 
or not. It is a question of whether the 
statement in the entry is true or not. That 
like any other statement can be only proved 
by. legal evidence. As regards the ob- 
jection that the books were not filed in the 
suit before the Munsif, we are of opinion 
that Harnandan Singh naturally consider- 
ed that asthat suit was brought against 
him ona bond which he had executed, the 
books would not be of service as a def- 
ence, The bond of June 7, 1922, indicated 
that no pertnership subsisted after that 
date between Mr. B and Harnandan Singh 
and as between these two Harnandan Singh 
had undertaken to pay off acertain sum 
of money. His defence was that the bond 
was taken merely by way of security. But 
the non-production of the books in that 
suit does not in our opinion indicate that 
they did not exist at that time or that these 
are not the books of the mill. Learned 
Counsel further argued about certain 
entries of payment, These entries have | 
been noted by the learned Subordi- 


nate Judge as totalling Rs. 625-5-6 paid to 


defendants Nos. 1 and 2 between July 11, 
1921 and May 31,1922. We have already 
mentioned that defendant No. 2 Trijugi 
Naraim admits that he received between 
Rs. 30 and Rs. 40a month from the mill. 
The difference is not so extensive as to 
indicate that the books were fabricated. 
We are ofopinion that in this case the 
books have been drawn across the trail of 
evidence as a mere red herring and that 
no conclusion canbe arrived at from a 
consideration of the books as they were not 
properly put in evidence before the Bar 
Council to prove the case against Mr. B. 
That case in our opinion rests in the main 
on the documentary evidence. 

In regard to the oral evidence the Bar 
Council had before them the persons who 
had given evidence before the Subordinate 
Judge in 1929. When those statements 
were taken in 1929, the matter was much 
fresher in the memory of the witnesses than 
it was in 1935. In particular we may 
note that the Bar Council lay stress on the 
evidence of one Dr. Prio Nath Choudhury. 
This gentleman who lives in Ghazipur stat- 
ed that he had advised Harnandan Singh 
to start a flour mill, that he had refused to 
advance him a loan, that later he heard 
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that a flour mill#had been started in Ballia, 
that : 
“B and Harnandan Singh both came to my dis- 
' peneary along with Kalicharan and asked me to 
settle the matter of the money advanced by B to 
Harnandan Singh. I induced B to give up the 
interest and taken the capital gradually. By capital 
I meant the principal amount advanced by him, and 
he agreed to forego the interest. I do not remember 
if I was told that Trijugi Narain was a partner in 
the flour mill.” 
s Now this gentleman was not produced 
in the Courts in 1928 or 1929 and he ap- 
pears only in 1935 to give evidence for the 
first time in regard to transactions of 1922, 
that is 13 years earlier. His evidence is 
extremely vague as he does not know whe- 


ther Trijugi Narain was a partner in the ` 


flour mill or not, and apparently he does 
not know whether Mr. B was a partner or 
not. The suggestion is made that because 
he claims to have induced Mr. B. to give 
up interest therefore the advance must 
have been a loan. We donot think that any 
weight should be assigned to this evidence 
taken after so many years from a witness 
who had apparently made no memorandum 
of what was stated to him at the time, 
Now as regards the oral evidence produced 
against Mr. B the Bar Tribunal has stated: 
“We can place no reliance on this evidence. 

. Dasrath states that he had been sent for by Mr. B and 
was appointed by him and sent to Ballia. He wishes 
to make out that his father had engaged Mr. Bas a 
Vakil, but it is proved that Mr, B had started prac- 


tice in Ghazipur only in 1920, We are satisfied that 
Dasrath is not telling the truth.” 


From this comment one would suppnse 
that Dasrath had stated in evidence that 
his father had engaged Mr. B before 1990. 
There is no such statement in the evidence 
of Dasrath as recorded by the Bar Council 
or anywhere else. Jt is stated in the 
evidence of Trijugi Narain (p. 19, line 15): 
“The mill began to work in Ballia 4 or 5 
months after the preparation of the draft 
agreement" (which was made by Mr. B) 
and before the Bar Tribunal he stated : 
“The flour mill began to work in Ballia 
from May 1921.” This witness Dasrath 
who is a Mallah was employed to clean the 
machinery. He therefore would not have 
taken up work before May 1921. Mr. B 
stated that he came to practise in Ghazipur 
in August or September 1920 and Trijugi 
Narain has stated that the date was even 
earlier, May 1920. It is Clear, therefore, 
that there was a considerable interval of 
time during which the father of Dasrath 
might have got toknow Mr. B by engag- 
ing him in some case before Dasrath was 
employed in the mill. We are unable to 
understand how the “Bar Tribunal have 
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found that the evidence of Dasrath should. 
be rejected on this ground. The comment 
on the evidence of Badal Khan is that he 
only says that there was a discussion when 
Mr. B was - not present as to how 
the money would be contributed. This 
comment ignores the statement in the 
paper beek, p. 14: “I had seen all the 
four persons checking the account and 
supervising the business at Ballia.” Learn- 
ed Counsel argued that before the Bar 
Council in cross-examination this witness 
had said : 


“I never saw any accounting taking place. But 
the witness had repeated his statement quoted above 
and a distinction is to be drawn between “account- 
ing” and supervising the business and checking ac- 
counts,” 


No comment is made on the evidence of 
Harcharan Singh whois a step-brother of | 
Harnandan Singh. He stated that the mill 
was owned in partnership by the four 
persons and he was a marginal witness of 
the bond in question. One other point 
which we may mention is that the bond of 
June 7, 1922, states that Harnandan Singh 
undertook all the liabilities. If B had 
merely made a loan to the mill on interest 
then he would not have been interested in 
the question of whether Harnandan Singh 
was or was not liable for other liabilities. 
This statement in the bond clearly indi- 
cates to our minds that Mr. B was a part- 
ner in the mill andas a partner had a 
liability along with the other partners for 
debts incurred by the mill. The document 
therefore provided that in regard to those 
liabilities Harnandan Singh would alone 
be liable. It therefore followed that by 
this provision Mr. B would not have any 
liability for the debts of the mill. This 
was why this provision was made 
in this bond and in ouropinion it ig 
a very strong piece of evidence against 
Mr. B with which the Bar Council have ° 
entirely failed to deal. Another point we 
desire to note is that in the draft deed of 
partnership on p. 45, para. 7, it was agreed: 

“If at any time any party wanted to be separated 


then he shall transfer his share in the mill to the 
other party." 


We find in the hypothecation deed of 
June 7, 1922, that instead of hypothecating 
the flour mill, only half the flour mill was 
hpyothecated. In our opinion this confirms 
the view that at that time the two partners 
Mr. B and his cousin Trijugi Narain 
retired and the Rs. 2,600 which had been 
advanced from them was returned, Rs. 400 
being in cash and Rs. 1,600 being applied 
by this bond, Tke bond, therefore, was 
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taken on the one-half of the mill which they 
were giving up. This question of two 
partners having retired is also confirmed 
.by the action of Ananda Prasad who when 
the decree was obtained on his bond 
against Harnandan Singh did not object 
because Harnandan Singh had executed 
the bond, but when the mill was attached, 
‘he came forward with his objections that 
he was a partner in the mill. He therefore 
was interested in the matter and this ex- 
plains why he objected. 

In view of the considerations we have 
set forth, we have come tothe conclusion 
‘that the two charges against Mr. B have 
been established by the evidence which has 
‘been produced. The question now remains 
asto what should be the order of this 


Court in regard to this finding. Mr. B as’ 


a Vakil of the High Court was not permitted 
by the rules to take part in business or 
enter into a partnership. The rules on 
this point are very strict and have been 
strictly administered by this Court, and it 
is the custom of this Court to refuse permis- 
sion for any member of the Bar to enter 
into such a partnership. It is an aggrava- 
tion of the offence that Mr. B did not. in- 
form this Court ofthe matter. Further Mr. 
B has put forward statements in evidence 
that he was not a partner and therefore has 
made statements which are untrue. Under 
these circumstances we cannot take a very 
lenient view of the conduct of Mr. B. 
However we do not desire tc take an 
extreme view of the matter and the order 
which we passis that Mr. B will be sug- 
pended from practice for a period of six 
months from the date of this order. 

Iqbal Ahmad, J.—Irespectfully dissent 
as, after giving due weight to all that 
could be and has been urged against the 
finding of the Bar Council, I remain 
unconvinced. I can discover no justifi- 
cation for not accepting the finding of the 
Bar Tribunal that Mr. B, Advocate, was 
never a partner. in Sri Lakshmi Flour 
Mills, and that the sum of Rs. 2,000 
advanced by him to Harnandan Singh 
was by way of loan and not as a contri- 
bution to the capital of the partnership 

„and that his defence in suit No. 85 of 
1928 was true. The finding of the Bar 
Council being in favour of the Advocate, 
the burden to displace that finding lies on 
the Government Advocate and that bur- 
den, in my judgment, has not been dis- 
charged. It is to be remembered that the 
question for consideration by the Bar 
.Tribunal was a pure question of fact and 
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its findings on the question are entitled 
to great weight. It is further to be re- . 
membered that the charges of professional 
misconduct against an Advocate must be 
proved by clear and convincing evidence 
and should not be inferred from mere 
grounds for suspicion, however reasonable 
those grounds may appear to be: vide A, 
a Pleader v. The Jutgzs of the High Court 
of Madras (4). 

It may be that in the present case 
there were certain grounds for suspicion 
against the Advocate; but clear and 
cogent evidence to bring the charges home 
to the Advocate was wholly wanting, and 
I therefore have no hesitation in accepting 
the finding of the Bar Council. 

The charges framed by the Tribunal 
against the Advocate were as follows : 

“(1) That you, Mr. B, carried on a business in 
partnership with others but took steps not to disclose 
your connection as a partner and thereby committed 
professional misconduct. (2) That in the suit out 
of which First Appeal No. 481 of 1929 arose, you 
denied that you were a partner, which denial was 
held not to be true both by the Subordinate Judge 
and the Hon'ble High Court, and your conduct in 
the said suit disclosed that you took steps to 
make out that you were a creditor, which was also 
found to be untrue, and by such action you were 
guilty of professional misconduct”. 

Mr. B started practice es a Vakil in 
Etah and practised there till the year 1920. 
He left Etah and commenced practice in 
Ghazipur from August or September 1920, 
His first cousin, Trijugi Narain, was then 
employed as an Assistant Master in the 
D. A. V. School of Ghazipur. It is3tin 
evidence in the case that they were joint, 
but their “incomes are separate.” One 
Harnandan Singh was also a teacher in 
Trijugi and Har- 
nandan were known to each other from 
the year 1909. Both were together in 
college in Allahabad and resided in Oxford 
and Cambridge’ Hostel and both were 
teachers in the D. A. V. School, Ghazipur. 
Harnandan along with his brother Har- 
charan owneda flour mill at Ghazipur. 
The mill existed from the time of his 
father. Harnandan had therefore some 
experience about the business cf flour 
mills. Harnandan was keeping bad health 
and, it appears from the evidence of 
Dr. Preo Nath Chaudhri which evidence 1 
accept that he was suffering from slow 
fever and cough and on the advice of the 
doctor went to the sanatorium at Bhowali, 
On his return from Bhowali the D.A, V. 


(4) A I R 1930 PO 144; 123 Ind. Oas. 184; 31 Or. L 
J 489; Ind. Rul. (1930) P ©.168; (1930)A L J 539; 7 
O W N 517; 51 0 L J418; 58 M L J 635; 340 WN 
534; 31 L W 627 (P Q.) 
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School authorities refused to keep him in 
| service presumably because of the infectious 
disease from which he was supposed to be 
suffering. Harnandan then conceived the 
“idea of starting a flour mill at Ballia and 
in November 1920 an order for the engine of 
the mill was placed. The engine atrived in 
January 1921 and a sum of about Rs. 3,000 
was required for payment of the price of 
the engine with a view to take its delivery. 
It is alleged that Harnandan received a 
sum of Rs. 2,000 in October 1920 from his 
brother-in-law (wife’s brother) Ananda 
Prasad. A further sum of Re. 2,000 was 
paid by the Advocate in February 1921. 
Harnandan passed a receipt on Feb- 
yuary 24, 1921, for the sum of Rs. 2,000 
and this receipt constitutes the sheet anchor 
of the case against the Advocate. The 
receipt is in the following words: 

“Received from B. Trijugi Narain and B.B. the 
sum of rupees two thousand only on account of 
making up for the payment of an oil engine, worth 
Rs. 3,C46-1£-0 (as per draft, National Bank, Cal- 
cutta) Rs, 2,000", 

The delivery of the engine was then 
taken. It is alleged that there were 
four partners in Lakshmi Flour Mills, 
viz, Harnandan Singh, Ananda Pra- 
sad, Trijugi Narain and B, and that 
.each partner contributed Ks. 1,000. to 
the capital of the partnership. It is 
said that out of the sum of Rs. 2,000 
advanced by Ananda Prasad in Octo- 


ber 1920 a sum of Rs. 1,000 represent- ` 


ed his share of the partnership capital 
and the balance of Rs. 1,000 was advanced 
by him as a loan to his brother-in-law, 
Harnandan Singh. It is also asserted 
that the sum of Rs. 2,000 paid by the 
Advocate in February 1921 was on account 
of the share of the Advocate and his 
cousin Trijugi Narain in the capital of 
the partnership. In short, the case against 
the Advocate is that he was a partner 
jn the mill and that the advance made 
by him was on account of his share in 
-the capital of the partnership. The case 
put forward by the Advocate, on the other 
hand, was that a sum of Rs. 2,(00 was 
advanced by him as a loan and that he 
never was a partner in the mills. 

The cardinal question that arises for 
consideration in the case therefore is 
whether Mr. B was a partner in the 
mill and advance made by him was by 
way of loan. The answer tothe question, 
whether a person is a creditor of a 
partnership concern or the money advanced 
by him wasin the capacity of a partner, 
is always beset with difficulties of varying 
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intensity and, as observed by Underhill, 
in “Principles of the Law of Partnership” 
1931 Edition, p. 23: 

“A person whose intention was to be a bona 
fide lender finds himself in the mortifying position 
of an apparently mala fide partner with all its 
nsec litigation, worry and not impossible 
Truln, i 

The flour mill began to work in Ballia 
from May 1921 and Trijugi Narain re- 
signed his post as a teacher in the school 
on May 14, 1921, when the sessions closed. 
It is common ground that Trijugi Narain 
took an active part in the working of the 
mill at Ballia and remained there till 
April 1922. By this time it recame ap- 
parent that the mill was working at a 
loss and the mill was then shifted from 
Ballia to village Reotipur (vide the evidence 
of Dasrath, a witness examined by the 
Counsel who was appointed to prosecute 
the case against the Advocate), From 
Reotipur the mill was taken to Ghazipur 
and located in close proximity to the an- 
cestral flour mill of Harnandan Singh. 

On June 7, 1922, Harnandan Singh 
executed a hypothecation bond for asum 
of Rs. 1,600 in favour of the Advocate, 
Half of the Lakhshmi Flour Mills was 
hypothecated to secure the sum of Rs. 1,600, 
but, as the document was not registered, 
it did not operate as a mortgage, The 
bond was in respect of the amount taken 
under the receipt dated February 24,192), 
referred to above. It is a matter of 
admission that some amount was paid 
in cash and a sum of about Rs. 45 was 
set off against a debt due frcm Trijugi 
Narain and the bond was for the halance 
of the amount paid by the Advocate in 
Febuary 192]. The sum of Rs. 1,600 
with interest at 1 per cent. per mensem 
was stipulated to be paid by Harnandan 
by instalments extending over about two 
and a half years. It was recited in the 
bond that the flour mill at Ballia was 
purchased by Harnandan out of his “own 
expenses” and that as hehad not sufficient 
amount of money, he borrowed Rs, 2,000 
from the Advocate. 

Some of the instalments were paid by 
Harnandan Singh and endorsements about 
those payments were made on the back 
of the bond, but most of the instalments 
remained unpaid and then the Advocate 
filed a suit (suit No. 301.0f 1925) in the 
Court of the Munsif of Ghazipur for 
recovery of Rs. 1,990 against Harnandan 
Singh. Harnandan pleaded that the 
Advocate, he himself and Ananda and 


‘Trijugi were partners in the flour mill - 
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and that the sum of Rs. 2,000 advanced 
by the Advocate was by way of investment 
and not as a loan, and that the bond in 
suit was obtained from him (Harnandan) 
by way of security. He contended that 
as the partnership still subsisted, the 
Advocate was only entitled to profits and 
his claim was not maintainable. The 
Munsif held that the Advocate was not a 
partner and the amount was advanced 
by him as a loan and, accordingly, decreed 
the suit on August 22, 1928. 

In execution of the decree the Advocate 
attached the flour millon September 15, 
1928, and then on October 30, 1928, 
Ananda Prasad filed a suit (Suit No. 85 of 
1928) in the Court of the Sutordinate 
Judge of Ghazipur impleading B, Trijugi 
Narain and Harnandan Singh as defen- 
dants. Ananda prayed for a deciaration 
that the parties to the suit were the 
four partners of the Lakshmi Flour Mills 
each having an. equal share in the assets 
thereof and that B, the Advocate, was 
not entitled to have the mill attached and 
sold in execution of the decree obtained 
by him agains! Harnandan Singh. In 
the plaint he alleged that 

“When a loss was caused to the business, de- 
fendant No 1 (Advocate), cunningly and dishonestly 
with a view to his future gain and the loss of 
this plaintiff, and also for the purpose of safe- 
guarding his profit and the principal amount, 
brought defendant No. 3 (Harnandan Singh) in hig 
collusion and got a bond, dated June 7, 1922, 
of which the plaintiff has got the information 
now, executed without plaintiff's knowledge...... 
and obtained a fictitious and collusive decree 


against defendant No. 3, and by means of the 
same he has got the whole machine attached”. 


B contested the suit mainly on the alle: 
gation that he was never a partner in 
the mill, nor did he pay the sum of 
Rs. 2,000 as hisshare in the firm. He 
maintained that the sumof Rs. 2,000 was 
taken by Harnandan Singh as a loan from 
him through Trijugi Narain. He also 
alleged in the written statement that Anan- 
da had full knowledge of the suit filed by 
him on the basis of the bond and, that 
Ananda had filed the suit for declaration 
at the instance and for the benefit of 
Harnandan and, that the suit was really 
prosecuted by Harnandan himself. In 
short, he alleged . that the suit was a 
collusive suit filed for the benefit of 
Harnandan. Harnandan also filed an 
appeal against thé decree in suit No. 301 
of 1928 which was numbered as appeal 
No. 414 of 1928. This appeal was trans- 
ferred for disposal to the same Subordinate 
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Judge who tried suit No, 85 of 
1928. 

Suit No. 85 of 1928 was decided by the 
Subordinate Judge on May 10, 1929. He 
held that : (1) Lakshmi Flour Mills waa 
a partnership concern in which the four 
parties were partners, and that Rs. 2,000 
paid on October 20, 1920, represented the 
share of the Advocate and ‘I rijugi Narain 
in the capital of the partnership. (2) 
The partnership was dissolved in June 
1922, and (3) theclaim on the basis of the 
partnership was time-barred, and on these 
findings, dismissed the suit. The Subordi- 
nate Judge also dismissed the appeal 
filed against the decree passed by the 
Munsif holding that the bond dated June 
7, 1922, was executed by Harnandan ag 
a debtor and that the relationship of credi- 
tor and debtor existed between the Advo- 
cate and MHarnandan, Ananda’ Prasad 
preferred an appeal (F. A. No. 481 of 1929) to 
this Court against the decree of the Sub- 
ordinate Judge in suit No. &5 of 1928. The 
appeal was allowed by a Bench of this 
Court, wherein it was held that Harnan- 
dan, Ananda Prasad, B and Trijugi Narain 
were partners in the flour mill and 
continued as such up to the date of attach- 
ment. Ananda’s claim for declaration 
mentioned above was therefore decreed. 

The case was then referred to be Bar 
Covneil for enquiry and Mr. Prem Mohan 
Lal was appointed to prosecute the case 
against the Advocate. Mr. Prem Mohan Lal 
contended before the ‘Tribunal that the 
finding of the High Court on the question 
of fact was final. This argument has also 
been advanced by the learned Government 
Advocate before us. Onthe other hand it 
was contended on behalf of the Advocate 
that, as the case was sent to the Bar 
Tribunal for enquiry, the Tribunal was 
bound to record the evidence produced by 
the parties, and then to record a finding 
cn consideration of that evidence, irres- 
pective of the fact that this Court has 
arrived at a decision adverse to the 
Advocate. 

In support of his contention the learned 
Government Advocate relied on the deci- 
sions of their Lordships of the Privy 
Councilin In the matter of Rajendra Nath 
Mukerji (1) and In the matter of an Adyo- 
cate (2), In the case in Inthe matter of 
Rajendra Nath Mukerji (1), a Vakil was 
convicted under s. 471, Penal Code, of 
fraudulently using as genuine a decument 
which he knew to be forged. His convic- 
tion was affirmed on appeal, The High 


570 


Court then ordered notice to be given to 
the Vakil to show cause why he should 
not be removed from the roll of Vakils 
and his certificate be cancelled in conse- 
quence of the offence of which he had been 
convicted. This Court held that the pro- 
priety in. law orin fact of the conviction 
could not be questioned by _ the 
Advocate, and the decision of this Court 
was affirmed on appeal by their Lordships 
of the Privy Council. The Privy Council 
observed that : A 

“The conviction of forgery followed by a sen- 
tence of two years’ rigorous imprisonment is 
sufficient without further inquiry to satisfy the 
Court in removing the Vakil from the roll of 
Vakils.” ; 

In In the matterof an Advocate (2), also 
the propriety of the conviction of the 
‘Advocate was not allowed to be question- 
ed in the proceedings taken against him 
for the removal of his name from theroll 
of Advocates. These two cases are dis- 
tinguishable on the broad ground that in 
those cases the conviction itself was the 
basis of the charge against the Advocate, 
and are no authority for the proposition 
that the finding recorded against an Ad- 
vocate by a Civil Court is final and 
conclusive in proceedings taken against 
‘the Advocate under the Bar Council Act. 
When a case is ` referred to the Bar 
Council under e. 10, Bar Councils Act, 
for enquiry into the conduct of an Advo- 
cate, it is the duty of the Council to 
enquire into the matter and to record a 
finding on the materials produced be- 
fore it, irrespective of any finding on 
the point recorded by a Civil Court. 
The enquiry by the Council is with a 
view to ascertain whether or not the Advo- 
cate concerned has been guilty of mis- 
conduct, The enquiry is of a quasi-crimi- 
nal nature and a finding has to be arrived 
at on a consideration of the materials 
before the Council. I am not aware of 
any provision of law that supports the 
contention that the finding of the Oivil 
Court is either relevant or conclusive in 
the enquiry before the Bar Council. J; 
therefore, hold that the Bar Tribunal in 
the present case was right in recording 
its own finding on the question before it 
untrammelled by the finding recorded by 
the Subordinate Judge or by this Court. 
“In the enquiry before the Tribunal both 
sides agreed that the documentary evi- 
dence already on the record of suit 
No. 85 of 1928(F. A. No. 481 of 1920) be 
treated as evidence. The parties further 
agreed that the evidence of Ananda Prasad 
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as recorded in suit No. 85 of 1928 be 
read ag evidence, as Ananda Prasad did 
not appear before the Tribunal, neither 
side produced further documentary evi- 
dence. But Mr. Prem Mohan Lal examined 
four witnesses named Dasrath, Harcharao, 
Badal Khan and Raja Ram and the Ad- 
vocate examined himself, his cousin Trijugi 
Narain, Tribeni Sahai, Abdul Aziz Khan 
and Preo Nath Chaudhri. Some of these 
witnesses were examined before the Sub- 
ordinate Judge in suit No. 85 of 1928, 
but their evidence as recorded by the 
Subordinate Judge is not legal evidence 
in the present proceedings, 

In support of the contention that B, 
Advocate, was a partner in the mill and 
that the sum of Rs. 2,000 was not advanced 
by him as a loan, reliance is placed on 
the receipt dated February 24, 1921, 
(Ex. 1, paper book H. C., p. 34), a 
sarkhat (Ex. 10, paper book, H. C., p. 47), 
a draft of partnership agreement (Ex. 15, 
paper book H. C. p. 45) and an account 
took for the year 1921 (Ex. 6), and also 
on the evidence of the witnesses examined 
before the Tribunal against the Advocate. 

I propose first to deal with the account 
books. Certain account books alleged to 
have been kept by the flour mill in dis- 
pute are relied upon. One of these account 
books is marked Ex. 6. This book pur- 
ports to be the account book of the flour 
mill for the first year, viz, the year 1921. 
On the very first page of the account book 
there is an entry to the effect that 
Harnandan’s share in the mill was to the 
extent of four annas and Ananda’s share 
also was four annas and eight annas 
share in the mill belonged to B and 
Trijugi Narain. There are also entries 
showing that a sum of Rs. 1,000 was 
deposited by Ananda and a similar amount 
was deposited by Harnandan and that 
Rs. 2,000 was deposited by B and Trijugi 
Narain. This account book, if genuine, is 
proof positive of the fact that the allegation 
that the Advocate was a partner in the 
mill is true. I, however, have no hesitation 
in holding that the account book is a forged 
document. 

The issues in the suit filed by the 
Advocate in the Munsif's Court and in 
the suit fled by Ananda Prasad in the 
Subordinate Judge's Court were identical, 
and the cardinal question for decision in 
both the suits was whether or not the 
Advocate was a partner in the mills. The 
account book would, therefore, have been 
a valuable piece of evidence in the suit 
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in the Munsif's Court. Indeed it would 
have been conclusive against the Advocate 
and would have afforded a complete answer 
to his claim. The account book was, how- 
ever, not produced inthe Munsif's Court. 
No explanation, good, bad or indifferent, 
is forthcoming as to why this account 
book was not produced in the Munsif’s 
Court suit. It is not pretended that the 
account book was not under the control 
of Harnandan. It is worthy of note in 
this connection that Harnandan studiously 
avoided the witness-box both in Ananda’s 
suit and in the proceedings against the 
Advocate before the Bar Tribunal. His 
absence from the witness box is signi- 
ficant, and must have been due to the 
fact that it would have been impossible 
for him to account for the non-production 
of the account book for the year 1921 in 
the suit filed by the Advocate, Tne pon- 
production of the account book in the 
Munsif’s Court, in my opinion, raises a 
volient presumption against its genuine- 
ness, 

~ When suit No. 85 of 1928 was filed 
by Ananda Prasad, he did not mention, 
as is required by O. VII, r. 14 (2), Civil 
Procedure Code, this account book, Ex. 6, 
or the other account books now relied upon 
against the Advocate. The account books 
were not even produced on the date of 
issues (January 3, 1929), but were pro- 
duced cn February 26, 1929, through a 
witness named Sami Khan. The account 
books were produced after Ananda Prasad 


had left the _witness-box. Again no 
explanation is forthcoming as to why 
the account books, particularly, Ex. 6. were 


not ~produced on the date of issues. It is 
suggested on behalf of the Advocate that 
the belated production of the account book, 
Ex. 6, is due to the fact that it was not 
ready till January 3, 1929, and, in my 
opinion, kere is considerable force in this 
suggestion. 

_ A witness, Raja Ram, was produced 
before the Tribunal and he stated that he 
wrote the account books after the mill was 
transferred to Ghazipur and the first book 
which he wrote commenced on June l], 
1926. He admitted that the account books 
written by him were not produced in the 
Munsif’s Court suit. He further stated 
that all the account books before his time, 
3. e., upto 1925 were in the hand-writing 
of Harnandan Singh. But Dasrath and 
Badal Khan, witnesses, admitted that “the 
accounts of the mills usedto be written 
mostly by Trijugi Narain”. The account 
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book for the year 1921, however, does not 
contain even one entry in the handwriting. 
of Trijugi Narain. Thus it is conclusive- 
ly proved even from the statement of the 
witnesses examined against the Advocate 
that Ex. 6 is not the account book that 
was maintained at the mills in the year 
1921. It follows that Ex. 6 was fabricated: 
for the purposes of the suit filed by 
Ananda Prasad. 

It is said that as no demand was made 
by the Advocate in the Court of the 
Subordinate Judge for the account book 
of 1929 the argument that Ex. 6 is a 
forged document is not open to him. 
The answer is that as a book purporting 
to bethe book for 1921 was produced by 
Ananda it would have been idle for the 
Advocate to demand another book for the 
same year, because Ananda's answer 
would have been that the book for 1921 has 
already been produced, 

In execution of the decree obtained by 
the Advocate the mill was attached on 
September 15, 1928, by an amin named 
Abdul Aziz Khan, Sami Khan stated in 
suit No. 85 of 1928 that the account books 
were madeover tohim by the amin, but 
this is falsified by the statement of Abdul 
Aziz Khan examined on behalf of the 
Advocate, and also by the warrant of 
attachment, Ex. A, and the report of the 
amin Ex. B. ‘The amin made the follow- 
ing statement : 

“Thad not attached any account books, I did not 
make over the attached property to any Supurddar. 
When the Court appointed me a Receiver, I then 
entrusted the work of writing daily account books 
to Muhammad Sami Khan. I never made over any 
account books to Muhammad Sami Khan as IJ had 
never received any, If I had attached any account 


books, 1 would have put my signature on them so 
that their identity should be established”, 


Trijugi Narain after looking into the 
account books-stated that they were not the 
account books that used to be kept. He 
had filed an objection in the Income-tax 
Department on January 19, 1922, (Ex. 12, 
paper bcok H. C., p. 36) and he stated 
that he had filed a bahi khata in support 
of the objection and the account book 
produced by him before the Income-tax 
Officer was not in the account books pro- 


duced by Ananda Prasad. For the 
reasons already given, I consider that 
this, statement of Trijugi Narain is 


true. 

There is a slip pasted on Ex.6 and it 
purports to be signed by Ananda Prasad, 
Trijugi Narain and Harnandan Singh, 
Ananda stated in Suit No. 85 of 1928 that 
“the label on the cover of the bahi bears 
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the signatures of myself, Trijugi Narain 
‘and Harnandan Singh.” Trijugi Narain 
denied the signature on the slip. He 
always spells his name as “Trijugi” and 
not as “‘Tirjagi” as appears on the label, 
and therefore it is proved that the name 
of Tirjugi Narain is not in the hand- 
writing of Trijugi Narain and his name 
was also forged on the slip. As the account 
book itself contained no entries in the hand- 
writing of Trijugi the slip appears to have 
been pasted and Tirjugi’s name forged 
on the same with a view to show that the 
account book was the book of the mill and 
was a genuine document. It is needless to 
observe that such slips are never pasted 
to account books and it was wholly un- 
necessary to affix the slip on Ex. 6. 

The other account books produced in the 
case are for the period subsequent to the 
execution of the bond dated June 7, 1922. 
It appears from the statement of Raja 
Ram that in the account book for the year 
1926 some amounts are enteredas having 
been paid to B. ‘Trijugi Narain and that: 

“there are small amounts credited to the khata of 
B. Trijugi Narain, and similarly to the khatas of 
Ananda Prasad and Harnandan Singh”. 

The account book for 1926 must, if 
genuine; have been in existence dur- 
ing the pendency of the suit filed by 
the Advocate in the Munsif’s Court. 
This account book was also not pro- 
duced in that suit and again no ex- 
planation is offered for its non-pro- 
duction. For the reasons given above 
I am in complete agreement with the 
following finding recorded by the Bar 
Tribunal: 

“We are, therefore, definitely of opinion that these 
account books were fabricated by Ananda Prasad 
and Harnandan Prasad when Ananda Prasad brought 
his suit No. 85 of 1928 and no reliance can be 
placed on anything contained therein.” 


The draft of the deed of partnership 
which is relied upon against the Advocate 
also contains an interpolation, and in 
my opinion, the interpolation was dis- 
honestly made with a view to support the 
case of Ananda Prasad. The draft is 
printed at p. 45 of the High Court paper 
book. The draft as originally prepared 
purported to be the draft of an agreement 
between Trijugi Narain and Harnandan 
Singh. Ananda Prasad’s name clearly ap- 
pears to have been interpolated over the 
line in a different ink. This draft shows 
that the idea was that Harnandan Singh 
and Trijugi Narain would become partners. 
That this is so is manifest from the various 
paragraphs of the draft and particularly 
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by para. 2 which runs as follows : 

“We, Trijugi Narain and Harnandan Singh are 
sharers half and half and according to the same pro- 
portion they will be entitled to and responsible for the 
profit and loss.” | ub 

The draft is in the handwriting of the 
Advocate with the exception of the portion 
(the name of Ananda Prasad) which ap- 
pears in a diferent ink. Ananda Prasad 
made the following statement in bis evl- 
dence before the Subordinate Judge: 

“A partnership deed was executed on an upstamped 
paper. B has prepared the draft of the partnership. 
The faired out partnership deed was signed by 


myself, Trijugi Narain and Harnandan Singh. 
bad not signed the deed on the plea that he was 8 
Pleader and therefore could not engage openly in 
any trade. For this reason Trijugi Narain was alone 
shown as the holder of the eight annas share in the 
partnership.” 

In cross-examination he stated that: 

“The partnership deed was executed about three 
months after the starting of the mill. I do not 
remember even approximately how many days or 
months before the execution of the partnership deed. 
the draft was prepared. I cannot even say whether 
the mill had commenced working at that time or 
not...... The draft made by B. was faired out after 
the addition of my own name and some other 
alteration. I do not know why B had omitted my 
name as a partner from the draft.” 

Tf Ananda Prasad was one of the part- 
ners in the mill, there was absolutely no 
reason for ihe omission of his name from 
the draft. Again the whole tenor of the 
draft shows tbat the partners were to be 
only two persons, Wiz, Harnandan and 
Trijugi. The alleged faired out partner- 
ship deed is not forthcoming and I am 
of the opinion that the statement of Ananda 
Prasad that the deed was faired out and 
signed by three persons is untrue. If a 
partnership deed had been executed it 
would have been registered. Even if it 
was not registered either it would have 
been in the possession of the managing 
partner, viz. Harnandan Singh or dupli- 
cates of the same would have been prepar- 
ed and would have been handed over to 
each partner. 

Harcharan Singh, the brother of Harnan- 
dan, who was examined before the Tri- 
bunal also stated that a deed of partner- 
ship was faired out at the house of B 
after the mill had started work and that 
the draft remained with Harnandan and 
the faired out document was taken by B. 
According to his evidence Trijugi Narain, 
Harnandan and Ananda were the execut- 
ants of the deed. His evidence on the 
point is open to the same criticism as the 
evidence of Ananda Prasad. Apart from 
this, if instead of two partners there were 
to be three partners in the mill, drastic 
alterations . would have been necessary in 
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the draft, but there is not one single altera- 
tion in the draft. E 

The case put forward by the Advocate 
is that after his arrival in Ghazipur he 
was informed by his cousin Trijugi 
Narain that Harnandan wanted to set up 
a flour mill in Ballia and as he himself was 
keeping indifferent health he wanted Trijugi 
Narain’s services for the working of the 
mill, Some time later he was approached 
by Harnandan to make a draft for a 
partnership deed and then he prepared the 
draft. He, however, denied that the draft 
was ever faired out or that any faired out 
deed was in his possession. In view of 
the observations made above, I hold 
that the case of the Advocate on the point 
is true. 


I now proceed to consider the receipt, 
Ex. 1, on which great emphasis has rightly 
been laid by the learned Qovernment 
Advocate. This receipt and receipt, Ex. 5, 
are practically in identical terms. The 
latter receipt is.dated October 20, 1920, and 
the former bears the date February 24, 
1921. The receipt, Ex. 1, has been quoted 
in extenso above, Receipt, Ex. 5, runs as 
follows: 

“Received Rupees two thousand (Rs. 2,000) only 
from Ananda Prasad Singh (Rs, 1,000) on 
15th instant, and Rs. 1,000 this day on account 
of purchasing an oil engine from Messrs. Parkins & 
Oo., Leeds, England.” 

Rs. 2,000,” 

Ananda Prasad stated that he had paid 
Rs. 1,000 as his share of the partnership 
capital on October 15, 1920, and that 
Harnandan had also contributed a like 
amount on October 20, 1920, after taking 
a loan from him, and that he had taken 
a receipt from Harnandan regarding both 
the items. This statement of Ananda 
Prasad is not convincing, If Rs. 1,000 
out of the sum of Rs. 2,C00 evidenced by the 
receipt, Ex. 5, was advanced by Ananda 
Prasad as his share in the partnership 
concern and the remining Rs. 1,000 was 
advanced by him as a loan, there would 
have been something in the receipt to 
differéntiate between the two items. In 
other words, if Harnandan and Ananda 
were each contributing Rs. 100 as partners 
and a sum of Rs. 1,000 out of the sum 
of Rs. 2,000 was advanced by Ananda 
as a loan the receipt would not have been 
worded in the way in which it has been. 
The case of Ananda Prasad that he was 
one of the partners in the mill does not, 
for the reasons to be presently stated, 
appear to me to be true, and I have a 
suspicion in my mind that this receipt of 
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2,000 was forged with a view to 
support the argument that the receipt, 
Ex. 1, also evidenced a similar transac- 
tion. I however cannot make this suspicion 
the basis of my judgment and, accordingly, 
I shall leave it at that. On Ananda’s 
own showing a sum of Rs. 1,000 was 
advanced by him as a loan to Harnandan 
and, as, there is nothing to differentiate 
between the two sums of Rs. 1,000 mention- 
ed in the receipt, it appears to be likely 
that the entire sum of Rs. 2,000 was 
advanced by Ananda to Harnandan as a 
loan. The evidence as tothe understand- 
ing or arrangement between Harnandan 
and Ananda as to this amount of Rs. 2,000 
is far from clear, and, therefore, no positive 
inference can be drawn as to the nature 
of the advance made—if an advance was 
at all made—by Ananda Prasad. 

The receipt, Ex. 1, has been the sub- 
ject of much argument and it has been 
contended that the language of this receipt 
shows that the Advocate and Trijugi 
Narain contributed Rs, 2,000 as partners: 
It has also been argued that if the Advo- 
cate had advanced the sum of Rs. 2,000 
as a loan he would have insisted on the 
execution of a promissory noteor a bond 
and would not have been content with a 
receipt in the terms of Ex. 1. There is 
certainly great force in this contention, 
but the receipt must be considered along 
with the other evidence in the case and 
when so‘considered, it does not lead to 
the conclusion that the sum of Rs. 2,000 
was by way of contribution to the capital 
of the mill. The Advocate'’s casa was 
that he was informed by Trijugi Narain 
that Harnandan Singh was a rich man 
and that he had ordered an engine for the 
mil]. In January 1921 he was informed by 
Trijugi that Harnandan Singh could 
not take delivery of the engine because 
he was short of money and was requested 
to advance a sum of Rupees 2,000 as a 
loan. He refused at first to lend the 
money, but on being pressed by Trijugi 
Narain’s mother and his other relations 
he agreed to advance the loan as he was 
told that Trijugi would share half the 
profits. He stated that when he found that 
the receipt was both in his favour and 
Trijugi Narain, he was not satisfied, but 
he did not insist for a fresh receipt or 
for a promissory note as there was no risk 
of his money. If this explanation of the 
Advocate stood by itself, I would not have 
been prepared to-accept it, but, having 
regard tothe other facts that appear from 
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‘the evidence, I consider this explanation 
to be true. i 

The case formulated in the plaint filed 
by Ananda was that Harnandan and the 
Advocate were in collusion and that the 
decree in the Munsifs Court suit was a 
collusive decree obtained with a view to 
cause loss to Ananda. The case of the 
Advocate, on the other hand, was that the 
suit in the Subordinate Judge's Court 
was a collusive suit and was filed by 
Ananda Piasad at the instance of Harn- 
andan Singh simply with a view to avoid 
the payment of the decree passed by the 
Munsif. Harnandan and Ananda are near 
relations and it appears from the evidence 
in the case that Ananda and his mother 
were living with Harnandan in Ballia in 
1921. There is not the faintest suggestion 
in the evidence about any hostility be- 
tween Harnandan and Ananda that could 
have induced Harnandan to let a collusive 
decree be passed in the Advocate’s favour 
with a view to cause loss to Ananda. 
Ananda admitted in his evidence that 


“Harnandan is my sister's husband. 
Harnandan has no enmity with me.” 
It. is impossible to believe that 
Ananda was not aware of the 


Munsitf’s Court suit till the attachment was 
effected in execution of his decree by the 
Advocate. Ananda however did not file 
his suit till the attachment was effected 
and the mill was in peril of being sold. 
Harnandan though a defendant did not 
contest the suit. All this leads to the con- 
clusion that Ananda was in the confidence 
of Harnandan and the suit in the Subordi- 
nate Judge's Court was filed at the 
instance of Harnandan. I therefore, hold 
that the charge of collusion between the 
Advocate and Harnandan was utterly 
untrue. The matter does not rest there. 
Ananda’s claim was sought to be supported 
by fabricated documents and the genuine 
account book of the mill for the year 1921 
which must have been under the control of 
Harnandan was not produced. Harnandan 
would have been a very important witness 
in Ananda's suit, but though summoned he 
was not examined. Similarly the evidence 
of Ananda and Harnandan was of great 
importance in the proceedings before the 
Bar Tribunal. These were the two persons 
who were in aposition to give a lie to the 
Advocate and Trijugi Narain, but though 
the last named persons were examined 
pefore the ‘Tribunal, both Ananda and 
Harnandan had not the courage to appear 
as witnesses. There is, therefore, no escape 
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from the conclusion that the ‘best possible 
evidence in rebuttal of the evidence of 
the Advocate and Trijugi has been 
withheld and their evidence remains un- 
rebutted. 

It is not disputed that Harnandan is a 
man advanced in years and able to protect 
his own interest. It was apparent by 
June 1922, when the bond was executed in 
favour of the Advocate, that the mill was 
a losing concern. If the sum of Rs. 2,000 
advanced by the Advocate was by way of 
contribution tothe capital of the alleged 
partnership, Harnandan would have been 
the last person to agree to allow the 
amount to be treated as adebt due from 
him alone, and toexecute a document with 
respect to the same stipulating to repay the 
amount with interest at 1 per cent. per 
mensem. The only reason that the learned 
Advocate, who was holding the brief of 
the learned Government Advocate, could 
suggest in  re-joinder for this curious 
conduct on the part of Harnandan was that 
he was in collusion withthe Advocate, The 
suggestion of collusion between the 
Advoeate and Harnandan is, however, as 
already observed, wholly unfounded, 
Again from the year 1922 to 1928, viz., for 
a period of six years, no objection was 
taken tothe validity ofthe bond. Indeed 
some of the instalments were paid to the 
Advocate and the defence of partnership 
was not raised till the Advocate put the 
bond in suit for the amount remaining 
unpaid. Further there are -letters of 
Harnandan on the record that show that 
he throughout recognised himself as a 
debtor, and expressed his obligation tothe 
Advocate for the indulgence shown by him. 
in the matter of the realisation of the debt. 
All this supports the case of the Advocate 
and is wholly inconsistent with the allega- 
tion that the Advocate was a partner in the 
mills. 

If there was a partnership between four 
persons I would have expected a duly 
registered partnership déed disclosing the 
terms of the partnership being executed by, 
the partners. No such deed was however 
executed. The absence of a partnership 
deed lends strong support to the case of the 
Advocate that Harnandan alone was the 
owner of the mill. Further ifthe Advocate 
was a partner, letters would have passed 
between the various partners about the 
affairs of the partnership, but no such 
letters are alleged to have been received 
either by Harnandan or Ananda and noné 
are produced, Ananda stated in - hig 





| to forgo interest on the amount. 
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evidence before the Subordinate Judge that 
‘no correspondence regarding the part- 
nership had ever to my knowledge taken 
place between B and other parties.” 

Tt is a matter of admission that the 
Advocate and Trijugi had no connection 
with the mill after the same was removed to 
Ghazipur. It must;. therefore, be taken for 
granted that if Trijugi and the Advocate 
were partners they ceased to be so in the 
year 1922. That being so, one would have 
axpected a settlement of account so far as 
the outgoing partners were concerned, But 
no such settlement is alleged to have taken 
place. 

The case that each of the alleged partners 
contributed a sum of Rs. 1,000 as his share 
of the capital of the partnership rests on 
the allegation that Ananda was one of the 
four partners, but this allegation appears 
to me to be wholly false. Ananda was 
examined as a witness before the Subordi- 
nate Judge in February 1929. He then 
stated that his age was 25 years. He 
must, therefore, have been 16 years 
of age and a minor in the year 1920. 
A minor cannot enter into a contract 
of partnership. At any rate the Advocate 
would never have consented to become a 
partner with a minor. This fact by 
itself demolishes the case that the partner- 
ship consisted of four persons one of 
whom was Ananda. If there were not 
four partners the whole of the case against 
the Advocate goes by the board. 

I may mention here that I am not con- 
cerned with the question as to whether 
Trijugi was or was not a partner with 
Harnandan. Possibly he was, but he did 
not advance any money and was to get 
remuneration for his services out of the 
profits. The fact that Trijugi was interest- 
ed as a partner in the mill is supported 
by therent agreement. Exhibit 33, printed 
at p. 35 of the High Court paper 
book. 

Before leaving this part of the case I 
must notice an argument that was strongly 
pressed. against the Advocate. It was 
contended that if the sum of Rs. 2,000 
evidenced by the receipt of February 1921 
was advanced by way of loan, the Advocate 
would have charged interest on thesame. 
The answer to this contention is furnished 
by the evidenceof Dr. Preo Nath Chaudhri 
who stated that at the time of the exe- 
cution of the bond the Advocate agreed 
The 
an impartial witness and 
jmplicit reliance on his 


doctor was 
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evidence. Apart from this the Advocate 
knew that Trijugi was to get ahalf share 
of the profits of the mills in lieu of his 
services and must have anticipated that 
the amount received by him would be 
far in excess of the interest on the sum 


of Rs. 2,000. There is no occasion for 
surprise therefore if he did not bargain 
for interest when he advanced the 
amount. 


Having regard to the facts noted above 
I hold that the receipt is not inconsistent 
with the case put forward by the Advocate 
and cannot be made the basis of a finding 
that the Advocate was a partner in the 
mill. 

It now remains to consider the sarkhat 
Exhibit 10. The sarkhat is signed by 
Trijugi Narain and Ananda Prasad and 
jn the sarkhut Trijugi and Ananda are 
described as owners of the Lakshmi Flour 
Mille, Ballia, The explanation offered by 
Trijugi was that at the time of the execution . 
of the sarkhat Harnandan was ill and 
Ananda therefore joined in the execution 
of the same. As Ananda was a near 
relation of Harnandan he, while signing 
the sarkhat, was shown as one of the 
owners of the mill. Having regard to: 
the finding recorded by me that Ananda ` 
was not a partner in the mill, T have 
no hesitation in accepting the statement 
of Trijugi, the more so as it has nob 
been rebutted either by Ananda or by 
Harnandan. 

For the reasons given above I hold © 
that the charges against the Advocate were | 
not made out and that he was not guilty 
of any misconduct. 

By the Court—The order of the 
Court is that Mr. B. be suspended for - 
a period of six months from the date of - 
this order. i 

N. Order accordingly. 


—— 


= CALCUTTA HIGH COURT 
Civil Revision Petition No. 578 of 1935 
August 14, 1935 
NASIM ALI AND HENDERSON, Jd. 

Srimati HEMLATA DASI—PETITIONER 

versus 

BENGAL COAL CO., Lrv.—Opposits 

Party. 

Civil Procedure Code (Act V of 1908), ss. 73, 146— ` 
Decree against party—Another decree against his 
sons—Both decrees, whether against same judgment- . 
debtor—Ezecuting Court, whether can, under s. 146, 
change decree against father into decree against sons= - 
5. 146, if enlarges scop of a, 73, . 
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Where a decree was obtained against the father and 
‘another party obtained another decree against his sons, 
the two decrees are not passed against the same judg- 
ment-debtor. Govind Abaji v. Mohoniraj Finayak 
(1), Srinivasa Aiyangar v. Kanthimathi „Ammal (2), 
Balmer Lawrie & Co.v. Jadunath Banerjee (3) and 
Jaharlal v. Lalita Sundari (4), followed. 

In the above case the executing Court cannot go 
behind the decree and by involving s. 146, Civil 
Procedure Code, it cannot change a decree passed 
against the father into a decree against his legal 
representatives. For purposes of rateable distribu- 
tion, theexecuting Court must take the decrees as 
they stand. 

Section 146, Civil Procedure Code, cannot enlarge 
the scope ofs, 73 of the Code, as it is expressly made 
subject to the other provisions of the Code. 

O. R. P. from an order of the Sub-Judge, 
Bankura, dated February 19, 1935. 

Messrs. Sitaram Banerjee, Nando Gopal 
Banerjee and Anil Chandra Dutta, for the 
Petitioner. 

Messrs. A. N. Bose and Manmatha Nath 
Das Gupta, for the Opposite Party. 


Nasim All, J—The facts which give 
rise to this Rule are as follows: One Rasaraj 
Biswas and his wife Promodini borrowed a 
certain amount of money from the peti- 
tioner on mortgage of some properties be- 
longing to them on May 23, 1923. Thereafter 
Rasaraj died. The petitioner obtained a 
mortgage decree against the sons of Rasaraj 
and Promodini Dasi on the basis of the 
said mortgage in the Court of the Subordi- 
nate Judge at Alipur. In execution of the 
said decree the mortgaged properties were 
sold. The sale proceeds, however, not being 
sufficient to cover the decretal amount, the 
petitioner obtained a money decree under 
O. XXXIV, r. 6, Civil Procedure Code, for 
the balance of the decretal amount, viz., 
Rs. 10,221-15-9 on February il, 193), 
against Promodini and the sons of Rasaraj. 

The opposite party obtained a money 
decree for Rs. 31,405-6-9 against Rasaraj 
during his lifetime and certain other per- 
sons in the Court of the Subordinate Judge 
at Hazaribag and applied for execution of 
the said decree after the death of Rasaraj 
against hissons in the Court of the Sub- 
ordinate Judge at Bankura by attachment 
and sale of certain properties belonging to 
Rasaraj. The attached properties were 
thereafter sold in execution and purchased 
py the opposite party. In the meantime 
the petitioner applied for execution of the 
decree obtained by him in the same Court 
and applied for rateable distribution of the 
sale proceeds under s. 73, Civil Procedure 
Code. The learned Subordinate Judge 
rejected the petitioners prayer on the 
ground that the decree obtained by him 
was-against the sons of Rasaraj while the 
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decree obtained by the opposite party was 
against Rasaraj and consequently the de- 
cree of the petitioner was not against the 
same judgment-debtor. _The petitioner 
thereupon obtained the present Rule. Now 
in order to attract the provision of s. 73, the 
decree should be against the same judg- 
ment-debtor. A judgment-debtor is a person 
against whom a decree has been passed 
(s. 2, cl. 10, Civil Procedure Code), The 
decree obtained by the opposite party was 
against Rasaraj, whilst the decree obtained 
by the petitioner is against the sons of 
Rasaraj. The two decrees therefore were 
not passed against the same person. 

The view taken by the learned Subordi- 
nate Judge is supported by the decisions in 
Govind Abaji v. Mohoniraj Vinayak (1) 
Srinivasa Aiyangar v. Kanthimathit Ammal 
(2), Balmer Lawrie & Co. v. Jadunath 
Banerjee (3) and Jaharlal v, Lalita Sundari 
(4). Section 116, Civil Procedure Code, is 
not of any assistance to the petitioner. 
Section 73, Civil Procedure Code, permits 
rateable distribution only when the decrees 
are against the same judgment-debtor. Sec- 
tion 146 cannot enlarge the scope ofs. 73 
as it is expressly made subject to the other 
provisions of the Code. By reason of s. 146 
the words “passed against the same 
judgment-debtor” in s. 73 cannot be read 
as “passed against the same judgment-. 
debtor or the legal representatives of the 
same judgment-debtor.”. An Executing 
Court cannot go behind the decree and by 


‘invoking s. 146 it cannot change a decreé 


passed against Rasaraj into a decree 
against his legal representatives. For pur- 
poses of rateable distribution the Executing 
Court must take the decrees as they are. 
The learned Judge was, therefore, right in 
rejecting the petitioner’s prayer for rateable 
distribution. The Rule is accordingly dis- 
charged with costs. Hearing-fee, one gold: 
mohur, 

Henderson, J.—I agree. 

D. Rule discharged. 


(1) 25 B 494; 5 Bom, L R 407. 

(2) 33 M 465; 5 Ind, Cas, 917; 7M L T 157, 

(3) 42 O 1; 27 Ind. Oas, 644; A IR 1915 Cal. 658; 
196 W N 1202. 

(4) AI R 1930 Cal. 454; 130 Ind, Cas, 227; 34 O W 
N 294; Ind. Rul. (1931) Oal. 355. 
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_,, MADRAS HIGH COURT 
Civil Revision Petition No. 359 of 1934 
January 28, 1935 
VENKATASUBBA Rao, J. h 
Srila Sri VYTHILINGA PANDARA- 
SANNADHI AVERGAL—PLAINTIFF — 
PETITIONER - 
VETSUS 
Tae SECRETARY or STATE ror INDIA 

IN COUNCIL—DEFENDANT—RESPONDENT 

Evidence Act (I of 1872), s. 124—Privilege in 
respect of Communications made in oficial confidence 
—Right to decide whether communication was made 
in official confidence, whether rests with Court or 
officer concerned. 

When a public officer claims privilege in res- 
pect of a document under s. 124, Evidence Act, it 
is for the Court to decide whether the document 
for which the privilege is claimed falls within the 
section, thatis to say, whetherit is a communica- 


tion made to a public offizer in official confidence; . 


and if the Court decides that the document is of 
the nature contemplated by the section, then the 
public officer is the sole judge as to whether by 
its ‘disclosure public interests would suffer, 
Venkatachela Chettiar v, Sampath Chettiar (1), Nata- 
raja Pillai v. Secretary of State (2), Collec- 
tor of Jaunpur v, Jamna Prasad (3), referred to, 


C. R. P. under s. 115 of Act V of 
1908 and s. 107 of the Government of India 
Act, praying the High Court to revise the 
order of the Oourt of the Subordinate Judge 
of Kumbakonam dated February 26, 1934, 
and passed in I. A. No. 51 of 1932 in O. 
S. No. 39 of 1931. 


Messrs. K. S. Krishnaswamy Aiyangır 
and V. N. Venkatavaradachari, for the 


: Petitioner. 


The Government Pleader, for the Res- : 


pondent. 


Judgment.—The question that arises 
is, whether the Government's claim of pri- 
vilega in regard tothe documents Nos. 16 
and 17 can be upheld under s. 124 of the 
Indian Evidence Act. That section runs 


thus : 

“No public officer shall be compelled to disclose 
communications made to him in official confidence, 
when he considers that the public interests woula 
suffer by that disclosure.” 


There are two matters involved in this 
section ; first, whether a particular doca- 
ment for which the privilege is claimed, 
falls within it, that 19 to say, whether 
the document isa communication made to 
a public officer in official confidence. Oa 
a proper construction of ths section, it ig 





for the Court to decide that question, 
‘Secondly, should the Gourt decide that 
the document is of the nature contemplated 


159~—73 & 74 
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by the section, then the public officer him- 
self is the sole judge as to whether by its 
disclosure public interests would suffer 
(that alone being the ground of privilege). 

Thie distinction between the two matters 
involved in the section is pointed out and 
recognised in Venkatachala Chettiar v 
Sampath Chettiar (1), which case has been 
‘treated as having settled the law for the 
Presidency in the later decision in Nata- 
raja Pillai v. Secretary of State (2) 
cited by the lower Court. See also 
Collector of Jaunpur v. Jamna Prasad (3). 
The learned Judge overlooked this impor- 
tant distinction and proceeded upon the 
footing that the decision in regard to both 
the matters rests with the public officer 
concerned, This view is clearly wrong and 
the Civil Revision Petition is allowed and 
the lower Court's order is set aside, the 
Petition is remanded to the lower Court 
for disposal in the light of my observa- 
tions. 


I must observe that the Government 
claimed privilege in the lower Court under 
8.123 in respect of the document No. 3, 
but that claim has since been given up. 


Each party will bear his own costs 
throughout. 
A. Revision allowed. 


(1) 1 Ind, Cas. 705; 32 M 62; 19 ML J 263, 

(2) 26 Ind. Oas. 723; 29 M 304, 

(3) 66 Ind. Oas, 171; 44 A 360; at p. 363; 20 A L 
J 140; 4U P L'R (4) 50; AIR 1922 All, 37, 





PATNA HIGH COURT 
Deaf and Dumb Reference No. 1 of 1935 
May 14, 1935 
Wort AND Paz ALI, JJ. 
EMPEROR —Paroszovutor 
versus 
A DEAF AND DUMB Parson, 

Penal Code (Act XLV of 1860), s. 411—Deaf and 
dumb person in possession of stolen property— Proof 
as to knowledge of accused as to Property being 
stolen, not possible to get—Conviction under s.41i— 
Legality—Criminal Procedure Code (Act V of 1898), 
8. 471—Case, if comes within s. 471. 

Under s. 411, Penal Code, it is necessary to prove 
that the property wasstolen and that the accused 
knew or had reason to believe the same to be stolen 
property and as proof of that is impossible in the 
case of a deaf and dumb person, it is impossible 
for the Court to record any conviction or, therefore, 
to award any sentence. Nor is the case one which 
can be referred or reported to the Local Government 
under s,471, Oriminal Procedure Oode, as s. 471, 
contemplates the committing of a crime by a person 
who owing to the state of his mind cannot be 


pa 
57 


ceemed to have known the quality of his act and the 
offence with which the accused is charged cannot be 
raid tohave been committed unless the accused 
* person knew the property tohave been stolen and 
in the case of adeaf and dumb person it cannot be 
said to be so. : : 

The Government Pleader in support of 
the Reference, 


Wort, J.—This case is referred to this 


“Court by the Deputy Magistrate of 
Manbhum under s. 47), Criminal Proce- 
dure Code. The accused is both deaf 


and dumb; his name and his place of 
abcde unknown. He was charged under 
s. 819, Penal Code, and alternatively under 
8. 411, that istosay, for theft or having 
received stolen property. I do not -think. 
that it is unreasonable to come to the 
conclusion that the evidence which was 
adduced before the Magistrate establishes 
the fact that the properly, a suit case, 
the subject-matter of the charge, had ia 
fact been stolen, although speaking for 
myself I must say that the evidence might 
have been a little more detailed.. The 
evidence was that the owner of this suit 
case was travelling between stations 
Tiruldih and Suisa when he missed the 
suit case. He gave information of this 
lors at one of the stations. The station 
master telegraphed back to the previous 
station and at that station the station 
master going into ihe passenger hall 
saw the accused tiying to force open a 
suit case and not unreasonably came to 
the conclusion that the suit case did not 
belong to the accused; he then put the 
accused under restraint. The owner 
eventually appeared, produced the key and 
in other ways identified the article as his 
own property. 


As regards theft, as I have said, it is not 
unreasonable to hold that the evidence 
does establish that fact. The owner might 
have given evidence that it could not 
have disappeared unless it had been remoy- 
ed by a theft. The evidence as it stands, 
however, which I think may be accepted, 
is that the suit case was missing between 
the stations to which I have referred. Now 
on that evidence I think it impossible to 
come to the conclusion that the accused 
stole the suit case. It isnot one of those 
cases in which the thief or the alleged 
thief is found in possession of a stolen 
property immediately after the theft in such 
circumstances as to preclude the possibility 
of some other person having stolen the 
property. In this case some time had 
lapsed between. the alleged theft and the 
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time at which the accused was found 10 


be in possession of the. property. We are 
left, therefore, to the case of having 
received stolen property knowing it to 


have been stolen. The Magistrate in his 
reference states that he made signs to the 
accused, but it was impossible in the 
circumstances to know whether the accused 
realized what the Magistrate was attempting 
to communicate to him; and it naturally 
follows that.it is impossible to know whether 
the accused realized the quality of his act. 
The evidence as it stands, had he been 
a person who was in possession of his 
normal senses, would have been complete; 
but under section 411, it is necessary to 
prove that the property was stolen and 
that the accused knew cr had reason to 
believe the same to be stolen property 
and proof of that in this case, in my 


judgment, was impossible. That being 
so, it is impossible for this Court to 
record any conviction or, therefore, to 


award any sentence. This is not a case 
which can be referred or reported to the 
Local Government under s. 471, ass, 471 
contemplates the committing of a crime 
by a person who owing to the state of his 
mind cannot be deemed to have known the 
quality of his act. The offence with which 
the accused is charged cannot be said to 
have been committed unless the accused 
person knew ihe property to have been 
stolen and; as I have already held, in this 
case, it cannot be said to beso. The rase 
‘does not come within s. 47), Criminal 
Procedure Code. We can adopt no cther 
course in this case than to order the 
accused to be discharged. 


Fazl Ali, J.—I agree. 
N. Order accordingly. 


MADRAS HIGH COURT 
Civil Miscellaneous Petition No. 1747 
: of 1935 
October 8, 1935 


Kina, J. 
T.S. NARAYANA AYYAR AND otHERs— 
PETITIONERS 
versus 
Tus Co-OPERATIVE URBAN BANK 
Lro. ,TINNEVELLY JUNCTION 
AND ANCTHER— RESPONDENTS 
Madras Co-operative Societies Act (VI of 1932), 
s. 51—Dispute between society and ex-directors who 


continue as members—Jurisdiction of Registrar to 
decide the dispute, 


1935 


Where a dispute arose between a Co-operative 
Society and certain members of the society who 


Were some time back its directors, regarding loss - 


sustained by the society owing to the negligence 
of these persons in sanctioning a loss when they 
were directors: K 

Held, that the dispute did not fall within s. 54, 
cl. (6) of the Madras Co-operative Societies Act 
inasmuch as the dispute did not relate to acts of 
the members of such but only to their action as 
directors Municipal Building Society v. Richards 
(1) referred to; 

Held, further, that cl. fc) of s. 51 was also not 
applicable as the said clause related only to disputes 
between a society and its existing officers and was 


not applicable to disputes between the society and 
its past officers, 


C. Mis. P. praying that in the circumsta- 
neces stated in the affidavit filed therewith, 
the High Court will ke pleased to issue a 
writ of prohibition prohibiting the res- 
pondents herein from proceeding with 
A. R. CO. No. 848 of 1934-1935 before the 
Deputy Registrar of Co-operative Societies, 
Tinnevelly (2nd respondent herein). 


Messrs. S. Ramaswamy Ayyar and VY. K. 
Sreenivasa Ayyangar, for the Petitioners. 

Messrs. B. Sitarama Rao and K, Vem- 
kateswaran, for the Respondente. 


_ Order.—This is a petition requesting 
issue of a writ of prehibition to the 
Deputy Registrar of Co-operative Societies, 
Tinnevelly, in the following circumstances, 
A dispute arose between the Tinnevelly 
Co-operative Urban Bank, Itd, and six 
persons who are members of the bank 
and were all its directors, regarding the 
loss sustained by the bank owing to the 
negligence of these persons in sanctioning 
a certain loan. It may be mentioned that 
of these six persons five are no Jonger 
directors of the bank though they still 
continue to be members and the sixth 
remains a director. The dispute was 
referred to the Registrar of Co-operative 
Societies under s. 51 of the Madras Co- 
operative Societies Act, VI of 1932, for 
decision by him and it was referred by 
him to the Deputy Registrar, 

The present petitioners who are the five 
ex-directors referred to, objected to the 
jurisdiction of the Deputy Registrar on 
the ground that the dispute did not fall 
within the terms of s. 51 ofthe Act. The 
Deputy Registrar passed orders on this 
preliminary objection to the effect that 
he had jurisdiction and the petitioners 
now wish this Court to issue a writ of 
prohibition against any further proceedings 
in the arbitration. 


It is of course conceded that the dispute 
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is one touching the business of the bank, 
The question then has to be decided ' 
whether it comes within cl. (b) or cl. (c) of 
s. öl. Clause (b) refers to a dispute 
between a member, past member or person 
claiming through a member, past member 
or deceased member and the society. No 
doubt the present petitionera are members 
of the society but it is quite clear that 
the dispute in question concerns none of 
their actions or claims as members but 
only their actions as directors. On the 
authority of an English case Municipal 
Buildings Society v. Richards (1), it is 
quite clear that cl. (b) cannot be applied 
to the present case. Olause (c) relates to 
disputes between the society or its com- 
mittee and any officer, agent or servant 
of the society. Clearly this clause would 
apply to the existing directors and the 
question to be decided is whether it would 
apply to persons who were once directors 
and whose action as such directors is the 
subject-matter of dispute but who at the 
time of the reference to the Registrar are 
no longer directors. 

Prima facie I would have been inclined 
to hold that cl. (e) would apply were it 
not for the fact that in ss, 51 and 49, 
specific reference is made to past officers. 
Ins. 49 (1) for instance it is said, that 
‘where in the course of an audit......... ib 
appears that any person who has taken 
part in the organisation or management 
of the society or any past or present 
officer of the society has misappropriated 
STAA ‘the Registrar [may take certain 
steps. In s. 51 (b) which immediately 
precedes the clause which we are now 
discussing, reference is specifically made 
to disputes between a member, past mem- 
ber or person claiming through a member, 
past member or deceased member and the 
Society, its committee or any officer, agent 
or servant of the society’, When we find 
these two instances of particular reference 
being made in the Act itself to past 
officers and past members, it seems to 
me that if this cl. (e) was intended to 
apply to a dispute of this kind between 
the society and its past officers specific 
mention would have been made of past 
officers in this clause also. In the absence 
of such specific reference that clause cannot, 
I think, apply to the present dispute. 
The result is that the Registrar has no 
jurisdiction under s., 51 to decide this 
dispute and a writ of prohibition must 

(1) (4888) 39 Oh, D 372; 58 LJ Ob. 8; 59 L T 883; 
37 W R 184 
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issue. The petitioners’ ccsts which I fix 
at Rs. 100 will be paid by the bank which 


is represented by the 1st respondent. 
A, Appeal dismissed. 





PATNA HIGH COURT 
Civil Revision Applications Nos. 69, 107 and 

108 of 1935 

September 30, 1935 

DHAVLE, J. 
THE BENGAL NAGPUR RAILWAY 
Co.—APPELLANT 
versus 


JANKI DAS MARWARY— RESPONDENT 
© Railway—Risk Note H — Misconduct — Consign- 
ments damaged by rain water— Suit for damages— 
Breach of rules by Railway servants established— 
Whether amounts to misconduct—Liability of Rail- 
way for damages—Misconduct, meaning of. 

The plaintiff sent certam consignments of ata, 
flour and suji under Risk Note in form H by the de- 
fendant Railway. Damage was actually caused to the 
consignments and it was found by the trial Court 
that the servants of the Railway had acted in viola- 
tion of various rules in connection with these con- 
signments and that damage was caused by rain 
water entering into the wagons, which were either 
leaky or were not securely closed and made water- 
tight owing to the negligence of the defendant 
company and their sevants: 

Held, that it was not satisfactorily shown that 
the wagons were absolutely water-tight; the exa- 
mination at a Station on the route was sometimes 
at any rate directed to ascertaining merely whe- 
ther the wagon was fit for running, and no Railway 
witnesses spoke even in the monsoon of testing 
the wagon for holes and secondly, the special 
standing order that wagons with flap doors and 
windows shouldon no account be-used for carrying 
damageable traffic during the monsoon itself showed 
that it was not enough to have a wagon with a 
water-tight roof, and that the breach of rules 
established in the case was such as to amount to 
misconduct and hence the Railway Company was 
not absolved from liability for the damage. [p. 583, 
col. 2; p. 584, col. 1.) 

“Misconduct” is not a term of art. In ordinary 
parlance it means bad management or mismanage- 
ment, being often used quasi-specifically in the 
sense of malfeasance or culpable neglect of an 
official in regard to his office. The word is some- 
times said to connote moral obliquity, but 
this is largely due to the fact that the 
word is also used in the sense of improper 
conduct or wrong behaviour especially adultery; 
the word ‘conduct’ itself means not only ‘manner 
of conducting business, etc,” but also “behaviour” 
specially in its moral aspect, as good or bad con- 
duct. There is little reference to ethics when 
misconduct in Railway risk-notesis taken to mean 
the doing of a wrong thing; and such miscenduct 
may or may not be wilful. [p. 582, col. 1] 

[Case-law discussed ] 

O. R. App. from an-order of the Small 
Cauce Court Judge, Raghunathpur, District 
Manbhum, dated November 24, 1934. 

Messrs. S. M. Mullick, Natai Chandra 
Ghosh and Baidyanath Sinha, for the Ap- 
pellant, 
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Messrs. L C. Majumdar and A. B. Mu- 
kharji, for the Respondent. 

Judgment.—These are three appli- 
cations under s. 25 of the Small Cause 
Courts Act,. arising out of three suits 
against the petitioner, the Bengal Nagpur 
Railway Company, for compensation for 
damage by wet to 3 consignments of ata, 
flour and suji which were carried by the 
petitioner from Ramkrishtopur Station to 
Jaychandipahar Station on its own line in 
May, August and September, 1933. There 
was no dispute that damage was actually 
caused to the consignments, and it was 
in fact assessed by an Assistant Com- 
mercial Inspector of the petitioner. The 
consignments were covered by Risk Notes 
in Form H, under which the Railway 
Administration is to be held harmless 
and free from all responsibility for any 
damage to the consignments “from any 
acts whatsoever, except upon proof that 
eiiis damage arose from the misconduct 
of the Railway Administration's servants". 
The lower Court, found that the petitioner’s 
servants had acted in violation of various 
rales in connection with these consign- 
ments and that damage was çaused by 
“rain water entering into the wagons, | 
which were either leaky or were not 
securely closed and made water-tight owing 
to the negligence of the defendant company 
and their servants”. Relying on Jamuna- 
das Ramjas v. East Indian Railway Co., 
Lid. (1), the lower Court held that the 
defendant was, therefore, not absolved from 
liability for the damage. 

The learned Advocate for the petitioner 
has urged that the findings of fact of the 
Court below are open to exception, but in 
my opinion, there is no substance in the 
contention. It appears that two of the 
consignments, which were loaded in 
August and September, were carried in 
C type wagons, regarding which there was 
a special standing order issued in May, 
1931 (Ex. 4) and repeated in May 1933, 
(Ex. J), laying down that special care must 
be taken to see that the windows are 
securely fastened and that there is no 
likelihood of rain penetrating. The evi- 
dence adduced on behalf of the plaintiffs 
was to the effect that the flap doors, 
windows and roofs of the wagons had let 
in the water that had damaged the gcods, 
Against this we have the statements of 
an Assistant Train Examiner a Shalimar, 
D. W. No. 1, and a Siding Clerk at 
ine AIR 1933 Pat 630; 148 Ind, Cas. 396; 6 R P 


1935 


Ramkrishtopur Station, D. W. No. 3. for 
the petitioner, that they had examined the 
wagons and found them in good condition; 
the exmination of the Assistant Train Ez- 
aminer was, as the lower Court has pointed 
out, of a very coursory character, though 
there was a special standing order re- 
garding the careful inspection of the roofs 
of vehicles, while the Siding Clerk, who 
admittedly made no note about his alleged 
examination of the wagons in August and 
September, has naturally so little know- 
ledge of the particular wagons that he 
only claims that the wagons loaded by 
him had an iron sheet roofing because 
most of the C type wagons have such 
roofing and he “cannot say if water goes 
inside the wagons in cage the doors are 
left loose” another witness examined for 
the petitioner was a Shed Clerk at 
Ramkrishtopur Station, who speaks of 
loading the consignment of May 1933, ina 
wagon of the A-2 type; he was unable to 
define this type of wagon, and while he 
he made no note of the ex- 


Ty or wet w 
they were loaded makes him a oes 
i The only other witness 
examined for the petitioner was the Aseis- 
tant Commercial Inspector, who takes up 
the impossible position that corrugated 
roofs and flap doors are not prohibited in 
the rainy season, which is directly opposed 
to cls, (b) and (f) of para. 11 of the 
Special precautions to be observed in 
dealing with damageable traffic during 
the monsoon” issued in May, 1931, and 
repeated, so far as flap doors are. con- 
cerned, in cl. (e) of r. 11 of the standing 
orders of May 1933, which lays down that 
wagons with flap doors and windows 
should never be used. I have already 
referred to another clause in the standing 
order which requires that in C type wagons 
or foreign Railway wagons of similar types 
special care must be taken to see that the 
windows are securely fastened and that 
there is no likelihood of rain penetrating, 
There is also a rule requiring Station 
Masters and goods clerks to examine the 
condition of all wagons before loading and 
satisfying themselves that the wagons 
supplied are water-tight and serviceable 
and to make an entry in the Station Diary 
to show that they have done s0. The plain- 
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tiffs called for these entries but none 
were produced, and it is obvious that this 
rule also was not observed in connection 
with any of the three consignments in 
guestion. It is true that the earliest con- 
signment was carried in May and not 
during the monsoon; but the papers show 
that in this case there were 12 bags found 
damaged by water near the flap door of 
the wagon, and no attempt was made on 
behalf of the petitioner to show why such 
goods were loaded near the flap door and 
the latter, as one may well infer in the 


‘circumstances of this case, not securely 


fastened. The finding of fact of the lower 
Court that damage was done by rain water 
entering into the wagons, which were either 
leaky or were not securely closed and made 
water-tight, is clearly right on the evi- 
dence. 

The only question in these cases thus is 
whether on this finding the petitioner has 
been rightly held liable as upon proof that 
the damage arose from the misconduct of 
the Railway Administration’s servants. 
The learned Judge below has indeed held 
the petitioner liable for damage “owing 
to the negligence of the defendant company 
and their servants” but this was because 
Jwala Prasad, J. in the case from Jamuna- 
das Ramjasv. East Indian Railway Co. Ltd., 
(1) held that a mere neglect of duty will 
charge the Railway Administration or its 
servants with misconduct and bring the case 
within Risk Note H or A (whichlatter uses 
same the phraseology, so far as is material 
at present), “Misconduct would ordinarily,” 
said the learned Judge 

“mean failure to do what is required of a person 
to do. Certainly it was the duty of the Railway 
Administration to provide against such ordinary 
contingency, such as rain water forcing itself into 
the wagon and causing damage to grain, etc., in 
it. Thefact that the rain water did enter the 
wagon and caused damage to the plaintiff's con- 
signment is itself sufficient to show that proper 
and requisite precautions were not taken by the 
Railway Administration to provide against such 
contingency”. 

It has been urged by the learned 
Advocate for the petitioner that this is not 
the law, and that the misconduct con- 
templated by the risk note involves 
“wilful neglect’ at the very least, as was 
held by two Division Benches of this Court 
in Durga Dutta Shri Ram Firm v, Secretary 
of State forIndia (2) and Bengal Nagpur 
Railway Co. v, Hukam Chand Hardat Rai 
3). These cases, however, are perhaps 

(2) 11 P LT 161; 1294 Ind. Oas. 883; A I R 1930 
Pat 283; Ind Rul (1930) Pat 449; 9 Pat 733. 

(3) 12P LT 810; 128 Ind. Cas, 798; A I R 1930 
Pat, 559. 
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distinguishable on the ground that they 
were cases not of damage but of loss, 
which latter is governed by a special 
provision in the risk notes relating to 
‘proof of “misconduct on the part of the 
Railway Administration or its servants”. 
Byt apart from this, “misconduct” is not 
a term of art. In ordinary parlance it 
means bad management or mismanage- 
ment, being aften used quasi-specifically 
(as may beseen from the Oxford English 
Dictionary) in the sense of malfeasance or 
culpable ‘neglect of an official in regard 
to this office. The word is sometimes said 
to cannote moral obliquity, but it seems 
to me that thisis largely due to the fact 
that the word is also used in the sense 
of improper conduct or wrong behaviour 
especially adultery; the word ‘conduct’ 
itself means not only ‘manner of con- 
ducting business, etc.” but’also “behaviour” 
specially in its moral aspect, as good or bad 
conduct. In an English case which is often 
quoted Lewis v. Great Western Ry. Co. (4), 
dealing with the question of tke “wilful 
misconduct” of Railway servants, Brett, 
L.J., said that wilful misconduct must 
mean “the doing of something, or the 
omitting to do something, which it is wrong 
to do orto omit, where the person who is 
guilty of the act or the omission knows 
that the act which he is doing, or that 
which he ‘is cmitting todo, is a wrong 


thing, to do cr to omit... . 
he is doing a wrong thing, and 
i that in misconduct, and. a 


as he does it intentionally, he is quilty 
of wilful misconduct”. There is, I thing, 
little reference to ethics when misconduct 
in railway risk-notes is taken lo mean the 
doing of a wrong thing; and it is clear 
that such misconduct may or may not be 
wilful. It was thus that in Bengal Nag- 
pur Railway Co. v. Moolji Sikka & Co. (5), 
Suhrawardy, J. and Patterson, J. concurring 
after referring to the English cases, held that 
the word “misconduct” in these risk-notes 
is wide enoughto include wrongful com- 
mission and omission, intentionally or 
unintentionally any act which it wrongfully 
did or which it wrongfully neglected to 
do, or, to put it in another way, did 
what it should not have done and did not 
do what it should have done, or any 
unbusinesslike conduct including neglige- 
nce or want of proper care. The learned 

(4) (1877) 3 QBD195; 47 LJ Q B131; 37 LT 
774; 26 W R 255. 

(9) 58 O 585; 129 Ind. Cas. 769; A IR 1980 Cal 


815; 52 O L J 235; [35 O W N 133; Ind. Rul 
Cal 241, ' SE 
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Advocate has relied on -this case as an 
authority for the proposition that misconduct 
cannot be inferred from defects found in 
the wagon at the arriving station, if it is 
shown that the wagon was in a good condition 
when it left the starting station. But the 
present is not a case of that kind at all. 
Suhrawardy, J’s construction of the term 
“misconduct” was apparently considered 
too wide in Secretary of State for India in 
Council v. Dhokalmal Mahadihlal (6), 
where Mitter, J. with whom Patterson, J. 
agreed, said thatit was not necessary to 
consider whether an unintentional omission 
will amount to “misconduct”, seeing that 
on the facts of the case under considera- 
tion there was clearly deliberate omission 
to padlock the wagon—deliberate in the 
sense that it was not accidental but the 
usual practice. Breaches of definite rules 
leading to damage have been repeatedly 
held to amount to “misconduct”: see Bengal 
Nagpur Railway Co., Ltd, v. Moolji Sicka 
& Co.(7), and another case between the same 
parties reported in B. N. Ry. Co. Lid, v. 
Moolji Sicka & Co. (8), it is indeed difficult 
to imagine how “misconduct” could possibly 
te so construed as to exclude such 
breaches. The learned Advocate has also 
referred to Madras and Southern Marhaita 
Railway Co., Ltd, v, Sundarjee Kalidas (9), 
in which Guha, J. (sitting singly) tcok it 
from the English cases that misconduct 
is not necessarily established by proving 
even culpable negligence and is something 
opposed to accident or negligence-dicta 
which, however, refer not to misconduct 
simpliciter but to wilful misconduct. The 
learned Advocate has also cited Secretary 
of Statev. Firm Jhaddu Lal Hazari Lal 
(10), where Kisch, J. ceclined to infer 
“misconduct” from damage by wet toraw 
sugar because it did not appear that 
there was anything wrong with the wagon 
either at the beginning or at: the end, 
the goods in question being inherently 
susceptible to the damp atmosphere during 
the monsoon season. This again is of no 
help to the petitioner in the circumstances 
of this case, The learned Advocate also 
referred to the South Indian Railway Co., 


Lid. v. V. M. K. 5. Dandayutham Chettiar 

(6) 35 OW N 1250; 134 Ind. Cas. 940: A I R 1931 
Cal 734; 510 L J154; Ind Rul (1931) Oal 940, 

(7) 49 OL J551; 122 Ind. Cas. 625; A IR 1929 
Cal 54; Ind Rul (1930) Cal 257. 

(8) A I R 1932 Cal 70; 134 Ind. Cas. 1268; 54 OL 
J 314; Ind Rul (1932) Val 52. 

(9) 60 O 996; 147 Ind. Cas. 752; A IR 1933 Oal 
742; 57 OL J 281; 6 R O 356. Ea 

(10) A I R 1933 All 460; 144 Ind. [Oas, 304; Ind 
Rul (1933) All 411; (1933) A L J 995. 
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(11), where Madhavan Nair, J. declined to 
apply Jamunadas v. East Indian Railway 
Co., Lid, (1), and to infer “misconduct” 
from damage done to bags of rice in 
transit on account of rain blowing in 
through the crevices of the doors; the 
wagon had been found water-tight at the 
preceding and also at the following 
periodical examination, and the leraned 
Judge held that no inference of mis- 
conduct could fairly arise in the absence 
of proof that there was any breach of 
duty by the Railway servants concerned, 
while the Railway could do no more than 
what they had done, viz., provide a water- 
tight compartment. This againis inapplic- 
able to the facts of the present case with its 
deliberate breach of the precautions prescrib- 
ed. It is not necessary in the facts of the pre- 
sent case to say whether Jwala Prasad, J.’s 
construction of “misconduct” is not too 
wide in some respect, and in particular whe- 
ther the risk-note permits the Courtto find 
misconduct from the mere fact that rain 
water did enter the wagon and cause 
damage to theconsignment: for the present 
is a case of definite breach of the rules 
for dealing with such consignments and 
of damage which is clearly traceable to 
such breach. The learned Judge below 
called it “negligence”, but it is obvious 
from his reference to the ruling in Jamu- 
nadas’s case (1), that whathe meant was 
m'sconduct within the risk-notes, ‘lurning 
now to the two Patna cases relied on for 
the petitoner, Durga Dutta’s was a case 
in which the Court of first appeal dismissed 
a suit for compensation for loss of a bale 
of cloth consigned over certain Railways 
under Risk Note Bon the finding that no 
wilful neglect had been proved. The 
tisk-note spoke of misconduct, and in 
these circumstances Wort, J. (with whom 
‘Kulwant Sahay, J. agreed), held that if 
the plaintiff fails on the evidence to prove 
a wilful neglect, it must necessarily follow 
that he will equally fail in proving mis- 
conduct, which at any rate cannot be said 
to be something less than wilful neglect. 
In the case from Bengal Nagpur Railway 
Co. v. Hukam Chand Hardat Rai (3), 
James, J. (Chatterji, J. concurring) saw 
no reason to differ from this view, but 
said “after all, wilful neglect is misconduct; 
‘and I think that the reasonable view is 
to hold that the term “misconduct” means 
“wilful neglect” including a fortiori 

QD ATR193! Mad 715; 154 Ind. Oas, 453; 40 


L W i02; 67 M L J 704; (1934) M W N 1385; 7 
R M 434, 
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anything more culpable”. The facts of 
the case were that the lower Courts hal 
concurrently found that the plaintiffs’ loss 
was due to misconduct on the part of the 
Railway Administration in carrying the 
goods in a wagon which was not locked 
but only fastened with a rivet sealed 
with wire and lead, which could be broken 
open by an expert in forty-five seconds, 
and the train moved ata very slow pace 
in that part of the -journey in which the 
theft had oscurred. It may be doubted 
in these circumstances how far the learned 
Judge intended positively to hold that 
misconduct cannot be anything less than 
wilful neglect, for he proceeded on the 
footing that “after all, wilful neglect is 
misconduct”, and earlier in-the judgment 
he had doubted the correctness of the 
dictum in Madras and S. M, Ry. Co. v. 
Jumakhram Parbhudas (12), that “mis- 
conduct” does not ordinarily cover acts of 
negligence, after pointing out, while 
dealing with the case of B.B. & C. I. Ry, 
v. Rajnagar Spinning Co. Ltd. (13), that 
the misconduct referred to in the risk- 
note is not such misconduct of Railway 
servants as may amount to a failure of 
duty towards their employers, but such 
misconduct on the part of Railway servants 
or the Railway Administration itself as 
amounts toa failure of duty towards the 
consignor. There is, at any rate, nothing 
in the observations of the learned Judge 
to show that an unexplained and habitual 
failure to act in accordance with rules or 
standing orders obviously designed to 
prevent damage by wet to goods in transit 
such as we have in the present case, does 
not amount to misconduct. The learned 
Advocate for the petitioner has urged that 
the non-observance of rules need not 
amount to misconduct if the wagons in 
which the goods were loaded were absolutely 
water-tight and that the rules were only 
precautionary. But in the first place it 
has not been satisfactorily shown in the 
present case that the wagons were absolutely 
water-tight; the examination at Shalimar 
seems from Ex. D-2 ‘to be sometimes at 
any rate directed to ascertaining merely 
whether the wagon is fit for running, and 
no Railway witnesses speak even in the 
monsoon of testing the wagon for holes— 
and secondly, the special standing order 


(12) 52 B 770; 118 Ind. Oas. 241; 30 Bom LR 
1105; A IR 1928 Bom 504; Ind. Rul (1929) Bom 
433 


(13) 5t B 105; 124 Ind. Cas, 229; 31 Bom.L R 
1426; A I R 1930 Bom. 129; Ind, Bul. (1930) Bom, 
26 
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that wagons with flap doors and windows 
should on no account be used for carrying 
damageable traffic during the monsoon 
itself shows that it is not enough to have 
& wagon with a water-tight roof. In my 
opinion the breach of rules established in 
the present case is such as to amount to 
“misconduct” even within the ruling in 
Hakumchand’s case (3). There is, therefore, 
no need to interfere in revision under 
s. 25 of the Small Cause Courts Act. 
The applications are accordingly dismissed 
with costs. Hearing fee, 2 gold mohurs 
for all the three cases together, 
N. Applications dismissed. 





NAGPUR JUDICIAL. COMMISSIONER'S 

a a. COURT 
Civil Revision Application No. 45-B of 1935 

July 17, 1935 
SUBHEDAR, A. J. C. 
JAGANNATH BRIJRAJ AND ANOTHER 
— APPLICANTS—DEOREE-HOLDERS 
. tersus 
Khaja FAISUDDIN AND ANOTHER— 
_. _ Non-APPLIoantTs— OBJECTORS 

Civil Procedure Code (Act V of 1908), O. XXI, 
T. 97—Enquiry under—Hxecution Court. if can start, 
in absence of complaint about obstruction by decree- 
holder — Jurisdiction — Objection to, not raised— 
Legality of order, whether can be subsequently question- 
ed on score of want of jurisdiction—Estoppel. 

The executing Court has not the power to start 
upon an inquiry under r, 97 of O. XXI of the Civil 
Procedure Code, either suo motuor upon the applica- 
tion of a prospective objector in the absence of a 
complaint by the decree-holder under r, 97 about 
resistance or obstruction of delivery of possession to 
him. Milkhi Ram v. Basant Singh (3), Kiranshashi 
Dassee v Official Assignee of Calcutta (5) and Sobha 
Ram v. Tursi Ram (6 followed. Hargalal v. Chandu 


Lal (1) Maung Po Seik v. V. Nandiya ?)and A 
Sher v. Dasu Ram (4), distinguished. ki a 
A judgment of a Court without jurisdiction is a 
nullity and failure to question jurisdiction does not 
act as estoppel to subsequently challenging the 


legality of an order on the score of absence of 
jurisdiction. 
of the 


O. Rev. App. order of 
the Additional District Judge, Khamgaon 
dated November 9, 1934. in Execution 
Case No. 24 of 1930 arising out of C. 8S. 
No, 24 of 1930in the Court of the Additional 
District Judge, Kham gaon. 

Mr. R. R. Dandige,'for the Applicants. 

Mr. N. V. Gadgil, for the Non-Applicants. 

Order.—In Civil Suit No, 24 of 1930 the 
plaintiffs obtained a final foreclosure decree 
against Gulam Rabbani and others on 
November 19, 1931. Two days later, that 
is on November 21, 193], the decree- holders 
applied, in execution of the aforesaid decree, 
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for possession of eight fields situate at 
Wadner Bholji, Tabsil Malkapur. When 
the process-server and the decree-holders’ 
agent went to take possession of the 
foreclosed fields they noticed about 200 
to 300 people assembled in the fields. 
They, therefore, made no attempt to take 
possession of the fields but returned the 
warrant to the executing Court with a 
report that under the aforesaid circumsta- 
neces they were unable to execute the 
warrant. On November 28, 1932, the 
decree-holders put in an application asking 
for a fresh warrant for possession and 
praying that a special process-server for 
8 days be given to them and that the 
Police help should also be secured to 
them for execution of the said warrant. 
On November 30, 1932, the decree-holders 
again presented another application to the 
executing Court praying that the same 
warrant which was issued originally but 
was returned unexecuted be sent for execu- 
tion. 

On November 30, 1930, Khaja Fasiuddin 
filed an application in the executing Court 
praying that, as he and his aunt, Bashiru- 
nisa Begum, were in possession of the 
eight fields in respect of which the warrant 
for possession given to the decree-holders 
was ieturned unexecuted, no fresh warrant 
be issued to them until “the matter of 
the objection to the delivery of possession 
of those fields raised by the applicant's 
decided". Upon this application the lower 
Court recorded the following order in the 
order-sheet dated December 14, 1932:— 

“Read application of Khaja Fasiuddiu and 
Bashirunisa interveners. The report of the process 
server dated November 2r, 1:32 does not disclose 
any obstruction to the ~ccution of the warrant by 
the judgment-debtors or by third persons. Issue of 
the fresh warrant for delivery of possession was, 
therefore, inevitable. The report merely shows the 
possibility of an obstruction, The applicants allege 
that they are in possession of the property, ie 
fields at Wadner Bholji and that pending the in- 
vestigation of the application the warrant for 
delivery of possession may not be executed. 
Applicants’ Pleader cited Hargolal v. Chandu Lal (1), 
and Maung Po Seik v. U Nandiya (2). Inquiry of 
threatened obstruction can be made according to the 
authorities cited. Under these circumstances the war- 
rant if issued, shall be recalled on applicant's furnish- 
ing security for the value of the crops standing tothe 
extent of Rs. 2,000. Mr. Athale for decree-holder 
present, Mr. Chandorkar for interveners present,” 

In the course of the investigation the 
decree-holders filed their written state- 
ment on February 18, 1933, denying the 
right of the objectors to the fields in 

j 923 Lah. 145; 69 Ind. Cas. 557. 

A TR 1998 ate: 374; 92 Ind. Cas. 667; 4 Bur, 
LJ 178, 
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dispute. Both sides adduced evidence, 
oral and documentary, on a consideration 
of which the executing Court held that as 
Fasiuddin and Bashirunisa had certain 
shares in the fields in dispute, the decree- 
holders were not entitled to take possession 
of the whole fields but that they could 
obtain possession of only such shares in 
- the fields as their judgment-debtors had 
in them. Itis against this order that the 
decree-holders have filed the present 
application for revision. 

The only contention raised on behalf of 
the applicants is that as there was no 
complaint by the decree-holders under 
O. XXI, r.97 of the Civil Procedure Code, 
about the resistance or obstruction to the 
delivery of possession of the eight fields 
in dispute by the non-applicants (objectors) 
the lower Court had no jurisdiction to 
start upon an inquiry on the application 
of the latter and determine the rights of 
the objectors. In my opinion this con- 
tention is absolutely correct. The lower 
Court itself realised this flaw in its pro- 
ceedings as clearly appears from para. 3 
of the order which runs as under :— 

“In the present case the objectors were not 
actually dispossessed of the property in question 
and their application cannot come under O. XXI, 
r. 100, Oivil Procedure Code. The order-sheet, dated 
December 14, 1932, shows that this enquiry had 
been started for threatened obstruction. It can be 
made only under O XXI, r. 97, Civil Procedure 
Oode and I can take the written statement of the 
decree-holders as an application under the said rule 
and proceed with the case. I will, however, men- 
tion Fasiuddin and one other as objectors and 
decree-holders as non-applicants.” 


Under Judicial Commissioner's Civil 
Oircular No, ITI, 3, para. 6 (10) complaints by 
decree-holders or purchasers under r. 97, 
O. XXI, Civil Procedure Code of resistance 
to possession have to be registered as 
miscellaneous judicial cases. As there 
was admittedly no complaint by the decree- 
holders in the present case of any resista- 
nee or obstruction by Fasinddin and 
others no miscellaneous judicial case could 
be registered by the lower Oourt and, 
therefore, none was opened. It is difficult 
to imagine under what provisions of the 
Civil Procedure Code the inquiry upon the 
application of Fasiuddin was started. In 
Milkhi Ram v. Basant Singh (3), an inquiry 
appears to have been started on the 
report of the bailiff and the replication 
by the decree-holder in the said inquiry 
was sought to be regarded as an applica- 
tion under O. XXI, r. 97 of the Civil 


(3) A I R 1931 Lah. 686; 132 Ind, Cas. 
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Procedure Code, but the High Court, 
overruled this contention by making the 
following observations : — 

“In my judgment the Court cannot of its own 
motion make any investigation into any matter 
relating to resistance or obstruction to possession 
under r. 97 or dispossession under r 100. 
While the remedy is optional, the person concerned 
must complain before the Court can make an 
investigation and the explicit language of r. 103 
makes it clear to my mind that the order under 
rr. 98, 9) or 101 becomes conclusive only after such 
an investigation as follows on an application 
under r. 97 or r. 100. If there is no application 
there can be no investigation and, therefore, there 
can be no order.” 


The learned Counsel for the non- 
applicants tried to support the order of 
the lower Court by relying on Maung Pu 
Seik v. U Nandiya (2), Hargolal v. Chand 
Lal (1), and Alam Sher v. Dasu Ram (4), 
All these cases are, however, easily dis- 
tinguishable from the present case. It is 
not clear from the report of Maung Po Seik 
v. U Nandiya (2), whether the investiga- 
tion in that case was started on the com- 
plaint of the decree-holders or upon an 
application by the prospective objectors. 
The judgment is very brief and the learned 
Judge who delivered it merely held that 
the lower Court was not wrong in the 
circumstances of the case in anticipating 
the obstruction and ordering an investiga- 
tion under O. KAI, r. 97 of the Civil Pro- 
cedure Code. If the view taken ig that 
the executing Court can of its own motion 
or upon the application of a prospective 
resister start upon an investigation into 
his title under O. XXI, çr. 97 of the 
Civil Procedure Crde, I must respectfully 
record my emphatic dissent from that 
view as being opposed not only to the 
plain language of the rule in question but 
to the interpretation placed upon it by 
the majority of the High Courts: 
Kiranshasht Dasee v. Official Assignee of 
Calcutta (5), Sobha Ram v. Tursi Ram (6), 
and Milkhi Ram v. Basant Singh (3). 

In Hargolal v. Chandu Lal (1), the person, 
who resistéd the execution of the decree 
for possession and who made an application 
tothe executing Court, was directed to 
institute a suit within 6 months to establish 
his right. This order was set aside by 
the High Court as ultra vires on the 
ground that no order under r, 97 of 
O. KAT, of the Civil Procedure Code, could 
be passed except upon a complaint of 

(4) A I R 1934 Lah. 193; 149 Ind. Oas. 1059; 6R L 
797; 36 PLR 89 

(5) 60 C8; 143 Ind. Cas. 381; A I R 1933 Cal. 246; 
36 O W N 965; Ind. Rul. (1933) Cal. 421, 


(6) 46 A 693; 83 Ind. Cas. 923; 22AL J62;A IR 
1924 All. 495; L R 5A 488 Civ (FB), 
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resistance by the decree-holder, All that 
‘seems to have been decided in Alam Sher 
v. Dasu Ram (4), was that where the 
decree-holder’s Counsel was present when 
the report of the bailiff complaining of 
the obstruction by the petitioner was placed 
before the Court, it was reasonable to 
hold that the further proceedings were taken 
at the instance of the decree-holder. None 
of these two cases then supports the con- 
tention of the non-applicants that the 
executing Court has got the power to start 
upon an inquiry under r. 97 of O. XXI 
of the Civil Procedure Code, either suo motu 
orupon the application of a prospective 
objector. 

_ Lastly it was contended by the Counsel 
for the non-applicants that since the decree- 
holders did not question the jurisdiction 
of the lower Court in the course of the 
inquiry, which resulted in the order which 
ig the subject of the present revision, 
they are estopped from challenging its 
legality on the score of absence of juris- 
diction in the lower Court. On the face 
of it this contention is untenable. It is 
a fundamental rule of law that a judg- 
ment of a Court without jurisdiction is a 
nullity. 

“Where by reason of any limitation imposed by 
statute, charter, or commission, a Court is without 
jurisdiction to entertain any particular action or 
matter, neither the a:quiescence nor the express 
consent of the parties can confer jurisdiction upon 
the Court, nor canconsent give a Court jurisdiction 
if a condition which goes to the jurisdiction has 
not been performed or fulfilled. Where a limited 
Court takes upon itself to exercise a jurisdiction, 
it does not possess, its decision amounts to 
nothing.” Halsbury'’s Laws of England, 2nd Edition, 
Volume 8, Art. 1178, page 532. 

In the present case without a complaint 
of the decree-holders about the resistance or 
obstruction to the delivery of possession 
by the non-applicants’ (objectors) the 
executing Court had no jurisdiction to 
start an inquiry under O. KAI, r. 97 of 
the Civil Procedure Code, at the instance 
of the non-applicants (prospective resisters). 

The result is that this application for 
revision is allowed, the order of the lower 
Court dated November 9, 1934, set aside 
and that Court is directed to dispose of 
the decree-holders’? application for execu- 
tion according tolaw. The costs of this 
inquiry both in the lower Court and here 
will be borne by the non-applicants. 
FPleader’s fee Rs. 50. 

D. - Application allowed. 
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PATNA HIGH COURT 
Civil Appeal No. 69 of 1934 
August 2, 1935 
MOHAMMAD NOOR AND SAUNDERS, JJ. 
PARAS ‘DAS—APPELLANT 

versus | 
PREM CHAND-— RESPONDENT 

Appeal—Test to decide if appeal lies—Suit for 
money acknowledged—Appellate Court treating it as 
suit for partnership accounts and passing prelimin- 
ary decree for accounts—Order of remand— 
Revision—Competency of—Partnership—Suit for 
dissolution—All alleged partners are necessary 
parties, 

The question whether an appeal lies or not 
from anorder depends on the question whether 
the lower Court has conclusively determined the 
rights of the parties with regard to any of the 
matters in controversy in the suit. 

Where in a suit for recovery of a sum said to 
have been acknowledged by the defendant to be 
due from him to the plaintiff with interest 
thereon, the Oourt of appeal decided that the 
defendant was a partner ofthe firmand that he 
was liable to render an account and virtually 
directed the trial Court to pass a preliminary 
decree for accounts: 

Held, that even if an appeal did not lie, the 
matter could properly be dealt with by the High 
Court in exercise of its powers of revision when 
the suit far recovery ofa specific sum of money 
alleged to have been acknowledged to be due to. 
the plaintif on a particular date after a disso- 
lution of the partnership, has been converted 
into a suit for dissolution of partnership and for 
an account. ‘ 

A suit for dissolution of partnership and account 
cannot be tried inthe absence of all the alleged 
partners, 

C. A. from the decision of the District 
Judge, Shahabad, dated December 20, 1938. 

Messrs. Manohar Lal and D.N. Varma, 
for the Appellant. 

Mr. S. N. Bose, for the Respondent, 

Saunders, J.—This second appeal has 
arisen out of a suit brought on the following 
allegations. The plaintiff and the defen- 
dant and a third person Kesar Prasad 
were partners carrying on a business in 
cloth, and on 24th of Asin 1337 i asli (cor- 
responding to October 12, 1929) . the 
partnership was dissolved after an account 
had been taken of the profits and losses 
of the business and on that date the defen- 
dant acknowledged liability to the plaintiff 
in respect of the sum of Rs. 864. It is 
alleged that in October 1930, the defendant 
paid Rs. 2 to the plaintiff. The suit was 
for recovery of the sum said to have been 
acknowledged by the defendant to be due 
from him to the plaintiff with interest 
thereon. The said person said to have been 
a partner of the firm was not made a party 
to the suit. The defendant denied that 
there had been any partnership, and con- 
tended that he had only been a servant of 
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the firm. He also denied that there had 
been apy settlement of account or that he 
-made any payment to the plaintiff. The 
suit was dismissed by the trial Court which 
found that the plaintiff had failed to prove 
that the defendant had been a partner of 
the firm or that there had been any settle- 
ment of account or that any payment of 
money had been made by the defendant. 
The plaintiff appealed to the District 
Judge, who upheld the finding of the 
Munsif regarding the alleged adjustment 
of account and the payment of Rs. 2 in 
October 1930. He found, however, that the 
defendant had been a partner of the firm. 
One would have expected that the result of 
the first two findings of the lower Appellate 
Court would have been a dismissal of the 
appeal. The learned District J udge, how- 
ever, observed: 

“The result therefore is that the defendant was a 
partner of the firm started by the plaintiff and there 
was no regular adjustment of account. It appears 
to me that the important question of dissolution of 
the partnership though pleaded in the plaint was 
lost sight of by the parties and also by the trial 
Court. There ought tohave been a specific issue as 
to whether the partnership business was dissolved 
by any act of the parties, As there was no issue on 
the point the parties did not adduce evidence regard- 
ing it. Having regard to my observation on point 
No. 1 which I have decided in favour of tbe plaintiff, 
it is necessary to determine whether the partnership 
business was dissolved by apy act of the parties. 
If not it should be dissolved by an order of Court 
and necessary orders should be passed for determin- 
ing the mutual liabilities, As evidence is wanting 
on this pcint, I have no other alternative but to remand 
-the case to the learned Munsif to determine, after 
giving an opportunity to the parties to adducé evi- 
dence on the question of alleged dissolution of 


partnership whether as a matter of fact the 
partnership was dissolved as alleged by 
the plaintif? If the learned Munsif holds 


that partnership was not dissolved in that case he 
should pass necessary orders diseolving the partner- 
Ship business and ascertain the mutual liabilities 
of the parties either himself or by the issue of the 
commission at the instance of the plaintiff and then 
dispose of the case according to law.” 


The second appeal is by the defendant. 
A preliminary objection is taken by Mr. 
Bose on behalf of the respondent that no 
appeal lies against this order of remand 
made by the lower Appellate Court in 
exercise of its inherent powers. The ques- 
tion whether an appeal lies or not would 
seem to depend on the question whether the 
lower Court has conclusively determined 
the rights of the parties with 
regard to any of the matters in con- 
troversy in the suit. In the present case 
the learned District Judge has clearly done 
so. He has decided that ithe defendant is 
a partner of the firm and that he is liable 
to render an account. The learned District 
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Judgehas virtually directed the trial Court, 
to pass a preliminary decree for accounts. 
Even however if an appeal does not lie, 
the matter could properly, in my opinion, 
be dealt with by this Court in exercise of 
its powers of revisions. The learned 
District Judge's order has entirely altered 
the character of the suit. The suit was 
for recovery of a specific sum of money 
alleged to have been acknowledged to be 
due to the plaintif on a particular date 
after a dissolution of the partnership, 
whereas the suit has now been converted 
intoa suit for dissolution of partnership 
and for an account. It ia difficult to under- 
stand what precisely the learned Judge 
meant when he observed that 

“the important question of dissolution of the partner- 
ship though pleaded in the plaint was lost sight of 
by the parties and also by the trial Court.” 

The plaintiff stated in the plaint that the 
partnership had becn dissolved on a 
specified date, but as the defendant denied 
that there ever had been a partnership, an 
issue on that point could hardly have been 
framed. If there had beena partnership 
and it had not been dissolved, the plaintifs 
suit was misconceived and on the findings 
of fact arrived at by the lower Appellate 
Court the appeal ought to have been dis- 
missed. Moreover, a suit for dissolution of 
partnership and account cannot be tried in 
the absence cf the alleged third partner 
Kesar Prasad who cannot now be added 
asa partly because the suit agalnst him 
is time-barred. I would accordingly allow 
this appeal, and restore the decree of the 
trial Court with costs of this Court and the 
lower Court. 

Mohammad Noor, J.—I agree. 

N. Appeal allowed. 


SIND JUDICIAL COMMISSIONER’S 
COURT 
Criminal Appeal No. 54 of 1935 
June 6, 1939 
Davie, J. CO. AND Ruvouanp, A. J. C. 
HOTE AND OTHERS —APPELLANTS 
versus 
EMPEROR—Opposits Party 
Criminal Procedure Code (Act V of 1898), ss, 291, 
211—Accused refusing to summon witnesses stating 
they would site witnesses in Sessions Court—Sessians 
Judge, if can refuse to summon them on ground that 
accused had not refused to take advantage of 
il. | 
4 Where the accused definitely state in answer to the 
inquiry made from them under 8. 211, Criminal Pro- 
cedure Code, that they would cite their witnesses in 


588 


_ the Sessions Court, whether jthey are represented by 
an Advocate or not, they cannot, after giving that 
answer, take advantage of the- provisions of s. 211 
. and move the Magistrate to accept their list of witnes- 
ses. Their proper remedy isto apply unders. 29), 
Criminal Procedure Code, to the Court of Session. 
Jt is within the discretion of the Sessions Judge to 
grant an application made to him for summoning 
defence witnesses. But heis bound to exercise that 
discretion in accordance with certain well recognized 
principles and notin a capricious manner. The cause 
of justice demands that an accused person should 
have the fullest opportunity tolay his case before a 
Court which trieshim, Although an accused person 
may not as of right ask the Court to summon his 
witnesses, if he has not availed himself of the 
opportunity afforded to him under s, 211, Criminal 
Procedure Code, the Sessions Judge is not justified 
in refusing to exercise his discretion to summons 
defence witnesses merely and solely on that ground. 
If an application for summoning witnesses is made 
at alate stage of the proceedings necessitating an 
adjournment and ismade with object of delaying the 
trial or is otherwise not bona fide, and if the evidence 
of witnesses who are sought to be summoned is not 
material to the case, the order rejecting the ap- 
plication would no doubt be justified, But where 
the application for summoning witnesses is made 
about two months before the trial, and the witnesses 
are all local witnesses and their evidence is material 
to the defence and there is nothing on the record to 
show that the application is made for any ulterior 
motives the application should be allowed. 


Mr. Balchand Hemandas, for the Appel- 
lants. 


Mr. Partabrai D. Punwani, for the 
Orown. 

Rupchand, A. J. C.— The appel- 
lants have been found guilty of 


offences under ss. 302 and 326 read with 
ss. 34 and 149, Indian Penal Code. They 
have been sentenced to transportation for 
life under s. 302, Indian Penal Code and to 
several terms of imprisonment under the 
other sections. The Advocate bas brought 
to our notice the fact that the accused had 
made an application for summoning 
certain defence witnesses which was 
rejected by the Judge after the prosecution 
witnesses were examined, and thus the 
accused have had no opportunity of examin- 
ing their defence witnesses. It appears 
that the accused were not represented in 
the Court of the Committing Magistrate, 
and when asked under s. 211, Criminal 
Procedure Code, to supply a list of their 
witnesses, they stated that they would cite 
their defence witnesses in the Sessions 
Court. This was on October 3, 1934. 
Messrs. Balchand and Jhamatmal, Advo- 
cates, practising in Hyderabad, were subse- 
quently engaged to appear on behalf of 
the accused in the Court of Sessions. ‘They 
forwarded by post an application for 
summoning defence witnesses to the Magis- 
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trate. As the case had already been com- 
mitted tothe Sessions Court, the Magistrate 
sent that application to the Sessions Court 
for dispcsal. On November 29, the Sessions 
Judge passed the following order: “Pleader 
to be heard: hearing December 1, 1934.” 
Messrs. Balchand and Jhamatmal did not 
appear on that date but sent in a written 
reply stating that as the accused were 
unrepresented in the lower Court they did 
not know at what stage the defence list 
was required to be given and that the 
witnesses who were being summoned had 
material evidence to give inter alia that 
some of them would prove that the accused 
were implicated at a later stage. On 
December 4, 1934, the Sessions Judge 
passed the following order: “Put up on 
the date of hearing”. On January 10, 1935, 
the case came up for hearing and the Judge 
without passing orders on this application 
proceeded with the case. After the prosecu- 
tion evidence was recorded, he passed the 
following order: 

“The accused have no right to ask me to summon 
defence witnesses. I would be prepared to exercise 
my discretion to call the defence witnesses if I were 
satisfied that it is proper to doso in the interest of 
justice. The reasons given by Mr. Balchand do not 
show that. Rejected” 

Now, there can be no doubt that the 
Advocates were in error in submitting 
their application for summoning witnesses 
to the Committing Magistrate. The 
accused had definitely stated in answer to 
the inquiry made from them unders. 211, 
Criminal Procedure Code that they would 
cite their witnesses in the Sessions Court, 
Whether they were represented by an 
Advocate or not, they could not, after 
giving that answer, take advantage of the 
provisions of s. 211 and move the Magistrate 
to accept their list of witnesses. Their 
proper remedy was to apply under s. 291; 
Griminal Procedure Code to the Court of 


Sessions. That section reads; 

“The accused shall be allowed to examine any 
witness not previously named by him, if such 
witness is in attendance; but he shall not, except 
as provided in ss, 211 and 231 be entitled as ofright 
to have any witness summoned, other than the wit- 
nesses named in the list delivered to the Magistrate by 
whom he was committed for trial.” 


It is no doubt true that the accused had 
lost their right of summoning witnesses, 
and it was within the discretion of the 
Sessions Judge to grant an application 
made to him for summoning defence 
witnesses. But he was bound to exercise 
that discretion in accordance with certain 
well recognized principles and not ina 
capricious manner. The cause of justice 
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demands that an accused person: should 
have the fullest opportunity to lay his 
case before a Court which tries him. 
Although an accused person may not as of 
right ask the Court to summon his 
witnesses, if he has not availed himself of 
the opportunity afforded to him under 
8, 211, Criminal Procedure Code, the 
Sessions Judge is not justified in refusing 
to exercise his discretion to summon 
defence witnesses merely and solely on 
that ground. If an application for summon- 
ing witnesses ismade at a late stage of 
the proceedings necessitating an adjourn- 
ment and is made with object of delaying 
the trial or is otherwise not bona fide, and 
if the evidence of witnesses who are 
sought to be summoned is not material to 
the case, the order rejecting the application 
would no doubt be justified. 

In this case the application for summon- 
ing witnesses was made about two months 
before the trial. The witnesses were all 
local witnesses and it was definitely stated 
in the written explanation submitted by 
the Advocates that the witnesses had to 
give evidence to prove that some of the 
accused were. implicated at a late stage. 
This kind of evidence was no doubt 
material to the defence and there is nothing 
on the record to show that the application 
was made for any ulterior motives. Our 
attention has been drawn to Cr, Appeal 
No. 213 of 1934 Ali v, Emperor, where it 
is said: 

“The learned Additional Sessions Judge who was 
aware that the appellants had not filed any list of 
witnesses as provided in s, 211, Criminal Procedure 
Code, was entitled toinfer that the application of 
May 5, was not made bona fide, That it was not, as a 
matter of fact, bona fide, isclear from the conduct of 
the Advocates for the appellants who must have 
known of the rejection of the application of May 5, 
and yet took no steps whatsoever till the date 
of Ex. 21 to move the Additiona] Sessions Judge 
to summon the defence witnesses required by the 
appellants.” 

But these observations do not apply to 
the circumstances of the present case. 
Now, it is no doubt true that in this case the 
Advocates appearing forthe accused have to 
a certain extent been negligent; they did not 
appear on December |, when required to do 
so, and to explain personally what evidence 
the witnesses had to give. But on that date 
the learned Judge did not dismiss the 
application. Had he doneso, and if the 
defence had taken no further steps to move 
the Sessions Judge to review his order, or 
had failed to bring the witnesses without a 
summons, a good deal might have been 
said in favour of the Crown. In this case 
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the Sessions Judge did not reject .the 
application, but postponed passing orders. 
until .the date of hearing. The trial 
commenced on January 10. On that day the 
Sessions Judge passed no orders on the 
application. On January 1], aftér the 
prosecution witnesses were examined, the 
Judge passed orders rejecting the applica- 
tion, and that too, not on the ground that 
the witnesses had to give no material 
evidence but on the ground that he was not 
satisied that it was proper to grant the 
application in the interest of justice. 
That is too vague an expression on which 
his order could be supported. Having 
delayed passing the order up to the last 
day,.the Judge deprived the accused even 
of the chance of causing, these witnesses to 
be brought to Court without a summons. 
We are afraid, we must, in the circum- 
stances, set aside the conviction and the 
sentence and order a re trial so as to enable 
the accused to summon their defence 
witnesses, Order accordingly. 

Davis, J. C.—I entirely agree with the 
Additional Judicial Commissioner and 
would add only this. It appears to me 
that the Advocates knowing that the lives 
of their clients were at stake should not 
under the circumstances have satisfied 
themselves with a written application. 

D. Re-trial ordered, 


MADRAS HIGH COURT 
Appeal Against Order No. 295 of 1931 
October 30, 1934 
Brasey, C. J. AND Kine, J. 
NAYINSIKH JAYANARAYANA— 
DECREE-HOLDER—PETITIONER 
versus 
SEERAPU POLAYYA AND otarrs~— 
J USGMENT- DEBTORS— RESPONDENTS 

Limitation Act (IX of 3908), Sch. I, Art. 182 ()— 
Transfer of decree—Transferor’s right to execute until 
transfer is recognised — Insolvency of transferor 
—Application by insolvent transferor, whether saves 
decree against purchaser of decree from Oficial 
Assignee, : f 

A decree-holder was adjudicated insolvent and his 
decree was sold by the Official Assignee on September 
12,1925, The original decree-holder himself applied 
for execution on October 26, 1925, and a subsequent 
application for execution was made by the purchaser 
of the decree on July 15, 1927. The question being 
whether the application of October 26, 1925 was an 
application in accordance with law so as to save the 
subsequent application from limitation ; 

Held, that as the original decree-holder was entitled 
on the face of the decree to execute it on September 
26, 1925, the execution petition made by him was an 
application in accordance with law, and his interven- 
ing insolvency did not alter the position as tng 
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Official Assignee had no interestin thedecree on the 
date of the application. Jasoda Daiv. Kirtibashk 
Das (1), Sri Chetty v. Theerthamalai Chetty (2), Hart 
Krishnamurthi v. Suryanarayana Murthi (3), 
Harnand Rai-Phul Chand v. Rup Chand-Chiranji 
Lal (4) and Kadir Meer Sahib v. Pir Kuhammad (5), 
relied on. 

Where a transferee decree-holder does not take 
steps to get himself recognised as the decree-holder, 
the transferor can execute the decree, and the tran- 
sfereo’s rights in such a case are against the tran- 
sforór alone and not against the judgment-deb- 

or. 

A, against the order of the Court of the 
Subordinate Judge of Cocanada, dated De- 
cember 23, 1930, and made in E. A. 1038 
of 1927 in O. 8. No. 75 of 1918. 

Messrs. V. C. Gopalaratnam and R. 
Soundararajan, for the Appellant. 

Mr. M. S. Ramachandra Rao, for the 


Respondent. 


Beasley, C.J.—This appeal is from an 
order of the Additional Subordinate Judge 
of Cocanada who held that an execution 
petition filed on July 15, 1927, was barred 
by limitation. It was contended beʻo:e 
him that a previous execution petition, 
namely, E. P. No. 78 of 1925 filed on 
October 26, 1925, which is Ex. E, was an 
application in accordance with law made 
to the proper Court for execution and 
saved limitation and hence the execution 
Petition in question was not barred by 
limitation by Art. 182 (6) of the Limitation 
Act, The facts of the case quite shortly 
are that the original decree-holder was one 
Romanarayana Daga. He filed an Insolv- 
ency Petition in Calcutta and was adjudged 
insolvent, his properties, therefore, vesting 
in the Official Assignee of Calcutta. The 
Official Assignee of Calcutta sold all the 
debts due to the original decree-holder 
from othere, and the present appellant, 
the execution petitioner in the lower Court, 
purchased all those debts. There is an 
assignment deed Ex. G, by the Official 
Assignee of Calcutta dated September 12, 
1925, and registered -on September 16, 1925. 
Tt was on the strength of Ex. G that the 
appellant filed his execution petition on 
July 15, 1927. That petition was objected 
to by the first judgment-debtor in the 
decree on the ground that it was invalid 
and as before stated, the lower Court up- 
held the objection, The grounds of the 


objections are that E. P. No. 78 of 1925. 


filed on October 26, 1925, was signed by 
the original decree-holder, namely Rama- 
narayana Daga, who on that date was an 
insolvent and whose assets had, therefore, 
vested in the Official Assignee and further 
that the original decree-holder did not dis- 
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close to the Court that he was an insolvent 
or that he was not the right person to 
present the execution petition. One fur- 
ther fact has to be stated and it is that 
the appellant here, having taken an 
assignment of the suit debt in favour of 
the Insolvent from the Official Assignee 
of Calcutta, gave a power of attorney to 
the insolvent, the original decree-holder, 
to collect the debts in question and Ex: E 
does not refer to the power of attorney or 
show that it was filed on behalf of the 
appellant. The power of attorney is dated 
September 23, 1925. The learned Addition- 
al Subordinate Judge thinks that Ex. E 
evidence a fraudulent transaction as it was 
filed at a time when the original decree- 
holder had absolutely no interest in the 
decree and that it is void in law and can- 
not be a valid application which saves the 
decree from the bar of limitation. He says 
that the facts relating to the insolvency of 
the original decree-holder and the sale of the 
debts were suppressed and were not made 
known tothe Court. For these reasons he 
finds that Ex. E is not a genuine execu- 
tion petition and that it cannot be relied 
upon to save the decree from the bar of 
limitation. In this ‘case the insolvency of 
the original decree-holder does not cause 
any complication for the reason that the 
Official Assignee had parted with all iater- 
est in the decree debt which he had sold in 
auction to the appellant for the benefit of 
the creditors in the insolvency. In this 
case we are merely concerned with the 
positions of the original decree-holder and 
the appellant, tbe assignee of the decree 
debt. The appellant had taken no steps 
up to that time to get himself recognised as 
the transferee decree-holder. The only 
person in whose favour the decree was, on 
the face of it, was the original decree- 
holder and the executing Court was bound 
to regard him as the person entitled to 
execute the decree and could regard no 
other person as such. In Jasoda Det Siv. 
Kirtibash Das (1), it was held that the 
person appearing on the face of the decree 
as the decree-holder is entitled to execution 
unless it be shown by some other person 
that he has taken the decree-holder’s place, 
In Sri Chetty v. Theerthamalai Chetty (2), a 
decision of Sadasiva Ayyar and Moore, JJ., 
it was held that when the transferee ofa 
recognised by the 
Court, the decree-holder on record is-entitled 
to execute the decree in spite of the trans- 


(1) 18 O 639.. 
(2) 34 Ind, Oas, 791; 3 L W 521, 
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fer. Another decision in support of- this 
view is Hari Krishnamurthi: v. Suryanara- 
yana Murthi (3), On p. 426,*Spencer, J. 
save: 

“The executing Court had no concern with the 
rights of any other person other than the right of the 
person appearing on the face of the decree as the 
decree-holder as it did not then appear that any 
other person had taken the decree-holder's place " 
and the decision in Jasoda 
Kirtibash Das (1), is relied upon in su pport 
of that view. Another case is Harnand Rai 
Phulchand v. Rup Chand Chiranji Lal (4), 
and on p. 7467, it is stated: 

“Tt follows from rr.10 and 16 of O. XXI, Civil Pro- 
cedure Code, that the person appearing on the face 
of the decree as the decree-holder is the person 
entitled to execution, Therefore, where the trans- 
feree of adecree has not made a legal application 
for execution under O, XXI, r. 16, the executing 
Oourt is bound to allow the execution at the instance 
of the transferor even after the date of the transfer, 
till the transfer is recognised by Court.” 


In Kadir Meere Sahib v. Pir Muhammad 
(5), it was held that there was absolutely no 
provision for a judgment-debtor paying a 
third party merely because he happens to 
know of the assignment of the decree in the 
latter’s favour by the decree-holder; and it 
is perfectly clear that, if he were to make 
such payment, he would run the risk of 
having to pay money over again to the 
decree-holder. No useful purpose will be 
served by multiplying authorities all of 
which are to the same effect as the decisions 
already referred to. The application here 
was clearly in accordance with law and 
the Court was bound to treat the original 
decres-holder as the person entitled to 
execute the decree, It was contended, how- 
ever, on behalf of the first respondent, 
firstly, that the intervening insolvency 
altered the position and, secondly, that; 
on the date of the presentation of Ex. E, 
he was under liability to pay the appellant 
and, therefore, there was the danger of hig 
being made to pay twice over. With 
regard to the former argument, for the 
reasons we have already stated, the insolv- 
ency of the original decree-holder does not 
complicate the matter by reason of the 
fact that the Official Assignee had no 
further interest in the decree debt. With 
regard tothe second objection, thisis clearly 
unsound. Ifthe Court recognises only the 


(8) 57 Ind. Cas. 753; 43 M424; 38 ML J 271; (1920) 
M WN 395; 27 M L T337. 

(4) 146 Ind. Cas 872; 14 Lah. 741; AIR 1933 Lah. 
638; 6 R L 232; 34 P LR 1086. 

(5) 144 Ind. Cas. 237; 64 M L J73? ATR 1933 
Mad, 523; Ind. Rul, (1933) Mad, 387; (1933) MW N 
834; 38 L W 221, 
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person who on the face of the record is 
entitled to execute the decree and allows 
that person to proceed with the execution ‘ 
and the decree debt is satisfied thereafter, 
a transferee decree-holder cannot be heard 
to say that he should be allowed toexecute 
the decree over again, he not having taken 
any steps previously to get himself re- 
cognised as the transferee decree-holder. 
Whatever rights he may have, are only 
against the executing decree-holder and not 
against the judgment-debtor. The lower 
Court was, therefore, wrong in reading 
Ex. Eas an invalid application and the 
present execution petition barred by limi- 
tation. The result is that this appeal must 
be allowed with costs and the case remand- 
ed to the lower Court for disposal according 
to law. 
A, Appeal allowed. 


SIND JUDICIAL COMMISSIONER'S 
COURT 


Civil Suit No. 241 of 1931 
July 9, 1935 
RUPCHAND, A. J. C. 
Messrs. FORBES, FORBES, CAMPBELL 
AND Co., Lto.—PLaIntirrs 
versus 

SECRETARY or STATE—DEFENDANT 

Contract Act (IX of 1872), s. 151—Railway Com- 
pany accepting goods for carrying— Bill of lading 
mentioning goods received in good condition"—Also 
providing that no English Common Law was applica- 
able—Goods found damaged before being taken into 
custody by Company—Estoppel, if arises—Estop- 
pel. 

The Railway Company accepted goods to be claimed 
over. The Oompany executed a bill of lading where- 
in it agreed thatthe goods were received “in good 
condition”. It also specifically andin express terms 

rovided thatthe liability of the Railway was not to 
oe decided by the Common Law of England but by 
the law of British India applicable to inland car- 
riers. It was found that the goods were damaged, 
before they were taken into custody by the Railway 


Oompany! 

Held, that the clause in the bill of lading “ re- 
ceived in good condition” did not affect the Railway 
as their liability did not depend upon the bill of 


lading or the English Common Law, and therefore, 


- no question of estoppel arose. 


[English case-law referred to.] 
Dipchand Chandumal, 
Plaintiffs. 
Mr. Choithram Dowanmal, for the De- 
fendant. 


Judgment.—This is a simple case, 
although in consequence of the pleadings 
not being very precise a number òf un- 
necessary issues have been raised. The 
plaintiffs have filed this suit on the stren- 


for the 
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gih of a through bill of lading issued 
by the North-Western Railway for trans- 

‘port of certain balesof wool from Lahore to 

Liverpool. The bill of lading in express 
terms provides that the liability of the 
North-Western Railway shall be deter- 
mined by the Law of Carriers relating to 
transport in British India aud that their 
liability shall cease when the goods are 
handed over to the chip at Keamari. The 
bill of lading no doubt also contains 
several clauses which are copied from an 
ordinary bill of lading issued by a 
shipping company so asto protect itself 
against loss or damage as common carriers 
under the English Law. But these 
clausesdo not apply as the alleged dam- 
age which. forms the foundation of the 
suit was discovered by the shipping com- 
pany at the time when the goods were 
being loaded into the ship. Twenty-four 
bales out of fifty-three bales covered by 
the bill of lading are alleged to have 
been found damaged at that time. A 
survey was held at the instance of the 
plaintiffs and the surveyor gave the follow- 
ing certificate which is Ex. 5-1: 

“Prom the condition of the bales Iam of the 
opinion that they got wet prior to being loaded 
into the railway wagon. The water has soaked 
through the bales and the wool is stained ténder 
in parts and slightly caked. I assess the damage 
at 10 per cent. (ten percent) and “in addition the 
under-mentioned allowances to be made 

(1) Cost of cartage, opening and drying the 
wool; (2) loss of weight 2 per cent. (two per cent); 
(3) costs of re-pressing”. 

Mr. Choithram has very rightly not dis- 
puted the memo of particulars prepared 
by the plaintiffs on the strength of the 
survey report which shows that asum of 
Rs. 770 isthe amount of damage or loss 
sustained by the plaintifs but he has 
denied the liability of the railway to make 
good this amount. One of the pleas raised 
in the written statement and which is 
fatal to the plaintifi’s claim is that damage 
tothe wool was not caused while it was 
in the possession of the railway. Evidence 
has been led to prove that fact. It ap- 

` pears that there was rain at Lahore during 
the month of July. Thebales were pres- 
sed inthe pressof one Khan Sahib Asmat- 
ullah who has a private siding of his 
own. This siding has a gate leading to it. 
The wagonin which the bales in question 
were loaded was handed over at the gate 
to the representative of Khan Sahib 
Asmatullah inthe morning. It was loaded 
by his coolies and then ib was hand-shunted 
through the gate of the siding and handed 
ever to the Railway Yard Foreman from 
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whom it passed onto the station staff. 
Now it is proved that the wagon was 
a covered wagon and apparently water- 
tight. The surveyor has deposed that if 
the wagon had leaked after it was loaded, 
the damage would have been of a different 


kind. In thiscase allthe 24 bales were 
foundto be damaged onone side only, 
and according to him, this damage 


must have been caused eitheron account 
ofthe bales being placed on a ground 
which wasfull of water, or being placed 
on dry surface but uncovered on the top, 
and the rain having fallen on the bales. He 
has also explained that if rain had trickled 
down the roofof the wagon, some bales 
would have been found damaged in the 
centre, some on the side, some on the cor- 
ners andthe like. There is no evidence 
to prove that there was any rain on the 
way after the bales were put in the 
wagon. Atthis end the wagon was found 
dry and, therefore, it may fairly be pre- 
sumed that the damage caused to the bales 
was caused before they were loaded into- 
the wagon. That being s0, prima facie 
the Railway Administration have discharg- 
ed the duty cast upon them under the 
Indian law which is defined in ss. 151 
and 152, Contract Act. All that the defen- ` 
dants were bound to do was to take such 
care of the goods bailed to them as a man 
of ordinary prudence would take of his 
own goods of the same bulk, quality and 
value as the goods bailed and that if they 
have taken the amount of care referred 
to in s. 151,no responsibility attaches to 
them for the loss, destruction or deprecia- 
tion of goods bailed. 


Apart from ss. 151 and 152, Contract 
Act, it would appear that the Railway 
Administration cannot be made liable for 
any lossor damageto goods prior to such 
goods passing into their possession. Mr. 
Dipchand hasdrawn my attention to certain 
rulings relating to bills of lading and the 
terms contained therein. But these rulings 
have no bearing whatsoever to the circum: 
stances of the present case because as 
already pointed out the bill of lading 
specifically and in express terms provides 
that the liability of the railway is not to 
be decided by the Common Law of Eng- 
land but by the law of British India ap- 
plicable to inland carriers. This is clear 
from cl.l of the bill of lading which © 


recites as follows: 

“This contract on the part of the Administration 
of the North-Western Railway on its own behalf 
as carrier is limited tothe transit on that railway 
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So far as regards the carriage of the goods by the 
North Western Railway any question arising under 
or out of this contract and any claim which may 
be made against the North Western Railway or 
the administration thereof or any person or persons 
representing the North Western Railway is tobe 
governed by the Jaw at the time being prevailing 
in British India, save so far as the same may be 
varied by the terms hereof.” 

My attention has not been invited to 
any condition mentioned in the bill of 
lading which varies the law for the time 
in force in British India applicable to 
carriers. But Mr. Dipchand has argued 
that the clause in the first part of the 
bill of lading 

“Received in apparent good order from Messrs. 
Brijlal Rajnarain the following property marked 
or numbered as below (weight, measure, gauge, 
quality, condition, quantity, brand, contents and value 
unknown )” 
etc, isa clause which makes the law pre- 
vailing in England applicable to carriers 
in India and he has said that this clause 
in effect makes the Common Law applic- 
able and that the railway having ack- 


nowledged in .the bill of lading that 
the goods were in apparent good 
order cannot now challenge that the 


goods were damaged before the railway 
got possession of them. In the first place, 
I am afraid the clause referred to above 
and particularly the words “in apparent 
good order” on which so much stress has 
been laid do not make the Common Law 
or the English Bills of Lading Act, ap- 
plicable to the contract of carriage by 
the railway, and therefore the case of 
Martineasus, Ltd, v, Royal Mail Steam 
Packet Co., Ltd. (1), referred to by the learn- 
ed Advocate does not apply. In the next 
place, that case is somewhat different. In 
that case the goods were externally damag- 
ed when shipped. The bill of lading was 
in the hands of an endorsee for value, 
and the plea of estoppel was allowed to 
prevail. The law on the point of estop- 
pel is stated by Scrutton, L. J. in Brandt 
v, Liverpool, Brazil. and River Plate Steam 
Navigation Co. (2), at p. 593* thus : 

“The result was that the shipowners 
circulation a document which they knew might 
be passed on to other persons for value, and 
on the statements in which other persons might 
act, which contained the untrue and material 
statement that the goods had been shipped ‘in 
apparent good order and condition.’ The result 
according to a well-known decision, which has been 


repeatedly followed since, was that persons taking 
a bill with that statement in it could in any 


(1) (1911) 28 TLR 364; 12 Asp. MO 190; 17 
Oom. Cas, 176; 56 SJ 445; 106 L T 638; 

(2) (1924) 1 K B 875; 93 L JK B 646; 16 Asp. M 
O 262; 29 Com. Cas, 57; 130 L T 392, 
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complaint against the shipowner who had 
issued it rely on that statement and prevent the 
ship from proving the true fact which bad not 
been correctly stated in the bill, That was the 
decision in Compania Naviera Vascongada v. Church- 
hill & Sim (3) and one of the many cases in which 
that has been followed is Martineasus, Ltd. v. Royal 
Mail Steam Packet Oo., Ltd. (1)." 

But in the present case, there is no 
sufficient evidence to prove that the ex- 
ternal condition of the bags was such as 
to give notice to the railway that the 
contents were caked or otherwise dam- 
aged, and the bill of lading had not 
been negotiated to astranger to attract 
the applicability of the doctrine of estop- 
pel. The present case falls rather within the 
principle laid down in Pater der Grosse 
(4) and Crawford and Law vy. Ailan Line 
Steamship Co., Ltd. (5). The last recited 
case was a caseof flour carried under a 
through bill of lading which contained a 
provision more or less similar to that re- 
lied upon in the present case, and a 
good part of the bags tendered for deli- 
very contained flour (instead of wool as 
in the present case) which was caked due 
to the bags having been wetted by fresh 
water and the shipping company was 
held liable not because it was estopped 
by a recital in the bill of lading that 
the goods wera received in apparent good 
order and condition, but because the 
shipping company had failed to prove 
that flour in the bags in dispute had either 
caked before the bags came into the cus- 
tody of the steamship company or that 
the bags got so wetted before they came 
into the custody of the steamship com- 
pany, that as a necessary consequence 
they caked afterwards. At p. 147* Lord 
Shaw of Dunfermline has summed up the 
law on the point thus: 

“The construction of the contract being as 
stated, the determination of the case upon fact, 
is greatly simplified. If there had been no proof 
whatever then so standing the contract, the 
principle of Pater der Grosse (4), at p 4207, 
would apply. That principle is thus expressed 
by that very learned Judge, Sir Robert Phillimore; 
“Fairly construed and giving all due weight to 
the legal effect of the marginal note, the result 
must be that apparently and so far as met the 
eye and externally. they were placed in good 
order on board this ship. Well, then, if ‘that 
be so if the plaintifs have showa by prima facie 
evidence, that having put these bales ‘and bags 


(3) (1906) 1 K B 237; 75 L JK B 9t;22TL R 
&5; 11 Com Oas. 49; 54 W R 106;94 L T 59, 

(4) (1875) 1 P D 414. 

(5) (1912) AO 130; 17 Oom. Oas. 135; 8LL JP O 
113; 28 TLR 168; 105 L T 964. 


*Page of (191%) A. 0.—[Ed.] 
tPage of (1875) 1 P D, —[Ed.] 
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in good order on board the ship, they were 
. taken out'in bad order both externally and inter- 
nally. I agree with the observation which was 
made that it is not incumbent on them to show 
either how or when the damage was done,” 


As already observed the clause relied 
upon does not affect the railway as 
their liability does not depend upon the 
bill of lading or the English . Common 
Law, and therefore no question of 
estoppel arises. But assuming that English 
rulings apply, the railway has discharged 
the burden placed upon it so as to bring 
. the case within the decision in Crawford 
and Law v. Allan Line Stenmship Co., Ltd. 
(5). It might also be noted that no 
estoppel was specifically pleaded in this 
case. 

On the pleadings of the parties the 
Court has raised the following issues, and 
I now propose to give my findings on 
each issue so far as it is necessary. (1) 
Has the Court no jurisdiction to try the 
suit ? Not pressed, and therefore no finding 
18 necessary. (2%) Have the plaintiffs 
no locus standi to sue? As the plaintiffs 
are shown as consignees of goods in the 
through bill of lading, they have a right 
to sue. (3) Does the plaint disclose any 
cause of action? The plaint does disclose a 
cause of action although such cause of action 
may not be well founded. (4) Is the suit 
in time? The suit is within time as it 
has been filed within the period allowed 
by law plus the period for giving notice 
to the railway. (5) Was the condition for 
the consignment good when it was handed 
over to the defendant for carriage? and 
(6) Did the alleged damage to the con- 
signment in question occur while it was 
in the defendants’ possession? ‘The 
condition of the wool was damaged when 
it passed into the possession of the rail- 
way. It was wet and the wool had either 
caked when it was loaded or as a neces- 
sary consequence of its being wet when 
loaded, it got caked en route. (7) Did 
the plaintiff agree that the defendant 
shall not be liable for loss or damage to 
the consignment by wet? If so, what is the 
effect ? Unnecessary. (8) Is thedefendant 
bound by the alleged survey ? Unnecessary. 
(9) To what damages, if any, are the 
plaintiffs entitled? None. (10): General? 
The suit is dismissed with costs. 


D. Suit dismissed. 
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MADRAS HIGH COURT 
Second Civil Appeal No. 722 of 1932 
August 26, 1935 
` WADSWORTH, J. 
ALLURI KRISHNAMARAJU— 
DEFENDaNT— APPELLANT 
versus 
SRI ALLURI VENKATAPATHIRAJU, 5 
RECEIVER or CHINCHINADA ESTAT: 
AND ANOTHER—PLAINTIFFS— RESPONDENTS. 

Madras Estates Land Act (I of 1908), s. 42 (2)— 
Suit for rent— Application under 6.49 (2) for enhanc- 
ing rent for excess area—Decree for rent at enhanced 
rate for previous years —Legality, 

An order made by the Oollector.on an application 
under s. 42 (2) of the Madras Estates Land Act 
allowing an alteration in the rate ofrent on account 
of excess area in the holding cannot have any. force 
for the period prior to the filing of the application. 

Therefore, where an application under the said 
clause is ‘filed after issues have been joined ina 
suit for rent, an order allowing it cannot have the 
effect of validly altering the rate of rent for the 
previous years for which rent is claimed in the suit 
itself, Narayana Pantulu v. Veerabadra Raju (1), 
distinguished, Sreenivasa Ayyar v. M. Abdul Rahim 
Sahib (2), referred to. 


S. C. A. against the decree of the 
District Court of West Godaveri at Ellore 
1930, preferred 
against the decree of Oourt of the 
Deputy Collector of Narsapur Division in 
8.8. No. 8 of 1929, ° 


Mr. V. Rangachariar, for the Appellant. 

Mr. P. Satyanarayana Rao, for the Res- 
pondent. 

Judgment.—The appellant was the 
defendant in a suit for rent under the 
Madras Estates Land Act. After issues 
had been framed in the suit and after 
the defendant had contended that the rate 
of rent claimed was excessive, the plaintiff 
(the land-holder) filed an application under 
s. 42 (2) of the Act praying for an alier- 
ation in the rate of rent due under the 
patta with reference to the excess area 
in the defendant's holding and asked that 
that alteration should have effect for the 
fasli yearsin respect of which rent was 
being claimed inthe suit. The alteration 
prayed for was in fact an alteration of 
the rent in the patta tothe rent claimed 
in the suit, The learned Suh-Collector 
instead of disposing of this application 
separately allowed it to go along with the 


. suit and passed orders on it in one sen- 


tence embodied in the judgment in the 
suit, which judgment, however, is not 
superscribed as a judgment in the applic- 
ation though undoubtedly it was intended 
to terminate the application as well. as 
the suit. The learned District Judge, who 


1935 


heard the first appeal, decided that the 
order in the application operated as res 
judieata to bar the appeal against the 
decision in the suit. It is rather difficult 
to see how a contemporaneous decision on 
an application filed after the suit was 
filed can be a decision on a matter 
‘directly and substantially in issue in a 
former suit’, That question, however, does 
not really arise in the view that I take 
on the main question , whether an applica- 
tion filed under s. 42 (2) after issues have 
been joined ina suit for rent can have 
the effect of validly altering the rent for 
the previous years for which rent is 
claimed in the suit itself. It is argued 
for the respondent on the analogy of the 
ruling in Narayan Pantulu v. Veerabadra 
. Raju (1) that a Court which is trying a 
suit for rent has a duty to determine 
what is the proper rate of rent and that 
incidentally it may determine the amount 
of rent due and not paid on excess area 
for which rent is claimed with reference 
to s. 42 (1) (a) of the Act. This argu- 
ment may be tenable when there is no 
dispute regarding the excess area or the 
rent due thereon. But when there is a 
dispute cl. (2) comes into force. This 
clause under the old Act with which we 
are now concerned reads as follows: — 

“Provided that, in cases of dispute, no alteration 
of the amount of rent under this section shall 
be allowed except under the order of the Collector 
upon application made to him for that purpose by 
the land-holder of the ryot concerned”, 

Now it hasbeen held by a Bench of 
this Oourt in Sreenivasa Ayyar v. M. 
Abdul Rahim Sahib (2) that a suit for 
enhanced rent on the ground of increase 
in the total area cultivable by the 
pattadar is not maintainable unless the 
landholder obtains the order of the Col- 
lector under s. 42 (2) sanctioning such 
an enhancement, That case was one in 
which no application at ail was filed. But 
their Lordships observe that ‘the suit for 
excess rent will not lie until the land- 
lord has obtained an order of the Collector 
under s. 42 (2) apparently contemplating 
the obtaining of the order as a condition 
precedent to the filing of the suit, though 
of course in that particular case no order 
having been obtained it cannot be said 
to have been definitely ruled that a suit 
will not lie for enhanced rent when the 
application under s. 42 (2) is submitted 


(1) 51 M 228; 109 Ind. Oas. 869; A I R 1928 Mad, 
170; 27L W 12; 54M LJ 564. : 
2) 6 L W108; 40 Id. Oas. 82; A IR 1918 Mad 


468; (1917) M W N 584. 
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after the suit is filed but prior to the 
hearing. Looking at the matter broadly,- 
it seems to me that when there has been an 
exchange of patta and muchilikka, the Act 
contemplates that the relations between 
the landholder and tenant should be 
governed by the patta and muchilikka 
exchanged unless there has been some 
variation thereof by a procedure approved 
by the Act, when this variation arises out of 
the discovery of an excess extent, s. 42 lays 
it down that the ryot should be liable 
to pay for the excess but specifically 
provides that in case of dispute the pre- 
vailing rates shall not be altered except 
under the order of the Collector. It seems 
to me unreasonable that the land-holder 
should allow the ryot to cultivate his hold- 
ing for three years under a patta, the 
terms of which prescribe a pre-existing rate 
of rent and then after he has filed his 
suit endeavour to get those rates altered 
by an application which is to have re- 
trospective effect. I do not believe that 
it was contemplated when s. 42, sub-cl. 2 
was drafted that an application to the 
Collector should have the effect of nullify- 
ing the basis, the contractual relationship of 
the parties for a period prior to the filing of 
the application and certainly it would 
be a very extreme extension of the 
powers of the Collector to permit him on 
the strength of an application filed after 
issues had been joined in a pending suit 
to alter the contractual relationship between 
the parties upon which that suit ought to 
have been based. 

In this view I hold that the order of the 
learned Sub-Collector varying the rates of 
rent on the suit lands cannot have any 
force for the period prior to the filing of 
the application. The appeal is, therefore, 
allowed and the lower Court’s decree will be 
modified. The plaintiff can only be given a 
decree for rent at the rate of Rs. 5-4-9 which 
is the rate specified in the patta accepted 
by the defendant. The respondent will 
pay proportionate costs in the first Court 
and full costs in both the Appellate Courts. 

A, Appeal allowed. 
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OUDH CHIEF GOURT 
Full Bench 
Second Civil Appeal No. 303 of 1933 
October 31, 1935 
Kine, O. J., SRIVASTAVA AND Z1A-UL- 
Hasan, JJ. | 
MUHAMMAD NAIM AND ANOTHER 
— DERENDANTS— A PPELLANTS 
versus 
Musammat MUNIMUNNISSA—P uaIntTIFF 
AND OTHERS—DEFENDANTS— 


RESPONDENTS 

Provident Funds Act (XIX of 1925), ss. 5,3 (2)— 
Depositor making declarations that money should go 
to sons half and half—Legatees, if entitled to ap- 
propriate money bequeathed to them—Words ‘any 
law’ in s. 5, if include personal law of depositor— 
Heirs under personal law of depositor, if have any 
claim to such money— 9. 3 (2), if applies to case 
where nomination hasbeen duly made and is sub- 
sisting—Will—Date of operation. 

An employee of a Railway anda depositor in the 
Provident Fund maintained for the employees of 
that Railway, made a declaration in the form printed 
as Appendix Ato the Rules governing the Provident 
Fund, by executing two forms, in one of which he 
declared that in the event of his death, his son A 
should be entitled to receive payment of half of his 
deposit in the Provident Fund ` and he appointed 
A “to be the executor of this my will so far as 
regards such deposit ” and in the other he declared 
his son B to be entitled to receive payment of half 
of his deposit in the Provident Fund and appointed A 
to be the executor of this willalso, As A was named 
as executor of both the wills, the Provident Fund 
Deposit was paid to him. One ofthe widows of the 
deceased depositor sued for her share of the deposit 
to which she alleged she was entitled under the 
Muhammadan Law ; 


Held, per Full Bench, (Zia-ul-Hasan, J, contra) 
that the two documents must be regarded as wills 
expressing the intention of the declarant that in the 
event of his death the nominees are to take the Pro- 
vident Fund deposit half and half each and in the 
absence of any words to the contrary, the wills 
must be construed as givinga beneficial interest 
to the legatees inthe Provident Fund money and 
that on the language of the willit would be impos- 
sible to hold that the declarant intended that the 
legatees should not be entitled to appropriate the 
money, but that they should merely realise the 
money on behalf of the other heirsand should be 
liable to pay the other heirs their legal shares under 
the Muhammadan Law. [p. €05, col. 1.} 

The words “ notwithstanding anything contained 
in any law for the time being in force" ins. 5, 
Provident Funds Act, have the effect of validating 
the wills notwithstanding anything contained in the 
personal law of the depositor. The words “any 
law ” are very wide and certainly include the per- 
sonal law of the depositor, The word “ absolutely” 
means thatthe recipient is to be deemed to be 
entitled to receive the money free from any charge 
or attachment or liability enforcible by other heirs 
or by creditors. It implies that the recipientis to 
take a beneficial interest in the sum which he 
receives and not that the nominee is only entitled 
to realise the money on behalf of the whole body of 
heirs, [p. 605, col. 2.] s 


Further, the form in Appendix A tothe Rules 
governing the Rohilkund . and Kumaun Railway 
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Provident Fund (the Fund in question) itself showed 
that the person nominated to receive payment was 
never intended to be merely a person authorised to 
realise the money on behalf of other persons, [p. 606, 
col. 1. 

Seon 5, subs, (1), Provident Funds Act has 
conferred upon a depositor a right to give the Pro- 
vident Fund money as he thinks best, notwithstand- 
ing the provision of his personal law. Ma Kyway 
v. Ma Mi Lay (1) and Ahmad Abdul Razaak v. 
Jamala, Bint Mehdi (9), relied on, Hayat-ud-din v. 
Rahiman (11), dissented from, [p. 616, col. 2 ] 

It is doubtful whether s. 3 (2), Provident Funds Act 
applies to a case where the nomination has been 
duly made and is subsisting. In such a case the 
money is payable to the nominees as such, and is not 
payable to them as being dependants, although tl ey 
may happen to be dependants fp. 607, col. 2 ] 

A will speaks from the death of the testator and 
is governed by the law in force at the time of the 
testator's death. [ibid.] 

Per Zia-ul-Hasan, J.—The provisions of the Provi- 
dent Funds Act do not override the personal Jaw. of 
apy community and although the declarations 
created wills in favour of the sons yet as under 
the Muhammadan Law applicable to the deposi- 
tor a bequest in favour of an heir is invalid 
unless the other heirs consent after the death of the 
testator, in the absence of any allegation of such 
consent nor proof of it, the widow of the depositor 
was entitled to her share in the money realised. 
[p 600, col. 2; p. 610, col. 1.] i 

S. O. A, against a decree of the Subordi- 
nate Judge, Lucknow, dated July 29, 1983, 
confirming that of the Munsif, Havali, 


Lucknow, dated December 23, 1982. 


Srivastava, J.— (January 31, 1935). 
This is a second appeal against the decree 


.of the learned Subordinate Judge of 


Lucknow affirming the decree of the 
learned Munsif, Havali, at the same place. 
Jt arises out of a suit for recovery of a 
share inthe Provident Fund money, realised 
by the defendants. 


Briefly stated the facts of the. case are 
that one Fida Husain who was an employee 
in the Rohilkhand and Kumaon Railway 
died on September 30, 1929, leaving two 
widows, of whom one Musammat Munim-un- 
nissa is the plaintiff, and five sons and one 
daughter, who are defendants. Of these 
six children, three sons are born of Munim- 
un nissa, and the other twosons and one 
daughter of a deceased wife. The names 
of the two sons last mentioned, who are the 
principal contesting defendants, are 
Muhammad Naim and Muhammad Matin. 
On July. 24, 1920, Fida Husain executed 
two declarations declaring that in the event 
of his death his sons Muhammad Naim and 
Muhammad Matin shall be entitled to 
receive payment of one-half each of the 
amount of his deposit in the Railway 
Provident Fund, and appointed Muhammad 
Naim as the executor of the declarations 


1935 


which were described as his will so far 
a8 regards such deposit. Defendants 
Nos. 1 to 5 claimed that they had a statutory 
right to appropriate the Provident Fund in 
equal moieties and that the other heirs of 
Fida Husain were not entitled to any share 
therein. The plaintiff on the other hand’ 
contended that the declarations, if treated 
as will, were invalid under the Muham- 
madan Law and that in any case they gave 
the nominee only a right to receive the 
money from the Railway authorities but did 
not entitle them to appropriate it to the 
prejudice of the interest of the legal 
heirs. 

The learned Munsif found that the 
aforesaid declarations amounted to a will 
and that the said declarations only 
authorised the nominees to realise the fund 
but did not give them any right to appro- 
priate it. He accordingly gave the plaintiff 
a decree for her share. On appeal the 
learned Subordinate Judge disagreeing 
with the learned Munsif held that the 
-declarations do not amount to a will, but 
In agreement with him held that the 
nominees had no right to appropriate the 
money realised by them against the interests 
of the other legal heirs. 

The learned Counsel for the defendants- 
appellants has contended that under s.5 
of the Provident Funds Act (No. XIX of 
1925) the nomination made by Fida Husain 
conferred an absolute right on the 
nominees to appropriate to themselves the 
amount of the Provident Fund money, He 
also argued that the said nomination 
operates as a will which is not controlled 
by the personal law of the testator. 
Reliance has been placed by him on the 
decisions in Ma Kyway v. Ma Mi Lay A. I. 
R. 1929 Rangoon, 54 (1), Piare Lal v. 
Ganpat A. I. R, 1933 Lahore, 437 (2), 
Hurmat Bibi v. Kaz Banu A.I. R. 1932 
Sind, 115 (3) and Thaj Muhammad Saib v, 
Balaji Singh 1933 Madras Weekly Notes, 
1473 (4). The learned Counsel for the 
plaintiff-respondent, on the other hand, has 
supported the decision of the lower Court 
on the authority of the decisions in Aimai 
v. Awabat Dhanjishaw Jamsetji A. I. R. 


ag? 6 R 682; A I R 1929 Rang, 54;115 Ind as, 
(2) A I R.1930 Lah. 437 (2); 128 Ind. Oae, 317: 31 P 
AE (2) nd. Oae, 317; 31 


(3) AI R 1932 Sind 115; 139 Ind, 
Rul, (1932)Sind 149, 

(4) (1933) M W N 1473; $148 Ind. Oas. 491; 39 L 
W 186; 6 RM 493; AI R 1934 Mad, 173; 66MLJ 
207; 57 M 440. f 


Cas. 775; Iad. 
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1924 Sind 57(5) and Hardial Devi Ditta v* 
Jankidas A. I. R. 1928 Lahore, 773 (6)?- 
He has also contended that the plaintiff is 

a defendant of the depositor within the 

definition of that term as given ins. 2 of 

Act XIX of 1924. The question as regards 

the plaintiff's position as a dependent does 

not seem to have been considered in the 

Courts below. Section 3 of the Provident 

Funds Act provides for the vesting in the 

dependent of the fund in cases where it is 

possible under the rules of the fund to do 

so. The rules are not available in the 

Court library and the Oounsel for the 

parties also do not possess acopy of the 

said rules. The other questions raised in 
the appeal about the rights of the nominees 
and the validity of the declarations if 
treated as a will are questions on which 
there appears to be some difference of 
judicial opinion and there is no decided 
case of this Court dealing with those 
questions. I think, therefore, that it would 

be proper that this cage should be heard 

and decided by a Bench of two Judges. 

I accordingly certify the case as a fit one 
under s. 14 (2) of the Oudh Courts Act for 
being heard by a Bench of two Judges, I 
further direct that a copy of the rules of the 
fund should be obtained from the R. & K. 
Railway before the case is fixed for hearing 
before a Bench. 


Zia-ul-Hasan, J.—(September 10, 1935). 
This is a second appeal against a decision 
of the learned Subordinaie Judge of 
Lucknow dated July 29, 1933, and the 
question for decision is whether the provi- 
sions of the Provident Funds Act of 1925 
override the personal law of the different 
communities in India. 

The suit from which this appeal has 
arisen was brought by Musammat Munim- 
unnisa, respondent No.1, widow of Fida 
Husain, who was an employee of the 
Rohilkhand and Kumaon Railway and who 
died in 1929 leaving a sum of Rs. 3,182-i0-0 
in the Railway Provident Fund. There 
was also a sum of Rs.132-5-0 due to the 
deceased from the Railway about one 
month's pay and two months’ travelling 
allowance. The money was withdrawn 
from the Railway by defendants Nos. 1 
and 5, the present appellants, who are the 
sons of Fida Husain by another wife 
Musammat Parbata. Muhammad Husain 
and Shahzad Husain, respondents Nos. 2 


(5) AI R 1924 Sind 57; 76 Ind. Oas. 739; 18 S L R 
311. À 
(6) A I R1928 Lah. 773; 108 Ind. Oas. 894, 
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and3, are the sons of Fida Husain by the 
. plaintiffMunim unnisa, while Sakina Begum, 
respondent No. 5, is Fida Husain’s 
daughter by Musammat Parbata. Musammat 
Bibi Jan respondent No.4 is tne third wife 
of Fida Husain. The plaintifi claimed 
her legal share out of the money realized. 
by the present appellants from the Railway. 
The appellants denied that they realized 
the sum of Rs. 132-5-0 in respect of their 
father’s pay and travelling allowance from 
the Railway and with regard to the 
provident fund, their defence was that 
Fida Husain had madea will by which he 
bequeathed one-half of this money to each 
of the contesting defendants and that the 
provident fund was not subject tothe 
peisonal law of their community. Muham- 
mad Husain defendant No. 2 admitted 
having realized Rs. 132-5-0 from the Railway 
but alleged that the money was spent in 
salisfying a decree that stood against Fida 
Husain. 

The trial Court held that the declarations 
of Fida Husain (contained in Exs. A 1 and 
A-2 amount to wills and that the fact that 
defendant No. 1 was Fida Husain’s nominee 
under the Provident Funds Act did not entitle 
him to appropriate the money. He there- 
fore decreed the  plaintiff-respondent’s 
claim for her share of the money. The 
defendants filed an appeal against the 
decree of the learned Munsif but the 
learned Subordinate Judge agreed with 
the Munsif’s finding and dismissed the 
appeal. Hence this second appeal against 
the Subordinate Judge’s decree. 

The learned Counsel for the appellants 
has strenuously argued that when a per- 
son is nominated by a subscriber to a 
provident fund under s. 5 of the Provid- 
ent Funds Act, that person become abso- 
lutely entitled to the money to the credit 
of the subscriber after his deathand he 
has relied on the following cases in sup- 
port of his contention Ma Kyway v. Ma Mi 
Lay, I. L. R. 6 Rang. 682 (1), Piare Lal v. 
Ganpai, A.I. R. (1960) Lah. 437 (2), Sohan 
Singh v. Tara Devi, A. I.R. (1934) Lah. 
153 (7), Taj Mohammad Saib v. Balaji 
Singh, (1933) Mad. Weekly Notes 1473 (+), 
C. D. M. Hindley v. Joynarain Marwari, 
I. L. R. 46 Cal. 962 (8), Ahmad Abdul 
Razaak v. Jamal Bint Mehdi A.I. R. 1935 
Bom. 234 49). 


(7) ALR 1934 Lah, 153; 150 Ind. Cas. 213;6 RL 
834; 36 PLR 145. 


Bane 46 O 962; 54 Ind. Oas. 439; 240 W N 


(9) ATR 1935 Bom. 234; 156 Ind. Oas. 630; 37 
Bom. L R 370; 8 RB 10; 59 B 475 
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I have considered the cases cited by the 
learned Counsel but am of opinion that 
with the exception of the case reported in 
Ahmad Abdul Razaak v. Jamala Bint Mehdi 
A. I. R. 1935 Bom. 234 (9), none of them is 
an authority for the proposition of law 
advanced by him. 


In the case of Ma Kyway v Ma Mi Lay 
I. L. R. 6 Rang. 682 (1), there was no 
question directly in issue as to the res- 
pective rights of the different heirs to 
money left by a subscriber in the pro- 
vident fund and all that was held was 
that the provisions of s. 5 of the Provident 
Funds Act enable a Burman Buddhist to 
make a valid nomination though such 
nomination being in the nature of a 
testamentary disposition is prohibited by 
his personal law. 

What was held in the case of Piare Lal 
v. Ganpat, A. I. R. 1930 Lah, 437 (2), was that 
asthe form of declaration signed by the 
subscriber, who was a Hindu, amounted 
both to a declaration of a nominee and a 
will, the nominee was entitled to the 
amount asthe sole legatee. This case so far 
from helping the appellant goes against 
him inasmuch as it gave effect to the 
personal law of the Hindus by deciding 
that the nominee was entitled to the 
amount as the sole legatee. In fact, it 
was said in this case that by the declara- 
tion contemplated bys. 5 of the Provident 
Funds Act it was intended to absolve the 
Government from any claims by any other 
heirs of ‘the owner of the provident fund. 

In the case of Sohan Singh v. Tara Devi 
A. I. R. 1934 Lah. 153 (7) the main question 
for decision was whether the provident fund 
could be attached in execution ofa decree 
and it was held that it could not. A 
peculiar feature of the case was that the 
person who wanted to attach the provident 
fund claimed to be himself the nominee of 
the subscriber and it was held that the 
document relied upon by him was not really 
a nomination but an assignment of the 
provident fund. No question arose in the 
case as to the legal rights of the different 
heirs of the subscriber. No doubt the 
jearned Judge who decided this case made 
the following remark in his judgment: 

“The effect of the nomination, if any, is that he 
becomes owner of the fund in the eye of the law and 
by attaching it he has not attached the property 
of his judgment-debtor but his own property.” 

This remark was obviously a casual re- 
mark in the nature of an obiter dictum in 
view of the real question that was for 
decision in the case, 
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Tn the case Thaj Mohamed Saib v. Balaji 
Singh (1933) Mad. Weekly Notes, 1473 (4), 
also the question for consideration was whe- 
ther the amount to be paid over to the son 
of the deceased subscriber judgment-debtor 
was liable to be attached as the assets of 
the deceased in the hands of his son and 
as the son. was a dependent within the 
definition of the term under the Act and 
s, 3 laid down that any sum standing to 
the credit of a subscriber at the time of 
his death and payable under the rules of 
the fund vests in the dependent, it was, 
if I may say so with respect, very rightly 
held that the money could not be attached 
as the assets of the deceased subscriber, 
and it was pointed out that the statute 
had vested that fund inthe son and con- 
sequently it had become the property of 
the son. This case, too, has therefore no 
bearing on the question which arises in the 
present case. 

The case that was much stressed upon 
by the appellants’ learned Counsel was the 
case of C. D. M. Hindley v. Joynarain Mar- 
wart I. L., R. 46 Cal. 962 (8), but that case 
proceeds wholly on s. 4 (2) of the Pro- 
vident Funds Act and lays down no more 
than that the money in such a fund is 
protected from attachment by creditors 
even after the death of the subscriber. 
The entire decision in the case so far 
as it relates to the Provident Funds Act 
is summed up in the following passage 
occurring in the judgment of Rankin J. 
at page 969*— 

“The plaintiff's point ..... ......... rests upon sub- 
s. 2 of s. 4. That has got nothing to do with 
this case and in no way cuts down sub-s. (l). It 
is a further provision directed to a wholly differ- 
ent matter. It ensures that money payable to a 
widow or child as such directly shall not, even 
in their hands be treated as assets of the de- 
ceased’s estate. Nay more; the Legislature know- 
ing that this might be rendered ineffective by 
getting the widow or child to incur or to join in- 
curring the debt, provides (for the more complete dis- 
couragement of the creditors) that such money, 
although in the hands of the widow or the child 
shall not be made to answer for their own debts 
if incurred in the lifetime of the deceased. The 


only light thrown by the second sub-section upon 
the first is that the first did not go far enough” 


It may be noted that the reference in 
this decision was to s. 4 of Act IX of 
1897 as amended by a later Actof 1903. 
In the present Act it is s 3 which cor- 
responds to s. 4 of the Act of 1897. Lam 
unable to find anything in this decisions 
of the Calcutta High Court to support the 
contention put forward by the appel- 
lants. 


*Page of 46 O,—| Hd]. 
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As I said before the only case relied 
upon by the appellants which requires 
consideration is that of Ahmad Abdul Raz- . 
aak v Jamala Bint Mehdi A. I. R1935 Bom. 
234 (9). In that case the facts were similar 
to those of the present case. There the 
provident fund money was realized by one 
of the heirs of the subscriber, namely, the 
widow and she was sued by the sub- 
scriber's nephews for their share of the 
deposits. No doubt two of the learned Judges 
of the Bombay High Court were of opi- 
nion. that the amount standing to the credit 
of the subscriber vested in the dependent 
and also held that where the dependent is 
nominated by the subscriber as the person 
entitled to receive the fund in this death, 
it vests in him absolutety free from any 
claim from the other heirs of the deceas- 
ed subscriber but with the utmost res- 
pect for the opinion of the learned Judges 
who decided this case, I find myself to- 
tally unable to agree with the view taken 
by them. The provisions of the Provi- 
dent Funds Act clearly show that the 
object of the Legislature in enacting that 
law was two-fold. The main and primary 
object was to protect Government and 
the Railways from the conflicting claims 
of the various heirs of a deceased sub- 
scriber and the second object was to en- 


courge thrift in the employees and to 
offer inducements to them to deposit 
money in the provident fund. One of 


those inducements is the provision con- 
tained in s. 3 (1) that a compulsory de- 
posit in any Government or Railway pro- 
vident Fund shall neither be capable of 
being assigned or charged nor be liable 
to attachment under any decree or order 
of any Oourt. Another is contained in 
s. 3 (2) laying down that the sum standing 
to the credit of any depositor and payable 
under the rules of the fund to any de- 
pendent of the subscriber or depositor 
shall, subject to any deduction authorized 
by the Act and subject to the rights 
of an assignee under an assigoment 
created before the commencement of the 
Act vest inthe dependent and shall be free 
from any debtor other liability iacarr- 
ed by the deceased or even incurred by 
the dependent himself before the death 
of the subscriber or depositor. Io the 
case of the depenient being a widow or 
child of the subscriber, the vesting of the 
money in her or him isnot even sojet 
to the rights ofan assignee created before 
the commencement of the Act. It will 
thus be seen that it isthe second purpose 
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mentioned above that was intended tobe 
served by s. 3 of the Act. Section 5 (1) on 


. which great reliance is placed on behalf 
of the appellants runs as follows : 
“Subject to the provisions of this Act, but 


otherwise notwithstanding anything contained in any 
law for-the time being in force or any disposi- 
tion whether testamentary or otherwise, by a 
subscriber to, or depositor in, a Government or 
Railway Provident Fund of the sum standing 
to his credit in the Fund, or of any part thereof, 
any nomination, duly made in accordance with 
the rules of the Fund, which purports to con- 
ferupon any person the right to receive the 
whole or any part of such sum on the death of 
the subscriber or depositor, shall be deemed to con- 
fer such right absolutely, until such nomination 
is varied by another nomination made in like 
manner or is expressly cancelled by the sub- 
scriber or depositor by notice given in such 
manner and to such authority as is prescribed 
by those rules.” 


This section wasto my mind enacted for 
the purpose ofthe first object, namely, 
to protect the provident fund authorities 
from the claims of the various heirs of 
the depositor or subscriber, and though it 
laysdown that any nomination duly made 
“shall be deemed to confer’ such right 
absclutely” yet the right created by this 
section is no more than the right to 
receivethe whole or any part of the money 
on the death of the subscriber or depositor. 
I can conceive of no reascn, and none has 
been suggested, why the Legislature 
should have intended that a provident 
fund authority should goout of its way 
to support one of the heirs of a deceas- 
ed subscriber against another or even 
support astranger, if nominated, against 
the heirs of the subscriber. Looking to 
the purpose for which the law relating 
tothe provident funds was enacted, itap- 
pears to me wholly untenable to contend 
that the provisions of the law override 
the personal law, of any community, 
especially when there can be no conflict 
between the personal law and the Provi- 
dent Funds Act. 

The learned Counsel for the appellants 
laid great emphasis on the words 
“shall vest in the dependent” occurring 
in sub-s. (2) of s. 3 of the Act but 
looking to the definition of dependent in 


cl. (e) of s. 2, we find that “dependent” 
means any of the following relatives of 
a deceased subscriber, namely, a wife, 


husband, parent, child, minor brother, 
unmarried sister and a deceased sons’ 
widow and child and where no parent of 
the subscriber or depositor is alive, a 
paternal grand parent. Now, this list 
though not quite exhaustive of the 


MUHAMMAD NAIM V. MUNIMUNNISsA (OUDH) 


15910 


possible heirs of a deceased subscriber 
is yet wide enough to include most of them 
and as any oneof the relatives mentioned 
is as much a dependent as the others, it 
follows that the intention was that un- 
der s. 3 (2) the sum standing to the 
credit of sny subscriber should vest in 
allthe legal heirs. Looking tothe purpose 
for which s. 3 appears to have been 
enacted, the provisions of sub-s. (2) of 
that section were tomy mind intended to 
protect dependents from claims of the 
creditors of the deceased subscriber or 
even of the dependent himself if the 
debt was incurred by him before the 
subscriber's death and I am not prepar- 
ed to hold, as was done in the case of 
Ahmad Abdul Razaak v. Jamala Bint Mehdi 
AIR 1934 Bom., 234 (9), that the words 
“shall vest in the dependent” were in- 
tended to exclude the claims of an heir 
under the personal law of the subscriber 
whois not includedinthe list given in 
s. 2(c). As said before, there appears to 
be no possible reason why the Legisla- 
ture should for the purposes of the Provi- 
dent Fands Act consider it necessary to 
interfere with the personal law applica- 
ble to a subscriber and to prefer one of 
his heirs to another. I am supported in 
my view bythe case of Hardial Devi 
Ditta v, Janki Das A I R 1928 Lahore, 773 (6) 
in which it was held that the nomination, 
of a person to receive provident fund 
money from a Corporation is not a will, 
a gift or trust in favour of the nominee 


and on the subscriber's death the fund 
forms part of his undisposed of estate. 
There is absolutely no conflict between 
this case and that reported in Sokan 


Singh v. Tara Devi A L R 1934 Lahore 153(7) 
as in that case the only question was 
whether the money: in a provident fund 
could be attached in execution of a 
decree. Jn the case of Aimai v. Awabai 
Dhanjishaw Jamestji A I R 1924 Sind, 57 
(5), also where the question was with regard 
to the rights of a Receiver under r. 14 
of the Rules framed by the Karachi Port 
Trust whose position appears to be ana- 
logous to that of a nominee under s. 5 
of the Provident Funds Act, it was -held 
that on the subscriber's death the fund 
forms part of his undisposed of estate and 
the nomination does not create a will, a 
gift or a trust in favour of- the 
nominee. . 

For the above reasons I am of opinion 
that the provisions of the Provident Funds 
Act do not override the personal law 
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of any community and though Exs. A 
No. 1 and A 2 created wills in favour of the 
present appellants yet as under the 
Mohammedan Law applicable to Fida 
Husain a bequest in favour of an heir is 
invalid unless the other heirs cannot 
after the death of the testator and as 
there is neither any allegation of such 
consent Dor proof of it, the plaintiff res- 
pondent is entitled to the decree given to 
her by the Courts below. 

I would therefore dismiss this appeal 
with costs. 

Srivastava, J.—(September 12, 1935)— 
This is a second appeal by 
- Mohammad Naim, defendant No. 1 
and Mohammad Matin, defendant No. 5 
who have been unsuccessful in both the 
lower Courts. 

The material facts of the case which 
have given rise to this appeal are these, 
Fida Husain who was an employee in the 
Rohilkhand and Kumaon Railway died on 
September 30, 1929, leaving Rs. 3,182-10-0 
in the Provident Fund. He had three 
wives of whom two had survived him. 
Musammat Munim-un-nisa, plaintiff, is his 
. first wife and Mohammad Husain, Nazir 
Husain and Shahzad Husain defendants 
Nos, 2 to 4, are his sons by this wife. 
Musammat Bibi Jan, defendant No. 6, is 
his second wife who is childless, He had 
two sons and one daughter by his third wife 
who predeceased him. They are Mohammad 
Naim, defendant No. 1, Mohammad Matin, 
defendant No. 5, and Sakina Begam, 
defendant No. 7. On July 24, 1920, 
Fida Husain executed two declarations 
(xs. A-] and A-2) in the form prescribed in 
Appendix A of Rohilkhand and Kumaon 
Railway Provident Fund Rules, declaring 
that inthe event of his death, Mohammad 
Naim, defendant No. 1, and Mohammad 
Matin, defendant No. 5, shall be entitled 
to receive payment of one-half each of 
the amount of his deposit in the Rohilkhand 
and Kumaon Railway Provident Fund and 
appointed Mohammad Naim as the executor 
of the declaration which were described 
as his will so far as regards such de- 
posit. 

The plaintiff's case was that defendants 
Nos. 1 and 5 had realised the amounts 
of the Provident Fund and had appro- 
priated it to themselves. She claimed her 
share therein to which she was entitled 
under the Hanafi Law. Mention was made 
in the plaint also of a sum of money 
alleged to have been realised by defen- 
dants Nos, 1 and 5 on account of the 
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arrears of salary and touring allowance 
but it seems to be no longer in dispute . 
and no argument were addressed to us in 
respect of it. The suit was contested by 
defendants Nos. 1 and 5 who claimed 
that the declarations (Exs. A-l and A-2) 
amounted to a will in their favour, that 
they had a statutory right to appropriate 
the Provident Fund in equal moiety and 
that the other heirs of Fida Husain were 
not entitled to any share therein. The 
plaintiff sought to meet: the defendants’ 
plea on the ground that the aforesaid de- 
clarations gave the nominee merely a right 
to realise the money from the Railway 
Authorities but did not entitle them to 
appropriate it to the prejudice of the in- 
terests of the legal heirs. She further 
pleaded that the declarations in question, 
if tréated as a will, were invalid under 
the Muhammadan Law. 

The Munsif, Havali, Lucknow, who tried 
the suit, held that the aforesaid declara- 
tione amounted to a will but was of opinion 
that the said declarations only authorised 
the nominees to realise the Fund but did 
not give them any right to appropriate it. 
He accordingly gave the plaintiff a decree 
for her share. On appeal the Subordinate 
Judge of Lucknow, disagreeing with the 
Munsif, held that the declarations did not 
amount to a will, but, in agreement with 
him, held that the nominees had no right 
to appropriate the money realised by them 
to the prejudice of the interest of the 
other legal heirs. 

The first question is as regards the in- 
terpretation of the declarations (Exs. A-] 
and A-2). The declarations provide that 
in the event of his (Fida Husain’s) death, 
Mohammad Naim and Mohammad Matin 
each “shall be entitled to receive payment 
of half of my deposit in the Railway 
Provident Fund.” Both the declarations 
further contain statements in the following 
words; — 1 hereby appoint my son (Moham- 
mad Naim) to be the executor of this 
my will so far as regards such deposits”, 
I am clearly of opinion that the use of the 
words “this my will” in both the declar- 
ations and the appointment of one of the 
sons as executor in respect of both clearly 
show that the declarations constitute a testa- 
mentary disposition and were intended to 
take effect:as a will, The object of the testa- 
tor was to beqeath one-half of his deposit in 
the Railway Provident Fund to each of 
the two legatees. This intention is further 
borne out by the fact that he declared 
each of the sons, Mohammad Naim and 
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Mohammad Matin, entitled to receive pay- 
. ment of half of the deposits. If his in- 
tention had been merely to nominate some 
person for the purpose of realising the 
deposit, there was no need for him to 
nominate two persons and to allocate bali 
share to each of them. In fact, for the 
mere purpose of realisation, it would have 
been more convenient to nominate one 
persop rather than two. It is also signifi- 
cant to note that he seems to have been 
alive to this consideration inasmuch as he 
appointed only one of the sons and not 
both as executor of his will. My con- 
clusion, therefore, is that Exs. A-1 and 
A-2 have the effect of a testamentary dis- 
position and constitute defendants Nos. l 
and 5 legatees and beneficial owners, each 
of one moiety of the deposit in the Rail- 
way Provident Fund. 

The next question is whether or not the 
aforesaid declarations can be given effect 
to as a will. The Legislature has made 
special enactments relating to Government 
and other Provident Funds. The Act, in 
force at the present day, which was intend- 
ed to amend and consolidate the existing 
law on the subject, is the Provident Fund 
Act (XIX of 1925). The provisions of this 
Act show that the Rules framed by the 
Government and the Railway Administra- 
tions in respect of -their Provident Funds 
have been treated in the Act as of bind- 
ing force. In C. D. M. Hindley v. Joy- 
narain Marwari, 46 0.962 (8) Rankin, J., 
referring to these enactments and the rules 
just mentioned observed as follows : — 

“These Acts make provision in the interests of 
certain large classes of employees for a scheme of 
compulsory and to a limited extent voluntary 
thrift. wesana e e ee Neither the Railway Qom- 
pany nor the institution is to have its money 
wasted in large quantities upon the management 
expenses. There is to be no standing army of 
attorneys and attorneys’ clerks attending to notices 
and orders from. all the Oourts in India, settling 
priorities among competing claims, paying the money 


into Court as soon as ib comes in and acting towards 
creditors and mortgagees as & providence with costs 
out of the fund. By rules made for this institution 
under the Act, when an employee dies his share, 
if small, is to be summarily and directly distributed 
according to special rules which brush aside the 
ordinary law as to wills or intestate succession.” 


Section 3 (1) of the Provident Funds 
Act makes the deposits incapable of being 
assigned or charged and protects them 
from liability to attachment. Sub-section 
(2) of the section extends the protection, 
subject to certain limitation, to the fund 
even in the hands ofany dependent of the 
subscriber or depositor when it is payable 
to a dependent under the rules of the fund. 
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It is not necessary to me to discuss the 
provisions of this sub-section because ad- 
mittedly the fund in the present case was 
not payable to a dependent of the depositor 
as such. Section 4 makes provisions re- 
garding the payment of the fund when it 
becomes payable. Section 5 (1) deals with 
the rights of nominees. This is the only 
section which has a direct and important 
bearing on the question under consider- 
ation. It runs as follows:— 

“Subject to the provisions of this Act, but other- 
wise notwithstanding anything contained in any law 
for the time being in force or any disposition, whether 
testamentary or otherwise, by a subscriber to, or de- 
positor in,a Government or Railway Provident Fund 
of the sum standing to his credit in the Fund, or of 
any part thereof, any nomination, duly made in accord- 
ance with the rules of the Fund, which purports to 
confer upon any person the right to receive the whole 
or whole or any partof such summon the death of 
the subscriber or depositor, shall be deemed to con- 
fer such right absolutely, until such nomination is 
varied by another nomination made in like manner 
or is expressly cancelled by subscriber or depositor 
by notice given in such manner and to such autho- 
rity as it prescribed by those rules.” . 

Thus it will be seenthat according to this 
statutory provision 

“notwithstanding anything contained in any law 
for the time being in force .... any nomination 
duly made in accordance with the rules of the Fund 
which purports to confer upon any person the right 
to receivethe whole or any partof such sum on the 
death of the subscriber or depositor, shall be deemed 
to confer such right absolutely”. 


It is not suggested that the nomination 
made under Exs. A-land A-2 was not duly 
made in accordance with the rules of the 
Fund. Therefore on the plain meaning of 
the section, the rights of the defendants Nos. 
1 and 5 each to receive one-half of the depo- 
sit must be deemed to be absolute. It is, 
however, argued that the section should be 
construed as referring only to a nomination 
forthe purpose of realising the provident 
fund as distinguished from appropriating it. 
Tf such had been the intention, it would have 
been more appropriate for the Legislature 
to use the word “realise” instead of the word 
“receive”. Further it seems to me that if 
the section was intended to refer merely to 
a right to realise, there was no point in pre- 
“notwithstanding 
anything contained in any law for the time 
being in force.” I cannot think of any pro- 
vision in any system of personal law or for 
the matter of that in any other law which 
might prevent a subscriber or depositor, 
to whatever religion or nationality he might 
belong, from nominating any person whom 
he might choose for the purpose merely 
of realising his deposit. In my opinion, 
therefore, the plain object of the clause 
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“notwithstanding anything contained in 
any law for the time being in force” is to 
wipe out the ordinary law and to give the 
subscriber or depositor unfettered discre- 
tion in the matter of nominating the person 
or persons who are to get theamount of the 
provident fund. The words “shall be deem- 
ed to confer such rights absolutely” also 
appear to me to fit-better with the idea that 
the nominees become absolutely entitled to 
the sum which they are entitled to receive 
rather than with theidea that they have an 
absolute right of merely realising the 
money. 

Rule XVI of the -Rohilkhand & Kumaon 
Reas Provident Fund Rules provides 
that : 

“on the marriage or re-marriage of the depositor who 
isnota Hindu, Muhammadan, Buddhist or other per- 
son exempted from the operation of the Indian Suc- 
cession Act, any declaration already submitted by 
him shall forthwith become null and void and fresh 
declaration shall be required.” 

This is analogous to the provisions of 
s, 69 of the Succession Act which 
provides for the revocation of a will by 
testator’s marriage. There was no need for- 
making sucha provision in the rule ifthe 
declaration amounted to no more than a no- 
mination for the realisation of the provident 
fund. J am, therefore, of opinion that on 
` a proper interpretation of the provision of 
s. 5 of the Provident Funds Act (XIX 
of 1925) and of the Rohilkhand & Kumaon 
Railway Provident Fund Rules, it must be 
held that the effect of the declarations con- 
tained in Exs, A-1 and A-2 is to confer on 
defendants Nos, 1 and 5 an absolute right to 
appropriate to themselves the share of the 
Provident Fund money allotted to them and 
that the validity of such declarations is not 
affected by the provisions of the personal 
law of the testator. 

It has been argued that there could be 
no pcssible reason for the Legislature to in- 
terfere with the personal law of the sub- 
scriber. I feel that as a judge I have to 
interpret the provisions of the statute ac- 
cording to their plain meaning and to 
administer the law as it has been enacted 
by the Legislature. It is hardly necessary 
for me to speculate as regards the reasons 
which influenced the Legislature in enact- 
ing the provisions contained in s. 5. It might 
well be that they wanted to lay down a 
summary method regarding the appropria- 
tion of the fund in order to avoid tedious 
litigation or to allow the subscriber, who 
might be presumed to be the best judge 
of his circumstances, unlimited discretion 
in the matter of disposal of the fund. 


MUHAMMAD NAIM v. MUNIMUNNIssA (OUDH) 


603 


There is nothing to prevent the subscriber 
if he so wishes, making a. nomination in - 
favour of all his legal heirs, to the extent 
of the shares to which each of them may 
be entitled under the personal law. It is 
conceivable that a subscriber may have no 
near relations and his legal heirs might be 
only some distant collaterals in whom he 
feels no interest or that he might be dis- 
pleased with his legal heirs. In such 
cases, it would obviously be more equit- 
able to allow him discretion to bequeath 
the fund to persons in whom he feels 
better interested. I can, therefore, see 


‘nothing unreasonable in the provision made 


in s. 5 for overriding the ordinary law. 

As regards the case law, my reading 
of it is that the weight of authorities 
also is in favour of the view adopted 
by me. I have already referred to the 
opinion’ expressed by Rankin, J., in C. 
D. M. Hindley v. Joynarain Marwari 
I. L. R. 46 Cal, 962 (5), where he 
expressed the Opinion that the 
special rules relating to provident fund 
have the effect of brushing aside the 
ordinary law as to wills or intestate suc- 
cessions. In Ma Kyway v. Ma Mi Lay I. L. 
R. 6 Rang. 682 (1), a Bench of the Rangoon 
High Court pointed out that a Burman Bud- 
dhist is prohibited by his personal law from 
making a will but held that the provisions 
of s. 5 of the Provident Funds Act (XIX of 
1925) enable such a person to make a 
valid nomination even though such 
nomination was in the nature ofa testa- 
mentary disposition. In Ahmad Abdul 
Razaak v. Jamala Bint Mehdi A. I. R. 1935 


‘Bom. 234 (9), the facts of which are similar 


tothoseof the present case, the learned 
Judges of the Bombay High Court, referring 
tothe provisions of s.5 of the Provident 
Funds Act (XIX of 1925) held that the 
nominee of the subscriber is entitled to 
receive the amount of the fund absolutely 
free from any claim from the other heirs of 
the deceased subscriber. A contrary view 
appears to have been taken by the Court 
of the Judicial Commissioner of Sind in 
Aimat v. Awabai Dhanjishaw Jamsetji 
A. I. R. 1924 Sind, p. 575 (5). This was the 
case of a subscriber tothe provident fund 
ofthe Karachi Port Trust, and it was held 
that on the subscriber's death the fund 
forms part of his undisposed of estate. 
This case was decided before the enact- 
mentof Act KIK of 1925 and can be no 
authority on the interpretation of the pro- 
visions of s. 5 of the present Act. The case 
was distinguished on this very ground in 
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a later decision of the same Courtin 
Hurmat Bibi v. Kaz Banu A. I. R.1932 
Sind p. 115 (3). Relying on the provisions 
of s.5 of the present Act, it was held in 
the last mentioned case that the provisions 
of the Act relating to the right of nominees 
to receive the Provident Fund are not to 
be read as though they were controlled 
by or sabject to any other law for the time 
being in force. Unless the nomination is 
cancelled by the subscriber or varied by a 
nomination in favour of another person, 
the nominee, on the death of the sub- 
scriber must be regarded as having had 
conferred on him or her an absolute 
right to receive the Provident Fund. In 
Hardial Devi Litta v. Jankidas A.I. R. 
1928 Lah. 773 (6).also a Bench of the Lahore 
High Court followed the case reported in 
Aimai v. Awabai Dhanjishaw Jamsetji A. 
I. i. 1924 Sind p. 57 (5) without making any 
reference to the amendment made by 
s. 50f the Provident Fund Act (XIX of 
1925). Buta different view has been taken 
in two later decisions of j Court. 
In Allah Ditta v. Budha A. I.R. 
1930 Lah. 437 (10), it was held that 
the declaration amounted to a will 
and that the nominee was con- 
stituted as the sole legatee in respect of 
the fund anda suit by the heirs of the 
subscriber did not lie against him. Again 
in Sohan Singh v. Tara Devi A. I. R. 1934 
Lah. p. 153 (7), it was held that the effect 
of the nomination was to make the nominee 
the owner of the fund in the eye of the law. 

For the above reasons, 1 would allow the 
appeal, set aside the decree of the lower 
Court and dismiss the plaintiff's suit with 
costs in all the Courts. 

By the Court.—As there exists a differ- 
_ ence of opinion among the Judges composing 
this Bench, we refer the case for decision 
toa Full Bench under s. 13 (ii) (b) of the 
Oudh Courts Act, and direct that the re- 
cord be laid before the Hon'ble Chief Judge 
for necessary orders regarding the com- 
position of the Full Bench. 

Messrs, Naim Ullah and Iqbal Ali, for the 
Appellant. 

Messrs. Muhammad Jafar Husain and 
Muhammad Husain, for the Respondents, 

King, GC. J.—(October 29, 1935).—This 
case has been referred for decision to a Full 
Bench under s. 13 (it) (6) of the Oudh Courts 
Act on account ofa difference of opinion 


among the two Judges composing the 
Bench. 

(10) AIR 1930 Lah. 437 (1); 128 Ind. Cas, 317 
31 PLR 598 
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The facts of the case have been fully 
stated in the judgments of my learned 
brothers and need not be repeated in detail. 

Fida Husain was an employee of the 
Rohilkhand and Kumaon Railway and a 
depositor in the Provident Fund maintained 
for the employees of that Railway. In 
accordance with rule XVI of the Rules 
governing the Rohilkhand and Kumaon 
Railway Provident Fund, he made a dec- 
laration, in the form printed as Appendix 
A tothe Rules, specifying the persons by 
whom he wished his deposit to be receiv- 
ed inthe event of hisdeath. He made the 
declaration by executing two forms (Exs. A- 
l and A-2 on July 24, 1920. In Ex. A-1 he 
declared that in the event of his death, 
his son Muhammad Naim should be 
entitled to receive payment of half of his 
deposit in the Provident Fund and he 
appointed Muhammad Naim “to be the 
executor of this my will so far as re- 
gards such deposit.” Exhibit A-2 similarly 
declared his son Muhammad Matin to be 
entitled to receive payment of half of his 
deposit in the Provident Fund and he ap- 
pointed Muhammad Naim to “be the exe- 
cutor of his will Ex. A-2. Fida Husain 
died on September 30, 1929. 

As Mohamad Naim was named as an 
executor of both the wills, the Provident 
Fund deposit was paid to him. 

The plaintiff, who is one of the widows 
of Fida Husain, deceased, has sued for her 
share, namely, 1-16th of the Provident Fund 
deposit to which she should be entitled 
under the Muhammadan Law. 

The question is whether the legatees 
Muhammad Naim and Muhammad Matin 
are entitled to appropriate the Provident 
Fund money bequeathed to them under 
the wills Exs. A-l and A-2 or whether they 
are merely entitled to realise the Provident 
Fund money and are bound to distribute 
it to the other heirs of Fida Husain in 
accordance with their legal share. 

The answer to the question depends upon 
the interpretation of the Provident Funds 
Act, 1925, and the rules made by the Rail- 
way Administration in respect of the Rohil- 
khand and Kumaon Railway Provident{Fund, 

I may first consider the manner and the 
terms in which Muhammad Naim and 
Mohammad Matin were nominated as 
entitled to receive a half share each of 
the Provident Fund. The declarations 
made by the depositor (Exs. A-1 and A-2) 
certainly purport to be testamentary dis- 
positions of the Provident Fund deposit. 
The depositor declared in writing that in 
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the event of his death each nominee shall 
be entitled to receive payment of one- 
half of tke deposit in the Provident Fund 
and adds “I hereby appoint Mohammad 
Naim to be the executor of this my will so 
far as regards such deposit”. The dec- 
laration is required to be signed by the 
declarant in the presence of two witnesses 
who are present at the same time and who 
subscribes as witnesses in the presence of 
the declarant and of each other. It is 
clear, therefore, that the authorities res- 
ponsible for drawing up this form regarded 
it asa will to be executed and witnessed 
in the manner required for wills under 
8. 63 of the Indian Succession Act. More- 
ever, it is expressly called a will. Further 
an “executor” of the will is appointed and 
there can be no meaning in appointing 
an executor unless the document is con- 
sidered to bea will. It is also worth 
noticing the r. 16 lays down that 

“On the marriage or Te-marriage of a depositor 
who is not a Hindu, Muhammadan, Buddhist, or 
other person exempted from the operation of the 
Indian Succession Act, any declaration already 
submitted by him shall forthwith become null and 
void, and a fresh declaration shall be required”. 


This also shows that the declaration is 
to be regarded and treated as a will 
governed by 8.69 of the Indian Succes- 
sion Act. I think it is perfectly clear 
therefore that Exs. A-1 and A-2 must be 
regarded as wills expressing the intention 
of the declarant that in the event of his 
death the nominees are to take the Pro- 
vident Fund deposit half and halt each, 
In the absence of any words to the 
contrary I must construe the wills as 
giving a beneficial interest to the legatees 
in the Provident Fund money. On the 
language of the will I think it would be 
impossible to hold that the declarant in- 
tended that the legatees should not be 
entitled to appropriate the money, but 
that they should merely realise the money 
on behalf of the other heirs and should be 
liable to pay the other heirs their legal 
shares under the Muhammadan Law. 


I next have to consider the effect of 
8. 5, sub-s. (1) of the Provident Funds Act, 
1925, which lays down the rights of 
nominees. Sub-section (1) runs as fol- 
lows :— 

“Subject to the provisions of this Act, but other- 
wise notwithstanding anything contained in any 
law for the time being in force or any disposition, 
whether testamentary or otherwise, by a subscriber 
to, or depositor in, a Government or Railway 
Provident Fund of the sum standing to his credit 
in the Fund, or of any part thereof, any nomina- 
tion, duly made in accordance with the rules of 
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the Fund, which purports to confer upon any 
person the right to receive the whole or any part 
of such sum on the death of the subscriber or 
depositor, shall be deemed to confer such right 
absolutely, until such nomination is varied by 
another nomination made in like manner or is 
expressly cancelled by the subscriber or depositor 
by notice given in such manner and to such 
authority as is prescribed by these rules.” 

This shows that when a nomination 
has been duly made in accordance with 
the rules of the fund which purports to 
confer upon any person the right to receive 
the whole or any part of the Provident 
Fund on the death of the depositor, it shall 
be deemed to confer such right absolute] y, 
notwithstanding anything contained in any 
law for the time being in force to the 
contrary. 


It is argued forthe plaintiff that under 
the personal law of the depositor Fida 
Husain he could not make a valid will in 
favour of one of his heirs to the exclusion 
of the others, unless the other consented 
to the disposition after the testator’s 
death. In the present case the other 
heirs do not consent. It must he conceded 
therefore that Exs. A-l and A-2 would not 
be valid wills under the Muhammadan 
Law. The question is whether their vali- 
dity can be supported by the provisions of 
8.5. In my opinion the words “notwith- 
standing anything contained in any law 
for the time being in force” have the 
effect of validating the wills notwith- 


standing anything contained in the 
personal law of the depositor, The words 
“any law” are very wide and certainly 


include the personal law of the depositor. 
It is argued that we must not interpret 
a statute as overriding the personal law 
of any community unless the intention ig 
clearly expressed. It is Suggested that 
8.5 can be interpreted to mean that the 
nominee has a right to receive the Pro- 
vident Fund deposit, in the sense that he 
has a right to realise it on behalf of the 
general body of heirs and to give a valid 
discharge to the authority administering 
the fund, but the word “receive” should 
not be interpreted as meaning to appro- 
priate or to confer an absolute right of 
ownership upon the recipient. In my 
opinion the language of this section cannot 
be rightly interpreted in the sense sug- 
gested. 1f the nominee is to be held only 
entitled to realise the money, and not to 
appropriate it to his own use and benefit, 
then it is difficult to understand why the 
nomination shall be deemed to confer such 
right absolutely. The word “absolutely” 
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seems to mean that the recipient is to be 
deemed to be entitled to receive the 
money free from any charge or attachment 
or liability enforcible by other heirs or by 
creditors. It implies that the recipient is 
to take a beneficial interest in the sum 
which he receives. If the nominee is only 
entitled to realise the money on behalf 
of the whole body of heirs, the provision 
that such right shall be deemed to have 
been conferred upon him “absolutely 
eems meaningless. 
ji Moreover, the form Appendix A itself 
shows clearly, to my mind, that the person 
nominated to receive payment was never 
intended to be merely a person authorised 


to realise the money on behalf of other 
that an 


persons. It must be noticed ; 
executor is appointed and he is the 
who actually realises the 


person : es t 
money from the authority administering 


the Fund. If it were intended that de- 
claration should merely authorise a person 
to realise the Provident Fund money for 
distribution among the heirs it would 
seem quite unnecessary to appoint a 
nominee to receive payment and also an 
executor who actually realises the money 
on behalf of the nominee. I have already 
pointed out that in Ex-A-2 Mohammad 
Matin is the nominee to receive payment 
whereas Mohammad Naim is the executor. 
The latter therefore actually realised the 
Provident Fund money. If the form was 
only intended to authorise the nominee 
to realise the money there seems to be 
no meaning in nominating Mohammad 
Matin as the person to receive the money 
and in appointing Mohammad Naim as ex- 
` gcutor to realise the money. I think it 
is perfectly clear that Mohammad Matin 
was intended to have the beneficial in- 
terest as a legatee under the will and 
that Mohammad Naim, as executor, was 
the person entitled to realise the money on 
behalf of Mohammad Matin. i 
Another point is that if the word “re- 
ceive” in s. 5, sub-s. (1) is to be interpreted 
as meaning only to realise and not to 
appropriate, then there would seem to _be 
no necessity for the words ‘notwithstanding 
anything contained in any law for the 
time being in force.’ No_ provision of 
any law has been suggested which would 
prevent a depositor from nominating a 
person to realise the Provident Fund 
money on behalf of the heirs. To my 
mind it is clear that the legislature had 
in view the personal law of the depositor 
as prohibiting a will in favour of an heir 


MUHAMMAD NAIM v. MUNIMUNNIssa (OUDH) 


199 10 


in certain communities and therefore they 
expressly inserted the words “‘notwithstand- 
ing anything contained in any law” so 
as to validate the nomination, which is 
equivalent to a testamentary disposition, 
notwithstanding anything contained in any 
personal law. 

It is said that the legislature could have 
had no object in overriding the personal law 
of the Muslim community by validating 
a will which would be invalid according 
to Muhammadan Law. It is perhaps un- 
necessary fur us to speculate upon the 
objects and reasons of the Legislature in 
enacting s. 5, sub-s. (1). It is quite pos- 
sible, however, that the Legislature deli- 
berately intended to give the depositor 
a free hand in the disposal of his Pro- 
vident Fund money after his death. If a 
Muslim depositor wished his Provident 
Fund money to be divided between his 
heirs in accordance with his personal 
law then it would be open to him to 
make a declaration to that effect. It is 
quite possible, however, that he might wish 
to give his Provident Fund money to 
one of his heirs to the exclusion of others. 
For instance if a Muslim depositor had 
a wife and a brother, and no other heirs 
entitled to a share under the Muhammadan 
Law, it is quiteconceivable that he might 
wish his wife to take the whole of the 
Provident Fund money to the exclusion 
of his brother. He might regard it asa 
valuable privilege to have the right 
of disposing of his Provident Fund 
money according to his wishes, notwith- 
standing the provisions of the Muhammadan 
Law. However this may be, I understand 
that s. 5, sub-s, (1) has conferred upon a 
depositor a right to give this Provident 
Fund money as he thinks best, notwith- 
standing the provisions of his personal 
law. If the depositor happens to be a 
Christian then I think it could never be 
argued that the right of the nominee to 
“receive” the Provident Fund could be any- 
thing less than aright to appropriate it as a 
legatee. Jt seems to me difficult to in- 
terpret the word “receive” in one sense 
when applied to a Christian and in a 
different sense when applied to a Muslim. 
In any case [ think the provisions of the 
Muhammadan Law are expressly excluded 
from invalidating the effect of the nom- 
ination, 

There is some conflict of judicial opinion 
on this point but the weight of authority 
seems to be clearly infavour of the view 
that I take. I would refer specially to 
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the decisions in Ahmad Abdul Razzak v. 
Jamala Bint Mehdi; A. I, R. 1935 Bom, 234 
(9) and Wa Kyway v. Ma Mi Lay I. L, R. 
6 Rang. 682 at page 687 (1). The prin- 
cipal authority to the contrary is Hay- 
atuddin v. Rahiman A. I. R, 1935 Sind. 
73 (11). In this case it was held that 
where the subscriber is a Muhammadan 
a nominee of his, though as such has an 
absolute right to receive the money, does 
not thereby become the absolute owner 
thereof. The contrary view takenin the 
previous ruling of the same Court in Hurmat 
Bibi v. Kaz Banu, A.1. R. 1935 Sind 115 
(3) was not considered. The effect of the 
very important words in s. 5 subss. (1) 
“notwithstanding anything contained in 
any law for the time being in force” was 
not considered. Aimai v. Awabai Dhanji- 
shaw Jamsetji, A. I. R. 1924 Sind 75 (5) 
is a decision in the respondent's favour but 
this decision does not interpret the existing 
law, contained in the Provident Funds 
Act, 1925, and therefore is no longer of 
much authority. That decision was followed 
by the Lahore High Court in Hardial 
Devi Ditta v. Jankidas, A. I. R. 1928 
Lah. 773 (6) but the learned Judge who 
decided that case does not seem to have 
noticed the change in the law introduced 
by s. 5 ofthe Act of 1925. 

Reference has also been made to the 
provisions of s. 3, sub-s. (2) of the Pro- 
vident Funds Act. This lays down that 
when a Provident Fund is payable under 
the rules to a dependent of the depositor 
then it shall vest in the dependent 
and be free from any debt or other 
liability incurred by the deceased or in- 
curred by the dependant before the death 
of the depositor. This provision appears 
to contemplate primarily acase where no 
nomination has been made by the de- 
positor. In such a case the rules provide 
that the Provident Fund money shall be 
payable to the members of the depositor’s 
family in equal share and the word “family” 
has been defined in the rules. In most 
cases the members of the “family” entitled 
to payment under the rules would be 
“dependents” within the meaning of s, 2, 
cl. (c) of the Provident Funds Act. In 
such cases s. 3, sub-s, (2) would apply so 
as to vest the sum in the dependant. 
This provision may, however, also be in- 
terpreted as being applicable to a nominee 
who has been duly nominated under the 
1ules, if such a nominee happens to be 
also a dependant. In the present case 

(11) A J{R 1935 Sind 73; 159 Ind. Oas. 427. 
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the nominees are the sons of the depositor , 
and they would be “dependants” as 
defined in the Act. It is argued that 
the word “child” means only a minor 
child, but I do not think that the word 
should be thus narrowly construed. In 
the list of persons who are declared to be 
dependants the word “child” is immedia- 
tely followed by “minor brother’. If 
therefore it had been intended that the 
word “child” was to be restricted only toa 
minor child presumably the Legislature 
would have used the expression “minor 
child”. In the present case, therefore, s. 3, 
sub-s. (2) might be held to apply soas to 
make the half share of the Provident Fund 
money hequeathed to the sons vest in the sons, 
I think that this can only mean that the owner- 
ship of the money would vest in the sons. It 
is however doubtful whether s. 3, sub-s, (2) 
applies to a case where the nomination 
has been duly made and is subsisting, In 
such a case the money is payable to the 
nominees as such, and is not payable to 
them as being dependants, although they 
may happen to be dependants. I prefer 
to base my opinion not upon s. 3, sub-s. (2) 
but rather upon s. 5 of the Act read to- 
gether with the rules. 

It was argued that as the declarations 
were made in 1920, their validity and effect 
cannot be governed by the provisions of 
the Provident Funds Act of 1925. There 
is no force in this contention. A will 
speaks from the death of the testator and 
is governed by the law in force at the 
time of the testator’s death. 

I find myself in agreement with the 
view expressed by Mr. Justice Srivastava 
and would allow the appeal and dismiss 
the plaintiff's suit with costs in all the 
Courts. 


In conclusion, I may add that an ap- 
plication was presented to this Court on 
October 24, 1935, (the date fixed for hear- 
ing before the Full Bench) praying that a 
certain document purporting to be a 
memorandum of a family settlement 
among the heir of Fida Husain 
should be admitted in evidence, By 
this document it is sought to provean 
admission by the appellants to the effect 
that the respondent No. | had a share in 
the Provident Fund money and that it 
was divisible according to Muhammadan 
Law. I do not think this document is of 
any importance as at the most it is only 
an admission on a point of law. The ap- 
pellants may have thought that the Provi- 
dent fund money was divisible according 
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to Muhammadan Law, but in the view 
‘taken by the majority of this Bench they 
were wrong, and their erroneous admis- 
sion does not affect the decision of this 
case. The document may, however, be 
admitted in evidence, in view of the facts 
stated inthe application and accompany- 
ing affidavit. 

Srivastava, J.—I cannot usefully add 
anything to what I have said in the judgment 
pronounced by me sitting in the Division 
Bench. For the reasons stated therein I 
am of the same opinion as the Hon'ble 
Chief Judge. 

Order.—The appeal is allowed and the 
decree of the Court below is set aside and 
the plaintiff's suit is dismissed with costs in 
all the Courts. 

XN. Appeal allowed. 


pua 


LAHORE HIGH COURT 
Second Civil Appeal No. 1852 of 1934 
April 4, 1935 
-ADDISON AND Din Monammnap, JJ. 
ISHAR DAS—DEFENDANT—APPELLANT 
versus 
PANNA LAL—PLAINTIFF AND OTHERS— 
DEFENDANTS — RESPONDENTS 

Mortgage—Property mortgaged to prior and sub- 
sequent morigagees—Decree by all—Property sold— 
Prior mortgagee’s execution filed as fully satisfied 
—Subsequent mortgagee attaching balance—Meanwhile 
decree of prior mortgagee amended—Application in 
execution proceeding of subsequent mortgagee by 
prior mortgagee for payment of money to him dis- 
missed—Subsequent suit more thantwo years after 
this order—Held, barred under Art. 11 and that Art. 
62 did not apply—Proper procedure—Limitation Act 
(IX of 1908), Sch. I, Arts, 11, 62. 

M mortgaged his property to three sets of persons 
and all three sets obtained decrees against him for rea- 
lisation of their dues by the sale of the property. The 
property was sold and out of it the previous and the 
second mortgagees were satisfied and the execution was 
filed as fully satisfied. The third mortgagee, whose 
mortgage was subsequent to the other two, put in an 
execution application in hisdecree and attached the 
sum which remained. He thenapplied for payment 
of that sum towards the satisfaction of his decree, 
In the meantime one of the decree-holders in the 
second mortgage decree applied for amendment of 
the second mortgage decree. This was after the 
attachment of the balance by the third mortgagee. 
The second mortgage decree was amended by raising 
the decretal amount. The second set of mortgagee 
decree-holders, however, did not apply to have the 
order consigning their execution application to the 
record room as fully satisfied, reviewed, and further 
they did not take out execution proceedings to 
satisfy the amended mortgagedecree in their favour. 
What they did was to put in an application in the 
execution proceedings of the third mortgagee asking 
that the money be paid tothem. This application 
was dismissed by the executing Court on the ground 
that their execution was filed as fully satisfied. 
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More than two years subsequently, one of them 
filed a suit for payment of the amount ; 

Held, that the suit was barred by time as he should 
have filed declaratory suit within one year of the 
order under Art. 1), Limitation Act, and? that the 
suit was not governed by Art. 62. 

Held, also that the proper procedure for him was 
to put his own amended decree into execution. 

8.0. A. from the decree of the Addi- 
tional Districts Judge, Amritsar, dated 


May 25, 1934. 


Mr. Jai Gopal Sethi, for the Appellant. 

Messrs. Manohar Lal and Basant Krishan 
for the Respondents. 

Addison, J—One Mahna Singh mort- 
gaged his property to three sets of per- 
sons and all three sets obtained decrees 
against him for him for realisation of 
their dues by the sale of the property. 
The property was sold for Rs. 1,30,0C0. 
The decree of Salig Ram which had 
priority was satisfied by payment of 
Rs. 33,157-8-6. The decree of Panna Lal 
and his four co-mortgagees was satisfied 
by payment of Rs. 92,332-13-0. This was 
the full sum due on the second mortgage 
according to the decree and on July 20, 
1928 this execution was filed as fully 
satisfied. There remained Rs, 3,634-10-0. 
The third mortgagee, Balla Mal, whose 
mortgage was subsequent to the other 
two, on October 25, 192%, put in an 
execution application in his decree and 
attached the sum which remained as above 
mentioned. He then applied for payment 
of that sum towards the satisfaction of 
his decree. In the meantime one of the 
decree-holders in the second mortgage 
decree applied for amendment of the 
second mortgage decree. This was after 
the attachment of the balance by Balla 
Mal, the third mortgagee. On February 28, 
1929, the second mortgage decree was 
amended by raising the decretal amount 
to Rs. 99,362 instead of Rs. 92,332-13-0. 
The second set of mortgagee decree-holders, 


“however, did not apply to have the order 


of July 20, 1928, consigning their execution 
application to the record room as fully 
satisfied, reviewed, and further they did ` 
not take out execution proceedings to 
satisfy the amended mortgage decree in 
their favour. What they did was to. put 
in an application in the execution pro- 
ceedings of Balla Mal, asking that the 
money be paid to them. This was a sort 
of objection preferred in the execution of 
Balla Mal’s decree. . The executing Court 
ordered on April 24, 1929, that the balance of 
Rs. 3,634-10:0; be. paid to Balla Mal on the 
ground that it could not order that money 
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to be paid to the second set of mortga- 
gees as their execution proceedings had 
been consigned to the record room as 
fully satished, which order no attempt had 
been made to set aside. The second set of 
mortgagees remained quiet from April 24, 
1929 to Agust 26,1931, when one of them 
Panna Lal instituted the present suit for 
half of the sum of Rs. 3,634-1C-0. He 
could not claim more as he was only 
entitled to half of the second mortgage 
and his co-mortgagees did not join himin 
the suit though they were made defend- 
ants. The lower Courts have decreed his 
claim to the extent of Rs, 1,817-5-0, and 
Ishar Das, the representative of Balla Mal, 
has preferred this second appeal. 

It is admitted that this is not a suit for 
rateable distribution within the provisions 
of s. 73, Civil Procedure Code. The open- 
ing words of that section make it clear 
that persons claiming rateable distribution 


‘must have made an application to the 


Oourt for the execution of their decrees, 
and this was not done in the present case. 
The authorities therefore which deal with 
such cases are not in point. Further, the 
question of priority had already been 
decided and the payment of the money 
was not refused to the second set of mort- 
gagees on that ground but because their 
decree had been consigned to the record 
room as fully satisfied. That order had 
never been set aside and no steps had 
been taken to put into execution the 
amended decree. What the second set of 
mortgagees infact did was to prefer an 
objection in the execution proceedings of 
Balla Mal. This objection was dismissed 
and that order still stands. Nor has any 
attempt been made by the second set of 
mortgagees to execute their amended 
decree or to get the order set aside con- 


-signing their decree to the record room as 


- fully satisfied: It was the duty of the 


second set of mortgagees to institute a suit 
within a year under the provisions of Art, 11, 
Sch. I, Limitation Act, for a declaration 


‘ that they were entitled to the sum about 


` 


` instituted the present suit. 
- obviously barred by time and it is im- 


to be paid or paid to Balla Mal, This 
however they did not do but waited for 
more than two years before one of them 
Their suit is 


- possible to hold that limitation is governed 


by Art: 62, Limitation Act. 

Again, the only course open to the second 
set of mortgagees was to put their own 
decree into execution -and it could be 


“satisfied only by means ‘of'.proceedings in 


mt 
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execution. It follows that as admittedly 
this is not a case falling within the 
provisions of s. 73, Civil Procedure Code, 
the only means available to the decree- 
holders was to satisfy their decree by way 
of execution proceedings subject to their 
right to institute a suit under the pro- 
visions of O. XXI, r. 63, Civil Procedure 
Code. This suit was not such a suit and 
it was therefore not competent. 

For the reasons given we accept this 
appeal, set aside ths decrees of the Courts 


below and dismiss the suit with costs 
throughout. 
D. Appeal accepted. 


OUDH CHIEF COURT 
Second Civil Appeal No. 44 of 1934 
November 5, 1935 
Kine, O. J., AND NANAVOTTY, J. 
LALLOO SINGH —PLAINTIFF 
—APPELLANT 


versus 
JAGJIWAN PRASAD AND OTHERS 
— DEFENDANTS — RESPONDENTS 

Pre emption—Price fixed in sale-deed found to be 
fictitious—Duty of Court to fix the fair market 
value-—Price actually paid—Admissibility of, in 
fixing market value—Oudh Laws Act (XVIII of 
1876), s. 13. 

In a suit for pre-emption, evenif no notice has 
heen given of the intended sale, the Court should 
fix the fair market value,if the price fixed in the 
sale deed is found to be fictitious or not fixed in good 
faita. 

The Oudh Laws Act does not lay down the method 
of determining the market value but evidence of the 
price actually paid is admissible for the purpose of 
determining the market value. KAN 

8.0. A. against an order of the District 
Judge of Bara Banki, dated December 31, 
1933, modifying that of the Additional Sub- 
Judge, Bara Banki, dated April 29, 1933. 

Mr. Zahur Ahmad, for Mr. Ali Zaheer, 
for the Appellant. | 

Messrs. M. Wasim and Ali Hasan, for 
the Respondents. 


Judgment.—This is a plaintiff's appeal 
arising out of a suit for pre-emption. 
The only point in controversy is the 
price which the pre-emptor must pay. 
The sale price as stated in the deed of 
sale is Rs. 5,660. Both the Courts bee 
low have concurred in finding that the 
sum entered in the sale deed is fictitious 
and that the price actually proved to 
have been paid was only Rs. 1,080. The 
trial Court decreed the plaintiff's suit on 
payment of Rs, 1,060 only, holding that it 
was nob possible to ascertain the fair 
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market value. The lower Appellate 
Court took a contrary view and found 
that although only Rs. 1,060 had been 
proved to have been paid, that sum did 
not represent the fair market value. 
The Court came to the conclusion that 
the market value was not less than 
Rs. 5,660 and accordingly decreed the 
plaintiff's claim upon payment of that 
sum. 

It is argued on behalf of the plaintiff in 
appeal that the Court below has 
taken a wrong view in decreeing thesuit 
upon payment of Rs. 5,660. 

The appellant's contention is that 
where no notice of the intended sale has been 
given, then if the sale price entered in 
the sale deed is found to be fictitious 
the pre-emptor is entitled to pre-emption 
upon payment of the sum actually paid 
by the purchaser, and not upon payment 
of the fair market value of the property. 
The learned Advocate for the plaintiff has 
not been able to cite any authority in 
support of his contention, but he argues 
that the view which has been consistently 
taken by the late Court of the Judicial 
Commissioner, and by successive Benches 
of the Ohief Court is wrong. Section 13 
of the Oudh Laws Act, 1576, enacts : 

“If, in the case of a sale, the Court finds that 
the price was not fixed in good faith, the Court 


shall fix such price as appears to it to be the 
fair market value of the propery sold.” 


The Courts have consistently interpret- 
ed this passage as applying to the price 
fixed inthe sale deed, or fixed in the 
- notice, Evenif no notice has been given 
-of the intended sale, it has been consis- 
tently held that the Court should fix the 
fair market value, if the price fixed in 
the sale deed is found to be fictitious or 
rot fixed in good faith, The argu- 
ment for the appellant is that the refer- 
ence to the price, in the passage quoted, 
means the price stated in the ` notice 
and does not apply to the price set forth 
in the sale deed. Clause (e) of s. 13 
states that a right of preemption can 
be enforced inthe case of a: sale on the 
ground that the price stated in the notice 
was not fixed in good faith. The argu- 
ment is that when we find in the sub- 
sequent clause (which has been quoted 
` above) a reference to the price not being 
fixed in good faith it means the price 
stated in the notice only, and does not re- 
fer to the price stated in the sale deed. 


_ Apart from previous authority we think 
it is possible to give the clause cited the 
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wider meaning which has been given to 
it in numerous rulings, but in any case 
the current of authority in this Court 
has been consistent, and it is too late in 
the day to hold that the Courts have 
been unanimously wrong in their. inter- 
pretation. i 

Itis unnecessary for us to cite many 
authorities on this point, as ihere is no 
conflict of Judicial opinion but we may 
refer to Wazir Begam v, Mohammad Ishak 
Khan, 4 O. C. 158 (l), Zahir-ud-Din 
v. Ali Hussain, 6 O. W. N. 264 (2) and 
Qadir Hussain v. Mohammad Fazal Haq, 
8 O. W. N. 44(3). 

The case which is most similar to the 
case before us Zahir-ud-Din v, Ali Hussain, 
6 O. W. N. 264 (2). The facts of that 
case were very similar. It was found 
in that case aleo that the price entered 
in the sale deed was fictitious and it 
was found that a certain sum had actually 
been paid. It was argued that in such 
circumstances the plaintiff should get a 
decree for pre-emption upon payment of 
the sum actually paid and not on payment 
of the market value of the property. The 
learned Judges rejected that contention 
and found that the price to be paid by 
the pre-emptor was the fair market 
value. 

The act does notlay down the method 
of determining thə market value and 
there has been a lght conflict of opi» 
nion asto the importance to be attached 
to the price actually paid, for the pur- 
pose of determining the market value. 
In Qadir Hussain v, Mohammad Fazal Haq, 
8 O. W. N. 44 (8), it was held by one 
of the learned Judges that the price actual- 
ly paid affords some evidence of the market 
value although it cannot be laid down as 
a rigid rule of law to the effect that the 
price actually paid must be regarded as 
conclusive evidence ofthe market value. 
The other learned Judge appeais to attach 
less importance tothe price actually paid 
for the purpose of determining the market 
value, but he doesnot goso far as to say 
that evidence of the price actually paid is 
inadmissible forthe purpose of determin- 
ing the market value. 

There is, therefore, no direct conflict of 
judicial opinion on this point, and in our 
opinion the Court below has adopted a cor- 
rect method of determining the market 
a (1) 4 00158, 

(2) 6 O WN 264; 118 Ind. Cas, 85; A I R 1929 Oudh 
244; Ind. Rul, (1929) Oudh 42]; 4 Luck. 643.8 

(3) SO W N 44; 1401nd, Ces, £56; 5 Luck, 514; A. 
IR 1931 Oudh 137; Ind, Ful, (1181) Oudh 168, 
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value. The price actually paid has not 
been ignored but the Court has found for 
good reasons that the price actually paid, 
namely, Rs, 1,060 cannot possibly represent 
thefair market value. The Court below 
has held upon the evidence, mainly of the 
patwari that the net profits of the property in 
question amount to about Rs. 350 per an- 
num. Itis quite obvious that property 
which yields an annual profit of about 
Rs. 350must havea market value much 
higher than Rs. 1,061. The Court below 
has referred to some rules made by Govern- 
ment for the guidance of Courts executing 
decrees for the sale of agricultural land. 
One of the rulesisthat no price shall be 
deemed to be Tair which is less than 20 
times the net profits, On that principle 
the fair priceof the property in question 
would be about Rs. 7,000. Taking all these 
points into consideration, we think that the 
Court below has arrived at a perfectly correct 
and reasonable finding that the fair market 
value isnot less than the sum entered in the 
sale deed, namely, Rs. 5,660. 


We accordingly dismiss the appeal with 
costs. We allow one month’s time from 
to-day within which the plaintiff must de- 
posit the pre-emption money into Court, 
In other respects the decree of the Court 
below halds good. 


N. Appeal dismissed. 


—— 


CALCUTTA HIGH COURT 
Oivil Appeal No. 718 of 1932 
December 10, 1934 
R. C. MITTER, J. 
RAIJADDI SHAIKH AND OTHERS 
—PLAINTIFFS—APPELLANTS 


Versus 
SARJAN BISWAS AND OTHERS — 
RESPONDENTS 

Estoppel—Patta describing status of grantor as 
raiyat at fixed rate and conferring heritable right 
on grantee—Patta accepted by representatives of 
grantor—Claim for rent based on patta—Whether 
they are estopped from treating heirs of grantee as 
trespassers. 

Where a paita described the status of the grantor 
as a raiyat at fixed rate and on that footing a 
heritable right was conferred on the grantee and the 
representatives of the grantor accepted the pattu and 
based their claim for rent on it: 

Held, thatthey could not subsequently go back 
upon the grant and treat the heirs of the grantee as 
trespassers, Chandra Kanta Nath v. Amjad Ali (1) 


applied. h 
C. A. against the decree the District 


Judge, Khulna, dated August 17, 1931. 
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Messrs. Khitish Chandra Chakraburty, - 
Durgacharan Ray Choudhury for Mr. Panch- 
anan Ghosal,for the Appellante. 

Messrs. Sarat Chandra Basu and Nirmal 
Kumar Sen for Mr. Bhudhar Haldar, for the 
Respondents. | 

Judgment.—This appeal is in a suit 
instituted by the plaintiffs-appellants for 
recovery of khas possession. Their case 
ig that one Kaem Biswas held under 
them and their predecessors the lands in 
suit in under-raiyati right, and on his 
death the defendants who are his heirs 
are trespassers inasmuch as|under-raiyate 
interests are not inheritable in law, The 
main defence is that the defendants are 
entitled to remain on the land as tenants 
as they are under-raiyats with the right 
of occupancy and as a heritable right had 
been conferred on their predecessor, Addas 
Biswas, by the predecessor of the plain- 
tiffs, Aber Mohammad by a registered 
paita (Ex.C) dated Assar 24, 1303. Both 
the Courts have dismissed the plaintiffs’ 
suit. ; 

The said patta described the status of 
the grantor, Aber Muhammad, as that of 
a raiyati at fixed rates and on that foot- 
ing a heritable right was conferred on 
the grantee, Addas Biswas. The position 
therefore is that even if the status of the 
-grantor Aber Mohammad had in fast 
Deen that of an occupancy raiyat he and 
his representatives could not have gone 
“back upon the grant and treated the heirs 
of Addas Biswas as trespassers on the 
footing that an under-ratyati interest is 
not heritable. The principle of estoppel 
formulated by the Full Benchin Chandra 
Kanta Nath v. Amjad Ali (1), would have 
been a complete answer to them. Aber 


sold 4-annas share of his jote to the 
plaintiffs who on a partition got all the 
lands included in Addas’ lease in their 


allotment. I'hereafter the superior landlord 
Narendra Nath Ghosh obtained a rent 
decree against the plaintiffs in respect of 
their jote and at the sale in execation 
thereof one Preonath Sen purchased the 
holding. Thereafter Preonath Sen sold 
the jote to one Tota Bibi who has been found 
to bea benamidar of the plaintiffs. She 
served a notice under 8, 167, Bengal 
Tenancy Acton the defendants’ predeces- 
sor, Kaem Biswas, the son of Addas Bis- 
was, and thereafter sued him for khas 
possession, but the said suit was 
dis nissed on the ground that Tota Bibi 


(1) 430 788; AI R1921 Cal 451; 65 Ind. Cas. 466 
25 O W N 4; 32 O L J 298 (F.5B,), 


bis 
‘was the bendmida? of the plaintiffs, the 
defaulting tenants. Thereafter the plain- 


tiffs brought successive suits for rent 


against Kaem Biswas and recovered 
decrees. 


Mr. Chakraburty appearing for the ap- 


pellants contends that the plaintiffs are 
entitled to succeed. He says in the first 
instance that the defendants’ predecessor 
Kaem Biswas, who was an under-raiyat, 
had no doubt acquired an occupancy 
right by custom, but the defendants can- 
not resist the plaintiffs’ claim unless they 
prove that by custom such a right ig 
heritable and there is no proof of the same. 
There is great force in this part of Mr, 
Chakraburty’s argument, but it is not 
necessary to consider it as the ground 
on which the Subordinate Judge has dis- 
missed the suit as a substantial and good 
ground. The Subordinate Judge has held 
that the plaintiffs are estopped from plead- 
ing that they are mere occupancy raiyats 
or that the patta Ex. C ie invalid by 
reason of the provisions of s. 85, Bengal 
Tenancy Act. Mr. Chakraburty contends 
that there can be no scope for the ap- 
plication of the doctrine of estoppel as 
his clients are not claiming under their 
purchase from Aber Muhammad, but un- 
‘der a title derived from Preonath Sen, the 
“purchaser of the jote at arent sale. {do not 
think that this contention ig sound, After 
their purchase from Preonath Sen inthe 
‘benami of Tota Bibi the plaintiffs institute. 
‘ed three rent suits for rent against Kaem 
‘Biswas. These suits are Rent Suits No. 1057 


of 1915. No. 96 of 1917 and No, 1186 of 1919. . 


In all these suits the plaintiffs 
accepted the patta Ex. C and base their 
claim to get rent on the basis thereof. The 
' jote came ‘back to them after the rent 
sale and thereafter they accepted the 
patta Ex. U in the plaints in the said 
rent suits. These facts precluded them 
“from going back upon the terms ‘of the 
patta Ex. U, and they are bound by all its 


covenants. The appeal is accordingly 
“dismissed with costs. Leave to appeal 
under the’ Letters. Patent asked for is 
Tefused. 


: 4 D.: Appeal dismissed. 
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OUPH CHIEF COURT . 

Second C.vil Appeal No. 266 of 1933 

October 15, 1935 
SRIVASTAVA, J. 
RAM PARTAB (Minor)—Puaintive 
APPELLANT 
Versus 
ANRUDH SINGH AND orgasrs— 
| DETENDANTS— RESPONDENTS 

Transfer of Property Act (IV of 1882), ss. 58, 100 
Deed of further charge — Promise to re-pay loan 
Construction of deed— Deed creating charge a 
not morigage—Amount less than Rs. 100—Registratic 
if necessary, . 

A deed executed by a mortgagor was described 
a deed of further chargeand the usual words us 
iu the vernacular to signifya mortgage wereal 
conspicuous by their absence. The deed provid 
that the executant had borrowed R3. 40 at an intere 
of 2 percent. per mensem which she promised 
re-pay in three years and that incase of default 
payment, the amount of this deed of further char; 
would be borne by the property mortgaged under t: 
previous deeds and that the amount of this deed wou 
be payable at the time of the redemption of the sa 
mortgages : 

Held, that it was merely a promise for payme. 
such as is to be found in every loan transactit 
and could not be regarded as a covenant creating 
personal liability such as is contemplated by s, 58 
the Transfer of Property Act in the cass of Bim 
mortgages, and hence the transaction evidenced | 
the deed not being a mortgage and the amount’ 
the debt being less than Rs. 100, registration of it w. 
notcompulsory. Aditya Prasad v, Ram Ratan L 
(2), referred to. 


S. C.A, against a decree of the Subord 
nate Judge, Rae Bareli, dated. August | 
1933, upholding that of the decree of th 
Munsif, Kae Bareli, dated March 19, 1932. 


Mr. Radha Krishna, for the Appellant. 
Mr. B. K. Dhaon, for the Respondents, 


Judgment—tThis isa plaintiffs secon 
appeal arising out of a suit based on 
mortgage. The only question raise 
in the appeal is as regards a deed (Ex. A-] 
dated November 10, 1910, executed by th 
widow of the original mortgagor in favou 
of one of the mortgagees. The lowe 
Appellate Court has held that the aforesai 
deed constitutes a chargeonthe mortgag 
property but that the deed being only fc 
Rs. 40 is admissible in evidence eve 
though unregistered. It has further hel 
that the plaintiff who is the purchaser of th 
equity of redemption has failed to prov 
that he was a bona fide transferee withot 
notice of the charge. A 

The learned Counsel- for the appellan 
has questioned the corrėctness of all th 
above-mentioned findings. It is contende 
in the first place that the deed Ex. A-Li 
a deed ofsimple mortgage and not a mer 
charge. “I have carefully examined th 
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érms of Ex. A-1, and I have no doubt that 
the interpretation placed upon it by the 
lower Courts is correct. The deed: not 
only described as a deed of further c arge 


but the usual words used in the vern: ¿ular ` 


to signify a mortgage are also consp cious 
by their absence. It provides tht the 
executant had borrowed Rs. 40 at an interest 
` of 2'per cent. per mensem which she promised 
to re-pay in three years and that in case of 
default in payment, the amount of this deed 
of further charge would be borne by the 
property. mortgaged under the previous 
deeds and that the amount of this deed 
would be payable at the time of the 
redemption of the said mortgages. The 
case is somewhat similar to the case of 
Aditya Prasad v. Ram Ratan Lal lL. L. R. 
5 Lucknow, 365 (1) in which the question 
was whether covenants like the present 
created only a personal liability or constitut- 
ed a charge on the property. It was held 
by their Lordships of the Privy Council, in 
agreement with the decision of a Bench of 
this Court, that the document created a 
charge. Stress was laid upon the promise 
contained in Ex. A 1. for re-payment of the 
debt in three years. It may be noted that 
sucha promise was contained also in the 
document which was the subject of inter- 
pretation in Aditya Prasad v. Ram Ratan 
Lal, I. L. R. 5 Lucknow, 365 (1). In 
my opinion it is merely a promise for pay- 
ment such as is to be found in every loan 
transaction and cannot be regarded as a 


covenant creating a personal liability such - 


as is contemplated by s. 58 of the Transfer 
of Property Act in the case of simple mort- 
gages. It follows that the transaction 
evidenced by Ex. A-1 not being a mortgage 
and the amount of the debt being less 
than Rs. 100, the registration of it was not 
compulsory. 

- Next it was argued that the trial Court 
was wrong in disallowing the plaintiff's 
request for adjournment in order to enable 
him to produce. necessary evidence in 
support of his plea of want of notice. It 
has been pointed out that the nose of the 
plaintiff's next friend had been cut and, 
therefore, he could not summon witnesses 
for the date fixed-for evidence. The matter 
has been considered by both the lower 
Courts and they are unanimous in holding 
that there was no sufficient excuse for the 
plaintiff not summoning witnesses if he 


(1) 5 Luck 365; 123 Ind. Oas, 191; A IR 1930 P O 
176; Ind. Rul, (1930) P O 175; (1930) A LJ 616; 
34 O W N 625; 520 L J 49; 32 L W14;70 WN 
700; 59 M L J 342 (P 0), 
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wanted to adduce evidence on this question. . 
I can see no sufficient ground for interfer- 
ing with the opinion of the Courts below in 
this matter in second appeal. 

The result, therefore, is that the appeal 
fails and is dismissed with costs. 

N. Appeal dismissed, 


CALCUTTA HIGH COURT 
Civil Appeal No. 109 of 1932 
June 13, 1935 
MUKERJI AND S. K. Guosg, JJ. 
. LUXMAN CHANDRA MISTRY AND 
ANOTHER— DEFENDANTS—APPELLANTS 
versus i 
CHARU CHANDRA MITTRA AND ANOTAER 
— RESPONDENTS 

Tenancy — For determining character, terms of 
kabuliyat should be looked into—Under kabuliyat 
tenant not to get any right of transfer or legal rights— 
Tenancy created, held, was tenancy-at-will—Landlord 
and tenant—Record of Rights — Value of—Tenancy 
land used for residential and horticultural purposes— 
Value of Record of Rights. 

If the character of the tenancy has to be deter- 
mined, the terms of the kabuliyats have got to be 
primarily looked into. 

Where the kabuliyat states that the tenant is not- 
to acquireany right of transfer or any other legal. 
right, the tenancy created is a  tenancy-at-will. 
Chandi Charan Mitra (1) and 
aces Chandra Roy v. Makbul Ali (2), distinguish- 
e 


The Record of Rights will have the same value as it 
would have in other cases, in a case where tenancy is 
not merely used as one for residential purposes but 
also for horticultural purposes. 

C. A. from the original decree of the Spe- 
cial Land Acquisition Judge, 24 Parganas, 
dated February 1, 1932. 


Messrs. Amarendra Nath Bose and 
Harideb Chatterjee, for the Appellants, 
Messrs. Hiralal Chakravarty and 


Panchanan Ghosal, for the Respondents. 
Judgment.—The only question in this 
appeal is whether the appellants had such ' 
rights in certain lands which have been 
acquired under the provisions of the Land 
Acquisition Act as would entitle them to 
a part of the compensation money. The 
lands were acquired under a declaration 
dated January 31, 1927 and the appellants 
were claimants Nos. 4 ‘and 5 in the land 
acquisition proceedings, the former being the 
tenants in respect of two land acquisition 
plots Nos. 8 and 9, plot No.8 being a piece 
of land and plot No.9 a doba. Claimant 
No. 5 was the tenant in respect of two other 
land acquisition plots Nos. 13 and 14, the 
former being a piece of land and the 
latter a tank. The Collector had divided 
the compensation money equally between 
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the two claimants cn theone side and their 
“ landlords, the lakhrajdars on the other. On 
a reference which arose out of an 
application made by the landlord and 
also out of an application which the ap- 
pellants made, the learned Judge bas 
awarded the whole of the compensa- 
tion money to the lakhrajdars. From 
this decision the appellants have preferred 
this appeal. 


It appears that the survey and settlement 
operations were going on in the locality 
about the time when the declaration was 
made and we are told that the actual 
survey had been made in or about the 
year 1925-1926. The Record of Rights that 
was prepared in connection with these 
operations, we are told, was finally publish- 
ed sometime after the declaration. In 
the Record of Rights, the claimants were 
entered as “raiyats sthithiban”, that is, 
settled raiyats and one of the raiyats was 
described as having a korfa tenant under 
him. Against the name of the said.korfa 
tenant, there was an entry that according 
to custom he had occupancy right, The 
land which this korfa tenant was occupy- 
ing was described] as sali land. The 
judgment of the learned Judge is not 
very happy and exception may justly be 
taken to certain remarks which are to be 
found in his judgment which create an 
impression that he was labouring under 
the idea that the claim which the appel- 
lants put forward was not a bona fide claim 
but that the object of their asserting that 
they had some rights in the land was 
simply to improve their status, they being 
by occupation dhobis, an occupation which 
they were not inclined to own or accept. The 
learned Judge says 

“The fact is that taking advantage of the settle- 


-ment proceedings they are ambitious to become 
agriculturists.” 


This sort of remark does not appear to 
us to be just or proper. But the decision 
that he has arrived at on the question 
of therights of the appellants to the land, 
in our opinion, is a decision which 
is justified upon the materials that are on 
the record. The learned Judge is right 
in saying that there is no evidence show- 
ing that as a matter of fact the appellants 
were on the land before they executed the 
two kabuliyats by which they purported 
to obtain for themselves tenancies in res- 
pect of the land acquired. These kabuliyats 
were executed in 1916 and 1918, respectively. 
The terms of the two kabuliyats are the same 


LUXMAN OHANDRA MISTRY V. OHARU CHANDRA MITTRA (OAL.) 


159 10 


and if the character of the tenancy of the 
appellants has to be determined, the terms . 
of the kabuliyats have got to be primarily 
looked into. The kabuliyat states that a 
certain annual rent was fixed in a lump 
and that rent was to be paid in four equal 
kists, and the tenant on agreeing to such 
rent was taking settlement of land as he 
was prepared to live on the land as a 
tenant was accepted by the lessor. Then 
it says: : | 

“Without your permission I shall not be compe- 
tent to cut down any trees that are or will grow 
on the land, You may cut down any trees for your 
requirements,” 

These two sentences Clearly indicate - 
that no right to the trees was to to be en- 
joyed by the lessee. Then there is a 
clause which, in our opinion, is of con- 
siderable importance. It runs in these 
words: “Nor shall I acquire any right 
to transfer by way of gift or sale or any 
other legal right." The plain words of 
this clause would suggest that the lessee 
was not to have any right under their 
respective leases to transfer by gift or sale 
or any kind of right whatsoever. But 
Mr. Bose appearing on behalf of the appel- 
lants has argued that the expression “ or 
any other legal right” is to be understood 
as meaning.any other right which a tenant 
might occupy by remaining in the land 
for some time, that is to say, some future 
right which a tenant coming under a 
lease of this description might acquire 
by occupation of the land for some time. 
His object in putting this interpretation 
is to make out that the lesseee might 
acquire a right of occupancy. Unless the 
words of the clause are unduly strained, 
it is not possible to attribute to it the 
meaning which Mr. Bose wants to attribute 
to it. There is no clause, it should be 
noted, suggesting that so long as the 
tenant goes on paying the rent that is 
fixed by the lease, he would be allowed 
to remain in occupation of the land; and 
in that respect the kabuliyat seems to 
contain terms which are almost entirely 
one-sided. Certain cases have been cited 
before us by Mr. Bose in order to induce 
us to hold that there being no words 
expressly limiting the term for which the 
lessee would be entitled to remain in 
occupation of the land, it should be held 
that the lease would enure during the 
lifetime of the lessee. In one of these 
cases, namely the case of Ashutosh Lahiri 
v. Chandi Charan Mitra (1) the head- 
N 310 W N 48; 99 Ind, Oas. 200; A I R 1927 Cal, 
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note says: 

“Where a lease was to the effect that the land 
was settled with the lessee at an annual rent and 
the lessee was to enjoy and possess the same by 
constructing a homestead and residing therein, re- 
gularly paying the rent, 
and 
there was no term of inheritance in the lease, the 
interest created by the lease which was neither for 
a definite term nor one expressly for perpetuity, 
was not that of a tenant-at-will or of a yearly 
tenant, and it would be right to apply to it the 
general rule of construction which is to the effect 
that if a grant was made to aman foran indefinite 
period, it enures generally speaking at least for 
the life-time of the grantee unless there were some 
words showing the intention that a heritable grant 
was made.” i 

The lease in the present case is, ib is 
true, a lease without any term fixed. But 
the clause to which we have referred and 
which provides that the lessee shall 
acquire no other legal right by which we 
understand that he shall not acquire any 
other legal right under the lease, is a 
clause which, in our opinion, makes a 
good deal of difference. In any case the 
decision quoted above turns on its own 
facts and the head-note is one which is 
certainly mis-leading. In that case, after 
referring to the fact that there was no 
term of inheritance in the lease and that 
the lease was one, neither for a definite 
term, nor one expressly for perpetuity, 
what was said in the judgment was that 
in those circumstances the terms of the 
document themselves not being very clear, 
it was competent to look into the sur- 
rounding circumstances. And a number 
of surrounding circumstances were referred 
to as facts which had been found by 
the Courts below for which there is nothing 
corresponding in the present case, It was 
found in that case that the lessee was to 
build his dwelling house on the land. 
There is no such provision inthe present 
lease. Of course it cannot be said that 
it was intended that no house was to be 
erected although the lease was granted 
for residential purposes. But there were 
other facts. In that case another finding 
was that at the time the lease was granted 
a substantial sum was paid by the lessee 
to the lessor as nazarana. Then there was 
the fact that the lessee erected with the 
permission of the lessor some substantial 
structure upon the land and there were 
two transfers of the lessee’s interest and 
so on. None of these facts appears in 
the present case and upon the plain words 
of the kabuliyat to which we have referred, 
it seems to us that nothing more than a 
tenancy at will was intended to he created 
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by the document. Another case to which 
our attention has been drawn is Jogesh 
Chandra Roy v. Makbul Ali (2). In that 
case, the grant was of an itmam, the 
word itself suggesting a tenancy which 
can never be of a precarious nature and 
with regard toa grant of that description 
it was said: 

“If a grant be made to aman for an indefinite 
period, it enures, generally speaking, for his life- 
time and passes no interest to his heirs, unless 
there are some words showing an inteution ‘to 
grant an hereditary interest.” 

If the other terms of the kabuliyat in 
the present case indicated that a perma- 
nent tenancy was intended to be created, 
then the fact that no definite term was 
mentioned in the document would perhaps 
have entitled us to presume that the in- 
tention of the parties was to create a 
tenancy which would enure during the 
life-time of the lessee. b 

We are of opinion that the present 
kabuliyat does not create in favour of 
the lessee any interest which can be held 
to be anything more than a tenancy-at-will. 
So far as the Record of Right is concerned, 
the learned Judge was inclined to think 
that because the lands were situated 
within the limits of Joynagore Municipality, 
therefore the Record of Rights was of no 
value. With this conclusion of the learned 
Judge, we cannot agree because it may 
be that the tenancy, having regard to 
the use that has been made of it, can 
be regarded not merely as one for resid- 
ential purposes but also for horticultural 
purposes. And if the latter be the fact, 
the Record of Rights in this particular 
case will have the same value as it would 
have in any other case. But the entries 
appear to us to be incorrect inasmuch as 
the evidence that has been adduced in 
this case clearly shows that what is stated 
in the entries is not what is the real 
state of facts. The under-tenancy is said 
to be a sali land in the Record of Rights. 
But the evidence which the defendants 
have adduced in this case and to which 
our attention has been drawn shows that 
the land had never been paddy land, at 
least not before it was settled with a 
person who is said to be an under-raiyat, 
The whole of the evidence is to the effect 
that the claimant, whose land it is, had 
grown vegetables, plantain, betel-nut, 
cocoanut ‘and some other trees. ‘There 
are no materials on which it can be held 
that the entry of the name of this 

(2) 47 0979; 60 Ind, Oas. 984; A I R 1921 Cal. 174; 
25 OW N 857, 
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claimant as settled raiyat in the Record 
of Rights was justified and such materials 
as there are before us amply prove the 
contrary. That being the position we 
do not see how it -is possible for the 
appellants to contend that any rights which 
they have under the lease entitle them to 
a share in the compensation money. The 
decision of the learned Judge seems to 
us to be correct. 

‘We accordingly dismiss this appeal. 
Having regard, however, to the fact that 
the appellants were on the land for a 
period of about ten years or so, we think 
we ought not to make them liable for the 
costs of this appeal because in our judg- 
ment they had enough justification to prefer 
this appeal, having regard to the extremely 
unsatisfactory nature of the judgmens 
appealed from, and also in view of the 
fact that their occupation of the lands for 
a series of years may have created. in their 
mind a genuine belief that they have some 
higher rights in the land. l 


D, Appeal dismissed. 


ALLAHABAD HIGH COURT 
Second Civil Appeal No. 6 of 1934 
August 6, 1935 
HARRIES, J. 

O. M. CHIENE— APPELLANT 
versus 
KISHUN PRASAD—Oszss0Tor— 
RESPONDENT. 

Insolvency—Property purchased by insolvent in 
another's name a few days before applying to be 
adjudicated insolvent—Transaction found to be to 
defraud creditors—Whether can be set aside by Court 
—Provincial Insolvency Act(V of 1920), s. 53, 
if applies—Practice—Second appeal—Evidence com- 
plete—High Court, if can come to finding of fact 
not arrived at by lower Appellate Court. 

Where a person, a few days before applying to 
be adjudicated as an insolvent, purchased a pro- 
perty in another person's name and it was proved 
that the real purchaser was the insolvent and 
another's name was merely inserted in the sale-deed 
in order to defeat creditors: 

Heid, that the case was not one within the 
purview of s, 53, Provincial Insolvency Act, because 
the allegation here was not that the insolvent had 
transferred property, but thatthe insolvent acquir- 
ed certain property before his insolvency, but 
acquired it in the name of somebody else, but 
the Court could, on being satisfied as to the 
fraudulent nature of the . transaction, set it 
aside. 

Where the evidence upon the record is com- 
plete, it is open to the High Court to find a fact 


where the lower Appellate Court has not done 
BO 


"5. 0, A. from an order of the District 
Judge, Allahabad, dated January 16, 1934, 
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Mr. Basudeva Mukerji, for the Appellant. - 

Mr. S.Z. Alam, for the Respondent. 

Judgment.—This is a second appeal 
from an order of the learned District 
Judge of Allahabad, setting aside an 
order of the Insolvency Court declaring 
a certain sale-Jeed,. dated November 1, 
1929, standing in the name of the respon- 
dent, Kishen Prasad nuli and void. M 

The facts of the case can be shortly- 
stated as follows : One Badri Prasad appli- 
ed on November 18, 1929, to be adjudged 
an insolvent, and was so adjudged où 
May 16, 1930. Many years before this . 
insolvency Badri Prasad had transferred 
certain of his property to his relations, 
On September 22, 1924, he had mortgaged 
part of his property in favour of Sundar 
Lal, and on May 11, 1925, he had 
ostensibly sold some of his property to 
Kunj Behari Lal. It is to be observed 
that after this insolvency the Official 
Receiver moved to set aside both these 
transfers as being fraudulent, and the 
Insolvency Court has set them aside, and 
that decision has been confirmed by the 
learned District Judge. 

These two transactions show that long 
before the actualinsolvency Badri Prasad 
was disposing of his property amongst 
his relations with a view to defeating his 
creditors. It appears that sometime before 
October 1929, Badri Prasad had entered 
into an agreement with one Babu Lal 
to purchase certain property. Babu Lal, 
for some reason or another, refused to 
transfer his property; and in consequence 
a suit was instituted by Badri Prasad, 
in the Court of the Munsif of Kunda, 
Partabgarh, claiming specific performance 
of the contract. On October 1, 1929, a 
compromise was effected between Badri 
Prasad and Babu Lal, and this compromise 
was in due course decreed. As a result 
of the compromise, a sale-deed of this 
property was executed on November 1, 
1929, by Babu Lalin favour not of Badri 
Prasad, but of his son-in-law, Kishen 
Prasad. It is the allegation of the Official 
Receiver that the real purchaser of the 
property was Badri Prasad, and that the 
name of Kishen Prasad was merely in- 
serted in the sale-deed in order to defeat 
creditors. It is clear that at the date of 
the compromise and the date of the sale- 
deed Badri Prasad must have been con- 
templating insolvency, because within 17 
days of the date of the sale-deed he 
actually made an application to be adjudg- 
ed an insolvent. It is impossible for me 
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to believe that the causes of this insolvency 
occurred within a few days of his ap- 
plication. Two earlier transactions, which 
have been set aside as being fraudulent, 
show that Badri Prasad had been pre- 
paring for this insolvency for some years. 
The matter does not rest there, because 
on January 21, 1931, part of the property, 
the subject-matter of the sale-deed of 
November 1, 1929, is again dealt with by 
Badri Prasad. On this latter date a sale- 
deed was executed by Badri Prasad in 
favour of Tulshi Ram, but in that sale- 


deed Badri Prasad describes himself as. 


the general attorney of Kishan Prasad. 
However it appears that in this sale-deed 
he gives a personal covenant rendering him 
liable in certain event. Upon an applic- 
ation to the Insolvency Court to declare 
that the sale-deed, dated November 1, 
1929, was void and that the real owner of 
the property was Badri Prasad, the In- 
solvency Court made such a declaration. 
On appeal, however, the learned District 
Judge reversed the decision of the In- 
solvency Court, and this apparently upon 
two grounds. 

It is first pointed out by the learned 
District Judge that the sale-deed in ques- 
tion was not filed, and, therefore, the 
Court .could not make an order setting it 
aside. It is quite clear that the Official 
Receiver was not in a position to file the 
original sale-deed, because it would natural- 
ly be in the possession of Kishen Prasad. 
Notice was given to the latter to produce 
this document; but apparently this was 
not done. An affidavit, sworn by the 
Official Receiver, setting out all the facts 
relating to this transaction was before the 
Court; and as the existence of this deed 
was never challenged, it was quite open 
to.the Court to set it aside in the cir- 
cumstances. The learned District Judge 
did not decide the case upon this point, 
and in my view the fact that a sale-deed 
was not filed cannot affect the ultimate 
decision of the case. 

In the second place, the learned Judge 
was of opinion that, as this case did not fall 
within the purview of s. 93, Provincial 
Insolvency Act, the order of the Insolvency 
Court was wrong and would have to be set 
aside. Quite clearly this is not a case within 
the purview of s, 53, Provincial Insolvency 
Act, because the allegation here is not that 
the insolvent has transferred property, but 
that the insolvent acquired certain pro- 
perty before his insolvency, but acquired 
it in the name of somebody else. In my 
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view, 8. 53, Provincial Insolvency Act, does, 
not affect this case at all. 

The unrebutted evidence led by the 
Official Receiver establishes that Badri 
Prasad had entered into a contract with 
Babu Lal to purchase the property in 
question. It further establishes that 
upon a suil being instituted by Badri 
Prasad, a compromise was entered into 
and that, as a result of this compromise, 
the property was transferred to Kishen 
Prasad, who was Badri Prasad's son-in-law. 
Before the Insolvency Court, Babu Lal's 
general agent was called, who made it 
abundantly clear that the original contract 
was between Babu Lal and Badri Prasad 
and that it was Badri Prasad who brought 
proceedings to enforce his contract. He 
further stated on oath that it was Badri 
Prasad who provided the consideration for 
this sale deed. In these circumstances, the 
Insolvency Oourt held and was indeed 
bound’ to hold in the absence of any 
evidence. to the contrary that the tran- 
saction relating to this property did really 
and’ in fact take place between Babu Lal 
and Badri Prasad and that Kishen Prasad's 
name was merely introduced into the 
transaction for convenience or for reasons 
best known to Badri Prasad himself. This 
general agent did suggest that Kishen 
Prasud’s name was being used, because 
Badri Prasad was then in a difficulty. 
Badri Prasad must have been in financial 
difficulty at the date of this transaction, 
because, as I have said previously, 17 
days later he made an application to be 
adjudged an insolvent. That was the 
evidence before the Court on behalf of the 
Official Receiver; and it is to be observed 
that neither Badri Prasad nor Kishen Pra- 
sad who were parties to the proceedings, 
gave evidence to rebut these allegations. 

It must have been quite clear to them 
that there was an allegation that Badri 
Prasad was fraudulently using his son-in- 
law's name and that the latter was permitt- 
ing his nême to be used in order to 
defraud creditors. In these circumstances 
one would have expected Kishen Prasad 
to have gone into the witness-box and 
denied these statements, if they were 
untrue. His very silence in these circum- 
stances strongly suggests that he was 
well aware that the whole of this transac- 
tion was fraudulent and bogus. It has 
now been argued on behalf of Kishen 
Prasad that Badri Prasad was at the date 
of this suit and compromise the general 
agent for Kishen Prasad and that he 
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brought the suit and entered intothe compro- 
mise as such agent. It is further said 
that Badri Prasad paid the money in his 
capacity as agent and in 1931 dealt with 
the property again in the same capacity. 
It is to be observed that there was no 
evidence at all before the Court that 
Badri Prasad acted in any such capacity. 
The unrebutted evidence was that Badri 
Prasad had entered into the original con- 
tract, brought the suit, compromised the 
suit and provided the money. Having 
regard to the fact that there was no evi- 
dence to the contrary, the Insolvency Court 
was bound to hold that Badri Prasad was 
the real owner of this property and that 
Kishen Prasad’s name was merely put 
forward as a blind to defeat possible 
creditors or decree-holders. 

When the ċase is approached from this 
point of view, it is clear that s. 53, 
Provincial Insolvency Act, has no appli- 
cation and that this is a case where the 
Court can go into the facts and ascertain 
the true ownership of this property under 
the powers conferred by s. 4, Provincial 
Insolvency Act. In my judgment, the 
Insolvency Court was right in declaring 
that the sale-deed of November 1, 1929, 
did not correctly represent what had, in 
fact, occurred, and further, was right in 
declaring that the property in question, 
though standing in the name of Kishen 
Prasad, was property which had vested 

.in the Official Receiver and which could 
be distributed amongst the creditors, 

I have been in some doubt as to whe- 
ther I should remit this case to the learned 
District Judge for a finding of fact upon 
this sale-deed of November 1, 1929. The 
learned District Judge having considered 
the matter only from the point of view of 
a. 3, Provincial Insolvency Act, has not 
considered the questions of fact. However, 
the record is before me, and the evi- 
dence dealing with this particular tran- 
saction has been read. As I have pointed 
out, the evidence of an independent wit- 
ness, that is, the general agent of the 
vendor, makes it clear that Badri Prasad 
was the person who was acquiring this 
property and was the person who paid for 
it. Where the evidence upon the record 
is complete, it is open to this Court to 
find a fact where the lower Appellate Court 
has not done so. In my view, the evi- 
dence in this case is all one way and 
has not been rebutted by the persons who 
were in a position to doso. IfI remitted 
this case for a finding as to the genuine- 
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ness of the sale-deed of November 1, 1929, 
the learned District Judge would be bound 
to hold upon the evidence that the trans- 
action was fictitious one and that the real 
purchaser was Badri Prasad. That being 
so, I do not propose to remit this case, 
but I find as a fact upon the evidence, 
and particularly upon the evidence of the: 
general agent of the seller, that Badri 
Prasad did in his personal capacity com- 
promise the suit and acquire the property 
and that the name of Kishen Prasad was: 
only introduced in order to hide the true: 
nature of the transaction. Upon the evi- 
dence I am satisfied that this was a 
fraudulent transaction and must be set 
aside. 

In the result, therefore, I allow this 
appeal, and restore the order of the: 
Insolvency Court declaring that the 
property in question forms part of the 
property of the insolvent and is liable to 
be divided amongst the creditors. The 
Official Receiver must have the costs of 
this appeal. i . 

N. Appeal allowed. 


CALCUTTA HIGH COURT 
Civil Suit No. 2175 of 1933 
August 2, 1935 
PANOKRIDGE, J. 
SAGOREMAL GOPALKA—PLAINTIFF 
VETSUs 
A. ©. BANERJEE & Co.— DEFENDANTS 

Acknowledgment—Promissory note—Admission of 
execution is no more than admission of liability at 
date of note—Written. statement admitting execution 
but alleging some repayments — Statement amounts to 
admission of note being partly undischarged at date 
of written statement. 

The admission of the execution of a promissory 
note prima facie is no more than an admission of 
liability as at the date of the note. Subbarama Aiyar 
v. Verrabadra Pillai (2) and Rangamaya Kalu Aiya 
v. Subbayan (3), not followed Maniram v. Seth 
Rupchand (1) and Swaminatha Odayar v. Subramania 
Aiyar (4), followed. A 

Where, in a suit instituted for recovery of money 
due on various promissory notes executed by the 
same defendant, the defendant files a written state- 
ment wherein he admits the execution of the pro- 
missory notes but alleges that he had made several 
repayments in respect of several promissory notes, 
the statement amount to an admission that all the 
pro-notes were at least in part undischarged at the 
date of filing the written statement. 

Messrs. N. C. Chatterjee and G. K. 
Mitter, for the Plaintiff. 

Messrs. Sudhish Roy and Saroj K. Dutt, 
for the Defendants. 


Judgment.—This is a suit on a pro- 
missory note executed by the defendants . 
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on November 12, 1927. On-that day there 
was also a deposit of certain shares in the 
Bihar Firebricks and Potteries, Ltd., the 
particulars of which are given in a 
memorandum of deposit also signed by the 
defendants. The shares are described as 
“security against our hand-note for 
Rs. 20,000 only of date.” Prima facie the 
plaintiff's claim on the note is barred by 
limitation. The plaintiff submits that 
limitation is saved, first, by various pay- 
ments on account, the last of which was 
made on May 11, 1929. The defendants 
do not dispute that a fresh period of limita- 
tion began to run on that date, but 
inasmuch asthe suit was not filed until 
November 13, 1933, it would still be barred 
by limitation unless a fresh starting point 
can be found before May 11, 1932, and 
subsequent to November 13, 1930. The 
plaintiff submits that a fresh period of 
limitation is to be computed from March 
12,1931, on which date the defendants, 
through one of their partners, signed a 
written statement in a suit in thie Court, 
which in the submission of the plaintiff 
amounts toan acknowledgment of liability 
in respect of hisright within the meaning 
of s. 19, Limitation Act. 

The circumstances which led to the 
filing of that written statement must be 
set out in detail. There were five 
members, the plaintiff being one of them, 
of a joint family that may for purposes of 
convenience be referred to as the Gopalkas. 
On November 26, 1924, the defendants 
borrowed four several sums of Rs. 20,000 
from four of the five Gopalkas anda sum 
of Rs. 10,000 from the fifth Gopalka, and 
executed five several promissory notes in 
favour of the lenders individually. One of 
such promissory notes was paid off on 
May 14,1925, but the lender advanced a 
sum equalto that secured by the original 
promissory note on the 6th of the following 
month. On November 12, 1927, when 
outstanding notes of November 26, 1924, 
were about io become barred, the respective 
holders of them obtained renewal pro- 
missory notes from the defendants, of 
which the promissory note in suit is one 
and also obtained the deposit of various 
share certificates by way of security. On 
June 9, 1928, the promissory note of 
June 6, 1925, was in its turn renewed. On 
November 10, 1930, a suit was filed in this 
Court by two of the Gopalkas including the 
present plaintiff. They joined with them 
as plaintiffs the present plaintiff's minor 
sons, The defendantsin the suit were the 
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present defendants and the other Gopalkas 
in whose favour the notes had been ° 
executed, and also certain infant Gopalkas, 

The plaint alleged that the parties to 
that suit other than the present defendants 
were a joint Hindu family, and that out of 
the assets of that family the Gopalkas had 
advanced various sums to the present 
defendants. Particulars of the sums 
advanced are set out in the plaint and 
amount to Rs. 99,000 which sum is arrived 
at by adding to the Rs. 70,000 secured by 
the notes of November 12, 1927, the 
Rs. 20,000 secured by the note of June 5, 
1928. The plaint goes on to allege that the 
present defendants executed promissory 
notes in respect of the above sumsin favour 
of various members of the joint family 
and promised to pay interest thereon at the 
rate of 5 per cent. per annum. The sum 
due for principal and interest at the date 
of suit is stated to be a sum of Rs. 1,23,000 
for which a decree is asked together with 
interest and an order for sale of the shares 
deposited as security for the promissory 
notes. There isa statement that the 
Gopalka defendants have been joined as 
defendants because they have refused to 
join as plaintiffs and that no relief is sought 
against them. 

In the written statement filed by the 
present defendants they admit having 
monetary transactions with individual 
Gopalkas including the present plaintiff 
and alsoadmit having executed promissory 
notesin their favour individually. They 
proceed to allege that they made various 
payments to the various persons previously 
mentioned in respect of their respective 
promissory notes. They take specific excep- 
tion to the claim made in the plaint for 
interest as from June 1, 1928 and state 
that they do not admit that interest has 
been paidonly up to May 31,1928. They 
admit deposit of the shares, and in parti- 
cular they admit the deposit of 500 shares in 
the Bihar Firebricks Oo., Ltd., with the 
present plaintiff. Paragraph 6 is ag 
follows: 

“Without prejudice to the aforesaid contentions the 
defendant firm state that upon an account being 
takena much smaller amount willbe found due by 


the defendant firm and on the securities being realised 
nothing will be due.” 


The contentions to which reference is 
madein the foregoing paragraph are the 
submission that the plaintiffs are not 
entitled to maintain the suit in its present 
form. I take it that the submission is that 
inasmuch as the notes were in favour of the 
individual Gopalkas they could not be the 
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. Bubject-matter of a single suit by the 
plaintiffs purporting to represent the joint 
family. I have been referred to various 
cases which deal with the effect of an 
admission of the execution of a promissory 
note and failure to allege that it has been 
discharged by payment or otherwise. The 
case which has been cited in support of 
the contention that unless discharge is 
alleged, admission of execution amounts 
to an admission of liability, purports for 
the most : part to be based upon the 
decision of the Judicial Committee in 
Maniram v. Seth Rupchand (1). I am 
inclined to agree with Mr. Roy that that case 
does not justify the comprehensive pro- 
positions which have been enunciated in 
some of the reported cases. For example, 
in Subbarama Aiyar v. Veerabadra Pillai 
(2) in comparing the case of an admission 
of execution of a promissory note with the 
admission of the existence of an open and 
current account, Napier, J., observed that 
in his opinion the inference in the case of 
an admission of execution of a promissory 
note is much stronger. That does not 
appear to me to be a correct view because 
to admit ihe existence of an open and 
current account is to admit the present 
right of one person to an account as 
against the other. The admission of the 
execution of a promissory note prima facie 
is no more than an admission of liability as 
at the date of the note. I should certainly 
hesitate to accept as correct the decision in 
Rangamaya Kalu Aiya v. Subbayan (3) 
where it was held that the acknowledg- 
ment of liability existing at the past time 
without the allegation that the liability has 
since ceased is presumed to be an 
acknowledgment of liability when the 
statement is made. 1 think that a sounder 
view was taken: by Kamesam, J., in 
Swaminatha Odayar v.Subramania Aiyar 
(4) which isto the effect that the admission 
must be one which can be applied from 
the facts and surrounding circumstances 
and is not one which is implied as a matter 
cof law. To adopt the words of Ayling, J., 
in V. Andiappa Chetty v. Devarajulu 
Naidu (5), “From the language used and 
‘the circumstances in which the acknowledg- 
(1) 331 A 165; 33 O 1047; 2NLR 130; 40O LJ 44; 
- R Bom, L R 501; 100 W N 874; 16 ML J300; 1 ML 
T 199; 34 L J 525. 

(2)41 ML J 217; 70 Ind, Oas. 593; AIR 1921-Mad, 
484; (1921) M W N 475; 14 LW 14s, 
. (3) 5M LT 71; 2 Ind, Cas, 522. : 
' (4) 50 M548; 100 Ind Cas.10; AIR 1927 Mad. 219; 
51M L J 856; 25 L W 411. 

(5) 36 M 68; 12 Ind. Cas, $78; 21 M L J 1024; 10 M L 
T 251; (1911) 2M W N 225. 
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ment is made, it must be decided whether 
it amounts to an implied acknowledgment 
of subsisting liability.” Applying that 
test, sach an acknowledgment is in my 
opinion applied inthe defendants’ written 
statement in the suit of 1930. , 
It isnot now argued that the promissory 
note which the defendants admit having 
executed in favour of the present plaintiff 
in para. 2 of that written statement, can 
be avy document other than the promissory 
note in suit. When we turn to para. 3, we 
find that the only allegation is that the 
defendants have made various payments 
to the various persons mentioned in the 
previous paragraphs in respect of their 
respective promissory notes. That is in 
answer to the paragraph in the plaint 
stating that owing to circumstances which 
I need not set out, the plaintiffs are unable 
to give the exact amount of claims made 
by the defendants but they believe that all 
the interest up to May 3], 1928, has been 
paid. In my opinion the words “in respect 
of their respective promissory notes” mean 
“on account of their various promissory 
and are quite impossible to 
reconcile with any suggestion that any of 
the promissory notes has been discharged 
by payment. Having regard to the 
language of the plaint, this inference is 
strengthened by the assertion of the defend- 
ants that they do not admit that interest 
has been paid only up to May 31, 1928. I 
do not attach very much importance to 
para. 6 that on accounts being taken a 
similar amount will be found due because 
it is consistent with the previous discharge 
of one or more promissory notes and if one 
or more have been discharged by payment, 
the particular note executed in the present 
‘plaintiff's favour may have been discharged. 
Having regard to the written statement as 
a whole 1 have come to the conclusion 
regarding paras. 2 and 3 together, that 
there is an admission that all the 
promissory notes including that executed 
in the present plaintiff's favour, were at 
lea-t in part undischarged at the date the 
written statement was filed. ` 
In these circumstances the defence o 
limitation fails; learned Counsel for the 
defendants does not dispute the quantum 
of the clairn and there will, therefore, be 
a decree for Rs. 35,833 with interest at 
the rate provided by the note pending 


suit. Interest on decree at 6 per cent. with 
costs. 
D. Suit decreed. 
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ALLAHABAD HIGH COURT 
Criminal Reference No. 79 of 1935 
April 24, 1935 
HARRIES AND RAOHHPAL SINGH, JJ. 
EMPEROR—PROSECUTOR 


Versus 
SRI KISHAN (or SRI KRISHNA) 
—ACCUSED 

Criminal Procedure Code (Act V of 1898), s. 307— 
Jury —Verdict perverse—Jurisdiction of High Court 
to disregard such verdict—Penal Code (Act XLV of 
18€0), s. 408—Criminal breach of trust—Held, on 
evidence that offence was committed and verdict of 
‘not guilty’ of jury was perverse, 

The High Court has undoubted jurisdiction to 
disregard the verdict of the jury and to convict the 
accused if it is of opinion that the verdict of the jury 
was perverse, 

It was proved that the accused who wasaclerk 
in a College did handle moneys paid by students as 
tuition fee and it was his duty to receive the money 
and to enter up such receipts in the Income Register 
and in the Cash Book and to pay the moneys 
shown inthe Cash Book into the account of the 
College at the Imperial Bank. It was also prov- 
ed that on the daysin question he had received 
sums of money as tuition fees and had correctly 
entered such sums in the Income Register. It was 
further proved that he had made false entries in the 
Cash Book and had paid lesser sums into the Bank, 
His subsequent conduct in absconding and using 
another name was entirely consistent with his 


guilt ; 

Held, that the verdict of not guilty given by the 
jury in these circumstances and inthe face of the 
above facts placed before them was clearly perverse 
and that the accused stood guilty of an offence 
under s. 408, Penal Code. 


Or. Ref. made by the Sessions Judge, 
Allahabad, dated January 23, 1935. 
Mr. Kumuda Prasad, for the Applicant. 
Mr. K. D. Malaviya, for the Opposite 
Party. 
The Assistant Government Advocate, for 
‘the Crown. 
Order.—The opposite party to this refer- 
‘ence was tried before the Temporary Sessions 
Judge of the Allahabad District sitting 
with a jury for an offence under s, 408, 
Penal Code, the allegation being that he 
had committed criminal breach of trust in 
respect of certain moneys entrusted to him 
in his capacity asa clerk or servant of the 
Kayestha Pathshala Intermediate College. 
He was found not guilty by the jury, but 
the Sessions Judge refused to accept the 
verdict. He was of opinion that the case 
against the opposite party had been estab- 
lished beyond all shadow of doubt and 
-that it was necessary in the interests of 
-~ justice to refer the matter to this Court for 
<. such orders as this Court might deem pro- 
per in the circumstances. 
This High Court has undoubted jurisdic- 
. -jon to disregard the verdict of the jury and 
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to convict the opposite party if it is of 
opinion that the verdict of the Jury was . 
perverse and it is the case for the Crown 
in this reference that the verdict returned 
by the jury was wholly against the weight 
of evidence and such thata body of men 
acting reasonably and honestly could not 
possibly have returned. In other words it 
is boldly contended by the Crown that the 
verdict returned in this case was clearly 
perverse. The charge against the opposite 
party was that being a clerk or servant 
of the Kayestha Pathshala Intermediate Col- 
lege he conmitted criminal breach of trust 
in respect of three sums of money entrusted 
to him, viz. Rs. 100, on July 12, 1932, 
Rs. 100 on September 22, 1932 and Rs. 50 
on October 22, 1932. 

The case for the prosecution was that the 
opposite party had been employed as an 
accountant by the Kayestha Pathshala 
Intermediate College for some considerable 
time before these alleged defalcations. It 
was said that as such accountant it was part 
of his duty to receive tuition fees and 
account for the same. It is alleged that the 
students of classes 11 and 12 paid their tui- 
tion fees direct to the opposite party who 
gave signed receipts to each student for 
such payment. On the other hand the 
students of classes 7 to 10 paid their tuition 
fees to their respective teachers who later 
handed the amounts collected duly to the 
opposite party who acknowledged the 
receipt of the same by signing in the appro- 
priate place on the daily attendance register 
kept by the various teachers. For the 
purposes of accountancy it was the duty of 
the opposite party to keep two books, vie. 
the Income Register in which the daily 
income received by him from different 
sources was entered and a Cash Book in 
which both the daily income and expendi- 
ture wasentered. It is said that it was 
the opposite party’s duty to pay the income 
received daily as stated in the Cash Book 
into the account of the College at the 
Imperial Bank of India. 

It is alleged that on July 12, 1932, the 
opposite party received tuition fees to the 
amount of Rs. 224 and entered such an 
amount in the income register kept by him, 
He also entered up the Cash Book on that 
date, but entry relating to tuition fees re- 
ceived by him for that dateis an entry of 
Rs. 124 only, t.e. Rs. 100 less than the 
sum entered in the Income Register. Fur- 
ther it is said by the prosecution that re- 
ceipts for tuition fees given by the opposite 
party on July 12, 1932, clearly establish 
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‘that he did actually receive the sum of 
Rs. 224 on that date. As the income from 
tuition fees shown in the Cash Book was 
Rs. 100 less than the sum actually received 
by him, the amount paid into the Bank 
that day consequently was Rs. 100 less 
than the amount which should have been 
paid in. On September 20, 1932, it is 
alleged by the prosecution thas tuition fees 
amounting to Rs. 430-9-0 were actually 
received by the opposite party and that 
receipts were given either from the receipt 
book or on the attendance registers for 
such an amount. This amount is shown 
to have been received in the income register 
kept by the opposite party, but the amount 
of tuition fees shown in the Cash Book as 
having been received is Rs. 330-9-0, i. e. 
‘Rs, 100 less than the amount actually 
received and therefore Rs. 100 less was paid 
into the Bank that day than it should have 
been. 5 f 

On October 22, 1932, the prosecution 
. alleged that tuition fees amounting to 
Rs. 389 were received by the opposite party 
‘and receipts from the receipt book or on 
‘the attendance registers for such an am- 
ount were actually given by the opposite 
‘party. The sum of Rs. 389 is shown to 
have been received as tuition fees on this 
day in the income register kept by the 
‘opposite party, but the entry in the Cash 
Book kept by the opposite party shows 
“that the amount of tuition fees received on 
‘this day was Rs. 339, viz: Rs. 50 less than 
‘the amount actually received. Consequ- 
‘ently it is said by the prosecution that the 
-amount paid into the Bank on this day was 
Rs. 50 less than it should have been. 

It is the allegation of the prosecution that 
the opposite party received these ‘three 
sums in his capacity as accountant of 
the Kayestha Pathshala Intermediate 
College and misappropriated them or con- 
verted them to his own use. In April 1933, 
suspicion fell upon the opposite party and 
he was ordered to hand over the books kept 
by him. Hehanded over all the books except 
two pass books which were, however, later 
found in a locked almirah. No inference 
can be drawn one way or another from his 
. failure to hand over the two pass books. 
The opposite party however did not wait 
to face apy possible charge or charges 
which might arise from an investigation of 
the books.. He absconded and was not 
-arrested until May 12, 1934, when he was 
-discovered in Hathpipla in Central India 
living under an assumed name of Ram 
‘Narain Varma, 
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To this charge of criminal breach of trust 
in respect of these three sums the opposite 
party pleaded not guilty. He admitted that 
he was an accountant employed by the 
Kayestha Pathshala Intermediate College, 
but denied that he had misappropriated 
any sums whatsoever. He boldly alleged 
that it was not his duty to receive any 
tuition fees and that he in fact never did 
receive such fees. He further denied that 
it was his duty to keep the income register 
or that he had ever kept itfand denied 
specifically that the entries in that register 
were in his hand-writing, He admitted 
that it was his duty to keep Cash Book 
and that he had so kept it, but he alleged 
that he merely entered it up froma daily 
slip sent to him by the head clerk who pre- 
sumably received the moneys and account- 
ed for them. In short, his case was that he 
was an accountant only in name and that 
he did none of the work which an accoun- 
tant usually does. His case briefly put 
was that he did not, in the course of his 
duty, receive any sums whatsoever as 
tuition fees and therefore could not have 
misappropriated the three sums mentioned 
in the charge. It would appear from the 
opposite party’s defence that the person 
mainly responsible for the receipt of 
moneys was the head clerk and that if any 
moneys were misappropriated they must 
have been misappropriated, either by him 


.or by the Principal of the Oollege whose 


duty it was to supervise the servants unde 
his charge. i 

The case put forward by the defence in 
the Sessions Court was an absurd one and 
manifestly false as will be seen hereafter. 
Mr. Malaviya who has argued the case 
on behalf of the opposite party very fully 
and ably has virtually abandoned this 
defence and in our view quite rightly: "The 
case put forward on behalf of the opposite 
party now is that such grave irregularities 
were daily committed in this Institution, 
that it is impossible to rely upon the books 
and consequently it would be unsafe to hold 
that moneys stated in the income register 
to have been received on various dates were 
in fact actually received by the opposite 
party. That being so, it is said that no 
Court could safely hold that any part of 
the sums shown as having been. received 
by the opposite party on the dates in ques- 
tion had ever been received and misap- 
propriated. This is an entirely new case 
and the prosecution witnesses had no real 
opportunity of dealing with it. 

It must be remembered, however, that 
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if there weré att irregularities, such 
were in the main committed by the 
opposite party himself whose duty it 
was, according to the prosecution, to 
keep the books and to receive moneys 
on behalf of the Institution. It is in- 
deed a bold and strange defence for a 
person alleged to be guilty of misap- 
propriation to plead that his own de- 
‘fault raises grave doubts as to his 
guilt. In our view this line of defence, 
clever asit is, is an afterthought and we 
cannot attach any serious weight to it. 
In our view the result of. this reference 
must stand or fall upon the strength 
of the evidence tendered by the prose- 
cution. To ‘establish the offence under 
s. 408, Penal Code, the prosecution had 
to prove: 
1. That the opposite party was a clerk 
or. ‘servant of the Kayestha Pathshala 
Intermediate College. This was abundantly 
. established by the evidence of Mr. Gokal 
Chand, the evidence of Mr. Harnandan 
Prased and a number of school teachers 
and clerks called on behalf of the pro- 
secution, His employment as an accountant 
is admitted by the opposite party though 
he denies that he performed the duties 
usually attaching to such an office. 

2. That in such capacity of clerk or 
servant he was entrusted with tuition fees 
paid by the students. The opposite party 
denied that he was ever entrusted with 
such money, but it was abundantly 
proved by pupils, school teachers and the 
Principal that the students of classes 11 
and 12, paid their tuition fees direct to 
the opposite party and that the tuition 
fees of the students of classes 7 to 10 
were paid over by the school teachers of 
those classes daily to the opposite party. 
The evidence upon this pointis overwhelm- 
ing >and thereis only the opposite party's 
denial to the contrary. 

3. That the opposite party misappro- 
priated or converted to his own use the 
three sums alleged frum moneys entrusted 
to him. The income register was put in 
evidence and this book showed that tuition 
fees amounting to Rs. 224 were received 
by the opposite party on July 12, 1932, 
tuition fees amounting to Rs. 430-9-0 on 
September 22, 1932, and tuition fees am- 
ounting to Rs. 389 on October 22, 1932, 
The Cash Book kept by the opposite 
party was put in evidence and this book 

*--showed that tuition fees amounting to 
Rs. 124 only were received by the opposite 
‘party on July 12, 1932, and Rs. 330-9-0 
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only on September 22, 1932, and Rs, 339, 
only on October 22, 1932, In short, the 
amount shown by the opposite party in 
the Cash Book as having been received 
by him on these three dates is Rs. 250 
less than the amount shown to have been 
received on the same dates in the income 
register. 

As we have stated previously the opposite 
party admitted that he entered up the 
Cash Book, but denied that he was in 
any way concerned with the entries made in 
the income register. We have had an‘oppor- 
tunity of scrutinising both these books and 
the hand-writing in both of them is obvious- 
ly the same, and as such, must have been. 
obvious to the jury if they had examined 
these books with any care. Further, there 
was the evidence of Babu Gur Prasad 
and Tribeni Shankar who knew the opposite 
party’s hand-writing well and each of 
these witnesses swore that the hand-writing 
in the income register was the hand-writing 
of the opposite party. Mr. Gokal Chand, 
the Principal was not prepared to swear 
that the entries in the income register 
were in the hand-writing of the opposite 
party, but he did give evidence to 
the effect that it was the opposite party’s 
duty to collect tuition fees and enter the 
amounts in the income register. Upon the 
evidence it was in our view established 
beyond all doubt that it was the duty of 
the opposite party to keep the income 
register and further that he did keep it 
and make the entries dated July 12, 
1932, September 22, 1932, and October 
22, 1932. 

It was further in our view proved that 
the opposite party had actually received 
the amounts shown on these three dates 
in the income register. The opposite party 
denied that he had ever received any 
tuition fees, but the evidence of Mr. Gokal 
Ohand and that of the students and school 
teachers previously referred to is over 
whelming and is to the effect that he did 
actually receive tuition fees either directly 
from the students or from: the sehool 
teachers. Further the receipt books which 
were proved to be inthe opposite party’s 
hand-writing and indeed admitted to be so by 
the opposite party himself and the attend- 
ance registers show thaton July 12, 1932 
September 22, 1932, and October 22, 1933 
he did receive the sums which are shown 
to have been received by him in the 
income register. These documents were 
put in evidence but it does not appear 
that the learned Judge laid any great 


C 
ntress upon them. We have, however, had 
the receipts’ and attendance registers for 
‘shese particular days carefully checked 
and it is abundantly clear that on the 
days in question the opposite party did 
give receipts for the amounts shown to 
have’ been received by him in the income 
register. 

An attendance register was put in 
evidence which the opposite party used 
to sign to show.that he was on duty. 
He did not, however, sign this register on 


September 22, and this shows 
that he was either not at the College 
on that dayor that he somehowor other 


_omitted “to sign it. He did, however. make 
an entry in thefincome register for Septem- 
ber 22, 1932, which strongly suggests 
that he was atthe College on that day. 

It may beof course that he was not at 
the College on September 22, 1932, and 
that he entered up tha income 
on the following day or some days later 
but the entery which he made for Septem- 
ber 22, 1932, does clearly show that in 
respect of that day he did receive Rs. 430-9-0 
as tuition fees and further the attend- 
ance éregisters and receipt books show 


that in respect of tuition fees paid on, 


that day he actully gave receipts amount- 
ing to Rs. 430-9-0. The fact that 
signature does not appear on the attend- 
ance registeron September 22, 1932, does 
not cast any doubt upon the fact. that 
he received the sum alleged by ‘way of 
tuition fees in respect of that particular 


day. 

The Cash Book was proved to bein the 
hand-writing of the opposite party by the 
witnesses previously referred to and indeed 
the ` opposite party himself admits that 
-he kept this book. This book shows that 
the total tuition fees received on these 
three particular days is Rs. 250 less than the 
amounts shown to have been received in 
theincome register and consequently the 
amount paid into the Bank was Rs. 250 
Jess than it should have been. The evi- 
derce of the acccuntant makes it abundant- 
‘ly clear'that the payments into the Bank 
‘eorresponded with the entries in the Cash 
-Book and not with the entries in the in- 
come register. It follows therefore that if the 


opposite party received the sum shown. in -- 
‘the income register he did not pay the. 


“whole amount into the Bank, and that in 


respect of these three particular days, hẹ- 


„paid into the Bank Rs, 250 less than ‘he 
-actually received. The opposite party's 
-yersion was.that it was not his duty to 
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pay the moneys into the Bank and that he 
merely entered up the Oash Book from a 
daily slip given to him by the head clerk. 
This is obviously an absurd statement 


because the head clerk could have 
entered up the Cash Book himself quite 
as easily and quickly as making outa 


daily memorandum or slip from which the 


opposite party had to enter up the Cash 
Book. The evidence of Mr. Gokal Chand 
and the other witnesses proves beyond all. 
doubt that the opposite party did handle 
the moneys, that he did keep the Cash’ - 
Book, and that he did pay moneys into 
the Bank. 

It was, therefore, in our judgment, proved’ 
beyond any possible doubt that the oppo- 
site party was responsible for moneys 
received from students as tuition fees. It 
was his duty toreceive the money and to 
enter up such receipts in the - income. 
register and in the Cash Book and 46 


‘pay the moneys shown in the Cash Book 


into the account of the College at the 
Jmperial Bank. It was further proved 
that on the days in question he had 
received sums of money as tuition fees 
and had correctly -entered such sums in 
the income register. It was further proved 
that he had made false entries in. the Oash 
Book, and had paid lesser sums into the . 
Bank. Inshort the evidence abundantly 


. establishes thaton July 12, 1932, he ag- 


counted for only Rs. 121 as tuition fees, 
whereas he infact received Rs, 224 and 
that on September 22, 1932, he accounted 
for only Rs. 330-9-0 as tuition fees, where- 
as in fact he received Rs. 430-9-0 and 
that on October 22, 1932, he accounted for 
only Rs. 339. as tuition fees, whereas in fact 
he recived Rs. 389. It follows, therefore, that 
on thesethree days ‘he failed to account 
for a total sum of Rs. 250 which ‘he had 
received on behalf of his employers in his 


capacity as an accountant of the ‘College. 
It was of course quite impossible for the 
prosecution toshow what the opposite 


party had done with this sum, but ‘the 
only inference that can possibly be drawn 
from the facts is that he, in’some way -or 
another misappropriated-the money or 
converted it to his own use.” There can in 
our judgment be no other possible explana- 
tion for the differences in the amounts ap- 


. pearing in the income register and in the 


Cash -Book and inthe amounts paid into 
thé. Bank, 

-+The opposite party's subsequent conduct’ 
in~absconding:and using the name of Ram 
Narain Varma which was clearly proyed 
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is entirely consistent with his gulit and 
is, inour judgment, wholly 
with his innocence. ‘These were the facts 
which were placed bythe prosecution 
before the jury and in our judgment 
their verdict of not guilty in the circumst- 
ances was Clearly perverse. In the absence 
of some reasonable explanation for the 
differences beteen the amounts proved 
„to have been received by the opposite party 
and the amounts~-paid’ into the Bank, a 
Jury acting honestly and reasonably were 
bound to hold that the opposite party had 
misappropriated such sums. In our judg- 
ment upon theevidence inthis case the 
verdict ofthe jury was clearly perverse 
and the learned Judge acted properly in 
refusing to accept it and in referring the 
matter td this Court. 

scl the result, therefore, we accept this 
feference and convict the. opposite party 


of*an offence under s. 408, Penal Code,” 


and sentence him to a term of three 
years’ rigorous imprisonment. The sen- 
tence will run concurrently with a sentence 
of five years which we undertand has 


been imposed by the-"TFemporary. Sessions: - 


Judge of the Allahabad District for 

some other offence (Sessiong. Trial No. 47 

_ of 1934.: The accused must surrender to 
his bail. a 


7, 


A 
N. - Reference accepted: ; 
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-V. MACHA KOUNDAN— APPELLANT 
i th) nersus = 
Vi, Ka KOTTARA KOUNDAN— 
Y ++ RESPONDENT 

Civil Procedure Code (Act V of 1908), O. XXI, 
r. 93—Mortgage decree—Sale in execution — Decree 
and, sale held invalid in suit by third party—Suit by 
auction-purchaser for refund of purchase money from 
decree-holder--Matntainability—Proper remedy, whe- 
ther application or suit. 

Where a mortgage decree and the sale of the mort- 
gage-property in execution of that decree are held, in 
a suit filed by.a third party subsequent to the con- 
firmation of thé sale, to be not binding on the -third 
party and as a consequence thereof the auction- 


Appe:l Against 


purchaser loses possession of the property, the auction- - 
purchaser has aright to recover back the purchase ` 


money from the decree-holder. : 

His remedy, however, is by way of suit and not by 
an application under O, XXI, x. 93, Civil Procédure 
Qode. Anapplication under this rule would lie only 
when a sale is set aside in,execution under O; XXI, 
rr. 89,90: or 91. Mehr Chand v.-Milkhi Ram (2), 
followed. Mohideen Ibrahim v. Mahamed Meera 
Lewat (4), Tirumalaisami Naidu v, Subramanian 


159—79 & 80 < 
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Chettiar (5) and Makar Ali v, Sarfuddin (13) and 
other cases referred to ; 
A. against the order of the District Court 
of North Malabar, dated August 23, 1929, 
and made in A. S. No. 536 of 1928 (E. A. 
No. 11 of 192% in O. S. No. 33 of 1917 on 
the file of the District Munsif’s Oourt of 

Vayitri at Calicut). 

The second appeal was referred toa Di- 
vision Bench by 

Lakshmana Rao, J. — This second 
appeal arises out of anapplication by the 
respondent, the auction-purchaser, for re- 
turo of the purchase money, and the 
undisputed facts are that property be- 
longing to his tarwad was mortgaged by 
one Kelappan Nambiar to the father of the 
appellant. The mortgagee obtained a decree 
or sale against the mortgagor and the hypo- 
theca -was brought to sale by the appellant 
after.the death of his father. It was pur- 
chased by the respondent and the sale 
was duly confirmed. The respondent was 
put in possession and a suit was instituted 
thereafter by the members of the tarwad 
against the appellant, the respondent and 
Kelappan Nambiar, for a declaration that 
the mortgaged decree and sale thereunder 
are not binding on the tarwad and possession 
of the property. The suit was decreed and 
the respondent was dispossessed on Decem- 
ber 9, 1927. The application out of which 
this appeal arises was filed on January 11, 
1928, with a prayer that if necessary the pro- 
ceeding may be treated as a suit and so far as 
is material for the purpose of this second ap- 
peal, the appellant resisted it on the ground 
that independently of O. XXI, r. 93 of the 
Code, of Civil‘ Procedure, the respondent 
is not entitled to repayment of the pur- 
chase money. The District Munsif over- 
ruled this contention and the District Judge 
confirmed the order of the District Munsif 
with a slight modification as to the amount 
to be refanded. 

There is no dispute now regarding the 
amount to be refunded and the question 
for determination is whether the purchaser 
of immovable property sold in Court auc- 
tion in pursuance of a mortgagé decree 
is. entitled to maintain an application or 
suit for recovery of the purchase money 
if he is deprived of the property subse- 
quent tothe confirmation in his favour on 


‘the ground that the judgment-debtor has 
no saleable interest in it. 
“been held by a Full Bench in Bindeshri 


It has no doubt 


Prasad Tiwari v. Badal Singh (1) that he 
is entitled to recover the purchase money 

(1) 45 A 369; 74 Ind, Cas. 873; A I R 1923 All. 394; 
21 ALJ 228(F B;. 
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and according to the Full Bench decision 

-in Mehr Chand v. Milkhi Ram (2) even a 
purchaser of property-at an auction held 
in execution ofa simple money decree can 
recover the purchase money, but this is 
opposed to the majority view in Madras: 
‘wide, Pachayappan v. Narayana (3), 
Mohideen Ibrahim v. Mahamed Meera 
Levvai (4) and Tirumalaisami Naidu v. 
Subramanian Chettiar (5), that in the 
absence of fraud, the purchaser is not en- 
titled to recover the money apart from 
O. XXI, r. 93, and there is difference of 
opinion as-regards the proper remedy as 
well. Under the circumstances and in view 
of the importance of the question, it is 
desirable that it should be settled by a 
Bench of two Judges and the appeal is 
accordingly referred to a Bench. 

This appeal coming on for hearing in 
pursuance of the above order before a 
Division Bench of the High Oourt (Sunda- 
ram Chetty and Pakenham Walsh, JJ.) 
upon perusing the above order, the peti- 
tion of appeal, the judgment and orders of 
the lower Courts and the material papers in 
the case, and upon hearing the arguments, the 
Court (Sundaram Chetty and Pakenham 
Walsh, JJ.) made the following 

Order of Reference to a Full Bench. 
—The facts of this case are briefly set forth 
in tbe orderof our brother Lakshmana 
Rao, J., in ieferring the questions involved 
in thia case for a decision by a Bench 
of two Judges. It is unnecessary for us to 
reiterate these facts. Two questions cf law 
are involved in this appeal: 

(i) Where a mortgage decree and the 
sale of the mortgaged property in execu- 
tion of the mortgage-decree were held in a 
suit filed by a third party subsequent to 
the confirmation of the sale to be not bind- 
ing on the third party, and as a conse- 
quence thereof the auction-purchaser lost 
possession of the property, has he a right 
to recover back the purchase money from 
the decree-holder ? ; 

(ii) If he has such a right, can he apply 
to the executing Court under s. 47, Civil 
Procedure Code, for the recovery of the 
money oris his remedy only by way ofa 
separate suit ? 

As regards the first question, we find that 


(2) 13 Lah 618; 138 Ind. Cas. 47; A IR 1932 Lah. 
401; 33 P L R 649; Ind, Rul. (1932) Lah, 396 


FB). 
(3) 11 M 269; 12 Ind. Jur. 92 and 381, 
(4) 23M LJ 487; 17 Ind. Oas, 437; 12 M L T 431; 
(1912) MW N 1164.. 
©) 40 M1009; 45 Ind. Oas, 109; A I R 1918 Mad, 
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there is consensus of judicial opinion to 
support the view that the auction-purchaser 
cannot apply for refund of the purchase 
money under O. XXI, r. 93, Civil Procedure 
Code, whatever his right might have been 
under s. 315, of the old Civil Procedure 
Code, O. XXI, r. 93, cannot be availed of by 
him when once the sale is confirmed by 
the Court. That he has aright to apply 
under s. 47, Civil Procedure Code, for the 
refund of the money has been held by the 
Allahabad High Court in Bindeshri Prasad 
Tewari v. Badal Singh (1). This decision 
was distinguished in a later decision of 
the same High Oourt, that is, Deputy Shan- 
kar v. Mangal Sen (6), cn the ground that 
in the previous case the decree itself was 
set aside in a suit subsequently brought. 
The view taken in Deputy Shankar y. Mangal 
Sen (6) seems to be that where the decree 
was not set aside, the auction-purchaser 
would have no remedy for getting a refund 
of the purchase money even in a separate 
suit. The principle that as regards sales 
under decree of a Oourt there is no warran- 
ty of title either by the decree-holder or 
by the Court, was upheld, and that is the 
main ground for holding that the auction- 
purchaser has no right to recover the pur- 
chase money. The Calcutta High Court in 
Rishi Kesh Lala v. Manik Molla (1) negativ- 
ed the right of auction-purchaser to recover 
the purchase money on the mere ground 
that the judgment-debtor was found to 
have no saleable interest, but where the 
auction-purchaser is shown to have suffered 
loss through the fraud of the decree-holder 
or the breach of any duty which he owed 
to the auction-purchaser he may be entitled 
to receive compensation for the loss which 
was so caused to him. But the actual deci- 
sion in the case has not been stated in the 
head-note io that decision. In Balvant 
Raghunath v. Bala (8), it was held that the 
auction-purchaser, in order to jentitle him 
to ask for a refund of the purchase money, 
must get the sale set aside under O. XXI, 
r. 91, Civil Procedure Code. The learned 
Judges refer toa considerable change in 
the law effected by the Code of 1908 
by which the statutory right to file a 
suit for the recovery of purchase money 
has been held to have been taken 
away. A number of decisions of our High 
Court, namely Mohideen Ibrahim v. Mah- 


(6) 54 A 948; 143 Ind. Cas. 429; (1932) A L J 1007; 
AIR 1933 All. 63; Ind. Rul. (1933) All. 249, 

(7) 53 O 758; 96 Ind. Cas, 64; A I R 1926 Cal, 971; 
430 LJ 418. 

(8) 46 B 833; 67 Ind. Oas. 360, AIR 1922 Bom 
205; 24 Bom, LR 308, 


1935 


omad Meera Levvai (4), Parvathi Ammal 
v. Govindasami Pillai (9) and Thirumala- 
iswami Naidu v. Subramania Chettiar (5), 
have also been referred toin the course 
of the arguments. In one of these cases 
was the present question, which arises un- 
der the present Civil Procedure Code, the 
subject of direct decision. In two of the 
cases the question had tobe decided with 
reference to s,315 ofthe old Code, and in 
the other case, the question was whether, 
after the sale was set aside on the ground 
of material irregularities, the auction pur- 
chaser had aright to recover the purchase 
money. There are, however, observations 
which would negative the right of the 
auction-purchaser to claim a refund of the 
purchase money either by a suit or in any 
other manner, subsequent to the passing of 
the new Code. 

The contrary view has been taken in the 
Full Bench decision reported in Bahadur 
Singh v. Ram Phal (10) by a majority of 
Judges. In a recent Full Bench decision 
of the Lahore High Court reported in Mehr 
Chand v. Milkhi Ram (2), these questions 
have been considered at great length, and 
the view taken is-that the auction-purchaser 
has aright of suit for the refund of the 
purchase {money in case the judgment-deb- 
tor was found to have no saleable interest 
in a subsequent suit, after the confirmation 
of the sale, and as a consequence thereof, 
the auction-purchaser lost possession of the 
property. Thus we see that not only is 
there a conflict of opinion among the other 
High Courts, but there is no decision of 
our High Court in which these questions 
arose directly for determination. Con- 
sidering the importance of the question of 
law as set forth above, and also in view of 
the likelihood of these questions coming 
up for decision, frequently, we think it 
desirable {that an authoritative ruling ~of 
our High Court is given and, for that pur- 
pose, werefer the two questions set forth 
above for a decision by a Full Bench. 

Mr. K. P. Ramakrishna Ayyar, for the 
Appellant. :; 

Messrs. K. Kuttikrishna Menon and- K. 
Appu Menon, for the Respondent. 

Judgment of the Full Bench. = !0 

Ramesam, J.—(December 19, 1934).—The 


facts out of which this Oivil Miscel- 
janeous Second Appeal arises are 
these. One T. K. Nambiar mortgaged 


(9) 39 M 803; 30 Ind, Cas, 827; A I R 1916 Mad, 290; 
2 L W 1025; (1915) M W N 810. 

(10) 5 Luck 552; 124 Ind. Cas, 641; A IR 1930 Oudh 
148; 7 O W N 232; Ind, Rul. (1930) Oudh 257 
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a property to the appellant's father: 
The mortgagee sued for the mortgage monsy 
and obtained a decree for sale. The ap- 
pellant, as his legal representative, execut- 
ed the decree and in the sale that followed 
the property was purchased by the respon- 
dent for Rs. 825. Meanwhile the junior 
members of T. K. Nambiar’s tarwad sued 
for-a declaration that the mortgage decree 
and sale were not binding on them and 
for possession. They obtained a decree 
and in execution got possession of the 
property. Thus the respondent was depriv- 
ed of the possession of the property which 
he had purchased and he filed an applica- 
tion under ss, 47,197 and 151, Civil Pro- 
cedure Oode, for a refund of the purchase 
money, The District Munsif ordered the 
refund, On appeal the District Judge 
deducted only the poundage fee and other- 
wise confirmed the District Munsif’s order. 
The appellant, i. e., the legal representative 
of the decree-holder in the mortgage suit 
has filed this appeal, He contends that the 
respondent is not entitled to a refund at 
all even by way of a regular suit, but his 
chief contention is that the respondent is 
not entitled to obtain a refund by way of 
an application in execution. Accordingly 
these two questions have been referred to 
the Fall Bench in the order I have stated. 
Taking the first question, viz,, whether 
the respondent is entitled to a refund ab 
all even by way of a suit, the question 
depends upon the rights of the parties as 
they flow out of the circumstances of the 
ease and not upon whether a provision for 
such a suit is made in the Civil Procedure 
Gode. The Civil Procedure Code is a Code 
of adjective law and cannot create rights 
of action though it may recognise them or 
take them away. Forgetting for a moment 
all technicalities and the Oodes of Proce- 
dure one would think on the facts that the 
auction-purchaser should have a right of 
action for money had and received. The 
facts are that a decree-holder brings a 
certain property to sale bona fide believing 
it to belong to his judgment-debtor. The 
Court also under the same belief orders 
the sale of property. The auction-pur- 
chaser also under the same bona jide belief 
purchases it. Afterwards it turns out that 
the property does not belong to the judg- 
ment-debtor at all. Thus the auction-pur- 
chaser purchases nothing, though he paid 
consideration for it under a mistake. The 
decree-holder gets a certain amount 
without really having brought any of the 
properties of the judgment-debtor to sale, 
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i. e., under a similar mistake. Under the 
circumstances it is unconscionable that the 
decree-holder should retain the benefit of 
the money so obtained and the auction- 
purchaser should lose it and one would 
think that the auction-purchaser would 
have aright of action for money had and 
received under the general law and not 
under any. Code of Procedure. 

Mr. Ramakrishna Ayyar, the learned 
Advocate for the appellant, refers to a 
decision in ‘Sowdaminee Chowdhrain v, 
Kishen Kishore Poddar (11). This decision 
was passed under Act VIII of 1895, but the 
general right was discussed and it was 

_negatived on the ground that there was 
no warranty by the Court or by the decree- 
holder. : 
. In Duorab Ally Khan v, Executors of 
Khajah Meheeoodeen (12), the plaintiff sued 
for refund of the purchase money on the 
ground of failure of consideration. Under 
a writ of fieri facias issued to the Sheriff 
of Oaleutta, he seized property without 
jurisdiction and conveyed it to the plain- 
tifs predecessor-in-title who was after- 
wards deprived of his possession. There 
was a conveyance by the Sheriff and the 
whole discussion before the Courts turned 
upon the covenants in the conveyance. But 
on the ground that the Sheriff had no juris- 
diction to sell property in Oudh, the 
High Court’s judgment was set aside by the 
Privy Council and the suit was remanded 
for trial on the merits. I donot think this 
case can help the appellant. It was not a 
case of sale under the Civil Procedure Oode 
by the Court. Whatever might be the theory 
of law in the minds of the framers of the Code 
of 1859, it is now clear that the legislature 
were unwilling to adopt the view of the 
law laid down in Sowdaminee Chowdhrain 
v, Kishen Kishore Poddar (11) and Dorab 
Ally Khan v. Executors of Khajah Mohe- 
eoodeen (12), and they proceeded to frame 
the language of the corresponding section 
on the Codes of 1877 and 1882 (s, 315) on 
a different theory. Section 315 contained 
a clause ‘the purchaser shall be entitled to 
receive back his purchase money from any 
person to whom the purchase money has 
been paid.’ It is clear that this clause 
recognises the right of the auction-pur- 
chaser to obtain a refund of his purchase 
money if there is no saleable interest 
though there is no warranty of title. What 
is meant is that though in a Court sale 
(11) 12 W R 8; 4B L R1 (F B). 
(12) 3 O 806; 5 L A 116:2 0L R 529; 3 Suth. 518; 
3 Sar. 818; 2 Ind. Jur. 426 (P O). 
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there is not such a warranty as to the 
extent of title as we find in a private 
transaction between a vendor and a pur- 
chaser, still the Code adopts the view that 
there is a limited kind of warranty, V2., 
that the judgment-debtor possesses some 
little interest, however small it may be. 
If the judgment-debtor’s interest turns out 
to be nothing, the Court practically makes 
a promise that the decree-holder will have 
arefund of his purchase money. This is 
the theory underlying s. 315, Civil Proce- 
dure Code (1882). If once sucha right in 
the purchaser is recognised, on the principle 
that every right should be capable of 
being enforced by a suit, a regular suit 
lies to obtain a refund of the purchase 
money but the legislature proceeded to 
give a remedy in execution also under 
8. 315. Accordingly under the Oode of 
1882 Courts have held that in case where 
the judgment-debtor has no saleable inter- 
ests, the auction-purchaser can obtain a 
refund of his purchase money under 8. 315, 
or by a regular suit. Where it is sought 
to be obtained by a suit, it is improper to 
describe it as a suit under s, 315, Civil 
Procedure Code. As already observed, the 
right to obtain a refund being recognised 
by the Code, the remedy by way of suit 
exists not because the Code gave it but 
because every right can be enforced by a 
suit. When the present Civil Procedure 
Code, was passed, the legislature limited 
the right of the auction-purchaser to obtain 
a refund in execution to cases where the 
sale was set aside by the executing Court 
under O. XXI, r. 92, i.e, where an appli- 
cation is made under} rr. 89, 90 or 91. 
But in cases where the executing Court 
does not set aside the sale but the sale 
turns out to be futile by the finding in 
another litigation that the judgment- 
debtor has no saleable interest, this provi- 
sion, viz., O. XXI, r. 98, cannot apply. 

The question that now arises is whether 
the auction-purchaser can recover the pur- 
chase money at least by a regular suit, 
Tt follows from the observations already 
made that such a suit exists unless it is 
taken away by an express provision of law. 
The object of the Code is to provide a 
speedier remedy in execution under certain 
special circumstances. The right of suit 
under other circumstances remains under 
the general law. TT 

When we look at the decisions, it is true 
that there is some conflict of authority. In 
Mohideen Ibrahim v. Mahomed Meera 
Levvai (4), Thirumalaisami Naidu v. Subra- 
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manian Chettiar (5) and Makar Ali v. 
Sarfuddin (13), the right of suit accrued 
when the old Code remained in force 
though the suit was brought under the new 
Code. Accordingly in the second and 
third cases it was held that the suit was 
maintainable, 


In the first case the learned Judges 
differed. Though the conclusion of Ayling, J. 
in the first case and the conclusion in the 
other two cases are correct, I venture to 
think that the reasoning by which they 
were arrived at isnot sound. The learned 
Judges who held that the suit was main- 
tainable thought that the right was given 
by the Oode of 1882 und taken away by 
the Code of 1908. The Code of 1882 did 
not create the right of suit nor was it 
taken away by the Code of 1908. The 
remedy by way of suit exists as a corrollary 
to the recognition of the right to obtain a 
refund, 

In Parvathi Ammal v. Govindasami Pillai 
(9), the sale was set aside on account of a 
material irregularity and the purchase 
money was returned to the auction-purchaser 
but not the poundage. It was held that a 
regular suit lies to recover the poundage 
fee, though all the facts occurred under 
the present Code. 


In Subba Reddi v. Ponnambala Reddi (14) 
it was held that no regular suit lay. The 
learned Judges followed Napier, J.’s view 
in Mohideen Ibrahim v. Muhammad Mira 
Levvai (4). 


The decision in Muthukumaraswami-: v. 
Muthuswamt Thevan (15), has no bearing 
on the present discussion. There the auc- 
tion-purchaser filed a petition under 
O. XXI, r. 91, but beyond the 30 days 
provided by the Limitation Act. 

Thus the only Madras case: reported 
in the authorised reports in which all 
the facts happened under the present 
Code, viz., Parvathi Ammal v. Govindas- 
wami Pillai (9), isin favour of the view 
that a suit lies, thoughin that case the 
sale was set aside in execution. 

In Juran Muhammad v. Jathi Muham- 
mad (10), it was held that a suit does not 
lie. But the opposite conclusion was ar- 


(13) 500115; 70 Ind. Oas. 606; A IR 1923 Oal. £5; 
36 OL J 132; 27 O W N 183. 
(14) (1918) M W N 655; 49 Ind. Oas. 359; AIR 
1919 Mad, 498. 
(15) 52 M L J 148; 100 Ind. Oas. 522; A I R 1997 
Mad. 394; 25 L W 232; 38 M LT 84: 50 M 639, 
of 22° W N 760: 46 Ind. Cas, 783; A I R 1918 
al. le 
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rived atinthe same Court in Prasanna 
v. Ibrahim (17). i - 

In Kesha Lalv. Manik Molla (18), it 
was held that a regular suit lies if there 
are circumstances like fraud but not 
otherwise. 

In Nannu Lal v. Bhagvan Das (19), it 
was held that a suit does not lie. 

In Bindeshri Prasad Tewari v. Badal 
Singh (1) a Full Bench held that the auction- 
purchaser can obtain a refund of the 
purchase money under s. 47, Civil Proce- 
dure Code, 1. e., in execution though it is 
by an application other than one under 
O. XXI, r. 93. This case has been dis- 
tinguished in Deputy Shankar v. Mangal 
Sen (6), on the ground that in the facts of 
that case the decree in execution of which 
the sale was held was itself set aside in 
another suit. It may be on account of 
this distinction that the decision in 
Bindeshri Prasad Tewari v. Badal Singh 
(1), must beconfined to the special facts 
of the case, But I do not agree with the 
decision in Deputy Shankar v. Mangal Sen 
(6), holding that a regular suit does not 
lie, the only ground for the decision being 
that there is no warranty in a Court 
sale. 

“Amba Lal vy. Ramgopal Madoprasad (20) 
is also a case where the decree was varied 
and it affords no guide to us in facts like 
the present. 

The decision in Balvant Raghunath v. 
Bala (8), is like the decision in Kesha Lal 
v. Manik Molla (18), the learned Judges 
holding that fraud or misrepresentation 
muet be necessary to sustain a claim for 
refund ina regular suit. 

In Ram Thul Singh v. Bisseshwar Lal 
Sahoo (21), the auction-purchaser sought to 
obtain arefund not from the person who 
obtained the payment but from the judg- 
ment-debtor on the ground that he had 
the benefit of the payment to the decree- 
holder. It was held that the connection 
of the judgment-debtor with the matter is 
too remote and speculative to sustain an 
action for money had and received. That 
decision has again no bearing on the 
matter before us. 


(17) 36 O L J 205; 41 Ind. Cas. 924; AIR 1918 Cal. 
05. 
(18) 53 O 758; 96 Ind. Oas. 64; A IR 1926 Oal, 971; 
43 OLJ 418. 
(19) 39 A 114; 37 Ind. Cas.9; AI R 1917 All, 363; 
144A L J 1216. 
(20) 55 A 221: 144 Ind. Cas, 492; A I R 1933 All. 218; 
(1933) A LJ 60; Ind. Rul, (1933) Mad. 438. 
(21) 2I A 131; 15 B L R 208; 23 W R 305; 3 Sar. 477; 
3 Suther 136 (P 0). 
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In Nagendra Nath Ghosh v. Sambhu 
_ Nath Pandey (22), and Maung Naung Y. 
Maung Ba Gyi (23), it was held that no 
regular suit lies, the main ground being 
that there is no warranty. 

The whole case-law has been reviewed 
by the Lahore High Court in Mehr Chand 
v Milkhi Ram (2), where it was held that 
an action for a refund of money had and 
received is maintainable. According to 
this decision there is an implied warranty 
in Court sales to the extent that there is 
some little title in the judgment-debtor 
and it is not-a case of no title at all 
though it is still true that there is no 
warranty of the kindin private purchase 
as to the extent of the title conveyed. I 
agree with this decision. 

The result is, in a case where the sale 
is set aside in execution by an application 
under rr. 89, 90 or 91, the auction purcha- 
ser can obtain a refund on an applica- 
tion under O, XXI, r. 93, Civil Proce- 
dure Code. But where the sale turns out 
to be futile by a finding in another suit 
the only remedy that the party has is a 
regular suit and not an application under 
O. XXI, r. 93. There may be differences 
in that suit, e.g. that thecase was nob 
properly conducted and that the finding 
isnot binding, 

I accordingly answer question No. 1 
inthe affirmative and question No. 2 in 
the negative. l 

The respondent tried to argue before 
us that the present execution application 
may be regarded asa regular suit. This 
is not a matter referred to us and the 
Division Bench must deal with such an 
argument. 

Beasley, C. J.—I agree. 

King, J.—I agree. 

Order of the Division Bench 

Pakenham Walsh and Varadacha- 
riar, JJ.—(February 11, 1935) —Even in the 
original application a request was made to 
treat the petition as a suit. We see no objec- 
tion to this being done butit will be neces- 
sary that court-fee be paid as for a suit, 
the same being fixed on the amount claim- 
ed in the application in the first Court. 
We allow one month’s time for the present 
respondent to pay the court-fee payable in 
the Court of first instance. 

Final Judgment 

Varadachariar and Stodart, JJ.— 


(22) 3 Pat. 947; 88 Ind. Cas. 219; A IR1925 Pat. 
106; 6P L T 769. 
wes) 6 R 468; 112 Ind. Cas. 486; A I R 1928 Rang, 
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(August 1, 1935).—The necessary court-fe® 
has been paid in accordance with the 
above direction. According to the opinion 
ofthe Full Bench the respondent is en- 
titled tothe relief given to him by the ' 
lower Appellate Court. The Civil Mis- 
cellaneous Second Appeal is, therefore, 
dismissed with costs. T'he lower Appellate 
Court’s decree will be treated as a decree 
passed in a suit and the respondent will 
be entitled to add to his costs the extra 
court-fee he had to pay in accordance with 
our order of the February 11, 1935. 
A. Appeal dismissed, 
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ALLAHABAD HIGH COURT 
Civil Revision No. 100 of 1935 
August 27, 1939 
BENNET, J. 

BACHAN SINGH—DEFENDANT— 
APPLICANT ` 


Versus 
DASRATH SINGH—PLAINTIFF—OPPOSITE 


ARTY 

Civil Procedure Code (Act V of 1908), O. VII, rr. 
11, 13, ss. 149, 151—Plaint filed on insuficient 
court-fee—Deficiency ordered to be made good— 
Rejection of plaint under O. VII, r.11—Application 
for restoration paying deficiency—Whether can be 
treated as fresh plaint—Court-fee paid on rejected 
plaint, if can be counted towards court-fee on fresh 
plaint . 

A plaint was filed with insufficient court-fee and 

the plaintiff was allowed time upto a certain date 
to make up the deficiency. The date was extended 
several times and as still there was a deficiency, the 
Court rejected the plaint under O. VII, xr. 11 (6), 
Qivil Procedure Code. The plaintiff filed an applica- 
tion for restoration after paying up the defi- 
ciency ; 
Held, thatso far as the plaintiff was concerned, 
there was not much difference between asking that 
the suit should be restored on the former plaint and 
filing afresh plaint, and under ss. 149 and 151, 
Oivil Procedure Code, the Court had power to allow 
the fee originally paid to Court for the whole court- 
fee andthe Court was not compelled to require the 
plaintiff to paya full court-fee on the fresh plaint. 


C. R. against an order of the Small Cause 
Court, Judge, Gorakhpur, dated October 
4, 1934. e i 

Mr. Sankar Saran, for the Applicant. 

Mr. H. C. Mukerji, for the Opposite 
Party. 

Order.—This isa revision brought by two 
defendants against whom a Small Cause 
Court has passed a decree. The first point 
raised in revision is that the Court below had 
no jurisdiction to entertain an application for 
restoration after it had rejected a plaint on 
the ground that insufficient court-fee had 
been paid, and that the Oourt having reject- 
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ed the plaint was functus officio, and that 
the proper remedy of the plaintiff was to 
apply for review of judgment, and further 


that the suit was barred by limitation.. 
The facts are that the plaintiff brought a- 


suit on a promissory note dated July 20, 
1929, and the plaintiff relied for saving 
limitation on an acknowledgment of 
August 29, 1931. The plaint was dated 
February 3, 1934, and was valued at 
Rs. 751-8-0 with court-fee stamp of Rs. 30. 
There was a deficiency of Rs. 47-8-0 and the 
plaintifi was allowed upto March 13, 1934, 
to make up the deficiency. He did not do 
so and the date was extended several 
times to March 29, April 9, April 10, April 
29 and May 11, 1934. By that time the 
plaintiff had deposited in all over Rs. 60 
and there was a deficiency of Rs. 16. The 
Court rejected the plaint on the ground 
that the deficiency had not been made 
good. This order of rejection was passed 
under O. VIT, r. 11 (c). It is provided by 
r. 13, of O. VII as follows: 

“ The rejection of the plaint on any of the grounds 
hereinbefore mentioned shall not of its own force 
preclude the plaintiff from presenting a fresh plaint 
of the same cause of action,” 

Now, it is clear that under this rule a 
fresh plaint must be presented. It will be 
necessary for such a fresh plaint to be 
presented within the period of limitation 
otherwise the suit would fail on the ground 
of limitation. On May 22, 1934, the plaintiff 
made an application to the Court. Now 
that date was within the period of three 
years from August 29, 1931, the date of the 
alleged acknowledgment, and, therefore, 
if the original plaint was within limitation, 
the plaintiff would have been within 
limitation if he had filed a fresh plaint on 
July 5, 1934. Instead of filing a fresh 
plaint what he did was to pay into Court 
Rs. 16, deficiency of court-fee on the former 
plaint and he asked the Court to count the 
` Rs. 60 already paid as making up the full 
court-fee and instead of filing a fresh plaint 
he asked that the suit should be restored. 
I do not think that so far as the 
plaintiff is concerned, there is very 
much difference between asking that the 
suit should be restored on the former plaint 
and filing a fresh plaint. The question is 
whether on that date the Court had power 
to treat the Rs. 60 already paid as part 
of the court-fee. No ruling has been shown 
on the subject. Under s. 149, Civil Proce- 
dure Code, it is provided as follows: 

“ Where the whole or any part of any fee prescribed 


for any document by the law for the time being in 
force relating to court-fees has not been paid, the 
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Gourt may, in its discretion, at any stage, allow 
the person, by whom such fee is payable, to pay the 
whole or part, as the case may be of such court-fee; 
and upon such payment the document, in respect of 
which such fee is payable, shall have the same force 
and effect as if such fee had been paid in the first 
instance.” 


It is argued that this section cannot apply 
after the original plaint had been rejected 
under O. VII, r. 1). The section says “at 
any stage.” I think itisa fair inference 
under this section and under s. 151, that 
the Court had power to allow the Rs. 60, 
to count for the whole court-fee and that 
the Court is not compelled to require the 
plaintiff to pay a full court-fee on the fresh 
plaint. The Court however, passed a very 
brief order. In the order sheet it was 
merely stated “Deficiency of court-fee made 
good. Suit to be restored,” and on the 
original plaint it was written “Deficiency 
made good.” ‘The grounds of revision are 
not in my opinicn correct in alleging that 
the only course open to the Court was to 
treat the applicatioa as one for review of 
judgment. I think it was open to the 
Court to treat the application as a fresh 
plaint. Accordingly the mere defects inthe 
order of the Court should not in my opinion 
prevent the plaintiff from having the benefit 
of O. VII, r. 18, and the proceedings of 
July 5, 1934, may be treated as the filing 
of a fresh plaint in which the Court allowed 
the court-fee of Rs. 60 already paid plus 
the court-fees of Rs. 16, paid on that date 
to be treated as a whole court-fee, 

The next point which is urged by the 
defendants is that the liability of defen- 
dant No. 2 has not been established. The 
Court below has found as a finding of fact 
that defendant No. 2 had clearly admitted 
the promissory note and his liability. I 
do not consider that this finding of fact can 
be challenged in revision, but in any case 
learned Counsel admits that thereis a com- 
promise of the same date as a promissory 
note, August 29, in suit No. 395 of 1931, 
to which defendant No. 2 was a party and 
defendant signed that compromise and in 
that compromise it is stated that the de- 
fendants in that suit including defendant 
No. 2 are liable for the promissory note in 
question. If, therefore, a first appeal had 
Jain from finding on this issue of fact, the 
finding would be against Counsel,but I do 
not see how this finding can be raised in 
revision. : Ba 

I, therefore, dismiss this application in 
revision with costs. 


N, Application dismissed, 
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MADRAS HIGH COURT 
* Civil Revision Petition No. 1089 of 1943 
August 23, 1935 
l CognisH, J. 
AKA VENKATA ĐIVAYYA—PLAINTIFF— 
PETITIONER 


VETSUS 
PRATTIPAD PANCHAYET BOARD 

AND ANOTHER—DEFENDANTS— RESPONDENTS 

Madras Local Boards Act (XIV of 1920 repealed 
and re-enacted as by Amending Act of 1930), Sch. IV, 
rr. 32 and 33— Rule fixing} period of time for de- 
manding house-tax, whether retrospective 

Rule 32, sub-r.'3 of the rules framed under the 
Madras Local Boards Act, 1930, which provides that 
no house-tax shall be payable by any person unless 
the bill for the tax is served upon such persons 
either within the half-year in which the tax was 
payable or in the succeeding half-year is retrospec- 


tive. 
House-tax for the year April 1930, to March 


1931, was not paid. The new Local Boards Act of 
1930, came into force on August 26, 1930. In 
October 1932 a demand notice was served to pay the 
tax and tax was collected ; 

Held, that r. 32 (3) was applicable to the case and 
a suit for refund of the tax was maintainable. 

C. R. P. under s. 25 of Act IX of 1887, 
praying the High Court to revise the decree 
of the Court of the District Munsif of 
Guntur in S.C. S. No. 67 of 1933. 

Mr. K. Kottayya, for the Petitioner. 

Mr. A. Ramamoorthi, for the Respondents. 

Judgment.—The petitioner sued the 
Prattipad Local Board to recover a sum 
which he alleged had been illegally dis- 
trained for non-payment of house-tax. 
The lower Court dismissed the suit. The 
question whether the distraint was legal 
or not, dependson a construction of the 
material provisions of the Madras Local 
` Boards Act and in particular of rr. 32 and 
33 of Sch IV ‘of the Act. Act XIV of 
1920 was repealed and re-enacted by the 
Madras Local Boards Act, 1930. The new 
Act by s. 100 prescribes that the house-tax 
should be levied every half-year and should, 
save as otherwise prescrited in Sch. IV, be 
paid by the owner within 20 days after the 
commencement of the half-year. This 
provision is not substantially different from 
s. 100 of the old Act. But the old Act con- 
tained no rules regarding the period in which 
the Local Board could recover the tax due 
whereas rr. 32 and 33 of Sch. IV contain pro- 
visions for recovering the tax by a distress, 
and fixes the limit within which the remedy 
for non-payment can be exercised. 


Rule 32 (1) requires that when the house- 
tax has not been paid, the President of the 
Local Board, shall serve upon the person 
from whom it is due a bill for the sum 
due before proceeding under r. 33. And 
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r. 33 (1) says that if the amount due is not 
paid within 15 days after service of the 
bill, the President may recover by distraint. 

Rule 32 (3) however provides that no tax 
for any „half-year shall be payable by any 
person unless the bill is served upon such 
person either within the half-year in which 
the tax was payable or in the succeeding 
half-year. 

Now what happened here is that the 
house-tax for the year April 1930 to March 
1931, had not been paid by the petitioner, 
The new Act came into force on August 26, 
1930. In October 1932, the Board served 
a demand notice on the petitioner to pay 
the tax, and no payment having been 
made, the amount was collected by a dis- 
traint on January 5, 1933. 

The short question is whether rr. 32 and 
33, are retrospective. If they are, then the 
distraint was not leviable in respect of a 
tax which had been in arrears for more 
than the period fixed inr. 32 (3). 

It has been seriously contended on behalf 
of the respondent Local Board that the 
amendment made by the new Act affected 
an existing right. Section 235 of the 
Act, it has been argued, reserved the right 
of the Board to recover arrears of tax which 
had already fallen due before the new Act 
came into force. And applying the well- 
known principle of construction that an 
Act is prima facie not retrospective, it has 
been claimed that the amendment cannot 
displace the existing right of the Board to 
recover the tax in arrears. But what is 
the right? It seems tc me it is no more 
than aright of action to recover the sum 
due as a debt. The rule to be applied has 
been stated by A. L. Smith, L. J. in The 
Ydun (1). 

“When a new enactment deals with rights of 
action, unless it is so expressed in the Act, an existing 
right of action is not taken away, But where the 
enactment deals with procedure only, unless the con- 
trary is expressed, the enactment applies to all 
actions, whether commenced before or after the 
passing of the Act.” 

The right of suit is expressly reserved to 
the Board by r. 33 (3). Therefore, there is 
no interference with the Board’s right of 
action. But the new rule introduces a new 
procedure. It prescribes a new period of 
limitation, which of course is a malter of 
procedure. : 

The presumption, therefore, applies in 
favour of this provision having a restros- 
pective effect. 

For these reasons I must allow the Civil 


(1) (1899) P D 236 at p. 245; 68 LJ P 101; 81 LT 
10; 8 Asp. M O 551. j 
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Revision Petition with costs of this Petition. 
The suit must be remanded for decision on 
the merits The costs of the proceedings 
in the lower Court will abide the result of 
the suit. 

A. Revision allowed. 


LAHORE HIGH COURT 
Letters Patent Appeal No. 48 of 1932 
December 13,1934 . 
ADDISON AND DIN Mouamuan, JJ. 
MOHAMMAD ALI AND ANOTHER 
— DEFEN Dants—ApPELLANTS 
versus 
GHULAM NABI—PLAINTIFF — 
RESPONDENT 

Punjab Redemption of Mortgages Act (II of 1913), 
8. 12—Co-sharers mortgagors—One co-sharer redeeming 
whole property—Two attempts by the other under Act 
failing —subsequent partition proceedings between par- 
ties—Other co-sharers' right to possession denied—Case 
referred to civil Court—Civil suit, if barred—The other 
co-sharer, if entitled to possession—Adverse possession— 
Letters Patent Appeal — J udgment under appeal not 
mentioning question of adverse possession—Inference. 

The appellants and the respondent were co-mort- 
gagors of a plot of land. Some time before 1914 the 
respondent redeemed the whole land and since then 
had been in possession to the exclusion of the ap- 
pellants, In 1914 and in 1928 the appellants made an 
infructuous attempt under the Redemption of Mort- 
gages Act, 1913. In 1929, when proceedings for the 
partition of land, including this area, commenced 
between the parties, the respondent claimed owner- 


ship of the area in dispute, mainly contending that ` 


the appellants were not entitled under the law to 
deny his right of ownership. He was referred to a 
Qivil Court: 

Held, (4) that the respondent could not, under any 
circumstances, be deemed to be a mortgagee of the 
land so as to attract the operation of the Redemption 
of Mortgages Act, his legal Position being merely 
that of a charge-holder, 

Gi) all that the appellants claimed from the 
Revenue Authorities under the provisions of the 
Redemption of Mortgages Act was an adjudication 
of the rights of the Co-mortgagors inter se and all 
that the Revenue Authorities decided was, that such 

“complicated questions would be better decided in a 
regular suit, 

(iii) that, no question of adverse possession could 
arise between the parties they being co-sharers, 
Wazir v. Girdhari (1)and Narain Das v. Saraj Din 
(2), dissented from Jhandu v. Nur Mohamad (3) 
followed. 

-A co-sharer who merely denies the right of the 
other co-sharers to enter into joint possession until 
they have paid to him their share of the charge on the 
property which he had defrayed cannot be considered 
to hold “adversely” to the others, Such denial does 
not imply any repudiation of the title of the other 
co-sharers but rather implies willingness to recognise 
their title provided ‘the charge in question is 
defrayed. 

Where the point of adverse Possession does not 
appear in the judgment under appeal, it should be 
taken to have been given up there and it cannot be 


raised in appeal. Harji Mal v. Devi Ditta Mal (4), 
relied on, 
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I...P. A. against the judgment of 
Justice Sir Abdul Qadir, Kt., dated 


May 9,1932, reversing that of the District 
Judge, Gujranwala, dated July 1, 1913, 
(which modified that of the trial Court 
dated December 23, 1930.) 
Mr. S. L. Puri, for Mr. 
Puri, for the Appellants. 
Mr, Abdul Karim, for the Respondent. 
Judgment.—This is a Letters Patent 
Appeal from the decision of a Judge of 
this Court. The material facts are these. 
The appellants and the respondent were 
co-mortgagors of aplot of land measuring 
27 kanals, 19 marlas. Some time before 
1914 the respondent redeemed the whole 
land and since then had been in posses- 
sion to the exclusion of the appellants. 
In 1914 the appellants made an infructu- 
ous attempt under the Redemption of 
Mortgages Act, 1913, and again in 1928 
they proceeded under same Act but’ failed. 
In 1929, when proceedings for the parti- 
tion ofland, including this area, com- 
menced between the parties, the respon- 
dent claimed ownership of the area in 
dispute, mainly contending that the 
appellants were not entitled under the law . 
to deny his right of ownership. He was 
referred to a Oivil Court. Both the 
trial Court and the District Judge dis- 
missed his suit, but on appeal the learn- 
ed Judge of this Court came to the 
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-conclusion that the appellants having twice 


taken action under the Redemption of 
Mortgages Act and failed, could not be 
allowed to re-open the same matter in the 
present, suit as an order passed by the 
Collector under s. 12 of the Redemption 
of Mortgages Act was conclusive between 
them. We are not, however, inclined to 
agree with this view of the law. Inthe 
first place, we are doubtful whether the 
respondent could, under any circumstances, 
be deemed to be a mortgagee of the land 
so as to attract the operation of the Red- 
emption of Mortgages Act, his legal 
position being merely that of a charge- 
holder. Secondly, all that the appellants 
claimed from the Revenue authorities 
under the provisions of the Redemption of 
Mortgages Act was an adjudication of the 
rights of the co-mortgagors interse and all 


that the Revenue authorities decided 
was, that such complicated questions 
would be better decided in a regulur 
suit. We have, therefore, no hesitation in 


holding that the decision of the learned 
Judge was erroneous in law. 
It was further strenuously contended 
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before us thatthe respondent had acquir- 
ed a good title by prescription, inas- 
“much as on both the previous occasions 
before the Collector, he had asserted a 
title which was. hostile to the appellants 
and as the first occasion when this was 
done was in 1914 and as the appellants 
took no steps within time to regain the 
possession of the land from the respon- 
dent, their rights inthe land in suit had 
been extinguished. In support of this 


contention, reliance was placed on 
Wazir v. Girdari 71 Ind. Cas, 847 
(1) and Narain, Das v. Saraj Din 


(2. But both these decisions have been 
dissented from by a Bench of this Court 
in Jhandu v. Nur Mohammad (3), which 
in our view lays down the correct law on 
the point. As remarked by the learned 
Judges in that case, “it is really diffi- 


cult to understand why a co-sharer 
who purely denies the right of 
the other co-sharer to enter into 


joint possession until they have paid to 
him their share of the charge of the pro- 
perty which he had defrayed should be 
considered to hold “adversely” to the others. 
Such denial does not obviously imply any 
repudiation of the title of the other co- 
sharers but rather implies willingness to 
recognise their title provided the charge in 
question is defrayed.” Besides, the point 
of adverse possession does not appear in 
the judgment under appeal, and should bs 
taken to have been given up there. If 
any authority is needed for this proposi- 
tion, reference may be made to Harji Mal 
v. Devi Ditta Mal (4). 

We, therefore, accept this appeal and 
dismiss the plaintiff's suit so far as itre- 
lates to 27 kanals 19 marlas of land, en- 
tered in Khatas Nos. 42 and 43. The 
respondent will pay the costs of the ap- 
pellants before us. 

D. Appeal accepted. 

(1) 71 Ind. Cas. 847; A I R 1923 Lah. 311. 

(2) 92 Ind. Cas. 980; 27 P L R 65; A IR 1926 Lah. 
3 


238. 

(5) 135 Ind. Cas. 506; 12 Lah. 671; 32 P L R 622; 
AI R1931 Lah. 744; Ind. Rul. (1932) Lah. 106. 

(4) 77 Ind, Oas., 398; 4 Lah. 36t; AIR 1924 Lah. 
107. 
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= MADRAS HIGH COURT 
Civil Revision Petition No. 1546 of 1933 
August 20, 1935 
CORNISH, J. 
Tue DEPUTY COMMISSIONER: or 
POLICE, MADRAS— PETITIONER 
— APPLICANT 
versus 
S. VEDANTAM AND oTHE8S—PLAINTIFF AND 
DEFENDANTS—RESPONDENTS 

Madras Motor Vehicles Taxation Act (ITI of 1931), 
ss, 8and9—Sale of motor car in execution of decree 
against owner—Clatm by Government for motor tax 
—Priority of Crown debis—Effect of attachment— 
English and Indian law. . 

Debts due tothe Orown by record or speciality 
have priority over all other debts, 

Even in the case of a simple debt the Orown would 
have the priorright to payment because whenever 
the right of the Crown and the right of the subject 
in respect of payment of a debt of equal degree 
compete, the Orown's right prevails. 

Tax due to the Government from a person under 
the Madras Motor Vehicles Taxation Act is a Crown 
debt and is entitled to priority over other debts. 

Where a decree-holder attached a motor car 
belonging to thejudgment-debtor and the car was 
sold and the proceeds paid into the Court and the 
Deputy Commissioner of Police made a claim in 
respect ofarrears of motor tax due by the judgment- 
debtor: 

Held, thatthe claim of the Government hed 
priority over the decree-holder’s claim, notwith- 
standing thefact that the car had been sold at the 
instance of the decree-holder. 

An attachment in India under the Civil Procedure 
Code does not create a charge or convert the attaching 
creditor into the secured creditor, 
` The fact that the Motor Vehicles Taxation Act 
provides some methods for recovering motor tax, does 
not exclude the Crown's power to enforce its 
prerogative right by other means. Inre Henley & Co. 
(1) Commissioner of Taxation, N. 9, W. v, Palmer (2), 
A. G. v. Leonard (3) and Tn re Clarke (4), relied or. 

O, R. P. under s. 115 of Act V of 1908 
and s. 107 of the Government of India Act, 
praying the High Court to revise the 
judgment of the Full Bench of the Court 
of Small Causes, Madras, in New Trial Ape 
plication No. &0 of 1932. l 

The Government Solicitor, for the Peti- 
tioner. 

Mr. S. Rajam Ayyangar, for the Respond- 
ents. : 

Judgment.—This isa petition to revise 
the order of a Full Bench of the Small 
Cause Court disallowing a claim based on 
the prerogative right of the Crown to be 
paid its debt in priority to other creditors. 
The Full Bench took the view that the 
debt in question was nct a Orown debt. 
This decision is so fundamentally wrong 
that I think a revision petition is justifi- 
ed. 

The facts shortly stated are that the 
respondent had obtained a money decree 
on a debt, and in execution had attached 
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and brought to sale a motor car belong- 
ing to his judgment-debtor. The decree was 
made on September 9, 1931 and the attach- 
ment made absolute on that date, The 
motor car was soldon November 23, 1931, 
for a sum of Rs. 53. On December 4, 
1931, the Crown, represented by the 
Deputy Commissioner of Police in charge 
of Licenses, sent a written noticeto the 
Court claiming Rs. 50 out of the money 
paid into Court (and which had not been 
paid out to the decree-holder), as arrears 
of tax due by the judgment-debtor under 
the Madras Motor Vehicles Taxation Act. 
This taxismade payable by the Actin 
respect of licenses, which owners of 
motor cars are required to take out 
under the Act. The arrears of unpaid 
tax due by the judgment-debtor were 
clearly a debt due to the Crown, that is 
to say a Orown debt, and the learned 
Advocate for the respondent has quite 
properly not attempted to justify the Full 
Bench’s decisionto the contrary. The debt 
being created by Act wasa speciality 
debt, and debts due to the Crown by 
record or speciality have priority over all 
other debts, Eyen regarding the debt as 
asimple debt, the Crown wou!d have the 
prior right to payment over the respondent, 
because whenever the right of the Grown 
and the right of the subject in respect of 
payment of a debt of equal decree compete, 
the Crown’s right prevails: In re Henley 
& Co. (1) Commissioner of Taxation, N.S. 
W. v. Palmer (2). 

It has been contended that the money 
paid into Court had become the decree- 
holder’s money, and was no longer avail- 
able to the Crown for the satisfaction of 
its debt. No doubt under English Law 
if the subject has completely executed 
his distress by actual sale of his debtor’s 
property before distress proceedings are 
taken by the Crown, the Crown's right will 
be defeated: A. G. v. Leonard (8). But this 
is because under the English Law a 
creditor is, after seizure of his debtor's 
goods under a writ of fifa, in the position 
of a secured creditor, with a legal right 
to have the goods sold and to be paid out 
of the sale proceeds, see In re Clarke (4). 
But the effect of an attachment in 
India under the Civil Procedure Code is not 


(3) (1883) 88 Oh D 622; 57 L J Oh 860; 52 LT 624; 
37 W R 24. 

(4) (1898) 1 Oh D 336; 67 L J Oh 234; 78 L T 275; 
46 W R 337, 
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or to convert the at- 
a secured creditor, 


to create a charge 
taching creditor into : 
The money, the sale proceeds, being in 
Court, and unpaid to the decree-holder, 
I think that the Court on receiving notice 
of the Crown debt was bound to recognise 
the Crown's prerogative right to priority 
of payment of its debt out of that money, 
The question is covered by authority. Jn 
Jayanoda Bala Dossee v. Butto Kristo 
Batragee (5), the plaintiff in a pauper suit 
had obtained a decree for the conveyance 
of property to him by the defendants, 
Defendants were further ordered to pay 
the court-fee as certified. The plaintiff 
afterwards attached and gold other property 
of the defendants and the proceeds were 
paid intoOourt. The Government Solicitor, 
of course representing the Crown, applied 
to have the certified amount of court-fees 
paid out of this money. The application 
was allowed. “It seems to me” said Sale, J: 
“that, inasmuch as the Orown represented by 
the Government Solicitor is entitled to precedence 
over all other creditors, no necessity exists for at- 
tachment of the fund before claiming payment, The 
Court is bound by 8. 284 of the Code to pay the 
proceeds of the attached property to such parties 
as are entitled under the decree to recover the same, 
and, inasmuch as I must hold that the Crown is 
entitled to be paid the amount of the court-fees in 
precedence to the plaintiff by whom the amount in 
Court was realised, it follows that the Orown is 
entitled to an order for payment of its dues in priority 


out of that sum," 

It was next contended that the Motor 
Vehicles Taxatien Act provided the pro- 
per methods of recovering the debt in 
ss. 8 and 9, and that the Crown should be 
left to take those remedies, Under s. 8, the 
Crown might have seized the debtor's motor 
car for non-payment of the tax, and 8.9 
gave the power to levy by a distraint of the 
debtor's property for the debt due. But 
I think that these particular provisions do 
not exclude the Crown’s power to enforce 
its prerogative right by other means. In 
In re Henley & Co. (1) (supra) it was held 
that notwithstanding that the Income Tax 
Act gave the Crown the right to distrain 
upon a debtor's chattels for arrears of tax, 
this did not prevent the Crown from 
putting forward its claim in liquidation 
proceedings, 

I hold, therefore, that 
lower Court must be Teversed, that the 
proper order is that the Crown is entitled to 
receive payment of its debt for Rs. 50 
out of the money in Court, and that this 
petition must be allowed with costs 
throughout. 


the order of the 


A. Order reversed. 
(5) 33 O 1040; 10 O W N 857, 
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_, MADRAS HIGH COURT 
Civil Revision Petition No. 305 of 1934 
August 13, 1935 
VENKATRAMANA Rao,J. 
SOMASUNDARAM OHETTI—-PLAINTIFF— 
PETITIONER 
versus 
CHIDAMBARAM CHETTI—DEFENDANT 
— RESPONDENT 

Court Fees Act (VII of 1870!, s.7 (v)—Suit by 
trustee to recover property—Matam dedicated to charity 
and inalienable—Mode of valuation—Matam, whether 
a house, 

The plaintiff instituted a suit to recover pessession 
of asite and building alleging that the building 
was built by his ancestors for the purpose of afford- 
ing shelter to pious Nattukottai Chetties and for 
keeping certain things which were usually taken on 
the occasion of the procession of alocal deity and 
that he was the hereditary trustee of the said prop- 


erty : 

Held, that on the allegations made in the plaint 
the suit matam was clearly a house within the 
meaning of s, 7 (v) of the Court Fees Act and the 
fact that the property was dedicated to charity and 
inalienable did not make any difference as regards 
the court-fee payable, In re Syed Muhammad Gouse 
(1), followed, Rajagopala Naidu v. Ramasubramania 
Ayyar (2), distinguished. 

Ri . under ss. 115 of Act 
V of 1908 and 107 of the Government of 
India Act praying the High Court to re- 
vise the order of the Court of the Sub- 
ordinate Judge, of Sivaganga in C. M.A. 
No. 6 of 1933 preferred against the order 
of the Court of the District Munsif of 
Sivaganga dated July 4, 1933, and made 
in O. 8. No. 210 of 1931. 

Mr. V. Ramaswami Iyer, for the Peti- 
tioner, 

Mr. A. Srinivasa Iyengar, 
pondent. 

Judgment.—tThe plaintiff seeks to re~ 
cover possession of the plaint site and 
building alleging that the said building 
was built by his ancestors for the pur- 
pose of affording shelter to pious men 
amongst Nattukotiai Chetties as well as 
for keeping certain things which are usual- 
ly takenon the ovcasion of the proces- 
sion of a local God, that he is the heredit- 
ary trustee, and that defendant isin 
wrongful possession of the said property. 

The defendant claims title tothe property 
` in his own right though he admits that 
the building was intended by his ancestors 
for being used by sadhus and that he is 
the trustee. The plaintiff valued the plaint 
site and matam under s. 7, cl. (v), of the 
Court Fees Act, at Rs. 1,000. The defen- 
dant objected to the valuation on the 
ground that the property was 
Rs. 7,0(0. An issue was raised whether 
the suit was beyond the pecuniary juris- 


for the Res- 
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diction of the District Munsif's Court. Th® 
learned District Munsif appointed a Com- 
missioner to value the property and he fixed 
the valuation at Rs. 4,425 and returned 
the plaint for presentation to the proper 
Court, On appeal the Subordinate Judge 
confirmed the said order. 

It is contended before me by Mr. Rama- 
swami Ayyar for the plaintiff that the suit 
property is nota house within the meaning 
of s. 7, cl. (v), of the Court Fees Act, and 
that it is charity property in which the 
plaintiff has no beneficial interest and in- 


alienable and that there is no market 
value forit. I donot agree with the said 
contention. On the allegations in the 


plaint that thesuit matam was intended 
and used asa shelter for picus Nattukottat 
Chetties, and therefore designed and used 
as a human habitation, it would clearly 
be a house within the meaning of s. 7 (y). 
I do not see how any question of beneficial 
interest or alienability has anything to do 
with the question of court-fee. This case is, 
in my opinion, really covered by the decision 
in In re Syed Muhammad Gouse (1) where 
a suit was filed for declaration that plain- 
tiffas the sajjadanashin of two durgas was 
entitled to possession thereof and of the 
properties attached to them from a rival 
trustee. His Lordship, Madhavan Nair, J. 
held that the case fell under s,7, cl. (y) 
of the Oourt Fees Act. His Lordship 
observed therein, “I am unable to see how 
the question as to whether the plaintiff 
has or has not any beneficial interest in 
the properties that he sues for can make 
any difference as regards the court-fee 
payable by him.” I entirely agree with 
the observation. Mr. Ramaswami Ayyar 
relied on Rajagopal Naidu v. Ramasubra- 
mania Ayyar (2). Tt has no application to 
the facts of this particular case, The 
subject-matter with which  Rajopala 
Naidu v. Ramasubramania Ayyar (2), ` 
dealt was a temple, and therefore res extra 
commercium and it hasno market value. 
The order of the lower Court is right. The 
revision petition fails and is dismissed 
with costs 

A, Petition dismissed. 

(1) 48 MLJ 571; 88 Ind. Cas. 209; A IR1925 
Mad. 804; (1925) M W N 252; 22 L W 163. 

(2) 46 M782; 74 Ind. Oas. 198; AIR 1924 Mad. 
19; (1923) M W N 550; 45 MLJ 274; RL W 326; 
33 ML T 21 (FB). 
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CALCUTTA HIGH COURT ` 
Civil Appeal No. 200 of 1934 
May 17, 1935 
HENDERSON AND R. C. Mırrer, JJ. 
BIR BIKRAM KISHORE MANIKYA 
BAHADUR— A PPRLLANT 

versus 

KHALILER RAHAMAN—RESPONDENT. 

Execution—Limitation~Res judicata- -Question of 
limitation adjudicated—Whether can be again rais- 
ed—-Hxecution application beyond time—Part pay~ 
ment outof Court alleged to save limitation— 
Notice on judgment-debtor—On date fixed, applica- 
tion of decree-holder dismissed for not taking steps— 
Subsequent application—Judgment-debtor raising plea 
of li nitation—Held, he could raise—Civil Procedure 
Cod: {Act V of 1908), s. 88 (3) (5)—The sub-sections 
are distinct. 

If there is an adjudication on the question of 
limitation either expressly or by necessary implica- 
tion that the earlier application for execution was 
in time, the judgment-debtor cannot raise that self- 
same question again. 

Beyond three years of the date of the decree, the 
first application for execution by the decree-holder 
was filed. In that application the decree-holder 
stated that the judgment-debtor had paid him out 
of Oourt a part of thesum which he wanted to 
certify under the provisions of O, XXI, r. 2, the 
application for execution was not registered on that 
date, inasmuch ason the face of it, it was barred 
by limitation having been presented more 
than three years from the date of the decree, The 
Court issued a notice upon the judgment-debtor to 
file objections, if any, with regard to the question of 
limitation.. But he did not appear with the result 
that the Oourt registered the application for execu- 
tion, Another notice under O. XXI, r. 22, was 
issued upon the judgment-debtor for putting in 
his objections, if any, to the execution of the decree. 
On that date the application was dismissed, as the 
decree-holder had failed to take steps. Subsequent- 
ly, another application for execution was filed, 
Thereupon the judgment-debtor contended that the 
application was barred by time; | 

Held, that there was no adjudication on question of 
limitation either expressly or by necessary implica- 
tion, that the earlier application was in time and 
that it was open to the judgment-debtor to raise 
the question of limitation. Mungal Pershad Dichit 
v. Gtrja Kant (1), distinguished, Khosal Chandra v. 
Ukiladdi (2), relied on, 

Sub-section (5), s. 86, Civil Procedure 
entirely distinct from sub-s. (3). The two are really 
dealing with two quite distinct matters. Sub-sec- 
tion (5) is really a proviso to sub-s, (l)and sub- s. (3) 
deals with the question of execution and is inde- 
pendent of sub-s, (1) 

O: A. from appellate order of the 
Sub-Judge, First..Court, Tippera, dated 
November 21, 1933. 

Messrs. Jogesh Chandra Roy and 
Amarendra Mohan Mitra for Mr. Birendra 
Chandra Das, for the Appellant. 

Mr, Ajit Kumar Dutt, for the Respondent. 

Henderson, J.—This appeal is against 
an order rejecting an application filed by 
the appellant under the provisions of s. 47, 
Civil Procedure Code. The appellant in- 
stituted a suit for ejectment against the 


Code, is 


BIR BIKRAM KISHORE v. KHALILER RAHAMAN (OAL) 


637 


respondent. He lost it and was made 
liable for costs. Why the appellant does 
not pay this petty sum and put an end 
to this matter, we cannot conceive, Be 
that as it may, he paid nothing and the 
respondent eventually took out execution, 
Two grounds have been taken, the first 
being that the application is barred by 
limitation and the second being that con- 
sent is necessary under s. 86, Civil Pro- 
cedure Code. Prima facie the application 
for execution was barred by limitation. 
The respondent attempted to save limita. 
tion by an allegation that a sum of Ra. 3 
had been paid out of Court. This allega- 
tion has not been specifically investigated, 
A notice for which there is no provision 
in the Code was served on the appellant's 
agent. Then a notice under O. XXI, r. 22, 
was issued on March 1, 1932. The date 
fixed for the filing of an objection by the 
appellant was March 29, 1932. The ap- 
pellant, did not appear and the Munsif 
passed an order in these terms: “The case 
is dismissed for default without cost,” The 
present execution was started at a later date, 

The contention of the respondent is that 
it is no longer open to the appellant to 
raise the plea of limitation, In our judg- 
ment that contention cannot be supported. 
As I have already noted, it was open to 
the appellant to file an objection 


on 
March 29, 1932, and he did not do go. But 
the Munsif did not proceed to pass any 


order which must, by necessary implication 
show that he thought that the decree- 
holder was entitled to go on with the 
execution. The only thing which had to 
be done on March 29, wasto see whether 
the appellant filed an objection or not, 
The order dismissing the case for default 
was, therefore, quite unreasonable.. It 
cannot be interpreted as having any definite 
meaning. As there is nothing to show that 
the question of limitation was by implica- 
tion decided, it is still open to the ap- 
pellant to raise it. On the second point both 
the Courts below held that no consent is 
necessary because the respondent is a 
tenant of the appellant and, therefore, is 
entitled to institute a suit without consent 


under the provisions of sub-s, (5), 8. 86. 
In our opinion, sub-s. (5), is entirely 
distinct from sub-s. (3). The two sub- 


sections were really dealing-with two quite 
distinct matters. In view of the plain 
terms of sub-s. (3) we are of opinion that 
the consent referred to is necessary before 
the respondent can proceed against the 
property of the appellant. 
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This appeal must, therefore, be allowed 
and the orders of the Courts below dis- 
missing the appellant’s objection must be 
set aside. The appellant must be allowed 
to file an objection on the ground of 
limitation, and the matters will be de- 
termined upon such evidence as the parties 
may adduce. The Munsif is also directed 
to give the respondent requisite time to 
apply for the consent referred to in s. 86 
of the Code, Wemake no order as to 
costs. 

R. C. Mitter, J.—I agree with the order 
passed by my brother. The decree for 
costs was passed on December 12, 1928. 
The present application for execution of 
the decree was filed on February 23, 1933, 
which is said to have been putin within 
time by reason of the provisions of cl. 5 
of Art. 182, Limitation Act. To follow 
the argument of the decree-holder a few 
dates are necessary. On January 2, 1932, 
that is to say, beyond three years of the 
date of the decree, the first application 
for execution by the decree-holder was 
filed. Inthat application the decree-holder 
stated that the judgment-debtor had paid 
him out of Court a sum of Rs. 3 which 
he wanted to certify under the provisions 
of O. XXI, r. 2; the application for 
execution was not registered on that date, 
inasmuch as on the face of it, it was 
barred by limitation having been presented 
more than three years from the date of 
the decree. The Court issued a notice upon 
the judgment-debtor to file objections, if 
any with regard to the question of limit- 
ation by January 28, 1932. The notice 
was fserved on the judgment-debtor but 
he did not appear with the result that 
the Court registered the application for 
execution, on February 2, 1932. Another 
notice under O. XXI, r. 22, was issued 
upon the judgment-debtor fixing March 28, 
asthe date for putting in his objections, 
if any, to the execution of the decree. 
March 28, was agholiday and the matter was 
taken up on March 29. On that date the 


Court recorded an order in this form : 

a March 28 being a holiday, the case is taken 
up to-day. Notice served. No further steps 
taken. The case is dismissed for default without 


costs.” 


The judgment-debtor says that cl. 5 
of Art. 182 does not apply because 
the application for execution which was 
filed on January 2, 1932, was not an 
application made in accordance with law 
within the meaning of that clause, it being 
an application which was barred by 
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limitation. The question is whether th? 
judgment-debtor is entitled to raise the 
point as to whether the application ‘for 
execution which was made on January 2, 
1932 was an application for execution made 
beyond time. On this point both the 
Courts below have held that the judgment- 
debtor ,was not entitled to raise that 
question by reason of the principle en- 
uneiated inthe wall-known case Mungal 
Pershad Dichit v. Girja Kant (1). I 
agree with my brother that the lower 
Courts have taken an incorrect view of 
the matter. The principle is that if there 
is an adjudication on the question of 
limitation either expressly or by neces- 
sury implication that the earlier applic- 
ation was in time, the judgment-debtor 
cannot raise that self-same question 
again. In this particular case there was 
no adjudication that the application put 
in on January 2, 1932, wasin time. The 
only question is whether suca an ad- 
judication was made by necessary implic- 
ation. 

The notice which was issued on the 
to file objection, if any, 
with regard to the question of limitation, 
by January 2°, 1932, is a notice not pro- 
vided by law at all. When executicn ofa 
decree is applied for beyond a year ofits 
date, the only notice provided for under the 
Code, is notice under O. XXI,r. 22, and 
the judgment-debtor is entitled to come 
in and object to the execution of the 
decree on any valid ground after getting 
the notice under that rule. In this case 
after the application for execution has been 
registered, such a notice was issued, but on 
the date on which the judgment-debtor 
was asked to show cause, the Court dis- 
missed the application for execution stating 
that the decree-holder had not taken any 
further steps. If after service of notice on the 
judgment-debtor under O. XXI, r. 22, 
the executing Court had issued any 
further process in aid of execution, or had 
asked the decree-holder to take further 
steps in that respect, it could have been 
said that there was an adjudication that 
the application for execution was in time 
by necessary implication. But the fact 
that the application for execution was dis- 
missed for default of the decree-holder 
of the same date when the judgment- 
debtor was asked to show cause, militates 
against the view that there was an ad- 
judication that the application for execution 


(1) 80 51;110L R113; 8 IA 123; 4 Sar, 248 
(PO) 


1935 


had been made in time, by necessary 
Implication, In this connection I may quote 
here the following observation of Mookerjee, 
J., and Vincent, J, in Khosal Chandra 
v. Ukiladdi (2), at p. 117: 

“These cases affirm the doctrine that where the 
question, whether the execution of the decree is 
barred by limitation, is not decided because the 
parties do not appear, there is obviously no bar 
to the adjudication of the objection when actually 
raised at a later stage of the proceedings. lt is 
manifest that here the question of limitation cannot 
be said to have been decided even by implication 
when the third application for execution was dis- 
missed for default on March 28, 1905. The mere 
issue of a notice under a. 248, Qivil Procedure 
Code, not followed by any order for execution or 

y any act of (the Court such as attachment of 
. property in furtherance of execution, cannot be 
construed as an adjudication by the Court that the 
application is not barred by limitation, and is 
maintainable under the Jaw.” 


I should add that the later cases have 
modified this statement of the law to a 
little extent, it being held that even if 
there be no attachment, the question that 
the application is in time will be deemed 
to have been decided in favour of the 
decree-holder by necessary implication if 
the Court after service of notice under 
O. KAI, r. 22, simply asks the decree- 
holder to take further steps in aid of 
execution. For these reasons I agree with 
my brother, that the question which was 
raised in the lower Courts, has been 
wrongly decided. All that is now necessary 
is that it must be further considered whe- 
ther the application of January 2, 1932, 
was barred or not; and for the purpose of 
consideration of this question, the fact 
whether Rs. 3 had been paid by the 
judgment-debtor out of Court on October 2, 
1931, must be ascertained, and if paid, whe- 
ther under circumstances which will bring 
the case within the provisions of s. 20, 
Limitation Act. With regard to the inter- 
pretations put upon the different clauses 
of s. 86 of the Oode, I entirely agree 
with my brother. I am definitely of opinion 
that sub-s. (5) is really a proviso to sub- 
8. (1). Sub-s, (3) deals with the ques- 
tion of execution and is independent of 
sub-s, (1), 

D. Appeal allowed. 
(2) 14 O W N 114; 8 Ind. Cas. 47, 

“Page of 14 0. W.N,— [Ea] 
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LAHORE HIGH COURT 
Second Oivil Appeal No. 304 of 1935 
July 19, 1935 
4 Broxetr, F. 

Tar MUNICIPAL COMMITTEE, 
AMRITSAR—DEFENDANT— A PPELLANT 
‘Versus 
Musammat GUJRI—Puatntirr— 

RESPONDENT 

Punjab Municipal Act (III of 1911),s 172—Statu- 
tory right to remove encroachments erected without 
permission—Limitation, if any exists -~~ Acquisition of 
prescriptive rights, if avail against right—Remedy of 
aggrieved party for unlawful removal — Limitation 
Act (IX of 1908), Sch. I, Art. 146-4. 

The Municipal Committee does not lose its statutory 
right of removing encroachments from the site of the 
streets through the acquisition of prescriptive right 
to resist a suit of the class mentioned under Art, 146-A, 
Limitation Act. Section 172 of the Punjab Municipal 
Act, gives a statutory right to Municipal Committee in 
the Punjab to remove any encroachment erected with- 
out permission, and there is no limitation in point of 
time, except that compensation must be paid if the 
structure ismore than three years old. The exercise 
of a Committee's right under this section ig not 
the same as the institution of a suit for possession 
and the operation of Art. 146-A is limited to such 
suits. Abaji Ragho v. Municipality of Jalgaon (1), 
dissented from. Publie Prosecutor v. Varadarajulu 
Naidu (2), followed. Ashutosh Sadukhan v. Corpora- 
tion of Calcutta (3), distinguished. ; 

The remedy of an aggrieved party for the unlawful 
removal of a projection by a local authority is a 
suit for compensation and not a suit for injunction. 
This rule applies toa case where the Municipal Com- 
mittee has not made any tender of com pensation before 
removal of the structure. Mothe Achayya Garu v, 
Municipal Council of Ellore (4), referred to. 

S. C. A. from the decree of the Senior 
Subordinate Judge, with special appellate 
powers, Amritsar, dated February 1, 1935, 
reversing that ofthe Subordinate Judge, 
Fourth Ulass, Amritsar, dated August 17, 
1934. 

Messrs, Shamair Chand and Sham Das, for 
the Appellant. 

Mr. G. R. Khanna, for the Respondent, 

Judgment,—A_ thara for some years 
past existed outside the plaintiff's house 
in Amritsar. The Municipal Committee, 
for the purpose of constructing a drain 
along the side of the street, has removed 
this thara without „the consent of the 
plaintiff. The plaintiff sues for an in- 
junction to compel the Municipal Com- 
mittee to restore the thara, alleging that 
she had been the owner of the site under 
the thara for the last 100 years, The 
Committee relies on the fact that the struc- 
ture projects beyond the : building line of 
the street and that the Committee has a 
statutory power to remove encroachments 
on the street either under s. 172 or 175 
of the Municipal Act, subject to payment 
of compensation, 


L40 


The trial Court dismissed the plaintiff's 
suit, holding that the plaintiff had failed 
to prove that she was the owner of the site 
under the thara. On appeal, the Senior 
Subordinate Judge held that the plaintiff 
had acquired a prescriptive right in the 
thara which had existed at least since 1896 
and that the Committee had lost the 
statutory right of removal, even if it was 
in fact the owner of the site, The plaint- 
tiffs suit has .been decreed, and the 
Committee has instituted a second appeal. 

There is no proof that the plaintiff ever 
acquired any title in the site under the 
thara, otherwise than by prescription, and 
no projection is shown ina plan of 1883, 
which has been produced from Municipal 
records and was prepared by the City 
Engineer of that time. The first indication 
of the existence of the thara occurs in 
1896. Many Municipal records were des- 
troyed by firein 1919, so that it is impos- 
sible to say whether the thara was built 
with the permission of the Committee or 


not, 
For the plaintiff's prescriptive title 
reliance is placed on Art. 146-A of the 


Indian Limitation Act. This provides that. 


a suit by a local authority for the posses- 
sion of any part of a public street from 
which it has been dispossessed must be 
brought within thirty years from the date of 
dispossession. The trial Court took the 
view that the mere erection of a thara ora 
small platform at the side of the street does 
not amount to dispossession of the Com- 
mittee, and I am not sure that this view 
is not the correct one. It'is notorious that 
house-holders and shop-keepers in this 
part of the country regard themselves as 
- entitled to make use of public streets for 
the purpose of improving the means of 
access to their housesor shops. Sometimes 
the consent of the local authority is obtained 
and sometimes itis taken for granted ; but 
in either case it is doubtful whether the 
erection of a small projection on the street, 
without enclosure or roof, is intended as an 
assertion of ownership over the site or is 
meant to oust the Committee from its right 
of constructing drains along the eide of the 
street or to prevent it from performing the 
various duties which the maintenance of the 
public streets entails. 

16 is unnecessary to pursue this question 
further, however, since it has been held that 
the Municipal Committee does not lose its 
statutory right of removing encroachments 
from the site of the streets through the 
acquisition of prescriptive right to resist a 
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suit of the class mentioned under Art. 146-A. 
It is true that a different view was taken in 
Abaji Ragho v. Municipality of Jalgaon (1) 
but this decision merely followed an earlier 
judgment of the same Court, which was 
considered to be binding, and one of the 
judgments delivered in that case gives 
reasons for doubting the correctness -of 
the earlier judgment. The view that a 
Municipal Committee does not necessarily 
lose its statutory right owing to the pro- 
visions of Art. 146-A was taken in 
Public Frosecutor v. Varadarajulu Naidu, 
81 Ind. Cas. 594 (2) in which a number of 
earlier decisions were discussed, and with 
this decision I respectfully agree. Sec- 
tion 172 of the Punjab Municipal Act gives 
a statutory right to Municipal Committees in 
the Punjab to remove any encroachment 
erected without permission, and there is 
no limitation in point of time, except that 
compensation must be paid if the structure 
is more than three yearsold. The exercise 
of a Committee’s right under this section 
is not the same as the institution of a suit 
for possession and the operation of 
Art. 146-A is limited to such suits. Ashutosh 
Sadukhan v. Corporation of Calcutta, 
49 Ind. Cas. 93 (3) has been cited on behalf 
of the plaintiff, but itis not of assistance, 
since it was held that the Local Municipal 
Act did not apply to the structure in 
dispute. It has been: further held in 
Mothe Achayya Garu v. Municipal 
Council of Ellore, 4 Ind. Cas, 828 (4), that 
the remedy of an aggrieved party for the 
unlawful removal of a projection by a 
loca) authority is a suit for compens- 
ation and not a suit for injunction : and 
this rule appears applicable in the present 
case, as it does not appear that the Muni- 
cipal Committee made any tender of 
compensation before the structure was 
removed. 

Under O. XLI, r. 25, Civil Procedure 
Code, I remand the suit to the trial Court 
for the assessment of the compensation to 
which the plaintiff is entitled. Returm to 


be made in four months; ten days for 
objections. 
N Suit remanded. 


(1) 46 B 335; 64 Ind. Cas. 202: 23 Bom. L R 1028; 
A [R 1922 Bom 11). E 

(2) 81 Ind. Oas. 894;47 ML J 470; 20 L W 573; 
47 M 716; 25 Cr. L J 1070; (1924) M WN 880;A IR 
1925 Mad, 64. 

(3) 49 Ind Oas. 93; 28 O L J 494. 

(4) 4 Ind, Cas. 828. 
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LAHORE HIGH COURT 
Miscellaneous Second Civil Appeal No. 
1726 of 1933 
July 12, 1934 
AGHA HAIDAR, J. 
Firm BISHAN DAS-BRIJ LAL— 
JUDGMENT- DEBTORS—A PPELLANTS 


versus 
Freu BRIJ MOHAN-LAKHMI NARAIN 
—DECREE-HOLDERS — RESPONDENTS 

` Execution-—Judgment-debtor voluntarily absent— 
Court considering execution properly and impliedly 
holding decree capable cf execution —Judgment- 
debtor, whether can subsequently raise objection that 
execution is barred by time—Limitation Act (IX of 
1908), s. 5—Time spent in review proceeding in 
lower Appellate Court—Whether constitutes sufficient 
cause for delay in filing appeal within meaning of s. 5. 
~ Where in execution proceedings the Court properly 
considers-the question of execution on such material 
as it had before it in the voluntary absence of the 
judgment-debtor and holds by necessary implication 
that the application ‘is maintainable and the decree 
capable of execution, the judgment-debtor cannot 
subsequently raise an objection that the execution 
was barred by time, Husein Ahmad Khan v. Mahamad 
Sahid (1), K. Rajilagiripathi v. K. B. Sankaran (2), 
and Subramanian Chettiar v, Ramanadhan Chettiar (3), 
relied on. 

Where the appellant shows sufficient cause within 
the meaning of 8,5, Limitation Act, for not filing the 
appeal within time as he was prosecuting with due 
diligence his application for review in the lower 
Appellate Court, the appeal cannot be held to be 
barred by time. 
| Mise. 8. C. A. from the order of the Addi- 
tional District Judge, Lyallpur, dated 
March 6, 1933. 

Mr. Iqbal Singh, for the Appellants. 

Mr. Nawal Kishore, for the Respondents. 

Judgment.—This appeal arises out of 
Certain proceedings connected with the 
execution of a decree. The two Courts 
below have held that the application of 
the decree-holder for execution is within 
time. The judgment-debtor has come up 
to this Court in second appeal. | 
_ The facts out of which the application 
under appeal arose are as follows. On 
June 22, 1927, a decree was passed by the 
Small Cause Court at Bombay in favour 
of the respondent. On October 11, 1927, 
this decree was transferred for execution to 
the District Judge, Lyallpur, and the 
case was transferred to the Court of the 
Subordinate Judge in due course, On 
November 25, 1927, the Subordinate Judge 
made an order that as noone was present 
andthe Court had waited for a sufficient 
time, the case may be consigned to the 
record room. -On October 8, 1931, the 
record was received by the Bombay Small 
Cause Court with an intimation of nən- 
satisfaction of the decree. On November 
29, 1931, an application (D, H-1) was 
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made on behalf of the decree-holder in the 
Court of Small Causes at Bombay. In this - 
application it was stated that on April 
27, 1930, a step-in-aid of execution had 
been taken by the decree-holder in thé 
Civil Oourt at Lyallpur, Punjab. The 
application concluded with the prayer for 
the issue of a nolice to the defendants to 
show cause why execution should not issue 
and further that the notice be sent by 
registered post. This application was duly 
verified at Bombay before the Judge Mr. 
A. A. Chitre. Notice was ordered to issue 
by registered post as prayed. This order 
is also dated November 19, 1931. This 
notice was returned to the Small Cause 
Court at Bombay on December 14, 1931, 
with the word “refused” endorsed upon 
it. Then we have a copy of the decree duly 
signed by the Chief Judge, Small Cause 
Court, with the order “execution to issue”, 
This order isdated December 21, 1931. 
On April 14, 1932, a fresh transfer cer- 
ficate was issued by the Small Cause 
Court at Bombay and was received at 
Lyallpur on April 21, 1932. On May 
2, 1932, the present application for execu- 
tion of the decree was put in by the decree- 
holder, The judgment-debtor raised an 
objection that the application was time- 
barred. 

The case was argued before me at very 
considerable length by the Gounsel. for 
the judgment-debtor. He urged that the 
Court of Small Causes at Bombay had no 
jurisdiction todecide the question of the 
maintainability or otherwise of the appli« 
cation as regards the question of limitation. 
Counsel for the appellant also argued that 
Ex. D.H-1 was not duly proved. I do not 
see any force in this last contention. The 
document appears to have been duly exhi- 
bited inthe trial Court. It is a certitied 
copy of a document which had been filed 
in the Court of Small Causes at Bombay, 
and in my opinion, this objection is too 
late to be entertained seriously, Exhibit D, 
H.-L contains a recital that an application 
for execution had been made on April 22, 


.1930, in the Civil Court at Lyallpur, that is 


amounted to a step-in-aid of execution and, 
therefore, the decree was capable of ex. 
ecution and was not time-barred. It is 
true thatno copy of the application dated 
April 22, 1931, is forthcoming but the fact 
isrecitedin aduly verified application 
bearing date November 19,1931. Notice 
was issued under registered cover to the 
judgment-debtor to show cause why ex- 
ecution be not issued and we may take it 
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that notice was received by him but he 
‘refused to accept it. I would, therefore, 
take itthat notice had been duly given 
to him end he cannot improve his position 

by simply endorsing the word ‘refused’ on 
it: In this state of things the Court on 
the application of the decree-holder ordered 
execution to issue. This was on December 
21, 1931, This order has never been 
challenged and rightor wrong has become 
final, In April following a transfer certi- 
ficate was issued and the decree was 
received by the lLyallpur Court for 
execution. The position, therefore, is 
that the Small Cause Court at Bombay, 
which had passed the decree after duly 
serving the defendant with notice, made an 
order that the decree was to be executed. 
In my opinion the executing Court had 
jurisdiction to decide this question. Imay 
point out as a matter of common sense 
that it would not serve any useful purpose 
ifthe Courts were to transfer all sorts of 
dead and defunct decrees, which may be 
lying intheir office for execution to other 
Courts. The Court properly considered 
this question on such material as it had 
before it in the voluntary absence of the 
judgment-debtor and held by necessary 
implication that the application was 
maintainable and the decree was capable 
of execution. In this view I am supported 
by Husein. Ahmed Khan v. Muhammad 
Sahid (1), K. Rajitagiripatht v. K, B. 
Sankaran (2), and Subramanian Chettiar v. 
Ramanadhan Chettiar (3), not cited by 
any party, 

. The question is not altogether free from 
difficulty and perhaps some kind of argu- 
ment can be put forward on behalf of the 
judgment-debtor, In this state of affairs 
{think it would be in the interests of 
justice toadopt the view which would help 
the decree-holder in reaping the fruits of his 
decree. The view that I accept is, I be- 
lieve, a possible view and J, therefore, 
affirm the order ofthe Court below and 
dismiss the appeal with cosis, The ad 
interim order which was made absolute on 
May 4, 1934, is discharged, f 

. A preliminary objection was taken by 
the Counsel for the respondent at the 
hearing of the appeal that it was barred 
by limitation, The appellant filed an 
affidavit of his Counse] Mr. Iqbal Singh, 


and on a persual of it I am satisfied 

(1) 15 Bom, 28, 

(2) AIR 1924 Mad 673; 80 Ind, Oas, 103; 47 M 641; 
19 É W 650; 47 ML J 4; (1924) M WN 527. 

(3) AI R 1929 Mad. 199; 116 Ind. Cas, 113; (1929) 
M W N 36; 29 L W 246; Ind, Rul, (1929) Mad, 497, 
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that the appellant had shown sufficient 
cause within tha meaning ofs.5, Limita- 
tion Act, for not filing the appeal in this 
Court within time as he was prosecuting 
with due diligence his application for review 


in the lower Appellate Court. I overrule 
the preliminary objection. 
D. Appeal dismissed, . 


ALLAHABAD HIGH COURT 
Second Civil Appeal No. 1121 of 1931 . 
February 21, 1935 
SULAIMAN, O. J., AND BENNET, J. . 
AMBA DATT SATTI AND ANoTHER— 
DEFENDANTS — Å PPELLANTS 
versus 


SECRETARY or STATH— PpAINTIRE ` 
—RESPONDENT 

Grant—Construction—Grant to defendants _ long 
before Tenancy Act—Grantee authorised to settle all 
lands within certain boundary —Held, on a construc- 
tion of the grant that defendants were not liable to 
ejectment. ; 
The defendants were granted a certain village 
long before the Agra Tenancy Act came into exist- 
ence. The document authorised the grantee to settle 
or “ abad karo” all the lands that fell within cer- 
tain specified boundaries and provided that the 
settling cultivator who brought the entire land under 
cultivation would be considered a full or perma- 
nent tenant, and that if he failed to settle all lands 
and it remained uncultivated or waste, the Govern- 
ment would have power to make over the village to 
somebody else for purposes of settlement; butthat . 
if he settled the whole, he would be entitled to it. 
The power to revoke the grant was reserved in case 
the grantee ‘failed to bring the entire village under 
cultivation, There was no mention of a right of 
ejectment in any other contingency : 


Held, that the defendants could not be treated 
merely as tenants-at-will and the defendants had 
heritable rights as tenants liable to pay rent, but 


not liable to ejectment at will. 
S. C. A. from the decision ofjthe District 
Judge, Kumaon, dated July 8, 1931. : 
Messrs. P. L. Banerji and B. L, Dare, 
for the Appellants. ` i : 


Judgment.—This is a defendant's ap- 
peal arising out of a suit brought by the 
Secretary of State through the Notified Area 
Committee, Ramnagar, against the de- 
fendants for ordering the latter to execute 
a lease for a period of 30 years, and in 
default to be ordered to be ejected. The 
plaintiff's case was that the land belonged’ 
to the Government aes proprietor and that: 
the defendants were tenants at-will liable 
to be ejected at any time; that they were 
paying Rs. 124-5-8 per annum to the. 
plaintiff as rent, and that they promised”: 
to execute the lease, but failed to carry 
out their promise which gave rise to the’ 
present action. A 
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The defendants denied that they were 
tenants-at-will and pleaded that the land 
had been given to their ancestors per- 
manently on November 7, 1862, and that 
acting upon the grant they have spent 
about Rs. 30,000 in improving the land, 
constructing boundary walls and building 
houses and planting groves, etc., and that 
the plaintiffs were estopped from main- 
taining the claim. They further pleaded 
that the defendants were not tenants-at- 
will, but were at least Occupancy tenants 
of the land in question and were not liable 
to execute alease for 30 years. The first 
Court dismissed the suit on certain other 
grounds, but on appeal issues were re- 
mitted for determination. Ultimately the 
lower Appellate Court decreed the claim 
holding that although the defendants held 
what was called a deed of tasallinama, 
dated November 7, 1862, apparently exe- 
cuted either by the Deputy Commissioner 
or some other person who was managing 
the Government estate at the time. Under 
that document the defendants’ ancestors 
acquired only a monopoly of cultivation in 
the village provided that they cultivated 
the whole land available, and that the 
grant of rights of pukka asami under the 
document did not amount to anything 
more than that the grantee was to be a 
direct tenant of the Government, and that 
his rights were merely those of a tenant- 
at-will liable to ejectment at any time, 
and therefore bound to execute a lease if 
called upon. The learned Judge further 
found that the defendants and their pre- 
decessors had been in possession of this 
village for over 70 years and had colonised 
it and constructed houses of considerable 
value on the lands. The exact value of 
the constructions was in dispute and has 
not been found. 

In appeal it is urged before us that the 
defendants have acquired tights of occu- 
pancy which are at least heritable. In the 
Courts below it does not appear to have 
been disputed that the officer who signed 
the tasallinama had authority on behalf of 
Government to make the grant. It is also 
clear that no question arose as to whether 
the Government had not the right to get the 
rent enhanced. The only question was 
whether under the terms of this deed the 
defendants were merely tenants-at-will or 
whether they had rights of occupancy in 
the lands, 

We are of the opinion that on a proper 
construction of this document, the defen- 
‘dants cannot be treated merely as tenants- 
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at-will liable to ejectment at any time. 
The document authorised the grantee to. 
settle or “abad karo” all the lands that 
fell within certain specified boundaries and 
provided that the settling cultivator who 
brought the entire land under cultivation 
would be considered a fall or permanent 
tenant, and that if he failed to settle all 
lands and it remained uncultivated or 
waste, the Government would have power 
to make over the village to somebody else 
for purposes of settlement: but that if he 
settled the whole, he would be entitled to 
it. The power to revoke the grant was 


‘reserved in case the grantee failed to 


bring the entire village under cultivation. 
There was no mention of a right of eject- 
ment in any other contingency. Obviously 
the land was barred and uncultivated at 
the time and the idea was that it should 
be reclaimed and brought under culti- 
vation by the grantee who would have to 
spend money on it and if he was successful 
in that way, he would be entitled to retain 
the land as pukka asami. The original 
grantee is dead and his successors have 
remained in possession without any 
objection and have been paying rent con- 
tinuously. No rent was mentioned in the 
document itself, but the rent was assessed 
under some separate proceeding. _As 
pointed out above, the defendants’ liability 
to pay an enhanced rent has. not been 
considered by the Court below and does 
not arise in this suit. The only question 
is whether the defendants are liable to 
ejectment. On a proper construction of 
the document which has been translated 
and placed before us, we are of the opinion 
that the defendants have heritable rights 
as tenants liable to pay rent, but not 
liable to ejectment at will. As the grant 
was given in 1862 long before the Tenancy 
Acts, came into existence, the defendants 
do not come under any of the categories 
of tenants mentioned there, and further- 
more, the case would be governed by the 
Crown Grants Act (Act XV of 1895), which 
is retrospective. We accordingly leave the 
question open whether the rent payable 
by the defendants can or cannot ba 
enhanced, but we allow the appeal and 
setting aside the decree of the lower 
Appellate Court restore the decree of the 
Court of first instance with costa in all 
Courts. 
N. Appeal allowed, 


LAHORE HIGH COURT : 
Miscellaneous First Appeal No. 2017 
of 1934 
March 1, 1935 
SKEMP, J. 
CHUNI LAL AND ANOTHERQ—DEOREE- 
HOLDERS— APPELLANTS 
versus h 
MUNNA LAL AND OTAERS— JUDGMENT- 
DEBTORS — RESPONDENTS 
Civil Procedure Code (Act V of 1908), s.€0 proviso 
(n)—Annuity, given) by will—Whether ‘right to future 
maintenance — Right to be attached and sold in execu- 
tion. 
An annuity given by will is not a right to future 
maintenance within the meaning of s. 60 proviso (n), 
Civil Procedure Code, and is not exempt from sale or 


attachment in execution of a decree. Gopal Lal Seal v. 
F. J. Marsden (1), followed. 


Misc. F. A. from an order of the Addi- 
tional Sub-Judge, First Class, Delhi, dated 
August 11, 1984. . 

Messrs. Shamair Chand and Qabul Chand, 
for the Appellants. 

Mr, Nawal Kishore, for the Respondents. 

Judgment.— This 
from proceedings in execution of a decree 
for Rs. 45,000 against three brothers, namely 
Munna Lal, Panna Lal and.Gokal Chand, 
The greater part of the decree has been 
realised and the amount still due is 
given in the judgment under appeal as 
Rs. 4,357-15-0. The decree-holder wished 
to realise the decree against annuities due 
to the three‘brothers, under the terms of the 
will of their, deceased uncle Gulzari Lal. 
Gulzari Lal'made a willon June 22, 1926, 
in favour of Rup Chand, the minor son of 
of Panna Lal, one of the brothers, and 
probate of that will has been taken out. 
Under the terms of the will annuities each 
amounting to Rs. 20 per mensem are to be 
paid to Munna Lal, Panna Lal and Gokal 
Chand. : 

The judgment-debtors pleaded that these 
annuities were exempt from attachment 
or sale under-s. 60, proviso (n), Civil Pro- 
cedure Code} as “a right to future main- 
tenance.” This argument found favour 
with the Subordinate Judge who rejected 
the application. The decree-holder bas ap- 
pealed through Mr. Shamair Chand. Mr. 
Shamair Chand’s argument is that a right 
of maintenance is something to which a 
person is entitled under his personal law ; 
while the present judgment-debtors’ rights 

` are not such rights, but are merely an- 
nuities. He relies on several rulings and 
in particular-on Gopal Lal Seal v. F. J. 
Marsden (1). The point in that case was 


exactly the same as in this case aud Sale, J., 
(1) 10.0 W N 1102, 


asawitr DEVI v. sanobra (ALÈ. 
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held that : 


“An annuity given by willis nota right to future 
maintenance within the meaning of 8. 266, Civil 
Procedure Oode, but can be attached in execution of 
a decree”. 


Mr. Nawal Kishore, for the respondents 
relies on the definition of “maintenance” 
as given in the Oxford Dictionary. The 
definition is excellent, but what is exempt 
under the Code of Civil Procedure is “a 
right of future maintenance” and it appears 
to me that an annuity of the present kind 
is not what was contemplated by the 
framers of the Code when they used these 
words. Admittedly the authorities relied 
upon by the Subordinate Judge in support 
of his proposition are irrelevant. Agreeing 
with the view taken in Gopal Lal Seal v, 
F. J. Marsden (1), I accept this appeal with 
costs. Advocates fees Rs. 32. The pro- 
ceedings are returned to the lower. Court 
for action in accordance with law. 

N. Appeal accepted. 


———— 


ALLAHABAD HIGH COURT 

Civil Revision Application No. 1150 of 935 

August 2, 1935 
ALLSOP AND BAJPAI, JJ. 
Musammat BASANTI DEVI— 
APPLICANT 
VETSUS f 
Musammat SAHODRA AND OTHERS 
. — OPPOSITE PARTIES ; 

Civil Procedure Code (Act V of 1908), 8. 22—Ap- 
plication for transfer—Notice toopposite party after 
filing application—Sufficiency of —Tests for determin- 
ing if application should be allowed—Balance of 
convenience — Jurisdiction of Court not challenged— 
Maintainability of application. 

. Although s, 22, Civil Procedure Code, contemplates 


_ the giving of a notice prior to the application and 


such a notice should, asa rule, be given, yet there 
is no indication that the failureto give such a notice 
is fatal to the application. The failure at an earlier 
stage is cured by the issue of a notice on the - 
application itself, The object seems to be that an 
order for transfer should not be passed without 
hearing the other side and that the other side should 
not in any way be prejudiced. 

In questions of transfer of case under s.22, the 
convenience of the parties alone should not be con- 
sidered, but the totality of circumstances should in- 
dicate that a suit should proceed ina Court different 
from the Court chosen by the plaintiff. But where 
there is a preponderance of balance of convenience 
in the suit being proceeded with at a different 
Court, it is proper that it should be transferred 
thereto. 

Where in an application for transfer, the jurisdic- 
tion of the Court has not been challenged and the 
application proceeds on the assumption that the 
Court in which the suit was instituted had jurisdic- 
tion to try it, the application is maintainable. 
Purna Chandra Mukerji v. Dhone . Kristo Biswas (3) 
and Askaran Boid v. Bhola Nath (4), distinguish- 


- ed, 


the Opposite Parties. 

Bajpai, J.—This is an application by 
Musammat Basanti, a defendant in Civil 
Suit No. 16 of 1935, pending in the Court 
ofthe Subordinate Judge of Agra, and 
the prayer in the application is that the 
said suit be transferred to the Hon'ble 
Chief Court at Lucknow. The application 
is headed under s. 22, Civil Procedure Code 
and it is obvious that the intention of the 
applicant is that we should come to a 
determination under the provisions of that 
section} 

The facts on which the application is 
based are that the suit relates tocertain 
property which was owned by one Lala 
Murlidhar and to a certain will which was 
executed by the aforesaid person. lt is 
said that Murlidhar executed a will in 
1931 and died in 1934 and that he pos- 
sessed considerable movable and immov- 
able property, the bulk of which lies in 
the Districts of Lucknow and Partabgarh. 
The suit brought by the opposite parties 
was for a declaration that the alleged will 
was a forged will and that: 

“the estate of Lala Murlidhar in the hands of 
Musammat Basanti Deviand Anand Behari Lal and 
in whosesoever name be reduced in possession by 


appointment of Receiver for the life-time of Musammat 
Basanti, Devi.” 


The suit itself was based on the al- 
legations that the will was not a genuine 
will and that Musammat Basanti Devi, the 
widow of Murlidhar, who was entitled only 
to a Hindu widow’s estate had come under 
the influence of one Anand Behari Lal and 
was wasting the property. The case of 
the defendant, Musammat Basanti Devi 
who is the applicant before us is that 
although the Agra Court has jurisdiction, 
inasmuch asa portion of the property is 
situate within the jurisdiction of the Sub- 
ordinate Judge of Agra, yet a strong case 
of balance of convenience exists for the 
case being tried at Lucknow. It is pointed 
out that the bulk of the property is in 
Oudh, that Murlidhar resided in Lucknow, 
that the will was executed at Lucknow and 
that therefore, the witnesses who would be 
produced by the parties in connection with 
the suitinstituted by the opposite parties 
will be from-Oudh. It is further stated 
that the Receiver who is to be according 
to the plaint allegations, a permanent 
Receiver for the lifetime of the Hindu 
widow, should naturally come from Luck- 


persul auu LU sto vlav Leif UlrectioNs are 
properly carried out. 

In reply it is contended that it is to 
the convenience of the plaintiff that the 
suit should be instituted at Agra inas- 
much asthe plaintiff is a pardahnashin 
lady who, although she resides with her 
husband at Delhi, has her father living 
permanently at Agra. It is alsosaid that 
the plaintiff is the dominus litis and has 
a right to choose the forum, and the 
Courts ought to be very reluctant in 
depriving the plaintiff of that right and a 
transfer should not be made unless excep- 
tional circumstances exist and a strong case 
has been made ont on the question of 
balance of convenience. The argument is 
that the convenience of the parties alone 
should not be considered, but the totality 
of circumstances should indicate that a 
suit should proceed in a Court different 
from the Court chosen by the plaintiff. We 
have heard learned Counsel at great length 
on this point, and although we agree with 
the above proposition of law submitted 
by Dr.’ Sen which is supported by several 
authorities, we have come to the conclu- 
sion that in the present case there ig 
a preponderance of balance of convenience 
in the suit being proceeded with at Luck- 
now. . 

As pointed out before, 
executed at Lucknow and the testator 
resided at Lucknow. The bulk of the 
property is situate at Lucknow, the witnes- 
ses obviously would come from Lucknow 
and the Court at Lucknow would bein a 
better position to enforce its orders. We 
might mention that the plaintiff after hav- 
ing instituted her suit asked for the ap- 
pointment ofa Commissioner in order to 
prepare aninventory of certain movable 
property and the Subordinate Judge of 
Agra appointed such a Commissioner. It 
is stated in the affidavit of the opposite 
parties that when this Commissioner went 
to make the inventory of certain properties 
at Lucknow, he was met with resistance and ` 
the commission could not be executed. Such 
a thing, we are of the opinion, would not 
have happened if the commission had 
been issued from a Lucknow Court. On 
the merits, therefore, we are of the opinion 
that the case should be tried at Lucknow 
and not at Agra, and we make a declara- 
tion under s. 22, Civil Procedure Code, 
that the suit shall proceed in the Chief 
Court at Lucknow. 


“the _ will was 
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- Two questions of law were argued before 
us and we think it necessary to notice 
them in the course of our judgment. It 
was said that no notice of the application 
was given to the opposite parties before 
making the application, and the contention 
“is that this failure is fatal to the applica- 
tion. It is true that s. 22, Civil Procedure 
Code, says that: 
“Where a suit may be instituted in anyone of 
twoor more Courts and is instituted in one of such 
Courts, any defendant, after notice to the other 


parties may...apply to have the suit transferred to 
another Court.” 


It is conceded that no notice was given 
tothe opposite parties before the applica- 
tion for transfer, but the 
that this does not entail the dismissal of the 
application when as a matter of fact notice 
has issued to the opposite parties on the 
application itself. Reliance is placed by 
the plaintiff opposite parties on the case 
reported in Gulab Chand v. Sher Singh, 39 
Ind. Cas. 616 (1), where it was said that 
the words in the section clearly indicate 
that the notice must be given prior to the 
making of the application, but the learned 
Judge immediately after says that the 
point is to some extent a minor point. A 
case of the Lahore High Court, Edulji 
Dinshaw v. Dhanpat Mal Bhagwan Das (2). 
was also brought to our notice and there 
it appears thata learned Judge of the 
Lahore High Coort had dismissed an ap- 
plication for transfer on this preliminary 
objection, but there is no discussion of the 
point in the case. We are ofthe opinion 
that although the section contemplates the 
giving of .a notice prior to the application 
and such a notice should as a rule be 
given yet there is no indication that the 
failure to give such a notice is fatal to 
the application. In our view the failure at 
an earlier stage was cured by the issue of 
a notice on the application itself. The 
object seems to be that an order for 
transfer should not be passed without 
hearing the other side and that the other 
side should not, in any way, ke prejudiced. 
We are satisfied that in the present case 
the proceedings in the Court below were 
not in any way obstructed or delayed by 
the failure to give notice prior to the mak- 
ing of the transfer. | 

of law that was 


The second question 
argued wasthatthe applicant before us 
of the 


having questioned the jurisdiction 
Agra Court could not maintain an applica- 
(1) 35 Ind. Cas. 616; A I R 1916 Lab. 95; 11 P R 


1917; 16P L R1917; 150 P W R 1916. 
(2) A I R1923 Lah. 183. 
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tion under s. 22, Civil Procedure Code, and 
in this connection reliance was placed on 
the case reported in Purna Chandra 
Mukerji v. Dhane Kristo Biswas (3) and on 
the case reported in AskarnBaid v. Bhola 
Nath (4). It appears that in the present 
case the defendant had questioned the 
jurisdiction of the Subordinate Judge of 
Agra in a miscellaneous application, but 
the learned Subordinate Judge repelled 
the contention. In the application before 
us the jurisdiction of the Court below 


has not been questioned and the 
application proceeds on the as- 
sumption that the Court at Agra had 


jurisdiction to try the suit. In thetwo 
cases on which reliance has been placed 
the applicant while making the applica- 
tion for transfer questioned the jurisdic- 
tion of the Court, and it was pointed out 
that under such circumstances it was not 
open to the party to invoke the provisions of 
s. 22,. Civil Procedure Code, which con- 
template the existence of jurisdiction in’ 
the Court where the suit is pending. We 
think the two cases are clearly distinguish- 
able, and there is nothing in the conduct 
of the applicant which disentitles him from 
the relief which he claims. 

For the reasons given above, we de-. 
termine that the suit shall pioseed in the 
Chief Court at Lucknow andthe proceed- 
ings at Agra will naturally come toan 
end. We make no order asto costs. 

N. Order accordingly.’ 
e 12A L J 896; 24 Ind. Oas. 318; A I R 1914 All. 


(4) £1 O O 217; 43 Ind, Cas, 105; A I R 1918 
Oudh 441, 


LAHORE HIGH COURT 
Civil Reference No. 22 of 1933 
June 21, 1934 
ADDISON AND SALE, JJ. 
COMMISSIONER OF INCOME-TAX, 
PUNJAB, DELHI AND N.-W. F. 
PROVINCES, LAHORE —PETITIONEB 
Versus ; 
LAL MUHAMMAD-SARDA. 


MUHAMMAD— Opposites PARTY, 

Income Tax Act(XI of 1922), ss. 22 (2), 23 (4)— 
Entries of profit shown as “about Rs... "—Held, 
return not correcily filed and Income-tax Authority 
may proceed under s. 23 (4). 

Where the assessee makes a return in the prescrib- 
ed formand under head 5, shows the profits or 
income as “about Rs..." and none of the details 
required under note 5 are given the Income-tax 
Authorities can treat the return as no return at all and 
ultimately make the assessment unders 23 (4), Income 
Tax Act, particularly when ‘the assessee does not 
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declare the period to which the income declared relates. 


Commissioner of Income-tax v., Chettyar Firm (l), 
followed. _ 
O. Ref. from the Commissioner of 


theIncome-tax, Punjab, Delhi and N.-W. 
F. Provinces, Lahore. 
Mr. J. N. Aggarwal, for the Petitioner. 
Mr Kirpa Ram Bajaj, for the Opposite 
Party. 


Addison, J.—This is an  income-tax 
reference, the question framed for decision 
being, whether the return furnished by the 
petitioner was an invalid return. 

The reference relates to the assessment 
for 1931-32 made on an association of 
individuals carrying on business as hide 
merchants with their head office at Jul- 
lundur in British India and a branch 
business at Basti Nau inthe Kapurthala 
State. The Income-tax Officerissued the 
usual notice under s. 22 (2), Income Tax 
Act, requiring the assessee tofurnish a 
return in the prescribed form and verified 
in the prescribed manner, setting “forth 
his total income during the pre- 
vious year. The notice was accompanied 
by the printed form of return prescribed 
under r, 19, of the Indian Income Tax 
Rules, 1922. The assessee sent back the 
form of return to the Income-tax Officer, 
with the entries “about 800" “about 110” 
in columns2 and 3, respectively, against 
head 5 “business, trade, commerce, manu- 


facture, etc.” These figures were again 
qualified by the word “about” when 
entered in the column for “total.” Besides 


this, the return did not show the period 
to which the income declared related, the 
spacs provided for the purpose in the form 
of verification having been left blank. 
Again, note 9 (a) attached to the return 
requires that, where the accounts are kept 
on the mercantile accountancy system, 
te. book profit: system, the return must 
be filled in the form prescribed thereunder. 
This was not done, although the system 
of accountancy adopted by the assessee 
was the mercantile or book profit system. 
The Income-tax Officer accordingly treat- 
ed the return as invalid and held that the 
notice under s. 22 (2) had not been com- 
plied with, Therewas afurther default in 
respect ofa notice under s. 22 (4). The 
Income-tax Officer accordingly proceeded 
to make the assessment under s. 23 (4) of 
the Act. The assessment was followed 
by an application under s. 27, in which it 
was contended that the omission of the 
year of accounting in the verification form 
and of the statement contemplated by 
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note 5 (a) were not such as could invali- . 
date the return. No explanation was, 
however, offered for the qualification affix- 
ed tothe figure of income entered inthe 
return. The Income-tax Officer refused 
to re-open the assessment. The Assistant 
Commissioner of Income-tax rejected the 
appeal by the assessee, Thereafter the 
Commissioner on being asked to do so re- 
ferred the question already stated for the 
decision of this Court, | 
A. very similar case came before a Special 
Bench ofthree Judges of the Rangoon 
High Court. This case is reported in Com- 
missioner of Income-tax v. Chettyar Firm 
(J). The assesses in that case made a 
return in the prescribed form and, under 
head 5, showed the profits or income in 
money-lending business about Rs. 5,090. 
None of the details required under note 5 
was given and the Income-tax Authori 
ties treated the return as no return at all 
and ultimately made the assessment under 
s. 23 (4), Income Tax Act. It was held 
he was justified in doing gso. r 
It is unnecessary to give other authorities: 
as we are in agreement with the Rangoon 
decision. In ths case before us there is 
an additional circumstance, namely, that, 
in the verification form it was not showa 
to which period the income declared 
lad he bean prosecuted under 
s. 52, Income Tax Act, hs coald success- 
fully have pleaded “not guilty on the 
ground that he had made no return, There 
is no question, but that the decisioa of the 
Income-tax Authorities is correct, and we 
would answer the question referred in the 
affirmative. T'he ag3ess3e will pay the 
Commissioner's costs. 
D. Reference answered. 
(1) 6R 2l; AIR 1928 Rang. 103; 110 Ind, Oas, 29; 
I LT 40 Rang, 33 (F B). 





ALLAHABAD HIGH COURT 
Letters Patent Appeal No, 62 of 193! 
March 4, 1939 
SULAIMAN, C. J. AND BENNET, J. 
PARTAP AHIR ano ANOTAER—DEFENDANT3 
— APPELLANTS 
Versus 
GOPIRAM AND ANOTAER— PLAINTIFFS — 
RESPONDENTS 

Co-sharers—Land uncultivated and lying vacant— 


‘One co sharer leasing it to tenant—Other co-sharers, 


invalidity of 


if can object—Surden of proof of selling 


lease—Mesne profits —Measure of—Actual 
value of crops, if proper measure. 


Where land is uncultivated and is lying vacant 
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ib is open toa co-sharer to cultivate it in which case 
‘it will become his khudkasht and there will be 
nothing illegal in his action. When such co-sharer 
B has put a tenant in possession of this land, the 
burden of proof lies on the co-sharer objecting to it 
to show that it was not open to B to put a tenant in 
possession of the vacant Jand and let that tenant culti- 
vate theland. Basdeo Narain v. Muhammad Yusuf 
(2)and Tapesar Singh v, Chhabi Ahir (3), distin- 
guished, 

‘The value of a crop is the result of not only the 
use of the land, but also of the seeds supplied by 
the person who cultivates and the labour of cultiva- 


tion and irrigation and harvesting. The actual sell-, 


ing value of a crop is in no way a measure of mesne 
profits, The necessary expenditure of producing the 
crop from the price at which it was anid should be 
taken. 


L. P. A. against the decision of Mr. Justice 
Kendall, dated February 8, 1934. 
Mr. M. L. Aggarwala, for the Appellants. 
.Mr. K. Verma, for the Respondents. 


Bennet, J.—This is a Letters Patent 
Appeal by the defendants under the follow- 
ing circumstances. The plaintiffs, two co- 
sharers, brought a suit against the two 
defendants alleging that the plaintiffs 
were co-sharers of a share of 14 annas odd 
in a certain village and that the plaintiffs 
and other co-sharers possessed a certain 
No. 101 which was pend land and that 
the defendants had no concern with it; 
that in Asarh 1333F in spite of there- 
monstrances of the servants of the plaint- 
iffs the defendants without any right 
forcibly ploughed -the entire plot and did 
not allowit to be ‘cultivated on behalf of 
the plaintiffs and since 1333F the defend- 
ants had been sowing crops in this number. 
The suit was brought three years later on 
January 17, 1829, the possession having 
been taken by the defendants in July 1926. 

The plaint set out the areaof the plot 
as 2 bighas 192 dhurs. The plaint claimed 


possession of this area from the defendants _ 


in favour of the plaintifs and Rs. 205-5.6 
damages as mesne profits. -The suit was 
against the defendantsas trespassers. The 
written statement of the defendants was 
that they had been all along in possession 
as tenants of the plot in question on 
payment of.an annual rentcf Rs. 5 to the 
zamindar. 

A plea was also taken that the Civil 
Court did not have jurisdiction. The suit 
was, filed in the Court of the Munsif. The 
Munsif remitted an issue to the Revenue 
Court for determination as to whether 
the defendants were tenants of the plots 
in suit. The Revenue Court found that 
the defendants were not tenants of the 
plotin suit, The Munsif, therefore, granted 


PARTAP AHIR v, GOPI BAM (ALL) 


. has been put in possession 


159 10 


a deciee for possession and for the amount 

of damages claimed Rs. 205 odd. The 

defendants appealed and the lower Appel- 

late Court found that the village is divided 

into two mahals, one called Mahal Sadho 

Saran Singh and the other called Mahal 

Tewa Singh; that the land in question 

No. 101 lies as regards one biswa are 
No. 101-1 in Mahal Sadho Saran Singh in 
which the plaintiffs have a14 annas odd 
share, but that the defendants were not 

in possession of this one biswa; that the 
remainder of the number was No, 101-2, 
which has the area given in the plaint’ 
of 2 bighas 192 dhurs, and it was in the pos- 
session of the defendants and lies in Mahal 
Tewa Singh, andin this mahal the plaint- 
iffs have only a very small share of 7 pies 

13 kant 3 jao. Further the Court found ` 
that the plea of the defendants was correct 
that they had been put in possession in 
July 1926 by Bhagwan Singh, who wasa 
co-sharer in Mahal Tewa Singh, and that 
they had been paying: rent to Bhagwan 
Singh since that date. The lower Appel- 
late Court, therefore, found that the defend- 
ants were tenants and not trespassers and 
dismissed the suit against them. The 
learned Single Judge of this Court who 
heard the second appeal has allowed the 
appeal of the plaintifis and has restored 


the decree of the trial Court. 


A considerable amount of argument has 
been made in regard to various rulings 
where one co-sharer puts a tenant in poss. 
session and other co-sharers sue. In 
Panchanan Banerjiv. Anant Prasad Pande 
(1) it washeld by a Bench of this Court 
that where all the co-sharers bring a suit 
in the Civil Court against a tenant who 
by one co- 
sharer that person has not becomea 
statutory tenant as he has not been 
admitted to tenancy by ‘all the three co- 
sharers, and ihat the mere fact that one 
of the co sharers had granted a lease to 
the defendant did not prevent the other. 
co-sharers from ejecting him. That case 
differed in material points from the present 
case. In the first place the plaintiffs did 
not makethe other co-sharers parties to this 
suit, We consider that in a suit of this 
nature Bhagwan Singh, who is found to 
have put the defendants in possession of this 
plot, is a person who should have been 
made a party. If the plaintiffs were not 
aware that Bhagwan Singh had put the 
‘{1) (1932) A L J 477; 140 Ind, Cas, 204: AI 


R 
1932 All. 457; 54 A 738; 16 R D 409; Ind, Rul. (1932) 
A114637, . 
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defendants in possession then when the 
written statement contained the pleathat 
the defendantshad been all along in pos- 
session as tenants of the zamindars, the 
plaintiffs should have asked the Court to 
ascertain under O,.X,r. 1 orr.2 from the 
defendants which zamindar had “put them 
in possession, and the plaintiffs should 
have asked for leave to amend their plaint 
by making that zamindar a. “party. In 
the second place the plaintiffs brought 
their plaint on the assumption that the 
land in suit Jay in the mahal in which they 
had a 14 annas share. That assumption has 
misled the Revenue Court and the defend- 
ants have been prejudiced in the matter. 

Moreover, the plaintiffs came to Court 
on the allegation that the defendants had 
forcibly ploughed the plot in question and 
had prevented the plaintiffs from cultivat- 
ing it. The lower Appellate Court has not 
come to a finding on this point in favour 
ofthe plaintiffs. On the contrary the find- 
ing is that the defendants were put in 
possession by Bhagwan Singh, a co-sharer. 
Moreover, the plaint admits that the Jand 
in question was pond land. The patwari 
whois a witness for the plaintiffs states 
that the land became cultivated for the 
first time in 1333F, i.e. when the defend- 
ants cultivated it at the instance of Bhag- 
wan Singh. The case, therefore, differs 
from other cases in which one 
co-sharer has put a tenant in possession of 
land which was previously held by a tenant 
who was the tenant of all the co-shares, 
In the present case the land was uncultiva- 
ed and was lying vacant. It was open to 
Bhagwan Singh as aco-sharer to cultivate 
this land himself in which caseit would 
become his khudkasht and there would 
be nothing illegal in his action. The 
burden of proof lay on the plaintiffs to 
show that under the particular customs of 
this mahal, it was not open to Bhagwan 
Singhtoput a tenant in possession of this 
vacant land and let that tenant cultivate 
the land. The plaintiffs have failed to 
show that the possession of the defendants 
was In any way illegal. The defendants 
appear to be tenants as the lower Appellate 
Court has found them, and not to be 
trespassers. 

We may note that certain ruling to which 
reference has been made, Basdeo Narain 
v. Muhammad Yusuf (2) and Tapesar Singh 
v. Chhabi Ahir (8), are cases where the 

(2) 51 A 285; 116 Ind Cas. 491; A IR1928 All 
617; 26 A LJ 1313; 12RD711; L R9 A 321 Rev. 


(3) A TR 1933 All. 631; 146 Ind. Oas. 870; 17 RD 
185: L R 14 A 230 Rev; 6 R A 363! : 
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manager of a joint Hindu family puta 
person in possession as a tenant and it wag 
held that other members of the family 
could not sue to eject the defendant in 
the Civil Court. These cases in our opinion 
have no bearing onthe present case. In 
Bholanath v. M. Buskin (4) a Bench 
of this Court consisting of the learned 
Sir John Edge, O. J., and the late Bannerji, 
J., held that one co-sharer could not sue 
for possession and for mesne profits against 
the lessee of another co-sharer and that the 
said lessee was not a trespasser. This view 
was followed in Aminullah v. Hajira (5). 
It is no douht a fact that under s. 194 of 
Act II of 1901, where there are two or 
more co-sharers in any right, title or 
interest, all things required or permitted 
to bedone by the possessor of the same 
shall be done by them  conjointly, unless 
they have appointed an agent to act on 
behalf of them all. But in the present 
case by misleading the Revenue Court into 
considering that the suit was in regard 
to aplotin the mahal Sadho Saran Singh 
the Revenue Court was prevented from 
going into the question as to whether 
Bhagwan Singh, who wasa co-sharer in 
the other Mahal Tewa Singh had any such 
authorization as required by this section. 
Under the circumstances of this -case we 
consider that the plaintiffs have failed to 
make out their case. In regard to the 
decree for Rs. 205 mesné profits we would 
point out that even if afiy mesne profits 
were due it would be absurd to give the 
plaintifis, whoare co-sharers of theminute 
share of 7 pies odd in the mahal of 
16 annas, the whole total of the value of 
the crop. The value ofa crop is the result 
of not only the use ofthe land, but also 
of the seeds supplied by the person who 
cultivates and the labour of cultivation 
and irrigation and harvesting. The actual 
selling value of a crop isin no way a 
measure of mesne profits. Nor ifthe 
plaintiffs had cultivated could their profits 
be measured in such a manner. They 
will have to take the necessary expenditure 
of producing the crop from the price at 
which they sold it. The actual rent of the 
holding in question is merely Rs. 5 per 
annum, and for three years the amount ig 
Rs, 15 and the infinitesimally small share 
of the plaintiffs would be a few annas. For 
these reasons we allow this Letters Patent 
Appeal with costs and we restore the 
decree of the lower Appellate Court 


(4) A W N 1894, 127. 
6) 3ALI 67 AWN 1906, 222, 
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dismissing the suit of the plaintiffs and we 
` grant costs to the defendants throughout. 
N Appeal allowed. 


_ BOMBAY HIGH COURT 
Original Oivil Jurisdiction Suit No. 631 
of 1938 
January 17, 1935 
BLAOXWELL, J. 
ABDUL RAZAK HAJI MAHOMED— 
PLAINTIFF . 


versus 
ADAM HAJI USMAN NOORANI AND 
OTHERS—DEFENDANTS 

Caste—Expulsion from—Essentials — Requirements 
of natural justice—Inquiry into caste offence by 
jamat—Members should have access to papers— 
Cutchi Memon girl over 15 years refusing to live with 
her husband—She is not guilty of caste offence— 
Husband's remedy— Whether caste has inherent power 
of expulsion—Jurisdiction—Suit for declaration that 
resolution of caste excommunicating a person is void 
-—Whether can be entertained by Civil Court—Tort 
—Damages—Person wrongly deprived of his rights 
and privileges as caste member without having 
complied with rules of prosedure—No malice— 
Plaintiff, if entitled to damages. 

The general principles applicable to the expulsion 
of members froma club governcases of expulsion 
of persons from a caste; there must be a caste offence, 
the rules of-procedure of the caste (if any) must be 
complied'with, notice of the charge and of the 
meeting at which it is tobedealt with must be 
given to the accused, and full opportunity afforded to 
him of defending himself, and notice must be given 
to the members of the caste of the meeting and of 
what is intended to be-dealt withatthe meeting. 
If the requirements of natural justice have been 
complied with, a Court oflaw will not act as a 
Court of Appeal as regards adecision of a domestic 
tribunal. atansey Virji v. Meghji Hirji (1), 
referred to. 

{English case law discussed.] 

itis obviously a matter of great importance to 
persons found guilty of an offence by the managing 
committee that all the members of the jamat should 
have access to the papers before they pass punish- 
ment. 

A Outchi Memon girl over the age of fifteen is in 
the eye of the law a free agent in regard to 
matrimonial matters, and her husband has remedies 
in a Court of law if she will not live with him after 
marriage; she is not guilty of an offence against 
caste rule or usage in the absence ofany caste rule 
or proof of usage that this is an offence. 

Obiter.—It is doubtful whether there is an inherent 
power to expulsion in a caste not dependent on proof 
of usage within the caste. Hatansey Virji v. Meghji 
Hirji (1), followed. 

A Oivil Court has jurisdiction to entertain a 
suit for a declaration that a resolution of a caste 
ye excommunicating a person from caste is 
void. 

A person who owes conflicting duties does not 
commit a wrong, even though the result of what he 
dves is to cause damage to another, if he can establish 
a legal justification or excuse by proving that he 
honestly did what he bona fide and reasonably be- 
lieved to be his duty. But where he deprives another 
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ofhis rights and privileges as a member of the 
community and of his civil rightsin the properties 
of the jamatùpon no evidence and for an offence 
which is not a caste offence, without giving bim 
notice of the charge, and without complying with the 
rule of ‘procedure laid down by the caste, the 
aggrieved party isentitled to damages even though 
no malice is proved on the part of the opposite 
arty. 

i Messrs. D. N. Bahadurji, M. V. Desai and 
M. P. Laud, for the Plaintiff. 

Messrs. V.F. Taraporewala, M.C. Setalvad 
and K. S. Shavaksha, for the Defendants. 

Judgment.—The plaintiff isa member 
of the Outchi-Memon Muhammadan com- 
munity of Bombay. The first defendant 
is and was at all material times the pre- 
sident of the managing committee and of 
the jamat. The other defendants were at 
all material times members of the manag- 
ing committee. The defendants are sued 
for themselves and as representing the 
jamat. The plaintiff sues for declaration 
that aresolution of the jamat passed on 
January 15, 1933, excommunicating him is 
void and that he is and continues to be 
a member ofthe jamat and entitled to 
exercise all the rights and .privileges of a 
member of the jamat, for an injunction to 
restrain the defendants and the jamat 
from obstructing the plaintiff from exe- 
rcising his rights and privileges, and for 
damages. The sixth defendent is dead, 
and by consent his name was struck off. 
Mr. Taraporewala, who appeared for the 
other defendants, raised issues on behalf 
of all of them other than defendants Nos. 2 
and 3 and said that they would submit 
to the orders of the Court passed upon 
the determination of the issues as bet- 
ween the plaintiff and the other defend- 
ants. 

The plaintiff is the uncle of Ismail Hasam. 
The latter's daughter Mariambai was, in or 
about February, 1932, betrothed .to Mahom- 
ed Siddick, the son of Ahmed Haji 
Ebrahim, and was married to him on 
December 15, 1932. According to the 
plaintiff, he had been separate from ‘his 
nephew Ismail Hasam for about twenty 
years, but as elderly personin the family, 
he tcok part in the betrothal and the mar- 
riage of Mariambai, and paid out cf his 
own moneys the laga payable cn the 


betrothalin the name of his father 
and on the marriage in the name 
his brother, who was the father of Ismail 
Hasam. According to the plaintif, 


the bride’a healih had not been good and 
the brides party suggested that the 
marriage should be postponed, but as 
the marriage had already been fixed, the. 
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bridegroom's party were not 


the marriage should take place, and that 
if the bride’s health was not’ good on the 
day of the marriage, she should not be 
required to go to the bridegroom's house 
until she was better. This arrangement 
was not admitted by the bridegroom's 
party as will hereafter appear. On Decem- 
ber 15, 1932, the day of the marriage, the 
bride’s party went to the house of the 
plaintiff, and from there went with the 
plaintiff to the Lagansara, where the 
marriage took place. After the marriage, 
the bridegroom's father according to custom 
came for the bride, and the plaintiff himself 
handed her over to be taken to the room of 
the bridegroom in the Lagansara. She 
stayed there for some time, went out once 
or twice toanswer calls of nature, as she 
was, according to her own account of the 
matter, suffering from dyseniery, and 
later on the same night, she left the bride- 
groom’s room, and returned to the rooms 
of her own party in the Lagansara. On the 
next day at about 3 P. m, she left with her 
father and sister for Mahim, and she did 
not thereafter return to her husband. The 
bridegroom's father endeavoured to get 
Mariambai to goto her husband, but as he 
failed, he presented a petition dated 
December 24, 1932, to the president and 
members of the managing committee of 
the jamat, Ex. A. In this petition he states 
that on his asking for the custody of the 
bride, he was told that : 

“Bai’s health is not good; she cannot descend the 
staircase, We both the parties are, however, in one 
place of marriage ceremony, so please do not give 


much trouble to Bai. She will go to your house for 
a short time and pay a visit,” 


The bridegroom's father appears to have 
accepted this suggestion, for he says in the 
petition: 

“After knowing these facts, I caused the motor 


cars to be sent back, and some ladies from my 
side went and fetched Bai,” 


The petitioner then goes on to describe 
the subsequent events on the night of the 
marriage, and states that the bridegroom’s 
party were not informed till 11 o'clock 
the next night that Mariambai had gone 
to Mahim with her sister. Then the 
petitioner states that he made many 
efforts to fetch the Bai, and even went 
several times to the plaintiff at his house 
but as he got no satisfactory reply from 
him, he went to defendant No.1, who 
called a meeting of six or seven members 
of the managing committee on Decem- 
ber 23, 1932. The plaintiff and Ismail 
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Hasam were sent for and an order was 
made by the managing committee that the 
petitioner and Ismail should go to Mahim 
and fetch the Bai to the petitioner’s house. 
They went, but Ismail after some con- 
versation with the Bai said that, looking 
to her health, she was not in a position to go, 
and: 

“Bai also in a very loud tone said that she would 


not go until her health was improved, and that she 
was unable to go.” 


The petitioner asked that arrangements 
might be made to send the Baito the 
petitioner’s house. The only allegation in 
the petition against the plaintiff is that 
the petitioner went several times to the 
plaintiff's house, but that he got no 
satisfactory reply from him. There is no 
charge in the petition against the plaintiff. 
It is important to bear this in mind, 
because it was upon this petition that the 
plaintiff was excommunicated. Further, on 
December 23, 1932, the managing committee 
did not include the plaintiff in the order 
which they made. (His Lordship then 
dealt with the proceedings of the managing 
committee from time to time and proceed- 
ed). The issues raised were as follows:—I 
Whether this Honourable Court has jurisdic- 
tion to entertain the suit? 2. Whether 
the meeting of the managing committee 
held on January 11, 1933, and/or of the 
jamat held on January 15, 1933, were held 
in breach of the rules of the jamat as 
alleged? 3, Whether the said meetings 
were held contrary to the principles of 
natural justice as alleged? 4. Whether 
the prcceedings of the said meetings were 
influenced by defendant No. 1 and whether 
defendant No.1 was actuated by malice 
towards the plaintiff as alleged ? 5. Whether 
the resolution of the jamat dated Jan- 
uary 15, 1933, excommunicating the plaintiff 
is void or invalid asalleged? 6. Whether 
the plaintiff is entitled to any, and if so, 
what relief? 7. Whether plaintiff was 
guilty of offence against Oaste Rule or 
Usage? 8, Was there evidence before the: 
managing committee meeting of January 11, 
1933, and the caste meeting of January 15, 
1933, upon which they based the resolution 
of excommunication? 9. Whether in pass- 
ing the resolution of January 13, 1933, the 
casie acted contrary to rules of natural 
justice ? 


The plaintiff was called to give evidence 
both as to notice having heen given tohim 
for the meeting of January 15, at about 5 or 
6p,m. on that evening and not earlier, and 
as to damage. At the end of theevidence 
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given by Abdul Rehman Usman, the 
“only witness for the- defendants, who said 
that he had given notice to the plaintiff 
on January, 12, Mr. Taraporewala, in view 
of the cross-examination of the witness 
stated that he was not going to rely upon his 
evidence. The plaintiff's evidence is material 
therefore, only upon the question of damage. 

A number of authorities relating to in- 
quiries into caste offences were referred 
to in a recent decision of the appeal Court, 
Ratansey Virji v. Maghji Hirji (1) where it 
was pointed out that the general principles 
applicable to the expulsion of members 
from a club govern casesof expulsion of 
persons from a caste. The authorities est- 
ablish that there must be caste offence, 
that the rules of procedure of the caste (if 
any) must be complied with, that notice of 
the charge and of the meeting at which 
it isto be dealt with, must be given to 
the accused, and full opportunity afford- 
ed tohim ofdefending himself, and that 
notice must be given to the members 
ofthe caste of the meeting and of 
what is intended to be dealt with 
at the meeting. As regards clubs, 
the following authorities may useful- 
ly be referred to: Ladouchere v. Earl of 
Wharncliffe (2), Dawkins v. Antrobus (3) 
and Young v. Ladies’ Imperial Club (4). In 
Maclean v. The Workers’ Union (5), a Trade 
Union case, many of the English authorities 
relating to domestic tribunals are review- 
ed. If the requirements of natural 
justice have been complied with, a Court 
of law wil] notact. asa Court of appeal 
as regardsa decision of a domestic tri- 
bunal. I will now deal withthe issues in 
the, light of these principles. As regards 
the first issue, no argument was addressed 
tome thereon. This Court clearly has 
jurisdiction to entertain this suit. I answer 
that issue in the affirmative. 

As regards the second issue, both the 
meetings of January 11 and 15, 1933, were 
held in breach of the rules of the jamat. 
Rule 21 required that intimation in writing 
of the date fixed for the meeting of the 
managing committee to beheld on Janu- 
ary 11, 1933, should be given to the 
plaintiff not less than three days before 


(1) 33 Bom L R 901; 153 Ind. Cas, 283; AI R1934 
Bom 431; 7 RB 224. 
12) (1879) 13 Oh D 246; 28 W R 367; 41 L T 638, 
(3) (1881) 17Ch D 615; 29W R 511; 44 L T 

7 


(4) (1920) 2K B 523; 89 LJ K B 563; 64S J 374; 
36 L T R 392; 123 L T 191. 

(5) (1929) 1 Oh 602; 98 L J Ch 293; 45 TL R 256; 
14) L T 83. 
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the date fixed. This was not given. Mr, 
Taraporewala submitted that this was an 
adjourned meeting of the meeting held on 
January 8, 1933, and that three clear days’ 
notice was not necessary. I do not agree, 
It is true that the minutes of the meeting 
held on January 8, Ex. H, state that “for 
further consideration of the said matter" 
it was decided to hold aspecial meeting 
on January 11; but these minutes do not 
state that this meeting was adjourned, 
but thatit wasdissolved and the minutes 
of the meeting held on January 11, Ex. I, do 
not indicate that this was an adjourned 
meeting. I hold, therefore,as to this meet- 
ing that the managing committee did not 
comply with r. 21. As regards the meet- 
ing ofthe jamatheldon January 15, Mr. 
Taraporewala submitted that resolution 


No. 13 contained in Ex. 6 did 
not apply. He contended that it was 
not a rule but a resolution which 


was applicable only to annual general 
meetings, or to meetings at which questions 
of repairs, and so forth were to be. consi- 
dered. He said that where only a question 
of punishment was involved; r. 12 ap- 
plied. I do not agree with him. The 
resolution is ofa later date than r. 12, 
andis in general terms. I hold thatthe 
meeting to consider punishment [ought 
not to have been called until the resolu- 
tion had been complied with. I am glad to 
be able to take this view of the matter, 
as it is obviously a matter of great impor- 
tance to persons found guilty of an offence 
by ths managing committee that all the 
members of the!jamat should have access 
tothe papers before they pass punishment. 
1 answer the second issue in the affirma- 
tive. 

I am not concerned in this case with the 
question whether the earlier meetings were 
held in ‘accordance with the rules of the 
jamat, and Iexpress no opinion there- 
on. (After dealing with the evidence 
the judgment proceeded). The next 
question is whether the offence of which 
they held the plaintiff guilty was an 
offence against caste rule or usage. The 
offence does not fall within any of the 
rules of the jamat, and there is no evidence 
that it was an offence according to usage. 
On the contrary the evidence is that in 
the annals of the caste existing over about 
two hundred years, such an incident had 
never happened before. The practice that 
a wife’ should goto her husband after 
marriage isa universal practice, and is 
not peculiar to the Cutchi Memon com, 
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munity. A Cutchi Memon girl over the 
age of fifteen is in the eye of the law a 
free agent in regard to matrimonial mat- 
ters, and her husband has remedies in a 
Court of law if she willnot live with him 
after marriage. In Ratansey Virji v. 
Meghji Hirji'(1) in dealing with an argu- 
ment that though in the case of a club there 
is no power of expulsion unless sucha 
power is given by the rules, in the case 
- of caste there is an inherent power of ex- 
pulsion—the Chief Justice expressed a doubt 
whether there was an inherent power of 
expulsion in a caste not dependent on proof 
of usage within the caste, I share that 
doubt. I am certainly not prepared to 
hold that this community had the power 
to excommunicate a member for conspiracy 
with others to induce a woman, who was 
-herself a free agent in the-matter, to 
leave her husband, in the absence of any 
caste or proof of usage that this was an 
offence. I hold that the offence of which 
the plaintiff was held guilty was not an 
offence against caste rule or usage. I 
answer the third issue in the affirmative, 
the seventh and eighth in the negative, and 
the ninth in the affirmative. It follows 
that I must also answer the fifth issue 
in the affirmative, and I answer it ac- 
cordingly. 

There remains the question whether the 
plaintiff is entitled to recover damages. 
Mr. ‘Taraporewala contended,that in the 
absence of proof of malice, damages are 
not recoverable. Mr. Bahadurji said that 
he could find no case of this kind in the 
books where damages had been claimed, 
but he submitted that it was a tortious 
“act wrongly to exclude a man from pro- 
prietary rights, 
damage alleged was not proved, the 
. plaintiff was entitled to general or at any 
rate to nominal damages. In my opinion, 
malice is not an essential ingredient of 
a tort of this character, and damages are 
recoverable. No doubt the defendant owed 
e duty to themselves and the Cutchi Memon 
community to protect the interests of the 
community, but they alsoowed a duty to 
the plaintiff not to injure him without 
legal justification and excuse. In the cir- 
cumstances of this case, the defendants 
do not bring themselves within the princi- 
ple that a person who owes conflicting 
duties does not commit a wrong even 
though the result of what he does is to 
cause damage to.another, if he can est- 
ablish a legal justification or exéuse by 
proving that he honestly did what he 
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bona fide and reasonably believed to be 
his duty. Having deprived the plaintiff 
of his rights and privileges as a member of 
the community and of his civil rights in 
the properties of the jamat upon no evi- 
dence and for an offence which was not 
a caste offence, without giving him notice 
of the charge, and without complying with 
the rule of procedure laid down by the 
caste, the defendants have proved no legal 
justification or excuse, and are liable to 
pay damages. (His Lordship disbelieved the 
evidence in respect of special damage and 
proceeded}. In the circumstances of the 
case I think that the plaintiff is entitled 
to recover only a small sum by way 
of general damage, and that I assess at 
Rs. 100.: 

There will be a declaration in favour of 
the plaintiff in terms of. prayer (a) of the 
plaint, and injunction in terms of prayer 
(d), and the plaintiff will have Rs. 100 
as damages and the costs of the suit, and 
a decree accordingly. Plaintiff's costs 
between party and party and Rs. 100 
damages are to be paid by the defendants 
and/or are to come out of the caste pro- 
perty, and after payment of the plaintifi's 
costs and damages, the defendants’ costs 
of the suit between attorney and client 
and the costs and damages which they 
may pay to the plaintiff are to come out 
of the caste property. 

D. Suit decreed. 


_ ALLAHABAD HIGH COURT 
Civil Miscellaneous Application No. 147 
of 1933. 
September 12, 1935 
SULAIMAN, C. J. 
In the matter of B, AN ADVOCATE, 
GHAZIPUR 

Letters Patent (All), cls. 8,  27—Jurisdiction ta 
deal with Advocates—Opinion of majority of Bench 
dealing with case should prevatl—Aggrieved Advocate 
—Remedy of. 

The jurisdiction todeal with Advocates still vests 
in the High Court under cl, 8, Letters Patent, and the 
High Oourtin exercising that jurisdiction is per- 
forming a function directed by the Letters Patent, 
and its Benches are, therefore, governed by the rule 
as to the opinion of the majority mentioned in that 
clause. There is nothing in the Bar Councils Act, 
or in any rules made thereunder which is inconsis- 
tent with the provision that the opinion of the 
majority of the Judges hearing the case should pre- 
vail. Indeed the fact that the Act is silent and so 
are the rules would suggest that the provisions of 
the Letters Patent have necessarily been retain- 


ed: 
Held, that the proper course for the applicant, 


654 
if he feels aggrieved and considers that the decision 
was wrong, isto appeal to their Lordships of the 
Privy Council and not approach the Chief Justice 


with a prayer tohold that the opinion of the majo- 
rity of the Judges was ultra vires. 


Messrs. K. Verma, A. P. Pandey, S. N. 
Verma, S. N. Misra and Lalta Prasad, 
for the Applicant. 

The Goverment Advocate, for the Crown. 


-Order.—This is an application by an 
Advocate who by an order of the majority 
of the Judges constituting a Full Bench 
has been suspended for a period of six 
months, and who prays that the High 
Court be pleased to hold that the said 
order is ultra vires and the Bar Council 
Tribunal’s findings should be deemed to 
be operative and subsisting. 

The learned Advocate for the applicant 
has to concede that on the judicial side 
the Ohief Justice would, of course, have 
no jurisdiction to hear an appeal from 
the decision of a Bench of three Judges. 
He is, therefore, compelled to urge that 
my authority has been invoked on the 
administrative side, and that the object 
of the application is that I may, if the 
opinion that the order of the majority of 
the Judges isultra vires, direct the office 
not to proceed under s8. 10, Bar Councils 
Act, and that no record of this punishment 
be ‘entered against his name in the roll of 
Advocates. 

.The main contention urged on behalf 
of the Advocate is that the finding of the 
Bar Council Tribunal can be reversed by 
a Bench of the High Court only when all 
the Judges constituting the Bench are 
unanimous, and that if a Single Judge 

` dissents, the finding cannot be set aside. 
The argument is that prior tothe passing 
of the Bar Councils Act, jurisdiction to deal 
with Advocates for misconduct was confer- 
red by cl. (8), Letters Patent, and therefore, 
the procedure laid down in cl. (27), provid- 
ing for the opinion of the majority to prevail 
governed such cases; but the power is 
now exercised under the provisions of the 
Bar Councils Act, which contains no sec- 
tion laying down that the opinion of the 
majority alone will ‘be sufficient. It is 
pointed out that in some other Acts like 
the Stamp Act,s. 57 (2), Income Tax Act, 
s. 66-A, and the Indian Divorce Act, 8. 17, 
there are specific provisions that the 
opinion of the majority of the Judges 
shall prevail, whereas there is a significant 
omission of any such provision in the Bar 
Councils Act. It is accordingly contended 
,¢hat on the analogy of awards of arbi- 
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trators who, in the absence of a contract 
to the contrary, must be unanimous, the 
High Court has jurisdiction to reverse the 
finding of the Bar Ccuncil Tribunal when 


‘there is unanimity among all the Judges 


and not otherwise. f 

It has, of course, to be conceded that 
prior to June 1, 1928, when the Bar Coun- 
cils Act came into force, this High Court 
was empowered under cl. (8), Letters Patent, 
to remove or suspend from practice on 
reasonable cause an Advocate, and that 
under cl. 27 when the High Court was pro- 
ceeding in such a matter, it must be 
deemed tohave been performing a func- 
tion directed by the Letters Patent within 
the meaning of cl. 27, and that, therefore, 
the opinion of the majority of the Judges 
had to prevail. The question for considera- 
tion is whether the provisions ofcl. 27, 
Letters Patent, which are of general appli- 
cation and deal with powers of Single 
Judges and Division Courts, have been 
completely abrogated or repealed so far as 
proceedings under the Bar Councils Act are 
concerned. No doubt under cl. 35, Letters 
Patent, the provisions of the said Letters 
Patent are subject to the legislative powers 
of the Governor-General: in Legislative 
Council, etc., and that. therefore, the pro- 
visions of the Letters Patent can be modifi- 
ed by a subsequent enactment. The 
question, however, is whether the Bar Coun- 
cils Act has modified this part of the pro- 
vision of cl, 27. 

The argument based on an omission of 

ajl reference to the opinion of the majority 
in the BarCouncils Act; 48 compared to 
the provisions of other enactments mentioned 
above, has,in my view, no force. Those Acts 
themselves provided that the cases arising 
under them should come up for decision 
before a Bench of not less than three or 
not less than two Judges. That is to 
say, a minimum constitution of the Bench 
empowered to deal with such cases was 
prescribed, and, therefore, the legislature 
felt the necessity of ‘providing further 
that the opinion of the majority should 
prevail. The Bar Councils Act, on the other 
hand, does not contain any provisions 
specifying that cases under the Act should 
be disposed of by even more than one 
Judge. It is on this ground that no 
necessity was felt to provide what is to 
happen when there is a difference of 
opinion. 

Section 108 of the earlier Government 
of India Act, preserved the jurisdictions, 
powers and authority of the High Court ag 
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were vested in it at the commencement of 
that Act. That Act, therefore, did not in 
itself repeal cl. 27, Letters Patent. There 
is asimilar provision in s. 223, Government 
of India ‘Act, 1935. Under both these 
sections the High Court has been expressly 
empowered to make rules for regulating 
the practice of the Uourt. On the other 
hand, s. 12, Bar Councils Act, refers to the 
framing of ules to prescribe the pro- 
cedure to be followed by Tribunals and 
by District Courts, and contains no reference 
whatsoever to the rules that may be 
framed for prescribing the procedure to be 
followed in the High Court itself. It is 
obvious, therefore, that the Bar Councils Act 
has left the jurisdiction of the High Court 
to frame rules for regulating, its own pro- 
cedure quite intact, except to the extent 
expressly mentioned therein. It is by the 
rules framed by the High Court <r. 12, 
Bub-r, (17), that it is provided that the find- 
ings of Bar Courcil Tribunals should come 
up forconsideration before a Bench of three 
Judges. This rule, in my opinion, should 
moie appropriately have been framed under 
s. 108, Government of India Act, and pos- 
sibly also under s. 122, Civil Procedure 
Oode, but certainly not under s. 12, Bar 
Councils Act. I would have no hesitation 
in holding that the High Court has power 
to frame a special rule prescribing that 
when the finding is put up before a Bench 
of three Judges for consideration, if the 
Judges are divided in opinion, the view of 
the majority should prevail. 

No such rule, however, exists at present, 
and it is a matter for consideration whe- 
ther it necessarily follows that the findings 
have got to be accepted, unless there is 
unanimity. The answer must depend on 
the interpretation of the relevant pro- 
visions of the Bar Councils Act. The 
preamble indicates the intention of the 
legisltaure to consolidate and amend the 
law relating to iegal practitioners entitled 
to practice in such Courts. There is no 
section which confers special jurisdiction 
on High Courts for dealing with cases of 
misconduct, Nor is there anything in the 
body of the Act or in the Schedule ap- 
pended thereto which would suggest that 
cls. 8 or 27, Letters, Patent have been ex- 
pressly repealed. The repeal can take 
place only by a necessary implication, if 
such a position were tenable. Now, the 
distinction between cl. 8, Letters Patent 
and s. 10, Bar Councils Act, is that under 
the former the High Court is ‘empowered 
yo remove or suspend from practice on 
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reasonable Cause... Advocates” which un- 
doubtedly confers jurisdiction on the High 
Court, while s. 10 merely provides that the 
High Court may 

“in the manner herein provided reprimand, sus- 
pend or remove from practice any Advocate of the 
High Court whom it finds guilty of profession or 
other misconduct.” 

It seemsto methatcl. 8, Letters Patent, 
confers jurisdiction to remove or suspend 
Advocates. whereas s. 10, Bar Councils Act, 
lays down the procedure according to which 
such jurisdiction should be exercised. In 
the matter of procedure the Bar Councils 
Act, being a later enactment must prevail. 
But as I read the various provisions of the 
Bar Councils Act, I am unable to hold 
that the Bar Councils Act has in itself 
conferred a jurisdiction onthe High Court 
replacing the jurisdiction which had pre- 
viously been conferred by the Letters 
Patent. Section 19 (2), Bar Councils Act, 
clearly provides that where ss. 8 to 16 come 
into force inrespect of any High Court, this 
Act shall have effect in any such Court: 

“Notwithstanding anything contained in such Letters 
Patent, and such Letters Patent shall in so faras 
they are inconsistent with this Act or any rules 
thereunder, be deemed to have been repealed.” 

Thus the entire provisions of the Letters 
Patent have not been repealed, but only 
such provisions of it must be deemed to 
have been repealed as are inconsistent with 
the provisions of this Act or any rules made 
thereunder. 


It seems to me that the jurisdiction to 
deal with Advocates still vests in the High 
Court under cl. 8, Letters Patent, and the 
High Court in exercising that jurisdiction 
is performing a function directed by the 
Letters Patent, and its Benches are, there- 
fore, governed by the rule as to the opinion 
of the majority mentioned in that clause. 
There is nothing in the Bar Councils Act 
or in any rules made thereunder which is 
inconsistent with the provision that the 
opinion of the majority of the Judges hear- 
ing the case should prevail. Indeed the 
fact that the Act issilent and so are the 
rules would suggest that the provisions of 
the Letters Patent have necessarily been 
retained. As already pointed out, the 
provisions of cl. 27 relating to the powers 
of Single Judges and division Courts are 
general in their nature, and unless there is 
something in the Bar Councils Act (which 
there is not) which would curtail that 
power, they must be considered to be 
still in force. When the legislature left 
it to the High Court to frame rules, in- 
cluding a rule that such cases should be 
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heard by a Single Judge only, it could 
not have necessarily contemplated that 
there should be perfect unanimity before 
the finding of the Bar Council Tribunal 
_18 reversed. Nor can it be said that the 
High Court, when it framed the rules to 
regulate its own practice directing that 
cases of this kind should be put up before 
-a Bench of three Judges, necessarily in- 
tended to lay down that it would have 
power to interfere with the finding of the 
Bar Councils Tribunal only if the Judges 
unanimously agreed. As cl. 27 contains the 
general provision which prevails in all 
cases which are not governed by special 
“ provisions of other enactments like s. 98, 
Oivil Procedure Code, the necessary inference 
is that the intention at the time of the 
framing of the rule was to adhere to the 
existing procedure and not to depart from 
it without providing for some new rule of 
practice in his place. I am, therefore, of the 
‘opinion that it is impossible for me to hold 
that the order passed by the majority of 


the Judges on August 20, 1935, was altoge- . 


ther ultra vires and that itis my duty to 
direct the office not to give effect to it. On 
the contrary I hold that there was no option, 
but to direct that the opinion’ of the ma- 
jority shall prevail. 

Under the rules of this Court an Advo- 
cate who has been suspended has a right 
of appeal to His Majesty in Council. The 
proper course for the applicant, if he feels 
aggrieved and considers that the decision 
was wrong, isto appeal to their Lordships 
of the Privy Council and not approach me 
as the Chief Justice. The application is 
accordingly dismissed. 

N. Application dismissed. 





MADRAS HIGH COURT 
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August 12, 1935 
MADHAVAN Nair AND Born, Jd. 

Tus OROWN PROSEOUTOR— 
APPELLANT 
versus 
J. MoIVER AND ANOTRER— AOCUSED— 
RESPONDENTS 

Penal Code (Act XLV of 1860), ss. 406, 420— 
Receiving property with dishonest intention—Sub- 
sequent misappropriation, whether amounts to crimi- 
nal breach of trust—‘linirustment’, meaning of — 
Endorsement and delivery of bonds for specific pur- 
pose, whether entrustment. 

Even though the accused when he induced the 
complainant to part with certain properties had the 

, intention of deceiving him, a subsequent misappro- 
priation by him of the property to his own use 
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would amount to criminal breach of trust. The fact 
that there was acomplete offence of cheating when 
the property was received will not prevent the ac- 
cused being guilty of criminal breach of trust. 
In re Ramappa (|) and Venkatagurunatha Sastri, In 
re (2), relied on, ` 

The word ‘entrusted’ is not necessarily aterm of 
law. It may have different implications in different 
contexts, In its most general significance, all it 
imports isa handing over of possession for some 
purposs which may not imply the confering of any 
properitary right at all. 

The accused falsely represented to the complain- 
ant that they had sent some bonds for rectification 
to Bombay and as they had not arrived and the last 
day for completion of a contract with a Bank had 
arrived, requested the complainant to oblige them 
by giving thecomplainant’s bonds temporarily for 
a few days, assuring him that his bonds would be 
returned to him as soon as the bonds sent for recti- 
fication were received and the complainant endorsed 
and delivered to the accused his bonds for this pur- ` 


AH that the bonds were not handed over abso- 
lutely to the accused but were entrusted to them. 
Lake v, Simmons (3), referred to, 

Cr. A. under s. 4170f the Code of 
Criminal Procedure, 1898, against the 
acquittal of the aforesaid respondents 
(Accused Nos. 1 and 2) by the Chief 
Presidency Magistrate, ligmore, Madras, in 
©. O. No. 696 of 1935 on his file. 

Messrs. Nugent Grant, V. L. Ethiraj 
and K. S. Rajagopala Ayyangar, for the 
Respondents. . 

Judgment.—One Rao Bahadur Soora 
Lakmiah Chetty by his agent Gopalaswamy 
Chetty instituted a complaint in the Court 
of the Chief Presidency Magistrate, 
Egmore, Madras, against J. McIver, the 
senior partner of Messrs. Huson Tod & Oo., 
a firm of stock brokers, Madras, as Ist 
accused, and K. 8. Nrasimachari, one of the 
assistants of the said firm as the 2nd 
accused, charging them with the offence 
punishable under ss. 406 and 420, Indian 
Penal Code, “criminal breach of trust” 
and “cheating and dishonestly inducing 
delivery of property”. The learned Magis- 
trate acquitted the accused; and this appeal 
has been filed by the Government against 
the order of acquittal. : 

The complaint alleged that in or about 
November 1934, Messrs. Huson Tod & 
Co., purchased for and delivered to the 
complainant 64 per cent. 1935 Bombay 
Development Loan Bonds of the value of 
Rs. 3,50,000, receiving full payment there- 
for,- that in or about the last week of 
March 1933, the 2nd accused represented 
tohim that his firm had entered into a 
contract with the Imperial Bank of India 
to sell and deliver to them 62 per cent. 
1935 Bombay Development Loan Bonds, 
that with a view to perform the contract, 


1935 


the accused's firm had purchased from 
Bombay the Tequisite quantity of paper 
but that the Imperial Bank had returned 


the same on the ground that the endorse- _ 


ment on them was irregular, that the bonds 
had been sent to Bombay for rectification 
and that pending the receipt of the bonds 
from Bombay the complainant might oblige 
the firm temporarily by giving them his 
bonds of the said denomination and value 
to satisfy the Imperial Bank, and that as 
soon asthe bonds purchased by them were 
received back from Bombay with the 
endorsements rectified, the complainant's 
bonds would be returned to him, : 

It was further alleged that on March 27, 
the 2nd accused renewed his request 
saying that the Bombay bonds had not 
arrived and as that was the last day for 
completion of the contract with the Bank 
the complainant should oblige the firm by 
giving his bonds temporarily for-a few days 
and assured him that he hoped to receive 
the Bombay bonds sent for rectification by 
March 30, and that the complainant's bonds 
would be returned to him on April 1, posi- 


tively. 
It was then stated in the complaint the 
complainant believing the representation 


made on behalf of the firm by the 2nd 
accused and on the assurance that his 
bonds would be returned on April 1, 1935, 
caused 14,62 per cent. 1935 Bombay 
Development Loan Bonds of the aggregate 
value of Rs. 3,50,000 to be endorsed and 
delivered over to the accused’s firm by his 
brother and authorised agent on March 27, 
1935, and that the 2nd accused passed a 
receipt for the same for and on behalf of 
the accused's firm. It was further alleged 
that asthe bonds were not returned on 
April 1, as promised, the complainant 
telephoned about it to the accused's firm 
and thatthe lst accused sent a letter in 
the name of the firm in which while confirm- 
ing the receipt passed by the 2nd accused 
on behalf of the frm when he obtained the 
bonds, it was stated that the bonds from 
Bombay had not been received and that on 
receipt of the same, the complainant’s bonds 
would be forwarded to him, 

` However, as the bonds were not sent as 
promised, the complainant, it was alleged, 
again wrote to the accused's firm on 
April 17, asking for the return of the bonds 
forthwith and to this the Ist accused wrote 
in the name of the firm the next day 
saying that the Bombay bonds had not yet 
arrived and to avoid delay they- would 
re-purchase and deliver to the complainant 
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similar bonds by the end of the month if the 
eae were not got back before April 23, 
1935. 

The complaint further alleged that on 
April 29, the lət accused went to the 
complainant and represented to him that 

is application for loan to the Imperial 
Bank of India was not sanctioned, that he 
was not able to purchase similar bonds as 
promised or pay the value of the bonds in 
full, that the Bombay Bonds had not been 
received, and promised that he would pay 
Rs. 1,00,000 the next day, April 30, another 
sum of Rs. 1,00,000 in the course of a 
fortnight or a month, and the entire balance 
within three months and that he would also 
geta letter of guarantee from the 2nd 
accused. It was stated that the complain- 
ant then yielded to the request of the 
lst accused for time without any know- 
ledge or suspicion that the accused would 
have mishandled or otherwise dishonestly 
dealt with his bonds or that any fraud had 
been played. 

Subsequently, it was alleged that the 
lst accused sent asum of Rs, 50,000 and 
the guarantee letter from the 2nd accused 
and a further sum of Rs. 30,000 and when 
pressed for the balance of Rs. 20,000 to 
make up the initial payment of one lakh he 
falsely denied the responsibility for the 
transaction throwing the blame on the 
2nd accused though he had been repeatedly 
taking time for payment of the same. 

. The complainant then stated that this 
conduct of the Ist accused aroused his 
suspicion and that he has now learned 
that the story of the bonds being sent to 
Bombay for rectification is a myth and 
that after obtaining from him, the bonds 


‘on false representation and on promise to 


returo the same in specie they sold the 
same away to third parties without his 
knowledge or consent and misappropriated 
the sale proceeds, 

On the above allegations the complain- 
ant charged the Ist and the 2nd 
accused with having committed the offence 
punishable under ss. 406 and 420, Indian 
Penal Code, and prayed that they be dealt 
with according to law. 

On May 14, 1935, the Chief Presidency 
Magistrate issued summons against both 
the accused, It may be stated here that 
the offence under s. 420, Indian Penal Code, 
is compoundable with the permission of the 
Court under s. 345 (2)of the Code of 
Criminal Procedure, while that under s. 405, 
of the Indian Penal Code, is not compound- 
able, 
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On July 2, 1935, an application signed 
by the Counsel for the complainant as 
well as by the Counsels for the lst and the 
2nd accused was filed before the Magis- 
trate. The application ran as follows:-— 

“As the facts alleged, if proved, amount 
to an offence under gs, 420, Indian Penal 
Code, which is compoundable with the 
permission of the Court, it is prayed that 
the Court may be pleased to permit the 
case to be compounded as against the 
lst accused. On such permission being 
granted, the complainant will report the 
case compounded against the Ist accused 
and willnot press the case against the 
2nd accused without prejudice to the 
complainant's civil rights against both.” 
It will be observed that in this application 
nothing is mentioned about the offence 
under s. 406, Indian Penal Ocde, with 
which also, the two accused had been 
charged, in the complaint; nor is any 
permission asked to compound the case of 
cheating with the second accused. 

On receiving the above application the 
Magistrate examined Gopalaswami Chetti, 
the agent of the complainant, and he 
deposed as follows:— 


4 Under his instructions I wish to compound 
this case and offer no evidence, I have also filed 
a petition signed by the Oounsels of all the 
parties concerned to the above effect, I request 
permission of this Court to compound as the offence 
is one under s, 420, Indian Penal Code.” 


After recording the above statement the 
learned Magistrate passed an order acquitt- 
ing the accused in the following terms: 


“Permission granted. Oase reported compounded. 
Accused are acquitted.” 


4 It may be mentioned that on the applica- 
tion for permission to compound, filed by 
the complainant and the two accused, 
a learned Magistrate made the following 
note:— 


“The complainant himself and his Counsel both 
admit that the facts disclosed only an offence 
under 8. 420, Indian Penal Oode, which is compound- 
able with the permission of the Court. Examined 
Gopalaswamy Ohetty. I am salso of opinion that 
the offence disclosed is only under s. 420, Indian 
Penal Code.” , 


This note does not 
acquittal order. 

On behalf of the Crown, the learned 
Crown Prosecutcr argues that the order of 
acquittal in so far as it relates to the 
offence of ‘cheating’ with respect to the 
Ist accused is unsustainable, inasmuch as 
the learned Chief Presidency Magistrate 
has not exercised his discretion as 
required under. 8. 345 (2) of the Code of 
Criminal Procedure in allowing the case 
to be compounded as against him, that as 


eer eeteerone 


form part of the 
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against the 2nd accused the offence of 
‘cheating’ has not been compounded at all; 
and that with respect to the offence of 
‘Oriminal .breach of trust’ under s. 406, 
Indian Penal Code, the order of acquittal 
is bad as against both the accused, as the 
offence isnot compoundable and as the 
case has not been tried at all. For these 
reasons he urged that the acquittal order 
in its entirety should be set aside. 


The order of the Magistrate is very 
brief and unsatisfactory. The exact scope 
of it, whether it covers only one of the’ 
offences with which the accused were 
charged or whether it refers to both the 
offences has been the subject of consider- 
able arguments beforeus. We have no 
doubt that the order as it stands covers 
both the offences. It is true that the learned 
Magistrate has not explicitly stated the 
reasons which persuaded him to accord 
permission for compounding the offence of 
cheating. But on that ground alone we 
cannot accept the argument that he has 
passed the order without applying his. 
mind tothe facts of the case. If, as the 
learned Crown Prosecutor says, that the 
Presidency Magistrate must be considered 
to have definitely made up his mind that 
there was a prima facie case against the 
accused under ss. 406 and 420, Indian 
Penal Code, when he passed the order ‘issue 
summons under ss. 406 and 420, Indian 
Penal Code, against both the accused’, we 
may well assume that when he passed the 
order “Permission granted: Oase reported 
compounded”, he must have concluded in 
his mind that it was a proper case in which 
sanction for compounding the offence should 
be granted though we must say that the 
Magistrate might have done better if he 
had indicated his reasons. It is argued 
that with respect to the second accused, 
what was originally stated in the petition 
asking for permission to compound the 
offence of cheating was that the case will 
not be pressed against him, that such a 
procedure in warrant cases is unknown to 
law and that no request for compounding 
the case as against him was ever made. 
The argument is not without force; but we 
cannot allow ourselves to be guided solely 
by the arguments contained in the petition, 
ln the deposition of Gopalaswamy Chetty 
extracted above, he stated that under the 
complainant's instructions he wished to 
compound ‘this case’ and offer no evidence. 
In so far as this relates to the offence 
under s. 420, Indian Penal Code, which ig 
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compoundable, we must understand the 
statement to mean that his instructions were 
to compound the whole case, i. e., the case 
against both the accused and not the case 
as against the first accused alone. For 
these reasons, we are not inclined to set 
aside the order of acquittal of the accused 
in so far as the order of acquittal relates to 
the offence under s. 420, Indian Penal 
Code, 

The next question for consideration relates 
to the order of acquittal with reference to 
the offence of criminal breach of trust under 
s. 406, Indian Penal Code, with which also 
both the accused were charged in the 
complaint. Section 405 defines the offence 
as follows:— 

“Whoever, being in any manner entrusted with pro- 
perty, or with any dominion over property, dishonestly 
misappropriates, or converts to his own use that prop- 
erty or dishonestly uses, or diposes of, that property 
in violation of any direction of law prescribing the 
mode in which such trust is to be discharged, or of 
any legal contract, express or implied, which he 
has made touching the discharge of such trust, or 
wilfully suffers any other person so to do, commits 
criminal breach of trust,” 

The terms of the section are very wide, 
Omitting the details not necessary for the 
purposes of this case, a person may be said 
to commit criminal breach of trust if, when 
in any manner entrusted with property or 
with any dominion over it, he dishonestly 
misappropriates it or uses it in violation of 
any legal contract made touching the dis- 
charge of the trust. The learned Crown 
Prosecutor argues that assuming that the 
facts alleged in the complaint have been 
made out, the two accused have committed 
criminal breach of trust inasmuch as they 
have, after being entrusted with dominion 
over the property belonging to the com- 
plainant for the purpose of using it in a 
definite manner and returning the same 
after such use, misappropriated it contrary 
to the arrangement arrived at between the 
parties, This argument is met with the 
reply that the complaint discloses only an 
offence under s. 420, Indian Penal Code, as 
noted by the Magistrate and that it does 
not disclose any offence under s. 406, 
Indian Penal Code. The Magistrate has 
given no reason for his opinion beyond 
saying that the complainant himself and 
his Counsel admit that the facts disclose 
only an offence under s. 420, and that that 
is also his opinion. Mr, Grant’s argu- 
ment in support of his contenticn that 
the complaint does not disclose an offence 
under s. 406 is twofold. In the first place, 
he argues that when the accused by deceiv- 
ing the complainant fraudulently and dis- 
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honestly induced him to part with the prop- 
erty in question, the offence of cheating was 
complete, and that there is no room for fur- 
ther holding that the accused have com- 
mitted criminal breach of trust also by 
their subsequent misappropriation of the 
property. This argument cannot be accept- 
ed as will appear from two decisions of 
this Court. In In re Ramappa (1), the accus- 
ed who was the Superintendent of some 
Coffee Curing Works, was convicted of 
criminal breach of trust by misappropriat- 
ing a large sum of money made up of 
which he had received from the Manager on 
the false pretence that they were required 
for paying coolies who garbled coffee. One 
of the arguments urged against the con- 
viction was that the receipt of the money 
by false representation amounted to the 
offence of cheating and that the subsequent 
appropriation of it by the accused to his 
own use would not amount to criminal 
breach of trust as the criminal intent was 
present at the time of the receipt of the 
moneys from the manager. The learned 
Judges (Benson and Sundara Iyer, JJ.) 
observed that the argument is not sound 


and held as follows :— 

“ When the accused received the money he did so 
as a servant of the Company for the express purpose 
of using it for his master's benefit in a particular 
way. He was, therefore, entrusted with the money 
and his appropriating it to himself clearly amounts 
to criminal breach of trust,” 

In Venkatagurunatha Sastri, In re (2), 


it was held by Spencer, J. that where a 


“person who had pledged promissory notes 


with another as security for a loan dis- 
honestly induced the latter to hand over 
the same to him by pretending that he 
required the same to collect money from 
his creditors with the aid of which he would 
pay cash to the complainant, his act con- 
stituted an offence of cheating punishable 
under s. 420 of the Penal Code. It was also 
held that, where it appeared further that 
the pledgor dishonestly disposed of the notes 
in Violation of his contract with the pledges 
to use the money collected in paying off his 
debt, there was both entrustment‘and dis- 
honest misappropriation, and that the con- 
viction for the offence of criminal breach of 
trust, under s. 406, Indian Penal Oode, was 
legal. In this connection attention may 
also be drawn to the words ‘in any manner 
used in the section which would show that 
the entrustment of the property with the 
(1) 22M LJ 112; 13Iod. Cas. 103;10M L T 
17. 


917. 

(2) 45 ML J 133; 72 Ind, Cas. 612; A I R 1923 
Mad. 597; 17 L W 590; 32M L T 234; (1923) MW 
N 313; 49 M LJ 133; 24 Or, L J 452, 
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accused may be brought about in various 
ways. Forthe above reasons we overrule 
the first argument advanced by Mi. Grant. 

His next argument is that on the facts 
alleged in the complaint it cannot be said 
that the accused were ‘entrusted’ with prop- 
erty or with any dominion over it assuming 
that there has been subsequent misappro- 


priation. Part of the argument in support. 


of this contention is based upon the allega- 
tions in the complaint. Itis said in para.6, 
of the complaint that the complainant 
“believing the representation of the second 
accused caused 14 bonds of the aggregate 
face value of Rs. 3,50,0U0 to be endorsed 
and delivered over to the accused's firm by 
his brother and authorised agent on the 
said date, viz, March 27, 1935"....It is 
argued that this would show that the deli- 
very of the property did not stop with mere 
entrustment but that it was handed over 
absolutely to the second accused, as other- 
wise there was no meaning in the endorsing 
and delivering them to the accused's firm. 
Obviously this suggestion cannot be accept- 
ed. Reading the complaint no one will 
understand that the complainant intended 
to make a present of these bonds to Messrs. 
Huson Tod & Co., for, that is what the argu- 
ment amounts to, ‘Lhe allegations show 
that the 14 bonds in question were handed 
over temporarily to the accused’s firm for 
a specific purpose and for a definite period, 
and after accomplishing this purpose, the 
same bonds were to be returned to the 
complainant. It is obvious that, if the 
bonds were not endorsed over in favour 
_ of Messrs, Huson Tod & Oo., the purpose 
for which they were delivered, that is, to 
give them over to the Bank till the bonds 
purchased for them were received after 
rectification, would not be satisfactorily 
achieved, 

The rest of the argument on the above 
point is based upon the interpretation put 
py the House of Lords in Lake v. Simmons 
(3), on the wuras ‘entrusted’ which appeared 
in a clause in a certain insurance policy. 
In the circumstances of that case 1t was held 
that the optaining by a person of articles 
by larceny by a trick cannot amount to 
entrustment us there was no real consent 
by the owner of the articles to the trans- 
feree obtaining possession of the same. 
Read in the light of the facts of the case it 
will be found that that decision is not help- 
ful in interpreting the word ‘entrusted’ ag 

(3) (1927) A Ç 487; 96 LJ K B 621; (1927) WOR 
Neg 417; 33 Com. Cas, 16; 137 L T 238; 43 TLR 
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used in s. 405 of the Code. As pointed out 
by Lord Haldane in that very case ‘entrust- 
ed’ is not necessarily a berm of law. It 
may have different implications in different 
contexts. In its most general significance 
all it imports is a handing over the posses- 
sion for some purpose which may not imply 
the conferring of any proprietary right at 
all. On the allegations in the complaint 
in this case, we have no doubt that the 14 
bonds in question were ‘entrusted’ by the 
complainant to the accused within the 
meaning of s. 405 of the Code. This argu- 
ment must also be rejected. 

For the above reasons, on this part of the 
case, that is, with respect to the offence of 


criminal breach of trust, we must hold that 


the complaint discloses an offence punish- 
able under s. 406, Indian Penal Code. That 
offence is not compoundable and the merits 
of ithave not been inquired into by the 
learned Chief Presidency Magistrate. We 
have already stated that, in our opinion, 
the order of acquittal must be understood 
to cover both the offences alleged against 
the accused. It therefore, follows, that the 
order in so far as it relates to the offence 
of criminal breach of trust under s. 406, 
Indian Penal Code, should be set aside and 
the learned Chief Presidency Magistrate 
should be asked to restore the complaint on 
file and deal with it according to law. 
A. Order set aside. 


— —— 


CALGUTTA HIGH COURT 
Criminal Reference No, 74 of 1934 
December 6, 1934 
S. K. Guosz AND HENDERSON, JJ. 
OSMAN SHEIK H—Oomruainant 


versus 
HARI PADA BISWAS—Acoussp 

Criminal Procedure Code (Act V of 1893), 3. 159 
—Linquiry held not by officer suggested by Magis- 
trate—Submission of charge sheet by investigation 
officer, whether illegal, 

The mere fact that the enquiry was not held by 
a particular officer as suggested by the Magistrate 
in his order aoes not make the submission of the 
charge sheet on the part of the inves- 
tigating Police, contrary to the provisions of the 
Oode of Oriminal Procedure. i 

Messrs. S. K. Sen and Nani Gopal Das, 
for the Keference. 

Messrs. Upendra Kumar Roy and Amrita 
Lal Mukherji, against Reference. 

S. K. Ghose, J.—I seems to us that this 
Reference was entirely misconceived, It 
appears that against the petitioner, Hari 
Pada Biswas, the Police have submitted a 
Charge sheet alleging an offence under s, 344 
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Indian Penal Code. The learned Judge has 
recommended that the proceeding should 
be quashed. But at this stage the only 
point is whethér the submission of the 
charge sheet is either illegal or irregular. 
The learned Judge has referred to cir- 
cumstances which may quite properly be 
urged at the trial. It appears that the 
Magistrate at one stage of the case directed 
an enquiry under s. 159, Criminal Pro- 
cedure Code. His order dated November 25, 


1933, is to the effect that it was not pos- - 


sible to depute a Magistrate and, therefore, 
he would like the enquiry to be held by 
the Deputy Superintendent of Police him- 
self. It also appears that, asa matter of 
fact, the Deputy Superintendent of Police. 
did not hold the enquiry. Whether this 
was a proper action on the part of the 
Deputy Superintendent of Police is another 
matter. But the mere fact that the enquiry 
was not held by a particular officer as 
suggested by the Magistrate in his above 
order does not make the submission of the 
charge sheet on the part of the investiga- 
ting Police, contrary to the provisions of 
the Code of Criminal Procedure. We must, 
therefore, decline to interfere at this stage. 
The Reference is, therefore, rejected. 

Henderson, J.—I agree. It is clear 
that the learned Judge has entirely mis- 
conceived the meaning and effect of s. 159, 
Criminal Procedure Code. 

D. Reference rejected. 


MADRAS HIGH COURT 
Civil Appeal No. 148 of 1933 
March 6, 1935 
BBASLEY, C. J, AND COBNISH, J. 
MANDAPAKA SUDARSANA RAO— 
: APPELLANT 


versus 
VARADA KAMESWARA RAO NAIDU 
AND ANOTHER— RESPONDENTS 

Minor—Guardian ad litem validly appointed—When 
can cease to function during pendency of suit— 
Appointment of another guardian in other proceed- 
ings—Whether divests the former of his position 
as guardian ad litem. 

If a guardian ad litem has once been validly ap- 
pointed, he continues to exercise his functions as 
guardian ad litem until he has ceased to be so, and 
he only ceases to be so by his retirement with the 
permission of the Court or by his death or by his 
removal by an order of the Court. These are the only 
ways in which the guardian ad litem can cease to 
function as such during the pendency of the suit 
The mere appointment of another guardian in other 
proceedings does not by itself divest the guardian 
ad litem of his position as guardian ad litem. He 
till continues to function. 
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O, -A.*against the order of the Sub-Judge, 
Berhampore, dated November 16, 1932. 
i Mr. H. Suryanarayana, for the Appel: 
ant. | f 

Messrs. P. Venkataramana Rao and 
P. V. Rajamannar, for the Respondents, 


Judgment.—The question arising in 
this appeal is whether, when a person has 
been validly appointed guardian ad litem 
of a minor defendant, and subsequent to 
the date of the appointment of that person 
as guardian ad litem the natural guardian 
ia appointed by another Court in other 
proceedings as guardian of the person and 
property ofthe minor and the guardian ad 
litem is removed, ipso facto the two latter 
orders the guardian ad litem's appointment 
ceases to have any legality and thereafter 
he is disentitled to continue the proceed- 
ings in the suit as the guardian ad litem 
of the minor. The learned Subordinate 
Judge held that the appointment of the 
guardian ad litem was not ipso facto, the 
subsequent appointment terminated and 
that consequently the minor was properly 
represented in the suit. Upon this ques- 
tion there is no direct authority except a 
decision of the Calcutta High Court, viz., 
Samarendranath Mitra v. Pyraseecharan 
Leha (1). There it was held that a cer- 
tificated guardian of minors who has been 
properly appointed guardian ad litem does 
not ipso facto cease to be the guardian 
ad litem because some other person has been 
appointed certificated guardian in his stead 
during the pendency of the suit. The facts 
in this case are exactly similar to. those 
in that case and I agree with the reasons 
put forward by Costello, J., in support of 
that ruling, 


If a guardian ad litem has once been 
validly appointed, he continues to exercise 
his functions as guardian ad litem until he 
has ceased to be so, and he only ceases to 
be so by his retirement with the permis- 
sion of the Court or by his death or by his 
removal by anorder of the Courl, ‘hose 
are the only ways in which th; guardian 
ad litem can cease to function as such 
during the pendency of the suit. None of 
those conditions are present here. The 
mere appointment of another guardian in 
other proceedings does not by itself divest 
the guardian ad litem of his position as 
guardian ad litem. He still continues to 
function. For these reasons, the order 


(1) 61 O 1023; 155 Ind. Oas. 882; AT R 1935 
Oal. 160; 7R O 638. 
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under appeal was right and this appeal 
must be dismissed with costs. 


AcN, Appeal dismissed. 


CALCUTTA HIGH COURT 
Civil Appeal No. 2205 of 1932 
August 1, 1935 
R. O. Mitter, J. 
NANU RAM POKHARMAL AGARWALA 
— PLAINTIFE— A PPRLLANT 
versus 

BEDAYET ALI AHAMMAD AND ANOTHER 

— DEFENDANTS— RESPONDENTS 

Contract Act (IX of 1872), 3.178 (before amend- 
ment of 1930)—'Possession”, meaning of—Possession 
of pledger for limited purpose—Delivery of article 
pledged to creditor as security, whether valid 

eage, 

4 Tho word “ possession ° used in s. 178, Contract 
Act, means “ unqualified possession.” 

When the alleged pledger has only “ qualified " 
possession, that is, heis put in possession of the 
goods by the owner and isasked to retain posses- 
sion for a specified and limited purpose, delivery 
given by him ofthe goods to his creditor by way of 
security does not constitute a valid pledge, Pro- 
wae Kumar v. Nabo Kishore Roy (5), follow- 
ed. 

[Case-law referred to.] 

C. A. against the decree of the Sub-Judge, 
Jalpaiguri, dated June 2, 1932. 

Dr. Basak and Mr. Rajendra Bhusan 
Bakshi, for the Appellant. 

Messrs. Rupendra Narayan Roy Chau- 
dhury and Farhat Ali, for the Respondents. 

Judgment.—Defendant No, 2 isa Deputy 
Magistrate. He was under orders of trans- 
fer from Dinajpur to Barisal. At the time 
he left for Barisal he left his wife’s orna- 
ments with his brother, defendant No. 1, 
for safe custody. His brother was then 
living in jointmess with him. On Chai- 
tra 28, 1335, B. S. corresponding to April 11, 
1929, defendant No. 1 took a loan of 
Rs. €00 from the plaintiff and deliver- 
ed to the latter the said ornaments as 
security. The loan was taken by the 
defendant for his own needs. Subsequently 
defendant No. 2 instituted criminal proceed- 
ings against his brother, defendant No. 1. 
In tke course of the said proceedings the 
ornaments were taken away from the 
plaintiff by the Police and deposited with 
the Sadar Sub-Divisional Magistrate of 
Jalpaiguri. 

The plaintiff has instituted this suit to 
recover his dues from defendant No.1. 
He has also prayed for recovery of his dues 
by sale of the said ornaments. He made 
defendant«No. 2 a pro forma defendant, 
in order that the decree may be passed in 
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his presence. Defendant No. 2 only 
appeared and contested the suit. He con- 


tended that there was no valid -pledge and 
resisted the plaintiff's prayer for sale of 
the ornaments. Both the Courts below have 
upheld the contention of defendant No. 2 
and have only given a personal decree 
against defendant No. 1. The plaintiff 
preferred this appeal and contends that 
he has the rights of a pledgee. The case 
depends upon the construction of s. 178, 
Contract Act, as it stood before the amend- 
ment of 1930. The findings of the Courts 
below are that the plaintiff acted bona fide 
and the proviso to that section does not apply. 
The only question therefore is whether de- 
fendant No. 1 had “possession” within the 
meaning of that section. There is marked 
distinction in law between possession, and 
detention or bare custody. One element is 
no doubt common in both these legal con- 
cepts, namely physical control over the 
thing. To constitute possession, there must 
be an additional element, namely the 
animus or intention. Whether the animus 
must be what is called animus domini 
(Savigny) or something less, namely an 
intention to exclude others, not necessarily 
the owner also, is a matter of controversy 
(Holmes on Common Law Lecture VI). But 
it is quite clear that aservant has no posses- 
sion in the eye of the law. That may be 
due to the imprints left by the abolished 
system of slavery. The cases where a 
servant delivered goods of his master as 
security for a loan taken by him therefore 
stand on a different footing from the cases 
where goods have been pledged by a person 
who had obtained them under a hire-pur- 
chase system. The latter has, in my judg- 
ment, possession. A gratuitous bailee has 
also possession. If such person deliver 
goods to their creditors by way of security, 
left to myself, I cannot see why there would 
not be a valid pledge, provided the other 
elements of 8. 178 are present. I agree 
with much of what Lort-Williame, J., has 
said in his judgment delivered in Rahim 
Bux v. Central Bank of India (1) and | 
would have had no hesitation in acting 
upon the principles formulated therein, 
had the matter been res integra. 

But the matter, in my judgment, is 
settled by a long series of decisions beginn- 
ing with the judgment of Couch, O. J., and 
Phear, J., in Greenwood v. Holquette (2). 
That case was no doubt a case of sale, and 

(1) 56 O 367; 119 Ind. Cas. 23; A IR 1929 Oal. 497: 
Ind, Rul. (1929) Oal. 711. 

(2)12 B L R 42; 20 W R467. 
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depended upon the construction of s. 108, 
Contract Act, but the principles laid 
down there have been applied to 
case of pledge: Roopchand Janki- 
das v. National Bankof India (3), 
Leon Sanbolle v. K. V. Seyne and Bros (4), 
Profulla Kumar v. Nabo Kishore Roy (5) 
Saegar v. Hukma Kessa (6) and Naganada 
Davay v. Bappu Chettiar (7). These 
cases lay down the principles that when 
the alleged pledger has only “qualified” 
possession, that is he is put in possession 
ofthe goods by the owner and is asked to 
retain possession for a specified and limited 
purpose, delivery given by him of the 
goods to his creditor by way of security 
does not constitute a valid pledge: the 
word “possession” used in s. 178 according 
to these decision means “unqualified pos- 
session.” In Profulla Kumar v. Nabo 
Kishore Rai (5) the pledge was upheld by 
a Division Bench on the aforesaid princi- 
ples also. The case of Official Assignee, 
Madras v. Mercantile Bank of India (8) 
cited before me, does not deal with this 
question, There the question was whether 
s. 178 which includes within it an agent, 
also applied to the case of an owner intend- 
ing to pledge his goods not by actual 
delivery of the goods but by endorsing 
and delivering railway recepits. A short 
summing up of the effect of decisions of 
the High Courts of India on the point 
before me is made by Lord Wright at 
p. 427 of the report, Following the course 
of decisions by which I am bound, I uphold 
the decree made by the Subordinate Judge 
and dismiss this appeal with costs. The 
prayer for leave to appeal under s. 15, 
Letters Patent, is refused. 
D. Appeal dismissed. 


(3) 22 OW N 1042; 48 Ind. Oas. 975; AIR 1919 
Cal. 540; 46 O 342. 
(4) 230 WN 352; 50 Ind. Cas. 476; A I R 1919 
7 


Oal. 677. 

(5) 230 W N 907; 5t Ind. Cas. 224; AIR 1920 
Cal, 421. 

(6) 24 B 458; 2 Bom. L R 403. 

(7) 27 M 424, : 

(8) 61 I A416; 152 Ind. Cas. 730; A IR 1934 P C 
246; 7T R PO 95; 110 W N1511; 41 L W 8; 68M 
L J 20; 58 M 181; 37 P L R 115; 60 O LJ 518( 39 OW 
N 209 (P 0). 
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__, MADRAS HIGH COURT 

Criminal Revision Case No. 714 of 1934 | 

and 
(Criminal Revision Petition No, 652 of 1934) 
October 24, 1934 
Panprane Row, J. 
In re EDWARD PHILBERT— 
- PETITIONER 

Criminal Procedure Code (Act V of 1898), s. 850— 
Transfer of Magistrate after framing of charge— 
Successor re-hearing evidence—Accused, whether en- 
titled to further opportunity of cross-examination 
after charge is read over to him by Second Magis- 
trate. 

A Magistrate commenced the trial of a case after 
a charge had been framed by his predecessor-in- 
office, whereupon the accused claimed to exercise the 
right conferred upon him by the first part of s. 350, 
Criminal Procedure Code, of demanding fresh exa- 
mination and cross-examination of the witnesses. 
The Magistrate re-summoned and re-heard the evi- 
dence, The accused then claimed that as the charge 
was confirmed by the new Magistrate and read over 
to him, he must have a further opportunity of re- 
summoning witnesses for the prosecution for cross- 
examining them ; 

Held, that the accused was not entitled to a fur- 
ther opportunity to cross-examine as claimed by him. 
Section 351 had been sufficiently complied with by 
the new Magistrate when he first re-summoned the 
witnesses. 

Petition under ss. 435 and 439 of the 
Code of Criminal Procedure, 1898, praying 
the High Court to revise the oral order 
dated August 21, 1934, refusing to allow 
further cross-examination and to issue an 
order directing the grant of copy of state- 
ments of prosecution witnesses under s. 162, 
Criminal Procedure in C.C. No. 430 of 
1984 on the file of the Court of the Chief 
Presidency Magistrate, Egmore, Madras, 

Dr. Mir Anwarrudin, for the Petitioner, 

The Crown Prosecutor, for the Crown. | 

Order.—Two points raised in this petition, 
viz., that the Chief Presidency Magistrate 
was wrong in refusing to allow the accused 
to have the prosecution witnesses re-summon- 
ed and re-cross-examined after the framing 
of the charge, and (2) that a certain order 
passed by this Court directing the lower 
Court to grant copies of the statements made 
by the witnesses for the prosecution to the 
appellant under s. 162 of the Criminal 
Procedure Code has not been obeyed. 


Asregards the first point the facts of the 
case are that the Magistrate commenced 
the trial of the case after a charge had 
been framed by his predecessor-in-office 
whereupon the accused claimed to exercise 
the right conferred upon him by the Ist 
part of s. 350 of the Criminal Procedure 
Code which gives him the right of demand- 
ing a fresh examination and cross-ex- 
amination of witnesses; This demand 
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was satisfied by tho Magistrate by re-sum- 
moning the witnesses and re-hearing the 
‘evidence. What is now contended on 
behalf of the petitioner is that because the 
charge already framed by the former 
Magistrate was as it were confirmed by the 
new Magistrate and read over to the 
accused, the accused must have further 
opportunity of re-summoning witnesses 
for the prosecution for the purpose of cros- 
examining them. Such a right is not 
Tecognised by the lst proviso to s. 350 of 
the Criminal Procedure Code and there is 
- really no reason why such a right should 
be granted to the accused in the absence 
of any specific statutory provision. What the 
provisions of s. 350 (1), Criminal Procedure 
ode, require to be done has been done by the 
Magistrate, and what the petitioner now 
wants is something which he is entitled to 
in law. The Magistrate cannot be said 
to have erred in the procedure adopted by 
him in dealing with the case, 

As regards the 2nd point, it is stated by the 
Crown Prosecutor that what the petitioner 
wanted was a copy of the cage diary and that 
if the petitioner really wanted copies of any 
other record containing statements of the 
witnesses recorded under s. 162, Criminal 
Procedure Code, the Magistrate would have 

een ready and willing to grant him 
copies. ‘The petitioner’s Counsel states 
‘before me that he wanted the original 
statements recorded under s. 162, Criminal 
Procedure Code, and thatheis not satisfied 
with the copy of the case diary. Ifasa matter 
of fact the Magistrate is able to get hold of 
any other statements recorded in this case 
under s.162, Criminal Procedure Code, 
from the custody of the Police, he will allow 
the petitioner the opportunity of getting 
copies of the same for the purpose of enabl- 
ing him to crogs-examine the witnesses for 
the prosecution. This direction may not 
be quite neceseary but in order to prevent 
any future misunderstanding I think it 
fit to embody this direction in this order. 
This petition is otherwise dismissed. 

Ae : Petition dismissed. 


CALCUTTA HIGH COURT 
Civil Rule No. 856 of 1935 
August 19, 1935 
Guns AND Lopes, JJ. 

In the matter of N., a PLEADER, 
SYLHET 


Legal Practitioners Act (XVIII of 1879), s 12— 
Pleader convicted under s, 17 (1), Criminal Law 
Amendment Act and under ss.” 124-A,153-A and 
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178, Penal Cude—In proceeding under s. 12, Legal 
Practitioners Act, showing that he had no faith in 
Courts of Justice—Held, facts implied defect of 
character and that case must be dealt with severely. 

A Pleader was not only convicted under 8. 17 
(1) and (2), Oriminal Law Amendment Act, but was 
convicted. for having committed offences under ss. 
124-A: and 153-A, Penal Code,and was once found 
guilty-of an offence under s. 178, Penal Code ; 

Held, that these convictions entatled severe action 
as they undoubtedly imply defect of character in a 
legal practitioner. 

Held, also, that where in addition to the above 
facts the attitude of the Pleader taken up in pro- 
ceedings against him under s. 12, Legal Practitioners 
Act, before Courts of Justice and his conduct showed 
that he had no faith in justice administered by Courts 
in this country, the conduct must be taken to be 
highly reprehensible, and must accordingly be dealt 
with very severely. 

Mr. Sarat Chandra Basak, for the Peti- 
tioner. l 

Order.—The Rule in this case was issued 
by the full Court under s. 12, Legal Prac- 
titioners Act (XVIII of 1379), calling upon 
N, a Pleader practising at Sylhet, to show 
cause why he should not be suspended or 
dismissed on the ground that he had been 
convicted of offences implying a defect of 
character which unfitshim to be a Pleader. 
The Pleader has not thought it fit to appear 
before us and show cause, in spite of notice 
served on him. , 

From the materials before us, it appears 
that the Pleader was convicted. thrice in 
connection with the last Civil Disobedience 
Movement. It appears further that in one 
of the proceedings before the Criminal 
Court, he stated before the Magistrate that 
had an Englishman sat in judgment 
over him he would have made a state- 
ment but that it was not only useless but 
it was also painful to make a statement 
when one of his countrymen sat in judgment 
over him in connection with his activities 
in making his country free from foreign 
bondage. In another criminal proceeding 
he refused to take oath or to depose asa 
witness, 

The case of a Pleader convicted repeat- 
edly for offences of a political nature has 
uniformly heen dealt with severely by this 
Court, In the case before ur, the Pleader 
was not only convicted under s8. 17 (1) and 
(2), Criminal Law Amendment Act, but 
was convicted for having committed offences 
under ss. 124-A and 153-A, Penal Code, 
and was once found guilty of an offence 
under s. 178, Penal Code. These convic- 
tions entail severe action as they undoubt- 
edly imply defect of character ina legal 
practitioner. In addition to that, in the 
case before us, the conduct of the Pleader, 
as mentioned above, in connection with 
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proceedings before the Court must be 
taken to be highly reprehensible, and must 
accordingly be dealt with very severely. 
In view of the facts and circumstances 
of the case before us, strong disciplinary 
action is called for and we accordingly- 
direct ihat the certificate issued to N to 
practise as a Pleader be cancelled, and he: 
be dismissed. The attitude of the Pleader 
taken up in proceedings before Courts of 
Justice and his conduct show that he has 
no faith in justice administered by Courts 
in this country. As was said in Emperor 
v. Bimalananda Das (1), if the faith of the 
Pleader in British justice should even be 
restored, and if he would then apply for 
renewal of hia certificate, the Court will 
deal with the matter on such materials as 


may be madefavailable. The Rule is made 
absolute, 
D l Rule made absolute. 


(1) 388 OLJ 353; 77 Ind. Cas. 986: A I R 1924 
Oal. 329; 25 Or, L J 599, 


SIND JUDICIAL COMMIS- 
SIONER'S COURT 
: Criminal Revision Application No. 189 of 


December 14, 1934 
RUPOHAND AND MERTA, A. J. Cs, 
SAJAN—AppPLicant 


VETSUS 
EMPEROR— Opposite PARTY. 

Bombay District Municipal Act (III of 1901), ss. 
59, cls. (4) (11), 76—Goods in transit ` and not 
brought within octori limits—Liability for octroi— 
Inspection of goods inside limits of Municipality or 
at place of exit—Legality—Refusal to show goods 
to octrot officer—Whether offence under s. 186, 
Penal Code—Assault on such officer, whether comes 
under s. 332, Penal Code—Penal Code (Act XLV of 
1860), ss. 186, 332—Revision—Sentence—Discretion of 
trying Magistrate—Interference— Criminal trial. 

An octroi is a tax levied upon articles which are 
brought into the gates of. a city, whether such 
articles are brought into the city for consumption 
or use therein or not, 

There is nothing in s. 76, Bombay District Muni- 
cipal Act, to suggest that the octroi officer should 
ask for inspection only at the place where the goods 
enter the limits of the Municipality and not inside 
such limits or at the place of exit from such limits. 
It is, therefore,no argument that because the ac- 
cused were not asked to show the bundle at the 
octroi station which was at the entrance to the local 
limits of the Municipality, they were entitled to 
refuse to give inspection when asked to do so within 
the local limits. 

Where an octroi officer is acting within his autho- 
rity in asking the accused to show the goods, refu- 
sal to show them amounts to obstruction offered in 
the. discharge of the public functions of the officer 
-which would be punishable under s. 186, Pena] 


BAJAN V, EMPEROR (SIND) 


665 


Code, and assault on him would make him liable for 
an offence under s. 332, Penal Code, 

The discretion vested in the trying Magistrale 
cannot be legally interfered with in revision more so 
when the: Court of first appeal has not considered 
it desirable to interfere with the same and no suff- 
cient grounds have been urged to satisfy the High 
Court that this discretion has been improperly exer- 


` cised soas to call for its interference. 


Mr, M. Aslam, for the Applicant. 

Mr. C.M. Lobo, for the Crown. 

Order.—The applicant Sajan and one 
Jumo, son of Achar, were tried before the 
First Class Magistrate, Kotri, for an offence 
punishable under s. 332, Indian Penal 
Code, and were sentenced, each of them, 
to undergo rigorousimprisonment for four 
months. The appeal filed by them in the 
Court of Session, Hyderabad, has been 
dismissed. Sajan alone has come to us in 
revision. Sajan does not dispute the facts 
as found by the two Courts, and according 
to the findings of both the Courts, it would 
appear that Sajan and Jumo travelled 
from Budhapur to Kotri by train and 
after alighting at the Kotri station walked 
in the direction of their village which is 
outside the limits of the Kotri Municipality 
They carried a bundle with them. When 
they came to the Kotri Octroi Station, 
which is near the railway bridge, they 
were asked by the naka peon to show the 
bundle, on the ground that he suspected 
that the bundle contained certain dutiable 
articles. They refused. The naka munshi 
named Jumo Khan came up and he made 
the same request. The accused instead 
of complying with his request attacked 
Jumo Khan and caused him injuries. Now, 
the defence of the accused is that as 
they were passing out of the Kotri limits, 
there was no obligation upon them to show 
to the naka munshi the contents of the 
bundle, and that, therefore, Jumo Khan 
was not acting in the discharge of his 
duties when he insisted on the bundle 
being shown, In support of this argument 
the learned Counsel has invited our atten- 
tion to s. 59, cl. (4), Bombay District 
Municipal Act, III of 1901, which empowers 
a Municipality to levy 

“an octroi on animals or goods, or both, brought 
within the octroi limits for consumption or use 
therein.” < 


He has said that as the bundle was not 
brought intothe octroi limits for consump- 
tion or use of the contents thereof it was 
not liable to any octroi duty. But this 
argument is entirely misconceived. An 
octroi is a tax levied upon articles which 
are brought into the gates ofa city, whe- 
ther such articles are brought into the city 
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for consumption or use therein or not. 
Olause 4 relied upon by the learned Coun- 
sel refers only to octroi on goods which 
are so brought, but that does not mean 
that octroi on goods or animals which are 
brought in for other purposes may not 
be levied under any other part of s. 59, 
or as a matter of that any other section 
of the Act. There has been a long con- 
troversy in past years whether the Munici- 
palities in India should be allowed to levy 
octroi on goods which merely pass through 
their limits or not. In pre-British days 
chungi was levied on all goods coming 
into a town whether the goods were for 
consumption or use within the town or 
were merely in transit. Under the British 
rule at different times different theories 
have prevailed, and at one time octroi was 
levied on all goods whether for consumption 
or use within the Municipal limits or not. 
In later years it was considered desirable 
to legislate that ordinarily octroi should be 
limited to goods or animals brought for 
consumption or use therein, but for special 
reasons a Municipality may after satisfying 
the Government and following the pro- 
cedure laid down in that behalf levy octroi 
on goods which merely pass through those 
limits. Oftentimes the Municipalities are 
permitted to levy octroi at a uniform rate 
on goods or animals whether intended for 
consumption or use, within their limits or 
not, When octroi is not confined to goods 
or animals for home consumption or use, 
it is levied not under the provisions of 
cl. (iv), but of cl. (xi) of that section which 
reads : 

“Any other tax to the nature and object of which 
the approval of the Governor in Council (and of 
the Governor-General in Oouncil) shall have been 


obtained prior to the selection contemplated in 
sub-cl. (i) of cl, (a) of s. 60.” 


In Sind, the Karachi Municipality first 
approached Government for levy of octroi 
not limited to goods intended for consump- 
tion or use within its limits and obtained 
the necessary sanction in that behalf in 
1915 and called it the Terminal Tax and 
defined it in the rules framed by the 
Karachi Municipality as under: 

“Terminal Tax “ means, an octroi levied on the 
import of goods within the Terminal Tax limits of 
the Karachi Municipality, such octroi .not being 
liable to be refunded on the export of such goods 
from such limits.” 

And defined “import” thus: 

_" “Bringing in the goods in the Terminal Tax 
limits from outside those limits.” 

Both these definitions have been adopted 
by the Kotri Municipality with the like 
sanction of Government. The contents of the 
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bundle carried by the accused were, there- 
fore, indubitably liable to Terminal Tax 
or octroi even if they were in transit 
provided of course they were dutiable. 
Now s. 76 of Act JII of 1901 imposes an 
obligation upon every person bringing into 
or receiving from beyond the octroi limits 
any article on 
which octroi is payable, to permit an 
Officer authorised in that behalf by the 
Municipality to inspect, examine and weigh 
and otherwise deal with such article when 
required to do so, so far as may be neces- 
sary to ascertain the charge taxable. 

There is nothing in the above section to 
suggest that the octroi Officer should ask 
for inspection only atthe place where the 
goods enter the limits of the Municipality 
and not inside such limits or at the place 
of exit from such limits. It is, therefore, 
no argument that because the accused 
were not asked to show the bundle at the 
octroi station which was at the entrance 
to the local limits of the Municipality they 
were entitled to refuse to give inspection. 
As a matter of that the accused came 
by rail, they passed the entrance long 
before they got down at the Railway 
Station. 

Jumo Khan was indubitably acting 
within his authority when he asked the 
accused to show the bundle, and their 
refusal to do so was an obstruction offer- 
ed by them in the discharge of the pub- 
lic functions of Jumo Khan, which would 
be punishable under s. 186, Indian Penal 
Code, and their assualt on him made them 
liable for an offence under £. 332, Indian 
Penal Code, under which they have been 
convicted. In the end the learned Counsel 
has urged that the sentence of the ap- 
plicant Sajan might be reduced to that 
already undergone by him, and that, if 
necessary, in addition thereto a sentence 
of fine might be imposed upon him. But 
we are afraid we cannot do that at this 
stage. It was within the discretion of the 
Magistrate to decide to what extent in 
the circumstances of this case the punish- 
ment awarded to the accused should ap- 
proach or recede from the margin of three 
years prescribed by s. 332, Indian Penal 
Code, He inflicted a punishment of only 
four months and the learned Sessions 
Judge did not think it fit to reduce the 
same. 

The discretion vested in the trying 
Magistrate cannot be legaliy interfered 
with in revision more so when the Court 
of first appeal has not considered it desir. 


1935 


able to interfere with the same and no 
sufficient grounds have been urged to 
satisfy us that this discretion has been 
improperly exercised so as to call for 
our interference. We accordingly uphold 
the conviction and dismiss this revision 
application. The accused will now be 
remanded to custody to serve out the 
remaining part of his sentence. 
D. Application dismissed. 





LAHORE HIGH COURT 
Civil Miscellaneous No. 305 of 1934 
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Tex CHAND AND Conpstreay, JJ. 
ASA NAND—PETITIONER 
VETSUS 
JUGAL KISHORE AND OTHERS— 


OPPOSITE Pautres 

Provincial Insolvency Act (V of 1920), s. 43— 
Failure to apply for discharge within time fixed by 

Court—Adjudicatin, whether automatically annulled, 
The order of adjudication is not automatically 
annulled on insolvent's failure to apply for discharge 
within the time fixed bythe Insolvency Court. 
Abraham v. Sookias (1),Wallymahamed Cassim v. Haji 
Ayub Haji Abba & Co. (2), Gopal Ram v, Magni Ram 
(3), Hari Ram v Sri Krishen Ram (4) and Ishardas v, 

Fatima Bibi (5), relied on. h 
His 


O. M. for leave to 
Majesty in Privy Council. 

Mr. Shamair Chand, for 
Party. 

Tek Chand, J.—In our opinion no sub- 
stantial question of law arises which would 
justify our granting a certificate for leave 
to appeal to his Majesty in Council, The 
petitioner urges that he has a locus standi 
to object to. the sale because the order of 
adjudication was automatically annulled on 
his failure to apply for discharge within 
the time fixed by the Insolvency Court. 
This contention is not borne out by the 
wording of s. 48, Provincial Insolvency Act, 
and is opposed to decisions of most of the 
Courts in India including the Lahore High 
Court: see, Abraham v. Sookias, (1) Wal- 
lymahomed Cassim v. Haji Ayub Haji Abba 
& Co. (2), Gopal Ram v. Magni Ram, (3) Hari 
Ram v. Sri Krishan Ram, (4) and Ishardas 
v. Fatima Bibi, (5). In our view the law 
has been correctly laid down in the above 


appeal to 


the Opposite 


(1) 51.0 337; §1 Ind. Cas, 581; AI R1924 Cal 777. 

(2) AIR 1933 Rang 133; 144 Ind. Oas. £69; € R 
Rang 20. 

(3) 7 Pat. 375; 107 Ind. Cas. £39; AI R 1928 Pat. 
338;9 PLT 329. 

(4) 49 A 201; 100 Ind. Cas. 320; A I R 1927 All 418; 
25 A LJ 152. 

(5) AIR 1934 Lah 468; 153 Ind, Oas. 593;15 L 
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rulings and the matter is nob opsn to 
doubt. ‘ 

We dismiss the petition, but make no 
order as to the costs of this hearing. 


D. Petition dismissed. 


PRIVY COUNGIL 
Appeal from the Australian High Court 
October 21, 1935 
THE Lord CHANOELLOR (VIscouNT 
HAILSHAM), Lorp BLANESBURGH, LORD 
MAOCMILLAN, LORD WRIGHT AND SIR 
LANCELOT SANDERSON. 
RICHARD THOROLD GRANT— 
APPELLANT 
versus 


AUSTRALIAN KNITTING MILLS, Lop. 
AND OTHERS— RESPONDENTS 

Sale of goods—Implied warranty—Patent or trade 
name—Merchantable quality, meaning of—Sale by 
description—English Sale of Goods Act of 1893, 
s. 14—South Australia Sale of Goods Act, 1895, s. 14— 
Retailer and purchaser—Manufacturer and purchaser 
—Liability of manufacturer—Negligence—Nature of 
proof—Mere sequence of cause and effect, if enough 
—Tort of actionable negligence—How established— 
Principle in Donaghue's case—Applicability. 

The first exception to s. 14, English Sale of 
Goods Act (equivalent to Sale of Goods 
Act) if its terms are satisfied, entitles the buyer to 
the benefit of an implied condition that the goods 
are reasonably fit for the purpose for which the 
goods are supplied but only if that purpose is made 
known to the seller “so as to show that the 
buyer relies on the seller's skill or judgment,” 
The reliance must be brought home to the 
mind of the seller, expressly or by implication. 
The reliance will seldom be express; it will usually 
arise by implication from the circumstances: thus 
to take a case like that in question of "2 purchase 
from a retailer the reliance will be in general 
inferred from the fact that a buyer goes to the 
shop in the confidence that the tradesman has 
selected his stock with skill and judgment: the 
retailer need know nothing about the process of 
manufacture; it is immaterial whether he be 
manufacturer or not: the main inducement to deal 
with a good retail shop is the expectation that the 
tradesman will have bought the right goods of a good 
make: the goods sold must be goods of a description 
which it isin the course of the seller’s business to sup- 
ply: there is no need to specify in terms the particular 
purpose for which the buyer requires the goods: 
which is nonetheless the particular purpose within 
the meaning of the section because it is the only 
purpose for which anyone would ordinarily want 
the goods. The proviso does, not apply to a case 
like the sale of a specified-article the name of which 
is rather a patent or trade name within the meaning 
of the proviso to exception (i). | | , 

Whatever else ‘merchantable’ may mean it does 
mean that the article sold, if only meant for one 
particular use in ordinary course, is fit for that 
use; merchantable does not mean that the thing is 
saleable in the market simply because it looks all 
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«right; it is not merchantable in that event if it has 
testis unfitting it for its only proper use but not 
apparent on ordinary examination; that is clear 
from the proviso, which shows that the implied 
condition only applies to defects “not 
reasonably discoverable to the buyer on such ex- 
amination as he made orcould make. The statute 
requires the goods to be merchantable in the state 
in which they were sold and delivered; in this 
connection a defect which could easily be cured 
is as serious as a.defect that would not yield to 
treatment. The proviso to exception (ii) does not 
apply where, no examination that the buyer could 
or would normally have made would have revealed 
the defect. In effect the implied condition of being 
fit for the particular purpose for which they are 
required and the implied condition of being merchant- 
able produce in cases of this type the same 
result. There is a sale by description even though 
the buyer is buying something displayed before 
him on the counter: a thing is sold by description, 
though it is specific, so long as it is sold not 
merely as the open thing but as a thing cor- 
ing to a description. 

The ji are liable in contract, and so far as 
they are concerned, no question of negligence is 
relevant to the liability in contract, "But as regards 
the manufacturers there is no privity of contract 
between the ultimate purchaser and them. Tha 
liability, if any, between them is in tort and the 
gist of the cause of action is negligence. The 
plaintiff is not required to lay his finger on the 
exact person inall the chain who was responsible 
or to specify what he did wrong. Negligence is 
found as a matter of inference from the existence 
of the defects taken in connection - with all the 
known circumstances. But the mere sequence of 
cause and effect is not enough in law to constitute 
a cause of action in negligence, which isa complex 
concept, involving a duty as between the parties 
to take care, as well as a breach of that duty and 
resulting damage, 


ufacturer of products, which he sells in 
jah tore as to show that he intends them to 
reach the ultimate consumer in the form in which 
they left him with no reasonable possibility of 
intermediate examination,.and with the knowledge 
that the absence of reasonable care in the prepara- 
tion or putting up of the í products will result in 
an injury to the consumer's life or property, owes 
‘a duty to the consumer to take that reasonable 
care. Donoghue v. Stevenson (1), applied. i 
All that is necessary as a step to establish the 
tort of actionable negligence is to define the precise 
relationship from which the duty to take care is 
to be deduced. It is, however, essential in English 
Law that tbe duty should _be , established: 
the mere fact that a man is injured by 
another's act gives in itself no cause of 
action; if the act is deliberate, the party injured 
will have no claim in law even though the injury 
is intentional, so long as the other party is merely 
exercising a legal right: if the act involves lack of 
due care, again no case of actionable negligence will 
arise unless the duty to be careful exists, 


The principle of Donoghue's case (1), can only be 
applied where the defect is hidden and unknown 
to. the consumer, otherwise the directness of cause 
and effect is absent: the man who consumes or 
usesathing which he knows to be noxious cannot 
complein in respect of whatever mischief follows 
because it follows from his own conscious volition 
in choosing to incur the risk or certainty of mis- 
chance, < 
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Messrs. G. P. Glandfield and P. J. H, 
Heycock, for the Appellant. 

Messrs. Wilfred Greene, K. ©. Wilbur 
Ham, K, C. Tan C. Bailier Poole, for the 
Respondent. 

Lord Wright.—The ‘appellant is a fully 
qualified medical man practising ab 
Adelaide in South Australia, He brought 
his action against the respondents, claim- 
ing damages on the ground that he had 
contracted dermatitis hy reason of the 
improper condition of underwear purchased 
by him from the respondents, John Martin & 
Co., Ltd., and manufactured by the respond- 
ents, the Australian Knitting Mills, Limited; 
the case was tried by Sir George Murray, 
Chief Justice of South Australia, who after 
a trial lasting for 20 days gave judgment 
against both respondents for the appellant 
for £2,450 and costs. On’ appeal the 
High Court of Australia set aside that 
judgment by a majority. Evatt, J. dis- 
sented, and agreed with the Chief Justice. 
Of the majority, the reasoning of Dixon, J., 
with whom Mc Tiernan, J. concurred, was 
in effect that the evidence was not sufficient 
to make it safe to find for the appellant. 
Starke, J., who accepted substantially all 
the detailed findings of the Chief Justice, 
differed from him on his general con- 
clusions of liability based on these find- 
ings. 

The appellant’s claim was that the 
disease was caused by the presence in the 
cuffs or ankle ends of the underpants 
which he purchased and wore, of an 
irritating chemical, viz., free sulphite, the 
presence of which was due to. negligence 
in manufacture, and also involved on the 
part of the respondents, John Martin & 
Co., Ltd., a breach of the relevant implied 
conditions under the Sale of Goods Act. 

The underwear, consisting to two pairs 
of underpants and two singlets, was bought 
by the appellant at the shop of the 
respondents, John Martin & Co., Ltd., who 
dealt in such goods and who will be 
hereafter referred to as the retailers, on 
June 3, 1931; the retailers had in ordinary 
course at some previous date purchased 
them with other stock from the respond- 
ents, the Australian Knitting Mills, Ltd., 
who will be referred to as the manufac- 
turers; the garments were of that class of 
the manufacturers’ make known as Golden 
Fleece. The appallant put on one suit 
on the morning of Sunday, June 28, 1931; 
by the evening of that day he felt itching 
on the ankles but no objective symptoms 
appeared until the next day, when a 
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redness appeared on each ankle in front 
over an area of about 2% inches by l; 
inches. The appellant treated himself with 
calomine lotion, bat the irritation was 
such that he scratched the places till he 
bled. On Sunday, July 5, he changed his 
underwear and put onthe other set which 
he had purchased from the retailers: the 
first set was washed and when the appel- 
lant changed his garments again on the 
following Sunday he put on the washed set 
and sent the others to the wash; he chang- 
ed again on July 12. Though his skin 
trouble was getting worse he did not 
attribute it to the underwear, but on July 
13, he consulted a dermatologist, Dr, 
Upton, who advised him to discard the 
underwear, which he did, returning the 
garments to the retailers with the intima- 
tion that they had given him dermatitis; 
by that time one set had been washed 
twice and the other set once. The appel- 
lant’s condition got worse and worse; 
he was confined to bed from July 21, 
for 17 weeks; the rash became generalised 
and very acute. In November he became 
convalescent and went to New Zealand 
to recuperate. He returned in the follow- 
ing February and felt sufficiently recover- 
ed to resume his practice, but soon had 
a relapse and by March his condition was 
so serious that he went in April into 
hospital where he remained until July. 
Meantime in April, 1932, he commenced 
this action, which was tried in and after 
November of that year. Dr. Upton was 
his] medical attendent throughout and 
explained in detail at the trial the course 
of the illness and the treatment he adopted. 
Dr. de Orespigny also attended the appel- 
lant from and after July 22, 1931, and 
gave evidence at the trial. he illness 
was most severe, involving acute suffering 
and at times Dr. Upton feared that his 
patient might die. 

It is impossible here to examine in detail 
the minute and conflicting evidence of fact 
and of expert opinion given at the trial: 
all that evidence was meticulously dis- 
cussed at the hearing of the appeal before 
the Board, [t is only possible to state 
briefly the conclusions at which their Lord- 
ships after careful consideration have 


arrived. 
In the first place, their Lordships are 
of opinion that the disease was of 


external origin. Much of the medical 
evidence was directed to supporting orrefut- 
ing the contention strenuously advanced on 
behalf of the respondents that the dermatitis 
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was internally produced and was of the 
type described as herpetiformis, which is 
generally regarded as of internal origin. 
That contention may now be taken to have 
failed: it has been rejected by the Chief 
Justice at the trial and in the High Court 
by Starke and Evatt, JJ., and, in effect 
also, by Dixon and McTiernan, JJ. The 
evidence as tothe symptoms and course of 
the disease given by the two doctors who 
attended the appellant is decisive: derma- 
titis herpetiformis is an uncommon disease, 
of a type generally not so severe as that 
suffered by the appellant, and presenting 
in general certain characteristic features, 
in particular, bullae or blisteres and sym- 
metrical grouping of the inflammatory 
features, which were never present in the 
appellant. Dr. Wigley, a very eminent 
dermatologist, who examined the appellant, 
and as an expert gave evidence in sup- 
port of the doctors who actually attended 
him, expressed his opinion that all derma- 
titis, had an external origin, but whether 
he was right in this or not, he was con- 
fident that in the appellants case the 
origin of the disease was external, and 
on allthe evidence their Lordships accept 
this view. 

But then it was said that the disease 
may have been contracted by the appellant 
from some external irritant the presence 
of which argued no imperfection in the 
garments but which only did harm because 
of the appellant's peculiar susceptability. 
This the disease might have been initiated 
by the mechanical irritation of the wool 
itself or if it was due to some chemical 
ingredient in the garments, that might have 
been something in itself harmless, either 
because of its character or because of the 
actual quantity in which it was present, su 
that the mischief was attributable to the 
appellant’s own physical defect and not to 
any defect in the garments; the respondents 
it was said, could not be held responsible 
for anything in the garments which would 
not be harmful in normal use. Two issues 
were thus involved; one, was the appellant's 
skin normal, and the other, was there in 
the garments or any part of them a 
detrimental quantity of any mischievous 
chemical? 

The Chief Justice held that the appei- 
lant’s skin was normal. He had habi- 
tually up to the material time worn wooilen 
undergarments without inconvenience: 
that he was not sensitive to the macha- 
nical effects of wool seemed to be proved 
by an experinfent of his doctors who 
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placed a piece of scoured wool on a clear 
‘area on his skin and found after a sufficient 
interval no trace of irritation being pro- 
duced. It was said that he had suffered 
from tuberculosis some years before and 
that the disease had merely been arrested, 
not eliminated, and it was then said that 
tuberculosis made the patient more sus- 
ceptible to skin disease, because it wea- 
kens the resistance of the skin and lowers 
the patient’s vitality. But this contention 
did not appear to be established. It was 
admitted that the appellant’s skin had 
by reason of. his illness become what is 
denominated “allergic,” that is, unduly 
sensitised to the particular irritant from 
which he had suffered: but that could 
throw no light on the original skin con- 
dition. A point was made that'a skin ordinari- 
ly normal might transiently and unexpec- 
tedly show a peculiar sensitivity, but that 
remained a mere possibility which was not 
developed and may be ignored. In the 
result there does not seem any reason. to 
differ from the Chief Justice’s finding that 
the appellant's skin was normal. 

What then caused this terrible outbreak 
of dermatitis? The place and time of the 
original infection would seem to point to 
the cause being something in the garments, 
-and in particular to something in the 
ankle ends of the underpants, because the 
inflammation began at the front of the 
shins where the skin is drawn tight over 
the bone, and where the cuff of the pants pre- 
sses tightly under the socks against the skin, 
and began about nine or ten hours after 
the pants were first put on: the subsequent 
virulence and extention of the disease 
may be explained by the toxins produced 
by the inflammation getting into the blood 
stream. But the coincidence, it was pointed 
out, was not sufficient proof in itself that 
the pants were the cause. The appellant 
then relied on the fact that it was ad- 
mitted in the respondents’ Answers to 
Interrogatories that the garments when deli- 
vered to the retailer by the manufacturers con- 
tained sulphur dioxide, and on the fact that 
the presence of sulphur dioxide indicated the 
presence of free sulphites in the garment. 
If there were in a garment worn con- 
tinuously all day next the skin free sulp- 
hites in sufficient quantities a powerful 
irritant would be set in operation. Sweat 
is being slowly and continuously secreted 
by the skin, and combines with the free 
Sulphites to form successively sulphur 
dioxide, sulphurous acid and sulphuric acid 
is an irritant which would produce der- 
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matitis in a normal skin if applied in 
garments under the conditions existing 
when the appellant wore the underpants. It 
is a fair deduction from the Answers and 
from the evidence that free sulphites were 
present in quantities not to be described 
assmall, but that still left the question 
whether they were present in quantities 
sufficient to account for the disease, 

It is impossible now and was impossible 
at any time after the garments were washed 
to prove what quantities were present when 
the garments were sold. That can only 
be inferred from various considerations. 
The garments were in July, 1931, handed 
back to the retailers and by them sent 
back tothe manufacturers. In November, 
1931, Mr. Anderson, of Victoria, an an- 
alytical chemist, on the instructions of the 
manufacturers analysed one half of 
one of the pants to ascertain what quantity 
of water soluble salts they containéd and 
found certain quantities of sulphates but 
sulphates would not irritate the skin. In 
the following May, Mr. Anderson made a 
further analysis of the other three garments 
and of the remaining half of the pair of 
pants: he was testing for sulphites, which 
he expressed in terms of sulphur dioxide 
percentage by weight. In one singlet he 
found a nil return, in the other “0070; in 
the pants he found ‘0082 in one and ‘0201 
in the other. There was some debate 
whether these figures were of free sulphites, 
or of sulphites adherent to the wool 
molecule, and not soluble by sweat. Their 
Lordships after careful consideration and 
for a variety of reasons do not differ from 
the conclusion of the Chief Justice that 
these resulls proved the presence of free 
sulphite. But the results were not such as 
to show quantities likely to cause irritation. 
On the other hand, a very eminent scientist, 
Professor Hicks, called by the appellant, 
gave his opinion that the garments before 
washing must have had sulphites in con- 
siderably greater quantity: and these tests 
of Mr, Anderson were of each garment as 
a whole, whereas it was clear that the 
relevant parts in each pair of pants were 
the ankle ends since the disease was in- 
itiated at that point in each leg. It is 
clear that no further light could be thrown 
by fresh analysis of the actual garments. 

Evidence was given on behalf of the 
manufacturers as to the processes used in 
the manufacture of these garments. The 
webs of wool were put through six different 
processes: of these the second, third and 
fourth, were the most significant for the 
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case. The second was for shrinking and 
involved ireatment of the web with a solu- 
tion of calcium hypochloride and hydroch- 
loric acid. The third process was to remove 
these chemicals by asolution of bisulphite of 
soda, and the fourth process was to neutralise 
the bisulphite by means of bicarbonate of 
soda; the fifth process was for washing and 
the sixth was a drying and finishing process. 
If the fourth process did not neutralise the 
added bisulphite, free sulphites would 
remain, which the subsequent washing 
might not entirely remove. The manu- 
facturers' evidence was that the process 
was properly applied to the wool from which 
these garments were made, and if properly 
applied,; was bound to be effective. The 
foreman scourer Smith was not called at 
the trial, where his absence was made mat- 
ter of comment, but Ashworth, one of the 
scourers, gave evidence and among other 
things said that they had to be very careful 
that there was no excess of one chemical 
or the other, If there were an excess of 


some sort or the other, it would be bound “matitis 


to be somebody's fault. The washing off 
was to clear out as much of the traces of the 
previous process as possible. But some- 
thing might go wrong, someone might be 
negligent, and as a result, some bisulphite 
of soda which had been introduced might 
not have been got rid of. The cuffs of the 
pants were ribbed and were made of a 
different web separately treated. The ap- 
pellant’s advisers had at the trial no indep- 
endent information as to the actual process 
adopted in respect of these garments or 
even when they were made and, by petition, 
they asked for leave to edduce further evi- 
dence which would go to show, as they 
suggested, that the process deposed to was 
not adopted by the manufacturers until 
after June, 3, 1931. Their Lordships, how- 
ever, feel themselves in a position to dispose 
of the Appeal on the evidence as it stands, 
taking due account of the fact that the 
manufacturers’ secretary was called and 
deposed that in the previous six years the 
manufacturers had treated by a similar 
process 4,737,600 of these garments, which 
they had sold todrapers throughout Aus- 
tralia and he had no recollection of any 
complaints, which if made would in ord- 
inary course have come under his notice. 
Dr, Hargreaves, an analytical chemist, on 
the instructions of the manufacturers 
analysed specimen garments, subjecting 
them to tests which would extract any 
sulphur adherent to the wool as well as free 
sulphites, if any were present, and found 
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only negligible quantities. Against this | 
evidence was that of Professor Hicks, who 
agitated in unheated water for two minutes 
a singlet of the manufacturers’ Golden 
Fleece make, purchased in November, 1932, 
and found that the aqueous extract contain- 
ed a percentage by weight of sulphite of '11 
which in his opinion was free in the fabric 
and readily soluble in cold water. The 
significance of this experiment seems to be 
that however well designed the manufact- 
urers’ proved system may be to eliminate 
deleterious substances it may not invariably 
work according to plan. Some employee 
may blunder. 

Mr. Greene for the respondents quite 
rightly emphasised how crucial it would 
have been for the appellant’s case to prove 
by positive evidence that in fact the gar- 
ments which the appellant wore, contained 
an excess of free sulphites. He contended 
that the appellant’s case involved arguing 
in a circle ; his argument, he said, was that 
the garments must have caused the der- 
because they contained excess 
sulphites, and must have contained excess 
sulphites because they caused the disease: 
but nought, he said, added to nought still 
is no more than nought. This, however, 
does not do justice either to the process of 
reasoning by way of probable inference 
which has to doso much in human affairs 


.or to the nature of circumstantial evidence 


in law Courts. Mathematical, or strict 
logical, demonstration is generally impos- 
sible: juries are in practice told that they 
must act on such reasonable balance of 
probabilities as would suffice to determine 
a reasonable man to take a decision in 


“the grave affairs of life. Pieces of evidence, 


each by itself insufficient, may together 
constitute a significant whole, and justify 
by their combined effect a conclu- 
sion. Dixon, J. in the judgment in 
which he dissented from that of the Chief 
Justice, does not seem to suggest that there 
was no evidence for a decision in the 
appellant's favour but merely that it was 
not safe soto decide. But the coincidence 
of time and place and the absence of any 
other explanation than the -presence 
of free sulphite in the garments, point 
strongly in favour of the appellant's case : 
it is admitted as has been said above 
that some sulphites were present in the 
garments, and there is nothing to exclude 
the possibility of a quantity sufficient to 
dothe harm. On the whole there does 
not seem ‘adquate reason to upset the 
judgment on the facts of tha 
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Chief Justice. No doubt this 
case depends in the last resort on inferences 
to be drawn from the evidence, though cn 
much of the detailed evidence the trial 
Judge had the advantage of seeing and 
hearing the witnesses. The plaintiff must 
prove his case but there is an onus ona 
a defendant who, on appeal, contends that 
a judgment should be upset: he has to 
show that it is wrong. Their Lordships 
are not satisfied in this case that the Chief 
Justice was wrong. 

That conclusion means that the disease 
contracted and the damage suffered by the 
appellant were caused by the defective 
condition of the garments which the 
retailers sold to him and which the man- 
ufacturers made and put forth for retail and 
indiscriminate sale. The Chief Justice 
gave judgment against both respondents, 
against the retailers on the contract of sale 
and.against the manufacturers in tort, 
on the basis of the decision in the House 
of Lords in Donoghue v. Stevenson (1). The 
liability of each respondent depends on a 
different cause of action, though it is for 
the same damage. It is not claimed that 
the appellant should recover his damage 
twice over; no objection is raised on the 
part of the respondents ta the form of the 
judgment which was against both respon- 
dents for a single amount. 


So {far as concerns the retailers, Mr. 
Greene conceded that if it were held that 
the garments contained improper chemicals 
and caused the disease, the retailers were 
liable for breach of implied} warranty, or 
rather condition, under s. 14 of the South 
Australia Sale of Goods Act, 1895, which 
is identical with ` s. 14 _Englis 
Sale of Goods Act, 1893. The section is in 
the following terms :— | 

“14, Subject td the provisions of this Act, and of 
any Statute in that behalf, there is no implied 
warranty or condition as to the quality or fitness for 
any particular purpose of goods supplied under a 
contract of sale, except as follows— h ot 

I, Where the buyer, expressly or by the implication, 
makes known tothe seller the particular purpos efor 
which the goods are required, so as to show that the 
buyer relies on the seller's skill or judgment, and the 
goods are of a description which it is in the course of 
the seller's business to supply (whether he be the man- 
ufacturer or not), there is an implied condition that 
the goods shall be reasonably fit for such purpose 
Provided that the case of a contract for the sale of a 
specified article under its patent or other trade name, 
there is no implied condition asto its fintness for any 
particular purpose: Poe 

JI, Where goods are bought by description from 
a seller who deals in goods of that description (whe- 
ther he be the manufacturer or not), there is an 
implied condition that the goods shall be of merchant- 
pble quality; Provided that if the buyer has examin- 
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ed the goods, there shall beno implied condition as 
regards defects which such examination ought to 
have revealed : 

ILL An implied warranty or condition as to quality 
or fitness fora particular purpose may be annexed by 
the usage of trade: 

IV. An express warranty or condition does not 
negative a warranty or condition implied by this 
Act unless inconsistent therewith.” 

He limited his admission to liability 
under exception (ii), but their Lordships 
areof opinion that liability is made out 
under both exception (i) and exception . (ii) 
to s.14, and feel that they should so state 
out of deference to the views expressed in 
the Court below. Section 14 begins by a 
general enunciation of the old rule of caveat 
emptor, and proceeds to state by way of 
exception the two implied conditions by 
which it has been said the old rule has 
been changed to the rule of caveat vendor: 
the change has been rendered necessary 
by the conditions of modern commerce and 
trade, The section has been recently twice - 
discussed by the House of Lords, once in 
Medway Oil and Storage Coy. v. Silica Oil 

oCorporation (2) and again in Cammell 
Laird & Co. v. Manganese Bronze Co. (3). 
There are numerous cases on the section, 
but as these were cited below it is not 
necessary to detail them again. The first 
exception if its terms are satisfied, entitles 
the buyer tothe benefit of an implied con- 
dition that the goods are reasonably fit for 
the purpose for which the goods are supplied 
but only if that purpose is made known 
to the seller “so as to show that the buyer 
relies on the seller’s skill or judgment.” 
It is clear that the reliance must be 
brought home to the mind of the seller, 
expressly or by implication, The 
reliance will seldom be express: it will 
usually arise by implication from, the 


Circumstances: thus to take a case like 
that in question of a purchase from a 
retailer, the reliance will be in general 


inferred from the fact that a buyer goes 
to the shop in the confidence that the trades- 


man has selected his stock with 
skill and judgment: the retailer 
need know nothing about the 


process of manufacture: it is immaterial 
whether he be manufacturer or not: the 
main inducement to deal with a good 
retail shop is the expectation that the 
tradesman will have bought the 


(2) (1932) A O 562; 101 LJ P O 119; 147 L T 281; 
37 Com. Oas. 350; 76 S J 396; 481 L R 494. 

(2) 33 Com. Cas 195. à 

(3) (1934) A O 402; 103 L J K B289; 151L T 142; 
39 Com, Cas, 194; 50 T L R 350; 41 LI, L Rep, 
209, i 
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right goods of a good make: the 
goods sold must be, as they were in 


the present case, goods of a description 
which it is in the course of the seller's 
business to supply: there is no ueed to 
specify in terms the particular purpose 
for which the buyer requires the goods: 
which is none the less the particular pur- 
pose within the meaning of the section 
because it is the only purpose for 
which anyone would ordinarily want the 
goods. In this case the garments were 
naturally intended and only intended to be 
worn next the skin. The proviso does not 
apply to a case like the sale of Golden 
Fleece make such as is here in question, be- 
cause Golden Fleece is rather a patent or 
trade ndme within the meaning of the pro- 
visio to exception (i). With great deference 
to Dixon, J. their Lordships think that the 
requirements of exception (i) were complied 
with. The conversation at wyr in which 
the appellant discussed qüestions of price 
and of the different makes did not affect the 
fact that he was substantially relying on 
the retailerstosupply him with a correct 
article. 

The second exception in a case like this in 
‘truth overlaps in its application the first ex- 
ception ; whatever else merchantable may 
mean, it does mean that the article sold, if 
only meant for one particular use in ordi- 
nary course, is fit for that use ; merchant- 
able does not mean that the thingis saleable 
in the market simply because it looks all 
right ; it is not merchantable in that event if 
it has defects unfitting it for its only proper 
use but not apparent on ordinary examina- 
tion ; that is clear from the proviso, which 
shows that the implied condition only 
applies to defects not reasonably discover- 
able to the buyer on such examination as he 
made orcould make, The appellant was 
satisfied by the appearance of the under- 
pants; he could not detect and had no rea- 
son to suspect the hidden presence of the 
sulphites : the garments were saleable in the 
sense that the appellant or anyone similarly 
situated and who did not know of their de- 
fect, would readily buy them : but they were 
not merchantable in the statutory sense be- 
cause their defect rendered them unfit to be 
worn next the skin. It may be that after 
sufficient washing that defect would have 
disappeared ; but the statute requires the 
goods to be merchantable in the state in 
which they were sold and delivered ; in this 
connection a defect which could easily be 
cured is as serious as a defect that would 
not yield to treatment, The proviso to ex- 
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ception (ii) does not apply where, as in this 
case, no examination that the buyer could or - 
would normally have made would have re- 
vealed the defect. In effect the implied 
condition of being fit for the particular pur- 
pose for which they are required and the 
implied condition of being merchantable 
produce in cases of this type the same result. 
It may also be pointed out that there is a 
sale by description even though the buyer is 
buying something displayed before him on 
the counter: a thing is sold by description, 
though it is specific, so long asit is sold not 
merely as the specific thing but asa thing 
corresponding to a description, ¢.g., woollen 
under-garmente, a hot water bottle, a second- 
hand reaping machine, to select a few obvi- 
ous illus!rations. 

The retailers accordingly in their Lord- 
ships' judgment are liable in contract : BO 
far as they are concerned, no question of 
negligence is relevant to the liability in 
contract. But when the position of manu- 
facturers is considered, different questions 
arise ; there is no privity of contract bet- 
ween the appellant and the manufacturers: 
between them the liability, ifany, must be 
in tort, and the gist of the cause of action is 
negligence. The facts set out in the fore- 
going show in their Lordships’ judgment 
negligence in manufacture. According to 
the evidence, the method of manufacture was 
correct ; the danger of excess sulphites be- 
ing left was recognised and was guarded 
against: the process was intended to be fool 
proof. If excess sulphites were left in the 
garment, that could only be because some- 
one was at fault. The appellant is not re- 
quired to lay his finger on the exact person 
in all the chain who was responsible or to 
specify what he did wrong. Negligence is 
found as a matter of inference from the 
existence of the defects taken in connection 
with all the known circumstances : even if 
the manufacturers could by apt evidence 
have rebutted that inference, they have not 
done so: 

On this basis, the damage suffered by the 
appellant was caused in fact (because the 
interposition of the retailers may for this 
purpose jn the circumstances of the case be 
disregarded) by the negligent or improper 
way in which the manufacturers made the 
garments. But this mere sequence of cause 
and effect is not encugh in law to constitute 
a cause of action in negligence which is a 
complex concept, involving a duty as bet- 
ween the parties to take care, as well as a 
breach of that duty and resulting damage, 
It might be said that here was no relation- 
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ship between the parties at all: the manu- 
` facturers, it might be said, parted once and 
for all with the garments when they sold 
them tə the retailers and were therefore not 
concerned with their future history, except 
in so far as under their contract with the 
retailers they might come under some liabi- 
lity :at no time, it might be said, had they 
any knowledge of the existence of the appeil- 
ant: the only peg on which it might be 
sought to support a relationship of duty was 
the fact that the appellant had actually worn 
the garments, but he had done so because 
he had acquired them by a purchase from 
the retailers, who were at that time the 
owners of the gcods, by a sale which had 
vested the property in the retailers and 
divested both property and control from the 
manufacturers. It was said there could be 
no legal relationships in the matter save 
those under the two contracts between the 
respective parties to those contracts, the one 
between the manufacturers and the retailers 
and the other between the retailers and the 
appellant, These contractual relationships 
(it might be said) covered the whole field 
and excluded any question of tort liability : 
there was no duty other than the contract- 
ual duties. 

_ This argument was based on the conten- 
tion that the present case fell outside the 
decision of the House of Lords in Donoghue's 
case (1). Their Lordships, like the Judges 
inthe Courts in Australia, will follow that 
decision, and the only question here can 
be what that authority decides and whether 
this case comes within its principles. In 
Donoghue’s case (3) the defendants were man- 
ufacturers of ginger beer which they bottled: 
the pursuer had been given one of their 
bottles by a friend who had purchased 
it from a retailer who in turn had paur- 
chased from the defenders, There was no 
relationship between pursuer and defenders 
except that arising from the fact that she 
consumed the ginger beer they had made 
and bottled. The bottle was opaque so 
that it was impossible to see that it con- 
tained the decomposed remains of a snail: 
it was sealed and stoppered so that it 
could not be tampered with until it was 
opened in order to be drunk, The House 
of Lords held these facts established in 
law a auty to take care as between the 
defenders and the pursuer. 

Their Lordships think that the principle 
of the decision is summed up in the words 
of Lord Atkin at p. 599*:— 

“A manufacturer of products, which he sells in 

“‘*Page of (1992) A. U,- [Bd] 
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such a form as to show that he intends them to 
reach the ultimate consumer in the form in which 
they left him with no reasonable possibility of 
jntermediate examination, and with the knowledge 
that the absence of reasonable care in tke prepara- 
tion or putting up of the products will result in 
an injury to the consumer's life or property, owes 
a duty tothe consumer to take that reasonable care." 

This statement is in accord wiih the 
opinions expressed by Lord Thankertcn 
and Lord Macmillan, who in principle 
agreed with Lord Atkin. 


In order to ascertain whether the princi- 
ple applies to the present case, it is 
necessary to define what the decision in- 
volves and consider the points of distinc- 
tion relied upon before their Lordships. 

It is clear that the decision treats negli- 
gence, where there is a duty to take care, 
as a specifc tort in itself, and not simply 
as an element in some more complex rela- 
tionship or in some specialised breach of 
duty, and still less as having any depen- 
dence on contract. All that is necessary 
as a step to establish the tort of action- 
able negligence is to define the precise 
relationship from which the duty to take 
care is to ke deduced. It is however, essen- 
tial in English Law that the duty should be 
established the mere fact that a man is 
injured by another’s act gives in itself no 
cause of acticn if the act is deliberate, 
the party injured will have no claim in 
law even though the injury is intentional 
so long as the other party is merely exercis- 
ing a legal right: if the act involves lack 
of due care, again no case of actionable 
negligence will arise unless the duty to 
be careful exists. Ia Donoghue's case (1), the 
duty was deduced simply from the facts 
relied on, viz., that the injured party was 
one of a class for whose use in the con- 
templation and intention of the makers, 
the article was issued to the world, and 
the article was used by that party in the 
state in which it was prepared and issued 
without it being changed in any way and 
without there being any warning of, or 
means of detecting,the hidden danger: 
there was, it is true, no personal intercourse 
between the maker and the user but though 
the duty is personal, because it. is inter 
partes, it needs no interchange of words, 
spoken or written, or signs of offer or 
assent; it is thus different in character 
from any contractual relationship no ques- 
tion of consideration between the parties is 
relevant for these reasons the use of the 
word “privity” in this connection is apt to 
mislead because of the suggestion of some 
overt relationship like that in contract, and 
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the word “proximity” is open to the same 
objection if the term  proxomity 
18 to be applied at all, it can only be in 
the sense that the want of care and the 
injury are in essence directly and in- 
timately connected, though there may be 
intervening transactions of sale and pur- 
chase and intervening handling between 
these two events, the events are them- 
selves unaffected by what happened 
between them proximity can only properly 
be used to exclude any element of remote. 
ness, or of some interfering complication 
between the want of care and the injury 
and like “privity” may mislead by intro- 
during alien ideas. Equally also may the 
word “control” embarrass, though it is 
conveniently used in the opinions in 
Donoghue's case(1) to emphasise the essential 
factor that the cousumer must use the 
article exactly as it left the maker, that 
is in all material features, and use it as 
it was intended to be used. In that sense 
the maker may be said to control the 
thing untilit is used. But that again is an 
artificial use, becauge in the natural sense of 
the word, the makers parted with all control 
when they sold the article and divested 
themselves of possession and property. An 
argument used in the present case based on 
the word “control” will be noticed later. 

It is obvious that the principles thus 
laid down involve a duty based on the 
simple facts detailed above, a duty quite 
unaffected by any contracts dealing with 
the thing, for instance, of sale by maker 
to retailer, and again by retailer to con- 
sumer or to the consumer's friend. 

It may be said that the duty is difficult 
to define, because when the act of negli- 
gence in manufacture occurs, there was 
no specific person towards whom the duty 
could be said to exist: the thing might 
never be used: it might be destroyed by 
accident or it might be scrapped, or in 
many ways fail to come into use in the 
normal way; in other words the duty can 
not at the time of manufacture be other 
than potential or contingent, and only 
can become vested by the fact 
of actual use by a particular person, 
But the same theoretical difficulty 
has been disregarded in cases like Heaven 
v. Pender (4) or in the case of things dan- 
gerous per se or known to be dangerous 
where third parties have been held entitled 
to recoveron the principles explained in 
Domimion Natural Gas Co., Ltd. v, Collins & 


(4) (1884) 11 Q B D 503, 
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Perkins, (5). In Danoghue’s case (1), thething ` 
was dangerousin fact, though the danger 
was hidden, and the thing was dangerous 
only because of want of care in making it: 
as Lord Atkin points out in Donoghue’s case 
(1), (at p. 595*), the distinction between 
things inherently dangerous and things only 
dangerous because of negligent manufacture 
cannot be regarded as significant for the 
purpose of the questions here involved. 

One further point may be noted. The 
principle of Donoghue’s case (1), can only 
be applied where the defect is hidden and 
unknown to the consumer, otherwise the 
directness of cause and effect is absent: 
the man who consumes or uses a thing 
which he knows to be noxious cannot 
complain in respect of whatever mischief 
follows because it follows from his own 
conscious volition in choosing to incur the 
risk or certainty of mischance. 

If the foregoing are the essential fea- 
tures of Donoghue’s case (1), they are also 
to be found, in their Lordships’ judgment, 
in the present case. The presence of the 
deleterious chemical in the pants, due to 
negligence in manufacture was a hidden 
and latent defect, just as much as were 
the remains of the snail in the opaque 
bottle; it could not be detected by any 
examination that could reasonably be made, 
Nothing happened between the making 
of the garments and their being worn to 
change their condition. The garments were 
made by the manufacturers for the pur- 
pose of being worn exactly as they were 
worn in fact by the appellant; it was 
not contemplated that they should | be first 
washed. It is immaterial that the appel- 
lant has a claim in contract against the 
retailers, because that is a quite indepen- 
dent cause of action, based on different 
considerations, even though the damage 
may bethe same. Equally irrelevant ig 
any question of liability between the re- 
tailers and the manufacturers on the con- 
tract of sale between them. The tort 
liability is independent of any question of 
contract. 

It was argued, but not perhaps very 
strongly, that Donoghue’s case (1), was a 
case of food or drink to be consumed in- 
ternally, whereas the pants here were to 
be worn externally. No distinction, how- 
ever, can be logically drawn for this pura 
pose between a noxious thing taken in- 
ternally anda noxious thing applied ex. 
ternally: the garments were made to be 

(5) (1909) A O 640. 
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worn next the skin: indeed Lord Atkin 
. (at p. 583*) specifically puts as examples 
of what is covered by the principle he is 
enunciating things operating externally, 
such as “an ointment, a soap, a cleaning 
fluid or cleaning powder.” 

Mr. Greene, however, sought to dis- 
tinguish Donoghue’s case (1), from the 
present onthe ground that in the former 
the makers of the ginger beer had retained 
“control” over it in the sense that they had 
placed it in stoppered and sealed bottles, 
so that it would not be tampered with until 
it was opened to be drunk, whereas the 
garments in question were merely put into 
paper packets, each containing six sets, 
which in ordinary course would be taken 
down by the shopkeeper and opened and 
the contents handled and disposed- of 
separately so that they would be exposed 
to the air. He contended that though there 


was no reason to think that the garments: 


when sold to the appellant were in any 
other condition, least of all as regards sulp- 
hur contents, than when sold to the retailers 
by the manufacturers, still the mere pos- 
sibility and not the fact of their condition 
having been changed was sufficient to 
distinguish Donoghue's case (1), there was 
no “control” because nothing was done by 
the manufacturers to exclude the possibi- 
lity of any tampering while the goods were 
on their way to the user. Their Lordships 
do not accept that contention. The deci- 
sion in Donaghue’s case (1), did not depend 
on the bottle being stoppered and sealed: 
the essential point in this regard was that 
the article should reach the consumer or 
user subject to the same defect as it had 
when it left the manufacturer. That this 
was true of the garment isin their Lord- 
ships’ opinion beyond question. At most 
there might in other cases be a greater 
difficulty of proof of the fact. 

Mr. Greene further contended on behalf 
of the manufacturers that if the decision in 
Donoghue’s case (1), were extended even a 
hairsbreadth, no line could be drawn and 
a manufacturer's liability would be extended 
indefinitely. He put as an illustration the 
case of a foundry which had cast a rudder 
to be fitted on a liner: he assumed that it 
was fitted and the steamer sailed the seas 
for some years: but the rudder had a 
latent defect due to faulty and negligent 
casting and one day it broke, with the 
result that the vessel was wrecked, with 
great loss of life-and damage to property. 
He argued that if Dongohue’s case (1), were 
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extended beyond its precise facts, the 
maker of the rudder would be held liable 
for damages of an indefinite amount, after 
an indefinite time and to claimants in- 
determinate until the event. But itis clear 
that such a state of things would involve 
many considerations far removed from the 
simple facts of this case. So many con- 
tingencies must have intervened between 
the lack of care on the part of the makers and 
the casualty that it may be that the law 
would apply, a8 it does in proper cases 
not always according to strict logic the 
rule that cause and effect must not be too 
remote: in any case the element of direct- 
ness would obviously be lacking. Lord 
Atkin deals with that sort of question in 
Donoghue’s case (1), a p. 591*, where he 
refers to Earl v. Lubbock (6), he quotes the 
Common sense opinion of Mathew L. J.: 
“Tt is impossible to accept such a wide 
proposition, and, indeed, it is difficult to see 
how, if it were the law, trade could be 
carried on.” 

In their Lordships’ opinion it is enough 
for them to decide this case on its actual 
facts. 

No doubt many difficult problems will 
arise before the precise limits of the prin- 
ciple are defined: many qualifying con- 
ditions and mdny complications of fact 
may in the future come before the Courts 
for decision. It is enough now to say that 
their Lordships hold the present case to 
come within the principle of Donoghue’s 
case (1), and they think that the judgment 
of the Chief Justice was right and should 
be restored as against both respondents, 
and that the appeal should be allowed with 
costs here and in the Courts below, and 
that the appellant’s petition for leave to 
adduce further evidence should be dismissed 
without costs. 

_ They will humbly so advise His Majesty. 
N. Appeal dismissed. 

Solicitors for the Appellant.—Messrs. 
Roney & Co. 

Solicitors for the Respondent.—-Messrs. 
Broad & Co. : 


(6) (1905)1 K B 253; 74 LJ KB121;91 L T 830; 
53 W R145; 21 TL R A. 
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LAHORE HIGH COURT 

Second Civil Appeal No. 1846 of 1932 
December 20, 1934 
COLDSTREAM AND Bure, JJ. 
SOHAN LAL—Derenpant—APPELLaNt 
= E versus 
ARYA MEGH UDHAR SABHA, SIALKOT 

f — PLAINTIFF — RESPONDENT l 

Limitation Act (IX of 1908), Seh, I, Art. 64— 
Account stated- Essentials—Parties agreeing that 
balance only is payable— Whether creates new 
cause of action—Deed—Construction—Meaning of 
words, if a question of fact—Civil Procedure Code 
(Act V of 1908), s. 100—Question whether langu- 
age used in an entry contains promise to pay— 
Whether question of fact. 

Article 64, Limitation Act, applies even when the 
account was between a creditor and a debtor and 
consisted of loanson one side and repayments on 
the other. The essence of an account stated 
18 not the character of the items onone side or 
the other, but the fact that there are cross-items 
of account and that the parties mutually agree the 
several amounts of each and by treating the items 
80 agreed ou the one side as discharging the 
other pro tanto, go onto agree that the balance only 
is payable, Such a transaction is in truth bilateral 
and creates a new debt and anew cause of action, 
When an account iseettled in this way, it will 
not matter even if some of the items were statute- 
- barred Bishun Chand v, Girdhari Lal (17), and 
Ashby v.James (18), followed, 

‘The construction of a document may involve 
two things, viz, the meaning of words and their 
legal effect The former is always a question of 
fact. Dal Singh v. Pluiman (12), Chatney v. Brazi- 
lian Submarine Telegraph (13) and Wali Mohamad 
v. Muhammad Bukhsh (14), referred to. 

The question whether the language used in an 
entry in an account does or does not contain a pro- 
mise to pay is purely a question of fact, 


S. C. A. from the decree of the District 
Judge, Multan, dated August 30, 1932. 

Mr. Nawal Kishore, for the Appellant. 

Mr. Vishnu Datta for Mr. Badri Das, for 
the Respondent. 


Bhide, J.—This second appeal arises out 
of a suit for recovery of Rs. 950. Accord- 
ing to the plaintiff the defendant had leased 


certain land from the plaintiff since Kharif 


a house thereon had also been 
sold to him thereafter for Rs. 700. An 
account was kept by the plaintiff in the 
defendant’s name in which the rent due 
from him was debited and the amounts 
received from him were credited from time 
to time. Balances showing the amounts 
due from the defendant were also struck 
and admitted at intervals the first balance 
having been struck on March 14, 1927, and 
the last on February 4, 1930. The suit 
was based on. the last balance. The 
defendant resisted the suit on various 
grounds pleading inter alia that the suit 
was barred by limitation. The first Court 


1919 and 
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dismissed the suit as time-barred on the 
ground that the first balance entry of 
1927, was executed after the expiry of the 
period of limitation for a suit based on 
the original transactions. On appeal, the 
learned District Judge came to a contrary 
conclusion and decreed the claim to the 
extent of Rs. 700. From this decision, the 
defendant has preferred a second appeal. 
The learned Counsel for the appellant 
has contended that the learned District 
Judge has erred in law in holding that 
the document on which the suit was based 
and the earlier acknowledgments involved 
a distinct promise to pay within the 
meaning ofs. 25 (3), Contract Act. The 
learned Counsel urged that although an 
unconditional acknowledgment implies a 
promise to pay as held by their Lordships 
of the Privy Council in Maniram v. Rup 
Chand (1), such an implied promise is not 
sufficient for the purpose of s. 25 (3), Con- 
tract Act, when the original debt has 
become barred by the time the acknowledg- 
mentis made. The learned Counsel has 
referred to a number of rulings of the 
different High Courts including some of 
this Court which undoubtedly support this 
contention : see Govind Das v. Sarju Das (2) 


at p. 270* Raj Narain Rao v. Ram Sarup 


(3), Abdul Rafiq v. Bhajan (4), Sasi Kanta 
Acharjee v. Sonaulla Munshi (5), Satyakel 
Dutt v. Romesh Chander Sen (6), Davinder 
Singh v, Lachhmi Devi (7), Diyalu Mal v. 
Nandu Shah Dev Raj (8), Mukhi Lal Chand v. 
Gul Muhammad (9) and Maganlal Harjibhai 
Amichand Gulabji (10). 

But these rulings cannot help the ap- 
pellant as the learned District Judge has 
held after examination of the language of 
the entry dated March 14, 1927, that it is 
not merely an acknowledgment from 


(1) 33 O 1047; 33 I A 165; 2 NUR 130;4 0 L J 
94; 8 Bom, L R501; 10C W N874;16ML J 300; 
1M LT 199; 3A LJ 525(P 0.) 

(2) 30 A 268; 5A L J274; A W N 1908, 129. 

(3) 52 A 430; 123 Ind. Cas. 820; A I R 1930 All. 467; 
Ind. Rul. (1930) All. 436; (1930) A L J 552, 

(4) 53 A 963; 137 Ind. Oas. 243; AIR 1932 AlL 
199; (1932) A L J 77; Ind. Rul. (1932) All. 296. 

(5) 57 O 394; 121 Ind. Oas, 412; A I R 1929 Oal. 
444; 330 W N 965; Ind. Rul. (1930) Oal, 124. 

(6) 60 O 714; 146 Ind. Oas. 834; A I R 1933 Cal, 
658; 370 W N 326; 6 RO 270. 

(7) 12 L 239; 129 Ind. Oas 2381; A I R 1930 Lah. 
985; Ind. Rul. (1931) Lah. 169. 

(8) 13 Lah 240; 132 Ind. Cas. 590; A I R 1931 Lah, 
691; Ind. Rul. (1931) Lah. 638, 

(9) A IR 1933 Lah. 209; 141 Ind. Oas. 617; Ind. 
Rul. (1933) Lah, 155; 3t P L R 430. 

(10) 52 B52I; 112 Ind. Oas. 24; AIR 1928 Bom. 
319; 30 Bom. L R 733. 


*Page of 30 A.—[Hd.] 
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which a promise to pay may be inferred, 
but that it contains a distinct promise to 
pay. He has referred in this connection 
to the language of the entry in Mahbub 
A an v. Nuruddin (11), in which it was held 
that ; 

“The writing as a whole is clearly meant to be 
and embodies a promise to pay within the meaning 
of s. 25 (3), Contract Act.” 

The learned District Judge considered 
the entry in the present case to beof a 
similar character and came to the con- 
clusion that it did contain a distinct 
promise to pay. The question whether the 
language used in an entry of this type does 
or does not contain a promise to pay 
appears to be purely a question of fact. 
The construction of a document may 
involve two things,—viz., the meaning of 
words and their legal effect. The former 
is always a question of fact: cf., Dal Singh 
vy, Pluiman (12), Chatney v. Brazilian 
Submarine Telegraph Co. (13) and Wali 
Muhammad v. Muhammad  Bukhsh (14). 
It seems to me, therefore, that the finding of 
the learned District Judge as regards the 
meaning of the entry must be regarded 
as fina). I note further that the learned 
District Judge has also held that it isnot 
even clear that limitation for a suit based 
on the original transactions had expired 
when the balance of 1927, was struck. 
The learned Counsel for the appellant has 
not attempted to challenge this finding. 


There is another aspect of the question 
which deserves notice. The learned District 
Judge has also held the case to be governed 
_by Art. 64, Limitation Act, This view 
receives support from a decision of this Court 
in Khan Chand Dula Ram v, Daya Ram 
Amrit Lal (15), The learned Counsel for 
the respondent has further referred us to 
a recent decision of their Lordships of 
the Privy Council in Shankar Das v, 
Manglan Devi (16), in his support. The 
facts of that case are perhaps distinguish- 
able in certain respects. But, there is 
another later decision of their Lordships 
reported in Bishun Chand v. Girdhari 


(11) 102 P R1905. 

(12) A IR 1923 Lah, 626; 80 Ind. Cas, 264, 

(13)(4891) 1 Q B79; 60 LJ QB 295; 39W R 
65; 63 L T 739. 

(14) I1 L 199; 122 Ind. Cas. 316; AIR 1930P O 
91:57 I A 86; (1930) AL J 892; Ind. Rul. (1930) P 
O 124; 31 PL R 145; 31 LW 32i; 32 Bom. LE 
480:5} O L J 518; 59M LJ 54(P Ò.) 

(15) 10 Lah 745; 115 Ind. Oas, 764; AI R 1929 Lah, 
263; 30 PL R 240, 

: (19 A I R 1934 Lah, 146; 149 Ind, Oas. 1043; 6 L 


ALA BAKSA V. MAJIBAL HUQ (CAL.) 


159 10 


Lal (17), which appearstobe clearly in 
favour of the view taken by the learned 
District Judge, In that case also the suit 
was based on an entry acknowledging a 
balance. The learned Judges of the 
Allahabad High Court had held following 
the preponderance of authority in India 
that such anentry did not constitute an 
“account stated” forthe purposes of Art. 64 
as the account was not mutual. Their 
Lordships, however, held that this view was 
not correct and that Art. 64, was applic- 
able even when the account was between 
a creditor and a debtor and consisted of 
loans on one side and repayments on the 
other. “Indeed, the essence of an account 
stated,” their Lordships observed, 

“ig not the character of the itemson one side or the 
other, but the fact that there are cross-items of 
account and that the parties mutually agree the 
several amounts of each and by treating the items 
so agreed on the one side as discharging the other 
pro tanto, go on to agree that the balance only is 
payable. Such a transaction is in truth bilateral and 
creates a new debt and a new cause of action.” 

It was further pointed out that when 
an account is settled in this way it would 
not matter even if some of the items 

statute-barred: see Ashby v. James 
(18). The question whether the same 
principle would apply even when all the 
items were statute-barred was not decided. 
But that certainly does not appear tobe 
the situation in the present case. . AS 
stated above, the learned District Judge 
has pointed cut that it was not shown that 
the plaintiff's claim was barred before the 
acknowledgment of 1927 was made. The 
onus Jay on the defendants in this respect 
and they failed to discharge it. In my 
judgment, this appeal fails and must be dis- 
missed with costs. 

Coldstream, J.—I agree. 

N. . Appeal dismissed. 

(17) 56 A 376; 150 Ind. Oas.6; AIR 1934 P O 147; 
61I A 273;6 RPO166; 40L W71; 11 O WN 
1003; 35 Bom. L R 723;67 M L J_ 110; 330 WN 
961: 59 O LJ 535; (1934) M W N 7886; (1934) A L 
J 623(P O). 

(18) (1843) 11M & W 542; 12 L J Ex, 295. 
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CALCUTTA HIGH COURT 
Civil Appeals Nos. 73 and 740f 1932 
Jaunary 4, 1985 
GUHA AND BARTLEY, JJ. ` 
ALA BAKSA—DEFENDANT—ÅPPELLANT 


versus 

MAJIBAL HUQ AND OPHERS— PLAINTIFFS 

‘ — RESPONDENTS. 

Muhammadan Law—Gift—Musha— Gift of undivid- 
ed share of watery portion of tank and its bank is 
valid—Donee admitted to possession with donor and 
recognized as person § in possession—Gift, whether 
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valid--Practice—Suit withdrawn with liberty to 
bring fresh one—Subsequent fresh suit — Court trying 
tt, whether can enquire if order granting permission 
had been properly made. 

The doctrine relating to invalidity of gifts of Musha 
ought to be confined within strict rules. The gift of an 
undivided share in anything which is of such a 
nature that it can be used to better advantage in an 
uadivided condition, is valid, under the Muhammadan 
Law. The watery portion of the tank does not admit 
of partition, and an undivided share of the same may 
be the subject-matter of avalid gift; the undivided 
share of the banks of the tank also, which by its very 
nature can be used to better advantage in an undivid- 
ed condition must be held to be valid. 

4 gift of a share in property, the donee being 
admitted to possession with the donor and recognised 
asa person in possession isvalid under the Muham- 
madan Law, Abdul Aziz v. Fateh Mahomed (1), 
referred to, 

Where the previous suit by plaintiff is allowed to 
be withdrawn by the Court with liberty to bring a 
fresh suit, and a fresh suit is filed, the Court trying 
the subsequent suit is incompetent to inquire whe- 
ther the order granting permission to withdraw has 
been properly made, 


©. A. against the appellate decrees of the 
Sub-Judge, First Additional Oourt, Noa- 
khali, dated June 15, 193). 

Mr. Jitendra Kumar Sen Gupta, for the 
Appellant. 

Messrs. Radhabinod Pal and Amritalal 
Mukerji, for the Respondents, 


Judgment.—Second Appeal No. 73 of 
1932.—The subject-matter of the litiga- 
tion which has given rise to this appeal is 
a tank with its banks. The plaintiff 
derived his title by virtue of a deed of 
gift dated Jaistha 9, 1932, B. S. by which 
one Hamid Ali, gave him two annas share 
of the tank andits banks. ‘he plaintiff's 
Claim for possession of the tank and its 
banks was resisted by defendant No.1 in 
the suit, onthe ground that the gift was 
invalid under the Muhammadan Law. It 
was contended that the deed of gift in 
favour of the plaintiff was void inasmuch 
as under the Muhammadan Law, an un- 
divided share of a property that is cap- 
able of partition cannot be the subject of 
a valid gift. There is no question, and it 
was conceded that the doctrine of Musha 
has no application to the tank proper, 
which is incapable of partition. The ques- 
tion of validity of the gift in plaintiff's 
favour so faras the undivided share of 
the banks of the tank were concerned, was 
raised before the Courts below, and was 
urged in support of the appeal to this Court. 
It was held by the Courts below that in 
view of the fact that the plaintiff was put 
in actual possession of the property co- 
vered by the deed of gift, the gift in favour 
of the plaintiff was valid. 

In our judgment the decision arrived at 
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by the Courts below,in favour of the 
plaintiff in this suit, negativing the con- 
tention of the contesting defendant the ap- 
pellant in this Court, is right and must be 
upheld on two grounds, 

1. The gift of an undivided share in any- 
thing whichis of sucha nature that it can 
be used to better advantage in an undivid- 
ed condition, is valid, under the Muham- 
madan Law. The watery portion of the 
tank does not admit of partition, and an 
undivided share of the same may be the 
subject-matter of a valid gift: the undivid- 
ed shareofthe banksof the tank also, 
which by its very nature can be used to 
better advantage in an undivided condi- 
tion.must be held to be valid, In laying 
down exceptions to the rule of Musha, the 
Hedaya (483) states: 

“It is otherwise with respect to articles of an 
indivisible nature, because in those a complete seisin 
is altogether impracticable, and hence an incom- 
plete seisin must necessarily suffice, since this is all 
that the article admitsof; and also because iu this 
instance the donor does not incur the incon- 
venience of a division.” 

The undivided share of the banks ofa 
tank in our judgment falls within the 
category of things contemplated by the 
exception mentioned above. 

2, A giftofa share in property, the 
donee being admitted to possession with 
the donor and recognised as a person in 
possession is valid under the Muham- 
madan Law. This possession, has been re- 
coguised by a large number of decisions of 
the High Courts in this country, of which 
the decision of this Courtin Abdul Aziz 
v. Fateh Muhammad (1) is typical. It may 
be mentioned that in affirming the deci- 
sions of the Courts below we fully recognize 
and give effect to the principle enunciated 
by the Judicial Committee of the Privy 
Council that the doctrine relating tothe 
invalidity of gifts of Musha ought to be 
confined witnin the strict cules. As indi- 
cated above, the case before us is one 
which clearly falls within the exceptions 
to the rules of Muhammadan Law relating 
to the invalidity of gifts of undivided 
property. The appeal by the defendants 
questioning the validity of the gift which 
is the basis ofthe title on which the 
claim of the plaintiff-respondent in this 
appeal was founded, has rightly been dis- 
allowed by the Courts below. The appeal 
fails and itis dismissed with costs, 

Second Appeal No. 74 of 1932.—This is 
an appeal by defendant No. 1 in a suitin 


(1) 38 O 518; 9 Ind, Cas, 635; 150 W N 5hi; 130 LJ 
492, 
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. which the plaintiff wanted to have it de- 
clared thata kabuliyat dated Falgun 22, 
1932 B.S. was fraudulent and collusive; 
and inoperative as such. The claim of the 
plaintiff inthe suit was resisted on the 
ground that the suit was not maintain- 
able in view of what happened ina pre- 
vious litigation. It appears that a previous 
suit No. 683 of 1926, was allowed to be 
withdrawn by the plaintiff, with liberty to 
bring afresh suit, “if not otherwise 
barred.” That suit was also for a declara- 
tion that the kabuliyat now in suit. was 
fraudulent, and for its cancellation. Ac- 
cording to the contesting defendants, the 
whole suit . had abated owing to the 
non-su bstitution’ of heirs of one of the necess- 
ary perties, before leave wes granted to the 
plaintiff to withdraw the suit, andit was 
open to the defendants therefore to raise 

«the question of the maintainability of the 
present suit. In our judgment, the posi- 
tion taken up by the defendants cannot Le 
held to be sound, for the reason that ib 
was not open to the defendants to go be- 
hind the order of the Court, giving leave 
to the plaintiff to withdraw Suit No. 683 
of 1926 mentioned above. 

The Court below has rightly held that 
the Court trying the present suit was in- 
competent to inquire if the order granting 
permission to withdr:w had been properly 
made. The suit se instituted by the 
plaintiff was maintainable; and on the 
conclusion, on eviderce, arrived at by 
the Court of appeal below, the kabuliyat 
in suithas been rightly declared void and 
inoperative against the plaintiff. ‘The 
‘decision of the Court below is affirmed. 
There is no order as io costs in this 
appeal. 

D. Appeal dismissed. 


ALLAHABAD HIGH COURT 
Letters Patent Appeal No. 36 cf 1934 
September 10, 1935 
SULAIMAN, ©. J. AND BENNET, J. 
AHMAD NAZAR BEG AND OTHERS 
—Degrenpants—APPELLANTS 
versus 
Babu BRIJ NANDAN PRASAD—Puainti FF 
— RESPONDENT 

Transfer of Froperty Act (IV of 1882, s, 108 (p) 
—Agriculiural plot converted into tenancy for 
building purposes—S. 108 (p), if applies to such 
tenancy, _ 

A plot comprising an agricultural tenancy which 
is used as appurtenant toa dwelling house stand- 
ing on it, becomes a tenancy for building purposes 
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and s.108 (p), Transfer of Property Act,does not 
apply to it. ` 

L. P. A. against the decree of Young, J., 
dated February 5, 1934. 

Mr. A.M. Khwaja, for the Appellants. 

Drs. Tej Bahadur Sapru, K. N. Katju and 
Mr. S. N. Seth, for the Respondent, 


Bennet, J.—This is a Letters Patent Ap- 
peal by the defendants against the judg- 
ment and decree ofa learned Single Judge 
of this Court. The facts are somewhat 
peculiar. The plaintiff brought a suit for. 
demolition of certain constructions on 
plot No. 5 in the Civil, Lines of Moradabad 
town. The plaint set out in para. 1. 
that the plaintiff was the owner in pos- 
session of resumed milak land. and it 
was claimed that four plots including. 
plot No. 5 comprised an agricultural ten- 
ancy for which the defendants paid a rent 
of Rs. 35 per annum. The two lower Courts 
dismissed the suit of the plaintiff and the 
Appellate Court found that this plot No. 5 
was originally part of an agricultural hold- 
ing which the defendant's predecessor held 
from the predecessor of the plaintiff, that 
the bungalow in question had been built 
many years ago by a person called Mr. 
John with the consent not of the landlord 
but of the defendant’s predecessor who was 
a tenant, that subsequently the bungalow 
had been acquired by the tenant and that 
more recently in a suit in May 1912 for 
enhancement of rent brought by the plaint- 
iff against the defendants it was held by 
the Revenue Court that the relation of 
landlord and tenant did not exist between 
the parties as regards plots Nos. 5 and 9 
and these were held to be abadi lands. 
The Court then proceeded to find that: 

“The building of the kotht changed the nature of 
the tenancy of plot No. 5 from that of an occup- 
ancy holding to that of a holding for building pur- 
poses The entire compound of the bungalow which. 
stands on plot No 5 is used as an appurtenant to the 
dwelling house.” ` 


There is, therefore, a finding that plot 
No. 5 is appurtenant tothe dwelling house 
which stands on it. The Court therefore 
found that as long as the plot was used 
for purpcses of a dwelling house, the defen- 
dants were not liable to ejectment, and 
the suit was dismissed. The learned single 
Judge of this Court agreed with those 
findings to the extent that he held that the 
plot had lost its agricultural character, 
But he held that s. 108 (p), Transfer of Pro- 
perty Act, applied and that therefore the 
buildings should not be made on the plot. 
We do not agree that this section woul 
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apply because this section applies to les- 


sees in general, and if the plot has be-- 


come a tenancy for building purposes, the 
section in question will not apply to it. 
We note that the definition of land in Act 
TII of 1926, s. 3 (2) states that 

“Land does not include land for the time being 
occupied by dwelling houses or manufactories appur- 
tenant thereto”. 


Clearly therefore the lower Court was 
correct in holding that this plot No. 5 is 
not agricultural land. We see no reason 
to consider that there is anything wrong 
in the finding of the lower Appellate Court 
that the entire plot No. 5 is used as appur- 
tenant to a dwelling house and that the plot 
has become a holding for building pur- 
poses. On remand it has been found that 
the bungalow was buit about the year 1875. 
For many years therefore this plot No. 5 
has been a plot on which a bungalow has 
stood, and the lower Court therefore had 
evidence on which it could arrive at the 
finding that the plot, although originally 
agricultural, had become a plot which was 
held for building purposes. We do not con- 
sider that thisis acase of license, because 
the defendant has all along teen in. pos- 
session of the land as alessee, The defend- 
ant therefore is entitled in our opinion to 
build on that plot. The lower Courts were 
therefore correct in dismissing the suit. 
We see no reason to differ and accordingly 
we allow this Letters Patent Appeal and 
dismiss the suit of the plaintiff with costs 
throughout. 

N. Appeal allowed. 


CALCUTTA HIGH COURT 
Civil Appeal No. 2048 of 1932 
July 19, 1935 
Nastu ALI AND HENDERSON, JJ. 

SASI KANTA ACHARJEE CHOUDHURY 
— DEFENDANT No. 1— APPELLANT 
VETSUS 
RAJENDRA KUMAR CHAKARVARTY 
AND CTHERS—RESPON DENTS 

Bengal Estates Partition Act (V of 1697), ss. 119, 
26, 27 A pporti onment of revenue between estates, and 
details of partition—Question as to~Jurisdiction of 
Civil Court— Decree while partition isin progress— 
Decree after partition—Distinction, 

Section 119, Bengal states Partition Act, ex- 
cludes the jurisdiction of the Civil Court when the 
question raised before it relates to question of ap- 
portionment of Government revenue between the sepa- 
rate estates formed out of the parent estate or to 
the details of partition, but it does not oust the 
jurisdiction of the Oivil Oourt in matters which 
involve question of extent of interest, title or of right 
as the provisions of the Act donot empower the 
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Revenue Authorities to determine finally the question, 
Matangini Ghose v. Manmohini Ghose (1) and Kedar ` 
nae Sanyal v. Naresh Chandra Ghosh (2), follow- 
e 


The distinction between the case in which a decree 
is made while partition proceedings are in progress 
and the case in which the decreeis made after the 
partition proceedings have been completed are this, 
namely, in the former case the successful litigant in 
the Court, may ask for a sub-division in the new 
estate into which the lands claimed by him have 
fallen whereas, in the latter case, the successful 
litigant occupies merely the position of a co-owner 
with the proprietors of the new estate within which 
the disputed lands have been included. Raghunath 
Pershad Narain Singh v, Mohamad Gawahar Ali 
(3), followed, 

0. A. from the appellate decree of the 
Additional District Judge, 4th Court, 
Mymensingh, dated June 30, 1932. 

Messrs. Jogesh Chandra Roy and Na- 
gendra Nath Bose, for the Appellant, 

Messrs. Bijoy Kumar Bhattacharji and 
Kali Kinkar Chakravarty, for the Respon- 
dents. 


Mr. Surajit Chandra Lahiri, for the 
Deputy Registrar. 
Nasim Ali, J.—Estate No. 2 of the 


Mymensingh Cojlectorate was partitioned by 
the Partition Deputy Collector into separate 
estates on Februrary 24, 1926. We are 
informed that the partition proceedings are 
still pending in appeal before the Col- 
lector. By the order of the Partition 
Deputy Collector under s. 57, Estates 
Partition Act the plaintiffs in the suit out 
of which this appeal arises, in their share 
got Rs. 38-1-0 as assets out of a Mouza 
called Daribhabakhali. The Deputy Collector 
partitioned the estate on the footing that 
the estate was not divided by private 
arrangement formally agreed to by all the 
proprietors and that the proprietors were 
notin possession of separate lands repre- 
senting their interest in the estate. On 
September 7, 1928, plaintiffs commenced 
the present suit in the Court of the Subor- 
dinate Judge at Mymensingh for a dec- 
laration that the interest in the parent 
estate is the proprietary right over certain 
specific lands only in one mouza, viz., 
mouza Daribhabakhali in pursuance of a 
private arrangement formally made and 
agreed to by all the proprietors of the estate 
and also a decree made by the Civil Court 
in Partition Suit No. 91of 1890. They 
accordingly prayed for a declaration that 
they were entitled to have their names 
registered under the provisions of the 
Land Registration Act to the extent of 
their interest and to have the specific 
lands in their possession assigned to them 
as a separate estate. 
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Only defendant No. 1 contested the suit. 
His main defences are (1) that Estate 
No. 2 was never amicably partitioned 
between the proprietor thereof but that 
for convenience of possession some Co- 
sharers hold some mouza exclusively and 


similarly other co-sharers hold some other 


mougas- exclusively and the remaining 
mouzas are held by all the co-sharers jointly, 
and (2) that the Civil Court has no juris- 
diction to interfere with the allotments 
made by the Partition Deputy Collector. 

The trial Court, found that there had 
been an amicable partition as alleged by 
the plaintiffs and decreed the suit. On 
appeal by defendant No. 1 to the lower 
Appellate Court, the learned Additional 
District Judge has affirmed the finding of 
the trial Court that there was a private 
partition, He, however, rejected the plaint- 
iffs’ prayer for .a declaration that they 
were entitled tohave their names registered 
in respect of the specific lands belonging 
to them in only one mouza under the pro- 
visions of the Land Registration Act. 
Subject tothe above modification he has 
affirmed the decree of the trial Court. 
Hence the present second appeal by 
defendant No. 1. 

Mr, Roy on behalf of the appellant has 
raised two contentions : (1) that the present 
suit isnot maintainable in law, and (2) 
that the decree passed by the lower Appel- 
late Court is not warranted by law. As 
regards the first contention Mr, Roy kas 
put his argument thus: Plaintiffs’ prayer 
for a declaration about the extent of their 
interest in the estate is based on the story 
of private partition, The Partition Deputy 
Collector rejected the said story; conse- 
quently the same matter cannot to re- 
agitated in the Civil Court. Plaintiffs 
cannot get a declaration about the extent 
of their interest from the Civil Court. 
Now under s. 9, Civil Procedure Code, the 
Civil Courts have jurisdiction to try allsuils 
ofa civil nature excepting suits of which 
their cognizance is either expressly or im- 
pliedly barred, It cannot be disputed that 
the present suit isasuit of civil nature. The 
question then is whether the present suitis 
barred expressly or impliedly by any other 
law. Mr. Roy’s contention is that it is 
barred by s. 119, Estates Partition Act, 
That section lays down that certain orders 
made by the partition authorities under 
the Estates Partition Act cannot ke set 
aside by the Civil Court. An examination 
of the provisions of that section shows 
that the order mentioned therein relates to 
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the mode of division of Government 
revenue or to the details of partition, 


Section 119, therefore, excludes the juris- 
diction of the Civil Court when the question 
raised before it relates to question ofap- 
portionment of Government revenue between 
the separate estates formed out of the 
parent estate or to the details of partition 
but it does not oust the jurisdiction of the 
Civil Court in matters which involve 
questions of title: see Matangini Ghose v. 
Manmohini Ghose (1) and Kedar Nath 
Sanyal v. Naresh Chandra Ghosh (2). Now 
inthe present suit the question raised is 
a question about the extent of plaintiffs’ 
interest in the estate. 

“Although in popular language the extent of 
interest of a person in an estate would ordinarily 
denote hisshare in the estate and a question of 
extent of interest would be equivalent to a ques- 
tion of the extent of such share according to 
the phraseology adopted in the Act, the extent of 
interest of a person in the estate may be represent- 
ed by specific lands and consequently a dispute as 
to the extent of such interest may necessarily 
involve a question as to the extent or quantity of 
land which represents such interest” see Raghunath 
Pershad Narain Singh v. Muhammad Gawahar Ali 
(3), at p. 356%, 

If such a questionis raised before the 
Collector, he determines it unders. 23. 
But e. 2) contemplates a suit in the Civil 
Court raising the same questions as are 
referred toin s. 23. Therefore when: the 
Collector has determined under s. 23, cl. 
(a) to proceed with the puirtition after the 
inquiry held by him into the question of 
possession, all the preceedings thereafter 
are necessarily subject to and controlled 
by the decree in the title suit contemplated 
by e. 25: see Raghunath Pershad Narain 
Singh v. Muhammad Gawahar Ali (8), 
cited above. Sections 23 to27 oftke Act 
show that a civil Court has jurisdiction to 
decide questions of title or extent of inter- 
est not only between a proprietor and a 
stranger bnt also between proprietors 
themselves. The provisions of the Act, 
therefore, do not empower the Revenue 
Authorities to determine finally the ques- 
tion of extent of interest or of right or 
title. The suit is, therefore, not barred, 
either expressly or impliedly by the pro- 
visions of the Estates Partition Act. This 
contention, therefore, fails. The second 
contention of Mr. Roy relates to the form 
of the decree passed by the lower Appel- 


(1) 55 O 392; 105 Ind, Gas. 149; A I R 1928 Cal. 


(2) 520 L J 247; 130 Iod. Cas. 232; A 1 R 1931 
Cal. £9; Ind. Rul, (1931) Cal. 360. 

G)20L J 3A} 
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late Court. I have already pointed out 
that s. 25 provides for a suit for deter- 
mination of the question of right or title. 
Sections 26 and 27 define, respectively, the 
effect of the decree in the title suit made 
while partition proceedings are in progress 
and made after partition proceedings have 
been completed. 

“Elaborate provisions are made which lay down 
that the decree shall be made in recognition of 
the partition proceedings and shall be framed in 
sucha manner that the partition proceedings may 
not be nullified. The distinction between the case 
in which a decree is made while partition pro- 
ceedings are in progress and the case in which the 
decree is made after the partition proceedings have 
been completed appear to be broadly this: namely, 
in the former case the successful litigant in the 
Court may ask fora sub-division ia the new 
estate into which the lands claimed ‘by him have 
fallen .whereas in the latter case the successful 
litigant occupies merely the position of a co-owner 
with the proprietors of the new estate within 
which the disputed lands have been ‘included : 
Raghunath Pershad Narain Singh v. Muhammad 
Gawahar Ali (3). 

As the partition proceedings are now 
pending in appeal before the Collector, 
there will be no difficulty in giving effect 
tothe decree made in the civil suit by 
the sub-division of the new estate into 
which the disputed lands have been in- 
cluded. If, however, the partition prc- 
ceedings are taken to have been comple- 
ted within the meaning of s. 27, in view 
of the fact that the plaintiffs’ interest is 
the proprietary right over the specified 
lands inthe disputed mouza and held by 
them inseveralty and they are, therefore, 
entitled to have assigned to them as their 
separate estate, the specific lands under 
8. 9, cl. (2) of the Act, the decision of the 
Oourts below isto betaken in effect as a 
direction tothe Collector to divide off the 
lands from the new estate and to assign 
them tothe plaintiff asseparate estatein 
accordance withthe provisions of s: 28 of 
the Act. The second contention, therefore, 
also fails. The words “and their right 
to have their names registered with res- 
pect tothe same share” in the decree of 
the lower Appellate Court are expunged. 
Subject to the above modification the 
decree of the lower Appellate Court is 
affirmed. The appeal is dismissed with 
costs. Hearing-fee one gold mohur. 

Henderson, J.—I agree. 

D, f Appeal dismissed. 
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ALLAHABAD HIGH COURT 
Letters Patent Appeal No. 27 of 1934 
July 31, 1935 
SULATMAN, CO. J. AND BENNET, J. 

Babu NIHAL CHAND AND ANOTAER— 
DEFENDANTS—APPELLANTS 
VETSUS 
Musammat BHAGWAN DEI—P atntirr 
— RESPONDENT, 

Custom—Custom of general prevalence which is com- 
monly recognized— Court can take judicial 
notice of it—Right of privacy—Right, if 
confined to any class, creed or race— 
Limitations to exercise of right—Person seeking to 
establish right not owner of dominant tenement— 
Right to sue as occupier—Hasements Act (V of 188%), 
s. 4, 

When a particular custom is of general prevalence 
and iscommonly recognised, it is open to a Court 
to take judicial notice of such custom having the 
force of law unders, 57, Evidence Act, and ‘it is, 
therefore, not necessary that thereshould be evidence 
produced in each caseto establish such a custom. 

Held, that the right of privacy, based on social 
custom and parda system, is quite different from the 
right of privacy based on natural modesty and 
human morality, and that the latter is not confined 
to any class, creed, colour, or race, and it isthe 
birth-right of a human being and is sacred and 
should be observed, though the right should not be 
exercised in an oppressive way. f h 

Even if a person seeking to establish a right of 
privacy is not the owner of the dominant tenement, 
he will have aright as an occupier to maintain the 
suit under s, 4, Easements Act. 


L. P. A. against the -judgment of 
Kendall, J. reported in 151 Ind, Vas, 141. 


Mr. G. S. Pathak, for the Appellants. 

Mr. Shiva Precad Sinha, for the Respon- 
dent, 

Sulaiman, C. J.—This is a defendants’ 
appeal arising out ofa suit brought by 
the plaintiff for the closing up of a large 
window in the upper storey opened recent- 
ly by the defendants, on the ground that 
her right of privacy was infringed inas- 
much as her ccurtyard and house were 
overlooked. ‘The first Court dismissed 
the suit relying mainly on certain obser- 
vations made in the case of Bhagwan 
Das v.Zamurrad Husain (1); but the 
jower Appellate Court has reversed that 
decree holding that the right of privacy, 
based cn social custom and parda system, 
is quite different from the right of privacy 
based on natural modesty and human 
morality, and.that the latter is not confined 
to any class, creed, colour, orrace, and it 
is the brith-right of a human being and is 
sacred and should be observed, though the 
right should not be exercised in an oppres- 

(1) (1929) AL J 1028; 119 Ind. Cas. 833; 51 A 


986: AIR 1929 All #676; Ind. Rul. (1929) AJI, 
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. Bive way. That decree has been affirmed 
by the learned Judge of this Court. 

In appeal the learned Counsel for the 
defendants has first urged before us that 
there being no finding that the plaintiff 
is the owner’ of the house occupied by her, 
she has no locus standi to maintain the 
suit. It has been found by the Courta 
below that the plaintiff has been occupying 
this house for the last quarter of a century, 
that her possession has never been chal- 
lenged during this period and that she 
is not in wrongful possession of this house 
at all. Even if she were not the owner, 
she would have a right as occupier to 
monan the suit under s. 4, Easements 

ct. 

The next contention urged in appeal is 
that inview of the observations made in 
the case referred to above, the right of 
privacy cannot be allowed unless it is 
affirmatively urged and proved in each 
case that there is a custom of privacy 
prevailing in the particular locality. The 
case of Bhagwan Das v. Zamurrad 
Husain (1), was uot one in which the 
whole of the plaintiff's house or a courte 
yard oreventhe whole of a room was 
overlooked by the new windows and 
doors. But it was possible to see from 
the defendant's window into the plaintiff's 
window. No doubt the learned Judges 
made some observations suggestiug that 
the right of privacy’ may not now be in 
full force after the lapse of nearly half a 
century since tbe case of Gokul Prasad v. 
Radha (2) was derided, but in the special 
circumstancss of that case they did not 
feel called upon to consider that point. 
Apparently the attention of the learned 
Judges was not drawn to the fact that 
there have been numerous cases in this 
Court even subsequent to Gokul Parsad v. 
Radha (2), in which such a right of privacy 
has been recognised even without strict 
proof of the existence of a custom in the 
particular locality. In Abdul Rahmanv. 
D. Esmile (8), Edge, O. J., and Knox, J., 
held that the customary right of privacy 
which prevailed in various parts of the 
North-Western Provinces was a right which 
attached to property and was not depen- 
dent onthe religion of the owner thereof. 
In that case the right of privacy was re- 
cognised in Landour. Thelearned Judges 
pointed out that on the qusstion of privacy, 
the defendant's plea that the law recognised 
no such right of privacy as was claimed 


(2) 10 A 358; A W N 1888, 135, 
(3) 16 A 69; A W N 1894, 217. 
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was not sound and that the law does 
recognise the right of privacy in these 
provinces, when established by custom, 
and followed Gokul Parsad v. Radha (2). 

In Abdul Rahman v. Bhagwan Das (4), 
Knox, J., upheld the right of privacy, 
even though some other portion of the 
plaintiff's house was actually overlooked 
from the defendant's roof. The learned 
Judge observed: 

“The primary question will be, does the privacy 
in fact and substantially exist, and has it been 
and isit in fact enjoyed? If it is found that it 
did substantially exist and was enjoyed, the next 
question would be, as that privacy substantially 
or materially interfered with by acts done by 
the defendant, without the consent or acquiescence 
of the person seeking reliefs against those acts?” 

In that case, however, it was admitted 
that in the town of Meerut there was a 
local custom in favour of privacy. In 
Jamiluddin v. Abdul Majid (5) Rafig, J., 
held that even apart from the evidence 
as to the existence of a right of privacy, 
it had been laid down in Gokul Prasad v. 
Radha (2) that, at any rate, in these 
provinces the custom of parda has for cent- 
uries been strictly observed by all Hindus 
except those of the lowest classes and by 
all Muhammadans except the poorest. 


In Fazal Haqv. Fazal Hag (6), Iqbal 
Ahmad and Sen, JJ., held that a custo- 
mary right of privacy within certain 
limitations exists in the North-Western 
Provinces and a material interference with 
such aright is an actionable wrong and 
affords a good cause of action to the 
person or persons affected thereby, and 
that in view of the social conditions of 
this country and asthe direct result of the 
custom which has descended from olden 
times, the right of privacy has taken, too 


deep aroot to be dislodged by any a 
priori reasoning. 
In Chhedi Ram v. Gokul Chand (7), 


another Bench of this Court, of which one 
of us was a member, held that even the 
existence of a public lane in between the 
houses of the parties would not destroy 
such a right of privacy. 

Unfortunately, these earlier cases were 
not brought tothe notice of the Bench 
which decided Bhagwan Das v. Zamurrad 
Husain (1). In the case of Tika Ram Joshi 


(4) 29 A 582; 4 ALJ 445; AW N 1907, 183. 
(5) 13 AL J 361; 28 Ind, Cas. 674; A I R 1915 


All. 218, 
5 (6) 26A L J 49; 107 Ind. Oas. 584; A IR 1928 All 


(T) 26 A L J 537; 114 Ind. Cas. 732; 50 A706; AI 
R 1928 All. 717, 
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v. kam Lal Sah (8), it was conceded 
that by local custom a right of priv- 
acy does exist in the cities and plains of 
these provinces, and it was only argued 
that no such custom exists in towns and 
villages situated in the hills. 

When aparticular custom is of general 
prevalence and is commonly recognised, 
it is open toa Court to take judicial 
notice of such custom having the force of 
law under s. 57, Evidence Act, and it is 
therefore not necessary that there should 
be evidence produced in each case to 
establish such a custom. Indeed, in many 
villsges where the custom has been so well- 
recognised that no one has dared to 
infringe it, there might be no instance to 
prove that the custom was denied and 
upheld on a previous occasion. We there- 
fore think that the view taken by the 
learned Judge of this Court that the suit 
was righly decreed was correct. 

The appeal is accordingly dismissed 
with costs. 

eal dismissed. 


N. App 
(8) (1935) A L J 432; 155 Ind, Cas, 1056; A.I R 
1935 All. 754, 


CALCUTTA HIGH COURT 
Letters Patent Appeal No. 1 of 1935 
July 30, 1935 
Guna AND Lopar, JJ. 
SAROJ KUMAR. BOSE—PLAINTIFF 
—APPELLANT 


versus 
SURJYA KANTA SARKAR AND 
OTAERS-— D BFENDANTS — RESPONDENTS 

Landlord and tenant—Tenant obtaining adjoining 
land of third person by adverse possession— Benefit 
goes to landlord—Landlord is entitled to rent in 
respect of that land—Adverse possession. 

Jf atenant during his tenancy encroaches upon 
the land of a third person, and holds the land 
until the expiration of his tenancy, he is to be 
considered to have made the encroachment uot for 
his own benefit but for the landlord; and if he 
has acquired a title -against the third person by 
adverse possession, ‘hethas acquired it for his 
landlord and not for himself the benefit accruing to 
the tenant during the term of the tenancy must 
be taken to be a benefit so far as the tenant was 
Concerned, saddled with the burden of paying ad- 
ditional rent for excess land once it is found that 
the land encroached upon was held as part of 
the tenancy. 

[Indian and English case-law discussed.] . 

L. P. A. against a judgment of Mr. Justice 
Mitter, dated November 30, 1934. 

Messrs. Jogesh Chandra Roy, Rajendra 
Chandra Guha and Premranjan Roy Chou- 
dhury, for the Appellant. 

Messrs. Girija Prasanna Sanyal and 
Satindra Nath Roy Choudhury, for the Re- 
spondents. 





SAROJ ‘KUMAR BOSE V. SURJYA KANTA SARKAR (OAL) 


685 


Judgment.—This appeal has arisen out 
of a suit for realisation of rent and cesses, . 
in which additional rent was claimed for 
excess area found in the possession of the 
tenants-defendants. The question for con- 
sideration in the case is whether the plaint- 
iffs were entitled to get additional rent as 
claimed by them in the suit. On the facts 
found in the case, a good portion of the lands 
in suit was outside the plaintiff's estate 
bearing Touzi No. 3846, to which the taluk 
in respect of which rent was claimed in the 
suit appertained. There is no question 
that the defendants had encroached on 
the lands of other adjoining estate; and 
the Courts below proceeded on the footing 
that the tenants had acquired title to the 
same by adverse possession against the 
rightful owners, the neighbouring pro- 


“prietors, and further that the tenants held 


the lands encroached upon as appertaining 
to the taluk comprised in the estate of 
which the plaintiff was the proprietor. The 
question was whether the plaintiff landlord 
can take advantage of the encroachment by 
the tenant- defendants on the lands of 
estates to which he has no title, whether the 
encroachment by the  tenant-defendant 
would enure for the benefit of the lessor, 
so as to entitle him to claim rent in respect 
of the lands encroached upon and of which 
the tenant-defendants were in possession, 
as appertaining tothe tenancy held by the 
tenant-defendants. Reference in this con- 
nection was made in the judgment of the 
trial Court to documents showing that the 
defendants admitted the title of the plaintiff 
to the lands in suit as appertaining to the 
tenancy in question appertaining to the 
plaintiff's estate. 

The Court of first instance, as well as 
the learned District Judge, on appeal from 
the decision of the trial Court, decided the 
question of liability for payment of addi- 
tional rent as raised before them, on the 
basis that if a tenant during his tenancy 
encroached uponthe land ofa third Party, 
and held the same with his own tenure, 
until the expiration of his tenancy, the 
tenant was to be considered to have made 
the encroachment not for his own benefit, 
but for the benefit of his landlord, so as to 
entitle the landlord to claim rent for the land 
encroached upon and held as a part of the 
tenancy. In the cases decided by this 
Court, to which reference was made in the 
judgment of the trial Court, the question 
of a claim for additional rent was not before 
the Courts; but it was held that if the 
tenant has acquired title in regard to Jands 
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encroached upon as part of his tenancy, the 
‘tenant must be taken to have acquired that 
litle for his landlord and not for himself. 
In Gooroo Das Roy v. Issar Chandra Bose, 
(1) it was held by Markby and Romesh 
Chunder Mitter, JJ., that in case of lands 
encroached upon by the tenant, it was to be 
presumed that they were added to the 
original tenure. The case was one of 
encroachment upon khas lands of the 
landlord; but it was observed that it was 
the clear rule of English Law, and it wasa 
rule which was supported by reason and 
principle; it was observed further that in 
India where there was a great deal of 
waste land and where quantities and boun- 
daries were very ill-defined, there were very 
strong reasons for the application of the 
rule. Nuddyar Chand Shaha v. Meajan (2) 
wasa casein which the casa of encroach- 
ment by a tenant upon the-land of a third 
person wasconsidered, and it was found 
in that case, that the tenant was in posses- 
sion of the land encroached upon for up- 
wards of 12 years. The case was one in 
which the question what the lew of this 
country was with regard to encroachment 
made by atenant directly arose for con- 
sideration. Garth, ©. J. observed that 
there was no doubt whatever that by the 
English Law, an encroachment made by a 
tenant upon land adjoining to, or even in 
the neighbourhood of his holding, was, in 
the absence of strong evidence to the 
contrary, to be presumed to be made for the 
benefit of the landlord. The learned Chief 
Justice went on to state that the rule 
applied to all land encroached upon, 
whether the landlord had any interest in it 
or not; if a tenant during his tenancy 
encroached upon the land of a third person, 
and held the land until the expiration of 
his tenancy, he was to be considered to 
have made the encroachment not for his 
own benefit but for the landlord; and if 
he has acquired a title against the third 
person by adverse possession, he has 
acquired it for his landlord and not for 
himself. Therule laid down in the cases 
referred to above, was adopted in Prohlad 
Teor v. Kedur Nath Bose (3), by 
Maclean, C. J. and Banerjee, J., in regard 
to encroachment upon waste land or land of 
third parties. 

On the authority of decisions of Courts 
to which reference has been made above, 
with which we are in entire agreement, and 

(22W R 246. 

(2) 10 O 820. 

{3)25 O 302, 
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on general principles, it appears to us to be 
clear that if the tenant's possession of 
encroached lands enables the landlord to 
acquire a title to the same as against a 
third party, the landlord’s right to get rent 
from the tenant in respect of lands possessed 
by him as appurtenant to the tenancy, 
cannot be disputed. The judgment of our 
learned brother Roopendra Coomar Mitter 
dealing with the plaintiff's claim for addi- 
tional rent for excess area, against which 
this appealis directed, proceeds on the . 
basis that ifthe landlord had the right to 
impose additional rent, it could only be 
on the principle that the encroach- 
ment enured for tha benefit of the land- 
lord for the moment of the encroachment; 
and in support of his conclusion reliance 
was placed by the learaed Judge on a 
passage in Woodfall’s Law of Landlord and 
Tenant, Edn. 23, p. 933. The passage 
quoted from the text-book is based on the 
dec'sion of English Couris in certain cases 
of which Earl of Lishburne v. Davies (4), 
Whitmore v, Humphries (5), Kingsmill v. 
Millard (6) and Andrews v. Hailes (7), 
may be said to be typical, All these cases 
were referred to by Garth, ©. J, in his 
judgment in Nuddyar Chand Shaha v. 
Meajan (2), mentioned above, in which the 
learned Chief Justice held, as already 
stated, that encroachment by a tenant on 
the land of athird parson, when the land 
encroached upon was held as a part of the 
tenancy, was for the benefit of the land- 
lord and for his own benefit. In our judg- 
ment, the benefit accruing to the tenant 
during the term of the tenancy must be 
taken to be a benefit so far as the tenant 


was concerned, saddled with the 
burden of paying additional rent for 
excess land as provided by law in this 


country once it is found that the land 
encroached upon was held as part of the 
tenancy. It required to be noticed that 
we are not able to apply the decision of 
this Court in Jatindranath Choudhuri v. 
Trailokyanath Das 105 Ind. Oas. 737 (8), 
mentioned in the judgment of Mitter, J., 
tothe facts of the case before us. 

On the conclusions we havé arrived at, 
as mentioned above, we are unable to 
agree with the conclusion arrived at by 
Mitter, J. and the decision given by him 

(4) 10 P 259, 

(5) (1872) 70P 1; 25 LT 496; 20 WR 79; 4LL J 
OP 43 


(6) (1863) 11 Ex, 313:3 OLR 1029, 
(7) (1853) 2 E. & B349;22 LJ Q B 409; 17 Jur, 
61; 1 W R366, 

- (8)105 Ind, Oas, 737; A I R 1928 Çal, 142, 
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disentitling the plaintiff on general prin- 
ciples, from claiming additional rent for 
excess area, as made in the suit. It is 
significant, however, that in the judgments 
of neither of the Courts below, is there any 
finding asto whether the tenant had been 
in possession of the lands encroached upon 
for more than 12 years,so as to confer a 
title to the same on the plaintiff. There 
is also no definite finding that the lands 
encroached upon were treated by the tenant- 
defendants as appurtenant to the tenancy 
held by them under the plaintiff, If the 
tenant-defendants have been in possession 
of the lands encroached upor by them, as 
part of the tenancy held by them under 
the plaintiff, they are, in our judgment, 
liable to pay additional rent for excess 
area as Claimed by the plaintiff ir the 


suit, The case must, therefore, go back for - 


definite findings on the facts mentioned 
above, on evidence already on record, and 
on such further evidence as the parties 
may adduce in support of their respective 
cases before the Court. In the result the 
decision and decree passed by Mitter, J., 
dismissing the claim of the plaintiff-ap- 
pellant to additional rent for the lands 
found to be outside Estate No. 3816 are 
set aside: and the case is remitted to the 
Court of Appeal below, for a fresh decision 
in the light} of this judgment, The plain- 
tiff-appellant is entitled to get his costs 
in the litigation up to the present stage, 
including the costs in this appeal, from 
the defendants-respondents. Costs after 
remand will abide the result. The records 
are to be returned as soon as possible, 
D. Appeal allowed; case remitted, 
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SIND JUDICIAL COMMISSIONER'S 
COURT 
Oriminal Transfer Application No. 151 
of 1935 
July 23, 1935 
Davis,J. C. 
BAGOMAL—APPLIOANT. 
Versus 
EMPEROR — Opposite Parry. 
Criminal Procedure Code (Act V of 1898), s. 254— 
Section, whether requires Magistrate ‘to give reasons— 
Criminal trial—Transfer—Magistrate using words in 
order passed suggesting that he believed in guilt of 
accused before having heard him in defence—Held, 
case should be transferred—Evidence—A ppreciation— 
Statement of High Government Official—Must be treated 
as statement of other men—Court should not surrender 
its judgment -to complainant. 
Section 254, Oriminal Procedure Oode, does not 
Tequire or invite a Magistrate to give his reasons, 
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Where in an order passed during the course of the 
proceeding, the Magistrate has inadvertently used 
words which suggest that before the case was finished 
and before the accused had been heard in his defence, 
he believes the guilt of the accused to be established 
which may reasonably give just ground for apprehen- 
sion in the mind of the accused, it is only 
proper in the circumstances that the case should 
be transferred, 

It is for the complainantto state the facts and for 
the Magistrate himself to appreciate the evidence 

and to make such deductions as he thinks 
proper, Itisnotforhim to surrender his discretion 
or his judgment to the complainant, 

The statement of a High Government Officer must, 
like the statements of other men, be subject to 
the infirmities of human nature, possibly to defects 
of recollection and observation; and a final apprecia- 
tion and judgment of his testimony could and should 
not be made until all the evidence ison the record 
and arguments have been heard. 


Mr. Motiram [danmal, for the Appli- 
cant. 
Mr. 


Crown. 


Order,—The applicant in this caso is a 
tapedar and he is being tried in the Court 
of the District Magistrate, Larkana, on a 
charge under s. 161 read with s. 116, Indian 
Penal Code, on the complaint of the 
District Magistrate of Dadu, and he applies 
to this Court for a transfer of his case from 
the Court of the District Magistrate, 
Larkana, on various grounds, the principal 
of which is that the learned Magistrate 
has by reason of an order passed in the 
course of the proceedings used words which 
indicate that before the case is finished and 
the applicant, the. accused, has been heard 
in his defence, the learned Magistrate has 
found the charge against the applicant to be 
established. 

This case has been 
already by this Court on the application 
of the present applicant but that was 
because the Court was of the opinion that 
as the charge involved the personal 
honour of the District Magistrate it was 
not proper that the case should be tried 
by one of his own subordinates and the 
purpose of the transfer to the District 
Magistrate at Larkana was to provide that 
a Magistrate of alike independent status 
to that of the complainant should hear the 
case. It was not anticipated at that time 
that this first application for transfer would 
be followed by a second. Nor is it 
probable that it would have, but for the 
fact that the learned District Magistrate in 
answer to objections raised by the appli- 
cant to the prccedure intended to be 
followed by the District Magistrate, which, 
under the circumstances, wag a perfectly 
proper and lawful procedure, said probably 
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more than he intended. After the comp- 

. lainant had been examined and cross- 
examined at length, the learned District 
Magistrate decided to frame a charge and 
to this procedure, in a written application, 
the learned Pleader for the accused objected 
on the ground that it amounted to hustling 
of the proceedings. All the learned 
Magistrate had then to do was to refer the 
-learned Pleader to s. 254, Criminal 
Procedure Code, which lays down that: 

“If when such evidence and examination have been 
taken and made, or at any previous stage of the 
case, the Magistrate is of opinion that there is ground 
for presuming that the accused has committed an 
offence triable under this Ohapter, which such 
Magistrate is competent to try, and which, in his 
opinion, could be adequately punished by him, 
he shall frame in writing a charge against the 
accused.” , As 

The section does not require or invite a 
Magistrate to give his reasons. Section 256 
(1) requires a Magistrate to record his 
reasons in writing when after the charge 
has been framed and read over to the 
accused he requires the accused at the same 
hearing to cross-examine any of the prosecu- 
tion witnesses. But this section does not 
apply and is not under discussion. The 
next hearing may be the next day and the 
Magistrate adjourned the case after the 
charge was framed to the next day; and 1 
cannot accept the contention of the learned 
Advocate set out in the memorandum of 
appeal, para. 6, that the accused is prejudic- 
ed because 

“he would otherwise have had an opportunity. of 

cross-examining the complainant at some distant 
date.” 
"But the learned Magistrate felt constrain- 
ed to give his reasons when no reasons were 
necessary or required by law in the follow- 
ing terms: 

“The Court can frame a charge at soy stage: 
vides. 254, Oriminul Procedure Code when the Magis- 
trate holds thata prima facie case is established 
against the accused. In the present case the com- 
plainant is a High Government Officer and this Court 
sees no reason to disbelieve him when he swears on 
solemn affirmation that the accused tried to bribe 
him, It will be only waste of my time as well as the 
time of the witnesses and Pleadersto examine all the 
prosecution witnesses before framing charge as there 
is already sufficient evidence on record to do go. 
The question of troubling the complainant now and 
then does not arise at all.” ; 

Now it is perfectly true the complainant 
isa High Government Officer and it were 
affectation to pretend that his statement on 

solemn affirmation should not prima facie 
carry. weight and be believed, so far as 
it went, and subject to certain qualifica- 
tions; for otherwise he would be unfit to 
hold the high office which in fact he holds. 
But his statement must, like the statements 
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of other men, be subject to the infirmities 
of human nature, possibly to defects of 
recollection and observation; and a final 
appreciation and judgment of his testimony 
could and should not have been made until 
all the evidence was on the record and 
arguments had been heard: I have no 
doubt that what the learned Magistrate 
intended to say was that, so far as the case 
had gone, he could not disbelieve the 
evidence of the complainant; and had the 
learned Magistrate said no more than this, 
I should have been bound, reading the 
order as it should be read, in its context, 
and taking it as it should be taken, at that 
stage of the proceedings, to have taken 
the order as meaning that the Court at 
present sees no reason to disbelieve the 
testimony of the complainant. Indeed if 
that had not been so, the Court should not 
have framed the charge as it was entitled 
to do. 

But the learned Magistrate went on to 
use words which must give reasonable 
apprehension to the applicant to believe 
that the learned Magistrate accepts not only 
the facts as stated by the complainant but 
the inference the complainant draws there- 
from; because the learned Magistrate says 
he sees no reason to disbelieve the comp- 
lainant when he swears on solemn affirma- 
tion that the accused tried to bribe him. 
But that is the very charge against the 
accused; that isthe offence for which he 
was being tried and it was for the learned 
Magistrate, after having heard all the 
evidence, using his own independent judg- 
ment, to decide whether upon the facts the 
accused did or did not try to bribe the 
complainant. It was not for him to azcept 
either at that stage of the case or at any 
other the statement of the complainant that 
the accused tried to bribe him. It was for 
the complainart to state the facts and for 
the learned Magistrate himself to.appreciate 
the evidence and to make such deductions 
as he thought proper. It was not for him 
to surrender his discretion or his judgment 
to the complainant; above all he should not 
have used words which lent themselves 
reasonably tothe interpretation that in his 
opinion the accused was guilty of the 
offence before he had been tried. I do not 
doubt myself that the learned Magistrate 
would have continued to try the case fairly 
and patiently to theend; that he would have 
considered the defence carefully and 
impartially and that, if after considering all 
the matters before him, he was of the, 
opinion that the complainant was mistaken 
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in his belief or in his recollection or ın his 
observation or in his inferences he would, 
in spite of this expression of opinion, have 
said so; but the fact remains that the 
learned Magistrate has however inadvert- 
ently used words which suggest that he 
believes the guilt of the accused to be 
. established and which may reasonably give 
just ground for apprehension in the mind of 
the accused. It appears to me, therefore, 
only proper in the circumstances that the 
case should be transferred. It also appears 
fair to the applicant to point out that inspite 
of the objections of his learned Advocate 
in the lower Court and of the words used 
in para. 6 of the memorandum of appeal, 
he states he does not want to protract proceed- 
ings and he doesnot dsk for a de novo trial. 

I see no reason to transfer the case to 
Karachi as I have been asked to do: there 
are obvious and valid objections to such a 
course. I think it proper the case should 
be transferred for trial and disposal accord- 
ing to lawto the District Magistrate at 
Sukkur. I order accordingly. 

D. Order accordingly. 





MADRAS HIGH COURT 
Oivil Revision Petition No. 205 of 1932 
November 12, 1934 
Bassey, O. J. 
THANGESHWARA CHETTIAR— 
PLAINTIFF —~PETIFIONER 
versus 


RAMAMURTHI CHETTI—Derenvant— 


OPPOSITE— Party 

Provincial Insolvency Act(V of 1920), s. 33—Policy 
of Insolvency Acts—Presidency Towns Insolvency Act 
(III of 1909), s. 30 compared — Harassment of in- 
solvent after adjudication—Creditor whose debt is 
not entered in schedule is not bound by composition— 
His remedy lies elsewhere. 

The policy of the Insolvency Acts is that whena 
Person is indebted all his debts should be dealt with 
in the insolvency. It does not seem to be right that 
a creditor who has got a debt which is provable in 
insolvency, should stand aside when all the other 
creditors or most of them have their debts dealt with 
by the Insolvency Oourt and refuse to come in or 
take any notice of a composition scheme and then, 
as soon as the adjudication is annulled, proceed once 
more to harass the insolvent. Of the two Acts 
(Presidency Towns Insolvency Act and Provincial 
Insolvency Act) the Presidency Towns Insolvency Act 
carries out the policy of the Insolvency Acts more 
correctly, because the plain meaning of the words in 
s. 33, Presidency Towas Insolvency Act is that 
if any composition creditor has a debt waich he could 
prove in insolvency ani does not do so, he is never- 
theless bound by that composition. But if the 
words of s. 33 Provincial Insolvency Act are 
strictly followed, a creditor whose debt is not 
entered inthe schedule is not bound by the com- 
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position and can have a remedy elsewhere against 
the insolvent. 

[Amendment of Provincial Insolvency Act, and the 
necessity of bringing it in conformity with s. 30, 
Presidency Towns Insolvency Act, suggested.] 

Where the creditors of an insolvent agree toa com- 
position and one of the creditors who hada decree 
against the insolvent does not prove his debt in insolv- 
ency and is nota party to the composition proceedings, 
after the annulment of the order of adjudication he 
can, under 8, 33, Provincial Insolvency Act, pursue his 
remedy by execution of his decree by arresting the 
judgment-debtor. Gopalu Pillai v. Kothandarama 
Ayyar (3), relied on. 

[But in thecircumstancesof the case the arrest of 
ths aa aki was refused by theRevision Court 
also. 

©. R. P. from an order of the District 
Munsif, Villupuram, dated August 18, 1931. 

Messrs. Watrap S. Subramania Ayyar 
and T. P. Gopala Krishna Ayyar, for the 
Petitioner. 

Messrs. Vasudevan and Bagavat, for the 
Opposite Party. 

Order.—This Civil Revision Petition 
raises an interesting point under the 
Provincial Insolvency Act. The petitioner 
obtained a decree for Rs. 200 odd against 
the respondent. Subsequent to the date of 
that decree, the respondent was adjudicated 
an insolvent under the Provincial Insolvency 
Act and included the petitioner's decree 
debt in his schedule of debts. Later ona 
composition was agreed to, which was ap- 
proved by the Court. The petitioner took 
no steps whatever in the insolvency to 
prove his debt and therefore his debt was 
not included in the schedule to the com- 
position. After this composition the ad- 
judication was annulled. Thereafter the 
petitioner took steps to enforce his decree 
by execution and sought the arrest of the 
respondent. I am told that since the in- 
solvency the respondent has acquired some 
more property and in the record before ma 
ib is difficult to understand why the appel- 
lant did not execute his decree or attempt 
to do so on this property. He however 
chose the other method by means of the 
arrest of the respondent. The learned 
District Munsif held that he was bound by 
the decision in Kamir Reddi Timmappa 
v. Devasi Harpal (1), a decision of Wallace 
and Thiruvenkatachariar, JJ. In that case 
Wallace, J., expressed himself very strongly 
upon this point stating: 

“In Khalil-ul-Rahman v. Ram Sarup (2), a daa. 
sion of the Lahore High Oourt, the creditor had 
taken no notice of ths insolvency proceedings at 
all and hai refused to prove his debt therein. It 
was held that he was not bound by the composi- 

(1) A I R 1929 Mad. 157; 115 Ind. Oas. 815; 29 L W 
23; (1929) M WN 22; 55 M L J 458, 

(2) A I R 1926 Lah, 489; 95 Ind. Oas, 208; 8 Lah, I, 
J 236; 27 P LR 588, 
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tion and could have his remedy de hors the insol- 
vency. If that case is an authority for the posi- 
tion that the approval by the Court of a composi- 
tion ipso facto puts the insolvent at the mercy of 
any creditor who refused to come in, I must ex- 
press disagreement with it for the reasons already 
given. ; 

These observations certainly are authority 
in support of the order made here which 
was one dismissing the execution petition. 
There is, however, a case of more recent date, 
viz., Gopalu Pillai v. Kothandarama Ayyar 
(8), a decision of Ramesam and Cornish, 
JJ. There the facts, were rather stronger 
than those in this case because the creditor 
whose debt was included in the schedule 
of insolvent’s debts had his debt expressly 
excepted from the composition by the 
consent of the parties. This was ap- 

` parentiy done because it was difficult to 
include this debt in the composition. The 
adjudication was annulled and the property 
vested in the debtor on the Court's ap- 
proval of the composition and it was held 
‘ that the creditor's remedy to recover the 
‘excepted debt by suit had not been 
taken away. There of course the credi- 
tors debt had been expressly excepted 
and apparently the creditor had taken the 
proper steps to have his debt dealt with 
by the Insolvency Ccurt which is not the 
case here although it remains to be seen 
whether that distinguishing feature makes 
any difference. In that case the decision 
of the Lahore High Court in Khalil-ul-Rah- 
man v. Ram Sarnp (2), was followed. Both 
in that case and in the case in Gopalu 
Pillai v, Kothandarama Ayyar (3), the 
- distinction between the Provincial In- 
solvency Act and the Presidency Towns 
- Insolvency Act is emphasized and, if the 
words of thcse two Acts are strictly fol- 
lowed, then I am bound to say that the 
decision in Gopalu Pillai v. Kothandarama 
Ayyar (3), is correct. All the relevant 
words of s. 39, Provincial Insolvency Act, 
are: 

“Tke Court shall frame a schedule in accordance 

“with the provisions of s, 33, the order of adjudication 
shall be annulled and the ccmposition or 
scheme shall be binding cn all the creditors entered 


in the raid echedule eo far as relates to any debts 
entered therein,” 


If thcee words are to be strictly followed 
it seems clear that a creditor whose debt 
is not entered in the schedule is rot bound 
by the ccmpfesition and can have a remedy 
elsewhere against the insolvent. On the 
other hand,the words in s. 20, Presi- 
dency Towns Ineolvency Act, are es 
follows: 


(3) A I R 1934 Mad. 529; 153 Ind. Cas. 916; 57 M 1082; 
40 L W 110; 67 M L J 243; 7 R M378, 
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“The compositition or scheme shall be binding 
on all the creditors so far as relates to any debt 
due to them from the insolvent jand here are the 
important words) and provable in insolvency.” 

f the plain meaning is to be given to 
those words, that section means that if any 
composition creditor has a debt which he 
could prove in insolvency and doesnot do so, 
he is nevertheless bound by that composition; 
and that is the view thaken by Ramesam 
and Cornish, JJ., in Gopalu Pillai v. Koth- 
andarama Ayyar (3). In my view I should 
follow this latter decision and hold that the 
learned District Munsif was wrong in think- 
ing that Kamir Reddi Timmappa v’ Devasi 
Harpal (1), was the decision which he must 
follow although in fairness to him it must 
be observed that the decision in Gopalu 
Pillai v, Kothandarama Ayyar (3), was not 
brought to his notice. I am bound to add, 
however, that I can see no reason why a 
different result should be reached by rea- 
son of acomposition in a mofussil insol- 
vency to that which is reached in a Pre- 
sidency town insolvency. It idoes appear 
to me that, of the two Acts, the Presi- 
dency Towns Jnosolvency Act, more cor- 
rectly carries out the policy of the 
Insolvency Acts. That policy is that when 
a person is indebted all his debts should 
be dealt with in the insolvency. It does 
not seem to me to be right that a creditor 
who has got a debt which is provable in 
insolvency, should stand aside when all 
the other creditors or mcst of them have 
their debts dealt with by the Insolvency 
Court and refuse to comein or take any 
notice of a composition scheme and then, 
as soon as the adjudication is annulled, 
proceed once more to harass the insolvent. 
It seems to me that the Provincial Insol- 
vency Act ought to be amended and 
brought into conformity with s. 30, Presi- 
dency Towns Insolvency Act. Although 
this Civil Revision Petition must be allow- 
ed with costs, I shall not revise the order 
refusing the arrest of the respondent be- 
cause whatever may be the state of the 
law, that at any rate was inthe circum- 
stances the right order to make although 
the reason for making it was not well 
founded. The petitioner will be able to 
pursue his remedies against whatever 
property the respondent possesses. 

AD. Petition allowed, 
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LAHORE HIGH COURT 
Second Civil Appeal No. 2109 of 1930 
February 6, 1935 
Ranar Lat, J. 
RAM DATT AND ANOTHER — DEFANDANTS— 
APPELLANTS 
versus 

RATI RAM AND oTHERS—PLAINTIFFS— 
RESPON DENTS 

Custom (Punjab) —Alienation—Ancestral property— 
Jats of Jhajjar Tahsil, District Rohtak—Power of 
sonless proprietor to mortgage ancestral property 
without necessity. 

Among the Jatsof the Jhajjar Tahsil of the Rohtak 
District a sonless proprietor is competent to mort- 
gage his ancestral property without necessity. 

[Oase-law discussed, | Pad 

S. 0. A. from a decree of the District 
Judge, Karnal, dated June 11, 1930, revers- 
ing that of the Sub-Judge, Fourth Class, 
dated January 4, 1929. 

Mr. Iqbal Singh for Mr. Fakir Chand, for 
the Appellants. 

Messrs. Shamair Chand and Qabul Chand 
Mittal, for the Respondents. 


Judgment.—The only question for deci- 
sion in this second appeal is whether 
among the Jats of the Jhajjar Tahsil of 
the Rohtak District a sonless proprietor is 
competent to mortgage his ancestral prop- 
erty without necessity. The learned Dis- 
trict Judge held that he is competent but 
granted a certificate for the purpose of an 
appeal to this Court. After carefully going 
through the material on the record L am 
satisfied that his decision was correct. 

The riwaj-i-am prepared in 1879 contains 
the following entry in regard to this ques- 
tion:—If a proprietor is sonless he is accord- 
ing to custom not competent to sell, mort- 
gage or gift his property, ancestral or self- 
acquired, without necessity with intent to 
spite the collaterals on a dispute béing set 
up by them. Even if he persists in effect- 
ing a sale, the sale, as is customary shall, 
in the first instance, be made in favour of 
the collaterals for a reasonable price or 
for a price fixed by a panchayat in case a 
dispute arises in regard thereto. A bona 
fide gift of land to the extent of 4 or 5 
bighas is allowed but there is no custom to 
gift the [entire estate. The mortgage is 
allowed by custom. If the sale considera- 
tion is fixed at a rate higher than the 
ordinary one in order tospite the collaterals 
it is customary to get it assessed through 
a panchayat with the help of the Court. 

It would’ appear that the entry is rather 
vague and inconclusive. In the beginning 
it is stated that a mortgage cannot be 
effected without necessity but towards the 
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end it is stated that a mortgage is allowed 
by custom. In Tupper’s Customary Law, 
Volume II, p, 178, the custom of the Rohtak 
District on this point is stated thus;— 

“Ifa man who has no sons needlessly alienates 
his property to spite his heirs no attention can 
be paid to their objection. Only the right of pre- 
emption is observed.” 

In the latest riwaj-i-am the learned author 
added the following note to the answer to 
question No. 102: 

“The power to alienate for consideration is far 
wider than in the Punjab proper. A sonless pro- 
prietor has full power to alienate his property by 
sale or mortgage even if there is no necessity, The 
only ground on which an heir can impugn his action 
is that the alienation was due to debauchery.” 

In support of this view several cases 
decided by Mr. Clifford, Divisional Judge, 
and also a case decided by the Chief Court 
were quoted. In view of these entries the 
onus was on the defendants to prove that 
the mortgage could not be effected without 
necessity. Ihave no hesitation in holding 
that they have utterly failed to discharge 
this onus. They produced four witnesses 
who made vague statements in their favour 
but were not able to cite any instances in 
support of the custom alleged by them. 
They referred to the case of Rat Sahib 
Nanak Chand v. Kharak Singh, (Civil 
Appeal No. 267 of 1899) but a reference to 
the judgment of the Chief Court in that 
case shows that it was held therein that it 
was not necessary for a mortgagee to prove 
that the mortgage was for necessity. 

The judicial instances relied on by the 
defendants are Exs. D-5, D-6 and D-7. The 
decision in Ex. D-5 was based upon a com- 
promise. In fx. D-6 it was assumed that 
an alienation was not allowed except for 
necessity. Exhibit D-7 is a judgment by 
a Sub-Judge and is not of much value. 
On the other hand there are several cases 
in which it has been authoritatively laid 
down that in the Rohtak District an aliena- 
tion can be contested only on grounds valid 
under Hindu Law. Mr. Clifford, Divisional 
Judge, had a very exhaustive enquiry made 


‘in the whole District and came to this con- 


clusion as far back as 1896. Since then 
this view has been adopted in numerous 
decisions. | 

In Sheoji v. Fazar Ali Khan (1), it was 
held that in the Rohtak District the burden 
of proving that a reversioner was competent 
to contest an alienation of ancestral prop- 
erty made by a sonless proprietor lay on the 
reversioner except when it is challenged 
on the ground that it was made for immora, 


(1) 230 P L R 1913; 20 Ind. Cas. 475; 148 P W R 
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purposes. To the same effect is Giwang v. 
Tek Chand (2). In Uggar Sain v. Telu (3), 
it was held that in the Rohtak Tahsil col- 
lateral-heirs of a sonless proprietor cannot 
control -alienations by him but possess 

. merely the right to pre-empt. In Kalu v. 
Ram Chand (4), it was held that the Gujjars 
of the Rohtak Tahsil have unrestricted 
power of alienation in respect of ancestral 
land. It is not contended that the custom 
of the Gujjars is different from that of the 

. Jats. In Behari v. Bhola (5), all the pre- 
vious rulings were considered and it was 
held that by custom among Hindu Jats of 
Gohana Tahsil, District Rohtak, an aliena- 
tion by a proprietor can be challenged only 
on grounds valid under Hindu Law. Again 
in Abdul Rafi Khan v, Lakshmi Chand (6), 
it was held that a proprietor in the Gohana 
Tahsil can alienate his immovable prop- 
erty freely except for immoral purposes. 

The learned Counsel for the appellants 
referred to Budal v. Kirpa (7), but this 
ruling does not discuss any previous deci- 
sion or the riwaj-i-am. It makes no refer- 
ence even to the enquiry made under the 
orders of Mr. Clifford and it has not been 
followed in subsequent rulings. Apart 
from the rulings cited above the plaintiffs 
have placed on the record copies of the 
judgments in two cases decided by the 
Senior Sub-Judge of Rohtak,- These cases 
relate to the Jhajjar Tahsil and are very 
good instances in favour of the plaintiffs. 
The decision in Civil Appeal No. 30 of 1926 
which was to the same effect has also been 
referred to by the learned District Judge. 

In view of the published rulings and the 
material on the record I have no hesitation 
in endorsing the finding of the learned 
District Judge. The appeal is dismissed 
“with costs. 

N. Appeal dismissed. 


1l 64 Ind, Oas. 549; AIR 1922 Lah. 69; 


282; 13 Ind, Gas: 986; A LR 1924 Kan 108 
5 LLJ 404, f 
WA KATA iy Cas. 616; AI R 1933 Lah 339; 
A GAIR 1934 Lah 998; 155 Ind, Cas. 875; 36 PL 
yah) 76 P R 1914; 23 Ind, Cas, 211; AJ R19)4 Lah 
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_ WMADRAS HIGH COURT 
Criminal Miscellaneous Petition No. 1019 
of 1934 
October 26, 1934 
PANDRANG Row, J, 
O. S. RAJAGOPALA IY ER—AccusED 
— PETITIONER 
versus : 
PALANISWAMI GOUNDAN— 
COMPLAINANT — RESPONDENT] 

Criminal Procedure Code (Act V of 1898), s. 195— 
Magistrate proceeding to spot io prevent breach of 
peace—Complaint against Magistrate for acts com- 
mitted in excess of powers—Necessity of sanction of 
Local Government. 

Where a Sub-Magistrate went to a spot at the 
request of a Receiver appointed by the Court, as 
the Sub-Inspector of Police was away, to prevent 
apprehended breach of the peace and a complaint 
was made against the Magistrate alleging that he 
had acted in excess of his powers and committed an 
offence : 

Held, that, whatever the Magistrate had done 
was done in his official capacity as a Magistrate and 
in the performance of what he considered to be his 
duty and even if he had exceeded his powers and 
had thereby committed - any offence, no complaint in 
respect thereof could be entertained without the 
sanction of the Local Government. : 

Cr. Mis. P. praying that in the circumsta- 
neces stated in the affidavit filed therewith, 
the High Court will be pleased to quash 
the proceedings in ©. ©. No. 113 of 1934 
on the file of the Court of the Sub-Divisional 
Magistrate of Pollachi. 


Messrs. V. L. Ethiraj and M. Krishna 
Bharathi, for the Petitioner. 

The Public Prosecutor, for the Crown. 

Order.—This application is not opposed 
by the learned Public Prosecutor who 
concedes that the petitioner must be 
deemed to have acted in his official capacity 
as a Sub-Magistrate when the acts alleged 
against him in the complaint were com- 
mitted. It is abundantly clear that this 
must have been the case. The Sub- 
Magistrate went to the spot at the request 
of the Receiver appointed by the Court as 
the Sub-Inspector of Police was away and, 
the Sub-Magistrate took a small Police 
force with him for the purpose of prevent- 
ing a breach of the peace which was 
apprehended. It follows that what he did 
or is said to have done after reaching 
the place where the breach of the peace 
was feared wag done in his official-capacity 
asa Magistrate and in the performance of 
what he considered to be his duty as a 
Magistrate. Even if he exceeded his powers 
and even if he thereby committed any 
offence, no complaint in respect of any 
such offence, could be entertained by any 
Qourt without the sanction of the Local 
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Government. The Joint Magistrate's action 
in taking cognizance of the offences said 
to have been committed by the petitioner 
in this case in the absence of sanction 
by the Local Government is contrary to 
law, and the proceedings now pending 
before him in this case are quashed so 
far as the petitioner, i, e., the Sub-Magistrate, 
is concerned, 
A. Order accordingly. 


LAHORE HIGH COURT 
Lettters Patent Appeal No. 2 of 1935 
March 28, 1935 
Tex CHAND AND DALIP SINGH, JJ. 
DOST MUHAMMAD—PuatntirF— 
APPELLANT 
versus 
SHER MOHAMMMAD.anp OTHERS 


— DEFENDANTS — RESPONDENTS 

Civil Procedure Code (Act V of 1908), s. 11— 
Constructive res judicata—Pre-emption suit—Minor 
sons of vendor impleaded and represented by guar- 
dian adlitem—Guardian admitting legal necessity 
—Subsequent suit by minor to set aside sale by 
father as not being valid or for necessity—Held, 
not barred by res judicata or estoppel—Admission 
by guardian—Presumption—Onus of proving absence 
of legal necessity lies on sons—Minor—Estoppel. 

In apre-emption suit, the minor sons of the 
vendor were impleaded and were represented by 
their etep-brother as their guardian ad litem. The 
sons admitted that the sale was for necessity. The 
pre-emptor paid the amount and got possession, 
Subsequently, the minors sued to set aside the sale by 
his father as not being valid and not for necessity. 
It was contended that the plea ought to have been 
taken in the pre-emption suit and as such the 
doctrine of constructive res judicata applied: 

Held, that the sons could not raise the plea of the 
validity of the sale in a pre-emption suit becauss 
not being pleintifis in the case they could not 
have obtained a decree and ousted the vendee from 
possession of the land by any such plea. There- 
fore, it is doubtful whether they could have raised 
any sguch plea at all. But in any event it cannot 
bs held that they ought to have raised this defence. 
This defence would have been in a different ca- 
pacity and would merely have confused the issues 
in the pre-emption suit without causing any 
binding decision to be reached on this plea, if 
raised at all and therefore the rule of constructive 
res judicata did not apply. Nor did any question 
of estoppel arise because the pre-emptor cama to 
preempt on paymentofless price than had actually 
been paid andthe vendor's sons pleaded that full 
price had been paid and that the sale was for legal 
necessity, 

Held, further, that the admission made by the 
guardian on behalf of himself and on behalf of the 
minor that the sale was for legal necessity 
affected equally both his interests and the interests 
of the minor. Inthe absence of any proof that 
this edmission was mala fide it must be taken that 
the guardian who was a major,and was presum- 
ably well aware of the circumstances leading to 
the alienation, made an admission thatthe sale was 
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because he thought that it was 
for legal necessity, This admission should in the 
circumstances ofthe case shift the onus onto the 
present plaintiff to prove that the sale was not 
for legal necessity, especially when coupled with the 
other circumstances of the case, namely, that the 
sale was by the father who was not shown to hava 
been a debauchee or hostile to his sons. | 

L. P. A. froma decree of Mr. Justice 
Din Mohammad, dated October 3, 1934, 
and reported as 157 Ind. Cas, 801. . 

Mr. N. C. Mehra, for Mr. Jalal-ud-Din, for 
the Appellant. 

Mr. S. C. Manehanda, for the Respon- 
dents. 


Dalip Singh, J.—Plaintiff in this case 
brought a suit for possession of certain 
property alienated by his father on the 
ground that the sale was without con- 
sideration and legal necessity, and that 
the property was ancestral. The | facts 
are ‘that the father of the plaintiif had 
mortgaged the land in 1924 and subse- 
guently after another mortgage had sold 
the land in 1925. This sale was pre- 
empted by the contesting defendant who 
joined as parties to his suit the sons of the 
vendor, namely the present plaintiff and 
astep-brother of his Faiz Mohammad 
who acted as guardian ad litemin that 
suit. The pre-emptor. claimed that he had 
a right of pre-emption and that the sale 
price was only Rs. 300. The vendeea 
claimed that the full sale price alleged, 
amounting to about Rs, 1,800, had actual- 
ly been paid and Faiz Muhammad, on 
behalf of himself and the present plain- 
tif put in a written statement that full 
consideration had been paid for the sale 
which was for legal necessity. The suit 
was decreed on payment of the full price 


for legal necessity, 


(Ra. 1,814-4-0) paid. The pre-emptor 
Sher Muhammad, the present contesting 
defendant paid this amount and got 


possession of the land. Now the present 
plaintiff Dost Muhammad, has brought the 
suit within a few days of the expiry of 
limitation claiming to set aside the sale 
asinvalid. The trial Court decreed the 
suit for half the land, the share of the 
present plaintiff, holding that the pre- 
emptor had failed to prove either the 
full consideration or any necessity what- 
soever for the sale. On appeal the 
District Judge held that the question of 
consideration had been decidedin the pre- 
emption case and therefore the sale must 
be taken to be for full consideration but 
dismissed the appeal on the ground that 
nolegal necessity for the sale had been, 
proved, 
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The pre-emptor came in second appeal 
and the Judge of this Court held that 
the matter was res judicata by reason of 
the pre-emption suit. The res judicata 
appears tohave been that as in the pre- 


vious suit the present plaintiff was a 
party, fullyand adequately represented 
by his guardian ad litem, his step- 


brother Faiz Muhammad, and as in that 
suit he had raised no plea about the 
validity of the sale which plea he might 
and oughtto have raised asa defence in 
that suit, therefore the rule of construc- 
tive res judicata applied by virtue of the 
provision of Explanation IV tos.1l. 
The plaintiff has come in Letters Patent 
Appeal and contends that this decision is 
incorrect. The learned Counsel for the 
defendant respondent has conceded that 
he cannot support the decision on the 
question of res judicata, constructively or 
otherwise. He has also conceded thathe 
cannot support the decision on the 
question of estoppel. So far as the point 
of res judicata is concerned, it must be borne 
in mind that the sons of the vendor were 
there to represent the vendor and I do 
not see how they could raise the plea of 
the validity of the sale in a pre-emption 
suit because not being plaintiffs in the 
case they could not have obtained a de- 
cree and ousted the vendee from posses- 
sion ofthe land by any such plea. There- 
fore it is doubtful whether they could 
have raised any such plea at all. But in any 
event Jam certain that it cannot be held 
that they ought to have raised this defence. 
This defence would have been ina differ- 
ent ‘capacity and would merely have con- 
fused the issues in the pre-emption suit 
without causing any binding decision to 
be. reached on this plea, if raised at all. 
I therefore do not see how the rule of 
constructive res judicata will apply. Nor 
do I see that any question of estoppel 
arises because the pre-emptor came to 
pre-empt on payment of less price than 
had actually been paid and the vendor's 
sons pleaded that full price had been 
paid and that the sale was for legal 
necessity. Therefore far from colluding 
with the pre-emptor as was held by the 
trial Court, they contested the same £o 
far as it was open to them to do so. I 
therefore do not see how there is any 
estoppel by conduct. 

At the same time there is nothing 
to show that Faiz Muhammad, step-brother 
of the present plaintiff and his guardian 
ad litem, wasin any way hostile to the 
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interests of the minor and the admission 
he made on behalf of himself and on be- 
half of the minor that the sale was for 
legal necessity affected equally both his 
interests and the interests of the minor. 
In absence of any proof that this admis- 
sion was mala fide, it must be taken that 
Faiz Muhammad, who was a major, . 
and was presumably well aware of the 
circumstances leading to the alienation, 
made an admission that the sale was 
for legal necessity, because he thought 
that it was for legal necessity. In my 
opinion this admission should in the 
circumstances ofthe case shift the onus 
on the present plaintiff to prove that 
the sale was not for legal necessity, 
especially when coupled with the other 
circumstances of the case, namely, that 
the sale was by the father who is not 
shown to have been a debauchee or hostile 
to his sons and fle long delay in bring- 
ing the present suit by the present plain- 
tiff. There is only one witness P. W. No. 2, 
Bahadur on behalf of the plaintiff who. 
made a statement that the alienor wasa 
drunkard and an opium eater and had 
no necessity forthe sale. I donot think 
this bald statement discharges the onus 
laid on the plaintiff by the admission of 
his step-brother. 

I would uphold the decree of the learn- 
ed Judge dismissing the suit of the 
plaintiff with costs throughout. As the 
plaintiff had some reason for coming in 
Letters Patent Appeal I would leave the 


parties to bear their own costs of the 
Letters Patent Appeal. 
Tek Chand, J.—I agree. 


D. Order accordingly. 


MADRAS HIGH COURT 
Second Oivil Appeal No. 880 of 1930 
` May 9, 1935 
CURGENVEN AND K. S. MENON, JJ. 
HAKIM KHAN AND OTAERS— DEFENDANTS— 
APPELLANTS 
versus 
A. SAHIBJAN SAHIB AND OTHERS— 
PLAINTIFFS AND DEFENDANTS—RESPONDENTS 
Muhammadan Law— Religious endowment—Arrange- 
ment between members of family to worship by turns, 
whether confers a transmissible right on members, 
Though it is trueas a general proposition that 
spiritual offices cannot be made the subject of tran- 
sfer, it is doubtful whether the considerations of 
public policy which have given rise to that rule will 
apply tothe internal arrangements which a family of 
worshippers may make for the distribution of religious 
worship among its members. 
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An arrangement between the members of a family 
which is merely an arrangement of worship in turns 
will not confer any transmissible right upon those 
members, 

Though under the Muhammadan Law a mutawallt 
may nominate his successor, this principle cannot be 
imported into the internal arrangements of a family to 
worship by turns. 

S. Ö. A. against the decree of the Court 
of the Subordinate Judge of Madura in 
A. S, No. 30 of 1929 (A, 8. No. 226 of 1928, 
on the file of the District Court of Madura), 
preferred against the decree of the Court 
of the District Munsif of Madura Taluk at 


Madura in O: S. No. 37 of 1923. 


Messrs. K. V. Sesha Ayyangar and T. R. 
Ramachandran, for the Appellants. 

Mr, P. R. Ganapathi Iyer, for the Respon- 
dents. 

Curgenven, J.—This second appeal 
relates to a durga or Muhammadan shrine 
known as the Sultan Sikkandar Badhusha 
Oulia Durga at Tirupparangundram in the 
Madura District. The parties belong to a 
family to which the village Thanakkan- 
gulam was granted by the Nawabs of the 
Carnatic for meeting the expenses of the 
services and ceremonies in the durga and 
for their own support 4s ministrants. This 
family has also been entitled to receive the 
offerings at the shrine bothin the ordinary 
course and on special festival occasions. In 
1875 the family was represented by five 
brothers, each standing at the head of a 
family group, and these brothers entered 
into an agreement, Ex. I, which provided 
that the collections from the village of 
Thanakkangulam should be divided bet- 
ween these five persons in certain shares 
and that the duties in the durga should be 
performed by each group in succession for 
one year in five. The senior member of 
each group was to be a Mahomaidar and 
had the right to be registered by the Col- 
lector as the representative of the group 
and to distribute the group's share of the 
income to the other members. In this case 
we are concerned with group No, 3. In 
1913 it consisted of four brothers with 
their descendants, and these four brothers 
made an arrangement, Ex. VII, for the 
distribution of the year’s duties between 
them and of the income to be derived from 
the shrine. Each brother was to perform 
the duties for periods aggregating one 
quarter of the year and during those 
periods was to have the ordinary receipts, 
while special receipts from festivals were 
to be pooled and divided equally between 
the four. The eldest of those brothers was 
Ghulam Ali, and he was tobe Mahomaidar. 
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In 1919 Ghulam Ali executed a səbtlement 
deed, Ex. D in favour of Sahibjan Sahib, 
son of his brother Ameer, and died in Feb- 
ruary 1921. Under this document he con- 
veyed all his share in the rights and duties 
in relation to the shrine, to be divided 
between Sahibjan Sahib and Ghulam Ali's 
own three daughters. Although this docu- 
ment was executed some time before his 
death, Ghulam Ali continued in possession 
of his office and the emoluments during 
his lifetime. The suit was filed by Sahib- 
jan Sahib to enforce the term of this settle- 
ment deed and obtained a declaration that 
all Ghulam Ali's rights and duties had 
passed to the plaintiff. It was resisted on 
the ground that those rights and duties 
could not be made the subject of such a 
conveyance, 

Tt will be seen that Ghulam Ali occupied 
two distinct capacities; in the first place, as 
senior member of his group, he was its 
Mahomaidar. This office under Ex. I, fell 
necessarily to the senior member of the 
group and it has not been contended before 
us that Ghulam Ali could validly convey it to 
Sahibjan Sahib. On Ghulam Ali's death 
it had to pass to the next senior member. 
The other capacity consisted in the right or 
duty to perform services, as arranged under 
Ex. VIL, and to receive the emoluments, and 
the question is whether Ghulam Ali could 
settle these upon his nephew. The learned 
District Munsif answered this question 
in the negative, holding that the settlement 
deed was not valid. The learned Subordi- 
nate Judge, while holdiag that Ghulam Ali 
could not transfer his spiritual office, consi- 
dered that he had a temporal right to 
participate inthe offerings, which he could 
convey to Sahibjan Sahib and his own daugh- 
ters, and give a decree accordingly. To divorce 
emoluments from duties in this manner 
certainly does not appear to us a very 
defensible arrangement, Considering first 
the duties, it is no doubt true asa general 
proposition that spiritual offices cannot be 
made the subject of transfer, but it is doubt- 
ful whether the considerations of public 
policy which have given rise to that rule 
will apply to the internal arrangements 
which a family of worshippers may make 
to provide for the distribution of religious 
worship among its members. The question 
of the validity of the settlement deed is, wa 
think, dsp2ndant upon more sp33ifi3 cən- 
siderations in this cass. It seems to us nob 
the first place very doubtful whether the 
arrangement made under Bx. VII, which is 
merely an arrangement of turns batw334 
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the members of the group, confers any trans- 
missible right upon those members. There 
is nothing to show that it was intended 
to be permanent and irrevocable and the 
natural conclusion seems. to be that the 
members of the family had power to revise 
it when change of circumstances so requir- 
ed. Indeed it seems essential for the proper 
discharge of the duties that this should be 
60. Even if Ghulam Ali could have assigned 
his duties to some other member of the 
family for the term of his life, it is doubtful 
therefore, whether he had anything to leave 
after his death. Assuming that his share 
in the duties and the emoluments survived 
him, were they at his disposition? No doubt 
under Muhammadan Law the ordinary rule 
is that a mutawalli may nominate his 
successor, but toimport that principle into 
the internal arrangements of a family like 
this is to make rather a large assumption. 


Here again we think that the ques- 
tion can be answered on the special 
circumstances of the case. The state- 


ment recorded from the inamdars at the 
time of the inam enquiry shows that 
the rights were being enjoyed hereditarily 


by the members of the family doi. g service. 


in the durga and the plaintiff's cwn claim 
includes the share of his deceazed father 
on the footing of inheritance. If the here- 
ditary principle is to be observed, it follows 
that there is no room left for disposing of 
those rights and duties by assignments and 
settlements, even among the members of the 
same group, and we do not think that any 
distinction can be drawn, as the lower 
Appellate Court had drawn between the 
duties to be discharged at the durga and 
the emoluments received, either from the 
durga or from the village, though it would 
of course be open to the members of the 
group as a whole to effect a redistribution 
of them. 

We must accordingly allow the second 
appeal, set aside the decree of the lower 
Appellate Court and restore that of the 
District Munsif with costs of the contesting 
defendants throughout. 

A. Appeal allowed. 
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CALCUTTA HIGH COURT 
Civil Appeal No. 485 of 1933 
August 26, 1935 
Guaa AND Lopes, JJ. 

MONO MOHAN-—JUuDGMENT-DEBTOR— 
APPELLANT 


~- VETSUS 
KALI KINKAR CHAKRAVARTY— 
DEORER-HOLDER— RESPONDENT 

Civil Procedure Code (Act V` of 1908),'s. 60— 
Right to take accounts, whether assignable—Claim for 
money on rendition of accounts established in 
preliminary decree, whether assignable and attach- 
able unders, 60—Transfer of Property Act (IV of 
1882), s,6(e). ~ 

A right to sue is not saleable property, and 
cannot be transferred; but where the claim for money 
on rendition of accounts has been established and 
the claim has merged ina preliminary decreeby a 
competent Oourt, the right under the decree is 
assignable although the cause of action’ so far as 
the right to get money on accounts being taken 
is concerned, is not. A right to take accounts, and 
to recover such sums, as may be found due, is not 
assignable, being a right to sue within the meaning 
of s.6 (e), Transfer of Property Act. But the decree 
being saleable property belonging to the decree- 
holder over which or the profits he has a disposing 
power which he may exercise for his own benefit, it 
is liable to be attached under s.60, Civil Procedure 
Code. Syed Tuffuzzal Hossain Khan v, Rughoonath 
Pershad (1), distinguished, Prasanna Kumar v. 
Asutosh Roy (2), applied, Khetra Mohan Dass v. 
Biswanath Bera (3), relied on. | 

C.A. from the original order of 
the Sub-Judge, First Court, Chittagong, 
dated August 7, and November 2, 1933. 

Mr. Benoyendra Nath Palit, for the 
Appellant. 

Mr. Abul Qasem Khan, for the Respon, 
dent. ; 

Judgment.—This is an appeal by the 
judgment-debtor arising out of an applica- 
tion for execution of a decree passed on 
September 21, 1932. The decree-holder 
prayed for attachment of a decree obtained 
by the judgment-debtor on June 15, 1932, 
against one Naba Chandra Choudhury in 
Account Suit No. 189 of 1928, in the second 
Court of the Subordinate Judge, Chitta- 
gong. Objection was raised under s. 47, 
Oivil Procedure Code, stating that a preli- 
minary decree for accounts could not be 
attached, as such a decree was not assign- 
able under the law, according to. the 
judgment-debtor, as mentioned. in his 
petition of objection filed in Court, it was a 
mere right tosue. The objection as raised 
by the judgment-debtor was overruled by 
the Court of execution -and hence this 
appeal. . 

The question for decision in the case 
before us is whether a preliminary decree 
in a suit for accounts is liable to attachment, 
regard being had to the provisions contain- - 
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ed in s. 60, Civil Procedure Code, regarding 
the liability of property to attachment and 
sale in execution of decree. If it was a 
mere‘right to sue, as was contended for 
the judgment-debtor, there could be no 
question that the preliminary decree for 
accounts could not be attached under the 
law. As it was observed by their Lord- 
ships of the Judicial Committee of the 
Privy Council in Syed Tuffuezal Hossain 
Khan v. Rughoénath Pershad, (1), a mere 
right of suit isnot property, but a title 
to recover future property: and the obser- 
vations were made in the case before the 
Judicial Committee in which there was 
a claim under a future award, as to which 
it was wholly uncertain until the award 
was made what the debtor will be entitled. 
The uncertainty at the time of attachment 
was not limited to a mere question of 
quantum, it was wholly uncertain what the 
arbitration might terminate. In the case 
before us, there was a preliminary decree 
for accounts in favour of the judgment- 
debtor, now confirmed by this Court on 
appeal and we have it on the judgment- 
debtor's own statement of his case before 
the Court of execution, that it was expected 
that the amount dus to him would be over 
Rs, 80,000. There was no question about 
the judgment-debtor succeeding in right 
to get an ascertained sum on accounts 
being taken under the decree obtained 
by him. Inthe case of a decree directing 
an inquiry as to mesne profits, it has been 
held by this Court, that a sale of the decree 
was valid under the law, as the right sold 
was not a mere right to sue within the 
meaning ofs, 6 (e), Transfer of Property Act: 
see Prasanna Kumar v Asutosh Roy (2). 

A right tosue is not saleable property, 
and cannot be transferred but in the case 
before ue, the claim for money on rendition 
of account has been established in favour 
ofthe judgment-debtor, and the claim has 
now been merged in a decree by a com- 
petent Court. The right under the decree 
is assignable although the cause of action 
so far as the judgment-debtor's righ to 
get money on accounts being taken was 
concerned, was not. A right to take. ac- 
couats, and to recover such sums as may 
be found due, is not assignable, being a 
right to sue within the meaning of s. 6 (e), 
Transfer of Property Act: see Khetra Mohan 
Das v. Biswanath Bera, (3). The decree sought 

(1) l4 MIA 40; 2 Suther 434; 7 Beng. L R 186; 
2 Sar. 656 (P O.) 

(2) 18 O WN 450; 20 Ind. Cas, 685; AI R 1914 Cal,60. 


(3) 51 O. 97; 82 Ind. Cas, 411; AIR 1524 Oal. 1047; 
400L479; 280 WN 894, 
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to be attached being saleable property 
belonging to the judgment-debtor over 
which or the profts he has a disposing 
power which he may exercise for his own 
benefit, was liable to be attached under 
s. 60, Civil Procedure Code. 

. In the above view of the case before us, 
the decision of the Court below, and the 
orders passed by iton August 7,and Novem- 
ber 2, 1933, must be affirmed and we 
direct accordingly. The appeal is dismiss- 
ed with costs: the hearing fee in this Court 
be assessed at three gold mohurs. 

D. Appeal dismissed, 


BOMBAY HIGH COURT 
Second Civil Appeal No. 626 of 1931 
July 5, 1935 
BROOMFIELD AND Mack tn, JJ. 
SHANKAR VINAYAK NIGADE— 
DEFENDANT No. 4—A PPELLANT 

l versus 
RAMRAO SAHEBRAO NIGADE AND 


OTHERS — PLAINTIFFS— RESPON DENTS 

Hindu Law—Adoption— Joint family after death of 
last co-parcener going to separated brother—Widow of 
predeceased co- parcener making adoption—Property, if 
divested—Adverse possession—Possession by widow by 
leave, in lieu of her maintenance — Whether can be 
adverse—Burden of proof. 

Where, on the death of the last co-parcener in a 
joint Hindu family, the joint family property vests in 
his brother who is separated from him and the widow 
ofa predeceased co-parcener who js the sole surviving 
member of the family, subsequently makes an adoption, 
the adoption is valid but it does not divest the estate 
already vested in the brother. Bhimabai v. Guru- 
nathgouda (1), Amarendra Mansingh v. Sanatan 
Singh (2) and Vijayasingji Chhatrasingji v. Shivsangji 
Bhimsangji (3), relied on. Chandra v. Gojarabai (4), 


‘followed. Vishnu v, Lakshmi Sakharam (5), referred 


to. 

Where certain persons claim adverse possession, the 
burden is on them to prove that their possession was 
adverse and hostile totheother party for the neces- 
sary period. Where the possession is merely permissive 
being that of a widow who is allowed to remain in 
possession in lieu of her right to maintenance and 
residence by the leave and license of the other party, 
there is no proof of adverse possession. [p, 701, col, 
1 


Te, K. V. Joshi, for the Appellant. 
Mr. G. S. Gupte for Mr. W. B. Pradhan, 
for the Respondents. 


Broomfield, J—The facts material for 
our purpose in this second appeal are these. 
It arises from a suit for possession of certain 
land that once belonged to a joint family 
consisting of three brothers, Ramrao, Sub- 
hanrao and Vishwasrao. They hada step. 
brother named Ganpatrao, but he Wag 
separate from the rest of them. Ramrao 
died first and then Subhanrao, The 
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eyidence is not as clear as one would like 
it to have been as to what happened to 
Vishwasrao. The plaintiffs, who are the 
descendants of Ganpatrao and are claiming 
the property as collateral heirs, have alleg- 
ed in their plaint that he was unheard of 
after the death of Subhanrao and had not 
been heard of for 25 years before they 
brought their suit in 1928. But defendant 
No. 4 who is the son of one Vinayak, 
alleged to be adopted by the widow of 
Ramrao in 1908, says in his written state- 
ment that at the time of his adoption the 
estate had vested in his adoptive mother 
Sakhubai. No reference was made to 
Vishwasrao expressly, but it was clearly 
implied that at the time of the adoption 
he was dead, otherwise of course the estate 
could not have vested n Ramrao's widow. 


Not only that, but defendant No. 5 who 
is both the natural uncle and the tenant 
of defendant No. 4, has stated in his 


evidence (Ex. 42) that at the time of the 
adoption none of Ramrao’s brothers was 
living. The only other piece of evidence 
is a statement made in the plaint of a 
previous suit brought by the plaintiffs in 
1903 (Ex. 58), to the effect that at the time 
of the adoption Vishwasrao had become a 
sanyasi and was civilly dead. The trial 
Judge had found as a fact that after the 
civil death of Vishwasrao, the succession to 
the estate of Ramrao’s branch went to the 
sons of the step-brother Ganpatrao. He has 
also found that Sakhubai was the widow 
of Ramrao “surviving alone in the joint 
family of Ramrao’s branch on the date of 
adoption.” It may be doubtful whether 
Vishwasrao was civilly dead or physically 
dead, but, at any rate, we must take it as 
a finding of fact based on the admissions 
of the parties at the trial that Vishwasrao 
survived Ramrao and Subhanrao and then 
died before the date of the adoption. Ac- 
cording to the finding of the Court of first 
appeal, the estate remained in the posses- 
sion of Ramrao’s widow Sakhubai, in spite 
of the adoption, until her death in 1928. 
The adopted son Vinayak died in the same 
year, leaving a son, defendant No. 4. 

The plaintiffs then broughta suit to re- 
cover possession of the property. Defen- 
dants Nos. 1, 2 and 3 are other descendants 
of Ganpatrao thaving the same interest 
as the plaintiffs but made formal 
defendants. Defendant No. 4, as I have 
said, is the son of the adopted son. 
Defendant No. 5 is a tenant. 
contested by defendants No. 4 and 5 on the 
ground that the adopted son was entitled 
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to the estate, onthe ground ofan alleged 
family arrangement, and on the ground 
that the adopted son had acquired title by 
adverse possession. The trial Judge held 
on the material issues that the adoption 
set up by the defendants was illegal and 
invalid, that the alleged family arrange- 
ment was not binding on the plaintiffs, 
and that the plaintiffs and defendants 
Nos. 1 to 3 would have been entitled to the 
property as reversionary heirs had their 
claim been intime. He held however that 
the claim was time-barred and that the 
defendants had become owners by adverse 
possession, | 

On appeal to the District Court, the only 
point argued before the Assistant Judge 
was that -of “limitation. On that issue he 
differed from the trial Court. He held that 
the defendants had not established adverse 
possession, that Sakhubai and not the adopt- 
ed son had been in possession, and that her 
possession was permissive and not hostile to 
the plaintiffs, who were entitled to recover 
the property. 


In second appeal two points have been 
argued: (1) that the adoption of Vinayak by 
the widow of Ramrao was valid, and (2) 
that the decision of the Court of first 
appeal on the issue of adverse possession 
is erroneous. Thefirst point involves some 
difficult and important questions in con- 
nection with the Hindu Law of adoption. 
The adoption was clearly invalid as the law 
was then understood in the Bsmbay Presi- 
dency. That no doubt was the reason - 
that there was no argument on thatissue in 
the Court of first appeal. But the law of 
adoption has been materially changed by 
recent pronouncements of the Privy Council. 
The principle on which the trial Judge de- 
oe that the adoption was invalid, viz., 
that 
“Sakhubai’s power to adopt was extinguished because 
the property of the co-parcenery of Ramrao’s branch 
vested in others, who could not be divested of the 
same, ; 
is no longer tenable in view of Bhimabai 
v. Gurunathgouda 1) and Amarendra Man- 
singh v. Sanatan Singh (2), and the still 
more recent andso far unreported case 
Virjayasinghji Chhatrasinghji v. Shivasangji 

(1) 60 I A 25; 141 Ind Cas. 9; A I R 1933P0O 1; 
57 B 157: Ind. Rul. (1932) PG 1: 64 M LJ 34; (1933) 
MWNi:10 OW N 87:31 L W81; 560 L3 549; 
3 gar N 210; 35 Bom, L R 200; (1933) A L J 363 
(2;60 T A 24`; 113 Ind. Cas. 441; AI R 1933 PO 
1 12 Pat. 642; Ind. Rul. (1933) P © 163; 370 
W’ N 938 (1933) M WN 767; 38 L W1; 65 M 
Po.” 14 P L T 399; (1933) A LJ 710; 57 O LJ 593 
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Bhimsangji (3). In Amarendra Mansingh 
v, Sanatan Singh (2), their Lordships have 
held that: 

“The foundation of the Brahminical doctrine of ad- 
option isthe duty which every Hindu owes to his 
ancestors to provide for the continuance of the line 
and the solemnization of the necessary rites,” 
and that 

“In this doctrine the devolution of property, though 
recognized: as the inherent right of the son, is alto- 
gether a secondary consideration.” 


‘In Vijayasingji Chhatrasingji v. Shiv- 
sangji Bhimsangji (3), there is the following 
passage in the judgment of Sir Shadi Lal. 
After referring to the doctrine that a widow 
cannot adopt a son to her;deceased husband, 
if by so doing she would defeat an estate 
other than her own, and statiiig that this 
view cannot now be regarded asih correct 
exposition of the law, he then proceeds: 

“As observed by this Board in Amarendra Mansingh 
v. Sanatan Singh (2), the power of a widow to adopt 
doesnot ‘depend upon the question of vesting or 
divesting of the estate. The purpose of an adoption is 
to secure the continuance of the line, and when the 
natural son has left no son to continue the line, nor a 
widow to provide for its continuance by adoption, his 
mother can make a valid adoption to her deceased 
husband, although the estate is not vested in her. It 
was on this ground that the adoptionin that case, 
which was made by a widow after the death of her 
natural son without leaving ason or a widow, was 
found to be valid, though the estate had vested in a 
collateral of the son. Inthe present case the natural 
son with his wife having ceased to exist for the pur- 
pose of continuing the line in the Ahima family, his 
mother was entitled to make an adoption to secure 
that object, The adoption of Mansingji undoubtedly 
served the purpose in question, and it cannot be im- 
peached simply because it would defeat the estate 
which had vested in some other person.” 


‘It is impossible tc hold, therefore, as the 
learned trial Judge held here, that Sakhu- 
bai’s power to adopt was extinguished 
merely by the fact that the property of the 
co-parcenary, that is the property which 
had formerly belonged to the co-parcenary, 
had vested in Ganpatrao and his descend- 
ants. It has been suggested in the argu- 
ment before us that the principle now laid 
down by the Privy Council does not oper- 
ate toempower a widow of aco-parcener to 
adopt to him after the joint family is extinct 
and after what was formerly joint- family 
property has already passed toa collateral. 
The argument is based mainly on Chandra 
v. Gojarabai (4). There it was laid down as 
a rule established by authority in this Pre- 
sidency that: 

“Adoption by a widow under her husband's author- 


(3) since reported in 155 Ind. Cas. 493; AIR 1935 P 
O 95; 62I A161; 59 B 360; (1935) O W N 645; (1935) M 
WN53!; 7RPO 207; 66 ML J 701; 935 A L J 
690; 39 O W N 682; 610 LJ 376; 42 L W 1: 37 
Bom, LR 562 (P 0). . 

(4) 14 B 463. 
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ity has the effect of divesting an estate vested in any 
member of the undivided family of which the hus- 
band was himself a member. But it does not divest 
the estate of one on whom the inheritance has devolved 
from a lineal heir of the husband.” 

It was further held as a supplementary 


addition tothe rule that: 

“The adoption though authorized by the husband, 
cannot divest the estate vested in a collateral relation 
of the husband in succession 10 some other person who 
had himself become owner in the meantime.” 

Now the case referred to in the sup- 
plementary rule is precisely the case 
here on the finding which we must ac- 
cept, viz, that the last male member 
of the joint family had died and his 
estate had passed tə his step-brother, 
Ganpatrao, before thetadoption. 

Chandra v. Gojarabai (4) was referred to 
in Bhimabai v. Gurunathgouda (1), but dis- 
tinguished onthe facts. It was pointed 
out that the adoption with which their 
Lordships had to dea] was not made after 
the extinction of the co-parcenary but 
during its subsistence and therefore, the 
principle of the decision in Chandra v. 
Gojarabai (4) did not apply. No comment 
was madeon the principle itself. It may 
be noted that their Lordships were not 
then concerned with any limitation on the 
power of a widow to adopt other than the 
alleged requirement of the consent of the 
eceparceners. The limitations on the widow’s 
power to adopt were considered for the 
first time in any detail in Amarendra 
Mansingh v. Sanatan Singh (2). It was 
held there that the power to adopt might 
be extinguished if there had been a son 
who himself had a son or left a widow. 

It was suggested that possibly in some 
circumstances the mere fact that there 
had been a son who had attained ‘‘cere- 
monial competence’ might suffice to put 
an end tothe widow's power but that par- 
ticular question was left open. In the 
case with which we have to deal no ques- 
tion of this particular kind arises, for 
Ramarao died childless. Consequently 
Amarendra Mansingh v. Sanatan Singh (2) 
is not exactly a direct authority. But the 
principle that the validity of the adop- 
tion depends on spiritual considerations 
and has nothing to do with vesting or dives- 
ting of property is so broadly stated in 
the two most recent decisions that there 
seems to be no basis left for the operation 
of the rule Jaid down in Chandra v. 
Gojarabai (4), if that case ke taken to be 
an authority for the proposition that an 
adoptionin the circumstances referred to is 
javalid. If the adoption were held to be 
invalid it could only be on the ground 
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that the estate of the person to whom the 
adoption was made had already vested in 
another person, which their Lordships of 
the Privy Council have clearly held to be 
an untenable ground. i 

It is by no means clear to me, however, 
that the Gourt in Chandra v. Gojarabai (4) 
really intended to: decide or did decide 
that the adoption itself was invalid. What 
was held was that the plaintiff was not 
by virtue of his adoption entitled to oust 
the defendant from the estate of her hus- 
band, that is tosay, it was held thatthe 
adoption had not the effect of divesting 
an estate already vested in those par- 
ticular circumstances, not, I think, that 
the adoption itself was an invalid one. 

That an adoption may be legal and 
valid for the purpose of continuing the line 
and for spiritual purposes and yet ineffective 
for the purpose of divesting a vested estate 
is, I think, indicated by some observations 
in Sir Dinshah Mulla's “Principles of Hindu 
Law,” which may usefully be cited in view 
of the fact that it was Sir Dinshah Mulla 
who delivered the judgment in Bhimabat 
v, Gurunathgouda (1), the first ofthe Privy 
Council cases in which what I may call, 
from the Bombay point of view, the new 
law of adoption has been developed. At 
p. 544, 7th Edn., he deals with the topic of 
“divesting of estate on adoption by widow.” 
He says: 


“when an adoption is made by a widow after 


her husband's deatb, it may he that his estate is, 
at the date of adoption, vested in the widow as 
his heir or it may be that it has passed to others 
and vested in them...The question then arises 
whether the adopted son is entitled to the estate of 
his adoptive father in whosesoever hands it may 
be at the date of adoption? The answer isin the 
negative; he is entitled to itin certain cases only.” 


What those cases are, the learned com- 
mentator explains in para. 502, which begins 
at the bottom of the same page. Briefly 
what he sajs is that adoption by the 
widow cannot divest any estate of in- 
heritance, unless the estate is at the time 
of adoption vested in the adopting widow, 
either as her husband's heir or as the heir 
of her son, and if the estate is vested in 
a person other than the adopting widow, 
the adoption will not have the effect of 
divesting the estate. Further he says that if 
the adoptive father was a memberofa 
joint family governed by the Mitakshara 
Law at the time of his death, it may be 
that his interest which passed to his co- 
parceners by survivorship is still vested 
in them at the date of adoption by the 
widow, or it may be that it has passed 
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from the sole surviving co-parcener on his ° 
death to his heirs. It is only in the former 
case that adoption vests in the adopted 
son the co-parcenary interest of his adop- 
tive father. It does not in the latter 
case. That case is further consideredin 
para. 500 at p. 549. There the learned 
commentator says that after the joint 
property has passed by succession from 
the sole surviving co-parcener to his heirs, 
the adoption is not valid ` and noco- 
parcenary interest arises in favour of 
the adopted son, for in all those cases the 
co-parcenary has become extinct and there 
can, therefore, be no co-parcenary property. 
One of the authorities referred to for this . 
proposition is, Chandra v. Gojarabai (4). 
Now the statementin this latter paragraph 
that the adoption is not valid seems to me 
to be inconsistent with the principles 
which have been now laid down in the most 
recent cases. But I do not find anything 
in those cases which is necessarily in- 
consistent with the proposition that the 
adoption, though valid, nevertheless does 
not in the circumstances divest an estate 
already vested. In my opinion the actual 
rule laid down in Chandra v. Gojarabai 
(4) may be perfectly good, It is only the 
contention sought to be based upon it that 
the adoption is itself invalid, which in 
view of the latest pronouncements’ must 
be regarded as no longer tenable. 

A question similar to that which we 
have to consider in this case recently 
came before Shingne, J., in Vishnu v. 
Lakshmi Sakharam (5). The facts were that 
in a joint Hindu family consisting of father 
and two sons the elder son died leaving 
a widow, thereafter the father died, and 
then the younger son died leaving a 
widow, who was plaintiff. The widow of 
the elder son thereafter adopted defend- 
ant No.l. The learned Judge held that 
the adoption was invalid as the estate of 
the joint family had already vested in the 
plaintiff. He followed Chandra v. Gojarabai 
(4), which he held is not affected by 
Bhimabat v. Gurunathgouda (1) nor over- 
ruled by Amarendra Mansingh v. Sanatan 
Singh (2). With respect, 1 find myself un- 
able to accept the learned Judge's view 
that the adoption was invalid. As I have 
pointed out, the adoption does not appear 
to have been held invalid in Chandra v. 
Gojarab ai(4), and to hold it invalid is in my 
opinion contrary to the principles laid down 
in Amarendra Mansingh v. Sanatan Singh 


(5) 37 Bom. L R193; 158 Ind. Oas. 1085; A I R 1935 
Bom. 182; 8 R B 154, 
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(2) and Vijayasingji's case (3). On the other 
hand [ entirely agree with the learned 
Judge that Chandra v. Gojarabai (4) is not 
affected by the rulings referred to so far 
as the rule laid down there as to the 
effect of the adoption upon property is 
concerned. 

The resuli is, therefore, that I think we 
must hold that the trial Court was wrong 
in its view that the adoption of Vinayak 
by Sakhubai was an invalid adoption. 
But practically the result is the same 
because on the authority of Chandra v. 
Gojarabai (4) it must also be held that 
the adoption had not the effect of divest- 
ing the estate which had already vested 
in the plaintiffs. It follows then that the 
defendants cannot be entitled to this pro- 
perty unless they have established their 
right to it by adverse possession. That 
brings me to the second question which 
has been argued in this appeal. I do not 
think it necessary to go into this point at 
any length. The grounds for the learned 
Assistant Judge’s decision that adverse 
possession has not been proved were that 
possession had remained with Sakhubai 
until her death in 1928, that the adopted 
son himself was not in possession, and 
that Sakhubai’s possession was capable of 
explanation as being with leave and license 
of the plaintiffs. On this point he says: 

“Sakhubai as the widow in a joint Hindu family 
had the right to continue in possession of thé pro- 
perty both in respect of her maintenance as well 
as her residence; and neither the plaintiffs nor 
their fathers could remove her or recover possession 
of the property without making sufficient pro- 
vision for her maintenance and for her residence. 
In these circumstances they were perfectly justified 
in allowing her to continue in pogses- 
sion as the widow in a joint family till her death,” 

Ithink that this was a reasonable view 
to take. Whether Sakhubai was strictly 
speaking entitled to remain in possession 
or not, it was perfectly naturalin the 
circumstances that the plaintiffs should 
allow her todo so. They were not bound to 
evict her, and the learned Assistant Judge 
was entitled to infer from the circumstances 
that her possession was permissive. It 
was pointed out by thelearned Advocate 
for the appellant that there was no issue as 
to the nature of Sakhubai’s possession, 
and the plaintifs have not strictly proved 
that it was permissive. But the burden 
of proof of course would be on the defend- 
ants to show that their possession had 
been adverse and ‘hostile to the plaintiffs 
for the neceseary period. In holding that 
they have not proved this the learned As- 
pistant Judge has not, in my opinion, 
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been guilty of any error of law. The re- 
sult is that the appeal fails and must be 
dismissed with costs. 

Malickin, J.—I agree. I accept the view 
taken by the trial Court as regards the 
death of Vishwasrao before the adoption 
and I accept the findng of the first Appel- 
late Court as regards the issue of adverse 
possession. I have no doubt that the 
plaintifis were entitled to bring this suit 
and that it was not barred by limitation, 
The main questions arising in this appeal 
are whether the adoption which has been 
found to be invalid by the trial Court was 
really valid, and, if so, whether it could have 
the effect of confirming defendant No. 4 
in possession of the property in suit. In 
holding that the adoption is invalid, the 
learned trial Judge has relied upon the 
case reported in Shivbasappa v. Nilava (6). 
Having found that Vishwasrao was dead 
at thetime of the adoption, he came to the 
conclusion that the property by then must 
have vested in Ganpatrao’s branch of the 
family, and that on the authority of 
Shivbasappa v. Nilava (6) any adoption 
which would divest an estate which 
had already vested in others would be 
invalid. 

That was undoubtedly regarded as a 
correct view of the law in the Bombay 
Presidency at the time when the learned 
trial Judge pronounced his judgment, 
But there have been certain recent cases 
before the Privy Council which have laid 
down an altogether different principle. It 
is true that Shivbasappa v. Nilava (6) has 
not been quoted in those recent cases and 
has not been expressly overruled. Never- 
theless it was stated in Amarendra Mansingh 
v. Sanatan Singh (2), for reasons given at 
great length, that the validity of an adop- 
tion must be determined by spiritual rather 
than by temporal considerations and that 
the power of a Hindu widow to adopt is 
not in any way dependent onthe vesting 
or divesting of property. In so far there- 
fore as Shivbasappa v. Nilava (6) holds 
that an adoption is invalid on the ground 
that the effect of the adoption was to 
divest property which had already vested 
in others, it appearsthat the decision must 
be incorrect. That this view is correct is 
strengthened by the still more recent case 
of Vijayasingji Chhatrasingji v. Shivsangji 
Bhimsangji (3), where in it was laid down 
in express terms that the principle that a 
widow cannot adopt a son to her deceased 


(6) 47 B110; 82 Ind. Cas, 618; A I R 1923 Bom, 17; 
47 B 110; 24 Bom, L R 1162, 
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husband if by so doing she would defeat an 
estate other than her own cannot now be 
regarded aga correct exposition of the law. 
If therefore the adoption in this case is to 
be held invalid, it must, I think, be 
invalidated on somes other ground than 
that relied upon by the learned trial Judge. 
it was contended by the learned Advocate 
for the respondents-plaintiffs that the case 
of Chandra v. Gojarabai (4) has not {been 
overruled in these recent decisions of the 
Privy Council and is, therefore, still good 
law. That case laid down the rule that 
an adoption even when authorised by the 
husband cannot divest an estate ‘which 
has vested in a collateral relation of the 
husband in succession to some other person 
who has himself become owner in the 
meantime, That is the position here: 
Vishwasrao was the last male holder. 
He was dead at the time of the adoption 
and the estate had accordingly vested ina 
collateral relation of the adoptive mother's 
husband, i. e. Ganpatrao’s branch of the 


family. The learned Advocate, however, 
relied upon that case}; as enunciat- 
ing the principle that any adop- 


tion which would have that effect would 
peinvalid. If itcan be heldto mean that 
an adoption which had that effect would 
be invalid, then, with respect, I do not think 
that it can any longer be regarded as good 
law in view of the recent decisions of the 
Privy Council, which, in my opinion, are 
wide enough to cover every case of this 


kind. 

I think that there can be no doubt as 
to the validity of the adoption in this case. 
But the effect of the adoption is the other 
matter in question; and in this respect 
I think that the plaintiffs’ learned Ad- 
vocate was entitled to rely on Chandra v. 
Gojarabai (4). In my opinion what that 
case decides is not that an adoption which 
has a certain effect is invalid but that an 
adoption which might have a certain effect 
must not be allowed to have that effect. In 
other words it implies that in certain cases 
a valid adoption cannot result in property 
which has already vested in certain persons 
being divested. It was contended on behalf 
of appellant-defendant No. 4 that the 
recent decisions of the Privy Council deal 
with cases in which the facts did not differ 
greatly from the facts of the present case, 
and that their Lordships apparently 
acquiesced in the divesting of property 
already vested as a result of their holding 
that the adoptions in question were valid 
adoptions, It does not, however, appear 
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that this aspect of the question was eve 
expressly before their Lordships, and I d° 
not think that they have really decided 
that question. I think therefore that the 
authority of Chandra v. Gojarabai (4) still 
stands in spite of these recent decisions 
because I can see no inconsistency between 
what that case really seems to me to decide 
and the guestions which were, in fact deci- 
ded by the recent cases of the Privy Coun- 
cil. I may also refer to Vishnu v. Lakshmi 
Sakharam (5), in which it was held that the 
case of Chandra v. Gojarabai (4) was not 
affected by Bhimabai v. Gurunathgouda (1) 
and was not overruled by Amarendra 
Mansingh v. Sanatan Singh (2), 

From another point of view also I think 
that defendant No. 4 cannot be allowed to 
retain possession of this property. At the 
time of the adoption the adoptive father's 
joint brothers were both dead. The 
co-parcenary had become extinct and there 
was no co-parcenary property in existence 
at the time of the adoption and therefore 
no co-parcenary interest would arise at that 


time in favour of the adoptive son, the 
father of defendant No. 4. 
D. Appeal dismissed, 


———- 
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dated March 4, 1425, in respect of certain 
lands detailed in the plaint, executed by 
defendant No. 1 in favour of defendant 
No. 2, shall not affect the plaintiff's re- 
versionary rights after the death of defen- 
dant No. 1. Both the Courts below have 
dismissed the plaintiff's claim. The 
Plaintiff has come up to this Court 
in second appeal. The plaintiff Mus- 
ammat Sardar Bagam is the daughter 
of defendant No. 1, Musammat Niaz Bibi. 
The land in suit originally belonged to one 
Buta, a Malik, and on his death it was 
inherited by his. daughter Musammat Niaz 
Bibi. Beyond the fact that Buta was the 
owner of the property, we know nothing 
as to howhe came by it. On March 4, 
1925 Musammat Niaz Bibi sold the land 
in suit to defendant No. 2 Mir Mohammad, 
for a sumof Rs, 4,500. This Mir Moham- 
mad, it may be pointed out, is an outsider 
to ths family though he also, like the parties, 
is a Malik by caste, The present suit was 
brought by Musammat Sardar Begam for a 
declaration already noted. The suit was 
resisted by the alienee, defendant No. 2. 
He pleaded that the Maliks of Jullundur 
were not governed by agricultural custom 
and that even on the assumption that 
they were governed by the agricultural 
custom, then according to the custom pre- 
vailing in the District of Jullundur a 
daughter succeeded to the estate of her 
father and took an absolute estate without 
any restriction upon her powers of aliena- 
tion. The trial Court found in favour of 
the defendant on both these issues and 
dismissed the plaintiff's suit. On appeal 
the learned Judge agreed with the Court 
below that the parties were governed not 
by custom, but by Muhammadan Law, but 
he further found that the custom relied 
upon by the plaintiff has not been esta- 
blished. He accordingly dismissed the 
plaintiff's appeal. He however, granted 
the certificate on the custom involved, viz., 
whether the Maliks of Jullundur city are 
governed by agricultural custom or by 
Muhammadan Law in matters of suéces- 
sion. 

Mr. Achhru Ram, the Counsel for 
the plaintiff-appellant, argued that the 
learned Judge has not discussed the cases 
on which reliance had been placed on 
behalf of the plaintiff in support of the 
plea that the dlienor’s family was govern- 
ed by Customary Law. I do not think this 
objection is open to the learned Counsel. 
The trial Judge had raised the following 
jssue; 
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“Whether defendant No, 1- was the absolute owner 
of the land in dispute and could she alienate with- 
out any limitation or restriction ? A 

He further expanded this issue and 
divided it into two parts in the following 
manner: 

(a) “Whether the tribe of Maliks to which the 
alienor belongs is governed by Muhammadan Law 
or Oustomary Law in the matter of alienation ? 

(b) “If the Maliks of Jullundur follow Oustomary 
law, whether a daughter inheriting to the pro- 
perty left by her father, has a restricted right of 
sale ?” 

The learned District Judge has sum- 
marized the findings of the trial Court on 
these points in separate paragraphs in the 
following terms: 

“On the basis of thesa findings, he comes to the 
conclusion that the Maliks are not governed by 
Oustomary Law. He has then discussed a number 
of judgments, of the High Court, and of the 
District Court, and certain Courts of Sub-Judges of 
Jullundur, in which the question whether {or not 
the Maliks of Jullundur Oity were bound by custom 
came up, directly or indirectly, and concluded that 
these judgments in which it was held that tho 
Maliks were bound by custom were of no force, 
either because they did not refer to the Maliks 
of Jullundur City or because they had no specific 
bearing on the point for decision in this case or 
because the remark was made indirectly, by way 
of obiter dictum or because they were very old, 
and in the interval the Maliks had drifted away 
more definitely from agriculture than was the case 
previously. He has followed a ruling of the 
District Judge, Jullundur, dated February 1, 1929, 
in which it was held that the Maliks follow 
Muhammadan Law and not custom.” 

He then observed that on the evidence 
and on a consideration of the rulings there 
is no doubt that these findings are sub- 
stantially correct. This Shows that the 
learned Judge had considered the judg- 
ments on which the plaintiff had relied 
and had concurred with the findings of 
the trial Court, The case therefore can be 
disposed of on these findings. I may also 
observe that on the question of custom 
which was raised in the alternative by the 
contesting defendant the trial Court referred 
to question No. 47 of the Riwaj-i-am of 
1914-15 (Ex. D. 1). The question is in 
the following words: 

“What is the nature of the interest taken by a 
daughter inthe property she inherits? Under what 
circumstances can she alienate it by sale gift, mort- 
gage or bequest?” : 

The answer given by the Jat Hindus 
and Sikhs wasthat a daughter can alienate 
the property inherited by her by sale, 
mortgage or gift. Inthe last column there 
is a heading called Miscellaneous Mus- 
salmans. Under this heading the Malik 
tribe is mentioned and their answer to 
question No, 47 is the same as that given 
by the Hindu Jats. The result, therefore, 
is that, according to this Riwaj-i-am the 


r 
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powers: of alienation given to a daughter 
who inherits from her father are very wide 
and she is fully entitled to alienate the 
property by sale, gift or mortgage. It 
was argued on behalf of the plainiff-ap- 
pellant that this Riwaj-iam was not pro- 
perly compiled and no importance should 
be attached to it. I am not prepared to 
accept this contention, In the first place 
there is a strong presumption in favour 
of an entry in a Riwaj-i-am as would 
appear from the well-known leading case 
on the subject: Beg v. Allah Ditia (1), 
Besides, in wa number of decisions this 
Riwaj-i-am has been considered by. this 
Court and Judges experienced in the 
Customary Law of the Punjab have held 
that the Riwaj-i-am was properly prepared 
and was a good and valid document in 
every respect: vide Dhanna Singh v.Nami (2) 
Naraini v. Bhag Singh (3), and Chhajji 
v. Bhagat Ram (4). In his appeal before 
the District Judge the appellant seems to 
have shifted his ground and placed reli- 
ance upon a/custom which Mr. Achhru Ram 
has formula] in the following terms: 

“Musammat Niaz Bibi succeeded to a life estate 
and the plaintiff as next heir under Oustomary 
Law is entitled to a challenge the alienation made by 
Musammat Niaz Bibi.” , 

Certain witnesses were examined in 
support of this custom and, though their 
evidence does not seem to have been dis- 
cussed in the trial Court; the District 
Judge has dealt with this evidence care- 
fully and has held that such a custom 
has not been established. In fact the 
evidence of the witnesses, as summarized 
‘by the District Judge, is not also uniform 
and there are discrepancies in it. The 
plaintiff was trying to establish a special 
custom 
the right to succeed passes into the 
female line from daughter to daughter 
and that the first woman to inherit as 
a daughter stands in the shoes of a man, 
and is subject to.the same restrictions as 
a male proprietor, but these restrictions 
operate in favour of females and not of 
males. The Judge rightly points out that 
‘this custom has not been established. 

After hearing lengthy arguments and 
the general discussion of the evidence I 

(1) 45 P R1917; 38 Ind. Cas 354; A IR 1916 PO 
123; 44 I A 89; 440749; 12 P W R 1917; 2I1MLT 
310: 32M LJ 615; 19 Bom. LR 388; 15 A LJ 525; 
.21 O W N 842; 26 O L J 175 (P O). 

(2) 10 Lah. 676; 117 Ind. Cas, 803; A IR 1929 Lah. 
155; 30 P L R 704. 

(3) 15 Lah. 586; 149 Ind., Oas, 962; A I R 1934 Lah. 
280; 6 R L 767; 36 P L R 331. 

(4) 15 Lah. 739; 148 Ind. Oas. 862; A I R 1934 Lah, 
peo; 6 R L 607; 35 PL R 383, 


that once a daughter inherits, 


_ overlap, 


am Satisfied that -the conclusion arrived 
by the District Judge was correct. I am 
therefore fully -satisfied that from which- 
ever point of view the case of the plaintiff 
is examined, she has failed to prove that 
she has a locus standi to maintain the 
present suit. In my judgment the plaintiff's 
suit has been rightly dismissed by the 
Court below. I therefore affirm the judg- 
ment and decree of the lower Appellate 
Court and dismiss the appeal with costs. 
D. Appeal dismissed. 
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Gas is a dangerous thing within the rules ap- 
plicable to things dangerous in themselves and 
persons (appellants) who are carrying in their mains 
the inflammable and explosive gas are prima facie 
within the principle of Fletcher v. Rylands (1), that 
is to say, that though they are doing nothing 
wrongful in carrying the dangerous thing so long 
as they keep it in their pipes, they come prima 
facie within the rule of strict liability if the gas 
escapes: the gas constitutes an extraordinary 
danger created by the appellants for their own 
purposes, and the rule established by Fletcher v. 
Rylands (1) requires that they act at their 
peril and must pay for damage caused by the gas 
if it escapes, even without any negligence on their 
part. The rule is not limited to cases where the 
defendant has been carrying or accumulating the 


-dangerous thing on his own land: it applies equally 


in a case where the appellants were carrying the 
gas in mains laid in the property of the City 
(that isin the sub-soil) in exerciso of a franchise 
to doso, Charing Cross Electricity Supply Company 
v. Hydraulic Power Co. (2), referred to. | 

This form of liability is in many ways analogous 
to a liability for nuisance, though nuisance is not 
only different inits historical origin butin its legal 
character and many of its incidents and ap- 
plications. But the two causesof action often 
and in respect of each of these 
causes of action, the rule ef strict liability 
has beenmodified by admittingas a defence that 
what was being done was properly done in pur- 
suance of statutory powers, and the mischief that 
has happened has not been brought about by any 
negligence on the part of the undertakers. By 
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‘the same reasoning the rule has been held inap- 
plicable where the casualty is dueto the act of 
God; or tothe independent or conscious volition of 
a third party and notto any negligence of the 
defendants. There is another possible defence based 
on the contention that the appellants and the owners 
- of the properties destroyed had a common in'‘erast 
in maintaining the potentially dangerous installation, 
‘or that these owners had consented to the danger. 
In proper cases such may be good defences but they 
“do not apply toa case where the appellants are a 
- commercial undertaking though no doubt they are 
acting under statutory powers, while those whose 
property has been destroyed are merely individual 
- consumers who avail themselves of the supply of a 
. gas which is offered. These facts do not consti- 
tute a common interest or consent in any relevant 
sense. 

Where undertakers are acting under statutory 
‘powers it isa question of construction depending 
. on the language ofthe statute whether they are 
only liable for negligence or whether they remain 
subject tothe strict and unqualified rule of Fletcher 
‘v, Rylands (1). 

Held, that so far as s. 13 of the Alberta Water 
‘Gas Electric and Telephone Companies Act goes, 
the appellants were in regard to maintenance not 
. within the section and: were entitled to she bene- 
‘fit of the statutory authority ani are subject only 
“to the obligation to use reasonable care in the 
.Bame way as in Manchester Corporation v. Farn- 
worth (11), : 

Held, also that the duty of the appellants to the 
respondents was at the lowest to beon the watch 
and to be vigilant, that they gave no thought to 
the matter and left it all to change and it was 
impossible for them to protest subsequently that 
they could have done nothing effective to prevent 
‘the accident. 

Where no amendment has been made of the plead- 
ings nor have any precise particulars been given 
of a particular head of claim, it is pessimi exemple 
to admit anew head of claim without a proper 
‘amendment of the pleadings. ; 

Messrs. Wilfred Greene, K. C. and G. H. 
Steer, K.C. (of the Canadian Bar), for the 
‘Appellants. i 
- - Messrs, W. N. Tilley, K. C., S. B. Woods, 
K. C. and Frank Gahan, for the Respond- 
‘ents. à 


Lord Wright.—The action out of which 
this appeal arises, was brought by the res- 
pondėnts as respectively owners of property 
in the Oity of Edmonton in Alberta and 
their insurers they claimed that the prop- 
erty ‘had been. destroyed or damaged by 
‘a fire due to an escape of gas from the 
gas main of the appellants for which the 
appellants are liable. The damages claim- 
ed amounted to $320,278°64 but all ques- 
tions of amount were reserved. On the 
question of liability before Ford, J. 
the appellants sucoseded, but his decision 
was reversed by a judgment of the Sipreme 
Court of Alberta (Appellate Division) by a 
majority (Lunney and Mitchell, JJ. A. dis- 
. senting) who ordered judgment to be 
entered for. damages to be assessed, From 
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that judgment, the present appeal ‘is 
brought. 

The appellants are a Publice Utility Oom- 
pany incorporated under the Dominion 
Companies Act: they distribute natural gas 
under a franchise granted to their predeces- 
sors-In-title the Northern Alberta Natural 
Gas Development Company, Limited ‘here- 
inafter called the Company) by the City of 
Edmonton (hereinafter called the City) in 
November, 1915, and confirmed by statute 
(Alberta Statutes, 1916, c. 29). The fran- 
chise was assigned to the appellants by 
deed dated May 29, 1923, 

Under this franchise, the City granted to 
the Company the full power to pull down, 
take up repair, maintain or operate its gas 
Pipe lines along throught or under the 


‘streets and other public places within the 


City for the purpose of supplying natural 
gas to consumers, with power to break up 
the surface and make necessary excava- 
tions for that purpose. By cl. IL it was 
provided that the Company should indemnify 
the City against any damages arising out 
of the construction and o ,ération.of its 


-works, owing to the negligence of the Coni- 


pany, its servants and employees, and that 
the City should be liable for all damage to 
the plant of the Company caused by the 
negligence of the Oity, it3 workmen and 
employees. The Company was bound to 
‘supply natural gas as required to consumers 
within the Oity limits at the proparty line 
when their land or premises were situated 
along the Company's main line. The franchise 
-was subject to the provisioas of the Water 
Gas Electric and Telephone Companies Act 
of Alberta which by amendment made in 
1924 was applied to Companies incorporated 
or licensed under any statute of the Domi- 
nion or of Alberta. It it convenient -to 
recite here ss. 11 and 13 of that Act. Sad- 


tion 11 was in these terms:— 

“The Oompany shall make satisfaction to the 
owners or proprietors of any building or other 
property or to the Municipality or Minister of Public 
Works as the case may be for all damages caused ia 
or by the execution of allor any of the said po wera?" 

By-s. 13 it was provided as follows :— ' 

“The Company shall locate and construct its gas or 
water works or electric or telephone system and all 
apparatus and appurtenances thereto belonging or 
appertaining or therewith connected and wheresoever 
situated soas not to endanger the public health or 
safety.” a 

The appəllants in August, 1923, laid a 
12inch intermediate -pressure gas main 
along alane in Edmonton, south of Jasper 
Avenue, and running at right angles into 
107th Street, the lane was unpaved, but 
where the main went across and under the 
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. Btreet an. open- trench ‘could not be cut the 
width of the street was 77 feet, and three 
. excavations were made, one at each end 
about 7 feet from the side pavement and 
. one in the middle, spaces of about 11 feet 
being left in the street for the traffic, the 
two intervening spaces being tunnelled. 
. Each excavation was about 15 feet wide. 
The main was laid at a depth of 3 feet 
.6 inches: in the pipe were three welded joints, 
.the one in the centre being in the space 
, of the middle excavation the pipe was push- 
ed or pulled through the length of the 
tunnelled and excavated spaces, the earth 
. being back-filled. Not far from this main 
and about the same level below the ground 
‘the appellants also laid a low pressure 
10-inch main. There was also a wooden 
conduit laid by the City to contain the 
cables for the street railway. In 1907, the 
City built as part of its sewerage system 
in 107th Street a manhole called manhole 
-A; the manhole was 16 feet deep and was 
- close to the appellants’ two mains. Later, 
between February and April, 1931, the 


Oity proceeded to construct a storm 
.Bewer system in the same region. 
For this purpose they excavated 


. a manhole called manhole B tothe north- 

east of manhole A, and ,about 20 feet 
away, and they dug a trench further to 
-the north or north-east and there they 
-laid a 15-inch storm sewer: in addition 
they drove a tunnel underground for the 
20. feet from manhole B to manhole A, 
and laid storm sewer in the tunnel; in 
order to join that sewer with manhole A 
they built a weir chamber roughly about 
4 feet cube, at the bottom of manhole A, 
the wall of which at the bottom they had 
broken so as to build the chamber 
, and join up the storm sewer. These under- 
. ground building operations were immediate- 
ly beneath the appellants’ main and in the 
-way of the centre welded joint. ‘hey 
were Carried out from manhole A. 

In February, 1932, it was discovered that 
‘gas from the. appellants’ system was 
escaping into the Corona Hotel, which 
‘belonged to one of the respondents; the 
gas ignited and the hotel was burned 
‘down and adjoining property was damaged. 
.It was ascertained on examination that 
the centre welded joint of the pipe line 
of the appellants’ 12-inch main had given 
‘way; the pipe in that vicinity had sagged 
63. inches, Hence the escape of gas which 
had percolated through the soil and penetrat- 
ed into the hotel basement. The claim 
was in respect of the loss and damage 
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through the fire. The claim against the 
appellants was based in the pleadings on 
various causes of action: (i) for permitting 
gas, a dangerous substance, to escape; (ii) 
for breach of s. 13 of the Water Gas, 
ete., Act; (iii) for nuisance public or 
private; (iv) for negligence in construction 
and maintenance of the system, or in. 
failing to have an inspection system, or 
in failing to odorise their gas, or in failing 
to locate their pipes below the frost line 
or to repair and maintain their pipes. 
The main defence of the appellants was 
that the breaking of the joint in the pipe 
was solely due to the action of the City 
in letting down the soil under the pipe 
by the negligent and improper way in 
which they excavated the weir chamber 
and tunnel under the appellants’ main, 
without providing adequate support, The 
respondents’ case originally was that the 
City’s work had been properly designed 
and carried out, so that there could be 
no reason at any time either while it was 
being carried on or at any subsequent 
period to anticipate that it could cause 
any mischief, but in the course of the trial 
they alleged as a new and alternative ground 
of negligence or breach of absolute duty 
against the appellants that the appellants 
either knew or ought to have known what 
work the City was doing and failed to 
take, as they could and should have done, 
all proper precautions to prevent the escape 
of the dangerous gas which they were 
carrying in their mains. No amendment 
has ever been made ofthe pleadings nor 
have any precise particulars been given 
of this head of claim. Their Lordships must 
observe that it is pessimi exempli to admit 
a new head of claim without a proper 
amendment of the pleadings. But this 
ground of claim has been considered by 
the Trial Judge and by the Appellate 
Division and must now be regarded as 
a relevant issue in the case. ‘Che Trial 
Judge decided against the contentions of 
the respondents but the Appellate Division 
allowed the appeal solely on the new 
ground of claim. 

Before discussing the facts in the case, 
it is desirableto explain the principles of 
law which in their Lordships’ judgment 
are applicable. : 

That gas is a dangerous thing within - 
the rules applicable to things dangerous 
in themselves is beyond question. Thus 
the appellants who are carrying in their 
mains the inflammable and explosive gas 
are prima facie within the principle of 
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Fletcher v. Rylands affirming L., R. 1 
Ex. 265 (1): that is to say, that though 
they are doing nothing wrongful in carrying 
the dangerous thing so longas they keep 
it in their pipes, they come prima facie 
‘within the rule of strict liability if the gas 
‘escapes: the gas constitutes an extraordinary 
danger created by the appellants for their 
own purposes, and therule established by 
Fletcher v. Rylands (1) (supra) requires 
that they act at their peril and must pay 
for damage caused by the gasif it escapes, 
even without any megligence on their 
_part. The rule is not limited to cases 
‘where the defendant has been carrying or 
“accumulating the dangerous thing on his 
own land: it applies equally in a case 
like the present where the appellants were 
carrying the gas in mains laid in the 
property of the City (that is in the sab- 
soil) in exercise of a franchise to do so. 
Charing Cross Electricity Supply Company 
vy Hydraulic Power Co. (2). 


“ This form of liability is in many ways” 


‘analogousto a liability for nuisance, though 
nuisanceis not only different in its historical 
‘origin but in its legal character and many 
„of its incidents and applications. But the 
two causes of action often overlap, and in 
respect of each of these causes of action 
the rule of strict liability has been modified 
by admitting as a defence that what was 
being done was properly done in pursuance 
of statutory powers, and the mischief that 
has happened has not been brought about 
by any negligence on the part of the 
undertakers. As an illustration of this 
‘well-known doctrine, reference may be 
made to Green v. Chelsea Waterworks Co. 
(8) where Lindley, L. J. said of Fletcher v. 
Rylands (1) “That case is not to be ex- 
tended beyond the legitimate principle on 
which the House of Lords decided it. If 
it weré extended as far as strict logic 
might require, it would be a very op- 
pressive decision”, By the same reasoning 
the rule has been held inapplicable where 
the casualty is due to the act of God; or 
to ‘the independent or conscious volition of 
a third party as in Box v. Jubb (4) which 
was approved by the Judicial Committee 
in Rickards v. Lothian (5) and not to 
ng 11888) 3 H L 330; 37D J Ex, 161 affirming 1 Exe 


(2) (1914) 3 K B772;83L JK B 1352; 111 LT- 
198; 78 J P 305;12 LGR 897;58 S J. 577;30 T L 
4 


R 441, 
*" (3) 70 L T 547. 
- (4) (1879) 4Ex,D 76; 48 LJ Ex, 417; 41 LT 97; 
27 W R 415. 

(5) 41918)A O 263; 82 LJ PO 42; 103L T 
26:57 SJ 281; 237L R 281, 
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any negligence of the defendants, In 
Box v. Jubb (4) the act which caused 
the escape of the water from the 
reservoir was a malicious (which their 
Lordships think means no more than con- 
scious or deliberate) act of a third person. 
It was said by Kelly, O. B. :— 

“T think the defendants could not possibly have 
been expected to anticipate that which happened 
here and the law doesnot require them to construct 
their reservoir and the sluices and gates leading 
toit to meet any amount of pressure which the 
wrongful act of a third party may impose.” 

Lord Moulton in Rickards’ case (5) states 
the matter in these words :— 

“A defendant cannot in their Lordships’ opinion 
be properly said to have caused or allowed the 
water to escape ifthe malicious act of a third 
person was the real cause of its escaping without 
any fault on the part of the defendant.” l 

And in Dominion Natural Gas Co., Ltd. 
v Collins and Perkins (6), ina case for 
this purpose not dissimilar the question 
was put, “Have the defendants been able 
to show alternatively that the trae cause 
of the accident was the conscious act of 
another volition, 4. e., the tampering with 
the machines by the railway company’s 
workmen ?” It is not heraintended to en- 
umerate all the defences which might be 
available to a defendant in this class of 
action: but the: two defences mentioned 
are both material in this case, Reference 
was made to a further possible defence 
based on ths contention that the appellants 
and the owners of the properties destroyed 
had a common interest in maintaining 
the potentially dangerous installation, or 
that these owners had consented to the 
danger. It is true that in proper cases 
such may be good defences but they do 
not seem to have any application to a 
case like the present where the appellants 
are a commercial undertaking though no 
doubt they are acting under statutory 
powers, while those whose property has 
been destroyed are merely individual con- 
sumers who avail themselves of the supply 
of gas which isoffered, These facts do 
not constitute a common interest or consent 
in any relevant sense, 

Where undertakers are acting under 
statutory powers itis a questionof cons- 
truction depending on the language of the 
statute whether they are only liable for 
negligence or whether they remain su ject 
tothe strict and unqualified rule of 
Fletcher v. Rylands (l). Thus: in the 
Charing Cross Electricity Supply case (2), 
cited above it was held (following the 
previous decision in Midwood v, Manchester 


(6) (1903) A 0-640 at p, 647, 


a 
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Corporation (7), thatthe defence of statu- 
tory authority was limited by a clause in 
the statutory Order providing that nothiog 
therein should exonerate the Corporation 
from liability for nuisance. In Hammond 
v: St. Pancras Vestry (8), where the Act 
imposed onthe Vestry the duty of pro- 
perly cleansing their sewers, it was held 
that as these words were susceptible of 
meaning either that an ahsolute duty was 
imposed or that the duty was only to exercise 
due and reasonable care, the latter mean- 
ing was to be preferred, since the absolute 
duty could not be held to be imposed 
save by clear words. That case was fol- 
lowed in Stretton Derby Vinegar Co. v, 
Derby Corporation (9). 

It accordingly now becomes necessary to 
consider the meaning of ss.11 and 13 of 
the Alberta Water Gas Electric and 
Telephone Companies Act, cited above. 
Section 13 of the Act (which was then 
numbered s. 11) was considered by the 
Supreme Court of “Canada in Rajfan v. 
Canadian Westerm Natural Gas Light, Heat 
and Power Co. (10), affirming a decision of 
the Appellate Division in Alberta (7 Al- 
berta L. R.459) where it was held that 
the section imposed an absolute duty on 
the Company not only during the location 
and construction of the works but also 
during their operation. Their Lordships 
Cannot agree withthat decision in so far 
as it is sought to read into s, 13 some 


‘such word as “maintain” in addition to the 


words actually expressed which are “locate 
and construct.” Nor does it seem legitimate 
‘to-read “locate and construct” as includ- 
ang something entirely different, that is 
“Maintain”: “locate and construct” are 
words apt only to refer to the initial loca- 
tion or construction or to some new works: 
once the works are located and constructed 
the process of maintaining or keeping and 
repairing seems to involve a new and difer- 
ent considerations, Their Lordships ac- 
cordingly think that so faras s. 13 goes, 
the appellants are in regard to maintena- 
nee not within the section and are entitled 
to:the benetit of the statutory authority. and 
are subject only to the oligation to use 
reasonable care in the same way as in 


: (7) (1905) 2 K B 597; 74L J KB 884; 93 L T 595; 
54 W R 37; 69 J P348; YLGR 1136; YI TL k 


® C1864) 90 P 316, 

(9) (1894) 1 Oh, 431; 68L J Oh. 136; 8 R C08 
69L T- 791; 42 W R583. i 
(10) 8 W R 676; affirming 7 Alberta L R 459, 
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Manchester Corporaticen v, Farnworth (11) 
It is accordingly not necessary for their 
Lordships to decide whether s. 13 imposes 
in matters to which it applies an absolute 
duty. But in any case, the question is 
not eventually material in this case. For, 
even if the section applies to maintenance, 
and is absolutein its terms, the duty it 
imposes is still no more than the duty un- 
der the rulein Fletcher v. Rylands (1), 
according to which the appellants would 
not be liable for damage caused, without 
default on their part, by the independent 
act ofathird party. Then whether or not 
s. 13 applies to maintenance and whether 
or notit imposes, where it does apply, a 
liability unqualified in terms, the question 
is the same for purposes of this case the 
appellants’ real defence was that the 
damage was caused by the act of the Oity 
for which they were not responsible and 
could not control and that they were guilty 
of no negligence in the matter, That 
defence could be equally good on any 
view of the effect of s. 13 and the same 
reasoning applies to s. 11, if indeed that 
section is open at all to the respondents 
in this case. 

It accordingly becomes necessary to 
consider the issues of fact which have 
occupied the greater part of the hearing 
of this appeal, as they seem to have done 
in the Courts below. The respondents 
have contended that the original construc- 
tion of the pipe line was improper and that 
the damage was solely caused thereby: 
the appellants have contended that not 
only was their original construction proper, 
but the breaking of the pipe was solely 
due to the ground beneath it being let 
down by the new sewerage works construct- 
ed by the Oity in 1931. The further issue 
which was raised if that were established, 
viz., whether the appellants were still in 
default because they ought to have foreseen 
and provided against the risk of damage 
through the City’s underground work will 
be dealt with later, 

Mr. Green for the appellants and Mr. 
Tilley for the respondents have most ex- 
haustively and ably laid before their 
Lordships the arguments on the one side 
and the other as to what caused the break- 


‘ing of the 12-inch pipe from which the 


gas escaped. In the result their Lordships 
areia agreement with the finding of the 
Trial Judge that: “the cause of the break 


(11) (1930) A O 171;99 LIK B 83; 142L T 145; 
94 J P62; 27L GR 109; 73 SJ 818; 46 T L K 
5. 
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in the welded joint through which the gas 
leaked were the operations of the Gity of 
_ Edmonton in constructing the 12-inch (it 

should be 15-inch) tile overflow sewer 
between manhole A and manhole B and 
the weir chamber at manhole A in the 
year 1931.” It is only necessary here 
very briefly to summarise why their Lord- 
ships so decide. 

On the side of 107th Street in close 
proximity were three mains, all about 
3 feet below the pavement: they were 
the 12-inch pipe and the 10-inch pipe be- 
longing to the appellants, and a wooden 
conduit which the City had laid fortheir 
electric cables serving the Street Railway. 
Close to that position was manhole A, 
the Bottom of which was about 16 feet 
below the surface: through manhole A and 
ander the three mains went a 12-inch sewer, 
constructed-in 1907, and similarly there'ran 
into manhole A a 6-inch tile sewer con- 
structed in 1913 and leading to a catch 
basin, In February and March, 1931, the 
City built manhole Bin a position about 
20 feet north of manhole A. It was ex- 
cavated from the ground and an open 
trench was made tothe north from man- 
hole B in which a sewer waslaid. But 
also from manhole B, a new 15-inch over- 
flow sewer was laid to manhole A, into 
which it was opened by way of a weir 
chamber, which was built for that purpose 
by opening up the side of manhole A. All 
this work was underground: the tunnel 
for the new overflow sewer was dug from 
manhole B. But the new weir chamber 
which was built of brick, with a concrete 
filling on top was constructed from man- 
hole A. In building the weir chamber, 
earth was excavated apart from the ex- 
cavation to make the tunnel toa width 
of about 52-inches, a height of about 5 
feet 6-inches and a depth of about 3 feet. 
This excavation for the weir chamber was 
almost directly beneath thethree mains. 
The work was finished early in April, 1931: 
it was in February, 1932, that the 12-inch 
- pipe broke and leaked. When the place 
was opened up it was found thatthe pipe 
had sagged atthe spot above the weir 
chamber about 64 inches: the pipe and 
the wooden conduit had also sagged very 
considerably. These coincidences of time 
and place would point very strongly to the 
conclusion that the excavation was the 
cause, the ground beneath having incon- 
sequence been disturbed and having then 
subsided. This inference is strengthened 
by the observations made when the 
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ground bythe weir chamber was opened 
up after the accident. Examinations were 
made on two successive days, the July 7, and 
8, 1932: experts on both sides were present. 
There was much conflict of evidence, but 
the Trial Judge ona pure question of 
fact as to what was seen, must have 
accepted the evidence given on behalf of 
the appellants, which was that when a 
hole was broken inthe wall of manhole A 


above the weir chamber, a cavity 
in the earth, extending 12 inches long 
by 12 inches wide and 2 inches 


deep, was found above the roof of the 
chamber, which the appellants’ experts 
stated indicated a failure to give propar 
support and involved some disturbance of 
the adjacent soil. On the other hand, the 
evidence given on behalf of the respon- 
dents to show that there was original 
imperfect construction of the appellants, 
12-inch main seems quite unsatisfactory. 
Fhe 12-inch pipe was about 77 feet long 
and was made into a single length by 
means of three welded joints, the centre 
one of which gave way. It was said that 
the welding was not properly done, but 
that allegation failed: it was sad that 
the pipe was not properly laid because it 
must have been laid on loose earth com- 
posed of backfilling material: when it 
was opened up it was 64 inches outof 
line, and the settlement was ascribed to 
‘backfilling being squeezed out by the 
effects of freezing in the winter, the pipe 
having in fact been laid within the frost 
area. But that was all inference based on 
the view thatthe bottom of the tunnel had 
not been properly levelled off, and it was 
assumed that the whole 77 fest had been 
tunnelled.” In fact, the part in which the 
centre welded joint was laidin an open 
excavation : onlytwo portions of the width 
of the street of about 12 feet each had 
been tunnelled, between the three portions 
of about 15 feet each which had been 
excavated from the street level. The 
settlement of the 12-inch main and of the 
two adjacent pipes was much more con- 
sistent with a general subsidence of the 
ground than withany defect inthe man- 
ner the pipe was laid: there was no 
substantial evidence to justify the conelu- 
sion that the laying was defective. 


Their Lordships accordingly agree with 
the finding of the Trial Judge on this 
point, which is not expressly dissented from 
though not affirmatively accepted by the 
majority in the Appellate Division, who 
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did, not feel 
opinion. 

‘There remains the further point, which is, 
that assuming that the City in fact let 
down the ground and caused the pipe to 
break still the appellants should have 
foreseen and guarded against the risk of 
their pipes being affected. This alternative 
plea of negligence was as has been said not 
pleaded, but it was dealt with bythe Trial 
Judge and by the Appellate Division 
without the pleadings being amended and 
without any demand by the appellants for 
leave to adduce further evidence. As it has 
been dealt with in the Court below, their 
Lordships do not feel able to exclude it. 
But it certainly calls for most critical con- 
sideration and the respondents are not 
relieved, by failing to plead properly, from 
proving their case properly. 

The authorities already cited herein show 
that though the act of a third party may be 


it necessary to give any 


relied on by way of defence in cases of this. 


type, the defendant may still be held liable 
in negligence if he failed in foreseeing and 
guarding against the consequences to his 
works of that third party’s act. The Trial 
Judge on this issue found that “in the 
absence of notice, the defendant ought to 
have known even if it did not, that the 
operations were going on because of the 
‘length of time ‘they were carried on, and 
the conspicuous and public nature thereof”: 
the Trial Judge however went on to hold 
“that the defendant had the right to rely 
upon the City Engineer, with whose depart- 
ment it had been in close contact when it 
constructed its distribution system in 1923, 
seeing that the work was done in sucha 
way that such a result as has happened 
would not occur’. Harvey, CO. J. A. came 
to a different conclusion and on that ground 
allowed the appeal and gave judgment 
against the appellants. He said:— 

“What we are concerned -with here is not the City’s 
obligation to the defendant, but the defendant's 
obligation to the public who may ke affected by its 
operations. I cannot think that the defendant 
performed its full duty to them when it failed to 
inspect city operations which might affect the 
security of its pipes and to take euch steps as might 
be necessary to protect them. It would have meant 
extra trouble and expense no doubt but there would 
have been no difficulty in ascertaining from the city 
where such operations were taking place and seeing 
that all proper safeguards were taken as provided.” 

The question hereis between the respon- 
dents and ihe appellants. It may be that 
the respondents, treating them all as 
property owners, have or had a claim 
against the City on the facts as found by 
their Lordships: such 
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prima facie be within the principle of such. 
a case as Hardaker v. Idle District 


Council (12) where a District Council in 
making, by their contractors, a sewer 
negligently broke a gas main, the gas from 
which escaped into the plaintiff's house and 
caused damage: it was held that the defend- 
ants.were liable in tort to the plaintiff. 
This is not a matter on which their Lord- 
ships can properly express an opinion since it 
is a question tetween parties who are not 
before them. It may also be that the City 
areliable to the appellants if -they have let. 
down the ground in which the appellants’ 
pipes were laid; prima facie they are not 
entitled to derogate from the franchise they 
have granted and in addition they may be 
liable under the provision quoted dbove 
contained -in the agreement granting the 
franchise. Their Lordships here again 
have no desire to pass on matters not before 
them. The question in these proceedings 
is between the respondents as or represent- 
ing property owners and the appellants as 
undertakers, who are carrying an element, 
gas in their mains close to the owners’ 
premises; the gasis carried at high pressure, 
is very dangerous if it escapes and 
calculated if it does escape to damage, as 
it did, the owners’ property. The appel- 
lants accordingly owe a dutyto the respon- 
dents, even though the case falls outside 
the rule of strict or absolute liability, to . 
exercise all care and skill that these owners 
should not be damaged. The degree of 
care which that duty involves must be pro- 
portioned to the degree of risk involved if 
the duty should not be fulfilled. It has 
been found both by the Trial Judge and 
by the Appellate Division that the appel- 
lants were put un enquiry, at least, as to 
the operations which the Uity were conduct- 
ing in the vicinity of their mains, in, 
particular of the 12-inch intermediate 
pressure main, where the pressure of the 
gas was 40 lbs.to the inch. Even if the 
operaticns at manhole B were, so far as 
above ground, in a direction opposite to 
manhole A and even though the tunnel : 
from manhole Bto manhole A was under- 
ground, still manhole B was only 20 feet 
from manhole A: but of particular moment 
was the fact that the building of the weir 
chamber which involved men working on 
it and carrying down bricks and cement 
cannot but have been obvious ‘to the appel- 
lants’ employees if they were taking any 
interest in what the City did in the vicinity 
(12) (1896) 1Q B 335; 65 LI Q B363; 74 L T 
69; 44.W R 323; 60 J P 196. - - d 
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of the appellants’ mains. In ordinary 
course, the City might at any time be con- 
ducting operations in connection with their 
sewers inthe vicinity of the appellants’ 
mains, and it was the appellants’ duty to 
‘watch such ‘operations. This particular 
operation was, as both Courts have „held, 
from its public nature and conspicuous 
character and from the time during which 
dt went on, such that a failure by the 
appellants to know of it, is plainly not 
consistent with due care on their part in 
the interests of members of the public 
likely to be affected. The appellants have 
strenuously contended that they are em- 
‘barrassed because they have had no 
Particulars of what is complained of and no 
‘opportunity of calling evidence in answer. 
‘But if that were a grievance, it might have 
„been, but was not, availed of inthe Courts 
‘below. 

In truth the gravamen of the charge 
‘against the appellants in this matter is that 
though they had the tremendous respon- 


sibility of carrying this highly infammable . 


‘gas under the streets ofa Oity, they did 
nothing at allin all the facts of this case. 
If they did not know of the City works, 
‘their system of inspection must have been 
very deficient, If they did know they 
should have been on their guard: they- 
might have ascertained what work was 
being done and carefully investigated the 
position, or they might have examined the 
pipes likely to be affected so as to satisfy 
themselves that the bed on which they lay 
was not being disturbed. Their duty to 
the respondents was at the lowest to be 
on the watch and to be vigilant: they do 
not even pretend to have done as much as 
that. In fact, sofar as appears, they gave 
no thought to the matter. They left it all 
to chance. It is, in their Lordships’ judg- 
ment, impossible now for them to protest 
that they could have done nothing effective 
to prevent the accident: and in any case 
their Lordships cannot accept that as the 
true view. 

In the result their Lordships agree with 
the decision on this point of the Appellate 
Division and are of opinion that the appeal 
should . be dismissed. The respondents 
however have failed on the issue which 
has bulked so largely, whether the break- 
ing of the pipe was. due to the fault of 
the City or of the appellants, and succeed 
on an issue not raised in the pleadings, and 
the costs to be paid by the appellants ought 
to be reduced accordingly. 

The order of the Appellate Division ought 
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therefore, to be varied by reducing by one- 
third the amount of costs payable under 
that order by the appellants to the respon- 
dents, and the appellants ought to pay to 
the respondents two-thirds only’ of their 
costs of this appeal. 

Their Lordships will humbly so advise 
His Majesty. i : 

N. f Appeal dismissed. 

Solicitors for the Appellants: —Messrs. 
Chas. Russell & Co. 

Solicitors for the Respondents: — Messrs. 
Black & Redden. KG 


PATNA HIGH COURT 
Civil Appeal No. 1403 of 1932 
August 16, 1935 
MACPAERSON; J. 

Shaikh GHULAM SAMDANI— 
PLAINTIFF— APPELLANT 

versus : 
BADAR KHAN—DEFENDANT— 
RESPONDENT. 

Bengal Tenancy Act (VIII of 1885), se. 18, 85— 
Sharahmuiyan raiyat — Right to transfer holding— 
Permanent lease by him, if affected by s. 85—Eject- 
ment of tenant—Propriety of, even if lessee pleads 
s. 48 to avoid payment of rent-—Practice—Evidence— 
Lower Appellate Court admitting document — Intera 
ference with discretion in second appeal—Propriety 
of, 

A transfer under s. 18, Bengal Tenancy Act, in- 
cludes a lease, and the provisions of s. 85 are not 
intended to control a. 18. A sharahmuiyan raiyat'’s 
right of transfer of his holding is unqualified anda 

ermanent lease created by such a tenant is not affected 

s. 85. 

AN person who has legally granted a permanent 
tenancy by a patta is not entitled to eject the tenant 
even if the latter pleads the provisions of s. 48 in 
order to avoid paying the rent stipulated in the 

atta, ` 
A When the lower Appellate Court has admitted 
a document it will be most inexpedient for the High 
Court in second appeal to interfere with the dis- 
cretion in the matter ofthe lower Appellate Court 
which required that evidence in order fo enable it to 
pronounce judgment, 


C. A. from the decision of the Additional 


District Judge, Purnea, dated Juna 6, 
1932. 

Mr. Muhammad Hassan Jan, for the Ap- 
pellant. 4 


Mr. U. N. Banerji, for the Respon- 
dent. 

Judgment.—The present litigation 
relates to khata No. 7, plot No. 89- of 
vilage Purandaha of which the plaintiff- 
appellant is the raiyat and the defendant- 
respondent is the under-raiyat. In the 
Settlement khatian the rent was shown as 
manhunda. A rent suit of 1916 was, however, 


-compromised on the basis that the de 


A 
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. fendant would pay the cash rent agreed 
“upon and would not raise any objection 
under s. 48, Bengal Tenancy Act, which 
- lays down that the landlord of an under- 
„raiyat holding at a money rent shall not 
be entitled to recover rent exceeding the 
rent: which he himself pays by more than 50 
per cent. when the rent is payable by the 
‘under-raiyat under a registered lease of 
„agreement or by more than 25 per cent. 
in any other case. The rent agreed upon 
¿actually exceeded not . only the 25 per 
cent. which was then applicable under 
the statute but the 50 per cent. which 
would have been payable under a regis- 
tered lease or agreement. There was a 
further stipulation of permanence of ten- 
ancy at that rent coupled with liability 
to ejectment if an objection unders. 48 
was taken by the under-raiyat. On 
June. 27, 1916, patta and kabuliyat were 
inter-changed which, however, made no 
reference to the stipulation. It was 
obviously: to the interest of the landlord- 
raiyat to have a registered agreement, from 
-which he would be entitled, upon applic- 
‘ation of s. 48 to 150 per cent. of his own 
‘Tent against 125 per cent, if there was 
.no registered agreement. In subsequent 
-rent suits, however, the under-raiyat did 
“take objection under s. 48 and it prevailed, 
whereupon the raiyat sued for ejectment 
“of the under-raiyat after service of notice 
under s. 49, it being stated apparently 
.that the patta was for nine years. 


__ The substantial defences were that the 
‘defendant had acquired a right of occup- 
ancy by virtue of a local custom and 
‘that the plaintiff could not eject him by 
.Yeason of the terms of the compromise and 
the patta. The Munsif decreed the suit. 
Upon appeal the Additional District Judge 
‘found that the custom or usage alleged 
‘was established, and dismissed the suit on 
the ground that the defendant had an 
‘occupancy right thereunder. On second 
‘appeal to this Court, however, it appeared 
„that the finding of the lower Appellate 
Court was based on irrelevant evidence 
and the appeal was remanded for hearing 
according to law. The lower Appellate 
Court again allowed the appeal and the 
-plaintiff has again come in second appeal. 
The appellant’s case is that it was open 
to him to repudiate the contract evidenced 
.by the patta and kabuliyat by reason of 
the fact that the defendant did not abide 
by the stipulation in the petition of com- 


Hi 


‘promise. The defendant’s reply in the 
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lewer Appellate Court was that the real 
contract was embodied in the patta. 

In this Court the appellant has not 
furnished any copy of plaint, petition of 
compromise or patta, and the Court must, 
therefore, assume that the statements 


‘made by the lower Appellate Court in 


regard to them are correct. That Cont 
was unable to find what the terms of the 
compromise were and whether they were 
properly read and explained to the defen- 
dant. It held that the registered patta 
granted a permanent lease to the defendant 
and incidentally contained no stipulation 
of liability of the defendant to ejectment 
under any circumstances. The learned 
Munsif had made several mistakes of fact, 
the most prominent being that the plaintiff 
was an occupancy raiyat and the plaintiff's 
Pleader thereupon argued in appeal on 
reliance on that erroneous statement that 
the patta conferring 2 permanent tenancy 
was inadmissible to registration under 
s. 85 (2), Bengal Tenancy Act.. The 
original plaint has been examined in 
Court, and the learned Advocate for the 
appellant is unable to indicate any state- 
ment therein which would constitute a 
claim that the plaintiff was an occupancy 
raiyat. The lower Appellate Court permit- 
ted the settlement khatian to be filed which 
disclosed that the plaintiff had been 
recorded not as an occupancy but as a 
sharahmuiyan raiyat. On this Mr. Hasan 
Jan complains that new case was made 
after remand. But that was not so. The 
Munsif had been misled as to the status 
of the plaintiff. In executing the patta 
granting a permanent tenancy, the plain- 
tiff had at least implied that he held a 
permanent tenancy entitling him to grant 
a sub-lease for more than nine years, and 
indeed it is reasonable to infer that before 
agreeing to register the patta, the Sub- 
Registrar required the production of 
the Record of Rights or other evidence 
that the lessor had the right to transfer 
bv sub-Jease for more than nine years, 
The Munsif's misapprehension that "the 
-plaintiff was an occupancy raiyat. would 
of course lead to the conclusion that . he 
could not under s. 85 (2), register a lease 
for a period exceeding nine years. 

The lower Appellate Court held : that, 
irrespective of the custom or usage in the 
locality in respect of the acquisitions of 
a right of oceapancy by an under-raiyat 
on occupation for 12 years, the plaintiff 
had no right to eject the defendant þe- 
cause the patia confirmed a permanent 
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tenancy and the plaintiff could as a sharah- 
muiyan raiyat validly execute such a 
patta. Mr. Hasan Jan contends, first, 
that the khatian should not have been 
admitted in evidence in appeal and 
alternatively that his client should have 
been allowed the opportunity of adducing 
rebutting evidence. In my opinion the 
khatian was properly admitted and in 
ahy case it would be most inexpedient for 
this Court in second appeal to interfere 
with the discretion in the matter of the 
lower Appellate Court which required that 
evidence in order to enable it to pro- 
nounce judgment. Actually it is not clear 
why the appellant did not himself produce 
that document as ordinarily happens and 
this suppression or false suggestion must 
have misled the trial Court as to the 
entry as to his status. Moreover, though 
admission was objected to, there was no 
claim to adduce rebutting evidence, and 
such an idea would never have occurred 
to the plaintiff or his advisers as sharah- 
muiyan right is so much more valuable 
than occupancy-right. The plaintiff-appel- 
lant has here no grievance. Indeed, as 
already indicated, the grant of the patta 
in 1916 implied that he was a sharahmuiyan 
raiyat. 

Mr. Hasan Jan relies upon s. 65 (2), 
Bengal Tenancy Act, which lays down that 
a sub-lease by the raiyat shall not be 
admitted to registration if it purports to 
create a term exceeding nine years. Now 
there is a curcus curiae of the Calcutta 
High Court that this provision does not 
apply to a raiyat holding at a fixed rent 
or a fixed rate of rent, since it is controlled 
by s. 18 which in sub-cl. (a) lays down 
that such a raiyat shall be subject to the 
same provisions with respect to the trans- 
fer of his holding as the holder of a 
permanent tenure, and a permanent tenure 
is under s. 11 capable of being transferred 
in the same manner and to the same 
extent as other immovable property and 
in particular by lease. Mr Hasan Jan 
questions the rulings in this regard of the 
Calcutta High Court from Hari Mohan Pal 
v. Atul Krishna Bose (1) onwards and urges 
that a sub-lease by a raiyat is not a 
transfer within the meaning of s. 18 and 
that in any case the special provision in 
s. 85 (2) overrides the general provision 
in s. 18. I am, however, not prepared to 
hold that a transfer under s. 18 does not 
include a lease and still less that the 
cal age. O W N1127; 23 Ind. Oas. 925; AIR 1914 

a . 
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provisions of s. &5 were intended to 
control s. 18 rather than be controlled by 
it. It is highly improbable that after 
acknowledging a sharahmuiyan raiyat's 
complete right of transfer of his holding, 
the legislature should later qualify the 
right in respect of the length of the period 
for which that raiyat could grant a lease. 
Mr. Banerji for the respondent would rely 
upon the decision of a Full Bench of the 
Calcutta High Court in Chandra Kanta 
Nath v. Amjad Ali Haji (2). But though 
this decision is of some assistance to him, 
reliance must be placed primarily upon the 
curcus curiae to which I have referred, that 
view never having been questioned in 
this Court, Accordingly I agree with the 
Court below that the appellant having 
legally granted a permanent tenancy by 
the patta of 1916, he is not entitled to 
eject the defendant, even though the latter 
pleaded the provisions of s. 48 in order to 
avoid paying the rent stipulated in the 
patta. The appeal is dismissed with 
costs. 
Appeal dismissed. 


N. 
(2) 48 0183: 61 Ind. Cas. 4668; A I R 1921 Oal. 451: 
250 WN 4; 32 0L J 296 (F B). í 


PRIVY COUNCIL 
Appeal From the Exchequer Court 
of Canada 
July 30, 1935 
Lorp ATKIN, LORD TOMLIN, Lord RuserLg, 
oF KıLrows{, LORD ALNESS, Sre 
SIDNEY ROowLATT 

Nautical Assessors :—Caprain H. C. BIRNIE 
D. 8. O., R..D. Captain AND W. E. URUMPLIN 

Tas STEAMER “PHILIP T. DODGE” 

; —APP&LLANT 
versus 
DOMINION BRIDGE COMPANY, 
LIMITED AND CTHERS— RESPONDENTS, 

Shipping —Collision—Negligence—Collision found to 
be due to negligence at helm actions—Plea not taken 
before— Evidence not supporting plea—E ffect—Practice 
—New plea—Case fought on specific allegations—New 
plea not taken in Courts below—Whether can be enter- 
tained. 

A collision was found to have been caused by the 
negligence of the master in proceeding at an exces- 
sive speed and by negligent helm action of the officer 
The allegation of negligent helm action wag not 
pleaded and the evidence did not support the same 
although witnesses could have been questioned on 
the point : 

Held, that the plea as to negligent action could not 
stand. 

Where the case has been fought on specific allega- 
tions, their Lordships would not decide the case upon 
a different allegation upon which their Lordships have 
not the assistance of the findings of the Oourts below 
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Lord Atkin.—This is an appeal from 
the judgment of the President of the Ex- 
chequer Court of Canada dismissing an 

‘appeal from the Local Judge in Admiralty 
- for Quebec in favour of the plaintifs, 
the present respondents. The respondents 
are the builders and owners of a bridge 
across the York River at Gaspe in tke 
Province of Quebec. The claim in the 
action is based upon the allegation thut 
the defendant vessel when passing under 
the bridge collided with it and carried 
away one of the bascules owing to the 
negligent navigation of those on board. Of 
the fact of the collision and of the damage 
there is no dispute. The question arises 
on the issue of negligence. The bridge, 
which was in the course of construction 
at the time of the collision, connects Gaspe 
Harbour with Gaspe Village, running 
about north and south over a distance of 
about 770 feet. It consists of four spans 
and what is called in the proceedings a 
draw fitted with two bascules which are 
raised for the passage of ships. On the 
day in questicn, July 6, 1932, the bridge 
had not -been completed: the northern 
basculte alone had been fitted and was in 


operation, The defendant vessel, the 
“PhilipT. Dodge”, is asingle-crew steam- 
ship 5,047 tous gross and 3,691 


tons net register, 400 feet in length with a 
beam 651 feet 7 inches. Her speed is 
04 knots. She was proceeding in ballast 
to a wharf on the west or upper side of 
the bridge lying onthe south side of the 
harbour: her draft was 9 feet 10 inches 
forward and 14 feet .9 inches aft. Her 
master had been incommand of her for 
about 11 years, had taken taken her into 
Gaspe several times before: but not since 
the bridge had been constructed. The 
master had arrived in the vicinity over- 
night: had anchored for the night, and 
in the morning taking a local fisherman 
ọn koard as pilot proceeded to his destin- 
ation. The tide was about an hour and 
a half after the flood, aud was running 
out, i.e. against the steamer at one knot. 
Ten minutes before the accident the ship’s 
engines were put half speed: and in 
another five minutes at slow. To negotiate 
the bridge the captain took the wheel 
himself: he had the chief officer on the 
bow and the second cfficer on the Poop. 
The width of the draw was 90 feet : so that 
on the waterline the vessel had a possible 
clearauce of 20 feet on either side: but the 
bascule when raised overhung the water 
slightly, and the margin was in fact slightly 
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less. When about two-thirds of the vessel had. 
emerged from the bridge her starboard quar- 
ter came into collision with the bridge and 
brought down the bascule. According to 
the captain the “stern swung to the north”. 
The chief cfficer said “Her stern began 
to tag towards the north”. The second 
officer, “the ship's stern went right in on 
the bridge’. They all agreed that to avoid 
collision the captain hard a ported. They 
attribute the collision to the effect of a 
northerly current setting the ship or the 
ship’s stern towards the north side. The 
ship sustained no serious damage and 
made her way to the wharf which was her 
destination. 

The plaintiffs commenced the action on 
September 7, 1932, and by the statement 
of claim dated December 28, 1932, alleged 
that the collision was caused by the ne- 
gligent navigation of those on board and 
gave particulars of negligence under eight 
heads. The defendants denied negligence, 
and averred inevitable accident: and 
alleged that the bridge itself was wrong- 
fully constructed and a public nuisance. 
The last allegation, though fought at the trial, 
was not persisted in on appeal. In giving 
judgment the trial Judge negatived the 
defendant’s attack on the bridge. He 
then proceeded to discuss “the second 
point: Was there any negligence to be 
imputed to the defendant?” He came to 
the conclusion that the master should have 
stepped his ship before entering the bridge 
and made himself acquainted with the 
conditions. He would not then have na- 
vigated with such speed. The Judge found 
that the master entered the gap in the 
middle, but for fear of striking |Davies 
wharf 800 feet ahead, he put his helm to 
starboard and also to counteract the effect 
of the current to northward. He says that 
the current striking the bow of aship to 
the northward could not push the stern to 
the northward but to the southward. He, 
therefore, pronounced a decree in favour 
of the plaintiffs, 

Their Lordships find themselves somé- 
what embarrassed by the absence in the 
judgment of those precise findings which 
are now usually found in all judgments in 
Admiralty cases, as to course, speed, state 
of tide, location of damage and so forth. 
In particular the learned Judge does not ex- 
press what he means by “such speed” though 
he seems to find it excessive. On appeal the 
President negatived any negligence in not 
stopping to examine the cenditions, a 
decision with which their- Lordships agree. 
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He accepted the ship’s speed as four miles 
per hour, presumably nautical miles: but 
he finds that speed excessive in view of 
the fact that the Davies wharf was in 
line with the ship’s course through the 
draw, and only two ships’ lengths away 
from the western side of the bridge. The 
President then proceeds: 

“When the Dodge was two-thirds through the 
bridge opening, the master put his helm to 
starboard, which had the effect of putting the 
ship's stern to starboard, thus causing, I think, the 
collision and the damage complained of, This 
movement, I agree with the learned trial Judge, was 
executed because of fear of coming into collision 
with the Davies wharf. One can quite understand 
such a movement, but it was an error, and was, 
I think, thought to be necessary because 
of fear, or the imminence, of colliding with the 
Davies wharf, but that fear or imminence arcse, I 
think, because of the excessive speed of the ship 
in passing through the bridge draw. Had the 
speed been reasonably reduced I do not think the 
liabilily of contact with the Davies wharf would 
have been so apparent, and would not have oc- 
casioned the fatal order of ‘helm to starboard,’ and 
without this I think the Dodge would havé 
passed through the draw without any mishap. And 
that conclusion as to the speed of the Dodge in 
passing through the bride contains the answer to 
.the contentions that the master of the Dodge 
navigated his ship with reasonable care, and that the 
accident was inevitable.” 

It appears, therefore, that both the trial 
Judge and the President have found that 
the collision was due to the negligence of 
the master in proceeding at an excessive 
speed of four knots, and while at that 
speed and while still partly under the 
bridge negligently starboarding the helm 
Bo as to avoid the wharf about 530 feet 
ahead. The speed alone did no harm, but 
it was the fatal order of helm to starboard 
without which no damage would have 
been done. On this view of the case their 
LorJships observe that this allegation of 
negligent helm action was not pleaded, 
and what is of moreimportance that not 
a single question was addressed in cross- 
examination to the master or either of 
the officers or to the fisherman pilot sug- 
‘gesting that any such helm action had 
been tuken. The second officer in the 
stern had a foot on the runway where 
the rudder chain and rods pass: and had 
to move his foot when the helm was ported 
just before the collision. He as well as 
other persons on deck could have spoken 
to the helm action suggested. The Officers 
all spoke to the ship being fairly centred, 
and spoke only of the porting to avoid the 
collision. In these circumstances it appears 
to their Lordships wrong to impute toa 
navigating officer of experience or indeed 
to any navigator a specific negligent act 
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of commission, when his opponents, having 
him in the witness-box, have not suggested 
either to him or bis witnesses that he did 
the act complained of. For these reasons 
inasmuch as the decision is based entirely 
upon the finding of a specific act of 
negligence which was not pleaded, and 
not investigated at the trial, their Lordships 
are of opinion that the decision below 
cannot stand. Faced with the difficulty 
Counsel for the respondents argued 
strenuously before their Lorcships that the 
finding was quite unnecessary. This wag 
a case, he said, where a vessel in full 
daylight ran into a stationary object as it 
might have into a vessel at anchor: and 
in such circumstances there was a pre- 
sumption in fact of negiigence from which 
the onus was on the defendant to clear 
himself. He cited the well-known cases 
of City of Peking (1) and Merchat 
Prince (2). The answer to this is that 
such was not the case made in the plead- 
ings or at the trial nor is there a trace of it 
in the judgments. If the case had been made 
the evidence might have been added to, 
and there might well have been further 
consideration of the effect of the current 
to northward, the existence of which the 
trial Judge found, though the President 
thought it of little importance. Having 
fought the case on specific allegations of 
negligence, it is too late to invite this 
Board to decide the case upon a different 
allegation upon which their Lordships have 
not the assistance ot the findings of either 
of the Courts in the Dominion. For these 
reasons the appeal must be allowed, the 
judgments of the Exchequer Court affirm- 
ing the decree of the local Judge in 
Admiralty should be set aside and the 
action should be dismissed. The plaintiff 
must pay the costs of the appeal to the 
Exchequer Court and to His Majesty in 
Souncil and the costs of the action, save 
in so far as they have been increased by 
the costs of the issue raised by para. 
12 of the defence, which costs must be 
paid by the defendants to the plaintiffs 
with a set-off of costs. Their Lordships 
will humbly advise His Majesty accord- 
ingly. 

N. Appeal allowed. 

(1) (1889) 14 App. Cas. 40; 58L J P O64; 61LT 
836; 6 Asp. M 96 


4 p. M O 396. 
(2) (1892) P 179; 67 L T 251; 7 Asp. M O 208. 
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PATNA HIGH COURT 
Civil Appeal No. 1118 of 1933 
September 13, 1935 

f Faze ALI AND LUBY, JJ, 

BACHU TANTI AND OTAERS — APPELLANTS 

versus 
NATHUNI SINGH— RESPONDENT 

; Bengal Tenancy Act (VIII of 1885), s. 153—Suit for 
rent — Defence that raiyati rights in land had been 
purchased by defendant's uncle—Question of title 
between parties having conflicting claims, whether 
involved—A ppeal,if barred by s. 153, 

The plaintiff sued for arrears of rent alleging 
that thedefendants were his shikmi tenants. The 
defendants repudiated the claim on the ground 
that the raiyati rights in the Jand had been purchased 
hy their unclewho was also manager of the joint 
Hindu family to which the defendants belong- 


oF eld, that a question relating to title to land 
between the parties having a conflicting claim thereto 
had to be decided and hence appeal was not barred 
by s. 153, Bengal Tenancy Act, Babua v. Sarli (1), 
referred to. 

C.A. from appellate decree of the 
Sub-Judge, Muzaffarpur, dated January 21, 
1933. 
` Mr. S. K. Mitra, for the Appellants. 

“Mr. Nirode Chandra Ray, for the Res- 
pondent. 

Fazl Ali, J.—This appeal which is valued 
at Rs. 19-14-0 arises out of a suit for 
recovery of shikmi rent which was dis- 
missed by the Court of first instance but 
decreed on appeal. The only point urged 
before us in this second appeal which has 
been preferred on behalf of the defendants 
is that no appeal lay from the decision of 
the Munsif in this case and the decision of 
the Subordinate Judge therefore is without 
jurisdiction. In order to understand the 
true position, it will be necessary to refer 
briefly to the respective cases of the parties. 
The plaintiff's case was that the defendants 
were his shikmi tenants and they were 
liable to pay an annual rent of Rs. 4-4-0 
including cess. The defendants on the 
other hand asserted that the plaintiff could 
not recover rent from them asthe raiyati 
rights in the land had been purchased by 
their uncle Gobardhan. In para.4 of the 
written statement filed by defendant No. 3 
it was stated that Gobardhan was the 
manager of the joint family to which the 
defendants belonged and it was further 
stated in paras. 5 and 6 that the defendants 
had constructed a house and had paid 
rent for the yearsin suit to the proprietor 
of the village. The trial Court accepted 
the case of the defendants but the lower 
Appellate Court held that the defendants 

“had failed to establish the alleged oral sale 
of the disputed land toGobardhan and that 
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they were shikmi tenants as alleged by 
the plaintiff. 5 

The question to be determined is whe- 
ther the decree of the first Court decided a 
question relating to title to land or ta 
some other interest in the land as between 
parties having conflicting claims thereto. 
If itis held that sucha question was not 
decided, no appeal lay from the decision 
of the Munsifunder s. 153, Bengal Tenancy 
Act, but if itis held that such a question- 
was decidel an appeal did lie. Mr. 5. 
K. Mitra who appears on behalf of the ape 
pellant has drawn my attention to certain 
cases in which it was held that a mere 
decision that the relationship of landlord 
and tenant does not exist between the 
parties will not make the case appealable 
if it is otherwise not appealable under 
s. 153. Learned Counsel has also laid 
some stress on the expresssion ‘having 
conflicting claims thereto” and contends 
that this expression must not be lost sight 
of in determining whether a question of 
title has been decided or not. The lower 
Appellate Court has considered the very 
argument which has been advanced in 
this case and overruled it on the ground 
that the present case is covered by a 
decision of this Court in Babua v. Sarli 
(1). In that case the plaintiff brought a © 
suit for rent against ‘the defendants 
claiming that she was a raiyat of the 
land and the defendants were her under- 
raiyats and liable to pay rent to her and 
the defendants denied that they were 
under raiyats under the plaintiff but pleaded 
that their father had purchased the land 
from the heir of the admitted previous 
raiyat of the land and that they had been 
holding the land as the raiyat of the 
land. 

Both the trial Court and the first Appel- 
late Court found that the plaintiff had 
been in possession for a number of years 
and that the defendants had failed to prove 
that they ever held the land as raiyats of - 
the landlord. In these circumstances it 
was held that a second appeal was not 
barred under s. 153, Bengal Tenancy Act, 
as the Courts below had decided a question 
of title between the parties having con- 
flicting claims thereto. The only point 
of distinction between the case to which 
I have referred. and the present case is 
that in the previous case the defendants’ 
plea was that the land had been purchased 
by their father, whereas in the present 

(1) 200 W N 1352; 39 Ind. Cas, 233; A IR 1916 
Pat, 138. < 
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. Case the land is- said to have been pur- 
chased by their uncle. Learned Counsel 
for the appellant further maintains that 
the fact that Gobardhan was not impleaded 
in the suit as a defendant is an important 
distinguishing feature of this case. But 
it appears to me that that fact. by itself 
should not make any difference inasmuch 
asthe defendants asserted in their written 
statement that Gobardhan had purchased 
the land as manager of the joint family 
and that they themselves had paid rent 
of the land to the maliks. By making 
these allegations they raised a direct issue 
as to title as between themselves and the 
plaintiff and that issue had to be decided 
by both the Courts below. Section 153 
provides that even though a case may 
. otherwise fall under that section, the right 
of appeal will not be taxen away, if a 
question relating to title to land as between 
the parties having a conflicting claim 
_thereto has been decided. There can be 
no doubt that such a question was decided 
_inthis case by the trial Oourt and that 
_ appears to me to be sufficient to dispose 
of the preliminary objection raised on 
behalf of the appellant, Learned Counsel 
contends that no question as to title could 
be raised unless Gobardhan was impleaded 
as a defendant in the suit. The section 
however does not make any reference to 
- tho necessity of impleading all the neces- 
„Bary parties in the suit and all that is 
_ required is that the question of title should 
‘have been’ decided. This condition, as I 
have already stated, is fulfilled in the 
“present case and it appears to me there- 
` fore that-the appeal to the District Judge 
“was competent and the Subordinate Judge 
had jurisdiction to deal with it, 


“The only other argument which is put 
‘forward on behalf of the appellant is that 
. no decree can be passed in the present suit 
.a8 Gobardhan, who according to the defen- 
dants was a member of the joint family 
has not been made a party. The plaintiff 
‘however cannot be bound by the allegations 
made by the defendants and cannot be 
deprived of a decree merely because the 
defendants alleged that Gobardhan had 
some connection with the family. As has 
been pointed out by the learned Advocate 
for the respondest at no previous stage of 
the present litigation was it contended on 
behalf of the defendants that the suit 
should fail for non-joinder of a necessary 
party or that it could not proceed in the 
absence of Gobardhan, In these circum- 
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stances I would dismiss the appeal with 
costs. 


Luby, J.—I agree. 
N. 4 | Appeal dismissed. 





PATNA HIGH COURT ‘ 
Civil Revision Petition No. 274 of 1935 
October 25, 1935 


Wort, J. 
Rai SASHI BHUSAN PRASAD SINGH— 
-— PLAINTIFF—PETITIONEBR 


versus 
Rai Bahadur DALIP NARAIN SINGH , 
AND OTHERS —DEFENDANTS— 
OPPUSITE PARTY 

Waiver—Right of litigant to waive rights under 
siatute—Limitations. LA Wé 

There is nothing to prevent any litigant waiving 
any right he may have under the Civil Procedure 
Oode, or under any statute for that matter, unless 
the waiver of the right or the absence of the right 


makes any particular matter illegal. 


O. Rev. P. from an order of the Subordi- 
nate Judge, Monghyr, dated June 18, 1935, 

Messrs. B. N. Mitter and Rajkishore 
Pandit, for the Petitioner. 

Messrs. A. B. Mukharji and B.-B. Saran, 
for the Opposite Party. 

Judgment.—This is a hopeless appli- 


cation. The defendants during the course 
of the trial made an application under 


“O0. X XXIII, r. 9 of the Code of Civil Pro- 


cedure to dispauper the plaintiff, Proper 
notice was given but was waived by the 
defendants. Now the petitioner comes 
before me praying that the order of the 
Judge dispaupering him be set aside on 
the ground that it was made without 
jurisdiction. As Mr. Mitter argues that 
the Rule is mandatory, I suppose the effect 
of that argument is that the law will now 
allow him to waive the benefit which he 
has under the Rule. That argument is 
entirely without foundation. There ig 
nothing to prevent any litigant waiving 
any right he may have under the Oivil 
Procedure Code or under any statute for 
that matter, unless the waiver of the right 
or the absence of the right makes any 
particular matter illegal. 

The Rule is discharged with costs: hear- 
ing fee two gold mohurs. . 

N. Rule discharged, 


fi 
MADRAS HIGH COURT 
Second Civil Appeal No. 768 of 1933 
August 5, 1935 
WADSWORTH, J. | 
KANTHIMATHI AMMAL—2nd 
DEFENDANT — APPELLANT 
i VETSUS 
GANESA IYER — PLAINTIFE— 
RESFONDENT 
Civil Procedure Code (Act V of 150984, s 2, 
0. XLIV, r. 1—Order rejecting application for 
‘leave to appeal as a pauper, whether a decree 
— Appealability—Omission to hear applicant and 
to givetime for payment of deficient court-fee— 
Legality of order. 


‘An Appellate Court does not act illegally in 
disposing of an application for leave to appeal 
as a pauper in chambers in a summary manner 
‘without hearing the applicant and without giving 
him time forthe payment of thedeficient court- 
‘fee, though the general practice of the Court is 
to give the pauper appellant an opportunity to show 
that the decree against which he wishes to appeal 
-is contrary to law. In re Paramsivam Pillai (4), 
followed. 

Where an order rejecting an application for 
leave to appeal as a pauperis infact a rejection of 
the appeal itself, the order is appealable as a decree 
Ayyanna v. Nagabhushanam (1), Zamindar_of Tuni 
v. Banayya (2) and Saminatha Ayyar v. Venkata- 
subba Iyer (3), followed. S 

8. C. A. against the decree of the District 
Court of Trichinopoiy, dated February 10, 
1933 and made in 8. R. No, 322 of 1933 
(O.P. No. 12 of 1933) preferred against the 
decree of the Court of the District Munsif 
‘of Trichinopoly in O. 8. No. 415 of 


1931. 


Messrs. A. V. Narayana Swami Ayyar 
and M. V. Natesan, for the Appellant. 

Mr. K. Bhashyam Ayyangar, for the 
Respondent. 

Judgment.—This appeal is preferred 
against the rejection of an appeal on 
the ground that the petition for leave 
to appeal in forma pauperis was refused. 
‘A preliminary objection is taken that 
no appeal lies. It seems to me that this 
objection must fail. Although in terms 
the learned District Judge's order is 
‘merely a rejection of the application to 
appeal in forma pauperis, it is in fact 
a rejection of the appeal itself and 
following the lineof decisions of this 
Gourt,, Ayyanna v. Nagabhooshanam (1), 
Zamindar of Tuni v. Banayya (2) and 
Saminatha Ayyar v. Venkatasubba Iyer (3), 
I must hold that the rejection of an ap- 
peal for a preliminary defect is a de- 
cree within the definition in s. 2 of the 
Civil Procedure Code. The order of the 

(1) 16M 285. 

(2) 22M 155; 8M LJ 304, 

(3) 27 M21; 13M LJ 300, 
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learned District Judge is in the following 
terms : 

“I have carefully read this judgment and the 


appeal memorandum. I see no reason to think 
that the decree is contrary to law or erroneous 


or unjust, This application is, therefore, 
rejected.” i 
The Vakil who appeared for the 


appellant in the District Court has filed 
an affidavit to the effect that this order 
was passed inchambers without hearing 
the appellant or his Vakil and without 
giving an opportunily to pay court-fee. 
For the disposal of this appeal I assume 
these allegations to be correct though they 
respondent to be 
quite accurate. It is argued that this 
summary procedure is not only contrary 
to the usual practice of the Court but is 
illegal. There is no difficulty in finding 
that the alleged procedure is unusual. The 
general practice of this Court and of Ap- 
pellate Courts in moffussil is to give the 
pauper appellant an opportunity of argu- 
ing that the decree against which he 
wishes to appeal in forma pauperis is un- 
just and contrary to law. It is alo 
undoubledly the practice of most Courts on 
coming to an adverse conclusion on a 
pauper application to give the appellant 
some time in which to pay the court-fee. 
But the mere fact that this is the usual 
practice is not in my opinion sufficient 
to make it law. i ; 

On the question of the necessity of hear- 
ing a pauper appellant before rejecting 
his appeal, O. XLIV, r. J, is in terms 
opposed to the prevailing’ practice. The 
proviso to r. 1 says “provided that the 
Court shall reject the application unless, 
upon a perusal thereof and of the judgment 
and decree appealed from it sees reason 
to think that the decree is contrary, etc.” 
This proviso contains no indication that it 
is either necessary or desirable for the 
Judge to hear the party before- passing 
orders of rejection. Iam fortified in the 
view that no hearing is legally necessary 
by the ruling in the case In re Paramsivam 
Pillai 28 Ind: Cas. 957 (1) (4). : 

As to the supposed obligation to give a 
pauper appellant time to pay court-feé, 
not only dces this procedure involve the 
assumption that a man ‘who has. falsely 
‘alleged himself to be unable to pay court- 
fee should be given time to pay it, but 
it also involvesthe assumption that the 
provisions of s. 149 of the Civil Procedure 
Code under which the Court may in its 
discretion allow a person to pay a defi- 


(4) 82 Ind, Cas, 957 (1); A I R 1916 Mad, 636, ` 
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cient court-fee, do not mean what they 
say. If the Court has a discretion to allow 
time, surely it also must have a discre- 
tion to disallow time and the argument 
that a discretion to grant an indulgence 
implies an obligation to grant that indul- 
gence, seems to me to be meaningless, In 
this view [ hold that the lower Appellate 
Court did not act illegally if it disposed 
-of this application in chambers as alleged 
by the appellant in a summary manner 
without hearing the applicant and without 
giving time for payment of the deficient 
court-fee. I must, however, guard myself 
against any indication of disapproval of 
the present practice whereby in such 


matters pauper applicants are usually 
heard. The appeal is dismissed with 
costs. 

A. Appeal dismissed. 


PATNA HIGH COURT 
Oriminal Revision No, 500 of 1935 
October 31, 1935 
RoOWLAND, J. 
SHEONANDAN RAM-—PRTITIONER 
versus 
EMPEROR—Oprostte Parry 

Bihar and Orissa Excise Act (II of 1915), ss. 47, 
87—Offence under s. 47—Cognizance taken by First 
Class Magistrate not especially empowered by Local 
Government— Absence of report of Excise Oficer— 
Proceedings under s. 47, validity of. 

Under s. 87, Bihar and Orissa Act, & Magistrate 
cannot take cognizance of an offence under 8, 47 of 
the Act except on his own knowledge or suspicion 
or on the complaint or report of an Excise Officer. 
The power to take cognizance on his own knowledge 
or suspicion is not one of the ordinary powers of 
a Magistrate of the First Olass, Where, therefore, 
a Magistrate of the First Class who has not been 
especially empowered by the Local Government, 
takes cognizance of the offence, his proceedings are 
void, Consequently where Cognizance has been 
taken by such a Magistrate of an offence under s, 47, 
the proceedings are bad in law in the absence of 
a proper report from an Excise Officer. 

Or. Rev. from an order of the Sessions 
Judge of Sambalpur, dated August 24, 
1935, modifying an order of the Deputy 
Magistrate of Purulit, dated July 26, 
1935. 

Messrs; Rai Guru Saran Prasad, Anand 
Prasad and Rai Paras Nath, for the Peti- 
tioner., | i 

Mr.. K. K. Banerjee, for the Assistant 
Government Advocate, for the Crown. 

Judgment.—The petitioner Sheonandan 
Ram has been convicted under s, 47 (a) 
of the Bihar and Orissa Excise Act (1915) 
and sentenced to three months’ rigorous 
dmprisonment, The whole proceedings are 
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impeached as being illegal from the 
outset in consequence of the manner in 
which they were instituted. 

The story was that the applicant ig 
manager on behalf of Baldeo Sahu the 
license-holder of a liquor shop at Khunti 
P. S. Chandi, that on July 4, 1935, a hat 
was being held at Amra, about five miles 
from Khunti and that the petitioner with 
other servants of the license-holder took a 
large quantily of liquor to the hat and 
they were doing a brisk business in the 
sale of this liquor. Information of this 
reached the ears of Mr. Biseswar Patnaik, 
a Deputy Magistrate of the First Class 
who was in camp not far away. This 
gentleman decided to take action and went 
in that direction. He found that certain 
articles had been kept in the house of a 
chaukidar named Maheswar Tanti in Village 
Lengdi. He then sent word to the Police 
Sub-Inspector at Chandi stating the fact 
of recovery of the articles and adding 
“Please come here at once to investigate”, 
The Sub-Inspector treated this as a first 
information and investigated. He submit- 
ted to the S. D. O.a charge sheet similar 
to the charge sheets ordinarily submitted 
in the case of a cognizable offences and 
on July 9, 1935 the N. D. O. recorded the 
following order : 

“Cognizance is taken on the charge-sheet received 


against the accused for trial on July 16, 1935. Put 
up onthat date”, 


The objection taken to these proceed- 
Ings is based on s. 87 of the Bihar and 
Orissa Excise Act, the relevant portions of 
which run thus: 

“No Magistrate shall take cognizance of an offence 
teferred toin s. 47 except on his own knowledge 
or suspicion or on the complaint or report of an 
Excise Officer or an officer empowered in this behalf 
by the Local Government,” 


Jt is clear that cognizance was not taken 
by the S.D, O. on his own knowledge or 
suspicion. It is clear that cognizance was 
not taken on the complaint or report of 
any Excise Officer and it isnot suggested 
that either Mr. Patnaik or Babu R. D. 
Sinha, the Sub-Inspector of Ghandi was 
an officer empowered by the Local Govern- 
ment to complain of an offence under 
5. 47. Therefore, it seems clear on a plain 
reading of the section that the S. D. O. 
was forbidden by s. 87 to take cognizance 
of the offence alleged to have been 
committed by the petitioner and the 
co-accused, But it has been suggested 
for the Orown that cognizance of the 
offence was taken by Mr. Patnaik who is 
a. First Class Magistrate on his owg 


420) 
knowledge or suspicion so that the sub- 
‘sequent proceedings are regular. But a 
reference to the Third Schedule of the Code 
of Criminal Procedure shows that the power 
‘to take cognizance on his own knowledge 
or suspicion is not one of the ordinary 
powers of a Magistrate of the First Class. 
It is a power with which a Magistrate of 
“the First Class may be invested by the 
Local Government urder s. 37 of the Code 
-read with Sch. IV. I have referred to the 
Civil List and it does not appear that 
Mr. Patnaik has been especially empower- 
‘ed. Section 530 (k) enacts that if any 
Magistrate not being empowered by law 
‘in this behalf takes cognizance under 
‘8. 190; sub-s. (1), cl. (c) of an offence, his 
‘proceedings shall be void. Therefore, the 
‘argument that the proceedings can be 
‘regularised by supposing cognizance to 
-have been taken by Mr. Patnaik is not 
‘sustainable. 
< The result is that the whole of the 
proceedings against the accused are bad 
‘in law in the absence of a proper report 
from an Excise Officer. The conviction 
must be set aside and the petitioner will 
‘be discharged from bail without prejudice 
to anything that may be done hereafter 
in properly constituted proceedings. 

NG Conviction set aside. 
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RANGOON HIGH COURT 
First Civil Appeal No. 26 of 1935 
i June 24, 1935 

BAGULEY AND Ba U, JJ. 
. MA KYI AND OTBERS—ÅPPELLANTS 


; versus 

P.R. M. A. OT. V.R. CHETTYAR lieu 
—RESPONDENTS 

. Civil Procedure Code (Act V of 1908), O. II, r. 2— 

Settlement of single debt due—Promissory notes and 

mortgage executed—Suit on notes — Subsequent suit on 

mortgage, whether barred —Notes outstanding and rights 

thereunder enforceable— Right of action on settlement 

of accounts, whether kept suspended, 

Where the original obligation is single and entire, 
but when one party has chosen to execute separate 
documents for portions of the obligation and the other 
party haschosen to accept the said documents each 
document constitutes a distinct cause of action. Con- 
sequently, where in pursuance of settlement of 
accounts promissory notes and mortgage are executed 
and a suit is filed only on promissory notes, a sub- 
sequent suit on the mortgage is not barred by O. II, 
r.2, Civil Procedure Code, since the notes and mort- 
gage constitute distinct causes of action even though 
made in settlement of single debt. 

[Case-law referred to.] $ f 
: Where by way of settlement of accounts promissory 
notes are executed, the notes must be treated as con- 
ditional payment of amount found due and so long 48 
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the notes are outstanding and so long as the rights 
thereunder are enforceable the right of action based 
on settlement of accounts is suspended. - 

F. ©. A. from a decree of the .District 
Court, Amherst, dated November 10, 1934. 

Mr. Beeacheno, for the Appellants. 

Mr. Darwood, for the Respondents. 

Ba U,J.—This appeal arises out of a 
suit filed by the respondent Chettyar for 
recovery of Rs. 11,935-8-0 alleged to be due 
as principal and interest on an equitable 
mortgage. The first defendant-appe:lant, Ma 
Kyi, is the mother of defendant-appellants 
Nos. 2to 5, They had money transactions 
with the plaintiff-respondent, Chettyar, since 
1927 and on March 17, 1930, a settlement 
of accounts took place. A sum of Rs, 10,500 
was found due and in respect thereof Ma 
Kyi and herchildren passed two promissory 
notes, one for Rs. 9,000 and the other for 
Rs. 1,500. They also deposited the - title 
deeds of some of their landed properties 
to secure the said two amounts. A year 
later a sum of Rs. 1,700 was found due as 
interest on these two promissory notes and 
a promissory -note for the said amount 
was given by Ma Kyi and her 
children. Three years later, that is, 
on April 17, 1934, Ma Kyi and her children 
transferred two pieces of paddy land alleg- 
ed to be covered by the equitable mortgage 
to defendant-appellant No. 6. month 
after the transfer the respondent, Ohettyar, 
sued Ma Kyiand her eldest son, Pe Aung, 
(defendant-appellant No. 2) in Civil 
Regular No. 29 of 1934 of the Sub-Divisional 
Court of Amherst for recovery of money 
due on the promissory note for Rs. 1,500 
and the promissory note for Rs. 1,700 and 
asked for a personal decree only as against 
them. He waived his claim against the 
other children of Ma Kyi on the ‘ground 
that his claim as against them was barred 
by time, Ma Kyi and her.son, Pe Aung, 
first contested the suit by filing a written. 
statement but subsequently admitted the 
claim. A personal decree was accordingly 
passed with costs. A month after he had 
obtained the decree in the aforesaid suif, 
the respondent, Chettyar, sued for Rs. 9,000 
and interest due thereon. He prayed for 
a mortgage decree not only against Ma Kyi 
and her four children as mortgagors but 
against defendant-appellant No. 6 asa trans- 
feree of the two pieces of land described 
above. ae 


The 6th defendant-appellant denied that 
the lands which he had purchased from Ma 
Kyi and her children were covered by the 
mortgage. The other defendants-appellants 
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not only made common cause with him on 
this point but pleaded that the suit was barr- 
ed by O. II, r. 2, Civil Procedure Code. They 
contended that the respondent, Chettyar, 
should have sued for all the three sums, 
namely Rs, 9,000, Rs. 1,500 and Rs. 1,700 
and interest due thereon in one suit inas- 
much as they arose out of one transaction, 
namely, a settlement of accounts and as 
they were secured by one mortgage. 

The District Judge found against the 
defendants-appellants on both the pleas 
and decreed the suit as prayed with cots. 

he same points have now been raised 
for decision. The case as put forward by 
the Advocate for the defendants-appellants 
in amplification of the plea that the present 
sult is barred by O. II, r. 2, Civil Procedure 
Code, is this that there was only one debt, 
namely, asum of Rs. 10,500 found due at 
the szttlement of accounts, that therefore 
there was only one obligation to pay and 
for the due performance of the said obliga- 
tion the title deeds of some landed properties 
were given as collateral security and that 
consequently the obligation and the col- 
lateral security form one cause of action 
within the meaning of the Explanation to 
O. II, r. 2, Civil Procedure Code. The 
learned Advocate further submits that the 
passing of the two promissory notes for 
Rs. 9,000 and the other for Rs. 1,500 was 
nothing more than to facilitate the payment 
of the debt, Rs. 10,500, and the failure to 
discharge the promissory notes does not 
give rise to a distinct cause of action. 

That is where the fallacy of the argu- 
ment lies. When the two promissory notes 
were given by Ma Kyi and her children and 
accepted by the respondent, Chettyar, they 
must be treated as conditional payment of 
the amount found due at the settlement of 
accounts. Solong asthe promissory notes 
were outstanding and so long as the rights 
thereunder are enforceable, the right of 
action based on the settlement of accounts 
is kept suspended: Maung Chit v. Roshan N. 
M. A. Karem Oomer & Co. (1) at p. 9045. 
Though the original obligation was single 
and entire, yet when one party has chosen 
to execute separate documents for portions 
of the obligation and the other party has 
chosen to accept the said documents, each 
document constitutes a distinct cause of 
action: Sesha Ayyar v. Krishna Ayyangar 
(2), at p. 1037, Anantanarayana Iyer v. Savi- 

(1) 12 R 500; 152 Ind. Oas. 1038; AIR 1934 Rang. 


389; 7 R Rang. 184 (F, B.). 
(2) 24 M 98. 
“Page of 12 R.—[Ed]. 
[Page of 25 M.—|Hd 


139-91 & 92 
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thri Ammal (3), at p. 155*, Mandal & Co, Vs 
Fazul Ellahie (4) at p. 832f and Umed 
Dholchand v. Pir Saheb Jiva Miya (5). 

I have read through all the cases cited 
by the Advocate for the appellants in sup- 
port of his contention but none of thera 
specifically deals with the point in issue. 
The only case that is in favour of this 
proposition of law is Preonath Mukerji v. 
Bishnath Prasad (6). In that case the 
father of the defendant gave a promissory 
note for Rs. 700 to the plaintiff who was 
his medica] adviser in part payment of 
his fee at the rate of Rs. 100 a day for 
13 days and forthe balance Rs. 600, the 
defendant’s father promised to do some 
legal work for the plaintiff. Before he 
could do any work for the plaintiff, the 
defendant’s father died; whereupon the 
plaintiff first sued for the recovery of money 
due on the promissory note and subse- 
quently sued for the recovery of the balance, 
Rs. 600. The defence was that the second 
suit for Rs. 600 was barred hy s. 43, Civil 
Procedure Code of 1887 which now corres- 


ponds to O. II, r. 2 of the present Code. 


In upholding this defence the Judge said; 

“The contention therefore that the cause of action 
on the promissory note is one cause of action, and 
the cause of action for the recovery of the balance 
of Rs. 600 forms another cause of action, is not well 
founded. The cause of action is in reality, as wə 
hav said, the breach of the agreement to pay Rs. 10) 
per diem for attendance at Hardwar.....When then 
the plaintiff instituted his suit for the recovery of 
the amount of the promissory note he ought, in our 
judgment, to have included in his plaint aclaim for . 
the balance of Rs. 600”. i Pa 

The correctness of this decision has been 
doubted by the same High Court in a later 
case: Beni} Ram v. Ram Chander (7) | 
at p. 562+ where the Judges said ; 

“Strong reliance is placed on a decision of this 
Court in Preonath Mukerji v. Bishnath Prasad (6). 
It seems to us that the correctness of this decision 
is somewhat doubtful”, i 

The Madras High Court has pointedly 
dissented from that decision in Anantana- | 
rayana Iyer v, Savithri Ammal (3). For 
these reasons the contention of the Advocate | 
for the appellants that, the present suit is 
barred by O. II, r. 2, fails. ‘The next ques- 
tion is purely a ques:ion of fact and the 
question is whether the two pieces of land 


(3) 36 M 151; 13 Ind. Oas. 458: (1912) M W N 59; 11 
MLT 63; 22 MLJ 281, 

(4) 41 Ò 825; 26 Ind. Cas. 203; A I R 1915 Oal. 
126 < 


(5) 7B 13k 

(6) 29 A 256; 4 A L J 85;A WN 1907; 41. 

(7) 35 A 560; 26 Ind, Oas. 302; A IR 1914 All. 491; 
12 A LJ 959. 
—*Page of 36 M.—[ Ed], 

+Page of 41 O,—|Hd.] 

#Page of 30 A,—| Ed, 
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described as Items Nos. 4 and 5 in para. 2 
(e) of the plaint are covered by the mort- 
gage or not. Onthe evidence of Pe Aung, 
defendant-appellant No. 2, himself, the 
question must be answered in the affirma- 
tive. In the course of his cross examination 
he says: 

“Demands were made for tax tickets every year 
by the plaintiff; we made over tickets every year 
until last year, In the first year the tax tickets were 
made over by mistake being mixed up with other 
tax tickets. In the following years Chockalingam 


said: “Never mind, make them over.” ‘So, we made 
them over", 


It is impossible to believe that a man 
of Pe Aung’s standing and intelligence 
would make over tax tickets of lands not 
covered by the mortgage to the Chettyar 
simply because the latter asked for them. 
He made them over because the lands 
were under mortgage to the Chettyar. For 
these reasons I would confirm the decree of 
the lower Court and dismiss the appeal 
with costs. f 

Baguley, J.—I agree. 

D. Appeal dismissed. 


| 


PATNA HIGH COURT 
Civil Appeal No. 1051 of 1932 
September 10, 1935 
Fazy ALI AND Lousy, JJ. 
AJODHYA PRASAD SINGH— 
PLAINTIFF—APPELLANT 
Versus 
AMINUDDIN AHMAD ASGHAR YUSUF 

AND OTHERS—DBEFENDANTS— RESPONDENTS 

Bengal Tenancy’ Act (VIIL of 1885), 8. 12— Ten- 
ants of mukarrari tenure relinquishing their tenure 
in favour of one of them—Such person made liable 
for rent—No valuable consideration for relinquish- 
ment—Hkrarnamas, if deeds of transfer, 

Certain registered ekrarnamas by tenants of 
mukarrari tenure recited that the executants thereof 
without any compulsion or duress disclaimed and 
relinquished their own mukarrari title in respect of 
their shares in the tenure and that from a particular 
date the tenant in whose favour it was executed 
was theowner ofthe entire mukarrari tenure and 
that he and his  successors-in-interest were only 
liable to pay the rent ofthe tenure. No valuable 
consideration was mentioned in the deeds è 

Held, that the deeds must be regarded as deeds 
of transfer in essence and might well be construed 
to be deeds of gift. Hemendra Nath Mukherji v. 
Kumar Nath Roy (1), relied on. 

C. A. from the appellate decree of the 
District Judge, Gaya, dated March 2, 
1932. 

Mr. K. Husnain, for the Appellant, 

Messrs, G. S. Prasad and Syed Ali Khan, 
for the Respondents. 

Fazl All, J.—This appeal arises out of a 
suit instituted by the plaintiff-appellant for 
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recovery of rent for the years 1333 to 1336 

in respect of a mukarrari tenure, The 

trial Court decreed the suit against all the 
defendants but the learned District Judge 
on appeal modified the decree of the Munsif 

by decreeing the suit only against defend- 

ant No.4. He passed a decree against de- 
fendant No. 4 only because before the 
period for which the rent is said to be dus 
the tenant-defendants had executed two 
ekrarnamas under which it was made clear 
that only defendant No, 4 was to be deemed to 
be the mukarraridar and that he was solely 
liable for payment of rent for the tenure, 

Now, it is not denied that the tenure is 

transferable: but itis said that the ekrar- 

namas in question which have been describ- 

ed somewhat loosely by the learned Dis- 

trict Judge as deeds of relinquishment do 

not create title and donot amount to a 

deed of transfer as contemplated in s. 12, 

Bengal Tenancy Act. That section states 
that a transfer of a permanent tenure by 

sale, gilt or mortgage (other than a transfer 

by sale in execution of a decree or by sum- 

mary sale under any law relating to patni 

or other tenures) can be made only by a 

registered instrument. It is conceded that 

the ekrarnamas in question are registered 

instruments, but it is said that they were 

not registered either as deeds of conveyance 

or deeds of gift. It ie also contended that 

the landlord’s fee was not paid in this case 

though it is required to be paid under 

s. 12 in casesin which the tenure is trans- 

ferred in the manner indicated in the. 
section, 

The learned District Judge has overcome 
these objections by relying on Hemendra: 
Nath Mukherji v. Kumar Nath Roy (1), 
in which a deed of relinquishment was con- 
strued to be a deed of conveyance, not- 
withstanding the fact that it was not 
stamped with an ad valorem stamp but 
only as. a deed of release and notwithstand- 
ing the fact that the landlord’s fee was not 
paid. This decision is of unquestionable 
authority andit was approved of by the 
Judicial Committee of the Privy Council 
in Surapati Roy v. Narayan Mukherji (2). 
The only question is whether in the present 
case the ekrarnamas in question can be 
held to amount to a transfer, Now, these 
ekrarnamas recite that the executants there- 
of without any compulsion or duress dis- 
claim and relinquish their own mukarrari 


(1) 12 O W N 478. 

(2) 50 O 680; A I R 1923 P O 88; 73 Ind. Cas, 193; 
50 I A 155; 45M L J 219; 18 LW 681;33M LT 
314; 39 OL J 26; 28 OW N 517 (P 0), 
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title in respect of their shares in the 
tenure. They also recite that from a 
particular date the defendant No. 4 was 
the owner of the entire mukarrari tenure 
and that he and his successor-in-interest 
were only liable to pay the rent of the 
tenure, The substance of the deeds thore- 
fore is that the executants thereof other 
than defendant No. 4 have ceased to be 
interested in the tenure and that the 
entire tenure has vested in defendant No. 4, 
Such a deed must be regarded as a deed 
of transfer in essence and might well be 
construed to bea deed of gift, inasmuch 
as no valuable consideration is mentioned 
in the deed. The parties are, as appears 
from the cause title closely related and 
the motives for conveying the property in 
gift need not be too minutely scrutinized. 
In these circumstances I am inclined to 
think that the learned District Judge was 
right in deciding the case upon the 
authority of Hemendra Nath Mukherji v. 
Kumar Nath Roy (1), and I would, there- 
fore, dismiss this appeal with costs to re- 
spondents Nos. 3, 4 and 6. 

Luby, J.—I agree. 

N. Appeal dismissed. 


ALLAHABAD HIGH COURT 
Second Civil Appeal No. 869 of 1933 

j April 16, 1935 

ALLSOP, J. 
Moulvi MUHAMMAD UMAR KHAN— 

DEFENDANT— APPELLANT 

VETSUS 
NAZIRUDDIN AHMAD MINAI—PLAINTIFT 


—RESPONDENT 

Malicious prosecution—Belated application to 
election officer to remove omission of name from 
rolls—Facts published in plaintiff's paper during 
pendency of application—Contempt of Court pro- 
ceedings suggested—Dismissal of proceedings—Suit 
Jor damages for malicious prosecution—Good faith 
— Reasonable and probable cause, 

The defendant, a practising lawyer, applied to the 
election oficer after the period for filing objections 
had expired, complaining that his name and his 
sons' names had been omitted from the electoral rolls 
and suggested an enquiry. The plaintiff published 
a notice in his paper stating the fact of the omis- 
sion and how the defendant had not discovered the 
fact till the period for making objections had ex- 
pired. The defendant then applied to the election 
officer in which hedrew that officer's . attention to 
the matter published inthe paper and suggested 
that it constituted contempt of Court. He asked 
that suitable action should be taken. The plaintiff- 
respondent appeared in answer tothe notice from 
Court and after the parties had been heard the 
Magistrate decided that there was no sufficient 
cause for proceeding and he dismissed the applica- 
tion of the defendant-appellant. The plaintiff insti- 
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tuted asuit against the defendant in respect of 
this application suggesting a prosecution for con- 
tempt of Court : 

Held, that in the circumstances it could not 
fairly be said that the defendant had no reason for 
thinking that the remarke, if they were made with 
reference to an officer of a Court of law, would not 
amount tocontempt. They were of course actually 
not made with reference to proceedings before such 
an officer, but at a time when the only proceeding 
actually before anybody was the enquiry into the 
omission of the names fromthe electoral rolls, an 
enquiry which was proceeding before an ese- 
cutive officer, namely, the officer in charge 
of such matters in connection with the election. 
Doubtless there was no question of any contempt of 
Court in these circumstances, but itcould not be 
said that the defendant was obviously notin good 
faith when he made the suggestion ‘which he did 
make andif he, without a proper consideration of 
the legal aspect of the matter, suggested proceed- 
ings against the respondent which could not pro- 
perly be taken, that in itself was not a sufficient 
ground for passing a decree in a suit for damages 
for malicious prosecution. It was doubtful if it 
could be said in the circumstances of this case that 
the appellant did institute a prosecution in any 
sense of the term against the respondent, but even 
if he did so, it could not be said that he had no 
reasonable and probable cause for so doing. 


B. C. A. from the decision of the Addi- 
a Sub-Judge, Basti, dated May 8, 
1933. 

Messrs. Mukammad Ismail, M. Waliul- 
lah and Mansur Alam, for the Appellant, 

Messrs. Harnandan Prasad and H.C, 
Asthana, for the Respondent. 

Judgment.—This second appeal arises 
out of a suit for damages for malicious 
prosecution. The defendant-appellant isa 
lawyer practising in Basti. He and his 
two sons wereenterad onthe electoral roll 
for the District Board, but when that roll 
was revised in the year 1931 their names 
were omitted. The period for making 
objections about entries in the rolls 
exipred in September 1931. On October 7, 
the appellant made an application to the 
Deputy Magistrate who was acting as the 
returning officer or election officer and 
was dealing with the preparation of the 
roll. He complained that his name and 
the names of his sons had been omitted 
and suggested anenquiry into the reasons 
why this had been done. He, at thesame 
time, said that if such an enquiry were 
made it would appear who the persons 
were who were concerned in the conspiracy. 
Then on October 15, 1931, the plaintiff. 
respondent, who is the editor of a paper 
called the “Insaf,” published a notice 
in which he said that he had learnt with 
surprise that the names of the appellant 
who was a pillar of the Aman Sabha and 
the names of his sons had been omitted 
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from ike District’ Board electoral roll and 
that they had not discovered this fact till 
the period for making objections had ex- 
pired. The appellant then made an ap- 
plication to the election officer in which he 
drew that officer's attention to the matter 
published inthe paper and suggested that 
it constituted contempt of Court. He 
asked that suitable action should be 
taken. 

I may mention that the first application 
of October 7, 1931, was directed to the Sub- 
Divisional Officer, but it appears that the 
Sub-Divisional Officer of that time was 
also the Election Officer. His name was 
Mr. Ahmad Husain. The second ap- 
plication was directed to the Election 
Officer as such, but for some reasons it 
was transferred to another Magistrate of 
the same name (Mr. Ahmad Husain) who 
issued a notice to the plaintiff to show 
cause why. he should not be reported to 
the High Court so that action for con- 
tempt of Court might be taken against 
him. The plaintiff-respondent appeared in 
answer to the notice and after the parties 
had been heard, the Magistrate decided 


that there was no sufficient cause for pro-. 


ceeding and he dismissed the application 
of the defendant-appellant. 
of this application suggesting a prosecu- 
lion for contempt of Court that the plaint- 
iff instituted the suit which has given 
rise: to the appeal. He obtained a decree 
for a sum of Rs. 475 as damages from 
the trial Court, but that was reduced to 
a sum of Rs. 150 by the learned Judge of 
the lower Appellate Court. 

Ithas been argued in second appeal 
that there was no cause of action for asuit 
for damages for malicious prosecution. It 
is said that there was no prosecution at 
all, Ithas been held in Ezid Bakhsh v. 
Harsukh Rai (1), that an application for 
leave to prosecute does not give risetoa 
cause of action for damages, for malicious 
prosecution. It dces not appear that this 
ruling has been dissented from expressly 
by this Court, but there have been cases 
in the High Court at Calcutta which 
suggest that an opposite view might be 
taken. I do not think it is necessary in 


the case before me to express any definite - 


opinion upon this point. 

Another argument was that there could be 
no cause for damages because the defen- 
dant-appellant had not in any way misled 
the Court when he made his application. 
The facts which he stated were entirely 

(1) 9 A 59; A WN 1886, 297, 
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true. There wasno doubt that the plaintiff- 
respondent had published the paragraph to 
which reference was made inthe applica- 


tion. Whether that paragraph amounied 
to contempt of Court was a question of 
law and it has been represented that 


where the facts are true, a person in- 
stituting a prosecution cannot be mulcted 
in damages merely because his notions of 
the law are incorrect. I have been referred 
tothe case of Mrs. M. J. Powell v. A.E. Hart, 
18 Ind. Cas. £25 (2). In the present case 
it does not even appear that the appellant 
was making any application or intending 
to make any application in a Criminal: 
Court. He addressed his application to the 
Election Officer and it does not appear that 
it was through any fault of histhat it 
was transferred by the Election Officer to 
another Deputy Collector who treated it 
as though it was a criminal complaint 
addressed to a Magistrate. In any case 
the facts stated were perfectly true. 

It has been argued “on bahalf of the 
defendant-respondent that the appellant 
must have known very well, as hewas a 
lawyer, that there was really no case for 
proceedings for contempt of Court because 
in the first place the words used in the 
paper were not such as would amount 
to contempt and, in any case, there was 
no proceeding in any Court which could 
be prejudiced by the use of those words. 
On a broad consideration of the matter 
it appears clear enough that the appel- 
lant was agitating. before the Election 
Officer the question of the removal of his 
name from the electoral roll and un- 
doubtedly he must have had the intention, 
which was afterwards carried into effect, 
that his name should be restored by the 


District Magistrate under the special 
powers which that Officer has in these 
matters. 


It was suggested apparently in the Courts 
below and to the Magistrate who was 


‘dealing with the contempt of Court matter 


that that contempt consisted in the fact ` 
that an impression was created that it 
was too late forthe appellant to get the 


electoral rolls corrected. On behalf of the 
respondent it is pointed out thatthe ap- 
pellant himse:f admitted in the first ap- 
plication which he made thatthe pe- . 
riod of limitation for putting in objections’: 
to the electoral roll had expired and that: 
there was, therefore, nothing in the para-* 
graphs in the paper which he himself had . 
not admitted to be true. It seems how-.. 
(2) 18 Ind, Cas, 925 : a 


1935 


ever that there was a possibility of having 
the roll corrected, as it ultimately was 
corrected. by the District Magistrate, and 
although probably nobody on a strict 
consideration of the matter would think 
that the statement in the paper that affect 
any question which was pending at the time, 
still it is not unnatural that a person who 
was affected by the statement might quite 
honestly believe that he was prejudiced 
by the paragraph. 

There is another point which was not 
apparently agitated in the Courts below for 
some reason or other, but which I think 
may well be mentioned. There is a re- 
ference in the paragraph to the fact that 
the appellant is a prominent member of the 
Aman Sabha, a body which is organised 
for the purposes of combating subversive 
political tendencies and which may per- 
haps be generally supposed to have the 
support ofthe Executive Officers of Govern- 
ment. It may be that the appellant may 
have thought that the references to his 
membership of this body made inthe same 
breath as a statement that his opportunities 
for redress were barred . by limitation 
might be suggestive of an insinuation that 
if his name was ultimately entered in 
the electoral rol it would be due to some 
form of partisanship. If that was so, he 
might have felt that he would be prejudiced 
by the publication of such remarks in the 
paper. In these circumstances, I do not think 
that it can fairly be said that he had no 
reason for thinking that the remarks, if 
they weremade with reference to an Officer 
ofa Court of Law, would not amount to 
contempt. They were of course actually 
not made with reference to proceedings 
before such an Officer, but at a time when 
the only proceeding actually before any- 
body was the enquiry into the omission of 
the names from the electoral rolls, an 
enquiry which was proceeding before an 
Executive Officer, namely, the Officer in 
charge of such matters in connection with 
the election. Doubtless there was no 
question of any contempt of Court in these 
circumstances, but it cannot be said that 
the appellant was obviously not in good 
faith when he made the suggestion which 
he did make and if he without a proper 
consideration of the legal aspect of the 
matter suggested proceedings against the 
respondent which could not properly be 
taken, that in itself is not a sufficient 
ground for passing a decree in a suit for 
damages for malicious prosecution. Tam 
‘doubtful whether it can be said in the 


HARIHAR GIR V, K4RU.LAL (PATNA) 


725 


circumstances of this case that the ap- 
pellant did institute a prosecution in any 
sense of the term against the respondent, 
but even if he did so, I do not think that 
it can be said that he hadno reasonable 
and probable cause for so doing. I con- 
sider, therefore, that there was no sufficient 
ground for passing a decree against him. 

Tallow the appeal and dismiss the suit 
with costs throughout. Leave to appeal is 
allowed. 

Ne Appeal allowed. 


PATNA HIGH COURT 
Civil Appeal No. 89 of 1934 
September 5, 1935 
FAZL Aut AND LUBY, JJ. 
Mahanth HARIHAR GIR—Osszoctor 
—-APPBLLANT 
versus 
KARU LAL AND OTHERS—-OPPOSITE PARTY 

— RESPONDENTS 

Civil Procedure Code (Act V of 1908), O. XXII, r. 10 
—Scope of —Rule,if merely an enabling one—Prelimin- 
ary decree against mahant—Mahant relinquishing 
interests in favour of another—Neither Court nor 
decree-holder informed of relinquishment—Final 
decree, 1f a nullity against successor — Decree, if 
capable of execution against him. 

Order XXII, r. 10, Oivil Procedure Oode, is an 
enabling provision of law and no penalty is pres- 
cribed under this rule for failura to substitute the 
person upon whom the interest of á plaintiff or a 
defendant devolves while a suit is pending. The 
intention of the rule is that though it is desirable that 
the party having a present interest in the litigation 
should be before the Oourt, yet the litigation is not 
to become infructuous, if such a party is not brought 
before the Court. 

Where a preliminary decree had been passed against 
a party as amahant by a Oourt of competent juris- 
diction but before tha decree was made absolute, that 
party relinquished his rights in favour of another 
and the relinquisher did not inform the Oourt or the 
decree-holder of the reliquishment: 

Held, that the decree should not be regarded as a 
nullity merely because the former mahant chose to 
relinquish his rights in favour of his successor with- 
out informing the Oourt or the decree-holder and 
it did not become incapable of execution against the 
successor and the property in which he was interested, 
Rai Charan Mandal v. Biswa Nath Mandal (|), relied 
on. : 

C. A. from the original order of the Sub- 
Judge, Gaya, dated February 10 and 17, 
193 £. 

Mr. Sarjoo Prasad, for the Appellant. 

Mr. Anand Prasad, for the Respondents. 

Faz! Ali, J.—It appears thatin a suit 
brought by the respondent-decree-holders 
upon the basis of a mortgage bond, a 
preliminary decree was passed on January 
29,1932, against the mortgagor and a num- 
ber of other persons inc®uding one Mahant 
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Krishna Dayal Gir who was one of the puisne 

mortgagees of the mortgaged properties, 
This decree was made final on September 
5, 1932 butit is alleged that sometime 
hefore this date Mahant Krishna Dayal 
Gir had relinquished his right of mahant- 
ship and duly installed the appellant as 
his successor and gadinashin in respect 
of the Math presided over by him. Accord- 
ing tothe appellant the consequence of this 
transfer of interest is that the decree has 
hecome a nullity and incapable of esecu- 
tion against bim and the property in which 
he is interested.. -This contention, how- 
ever, has been negatived by the learned 
Subordinate Judge and the appellant, 
therefore, appeals tothis Court. 

The principal question which was argued 
before us was whether under O. XXII,r. 10, 
which is the provision applicable to cases 
where the interest of a party devolves on 
another person during the pendency of the 

. Suit, it was Incumbent on the decree-holder 
to have made the appellant a party to the 
. proceeding beforethe passing of the final 
. decree. Order XXII, r. 10, runs thus: 

“In other cases of an assignment, creation or 
devolution of any interest during the pendency of 
a suit, the suit may, by leave of the Court, be 
continued by, or against the person to or upon 
whom such interest has come or devolved.” 

This provision has been construed in 
Rai Charan Mandal v. Biswa Nath Man- 
dal (1), wherein it was decided that the 
person on whom the interest of the plaint- 
iff devolves while the suit is pending 
may, if he so chooses, obtain leave of the 
Court under O. XXII, r. 10, to continue 
the suit but if he does not do so, the origi- 
nal plaintiff may continue the suit and 

“his successor will be bound by the result 
of the litigation, In that case Sir Ashutosh 
Mookerjee observes as follows : 

“This (r. 10) entitles the person who bas 
acquired an interest in the subject-matter of the 
litigation by an assignment or creation or devolu- 
tion of interest pendente lite to apply to the Court 
for leave to continue the suit, But it does not 
follow that it is obligatoy upon him to do co, If 
he does not ask, for leave, he takes the obvious 
risk tbat the suit may not be properly conducted 
by the plaintiff on record and yet he will be bound 
by the result of the litigation even though he is not 
represented at the hearing. But the legislature has 
not further provided that in the event of devolu- 
tion of interest during the pendency of a svit, if 
the person who has acquired title does not obtain 
leave ofthe Court to carry on the suit, the suit 
would stand dismissed. It is also plain that if 
the person who has acquired an interest by 
devolution obtains leave to carry on the suit, the 
suit in his hands is not a new suit. It is the 
old suit carried on at his instance and he is bound 


(1) 20 O L J 107; 26 Ind, Cas. 410; FA I R 1915 Cal. 
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ob-. 
tains leave to carry on the proceedings...... If this 
view were not maintained, what would be the 
result? The suit commenced by the plaintiff stands 
dismissed, The person who has acquired the right, 
titla and interest of the plaintiff commences a 
fresh suit, His cause of action is the original 
cause of action upon which the first’ plaintiff 
commenced his suit, It may consequently happen 
that while the plea of limitation would have been 


.of no avail in answer tothe claim of the original 


plaintiff, it may be very effective as an answer to 


“the subsequent suit. It may also be asked if the 


contention of the appellants were to prevail, what 


. would happen in the event of a ‘devolution of the 


interest ofthe defendant? Would the suit be 
heard ex parte because the interest ofthe defen- 
dants had passed toa stranger tothe litigation 
or would thesuit stand dismissed because it was 
at that stage a suit against a person who had 


-no interest in the litigation? If the contention of 


the appellant were upheld, there would obviously 
be endless litigation andthe substantial rights of 
litigants might be completely defeated.” 


It is conceded by the learned Advocate 
for the appellant that this decision has 
not been dissented from so far and in 
my opinion its authority cannot be ques- 


tioned. It is clear from thelanguage used 


in O. XXII, r. 10, that this provision is 
merely an enabling one and it is also to be 
noticed that no penalty is prescribed under 
this rule for failure to substitutethe person 
upon whom the interest of a plaintiff or a 
defendant devolves while a suit is pend- 
ing. Thisrule merely provides that should 
the interest of the plaintiff devolve upon 
another person by assignment or otherwise 
while the litigation is still proceeding, such 
other person may obtain the permission 
of the Court to continue the litigation as 
if he werethe plaintiff in the suit. It 
similarly provides that in those cases 
where the interest of the defendant devolves 
on another person during the pendency of 
the litigation; the litigation may be continu- 
edas against such other person with the 
permission of the Court. The language of 
this provision does not suggest that in 
the latter case the person upon whom the 
interest of the defendant has devolved 
cannot himself come forward and ask the 
Court to allowthe suitto be continued 
against him nor does it suggest that if 
the plaintiff fails to substitute the assignee 
or the person upon whom the interest of 
the defendant otherwise devolves, such a 
person would not be bound by the decree 
passed against the original defendant. It 
is interesting to compare this provision 
with the provisions relating to abatement 
which are moreor less of a mandatory 
character and which also state clearly that 
in case the legal representative of a 
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deceased party is not substituted, the suit 
or appeal shall abate against the party 
who is dead and whose legal representa- 
tive has not been substituted. Thus the 
intention of O, XXII, r. 10, seems to be 
that though it is desirable that the party 
having a present interest in the litigation 
should be before the Court, yet litigation 
is not to become infructuous if such a 
party is not brought before the Court. 
Indeed the provision that such a party 
can be brought before the Court only by 
the leave ofthe Court seems to suggest 
that there may be cases in which leave 
may be refused and the case allowed to 
proceed in the name of the original plaint- 
iff or defendant. In the present case it 
isnot denied that a preliminary decree 
had been passed against Mahant Krishna 
Dayal Gir by a Court of competent juris- 
diction. I cannot conceive of any princi- 
ple of law under which such a decrce 
should be regarded as a nullity merely 
because Mahant Krishna Dayal Gir chose 
to relinquish his rights in favour of the 
appellants without informing the Court or 
the decree-holder. Inany view this ap- 
peal appears tome to be entirely without 
merit and I would dismiss it with costs. 

Luby, J.—I agree. 

N. Appeal dismissed. 
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ALLAHABAD HIGH COURT 
First Civil Appeal No. 366 of 1932 
October 9, 1935 
Bennet, J. 

Musammat RASHIDA KHATUN AND 
OTHERS— DEFENDANTS— APPELLANTS 


versus 
Musammat FAIYAZ BIBI—PLaIntTiFF AND 
OTHERS— RESPONDENTS 

Court-fee—Suit for separate possession by partition 
—Defendant claiming to be in possession under wakf 
—Woakt found not valid and decree granted—Appeal 
—Prayer to set aside decree — Appellant’s claim that 
it was enough if he got declaration that wakf was 
valid—Declaratory court-fee, if sufficient—Ad valorem 
court-fee for appeal — Necessity of — Court Fees Act 
(VII of 1870), Sch. I, Art. 1. 

The plaintiff brought a suit asking for separate 
possession of a certain share 10-45 sehamsof the 
property in dispute by partition. The defendant 
claimed to bə in possession of the property as 
mutawalli under a wakfnama, The trial Court found 
that the alleged wakf was not valid and granted a 
decree to the plaintiff for separate possession. The 
appellant in appeal asked that that decree should be 
set aside claiming that it would be sufficient if he 
got a declaration that the wakf was valid, The relief 
in his appeal was that the decree of the Court below 
should be set aside and the plaintiff's suit should be 
dismissed ; 
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Held, that the appellant was in the position ofa 
defendant against whom a decree for possession has 
been granted asking that desree to be set aside and 
hence his appeal could not be admitted on a declaratory 
court-fee, The case came within Art. 1, Sch, I, Court 
Fees Act, and he must pay ad valorem court-fee. 
Bishan Sarup v. Musa Mal (1) and Jyoti Prasad 
Singha Deo v. Jogendra Ram Ray (2), distinguish- 


ed, 
. Sir Wazir Hasan, Messrs. Mushtaq Ahmad 


and M.A. Aziz, for the Appellants. 

Mr. S. K. Mukerji, for the Respondent. 

Order.—This is a reference by the 
Taxing Officer of a question as to what 
is the correct court-fea to be paid by the 
appellants on F, A. No. 366 of 1932. The 
appellants are defendants. The plaintiff 
brought a suit asking for separate pos- 
session of a certain share 10-45 sehams 
of the property in dispute by partition. The 
defendant claimed to be in possession of the 
property as mutawalli under a wakfnama, 
The trial Court found that the alleged 
wakf was not valid and granted a decree 
to the plaintiff for separate possession. 
The appellant in appeal asks that that 
decree should be set aside. He claims 
that it will be sufficient if he gets a 
declaration that the wakf is valid. The 
relief, however, in his appeal is that the 
decree of the Court below should be 
set aside and the plaintiff's suit should be 
dismissed. The appellant, therefore, is in 
the position of a defendant against whom 
a decree for possession has been granted 
and he asks that that decree for possession 
should be set aside. Thisis an extremely 
common case and there are thousands of 
appeals of this nature filed in this Court. 
Learned Counsel is notable to show that 
any one of these appeals has ever been 
admitted on a declaratory court-fee. He is 
only able to refer to two rulings; one was re- 
ported in Bishan Sarup v. Musa Lal (1) 
which has no bearing on the present case 
asit was not a cass where there was a 
decree for possession. In Jyoti Prasad 
Singha Deo v. Jogendra Ram Ray (2) there 
was a partition case. But thatis not the same 
as the present case because in 
the present case the defendant claims 
that he as mutawalli is entitled to 
the sole possession of the property. ‘There 
is, therefore, no authority for the proposi- 
tion advanced for the appellant. The case 
appears to me to come within the Court Fees 
Act Sch. I, Art. I which states that for 
a plaint memorandum of appeal not otherwise 
provided for in the Act, etc., there shall be 

(1) (1935) A L J 869; 153 Ind, Cas. 494;7 RA 1078; 
A Ï R 1935 All. 817, 

(2) 56 G 188; 116 Ind, Oas. 383; A I R 1928 Oal. 878; 
32 0 W N 1105. 
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an ad talorem court-fee. If the decreežof the 
lower Court is not set aside,the defendants al- 
though at present in possession will lose that 
possession. It appears to me, therefore, that 
the defendants should come underithis article 
as persons who claim that they should have 
possession. I agree with the learned 
Taxing Officer and I hold that the appellant 
must pay an ad valorem court-fee. A further 
question was raised by Mr. Aziz to the effect 
that although he had valued his appeal at 
Rs. 50,000 he now desired orally to have 
that amount reduced. I do not consider 
that this is a matter with which I can 
deal asit does not come within the re- 
ference. Letthe reference be returned. No 


one appears for the opposite party sol 
make no order as to costs. 
N. Appeal dismissed. 


~ 


_ PATNA HIGH COURT 
First Civil Appeal No. &6 of 1935 
August 12, 1935 
F4zL ALL AND Lousy, JJ. 
PANCHAMDEO N. SINGH AND OTHERS— 
APPELLANTS 
versus 
KULDIP SAHAY AND OTHERS— 
RESPONDENTS 

Court Fees Act (VII of 1870), s. 
for recoveru of possession of property sold for 
arrears — Court- fees, computation of — Amount 
fetched at.sale, if can be taken intoaccount—Suit in 
respect of share of plaintiff in property — Court-fee 
payable. : 

The plaintiff who held a fourteen annas share in a 
mahal which was sold for arrears of Government 
Revenue filed a suitto set aside the sale on the 
ground of fraud and irregularity and for confirmation 
of his possession in respect ofhis share or in the 
alternative to recover possession of that share : 

Held, that the sum which the property fetched at 
the sale should not be taken into account in comput- 
ing the court-fee for the suit, That could be taken into 
account if the suit had been instituted to recover the 
difference between the value of the property and the 
amount fetcbed atthe sale. In the case the plaintiff 
had to pay court-fee only upon 14-16ths of the value 
of the property. The plaintiff could be required to 
pay the court-fee only upon his share of the property 
andthe value of the share was the measure of his 
loss. Phul Kumariv. Ghanshyam Misra (1), distin- 
guished, Ganesh Bhagat v, Sarda Prasad (2), referred 
t 


7 (4) (c)—Suit 


0. 

Mr. Sarjoo Prasad, for the Appellants. 

The Government Pleader, for the Crown. 

Order.—This matter has been placed 
before us for determining the deficit 
court-fee, if any, payable on the plaint of 
the suit out of which the appeal presented 
to this Court by the plaintiffs has arisen. 
Jt appears that a mahal in which the 
` plaintiff held a fourteen annasshare was sold 
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for arrears of Government revenue for a 
sum of Rs. 9,502. The plaintiff thereupon 


brought the suit to set aside the 
sale on the ground of fraud and 
irregularity and for confirmation 


of his possession in respect of his share or 
in the alternative to recover possession of 
that share. The learned Subordinate 
Judge before whom the suit was instituted 
was of theopinion that the suit ought tobe 
valued at Rs. 5,500, this sum representing 
the difference between the value of the 
entire property and the amount fetched 
at the sale. Relying upon the view of the 
Subordinate Judge when the plaintifs 
preferred the present appeal he valued the 
appeal at the sum at which it had been 
valued by the Subordinate Judge. The 
Taxing Officer, however, after hearing the 
plaintiffs decided that: the appellant should 
pay court-fee on Rg. 15,000 and directed the 
appellant tomake good the deficit within 
acertain time. Tho Registrar then direct- 
ed thatthe matter should be placed before 
us for determining the deficit due on the 
plaint of the suit. i 
Now, itis not disputed that the caee is 
governed by s. 7 (4) (c), Court Fees Act, 
and an ad ralorem court-fee is accordingly 
payable upon the plaint. Mr. Sarjoo 
Prasad, who appears on behalf of the 
appellant however contends that the plain- 
tiffs were liable to pav court-fee only upon 
the loss which they had sustained as a 
result cf the sale, such loss in the present 
case amounting to Rs. 5,500 only, as 
Rs. 9,500 had already been realized by the 
sale of the property. In urging this view 
before us Mr. Sarjoo Prasad relies strongly 
on the decision of the Judicial Committee in 
Phul Kumari v. Ghaashyam Misra (1). 
This decision has been rightly distinguished: 
by the Registrar and it is enough to point 
out that in the suit before the Privy Council 
there was no question of obtaining any- 
relief similar to what is claimed in the” 
present suit, but the plaintiffs in that suit” 
sued for setting aside a summary order: 
passed upon a claim which had been: 
preferred in the course of an execution’ 
proceeding and for an injunction to. 
restrain the decree-holders from executing’ 
their decree. In course of the judgment. 
which was delivered by the Judicial Com-' 
mittee, their Lordships observed : ‘ 
“Their Lordships are not satisfied that even if the- 
value of the action determined the fee, the respon-- 
dents have rightly ascertained the value, What they. 
(1) 35 O 902; 351 A 22;7 0L J 36; 12 OW N 16y;- 
10Bom. L R 1; MBur. LR 4; 5AL J10; 17M Ld: 
618; 2M LT 506 (P 0) 4 
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have done is simply to take the sum in the execution 
- decree. This is plainly a fallacious proceeding. 
The value of the action must mean the value to the 
plaintiff, but the value of the property might quite 
well be Rs. 1,000 while the execution debt was 
Rs, 10,000. It is only ifthe execution debt is less 
than the value of the property that its amount affects 
the value of the suit, ” 


Relying upon this observation it is con- 
tended by Mr. Sarjoo Prasad that the value 
ofthe suit has been rightly stated by the 
plaintiffs to be Rs. 6,500, but it appears to 
me that the argument is not correct. The 
plaintiffs had instituted the present suit 
to recover possession of their property and 
so the sum of Rs. 9,500 which the property 
fetched at the sale cannot be taken 
into account. That might have been taken 
into account if the suit had been 
instituted to recover the difference between. 
the value of the property and the amount 
fetched atthe sale. In these circumstances 
it is quite clear that the plaintiffs ought 
to pay court-fee upon 14-16ths of the valué 
of the property in which only they are 
interested. The Government Pleader con- 


tends that in law the appellants are liable. 


to pay the court-fee upon the value of the 
entire property but upon the view which is 
deducible from the decision of the Calsutta 
High Courtin Ganesh Bhagat v. Sarda 
Prasad (2) and numerous other decisions 
on the point it appears to us that the 
plaintiffs can be required to pay the court- 
fee only upon their share of the property 
and the value of the share is the measure 
of their los3 in the present case. We there- 
fore hold that the subject-matter of the suit 
should be valued at 14/16ths of Rs. 15,000 and 
the court-fee in the plaint should be assess- 
ed upon that sum and the deficit court-fee 
should be paid by the plaintiff within six 


months from this date. ` 


N. Order accordingly. 
(2) 42 O 370; 30 Ind, Cas. 111; A IR 1915 Cal. 705; 
190 W N 895. < 
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- MADRAS HIGH COURT 
Second Civil Appeal No. 1285 of 1932 
September 30, 1935 
CORNISH AND Sropart, JJ. 
MUTHU K. R. A. R.P, L, ARUNA- 
CHALAM OHETTIAR AND ANOTAER— 
PLAINTIFFS — APPELLANTS 
versus 
RANGASW AMI CHETTIAR AND OTHERS 
— DEFEN DANT3— RESPONDENTS 
Fraud—Mortgage executed to defeat creditors—Suit 


to enforce mortgage—Defence that mortgage was a 
sham transaction, whether can be heard. 
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Where in a suit to enforca a mortgage, itapp3 ed 
that the mortgage-deed was executed with the object of 
defrauding a third person and that the mortgagee also 
was a party to the fraud ; 

Held, that the mortgagor was not estopped from 
pleading that the mortgage wasasham transaction and 
not supported by consideration. Voddina Kamayya 
v. Gudisa Mamayya !1), Subbaraya Chetty v Subbaraya 
Chetty (2) and Parthasarathi Reddiar v. Kandaswami 
Mudaliar (3) referred to. 

S. ©. A against the decree of the Dis- 
trict Court of Madura in Appeal No. 61 
of 1930, preferred against the decree of 
the Court of the Subordinate Judge of 
Dindigul in O. S. No, 14 of 1928. 

Messrs. C. S. Venkatachariar and P. S. 

Sarangapani Aiyangar, for the Appellants. 
_ Messrs. K. Rajah Aiyar and M. R. Ven- 
katarama Aiyar, for the Respondents. 
- Cornish, J.—This second appeal arises 
out of a mortgage suit which was dismissed, 
both the lower Courts holding that the 
mortgage was not supported by considera- 
tion. It has been suggested before us that 
the burden of proving want of considera- 
tion had been wrongly put upon the 
plaintiff-mortgagee. If this was go, it would 
be aground for interfering in second ap- 
peal, for there can be no doubt that ina suit 
by a mortgagee against his mortgagor to 
enforce a mortgage, tbe onus of proving a 
plea of no consideration rests on the mort- 
gagor. But we are satisfied from a perusal 
of the judgments that in the discussion of 
the evidence in the cass this rule has not 
been lost sight of. It appears to us that 
‘the lower Courts have accepted the defend- 
ants evidence that the mortgage was not 
supported by consideration ani have re- 
jected the plaintiffs’ evidence to the con- 
trary. The point which has been strenuously 
argued on behalf of the appallants relates 
to the competency of the defendants’ plea, 
The mortgage, Es. N, was executed on 
May 22, 1923, and registered three days 
later, on May 25. The consideration is 
gaid to be Rs. 2,000 for discharging debts 
contracted for the expenses of the father’s 
obsequies and for discharging sundry debts 
contracted for the expenses of the mort- 
gagor’s family. And the money is stated 
to have been received on that day, that is, on 
the date of the mortgage instrument, from 
one Muthuswami Ayyar, the mortgagees’ 
agent. Paragraph 6 of the written state- 
ment runs thus: 


“These defendants state that shortly prior to the 
exacution of the plaint mortgage bond, they had 
entered into the contract with Palaniappa Chetty 
(plaintiff's father) for securing to him all the proper- 
ties of th3 defendants’ family for accommo tating 
them with the loan of Rs. 25,0290 ani as certiin 
creditors threatened to attach the family propartiza,- 
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the late Palaniappa Chetty and his agent Muthuswami 
Ayyar. .- ...advised the said defendants to execute 
several documents in respect of the various family 
properties for the purpose of safeguarding the 
same against the said creditors by preventing the 
attachment and thus facilitating the carrying out 
of the contract of the loan of Rs. 25,000 afore- 
said”, 

In para. 7, they state that 
suance of such advice they 

“executed the suit mortgage document with all 
kinds of recitals which the said agent proposed 
in order to give an air of reality to the mortgage 
which was an entirely fictitious and sham transaction, 
and not intended to be enforced at alJ, but only 
intended to scare away creditors", 


in pur- 


In short, the defendants set up the plea 
that the mortgage was a sham transaction, 
a device to defeat a possible attachment 
of the properties by a creditor. As amatter 
of fact, a creditor filed a suit on May 
23, 1923, on a promissory note executed 
by the defendants, but he was persuaded 
not to attach and no attachment before 
judgment was made. It has not, however, 
been proved that the creditor was induced 
not to attach by reason of Ex. N, the 
suit mortgage deed, The question is 
whether the defendants are estopped from 
setting up a case which rests on their 
fraudulent conduct. It has been argued 
that this is a fit case to apply the maxim 
memo allegans turpitudinem suam est 
andiendus. This maxim has been applied 
in a number of cases, for example, 
Voddina Kamayya v. Gudesa Mamayya (1), 
Subbaraya Chetty v. Subbaraya Chetty (2), 
Parthasarathi Reddiar v. Kandaswami 
Mudaliar (3). But can it stand in the 
way of a mortgagor's right to plead and 
prove against his mortgagee that the mort- 
gage wbich is sought to pe enforced 
against him was without consideration be- 
eause it was a sham transaction? The ques- 
tion appears to be answered by the Privy 
Council ruling in Ram Surum Singh v. Pran 
Peary (4). It was there held that it was 
competent to the defendant in a foreclosure 
suit to plead that the statement made by 
him in a previous suit relating to the 
mortgage was false and intended as a 
fraud on a third party. The law on the 
subject has been succinctly laid down in 
authoritative text books, such as, Taylor 
on Evidence, and Smith’s Leading Oases, 


(1) 32 ML J 484; 43 Ind. Cas. 352. 

(2) 24 L W 500; 98 Ind, Cas. 384; A I R 1926 Mad, 

11938. 

(3) 45 ML J 161; 73 Ind. Cas. 954; 32 M LT 319; 

(1923) M W N 423; 18 L W 156; A 1 R 1923 Mad. 711: 
(4)13 MIA 551; 15 W R14; 2 Suther 396; 2 Sar. 
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In Taylor on Evidence, Vol, I, s. 93, it 
is stated:— 

“It seems now clearly settled that a party is not 
estopped by his deed from avoiding it by proving 
that it was executed for a fraudulent, illegal or im- 
moral purpose”, 

And later on there is this passage: 

“Indeed the better opinion seems to be, that 
where both parties to an indenture either know, 
or have the means of knowing. that it was executed 
for an immoral purpose, or in contravention of a 
Statute, or of public policy, neither of them will 
be estopped from proving those facts which render 
the instrument void ab initio”. 

It seems to us that the passage is very appro- 
priate to the facts of the present case. From 
the evidence it is clear that the object 
of this mortgage deed was to defraud a 
third person and that the mortgagee was 
cognisant of and indeed a party to that 
intended fraud. But we are of opinion 
that this circumstance will not operate to 
estop the mortgagor from pleading the 
real nalure of the transaction against the 
claim of the mortgagee upon the instrument. 

For these reasons, we think that this 
is not a casein which we should interfere 
in second appeal. The appeal is accordingly 
dismissed with costa, 

Stodart.—I agree and I have nothing 
to add. 

A. Appeal dismissed. 
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ALLAHABAD HIGH COURT 
Second Civil Appeal No. 554 of 1933 
October 24, 1935 
SULAIMAN, O. J. AND Benner, J. 
AULAD HUSAIN AND 0THERS— 
DEFEN I, ANTS— A PPELLANTS 
versus 
Syed NASIR HUSAIN AND OTHERS— 
PLAINTIFFS AND DEFANDANTS— RESPONDENTS 

Partilion—Suit for partition of houses and not 
of sites—Held, that jurisdiction of Civil Court was 
not barred—U. P. Land Revenue Act (III of 190i), 
s. 118. 

The plaint in a suit asked for a partition of two 
houses on the grounds that these ‘were jointly owned 
by the family and thatthe plaintiffs should receive 
their one-fifth share together with open spaces in 
front of the doors and all their appurtenances accord- 
ing to law and did not ask that any division should 
be made of the sites of the houses, nor did the lower 
Court ordered any such division. It was argued 
that the partition of the site of an abadi should bein 
the Revenue Court : 

Held, that it is no doubt a fact that in making a 
partition ofa mahal, a Revenus Court will also 
partition the abadi or village site and in making that 
partition under s J18 of the Land Revenue Act, 
provision is made for the case where the dwelling 
house of one co-sharer has to be placed in land 
allotted to another co-sharer, but actually a partition 
proceeding always directs that so far as possible this 


should not happen and that the site of the dwelling . - 
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house of one co-sharer should be allotted to the 
part of the abadi given to that co-sharer. All that 
the Civil Court does in a partition case like the 
present isto divide the houses between the parties 
and to grant along with the portion of the house 
given toa party the right to occupy the site. It will 
thus become matter for a subsequent partition of 
the abadi in the Revenue Court asto whom that 
particular site is allotted. There is, therefore, no 
‘infringement ofthe jurisdiction of the Revenue Court 
by the Civil Court. Shamsundar v. Surta Singh (IN 
distinguished. a, : 
TS. 0, A.from the decision of the Addi- 
tional Subordinate Judge of Fatehpur, dated 
January 7, 1933. 

Messrs. Shiva Prasad Sinha and Hyder 
Mehdi, for the Respondents. . 

Messrs, Sri Narain Sahai and S. Majid 
Ali, for the Respondents, 


Judgment.—This is a second appeal 
by certain defendants against a decree of 
a learned Subordinate Judge passed in 
first appeal in a partition suit. The plaiu- 
tiffs who are members of the same family 
as the defendants are descended from a 
common ancestor Syed Aulad Husain. The 
plaintiffs were absent from the village in 


question for many years being in service ` 


in Hyderabad. They claimed that they 
hada right to the partition of these two 
houses because they were ancestral houses. 
The defence was that house No, 2 was 
divided into two portions and that this 
house as it stood now was not an ancestral 
house. The lower Appellate Court has 
come to certain findings of fact on this 
point and it hascome to the finding of 
fact that house No. 2 hag been recently 
re-built in the southern portion by 
certain defendants but that it has not been 
re-built in the northern portion by the 
defendante. The claim that is put before 
us in second appeal is that the finding 
of the lower Appellate Court is wrong on 
this point in regard to the northern por- 
tion of the house. The trial Court had 
relied on a certain admission Ly a witness 
for the plaintiffs Mir Hasan, who was their 
principal witness. The lower Appellate 
Court pointed out “This Mir Hasan clearly 
says in his examination-in-chief that House 
No. 2 was built by Jawad Ali” and that 
in cross-examination he said: “Perhaps 
Ehfadul Husain built the northern portion 
about 12 or 13 years ago”. The Court 
proceeded to state: 

“Ehfadul Husain is said to have died 14, 15,17 
or 18 years ago. It is not even the case of the 
defendants that Ehfadul Husain had built the nor- 
thern portion 12 or 13 years ago or thereabouts as has 


already been pointed out above. The inference 
which has been drawn by the learned Munsif is 
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not even clear from the evidence of Mir Husain 
himself and even Zainul Ebad defendant does not 
say that any constructions were made in his house 
about 12 or 13 years ago, The inference is also 
not justified by the circumstances, of the case.” 

Learned Counsel for the appellants 
argued that the Court below was wrong 
in saying that this was not the case of 
the defendants and he referred to the 
written statements of various defendants 
such as defendant No. 1 Aulad Husain, 
para. 13. This paragraph stated that 
Jmad-ul-Husain and  Ehfad-ul-Husain 
built their respective houses at their own 
costs. But it was not stated in this plead- 
ing that it was the northern portion of the 
hous3 No, 2 which was built by this 
person Ehfadul Husain, and in the map 
which was attached to one of the written 
statements the northern portion of the 
house is not shown as owned by Ehfadul 
Husain. We do not see any reason to 
interfere with the finding of fact of the 
lower Appellate Court on this point. It did 
come to a clear finding as it states: 

“T have already pointed out above that the story 
of the original partition is incorrect and that 
house No. 2 appears to have been built at one 


time in the lifetime of Jawad Ali by Jawad Ali 
himself" A 

Jawad Ali was a ‘common ancestor of 
the parties. The lower Court in dealing 
with the improvements in the southern 
part has directed.” 

“It shall be determined at the time of passing the 
final decree what actual improvements have been 
made by Hamid Husain in the southern portion of 
house No, 2 and whet compensation he is entitled 
to get on that account.” 


We do not think, therefore, that there ig 
any ground for interference with this 
finding and order. 

The only other point which was argued 
was a point of jurisdiction and learned 
Counsel alleged that the suit was not 
cognisable by the Civil Court. Now the 
plaint asked for a partition of two houses 
on the grounds that these were jointly 
owned by the family and that the plaintiffe 
should receive their one-fifth share together 
with open spaces in front of the doors and 
all their appurtenances according’ to Jaw. 
The plaint does not ask that any division 
should be made of the sites of houses, 
nor has the lower Court ordered any such 
division. The argument of Jearned Counsel 
for the appellants is that the partition of 
the site of an abadi should be in the 
Revenue Court. Itis no doubt a fact that 
in making a partition of a mahal a 
Revenue Court will also partition the ebadi 
or village site and in making that partition 
under s, 118 of the Land-Revenue Act 
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provision is made for the case where the 
dwelling house of one sharer has to be 
placed in land allotted to another co-sharer, 
but actually a partition proceeding always. 
directs that so far as possible this should 
not happen and that the site of the dwell- 
ing house of one co-sharer should be 
allotted to the part of the abadi given to 
that co-sharer. All that the Civil Cout 
does in a partition case like the present 
is to divide the houses between the parties 
and to grant along with the portion of 
the house given to a party the right to 
occupy the site. It will thus become a 
matter for a subsequent partition of the 
abadi in the Revenue Court as to whom that 
particular site is allotted, There is, there- 
fore, no infringement of the jurisdiction 
of the revenue Court by the Civil Court. 
Learned Counsel referred to a ruling in 
Shamsundar v. Surata Singh (1). In that 
case there had been a partition of a mahal 
and there was no different abadi in that 
mahal but there was a certain area on 
which apparently there were some houses 
and, that was dealt with at the partition 
as common or shamilat property of the 
co-sharers. Subsequently the plaintiffs filed 
a suit in the Civil Court for partition of 
that shamilat area. A Bench of this Court 
held that such a suit for partition of an 
abadi did not lie in the Civil Court. 
That suit was of an entirely different 
nature from the present and the ruling has 
nn bearing on the present case. 

For these reasons we dismiss this sscon 1 
appeal with cosls. 

N. Appeal dismissed. 

(1) 244A LJ 391; 95 Ind, Cas. 902; A [R 1926 All, 
340; LR7A 304 Rev, i 
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LAHORE HIGH COURT 
Civil Appeal No. 183 of 1935 
April 8, 1935 
i AGHA HAIDAR, J. 
UMAR HAYAT KHAN—PLAINTIFF — 
; : APPELLANT 
Versus 
MOHAMMAD ZAMAN—Derenpant— 
RESPONDENT. 
Easement—Ancient lighis—Dominant owner—Right 
to light—Measure of quantity of light to which he is 
entitled—Test to see if injunction should be issued to 


obstructor. 

The owner of the dominant tenement is entitled 
to the uninierrupted access through his ancient 
windows of a quantity of light, the measure of 
which is what is required for the ordinary pur- 
joss of inhabitancy or business of the tenement 
according to the ordinary notions of mankind. 
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The question in such cases is whether the ob: 
struction complained of is a nuisance. If it is, 
then the party obstructing should be restrained by 
injunction. Paul v. Robson (1) and Anath Nath 
Deb v. Galstaun (2), relied on. ; 
C. A. from an order of the District 
Judge, Shahpur, dated October 29, 1934. 
_ Mr. Mukand Lal Puri, for the Appellant.. 
Mr. Ram Chand Manchanda, for the Rege 


-pondent. f 


Judgment.—This is a plaintiff's appea 
arising out of a suit for the issue of a 
perpetual injunction directing the defen- 
dant to remove the obstruction caused by 
his building to the ventilators Nos. 1 
and 2 in the plaintiff's house and that he 
should not erect any new buildings which 
access of light and 
air to the plaintiff's other ventilators 
Nos. 8, 4 and half of No. 5. The trial 
Court and the lower Appellate Court have 
held that there has been a diminution of 
light and air in the plaintiff's premises by 
the obstruction caused by the defendant 
to the ventilators Nos, 1 and 2and that 
the threatened obstruction of the other 
two and a half ventilators would further 
diminish the light anl air of other rooms, 
but that it did not and would not amount 
to- actionable nuisance because there are 
other sources. of light and air on the 
plaintiff's own premises which would keep 
the rooms in question in a habitable con: 
dition. The trial Court gave a decree in 
favour of the plaintiff and awarded him 
Rs. 60 as damages. The plaintiff went 
up in appeal and the lower Appellate 
Court while agreeing with the findings of 
the trial Court had enhanced the amount 
of damages from Rs. 60 to Rs. 200. ? 

I may say in passing that the plaintiff's 
suit was in the first instance dismissed on 
the ground that he could not acquire a 
right of easement in respect of the 
ventilators in suit which were located in 
a joint wall. The matter ultimately 
came up to this Oourt in second appeal. 
It was decided by a learned Single Judge 
on October 13, 1932 that the plaintiff could 
acquire a right of easement in respect of 
the ventilators in tha joint wall. The case 
went back to the trial Court with the 
result already stated above, There. is no 
dispute that the plaintiff has acquired a 
right of easement of light and air shown 
on the plan Fx. P-1. 

The plaintiff has now come up to this 
Court in second appeal. The plan Ex. Pl 
is important and should be treated ag 
part of the judgment. Ventilators Nos. 1 
and 2 have been completely obstructed 
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by the defendant. These ventilators opened 
into the room which I have marked “A” 
in the plan. The blocking of the ventilators 
Nos. 3 and 4 and half of the ventilator 
No. 5 was threatened when the plaintiff 
instituted the present suit. The lower 
Appellate Court has found that, after the 
closure of the ventilators Nos. 1 and 2 
by the defendant the light and air which 
would continue to enter the room, would 
be sufficient for ordinary purposes. The 
light and air to which reference is 
made here would pass through certain 
appertures on the plaintiff's own premises, 
With the room marked “O” in the plan 
and its ventilators we are not concerned. 
The main dispute is with regard to the 
central room marked “Bin the plan and 
the room A. As to this central room the 
lower Appellate Court has observed that 
besides 3 and 4 it has two other ven- 
tilators, which open into the verandah 
belonging to the plaintiff and that, if the 
ventilators Nos. 3 and 4 are closed, this 
room would become darker than the other 
rooms, though it would not be uninhabit- 
able since the light and air would continue 
to come through the openings to the plain- 
tiffs own house. It came to the conclusion 
that if other sources of light and air that 
are at present available to the plaintiff are 
taken into consideration, the defendant's 
action in closing the ventilators Nos. 1 
and 2 and in threatening to close ven- 
tilators Nos. 3 and 4 and half of ven- 
tilator No. 5 would not interfere with 
the light and air ‘of the plaintiff's house 
to such an extent as would make it 
actionable. 

The law on the subject is authoritatively 
and finally laid down in the leading Privy 
Council case reported in Paul v. Robson 
(1), in the following terms: 

“The owner of the dominant tenement is enti- 
tled to the uninterrupted access through his ancient 
windows of a quantity of light, the measure of 
which is what is required for the ordinary purposes 
of inhabitancy or business of the tenement accord- 
ing to the ordinary notions of mankind....... 
The single question in these cases is still what it 
was in the days of Lord Hardwicke and Lord 


Eldon—whether the obstruction complained of is a 
nuisance.” 


The lower Appellate Court has record- 
ed a finding that if the ventilators open- 
ing into the roof of the small room and 
the verandah on the plaintiff's premises 
were to be closed, then the first two rooms, 


(1) 42 O 46; 24 Ind. Cas, 300; AIR 1914 PO 45; 
41 IA 180; ISOWN 933; 27M LI 117;1L W561; 
16M LT 204; (1914)M W N 631: 2ALJ 1166; 
16 Bom, L R 803; 20 O LJ 353(P 0) 


UMAR Haya? KHAN J. MOHAMMAD ZAMAN” (LAH) 


733 
namely, A and B, would become altoge- 
ther dark and the light left would not 
be sufficient for .ordinary purposes; in 
other words, thedefendant’s action would 
amount to a nuisance. The contention 
raised by the learned Counsel for the 
appellant is that in the present dispute 
the plaintiff has two kinds of properties, 
One is the right of easement which he 
has acquired in respect of the ventilators 
which are the subject of present litigation. 
He has also other sources of light on his 
Own premises which are also his property, 
His argument is that in order to 
keep his rooms habitable, it would be in- 
cumbent upon the plaintiff not to make 
such structural alterations in his own 
premises as todiminish the light and air 
in his rooms: and that the defendant can- 
not ask him to forego rights oa his own 
premises. ‘The plaintiff is entitled to the 
light and air through the ventilators in 
dispute because they are as much his 
Property as hisown premises. He should 
not be made to give up his rights for 
the convenience of the defendant, so that 
the light and air in his rooms may not 
be diminished. The question is not free 
from difficulty, but the argument seems 
to be well founded. There are certain 
observations in the judgment of a learned 
Single Judge sitting on the original side 
of the Calcutta High Court in Anath Nath 
Deb v. Galstaun (2), which seem to sup- 
port this contention. I have not been 
able to find out whether there had been 
an appeal against that judgment. The 
following passage appears to lend support 
to the contention of the appellant's Counsel: 
“To order that the plaintiff's premises should 
continue to enjoy this amount of reflected light it 
is necessary that the position of affairs should remain 
as at present. If the plaintiff was to raise the 
height of his own buildings which he has a perfect 
right to do, he would shut off the reflected light 
which at present comes to his premises, And to 
hold that the plaintiff is under an obligation not 
to raise the height of his own building would 
mean that he enjoyed his easement not by reason 
of any actnotto be done toby the owner of the 


servient tenement, but by reason of his forbearing 
to do some perfectly lawful act.” 


This being so, in my opinion the lower 
Appellate Oourt was in error in refusing 
to grant the injunction asked for. I, there- 
fore, allow the appeal and set aside the 
judgment of the two Courts below and 
decree the plaintifs suit. The question 
is one of law and the case is not an easy 
one and ander the circumstancesI order 
the parties to bear their own costs, 

N. Appeal allowed, - 

(2) 350 661; 12 OW N 519, ni 
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ALLAHABAD HIGH COURT 
Second Civil Appeal No. 1095 of 1933 
August 30, 1935 
BAJPAI, J. 
JAGANNATH— APPELLANT 
versus 
BHIKAM SINGH— RESPONDENT 

Agra Tenancy Act (III of 1926), ss. 197, 187, 188 
—Person becoming grove-holder of land held rent- 
free—Presumption—Land ceasing to be grove land— 
Person, if becomes non-occupancy tenant, 

Under cl. (h) of 8. 197, Agra Tenancy Act, when 
a person becomes a grove-holder in respect of Jand 
of which be is arent-free grantee, he shall hold such 
land as grove-holder in superszssion of all subsisting 
rights and liabilities so far they are inconsistent 
therewith, and under cl. (a) it will be presumed that 
a grove-holder holds the 
he is a grove-holder as a non-occupancy tenant when 
the land ceases to bea grove land. The rights and 
liabilities which the defendant might have acquired 
under s. 187 or s. 188, Tenancy Act, are inconsistent 
with the liability which the defendant has incurred 
by reason of the fact that the land has now ceased 
to be a grove and he necessarily will be presumed 
to be a non-occupancy tenant under cl. (a) of 


a, 197, 

Mr. G. S. Pathak, for the Appellant. 

Messrs. S. B. Johari and Man Singh, for 
Respondents. 

Judgment.—This is a plaintifi’s appeal. 
His suit was decreed by the Court of first 
instance, but dismissed by the 
lower Appellate Court, The facts which 
have given rise to this appeal may be 
briefly stated. The plaintiff brought a suit 
for ejectment of two defendants Bhikam 
Singh and Ram Chandar Singh from plot 
No. 321 on the allegation that the defen- 
dants were non-occupancy tenantsof the said 
plot. lt was further distinctly mentioned 
in the plaint that the defendants held the land 
claimed as grove-holders and as the grove 
had been cut down therefore the defendants 
as non-occupancy tenants were liable to 
be ejected. Ram Chander pleaded that 
the possession of the defendants was that 
of a proprietor. Bhikam Singh pleaded 
that the land in dispute was muajfi given 
in charity to the contesting defendant 
which was purchased at asale by public 
auction by Nand Lal Singh, the maternal 
grandfather of the contesting defendant, 
and after the death of Nand Lal Singh, the 
contesting defendant became the owner as 
an heir of his maternal grandfather, Nand 
Lal Singh and has up to this time been 
the owner thereof. It was also alleged that 
the defendant had legally acquired a right 
of ownership to the said muafi given in 
charity and therefore the provisions of s. 86, 
Act III of 1926 did not apply to the case. 

At a later stage Ram Chandar stated that 
he had been ejected by the other defendant, 
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land in respect of which - 
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namely Bhikam Singh, and Ram Chandar 
was therefore exempted. The controversy 
therefore remains with the plaintiff on the 
one side who alleged the defendant to have 
been a grove-holder, but who had become 
@ non-occupancy tenant asthe grove had 
been cut down and the defendant Bhikam 
Singh who alleged himself to be a pro- 
prietor. It wss clear that the plaintiff was 
trying to obtain the benefit of s. 197, cl. (a), 
Agra Tenancy Act. The defendant Bhikram 
Singh nowhere alleged in his written 
statement that the Jand was not a grove, 
but he must be deemed to have alleged 
that he was arent free grantee to whom 
s. 186, Tenancy Act, applied and who thus 
had become the proprietor, The Rereare 
Court sent an issue on the question of pro-: 
prietary title to the. Civil Court 
and the civil Court after taking 
such evidence as was produced before it 
came to the conclusion that the defendant 
was not a proprietor. At this stage it is 
necessary to mention that the defendant 
himself was not present before the Civil 
Court, but his father was, who put in some 
cocumentary and oral evidence. The Civil 
Court came to the conclusion that the de-- 
fendant was not proprietor. On receipt 
of this finding the Revenue Court held 
that the defendants were non-occupancy 
tenants and were liable to be ejected. It 
started its judgment by saying that the suit - 
was for the ejectment of grove-holders 
which grove had been cut and removed 
and it observed that Bhikam Singh was 
not a muafi khidmati holder of the land 
in dispute. 

The defendant appealed and it was. 
nowhere pleaded that the land wasnot a 
grove, but it was once more alleged that the 
defendant had become a proprietor. The 
learned District Judge on appeal confirmed 
the finding of the trial Court that the pro- 
visions of s. 186, Agra Tenancy Act,’ 
did not apply, but he went on to observe 
that it did not follow therefrom that the 
provisions of s. 184, Agra Tenancy Act, 
also did not apply and from two extracts 
of the patwari's papers it appeared that the 
land was held rent free and therefore the 
only remedy open tothe plaintiff was either 
to have the rent fixed on the land under 
s. 187, or to sue for an ejectment under 
s. 188, Agra Tenancy Act. An attempt was 
made before the lower Appellate Court to 
produce some additional evidence in appeal, 
On this pointthe learned Judge says that 
the defendant’s father appeared ‘in the 
Civil Oourt below and 
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a 
putin some documentary evidence and also an oral 
statement on oath, It is not open to the defendant 
to argue now thatas he himself was not present the 
evidence that ought to have been produced could 
not be produced and I cannot allow him at this late 
stage toproduce further evidence in the case. His 
application for admission of further evidence has 
therefore been rejected by me”. 


It would therefore appear that no attempt 
was made for the admission of some further 
evidence after the documentary evidence 
filed by the plaintiffs father and the oral 
statement given in the trial Court and the 
learned District J udge therefore-was of the 
opinion that fresh evidence should not be 

: admitted in appeal. I have mentioned this 
aspect of the case in some detail because 
even before me the respondents’ Counsel 
suggested that the case should be sent 
back for production of fresh evidence and 
for the determination of one issue which 
I shall mention presently, but I am of the 
opinion that under the circumstances of the 
case the defendant should not be given this 
indulgence, the indulgence of being allowed 
to tender further evidence. 

The position now is, the learned Counsel 
argues, that the defendant must be deemed 
to be a non-oecupancy tenant and the 
decree of the Court of first instance was 
correct. His contention is that tha defen- 
dant having been held to be a person to 
. whom the provisions of ss. 185 and 186 did 
not apply, can be nothing but a grove-holder, 
A grove-holder is defined in 8. 196, and 
even a rent-free grantee may be a grove- 
holder provided the Provision of g. 185 
or 8. 186, did not apply and to whom 
land has been let or granted by a landlord 
for the purpose of planting a grove or who 
has planted a grove subsequently after 
permission by the landlord. There is a 
proviso that ifthe permission was granted 
prior to the commencement of the Act the 
permission need not have been’ in writing 
and may have been either express or 
implied. The result is that on the findings 
of the lower Appellate Court which findings 
have not been challenged before me in 
appeal by the defendant, the defendant 
can at best besaid to be a rent-free grantee 
to whom the provisions of s. 185 or s. 186 
did not apply to whom the land was either 
granted by a landlord for the purpose of 
of planting a grove or who planted a grove 
with the implied permission of the 
landlord, 

It was contended by the respondent that 
I should remit an issue on this point, but 
lam not prepared to do so because on the 
Materials on the record it ig quite clear 
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that the defendant cannot be anything but 
a grove-holder as defined in s. 196. The 
plaintiff specifically stated in the plaint 
that the defendant was a grove-holder and 
the grove had been cut down. This fact 
was not expressly denied by the defen- 
dant in the written statement, He filed 
a sale certificate of the year 1901 which he 
alleged to be the basis of his title and in 
that saie certificate the land is stated to he 
a grove. The learned Assistant Collector 
held that the suit was for the ejectment of 
a grove-holder the grove having been cut 
down and removed, and this statement, 
was not challenged in appeal before 
the lower Appellate Court by the defen- 
dant. Further on the findings of the Couris 
below it is clear that the defendant having 
been held to bea rent-free grantee to whom 
the provisions of js. 185 ors. 186 did not 
apply, the defendant isa grove-holder and 
it is common ground that the landis not 
covered by trees now. The position, there- 
fore,is that under cl. (k) of s. 197, when 
a person becomes a grove-holder in respect 
of land of which he is a rent-free grantee, 
he shall hold such land _as grove-holder 
in supersession of all subsisting rights and 
liabilities so far as they are inconsistent 
therewith, and under cl. a) it will be 
presumed that a grove-holder holds the 
land in respect of which he is a grove-holder 
asa non-occupancy tenant when | the land 
ceases to be a grove land. The rights and 
liabilities which the defendant might have 
acquired under s. 187 or s. 188, Tenancy 
Aci, are inconsistent with ihe liability 
which the defendant has incurred by 
reason of the fact that the land has now 
ceased to be a grove and he necessarily 
will be presumed to be a non-occupancy 
tenant under cl. (a) of 3. 197. l 
For the reasons given above, I allow this 
appeal, set aside the decree of the 
lower Appellate Court and restore that of 
the Court of first instance. Leave to file 


an appeal by way of Letters Patent is 
anted. 
= Appeal allowed. 


LAHORE HIGH COURT 
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TEK Cranp AND OURRIR, JJ. 
ZARIN KHAN AND oTaers—PLAINtTi prs 
—APEELLANTS 
Versus 
Musammat ZOHRA JAN—Darenpant AND 
OTHERS—PLAINTIFF3— RESPONDENTS 
Custom (Punjab)—Succession — Pathans of Chhachh 
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Tlaga, Tahsil and District Attock— Married daughters, 
af exclude collaterals of third degree — Riwaj-i-am— 
Initial presumption 18 in favour of correctness. 

Among Pathans of Chhachh Ilaqa, Tahsil and District 
Attock, married daughters exclude collaterals of the 
third degree in succession to the property of a sonless 


male proprietor. es : 
In the case of the riwaj-t-am the initial presump- 
tion must be made in favour of the correctness of the 


entries contained init. 

S. C. A.from the decree of the District 
Judge, Attock, dated February 21, 1991. 

Dr, Nand Lal, for the Appellants. 

Tek Chand, J—The sole question for 
decisiun in this and the connected appeal 
ig whether among Pathans of the 
Chhachh Ilaqa, Tahsil and District Attock, 
collaterals of the third degree succeed to 
the property of a sonless male proprietor 
in preference 10 his married daughters. 
The Courts below have concurrently found 
against the collaterals, who have preferred 
a second appeal on a certificate granted 
by the District Judge under s. 41 (3) Punjab 
Courts Act. 

In the plaint of one of the suits, the 
collaterals had alleged that the land in 
dispute was ancestral gua them. This 
was denied by the daughter, but her 
Counsel made a statement before the 
issues were framed, that the custom was 


the same with regard to succes- 
sion to ancestral and non-ancestral 
property. For this reason thə Courts 


below have not given any finding 
as to the nature of the property. In 
the course of the first regular settle- 
ment an enquiry was held into the custom 
bearing on the point, and the entry in the 
wajib-ul-arz is that among the Pathans 
of Chhachb, collaterals of the second degree 
excluded daughters, but that daughters 
had a preferential right to succeed as 
against collaterals of third or remoter 
degrees. 

In the second regular settlement 
(1880-86), tbe Settlement Officer Mr. (after- 
wards Sir Frederick) Robertson made avery 
detailed and comprehensive enquiry into 
the customs of this Ilaga and found that 
so far as the Pathans were concerned, 
the custom was ae recorded in the wajib-ul- 
arz of the first regular settlement. At 
p. 10 of the Customary Law, compiled by 
him and published in 1887, it is stated 
that male kindred, up to two degrees, 
inherit before daughters. At the con- 
clusion of the third regular settlement 
(1906—10) a revised edition of the Customary 
Law, was issued, in which it is stated 
at pe 15 that among Pathans of Obhachh 
the third degree is the dividing line— 
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collaterals upto and including the third: 
degree being preferred to daughters. No. 
instance in support of this custom is given 
in the published volume. On the other 
hand, mention is made of a decided case’ 
in which one Fateh, a third degree col- 
lateral of Mir Afzal Khan of mauza. 
Baghen, Tahsil Attock, had sued the 
latter's daughters for possession of his, 
land, but the suit was dismissed by the 
District Judge. This instance there- 
fore is contrary to custom as re- - 
corded. . É 

The last’ seltlement of this district w38, 
conducted in 1923—28, at tte conclusion of, 
which a volume of Customary Law was, ` 
published. The enquiry was limited toa 
few specified questions of custom, and it, 
appears that the questions investigated. 
did not include the one relating to the 
relative rights of daughters and  col~- 
laterals. The compiler Khan Sahib. 
Chaudhri Sardar Khan, has stated in tke 
Preface that with regard to the questions, . 
in respect of which no enquiry was made, . 


the 


he merely repeated ihe enlries in the’ 
Customary Law of the cettlement of, 
1908—10. 


seen that the entries in, 
riwaj-i-am of the | 
settlements are in 


Tt will thus be 
the wajib ul-arz and the 
first and second regular 
favour of the daughters, while those of the 
third settlement are in favour of the - 
collaterals. No instance is given in the. 
last riwaj-i-am in support of the custom ` 
as recorded, but in view of the recent 
Privy Council decisions, the initial pre-- 
sumption must be made in favour of the’. 
correctness of the entries contained in ib.. 
The onus is, therefore, on the daughters to; 
prove that they exclude third-degree”: 
agnates of their father. The lower Courts . 
have held that they have succeeded in. 
discharging the onus by the entries in. 
the earlier wajib-ul-arz and the riwaj-i-am | 
of 1880—86 and numerous instances proved : 
by judicial decisions given by various ` 
Courts from 1885 to 1929. Two of these . 
cases are of special importance as the | 
parties concerned were Pathans of Wardag, ` 
Taraf Nartopa, to which the deceased . 
Walait Shah, whose property is in dispute ` 
in this case, also belonged. These cases ` 


are: 

(L Civil Suit No. 912 of 1928, decided . 
by Lala Mani Ram, Subordinate Judge, - 
on April 19, 1927, In that case a very full ` 
enquiry was held, and it was found that - 
not a single instance was forthcoming 
in fayour of the succession of third degree 
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collaterals in preference to daughters, 
whereas a large number of instances, sup- 
ported by mutations and judicial decisions, 
were proved to show that the actually 
prevailing custom was as recorded in the 
wajib-ul-are of the first settlement and in 
Robertson’s Customary Law (1880—86} to 
the effect that agnatic relations beyond 
the second degree were not preferred to 
daughters in succession to property of a 
sonless proprietor, Against the decision of 
Lala Mani Ram, thé defeated collaterals 


preferred an appeal, but the District 
Judge, Col. Frizelle, in an exhaustive 
judgment, affirmed his decision. (Civil 


Appeal No. 112 of 1927, decided on June 7, 
1927. Besides other instances he relied 
upon, (a) a suit decided by the District 
Judgeon December 1], 1885, (b) a. suit 
decided by Mr. Gladstone, Munsif, on 
July 20, 1886, (c) an appeal decided by 
Mr. Parker, Divisional Judge, on Octo- 
ber 13, 1892; and (d) a case decided on ap- 
peal by Col. Frizelle himself as District 
Judge on December 17, 1914. In all these 
cases collaterals of the third degree were 
unsuccessful as against daughters, 

-` (2) Musammat Bibi Rani v. Ajab Khan, 
decided by Lala Sardari Lal, Subordinate 
Judge, on June 10, 1929, in which again 
a full and detailed enquiry was held and 
the decision was against collaterals of the 
third degree. 

In addition to these there is a decision 
of the Divisional Judge, Rawalpindi, dated 
April 14, 1909, in Civil Appeal No. 47 of 1909, 
Ahmadji v. Shahinchi in which the same 
conclusion was reached. As against all 
this no instance has been proved by the 
collaterals. They merely relied on the 
oral testimony of a few witnesses who 
were not able to cite any instance in sup- 
port of the alleged custom. Dr, Nand Lal 
relied on the fact that on the marriage of 
Musammat Khanam Jan and Musammat 
Suba Jan, two of the daughters 
of Walait Shah, to whose property they had 
succeeded on his death along with two 
other unmarried daughters, the shares of 
the former were mutated in favour of 
these unmarried sisters, and from this he 
attempted to argue that according to custom 
an unmarried daughter who had actually 
succeeded to the property of her father, 
forfeited it on marriage, in favour of the 
next heirs of the deceased. These muta- 
tions were no doubt sanctioned by 
the Assistant Collector but his decision 
was disapproved by the Collector, Mr, 
Dobson, when the question again came 
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up before him on the marriage of Musammat 
Zohra Jan, the respondent in these appeals 
(see the Collector's order dated December 16, 
1929, a copy of which is on the record). 
Clearly these mutations cannot support 
the custom set up by the appellant. 

The position, therefore, is that while 
the initial presumption, arising from the 
entry inthe latest riwaj-i-am (1906—10, 
is in favour of the collaterals, the entries 
in the earlier riwaj-t-am (1880 —86) and the 
still earlier waijb-ul-arz are against them, 
and thereisa large number of instances 
in support of the custom as recorded in 
the two last mentioned documents. There 
is not a single instance proved in support 
of the entry in the later riwaj-i-am, and 
during the last fifty years, whenever the 
matter has been before the Civil Courts, 
the actually prevailing custom has been 
found uniformly to be that daughters exclud- 
ed collaterals of the third degree I agree 
with the lower Court that the initial pre- 
sumption has been amply rebutted and 
that the appellants. have no right to 
succeed to the property in dispute in both 
these cases. The appeals are dismissed. 
As the respondents are not present per- 
sonally or through Counsel, there will be 
no order as to costs in this Court. 

Currie, J.—I agree. 

N. A ppeal dismissed. 


ee 


MADRAS HIGH COURT 
Civil Revision Petition No. 392 of 1932 
November 23, 1934 
PAKENHAM WaALSE, J. 
SUBHAN SINGH—DEFENDANT— 
PETITIONER 
Versus 
RUKMA BAJ—P rarntivF—Opposita 
Party 

Presidency Small Cause Courts Act (XV of 1832)— 
Rules framed by Madras High Court under, O. XLI, 
r, 1—Application for review—Onus not discharged— 
Mere absence of counter-affidavit—Court, if can 
grant application—Strict proof that new matter was 
not within knowledge of applicant when decree was 
passed—Necessity of. : ; 

The mere absence of a counter-affidavit will not 
enable the Oourt to grant- an application under 
O. XLI, r. 7, 0f the Rules framed by Madras High 
Court under the Presidency Small Cause Courts Act 
when the party, on whom the onus rests of making out 
the facts necessary for such an order has not done 
so, and when the Oourt’s attention has been 
clearly directed to evidence conclusively proving 
the contrary. 

Olause (c) of O. XLI, r. 7, of the Rules framed 
by the Madras High Oourt under the Presidency 
Small Oause Oourts Act means that the new and 
important matters which are alleged by the appli- 
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cant for review were not within his knowledge, 
and therefore could not be produced by him at 
the time of the decree sought to be reviewed. The 
Court cannot therefore pass an order granting 
review without calling for strict proof that the 
new matter was not within the knowledge of the 
applicants when the decree was passed. Pothuraju 
-v. M. Adiseshu (1), and Rameswaradhari Singh v 
Sadha Saran Singh (2) referred to. 


C. Rev. P. from an order of the Full Bench 
of Small Cause Court, Madras, dated Janu- 
ary 18 1932. 

Mr. T.M.Venugopal Mudaliar, for the Peti- 
tioner. 

Mr. W. V. Rangaswami Ayyangar, for 
the Opposite Party. 

Order.—This is an application to review 
the order on Full Bench. Application 
No. 99 of 1930, passed on January lo, 1982, 
under O. XLI,r. 7 (c), Presidency Small 
Cause Courts Act, by which the counter- 
petitioner was allowed to filea copy ofa 
certain document for purpose of new trial. 
The facts which led up to this order are as 
follows: One Deva Singh died on Septem- 
ber 3, 1926, leaving a minor, defendant- 
petitioner and a widow and the plaintiff- 
petitioner, He also left a will and the minor 
through his maternal aunt Devaki Bai, 
filed O. P. No. 72 of 1928 in the District 
Court of Cuddapah for a succession certi- 
ficate and he obtained it after notice to the 
present plaintiff who opposed the petition. 
The plaintiff filed a Small Cause No. 10319 
of 1929 on a promissory note alleged to 
have been executed by Devaki Bai as 
guardian of the minor. The trial Judge 
dismissed the suit on February 22, 1930, 
and the plaintiff preferred an application 
for a new trial on the ground that the 
document in O. P. No, 72 of 1928 was new 
and important matter which after the 
exercise of the diligence was not within 
her knowledge and could not be produced 


before the Court at the time of the trial.. 


The petitioner's Pleader produced a copy 
of O. P. No. 72 to the Court and pointed 
out that the plaintiff herself had been a 
party to this, had notice, and had put in a 
counter and so it was clear that it was 
within her knowledge and could have been 
produced before the Court in the Small 
Oause suit. The Bench, however, passed 
the order now sought to be revised, making 
no mention of this objection urged. ‘he 
order runs as follows : 


“We have this day allowed the petitioner-plaintiff 
to filea new document, copy of an affidavit by the 
defendant, which the plaintiff was unable to pro- 
duce at the time of the trial. This is really a very 
important piece of evidence. We therefore set aside 
the decree and remand the case to the learned 
trial Judge for a de novo trial,” 
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Against this order the present revision 
petition is filed and it is to be noted that 
in the affidavit filed by the counter- 
petitioner she admits that the allegation 
(vide para. 7 of the affidavit) that the 
attention of the Bench was drawn to O. 
P. No. 72 by the petitioners Advocate and 
that he argued that she must be aware of 
the contents of the petition. The argument 
of this para. 7 is on the lines that even ifa 
party has been furnished with a copy of a 
petition, he cannot be expected to remember 
all the allegations in that petition. The 
learned Advocate for the respondent insisted 
only on the fact that there was no counter- 
affidavit put in but I have not been shown 
any authority and I am not satisfied that 
the mere absence of a counter-affidavit will 
enable the Court to grant an application 
under O. XLI, r. 7, when the party on whom 
the onus rests of making out the facts 
necessary for such an order has not done so, 
and when the Court's attention has been 
clearly directed to evidence conclusively 
proving the contrary. It has been held in 
Pothuraju v. M. Adiseshu, 87 Ind. Cas. 391 
(1), that a Court has no power to pass such 
an order without calling for strict proof, 
that the new matter was not within the 
knowledge of the respondent when the dec- 
ree was passed. In Rameswaradhari Singh 
v. Sadha Saran Singh, 75 Ind. Oas. 91 (2), 
at p.92,i: was held that the words “or 
could not be produced by him in time” in. 
O. XLVII, r. 1, Civil Procedure Code, 
which corresponds to O. XLI, r. 6 (c), Small 
Cause Courts Act “could not be produced 
by him at the time,” must refer to the words 
which precede “it was not within his 
knowledge” and the whole clause must 
mean that the new and important matters 
which are alleged by the applicant for 
review were not within his knowledge and 
therefore could not be produced by him at 
the time of the decree sought to be 
reviewed. 

The matter might have worn a different 
aspect if the Full Bench had in their order 
stated, that in spite of what had been 
pointed out to them by the learned Advo- 
cate for the defendant, nevertheless they’ 
held as a fact that the plaintiff had made 
out that the matter was not within her 
knowledge. They never alluded to the 
argument nor have they mentioned one of 
the essential grounds necessary to sustain 
their order. The affidavits filed inthe Small 


(1) 87 Ind. Cas. 391; A I R 1925 Mad 578; 21 L 
W 276. 
(2) -75 Ind, Oas. 91; AIR 1924 Pat 809. 
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Cause Court and here by the plaintiff 
clearly imply that after the decree had been 
passed, she recollected or suspected that 
there might be something in this Original 
Petition No. 72 and hence she got a copy 
of it. She does not attempt to give any 
explanation as to why this was not within 
her knowledge at an earlier date before the 
decree was passed. This revision petition 
is, therefore, allowed and the order set aside 
with costs in both Courts, 


ArNe Petition allowed. 


NAGPUR JUDICIAL COMMIS- 
SIONER'S COURT 
| Full Bench 
First Civil Appeal No. 20-B of 1934 
August 26, 1935 
SUBHEDAR, STAPLES AND NIYOGI, A. J. Os. 
GANGARAM TEKCHAND AND OTHERS 
— PLAINTIFFS — APPELLANTS 
versus 
DHARAMSI JETHA Co. or BOMBAY— 
DEFENDANTS— RESPONDENTS 

Jurisdiction --Suit for sale on mortgage, whether 
suit in personam— Bombay High Court passing order 
creating mortgage on properties situate in Berar 
—Judgment-debtor not challenging but suffering 
order —Hxecution of order—Legality of order, if 
can be subsequently challenged by separate suit— 
Civil Procedure Code (Act V of 1908), s. 21, if 
bars.such suit—Berar, if a foreign territory. 

It is difficult to regard a suit for sale on a mort- 
gage as a suit in personam to recover a debt 
because the decree which is passed in such a 
suit directly affects the title to and disposition 
of the land mortgaged. Consequently the Bombay 
High Court hes no jurisdiction to make an order 
purporting to create a mortgage on properties which 
are situate outside the jurisdiction of that Court 
and when this order is void for want of jurisdic- 
tion, it follows thatthe second one passed in exe- 
cution of the first order must also be held to be 
void. India Spinning & Weaving Co v. Climax 
Industrial Syndicate (1) and Harendra Lal Roy 
Chaudhury v. Haridasi Debi (8), relied on, Hatimbhat 
Hassanally v. Framroz Eduljee Dinshaw (5) and 
Central Bank of India, Ltd.v. Nusserwanji (6), dis- 
sented from. ; 

. Where the property is situated outside British 
India (the Berars) and where the judgment-debtors 
submit to the jurisdiction of the Bombay High 
Court without any protest and willingly suffer the 
first order in question to be passed against them 
and having also partly complied with it by making 
a payment, they are not estoppedfrom subsequently 
challenging its validityon the ground of absence 
of jurisdiction inthe Court which passed it, In 
other words, s. 21 of the Civil Procedure Code, does 
not operate as a bar to the maintainability of a suit 
for declaration that the Bombay orders are null and 
void. 

Where a decree has been passed by a Court 
having no territorial jurisdiction over the matter in 
controversy, the defendant is entitled to maintain an 
independent suit for its avoidance, although he 


GANGARAM TEKOHAND v. DHARAMSI JeTHA Co. (NAG.) 


739 


had not raised any objection as to the wantof 
jurisdiction in the former suit and that s. 21 of 
the Civil Procedure Code, does not provide against 
the question of jurisdiction being agitated by means 
of an independent suit Ragubar Saran v. Hori 


Lal (27), relied on. 
The province of Berar is a foreign territory. 
Syed Imam v. Mohamed Shikandar (9) and Bajirao 


v. Sardarmal (10), relied on h 
It is an established rule of law that when a Court 


has no jurisdiction over the subject-matter of the ac- 
tion in which an order is made, such order is wholly 
void andthe maxim applies that consent cannot 
give jurisdiction. But when in a cause which the 
Court is competent to try, the parties without 
objection join issue and go to trial, the defendent 
cannot subsequently dispute its jurisdiction upon 
the ground that: there were irregularities in the 
initial procedure, which, if objected to at the 
time, would have led to the dismissal of the suit, 
In such a case the objection to the exercise of the 
jurisdiction is considered as waived because it was 
not taken atthe timethe exercise of the jurisdic- 
tion was first claimed. 

{Case-law referred to | 

F. C. A. against the decree of the Addi- 
tional District Judge, Khamgaon, in Civil 
Suit No. 176 of 1932, dated February 13, 
1934. 

Messrs. M. R. Bobde and R. N. Padhaye, 
for the Appellants. 

Messrs. A. V. Khare and M. R,' Chande, 
for the Respondent, 

Mr. V. Bose, for the Crown. 

Subhedar, A.J.C.—The first plaintiff 
is the father of the other two plaintiffs. 
They form a joint Hindu family residing 
at Malkapur, District Buldana in the 
province of Berar, and carry on trade in 
cotton under the name and style of the 
firm of “Gangaram Tekchand.” The de- 
fendants are a firm carrying on the same 
kind of business at Bombay. In the 
years 1928 to 1930, the defendants acted as 
the plaintiffs’ Adatias. In September 1930 
the defendants secured an award against 
the plaintiffs for Rs. 76,344-4-6, and filed 
the same in the High Court of Bombay on 
September 20, 1930, under s. 15 of the 
Indian Arbitration Act (No. IX of 1899), 
This was registered as Award No. 169 of 
1930 in the said High Court. 

In execution of the said award the defen- 
dants, on October 10, 1930, secured a 
warrant of arrest against the first plaintiff, 
Tekchand, while he was in Bombay and 
got him arrested there after sunset. He was 
immediately produced before Mirza, J., at 
the club and was released on certain terms 
contained in the following order:— 

“ f Do Order that upon Tekchand son of Gangaram 
agreeing to this order operating as a Mortgage of 
the lands with the ginning factory, outhouses and 
the buildings standing thereon situate at Malkapur 
more particularly described in the Schedule hereto 
with power to the applicants and the judgments 
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creditors above named to enter into possession and 
sell the said lands with ginning factory, outhouses 
and buildings standing thereon situate at Malkapur 
and upon the said judgment-debtor undertaking to 
hand over all the title deeds and documents relating 
to thelsaid lands with ginning factory, outhouses and 
buildings standing thereon situate at Malkapur, the 
Warrant of Arrest issued herein be and the same is 
hereby suspended sine die and I Do Further Order 
that on the said judgment-debtor paying to the said 
judgment-creditors Rs. 5,000, on or before December 
15, 1930, the said judgment-creditors undertake not 
to sell off the said lands with the ginning factory, 
outhouses, buildings standing thereon until May 15, 
1930, and upon the said judgment-debtor paying to 
the said judgment-creditors further sum of Rs. 10,000, 
on or before May 15, 1931, the said judgment-credi- 
tors undertake not to sell the said lands with the 
ginning factory, outhouses and buildings standing 
thereon until May 15, 1932, and in default of any one 
of the aforesaid, the said judgment-creditors are at 
liberty to execute this warrant, and I Do Further 
Order thatif any balance of the said judgment-credi- 
tor’s claim still remains unpaid by the said judgment- 
debtor on May 16, 1932, the said judgment-creditors 
are at liberty to execute this Warrant and in default 
of any one of the aforesaid payments on the dates 
aforesaid, the said judgment creditors are at liberty to 
enter into possession of the said lands, ginning 
factory, outhouses and buildings standing thereon 
situate at Malkapur, and more particularly described 
in the Schedule hereto and to sell off the same and 
I Do Further Order that this order do operate as a 
valid mortgage of the said lands, ginning factory, 
outhouses and buildings standing thereon and I Do 
Further.Order that the costs of and incidental to this 
order be costs in the execution proceedings and I 
Do Lastly Urder that this Order be filed on or before 
February 12, 1931.” 


The defendants got the aforesaid order 
registered at Malkapur. In the following 
November the defendants sold 383 bales of 
cotton belonging to the plaintiffs which 
were in their custody and credited 
Rs. 30,449-7-6, to the plaintiff's account and 
in December the plaintiffs also paid to the 
defendants towards the said account 
Rs. 5,000, in cash. 

For the realisation of the balance due 
under the award, the defendants, on June 
22, 1931, secured an order from the High 
Court of Bombay for the appointment of a 
Receiver to take charge of the mortgaged 
properties and for sale thereof. This order 
was in due course transferred to the Court 
of the Additional District Judge, Khamgaon, 
for execution. Inthe execution proceedings 
the plaintiffs questioned the jurisdiction of 
the Bombay High Court to appoint a 
Receiver over properties situate in Berar but 
the executing Court overruled the objection 
on the ground that it could not go into the 
question of jurisdiction in execution pro- 
ceedings. Against this order the plaintiffs 
filed First Appeal No. 99-B of 1932 in this 
Court but unconditionally withdrew it on 
April 11, 1984. 
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During the pendency of the aforesaid ex€- 
cution proceedings in the Khamgaon Court, 
the plaintiffs, on November 19, 1932, filed 
a regular civil suit claiming a declaration 
that the aforesaid two orders of the Bombay 
High Court dated October 10, 1930, and 
June 22, 1931, were invalid for want of 
jorisdiction and for various other reasons 
and praying for an injunction restraining 
the defendants from executing the same. 
A fair idea of the pleadings of the parties 
would be gathered from the following issues 
which were settled for trial:— 

“1, Whether the award is not enforce- 
able in Berar for the reasons given by the 
plaintiffs in para. 6 (1) of the plaint? 

2 (a) Whether plaintiff No. 1 was arrested 
at 7-30 p. m. ? 

(bi Was the arrest illegal? If so, what 
is its effect ? 

(c) Can plaintiffs question the legality of 
this order in this Court ? 

(d) Are plaintiffs estopped from question- 
ing ite legality as plaintiff No. 1 secured 
his release by agreeing to allow the order 
of the High Oourt to operate as a valid 
mortgage ? 

3 (a) Whether plaintiff No. 1 signed the 
order by way of his consent to creating a 
legal and valid mortgage over the Ginning 
Factory of the plaintiffs situate in Malka- 
pur in the circumstances alleged in para, 3 
of the plaint ? or 

(b) Whether plaintiff No. 1 of his own 
accord suggested that he should be given 
time to pay the decretal amount by instal- 
ments and that he should allow this order 
of the Court to operate as a valid mort- 
gage of the Ginning Factory at Malkapur ? 

(c) Whether the Bombay High Oourt has 
no jurisdiction to pass any order affecting 
the said property ? Is this order void ? 

(d) Whether the order purporting to create 
a mortgage over the property situate in 
Berar is against the provisions of the Stamp 
Act and Transfer of Property Act? Is it 
invalid ? 

(e) Can the order not be enforced except 
by aregular suit as alleged by the plaint- 
iffs ? 

(f) Is plaintiff No. 1 the manager of the 
family of plainlifis? Is the order creating 
mortgage binding on plaintiffs Nos. 2 and 
3? 

(g) Are the plaintiffs barred from challeng- 
ing the legality of the order under s, 47 of 
the Civil Procedure Code ? 

(h) Are the pleas taken by plaintiffs 
against the order barred by the rule of 
res judicata as alleged by the defendants? 
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(îi) Are plaintiffs estopped from challeng- 
ing the order for the reasons given in 
para. 9 of the written statement ? 

4. Whether ‘the order dated June 22, 
1931, is invalid and not binding on plaint- 
iffs for the reasons given in para. 6 of-the 
plaint ? 

5. What relief are the plaintiffs entitled 
to ?” 

` The lower Court recorded no findings on 
Issues No. 2 (c and d) and 3 (g, h and i) 
and having decided the other issues except- 
ing 2 (a) against the plaintiffs, dismissed 
the suit. It is against this decree that 
the plaintiffs have preferred the present 
appeal. 

The main point pressed for the appellants 
is that the first order of the Bombay 
High Oourt purporting to create a mort- 
gage over properties situate not only out- 
side its original jurisdiction but outside 
British India being ultra vires and a nullity, 
it could not pass the second order for its 
execution. Reliance was placed for this 
contention on India Spinning & Weaving 
Co. v. Climax Industrial Syndicate (1), 
Kanti Chunder Pal Chaudhury v. Kissory 
Mohan Roy (2), Nalum Lakshmi Kantham 
v. Krishnaswamy Mudaliar (3) and Nagappa 
Chettiar v. Arunachalam Chettyar Firm (4), 
in all of which it was held that the High 
Court on its original side cannot entertain 
a suit upon a mortgage for sale of pro- 
perties which are situate beyond the limits 
of its ordinary original civil jurisdiction for 
the reason that such a suit is essentially a 
“suit for land” coming within cl. 12 of its 
Letters Patent (cl. 10 of the Letters Patent 
of the Rangoon High Oourt). The respond- 
ents’ learned Counsel supported the orders 
on the strength of Hatimbhai Hassanally 
v. Framroz Kduljee Dinshaw (5), in which 
five out of the seven Judges composing the 
Full Bench held, overruling the India 
Spinning & Weaving Co.v.Climax Industrial 
Syndicate (1), that that Court has jurisdic- 
tion to entertain a suit to enforce a mort- 
gage and pass a decree for sale of the 
mortgaged property. even though it is 
situate outside its ordinary original civil 
jurisdiction because such a suit is a suit 
in personam and is not a “suit for land” 


within the meaning of cl. 12 of its Letters | 


(1) 50 B I; 91 Ind. Oas. 847; 27 Bom L R 
1281 


(2) 190 361, 

(3) 27 M 157, 

(4) 12 R 370; 151 Ind, Oas. 519; A I R 1934 Rang, 250; 
7 R Rang. 79(F B). 

(5) 51 B 516; 104 Ind. Oas. 8; 29 Bom. L R 498; A I 
R 1927 Bom. 278. 
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Patent. Central Bank of India, Lid. v. 
Nusserwanji (6), was also relied on for the 
proposition that the Bombay High Court is 
competent to pass a decree for sale of the 
mortgaged property even though it be 
situate outside British India. Parshotam Das 
v. Radha Kishan (7) and an unreported 
decision of the Allahabad High Court in the 
matter of the Agra Spinning and Weaving 
Mills Co., Ltd. ‘Miscellaneous Oase No. 404 
of 1931 a certified copy of which has been 
filed by the respondents’ Counsel in this 
Court) were also cited for the purpose of 
showing that the judgment in Hatimbhai 
Hassanally v. Framroz Eduljee Dinshaw (5) 
was accepted as correct by those Courts. 

With due deference it appears to me that 
the majority view in Hatimbhai Hassanally 
v. Framroz Eduljee Dinshaw (5) gives an 
unduly restricted meaning to the expression 
“suit for land”. It is difficult to regard asuit 
for sale on a mortgage as a suit in per- 
sonam to recover a debt because the decree 
which is passed in such a suit directly 
affects the title to and disposition of the 
land mortgaged. The case of Central Bank 
of India, Ltd. v. Nusserwanji (6), is a deci- 
sion of a single Judge who follows Hatimbhai 
Hassanally v. Framroz Eduljee Dinshaw 
(5) and holds that as the High Oourt derives 
its jurisdiction to hold sales in pursuance 
of the mortgage-decrees under the rules 
framed by itself and not under the Code 
of Civil Procedure, its officers can sell in 
Bombay, the mortgaged property situate in 
a foreign territory. With due respect I 
find myself unable to accept the correct- 
ness of the dicta laid down in these two 
Bombay cases. 

In Parshottam Das v. Radha Kishan (7) a 
suit filed in the Amritsar Court for a déc- 
laration that a decree passed by the Bom- 
bay High Court for sale of the mortgaged 
properties situate in Amritsar was a nullity, 
was dismissed on the ground that as no 
part of the execution proceedings in con- 
nection with the sale had taken place at 
Amritsar, the Oourt of that place had no 
jurisdiction to entertain the suit and that 
s. 47 of the Civil Procedure Oode algo 
barred such a suit as the objection to the 
jurisdiction should have been raised in execy- 
tion of the decree and not by a separate 
suit. Although the trial Court, on the 
authority of the Calcutta and Madras 
decisions on the scope of cl. 12 of the 


(6) A I R1932 Bom. 642; 142 Ind. Oas. 130; 34 Bom 
LR 1384; Ind Rul. (1933) Bom 174; 57 B 931, ` 

(D) AIR 1929 Lah, 449; 120 Ind. Oas. 279; 11 Lah 
L J 306; Ind, Rul. (1930) Lah, 39. i 
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Letters Patent, had held that the Bombay 
High Court had no jurisdiction to pass the 
decree in question, the Lahore High Court 
did not decide which of the two conflicting 
views was correct but merely stated what 
the Bombay view was. This case cannot 
therefore be accepted as a decision of the 
Lahore High Court that Hatimbhai 
Hassanally v. Framroz Eduljee Din- 
shaw (5) . was correctly decided. 

the unreported Allahabad case 
also no decision on this point is given. 
The order merely proceeds upon the as- 
sumption that the Bombay High Court 
has jurisdiction to entertain suits on mort- 
gages of properties situate outside its 
ordinary jurisdiction. 

The contrary view adopted by the High 
Courts of Calcutta, Madras and Rangoon 
in the cases cited for the appellants and 
by the Bombay High Court itself in 
the India Spinning & Weaving Company, 
Ltd. v.Climax Industrial Syndicate (1), 
that a suit on a mortgage being one for 
land is excluded from the cognizance of 
the High Court unless the mortgage prop- 
erty is situate within the jurisdiction of the 
Court appears to me to be absolutely sound 
and correct. Further in Harendra Lal Roy 
Chowdhuri v. Haridasi Debi (8) their Lord- 
ships of the Privy Cuuncil also took the 
same view and held that the High Court 
of Oaleutta had no jurisdiction to entertain 
a mortgage suit and pass a decree for sale 
of the mortgaged property when no part 
of that property was situate within its 
territorial jurisdiction on the original side. 
The weight of judicial authority is thus 
clearly against the view adopted by the 
High Court of Bombay in Hatimbhai 
Hassanally v. Framroz Eduljee Dinshaw (5). 
J therefore accept the contention of the ap- 
pellants’ Counsel that the Bombay High 
Court had no jurisdiction to make the 
order dated October 10, 1930, purporting to 
create a mortgage on the appellants’ pro- 
perties which are admittedly situate outside 
the jurisdiction of that Court. When the 
first order is void for want of jurisdiction 
it follows that the second one passed in 
execution of the first order must also he 
held to be void. 

The next point for consideration is the 
contention raised by the defendants-res- 
pondents’ Counsel that since the plaintiffs- 
appellants submitted to the jurisdiction of 


(8) 41 C 972; 23 Ind. Oas. 637; 27 ML J 80; (1914) 
MWWN 462:16 ML T 6; 18 OWN 817;190 LJ 
484; 16 Bom. L R 400;12 ALJ 


774; 1 L W 1050; 41 I 
A 110 (PO). 
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the Bombay High Court without any protest 
and willingly suffered the first order in 
question to be passed against them, and 
having also partly complied with it by 
making a payment of Rs, 5,000, they are 
now estopped from challenging its validity 
on the ground of absence of jurisdiction 
in the Oourt which passed it. In other 
words, the contention is that s. 21 of the 
Civil Procedure Code operates as a bar to 
the maintainability of the present suit. 

For a proper decision of this contention 
it is necessary in the first instance to 
determine whether the Province of Berar, 
where the property affected by the order 
in question is admittedly situate, is within 
or outside British India. The earliest case 
in which this point came up for decision 
before this Court is Syed Imam v. Mohamed 
Shikandar (9) where it was held 
that because Berar was not a part -of British 
India the judgment of a Civil Court estab- 
lished at Nagpur was a foreign judgment 
so far a3 that province was concerned, and 
did not operate as res judicata in a suit 
pending in a Berar Court involving the 
same point for decision which was already 
decided by the Nagpur Court. Quite re- 
cently the same question came up for 
decision in Bajirao v. Sardarmal (10) and a 
Bench of this Court, to which I was a party, 
after reviewing all the previous cases, held 
that a British Indian Court had no juris- 
diction to pass a decree upon a mort- 
gage for sale of property situate in Berar 
for the reason that it was a foreign territory 
and not a part of British India. I have 
therefore no hesitation in holding: that the 
province of Berar is a foreign territory. 

It is an established ‘rule of law that when 
a Court has no jurisdiction over the sub- 
ject-matter of the action in which an order 
is made, such order is wholly void and 
the maxim applies that consent cannot - 
give jurisdiction, But when in a cause 
which the Court is competent to try, the 
parties without objection join issue and go 
to trial, the defendant cannot subsequently 
dispute its jurisdiction upon the ground 
that there were irregularities in the initial 
procedure, which, if objected to at the time, 
would have led to the dismissal of the 
suit. In such acase the objection to the 
exercise of the jurisdiction is considered 
as waived because it was not taken at 
the time the exercise of the jurisdiction 
was first claimed. The distinction between 

Q)4NL REL. 


(10) 158 Ind. Oas. 597; AIR 1935 Nag. 192; 8 R N 
95; 31 N L R 357. 
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want of jurisdiction and an irregular 
assumption of jurisdiction has been very 
lucidly stated by Mookerjee, J., in Gurdeo 
Singh v. Chandrikah Singh (11) in these 
words: — 


“But the foundation of the distinction is fully 
explained in the Order of Reference to a Full Bench 
in the cases of Sukh Lal v. Tarachand (12) and 
Khosh Muhammad v. Nazir Muhammad (13). In the 
first of these cases, it was pointed out that jurisdic- 
tion may be defined to be the power of a Court to 
hear and determine a cause, to adjudicate or 
exercise any judicial power in relation to it, 
Rhode Island v. Massachussetts (4). Such jurisdiction 
naturally divides itself into three broad heads, 
namely, with reference to (1) the subject-matter, 
(2) the parties, (3) the particular question which 
calls for decision, Black on judgments, s. 215, A 
Court cannot adjudicate upon a subject-matter, 
which does not fall within its province as defined 
or limited bylaw; this jurisdiction may be re- 
garded to be essential, for jurisdiction over the 
subject-matter is a condition precedent to the 
acquisition of authority over the parties, and, if a 
Court has no jurisdiction over the subject-matter 
of the controversy, consent of the parties cannot 
confer such jurisdiction, and a judgment made 
without jurisdiction in such æ case is absolutely 
null and void; it may be set aside by review or 
appeal, or its nullity may be established, when it 
is sought to be relied upon in some other proceed- 
ing: See Hawes on Jurisdiction, pp. 12-16; Hermann 
on Estoppel, s 110, and Frankel v. Sutterfield (15), 
An entirely different class of question, however, 
arises, when it is suggested that a Oourtin the 
exercise of the jurisdiction which it possesses, has 
not acted according to the mode prescribed by the 
Statute. If such a question is raised, it relates 
obviously, not to the existence of jurisdiction, but 
to the exercise of it in an irregular or illegal 
manner. This distinction between elements, which 
are essential for the foundation of jurisdiction and 
the mode in which such jurisdiction has to be 
assumed and exercised, is of fundamental import- 
ance, but has not always been sufficiently recognis- 
ed. That the distinction is well-founded is 
manifest from. cases of high authority. Thus, in 
Pisani v. Att-Genl. of Gibraltar (1€), their Lordships 
of the Judicial Committee held that, where there 
is jurisdiction over the subject-matter, but non- 
compliance with the procedure prescribed as essential 
for the exercise of jurisdiction, the defect might be 
waived. The same principle was adopted in 
Ex parte Pratt (17) and Ex parte May ( 18), which are 
authorities for the proposition that where jurisdic- 
tion over the subject-matter exists? requiring only 
to be invoked in the right way, the party, who 
has invited or allowed the Court to exercise it ina 
wrong way, cannot afterwards turn round and 
challenge the legality of the proceedings due to his 
own invitation or negligence; see Vishnu Sakharam 
Nagarkar v. Krishna Rao Malhar (19. Although 
the objection that a Court is not given jurisdic- 
tion over the subject-matter by law, cannot be 

(11)36 O 193 at p 206; 1 Ind. Cas, 913, 

(12) 33 O 68. i 

(13) 33 O 352, 

(14) (1838) 12 Petters U § 657. 

(15) (1890) 19 Atlantic Rep. 898. 

(16) (1874) 5 P C 515. 

(17) (1884) 12 Q B D 334; 53 gL J Oh, 613: 50L T 
294; 1 Marrell 27, 

(18) (1884) 12 QB D 497. 

(19) 11 B 153. 
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waived, Golab Sao v. Madho Lal (20), yet defects of 
jurisdiction arising from irregularities in the com- 
mencement of the proceedings, may be waived by 
the failure to take objection at the proper stage 
of the proceedings: Harkness v. Hyde (21), Jolland 
v. Sprague (22), Rhode Islandvy, Massachussetts (14). 
To put the matter from another point of view, 


it is only when a Judge or Court has no 
jurisdiction over the subject-matter of the 
proceeding or action in which an order ia 


made or ajudgment rendered, that such order or 


judgment is wholly void, and that the maxim ap- 
plies that consent cannot give jurisdiction: in all 
other cases, this objection to the exercise of the 
jurisdiction may be waived, and is waived when 
not taken at the time the exercise of the jurisdic- 
tion is first claimed. Hobart v. Frost (23); Black on 
judgments, s. 217." 
that 


It, therefore, follows the orders 
passed by the Bombay High Court, which 
are being challenged in the present suit, 
are nullities because that Court, on the 
findings recorded above, had no jurisdic- 
tion to pass them for the reason that the 
said orders purport to affect properties: 
which are situate not only beyond the 
jurisdiction of that Court but ina foreign 
territory. To such a case of inherent in- 
competency in a Court to deal with a cause, 
which affects immovable property outside 
its jurisdiction, s. 21 of the Civil Procedure 
Code has no application: Ramachandra 
Raju Bahadur v. Maharaja of Jeypore (24), 
Nilkanth Balwant v. Vidya Narsingh (25) 
and Bhamboo Mal v. Ram Narain (28). It 
is already pointed out in Gurdeo Singh v. 
Chandrikah Singh (11) that judgments 
made without jurisdiction in such cases 
are absolutely null and void and may 
be set aside by review or appeal or their 
nullity may be established when they 
are sought to be relied upon in some 
other proceedings. I, therefore, hold that 
the present suit for a declaration and the 
consequent relief of injunction is maintain- 
able and is not barred bys. 21 of the 
Civil Procedure ,Code or by any other 
principle of law. 


Even assuming that s. 21 of the Civil 
Procedure Code applies, I am equally 
clear that the present suit is not barred. 


(20) 9 O WN 956. 

(21) (1878) 98 U S 496, 

192) (1838) 12 Peters U S 300, 

(23) (1856) 5 Duer N Y 672, 

<24) 42 M 813; 51 Ind Oas. 185; 17 A L J 694; 37 M L 
J 11; (1919) MW N 502; 26 M L T 127; 21 Bom. L R 
914; 30 OL J 209; 23 O W N 1033; 10 LW 362; 46 
IA 151 (P O). 

(25) 54 B 495; 126 Ind. Oas, 417, A I R 1930 P O 188; 
34C W N 854; Ind. Rul (1930) PO 321; 59 M LJ 
379; (1930) AL J 1338; 32 Bom, L R 1527: 32 L W 
818; 52 O L J 539 (P O.) 

26) 9 L 455; 109 Ind. Oas. 28:10 Lab, L J87; A 
IR 1928 Lah, 297; 29P L R 406, 
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In Raghubir Saran v. Hori Lal (27) it was 
held that where a decree has been passed 
by a Court having no territorial jurisdic- 
tion over the matter in controversy, the 
defendant is entitled to maintain an in- 
dependent suit for its avoidance, although 
he had not raised any objection as tothe 
want of jurisdiction in the former suit 
and that s. 21 of the Civil Procedure 
Code does not’ provide against the ques- 
tion of jurisdiction being agitated by. 
means of an independent suit. It was 
further held that it would not be legitimate 
to extend the bar of that section beyond 
the limits expressly provided for by it, 
namely, appellate or revisional stages of 
the original suit and that the failure of 
the defendant to raise the question of 
jurisdiction in the original suit cannot 
operate by way of constructive res judicata 
under s. 11, Explanation IV, to bar the 
second suit because a decree pasced with- 
out jurisdiction can in no way operate 
asres judicata. The same view was taken in 
Kunja Mohan Chakracarti v. Manindra 
Chandra Roy Choudhury (28), where 
Mookerjee, J., has said that s. 21 

“ig an exception tothe well-established rule that 
where the Court has no inherent jurisdiction over the 
subject-matter ofthe suit, its decree is a nullity, 
even though the partiee may have consented to 
the jurisdiction of the Court, This exception can- 
not obviously be so interpreted as to have a wider 
application than what is justified by its terms, It 
is impossible for us to hold that s. 21 debars the 
defendants from questioning the validity of the 
execution sale which is the root of the title of the 
plaintiff.” 

Itis no doubt true that the Madras and 
Lahore High Courts have held that if the 
defendant does not object to territorial 
jurisdiction and a decree is passed against 
him, he cannot in a subsequent suit set 
aside the decree for want of such juris- 
diction : Venkatarama Vathiar v. Samba- 
siva Aiyar (29), Chokkalingam v. Velayudha 
(30), and Purshotam Das v. Radha Kishen 
(7), Since in both these cases a wider 
construction has been put on the terms of 
s. 21 of the Oivil Procedure Code than 
its language warrants, I find it impossible 
to follow them in preference to the decision 
of the Calcutta and Allahabad High Courts 
cited above, which in my opinion correctly 
lay down the law. 


(27) 53 A 560;131 Ind. Oas. 248; A I R 1931 All. 454; 
(1931) A L J 240; Ind. Rul, (1931) All. 360. 

(28) 270 WN 542; 77 Ind. Oas, 253; AIR 1923 
Cal, 619, 

(29) 37 M LJ 349; 53 Ind. Cas. 463; 26 M L T 186; 
10L W 293; (1919) M W N 636. 

(30)47 M L J 448; 87 Ind. Oas. 152; AI R 1925 
Mad. 117. 
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In view of the foregoing findings it 
becomes unnecessary to consider the other 
points raised bythe plaintiffs-appellante™ ~ 
Counsel, viz., - : 
(a) that the first order in question could 
not legally operate asa mortgage 
as it purports to do; > f 
(b) that even if regarded asa charge, 
the order could not form thé 
subject of adjustment of the award 
and be enforced by way of exe- 
cution ; and 
(c) thatthe order could not bind the 
second and the third plaintiffs who 
are admittedly not parties to the 
agreement on which itis founded. 
The only point of importance which 
now remains for consideration is the con- 
tention raised by thelearned Counsel , for 
the defendants that as the plaintiffs-ap- 
pellants had unconditionally withdrawn 
their First Appeal No, 99-B of 1932 against 
the order of the lower Court passed in 
the execution proceedings, the said order 
operates asres judicata. Even granting 
that orders in execution may at times 
operate as res judicata since no finding was 
given by the lower Court on the issue 
whether the Bombay High Court had juris- 
diction to pass the order, which formed 
the basis of the execution proceedings, the 
question of the application of the doctrine 
of res judicata cannot arise in the present 
case, The following three issues were settled 
for trial in the execution proceedings :— 
“i. Whether the High Court at Bombay 
has no jurisdiction to appoint a 
Receiver over property stituate in 
Berar ? 
ii. Was the appointment of a Receiver 
a valid one and within the com- 
petence of the Bombay High Court? 
iii. Can this Court go into these ques- 
tions ?” 


The lower Court having recorded a 
negative finding on the third issue, proce- 
eded to dispose of the first two in these 
words, in para. 6 of its order :-— 

“In view of the finding on issue iti, it is need- 
less to decide the questions in issue i and issue iti.” 

I, therefore, overrule the contention. 

The result is that the present appealis 
allowed, the decree of the lower Court set 
aside, and itis ordered that a decree in 
terms of the prayer in the plaint bedrawn 
up infavour of the plaintiffs-appellants 
against the defendants-respondents with 
all costsin both the Courts. 

Staples, A. J. C.—I agree. 
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Niyogi, A. J. C.—I agree. I may add a 
word. The order dated October 10, 1930, 
could certainly operate as valid adjust- 
ment of the award which having been 
- filed in the High Court under s. 15 of the 
Arbitration Act acquired the foree ofa decree, 
but it could not be enforced asa decree. 
Although the High Court has no jurisdic- 
tion to entertain asuit to enforce a mort- 
gage effected on immovable property 
situated beyond its territorial limits, the 
order is validin so far as it records un- 
der O. XXI, r. 2, Civil Procedure Code, 
an agreement between the parties, The 
order dated October 10, 1930, was regis- 
tered at Malkapur and became fully 
operative asa mortgage of the property 
specified in ` it. Consequently the order 
although binding on the parties as an 
agreement could not be enforced by the 
High Court asa decree as it had no juris- 
diction to entertain a suit to enforce that 
mortgage. 

When a Court has no inherent jurisdic- 
tion in any matter, it cannot acquire it 
by the consent or acquiescence of the 
parties, nor can the partial payment of 
Rs. 5,000, which was madein discharge of 
an obligation imposed by the agreement in- 
corporated in the order, make the order 
executable. 


D, Appeal allowed. 


SIND JUDICIAL COMMISSIONER'S 
COURT. 
Miscellaneous Civil Appeal No. 13 of 1934 
November 9, 1934 
FERRERS, J.C. AND O'SULLIVAN, 


A. J.C. 
JHTHANAND MURIJMAL—APPELLANT 
VETSUS 
GHANSHAMDAS AND ANOTHER 
— RESPONDENTS. 
Presidency Towns Insolvency Act (III of 


1909), ss. 9{c), 55, 90 (4)—Transfer by debtor of 
whole of his property, whether fraudulent— Pay- 
ment to some creditors soon after transfer— Whether 
an act of insolvency—Act constituting fraudulent 
preference must be voluntary act—Court’s power to 
grant amendments—Practice—Motive of litigant— 
Abuse of process of Court 

A sale by a debtor of the whole or substan- 
tially the whole of his property for a present 
consideration is not necessarily fraudulent, The sale 
however, will constitute an act of insolvency if 
the seller intends to defeat or delay his creditors. 
Whether he does ordoes not in fact entertain 
such an intention is a matter of fact which is 
not the subject of any immutable presumption of 
law; it must be inferred from the circumstances of 
each particular case, 

[English case-law referred to.] 
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Where the debtor sold his property and soon after 
made payments to some creditors: 

Held, that the man who made this sale and fol- 
lowed it up by these payments must be supposed to 
intend the inevitable consequences of what he did. 
The sale and the payment together would, therefore, 
fall within the meaning of s. 9, cl. (b) and constitute 
a transfer of property with intent to defeat or 
delay those creditors who did not receive any 
share in the sale price, and as such, it was an act 
of insolvency, ' 

The act which constitutes a fraudulent prefer- 
ence must no doubt bea voluntary act, not an act 
done under pressure. The word “pressure” under 
s. 56 implies an act of free’ will, An act under 
pressure is not an act of free will. 

A Oourt has wide powers. to grant Jamendments 
under s. 90, cl. (4), Presidency Towns Insolvency 
Act, and there would appear to be no objection to 
make an amendment where there is no question 
as to infraction of the law of limitation, 

The motive of a person for having recourse to 
the law is, however, irrelevant and immaterial. A 
Oourt has noconcern with the motives of a litigant 
howsoever malicious they may be. A Court will 
certainly exercise a discretion and refuse to assist 
a party where there is an apparrent abuse of the 
process of the Court or a fraudon the Court, but 
previous circumstances unconnected with the actual 
institution or carrying on of the proceedings cannot 
be taken into consideration. 


Mr. Khanchand Gopaldas, for the Ap- 
pellant. 


Mr. Srikishendas H. Lulla, for the Res- 
pondents. 

Ferrers, J. C._—Jethanand Murijmal has 
been adjudicated an insolvent under the 
provisions of s. 13, Presidency Towns Inso- 
Ivency Act. This was done upon the 
petition of Ghanshamdas Thariomal who 
claims to bea creditor to whom a debt of 
more than Rs. 500 isdue and payable. 
Jethanand has vigorously resisted the 
petition from the outset. He has contend- 
ed that the proceedings against him are 
taken merely to gratify a private grudge. 
He says: 

“I was at one time a rich man. In February 
1932, I was worth Rs. 96,000. Like many others H 
have met with reverses. I bad two hotels: But 
the Sind Punjab Hotel was closed and I was 
paying a rent onit for nothing. The Shakti Hotel 
was working at a loss. I had no other business 
and I was therefore up to the neck in debt ; but 
I have always succeeded in keeping my head above 
water. Itis true that I have been selling my 
property piece by piece, but I have been selling 
it for a proper price and every penny I have re- 
ceived, and more also has gone to my creditors. 
Step by step I should have cleared my feet if I 
had not met with a set back where I might have 
expected a helping hand, Ghanshamdas is connected 
with me by marriage, but he isa business rival, 
What he did was this. In May 1932 I had bor- 
rowed Rs. 3,000 from a friend named Bulchand, 
For this loan I had given my promissory note 
The greater part of thedebt due to Bulchand I 
have discharged. But there remains Rs. 600 due 
to Bulchand. By an endorsement, which I dispute 
Ghanshamdas has got this promissory note ing 
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his hands. The straightforward course would 
have been to apply to me for payment. But Ghan- 


shamdas did not buy up this note in the ordinary 
course of business. His object was to harass me, 
He hasalready taken proceedings against me on 
two occasions in criminal Oourts and he has filed 
this petition in bankruptcy for reasons of malice 
only. I do not deny the authenticity of the pro- 
missory note or that Rs. 600 are still due upon 
it. I do deny thatthe note has been transferred 
by due process to the petitioning creditor. I do_not 
deny the transfers ‘alleged in the petition. I do 
deny that those transfers were either intended to 
defeat or delay my creditors or that they would 
be void as a fraudulent “preference.” 

We have heard this case argued 
at length, and the impression left upon my 
‘own mind is that Ghenshamdas may 
have played an unfriendly and ungener- 
ous part. It may be that he was actuat- 
ed by a malevolent motive, But Courts of 
Law have no concern with the motives of a 
litigant whoisalleging a legal right. We 
are only concerned to determine whether 
the right so alleged is legal or not. 

The points which are required to be 
proved are: (a) the debt of the petitioning 
creditor, and (b) some one of the alleged 
acts of insolvency. The petitioning-creditor 
has been allowed to amend his petition. In 
its final form the acts of insolvency alleged 


are : (a) that the debtor on some date 
between July 15 and 17, 1933, sold (1) 
“Sind Punjab Hotel” with all stock-in- 


trade, good-will, etc., (2) the Shri Shakti 
Vijaya Hindu Hotel with all stock-in-trade, 
ood-will, etc., and (3) a motor car No. 
Ka 3211; (b) that on July 24, 1933, the 
debtor made a transfer of his undivided 
half in a plot of land with buildings 
thereon bearing survey No. 11, Sheet K/14 
in the Lyari Quarter of the City of 
Karachi. The said transfer was: (a) with 
intent to defeat or delay his creditors, and 
in the alternative, and (6) one which would 
be void as a fraudulent preference if he 
were adjudged an insolvent. 

The learned Judge who disposed of this 
petition inthe first instance, has not raised 
any specific points for decision. Avowedly 
and advisedly he has left some conten- 
tious questions untouched. This will 
make it impossible for us to deal with 
the allegations under s. 9 (c) as those 
allegations would involve the decision of 
disputed questions of fact. The Jaw con- 
cerning fraudulent preferences will be 
found in s. 56. It is as far as necessary 
for the present purpose, in these terms: 

“Every transfer of property made by any person 
unable to pay his debts as they become due 
from his own money in favour of any creditor 
with a view of giving that creditor a preference 
over the other creditors shall if such person-isad- 


JETHANAND MUBIJMAL V. GHANSHAMDAS (SIND) 


1591C 


judged insolvent be deemed fraudulent....” 

Now, the act of insolvency whichis al- 
legedto involve a fraudulent preference is 
a transfer. The petitioner must be held 
strictly to his petition. He cannot be allow- 
ed to allegethe payments in support of 
his allegation which as originally made 
did not allege the payment, but the 
transfer. By the definition the transfer must 
be in favour of acreditor. Mangharam is 
the transferee. He claims to be a creditor. 
He says : 

“I paid Jethanand! Rs, 250 in June at his re- 
quest. He took a loan from me as his hotel 
was not working properly. I gave him a further 
loan of Rs. 350 in July.” 

Jethanand, on the other hand says: 

“Mangharam did not advance me Rs. 350 when 
he came tome or that he paid me Rs, 200 or 
Rs. 100 as advance (sic).” 

The question whether Mangharam did 
or did not make this advance and whether 
heisor is not a creditor of Jethanand 
is the question which the Court of first 
instance has advisedly declined to go into. 
The object was, not to prejudice the debtor 
in a criminal prosecution which was 
pending against him. The decision no 
doubt may have been judicious and pro- 
per, but makes it impossible for us to 
deal with that part of the petition which 
rests upon cl. 9 (e). It remains to be 
determined whether the decision can be 
justified under s. 9 (b). 

The points for decision will be: (1) Has 
the petitioning-creditor proved his debt? 
(2) Has the debtor transferred substantially 
the whole of his property? (3) Did he 
make that transfer with intent to defeat 
or delay his creditors ? 

Now, the promissory note itself is an 
exhibit in a Criminal Court. The petition- 
ing-creditor has been allowed in this 
Court to substitute for ita photograph. The 
signature upon it is not seriously disputed. 
The petitioning-creditor himself says : 

“The endorsement was made in my presence by 
Bulchand. I paid Rs. 1,500 as consideration for 
the transfer.” 

No attempt has been made to rebut 
thisevidence. The endorsement has the 
benefit of s. 118, Negotiable Instruments 
Act,and we are of opinion that the 
petitioning-creditor has sufficiently proved 
the transfer of the instrument. The execu- 
tion of the instrument is not denied 
by the debtor who also admits that asum 
of not less than Rs. 600 is still unpaid 
and outstanding. The second question is 
answered by the deposition of the debtor 
himself. He does not deny the transfer. 
His words will be found in Ex. 23-4. He 
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Says: 

“Ihave one plot of land in Trans-Lyari. 
a share in plots at Malir...... 
property.” 

The land in the Trans-Lyari was 
seized and sold in satisfaction of Income- 
tax and it realized a net sum of Rs. 118. 
The share which the debtor holds in the 
land at Malir is ten pies only. The value of 
the property is so small that this share is of 
negligible value. The only question which 
is really in dispute in these proceedings is 
the question : Did the debtor by this trans- 
fer intend to defeat or delay his creditors ? 
It is not possible to open any man’s mind 
or to observe his thoughts at work: An 
intention can never be imputed except by 
inference and that inference must be drawn 
from the circumstances and the sequel. 
The proposition of law which Mr. Lulla 
invited us to accept was taken down by me 
in his own words. It is thus: 

“If aman transfers substantially the whole of his 


property ata time when his debts exceed his assets, 
all such transfers constitute an act of insolvency.” 

In support of this proposition Mr. Lulla 
relied upon In re Simms (L). 
therein referred toin which Lord Justice 
Colton held a transfer fraudulent on the 
ground that it withdrew all the debtor's 
property from the reach of his creditors so 
as to prevent them from enforcing their 
legal rights and remedies without the 
debtor obtaining anything which could be 
a substitute or equivalent for the creditors. 
Clauson, J., delivering the judgment 
observes : 

“The result of these authorities appears to me to 
be that atransfer by a debtor of substantially the 
whole of his property, whether by way of charge or 
by way of sale, will be an act of bankruptcy, if the 
necessary consequence of the transfer will be to 
defeat or delay his creditors.” 

This is the case on which Mr. Lulla 
relied. A case which is even more service- 
able for his purpose will be found in In 
re Sharp; Ex parte Gundra (2). It is there 
said that: 

“a transfer of the debtor's whole property for past 
considerations, even if it was intended to be applied 
in payment of the creditcrs, can be impeached in 


bankruptcy by any creditor who turns out to have 
been forgotten,” 


Although not fraudulent in fact, it is 
fraudulent in law as necessarily tending 
to defeat the omitted creditors and to sub- 
stitute for the administration of the estate 
in bankruptcy a different mode of admin- 
istration, There is no doubt that the 
decision was justified by the circumstances 

(1) (1930) 2 Oh. D 22; 99 L J Oh, 235; 46 TLR 
258; 143 L T 326, < 

(2) (1901) 83 L T 416, 


Ihave 
l have no other 
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of that particular case. It would not, 
however, be safe to inferthat every transfer 
of the whole of a debtor's property is of 
necessity fraudulent. The cases have 
gradually established that the general pro- 
position is subject to certain limitations. 
A bona fide sale by a debtor of the whole 
or substantially the whole of his property 
for a present consideration was held not to 
be an act of bankruptcy in Rose v. Haycock 
(3), Baxter v. Prichard (4) and Lee v. Hart 
(5). Such a transaction is no more than a 
conversion of goods into money. The sale, 
however, will constitute an act of insolvency 
if the seller intends to defeat or delay his 
creditors. Whether he does or does not 
in fact entertain such an intention is a 
matter of fact which is not the subject of 
any immutable presumption of law; it must 
be inferred from the circumstances of each 
particular case. 

The law being as above stated, the facts 
to which it is to be applied are these: The 
debtor has put in a schedule of his pay- 
ments and receipts. The entries show that 
on July 15, 1933, and July 17, 1932, Rs. 950 
were received from Mangharam. These are 
three of the transfers alleged in the peti- 
tion to be fraudulent. The schedule also 
shows that on the previous day a sum of 
Rs. 250 was received from Pribhomal. The 
expenses are shown in another exhibit 
which is Ex. 27/21. From this it appears 
that on July 22, 1933, an income-tax de. 
mand of Rs. 450 was satisfied and a 
sum of Rs. 1,014 was paid to the City 
Deputy Collector. This is the whole sum 
which was at that time outstanding and 
payable tothe Excise Department. These 
two payments alone eat up the whole of the 
sums received from transfers which are 
alleged to be acts of insolvency. The pay- 
ments were made very shortly after the 
transfer. They follow so closely at the 
heels of the transfer that they form a part 
of the environment from which intention 
may be inferred. We have therefore these 
facts. The debtor sold the bulk of hig 
property in the middle of July. ‘The only 
residue which remained in his hands was 
the insignificant share ina small plot at 
Malir. With the proceeds of these sales he 
paid off certain creditors. He paid those 
creditors in full. He did not accord the 
same treatment to all his creditors. The 
holder of the promissory note which is now 


BY (1834) 1 Ad. & E 460; 3 N & M 645, 
(4) (1834) 1 Ad. & E 456;3N & M638;3 LJ KB 
185 


(5) (1865)11 Ex. 880; 25 L J Ex. 135; 2 Jur, (ÊN. a.) 
308: 4 W R 289, : 
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relied upon by the petitioning-creditor re- 
ceived nothing. 

Here the question is whether from these 
facts an intention may be inferred to prefer 
a creditor who was importunate and to 
postpone another who was quiescent. It 
will be remembered that we are not 
dealing here with the quesion of a 
fraudulent preference within the mean- 
ing of s. 9(c). The act which con- 
stitutes a fraudulent preference must no 
doubt be a voluntary act, not an act done 
under pressure. The word “pressure” under 
s. 56 implies an act of free will. At act 
under pressure is not an act of free will. 
These principles would apply if we were 
dealing with that part of the petition 
which rests upon s. 9, cl. (c). They do 
not, however, affect that part to which we 
have confined ourselves. Thatis the part 
under 8. 9, cl. (b). 

The only question is whether the sales 
were made with an intention to defeat 
and delay those creditors who received no 
part of the proceedings of the sale. The 
burden of proving this intent will of 
course lie upon the party who would fail 
if that proof were not forthcoming. The 
question is whether that burden has been 
discharged. Now, it is a commonplace of 
law that a man must be supposed to 
intend the necessary consequences of his 
acts. The transfer and the ensuing pay- 
ments are so closely connected together 
that they form one body of facts from 
which intention may be inferred. We have 
it that on July 15, the Income Tax Officer 
wrote to the City Deputy Collector a letter 
which is marked ‘immediate’ and which runs 
in these terms: 

“Dear Mr. Thurley--May I seek your personal 
assistance in a matter of some importance to Go- 
vernment revenue? A demand of Ra. 3,315-2-0 is 
pending against one Mr. Jethanand Murijmal, and 
I find from the Sind Observer of to-day's date that 
he is arranging to sell one of the properties in 
which he has a share, The attached cutting from 
the Sind Observer is interesting. I wonder whe- 
ther you could be so kind as to take immediate 
steps in the matter. I have already written to the 
Collector, sending a recovery certificate under s. 46 
(2)." 
This letter bears date July 15, 1933, and 
the endorsement shows that a warrant 
under s. 154, Land Revenue Code, was 
immediately issued. Prompt although this 
action was, it came too late; on July 15, 
the debtor disposed of the two hotels and 
the motor car. It appears to us that these 
transactions and these payments must in- 
evitably defeat or delay those creditors 
who did not receive any share in the 
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sale-price. We think that the man who 
made this sale and followed it up by these 
payments must be supposed to intend the 
inevitable consequences of what he did. 
The sale and the payment together would 
therefore fall within the meaning of s. 9 
cl. (b) and constitute a transfer of property 
with intent to defeat or delay creditors, 
and such a transfer would be an act of 
insolvency and would justify an order 
against which this appeal is made. 

For these reasons we dismiss this appeal 
and confirm the order of adjudication. In 
the circumstances of this case, we do not 
exercise our discretion in favour of the 
petitioning-creditor by allowing him costs. 

O'Sullivan, A. J.C.—I agree with what 
my learned brother has said and desire to 
add a few words on certain aspects of the 
case. 

It was contended by Mr. Khanchand on 
behalf of the appellant that the Court 
should not have permitted the amendment 
of the petition, and that we should not 
take the amendment into account. Vir- 
tually we have disregarded the act of 
insolvency alleged in the amended peti- 
tion, and have decided the appeal on the 
facts stated in the original petition. In 
any event, however, I would observe that a 
Court has wide powers to grant amend- 
ment under s. 90, cl. (4), Presidency Towns 
Insolvency Act, and there would appear 
to be no objection to make an amendment 
of the kind sought in this case where there 
is no question as to infraction of the law 
of limitation. It was also sought by Mr. 
Khanchand to claim that the petition should 
be dismissed under s. 13 (4) (bò, Presidency 
Towns Insolvency Act. This lays it down 


that: 

__ “The Oourt shall dismiss the petition..............., (b) 
if the debtor appears and satisfies the Oourt that 
he is able to pay his debts, or that he has not 
committed an act of insolvency or that for other 
sufficient cause no order ought to be made,” 


Mr. Khanchand contends that the pecu- 


liar circumstances leading up to the 
petition clearly constitute “sufficient 
cause” for a Conrt to refuse to pass 


an order of adjudication. He argues that 
the petitioning-creditor is the appellant's 
enemy, that he has twice involved him in 
criminal prosecution, that he purchased 
the promissory note in question in order to 
be in a position to bring about these 
proceedings and obtain the adjudication of 
the appellant and that the motive is clearly 
malicious. From the course of events it 
is certainly more than likely that the 
petition was actuated by malice. The 
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petitioning-creditor had never at any time 
previously dealt in hundis. He is ad- 
mittedly a trade rival of the appellants, 
both being liquor licensees. The motive 
of a person for having recourse to the law 
is, however, irrelevant and immaterial. A 
Court has no concern with the motives of 
a litigant howsoever malicious they may 
be. A Court will certainly exercise a dis- 
cretion and refuse to assist a party where 
there is an apparent abuse of the 
process of the Court or a fraud on the 
Court, but previous circumstances uncon- 
necte 1 with the actual institution or car- 
tying on of the proceedings cannot be 
taken into consideration. In Re Shaw; 
Ex parte Gill (6), where a similar plea was 
raised in bankruptcy proceedings, Wright, 
J. observed : 

“The previous misconduct or attempt to obtain 
an unfair advantage on the part of the petitioner 
is not shown to have been connected with the pre- 
sentation of the petition and there are no authori- 
ties which show that such a circumstance is one 
which furnishes ‘suficient cause’ for declining to 
make a receiving order, It is immaterial whether 
or not the petition was actuated by motives of 
spite or revenge on the part of the petitioning 
creditor at the failure of his attempt to gain an 
advantage, The Court does no doubt reject a 
petition when the motive which actuates it is the 
desire to extort an advantage, because the effect 
of such petitions would be to improperly use the 
machinery of the bankruptcy law; but motives of 
spite or revenge on the part of the petitioner are 
immaterial.” f 

Similar observations were made by Lord 
Watson in King v. Henderson (7), at 
p. 731*: 

“Their Lordships do not dispute the sound- 
ness of the proposition that a plaintiff or petitioner 
who institutes and insists in a process before the 
bankruptcy or any other Court, in circumstances 
which make it an abuse of the remedy sought or 
a fraud upon the Oourt, cannot be said to have 
acted in that proveeding either with reasonable or 
probable cause. But in using that language, it 
becomes necessary to consider what will in the 
Proper legal sense of the words, be sufficient to 
constitute what is generally known as an abuse of 
process or as fraud upon the Oourt. In the op- 
inion of their Lordships, mere motive, however 
reprehensible, will not be sufficient for that pur- 
pose; it must be shown that in the circumstances 
in which the interposition of the Court is sought, 
the remedy would be unsuitable, and would enable 
the person obtaining it fraudulently to defeat the 
rights of others, whether legal or equitable. ° 

And again at p. 732%: 

“Motive cannot in itself constitute fraud, al- 
though it may incite the person who entertains it 
to adopt proceedings which, if successful, would 
necesarily lead to a fraudulent result; and it is not 
the motive, but the course of procedure which 


(6) (1901) 83 L T 487, 
(7) (1898) A O 720;67LJ P O 134,47 WR 157; 
5 Manson 308; 14TLR490; 79 LT 37, 


*Pages of (1898) A. O.—[Ed.] 
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leads to that result, which the law regards as con- 
stituting fraud.” 

In this case, the appellant would appear 
to have heen endeavouring to meet his 
creditors in a reasonable manner; but cir- 
cumstances appear to have been too strong 
for him. Howscever reprehensible the con- 
duct of the petitioning-creditor may have 
been, however, we are unable to hold that 
it constitutes a fraud upon the Court or an 
abuse of the process of law, 

D. Appeal dismissed, 


RANGOON HIGH COURT 
Civil Miscellaneous Appeal No. 161 of 
1934 
March 27, 1935 
Mossy AND DunKLEY, JJ, 
MA NGWE SINT AND otsERs~- 
APPELLANTS 
versus 
KO PO HLA AND ANOTEHER— RESPONDENTS 
Insoluency—Act of—Suspension of payment, notice 


of—False denial of debt due to particular creditor, 
iether notice of suspension of payment general- 


Notice of suspension of payment means a declara- 
tion by the debtor that he doesnot intend. to pay 
any of his debts, not that he does not intend to pay 
the debt of one particular creditor. Furthermore, the 
indebtedness must be admitted, and the notice must 
be a specific and deliberate act on the part of the 
debtor from which his inability or refusal to pay his 
debts generally can be plainly inferred. A false 
denial of the debt due to one particular creditor is 
not and cannot be construed a8, a notice of suspen- 
sion of payment of debts generally. M. S, M. M : 
Chettyar Firm v, P. Doraswamy Moodaliar (1), referr- 
ed to. 


C. Mis. A. from an order of the District 
Court, Pyapon, dated October 31, 1934. 

Mr. Maung Lat, for the Appellants. 

Mr. Tha Kin, for the Respondents, 

Dunkley, J.—This is an appeal against 
an order of adjudication of the appellants 
as insolvents, on a petition of the respon. 
dents, who are their secured creditors hold- 
ing a registered mortgage over their im- 
movable property. The act of insolvency 
alleged was that the appellants had given 
notice to the respondents that they had 
suspended payment of their debts. 

Now, notice of suspension of payment 
means a declaration by the debtor that he 
does not intend to pay any of his debts, 
not that he does not intend to pay the 
debt of one particular creditor. Further- 
more, the indebtedness must be admitted, 
and the notice must be a specific and de- 
liberate act on the part of the debtor from 
which his inability or refusal to pay his 
debts generally can be plainly inferred: 
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` See M. S. M. M. Chetyar Firm v. P. Doras- 
wamy Moodaliar (1). In the present case 
all that was proved by the respondents was 
that the appellants are indebted to them 
in a considerable amount on a registered 
mortgege, and that when demand for pay- 
ment of the mortgage-debt was made, the 
appellants replied that the amount due on 
the mortgage had already been discharged 
by payment in kind. It has been held by 
the District Judge that this allegation of 
discharge of the mortgage-debt, is false, 
but a false denial of the debt due to one par- 
ticular creditor is not, and cannot be 
construed as, a notice of suspension of 
payment of debts generally. No act of 
insolvency was proved in this case and the 
appellants were wrongly adjudicated. 

The order of the District Court of Octo- 
ber 31,1934, adjudicating the appellants 
as insolvents, is set aside, and the petition 
of the respondents is dismissed with costs 
in both Courts, Advocate'’s fee three gold 
mohurs. 

Mosely, J.—I agree. 

D. Order set aside, 


(1) 143 Ind, Oas. 775; A I R 1933 Rang. 41; lI R 
96; Ind..Rul. (1938) Rang. 73. 


MADRAS HIGH COURT 
Second Civil Appeal No. 481 of 1929 
October 19, 1934 
OCornisu, J. : 
DANDU SIVARAMARAJU—PuaintiFF 
—APPELLANT 
versus 
Tus SEORETARY or STATE For INDIA 
in COUNCIL AND OTHERS—DEFENDANTS— 
RESPONDENTS 

Limiation Act (IX of 1908), Sch. I, Arts. 62, 120— 
Execution sale—Sale set aside in suit by stranger—Suit 
by auction-purchaser against decree-holder for refund 
of purchase money—Limitation ~ Article applicable 
—‘Money had and received’, 

Defendants Nos. 5 to 10 sold in execution of a 
decree obtained : by them against defendants 
Nos. 3 and 4 certain properties which were purchased 
by the plaintiff on September 25, 1918, A stranger 
brought a suit for recovery of posssession on the 
ground that the properties had already been sold 
to him and the sale was set aside in this suit. The 
plaintiff, thereupon, on April 30, 1920, applied 
unsuccessfully for refund of the purchase money 
which had been paid to the decree-holders in July 
1919, and finally instituted a suit on July 6, 1995 
for recovering the said money: i j 

Held, that the suit was one for money had and 
received falling within Art, 62 of the Limitation 
Act and was time-barred, Nilakanta v. Imam 
Sahib (1), and Mohideen Ibrahim v. Mohamad Meera 
Levvat (2), distinguished. Bazinath Lal v. Ramadoss 
(4), applied. 
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S.C. A. against the decree of the District 
Court of Ganjam in the Appeal Suit No. 176 
of 1927 preferred against the decree of the 
Court of the Subordinate Judge of Berham- 
pore in Original Suit No. 35 of 1925. 

Judgment.—-The point for decision in 
this appeal is whether the plaintiff appel- 
lant’s suit is governed by Art. 62 of the 
Limitation Act, in which case it is time- 


. barred, or by Art. 120 in which case the suit 


will be in time. 

The appellant was auction-purchaser at 
a Court sale of certain items of property 
sold by defendants Nos. 5 to 10 in execu- 
tion of a decree obtained by them in a 
Rent Suit against defendants Nos. 3 and 4. 
The date of the sale was September 25, 
1918, and it was confirmed on December 
11, 1918. The purchase price was Rs. 2,025 
which was duly deposited in Court. In 
the meantime a stranger to these pro- 
ceedings had brought a suit O. S. No. 723 
of 1918, for recovery of possession, alleg- 
ing that inasmuch as the judgment- 
debtors had already sold the lands to him 
they had no saleable interest in the Jand, 
and that there were irregularities in the 
sale to the appellant. This suit was decreed 
on December 15, 1919, the Court holding 
that there were irregularities in the conduct 
of the sale sufficient to set it aside. A 
prohibitory order had been obtained against . 
the Deputy Collector that he should not 
part with the purchase money deposited 
by the appellant. But this order expired 
on November 20, 1918, and a payment of 
Rs. 1,200 odd was made to the defendants 
in July 1919. In consequence of the decree 
setting aside his sale the appellant on 
April 30, 1920, put in a petition to the 
Court of the Deputy Collector for a refund 
of the purchase money. In reply he was 
informed on November }, 1920, that the 
money had been paid to the decree-holders 
towards the decretal amount. A further 
petition was made on December 18, 1922, 
but this was rejected. As a matter of fact, 
only half of the purchase money had been 
paid away, and the statement that all 
had been paid was a mistake of thegDeputy 
Collector. 


The appellant filed his suit on July 6, 
1925. The plaint does not say in so many 
words thatthe claim is formoney payable 
by the defendants to the plaintiff for money 
received by the defendants for the plaint- 
iff’s use. But this is the substance of the claim 
set out in his pleadings. The basis of a suit 
for money had and received will be found 
described in Bullen and Leak’s Precedents 


1939 
of Pleadings (8th Edition) p. 265 thus : 


“When a person receives money which in justice 
and equity belong to another as a rule a debt is 
created and the money can be recovered by an 
action for money received to the use of the 
plaintiff”. ; 

If the appellant's suit is, as I have no 
doubt it is, one for money had and received, 
Art. 62 of the Limitation. Act governs it, 
as both the lower Courts have held, and 
the suit is time-barred. 

The learned Advocate for the appellant, 
however, takes his stand on certain rulings 
of this High Court, and contends that 
Art. 120 of the Limitation Act governs the 
suit. In Nilakanta v. Imam Sahib (D), 
where a Oourt sale had been set aside on 
the ground that the judgment-debtor had 
no saleable interest in the property sold, 
it was held that Art. 120 governed the 
plaintiff's suit to recover the purchase 
money from the decree-holder, The 
explanation of that decision is, I think, 
that the suit was one under s. 315 of the 
Code of Civil Procedure, 1882. The case 
was followed in Mohideen Ibrahim v. 
Mohamed Meera Levvai (2). The head-note 
which appears to accurately express the 
gist of the judgment, says: 

“An auction purchaser had a substantive right of 
suit under the Code of 1882 (i. e. 8. 315) for the 
refund of the price money paid by him when it 
was found that the judgment-debtor had no saleable 


interest,; and Art. 120 of the Limitation Act applied 
to such suits”, 


The Court, therefore, held that a suit 
founded upon a substantive right to a 
refund of purchase money on the setting 
aside of a Court sale must be regarded 
as outside the category of a suit for money 
had and received. Certain observations 
of their Lordships of the Judicial Com- 
mittee in Jascurn Boid v. Pirthichand Lal 
(3), suggest a doubt whether a suit framed 
as asuit for money had and received, in 
Circumstances that would support such a 
suit, would not be subject to Art. 62 
notwithstanding that the plaintiff has a 
right to a refund reserved to him ya 
particular enactment. In the case in 
question the sale of a patni taluq for 
arrears of rent had been set aside in 
proceedings under Bengal Regulation VIII 
of. 1819. The purchaser was a party to 
the proceedings, but had not been awarded 
an indemnity for his loss in accordance 

(1) 16 M 361. 

(2) 17 Ind. Cas. 487; 23 MLJ 487;12ML T 431 
(1912) M W N 1130 

(3) 50 Ind. Oas. 444; 46 I A 52; 17A L J 514; 36 

‘ML J 557; 23 O W N 721; 21 Bom. L R 632; (1919) 
M W N 258; 30 0LJ71; 46 C 670; 26 ML T 131; 
“40 L W 416 (P ©), 
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with the Regulation. He accordingly sued 
the zamindar to recover the purchase 
money paid to him. Their Lordships 
referring to Art. 97 which governs the 
period of limitation for suits ‘for money 
paid upon an existing consideration which 
afterwards fails’, said 

“Tf regard be had to the peculiar character of a 
sale under the Regulation, itis manifest that the 
facts but imperfectly fit the phrase, they perhaps 
more nearly approach the formula of ‘money had, 


and received’ by the defendant for the plaintiff's 
use”, 


if read asa description and apart from 
the technical qualifications imported in 
English Law and procedure. Their 
Lordships dealt with the case on the 
assumption that Art. 97 was applicable. 
In the present appeal the suit was not 
found on any express right reserved tothe 
appellant by the Civil Procedure Code to 
recover the money. The sale was not set 
aside under O. XXI, r. 92, Civil Procedure 
Code, but, in a suit, and consequently an 
order for refund under r. 93 would not 
be available to the appellant; so that his 
only remedy would be a suit to recover 
the purchase money as money had and 
received. 

Another case to which I must refer is 
Bazinath Lal v. Ramadoss (4), where it was 
held that a suit under s. 73, cl. 2, Civil 
Procedure Code for a refund of money 
improperly paid toa person ina rateable 
distribution of assets was governed by 
Att. 62. In the course of the judgment 
it is observed : 

“if on such a re-adjustment being made the plaintiff 
in a suit under s. 73 is found to be entitled to a 
portion of the assets which have been paid to the 
defendant, we are of opinion that the latter must 
be regarded as having received the portion so paid 
to him, ‘for the use of the plaintiff’ ”. 

This line of reasoning appears to me to 
be equally appropriate to the case of a 
defendant who has received payment of 
the purchase money through the Court 
and the sale has been subsequently set 
aside. 

In my judgment the plaintiff's suit is 
governed by Art. 62 and was time-barred. 
His appeal must, therefore, be dismissed 
with one set of costs as against defend- 
ants Nos. 5 to 10, and with costs as against 
the Ist respondent, the Secretary of State. 
The plaint discloses no cause of action 
against this defendant, Assuming for the 
purpose of argument that the retention of 
a part of the purchase money by the 
Deputy Collector would furnish a ground 


(4) 26 Ind, Cas, 219; 39 M 62; 16 M LT 509; 27M L 
J 640; 1 L W 952. 
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-of action, it is clear that he was acting 
as a judicial officer, and that he would 
have the protection of Act XVIII of 1850. 
With regard to the balance of the purchase 
money which remains with the Govern- 
ment, the learned Government Pleader has 
indicated the means provided by the 
Devolution rules for its recovery by the 
appellant, As defendant No. 3 was merely 
a formal party against whom no claim 
was made in the plaint, there will be no 
order for costs as regards him. It is 
stated that defendant No. 2 drew Rs, 856-9-0 
under an attachment. In the plaint it is 
alleged that plaintiff came to know of this 
payment to defendant No. 2 on December 
15, 1922. The case will have to go back 
for a finding as to the date on which 
defendant No.2 drew the money. If it was 
within 3 years from the date of plaint, 
plaintiff's claim against this defendant in 
respect of the money so received will not 
be barred. Findings to be returned in two 
weeks from re-opening of the High Court. 
Ten days for objections. 

In pursuance of the directions contained 
in the above judgment, the District Judge 
of Ganjam submitted the following 

Finding.—The High Court has called for 
afinding from this Court as to the date 
on which the 2nd defendant drew the 
sum of Rs. 856-9-0. 

* * 


Civil Register No. 37 of the years 1919- 
20 of the Court of the District Munsif, 
Aska, at page 153, Dr. Side 2nd entry 
. shows that the sum was drawn on July 
16,1919. There is a slight mistake in the 
year of the suit but there can be no doubt, 
that the sum drawn on that day was the 
sum referred to. Mr. D. V. Narasinga Rao, 
Advocate, for the plaintiffs, does not now 
dispute the fact that the money was 
drawn on July 16,1919. Itis found accord- 
ingly. 

This second appeal as against the res- 
pondent No.2 coming for final hearing, 
after the return of the finding of the lower 
Appellate Court, upon the point referred 
by this Court for trial, the Court delivered 
the following 

Judgment.—The finding is accepted. 
The appeal is dismissed: with costs as 
against the 2nd respondent No. 2 also, 

A. . Appeal dismissed. 
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CALCUTTA HIGH COURT 
Civil Appeal No. 266 of 1933 
ro “August 23, 1935 
Nasim ALI AND HENDEBBON, JJ. 
BHABANI PROSANNA LAHIRI AND 
ANOTAER— PLAINTIFFS— APPELLANTS 


< versus 
MANINDRA CHANDRA ROY 
CHOUDHURY AND OTHERS—DEFENDANTS— 
RESPONDENTS 

Adverse possession—Trespasser not in possession for 
some years within statutory period—Intention to 
possessicn, whether enough—Question of adverse pos- 
session is of legal conclusion. 

Only the intention to possession without actual 
possession would not be sufficient in law to prove 
continuous possession of a trespasser though in 
fast he was notin possession for some years with- 
in the statutory period. 

[Case-law discussed.] 

ifin fact the defendants discontinued their pos- 
session, it is immaterial whether they intended to 
return or not. The question of intention is relevant 
only for the purpose of determining whether in 
fact the possession was discoatinued. 

The question whetber possession is adverse or 
not is often one of simple fact, but it 
may be aconclusion of law ora mixed question. 
It is a question of legal conclusion to be drawn 
from the findings of simple facts. 


C. A.from an appellate decree of the 
Additional District Judge, 2nd Court 
Rangpur, dated September 19, 1932. 

Messrs. Atul Chandra Gupta and Jitendra 
Kumar Sen Gupta, for the Appellants. 

Messrs, Hiralal Chakravarti and Shyama 
Das Bhattacharji, for the Respondents. 


Nasim Ali, J.—This appeal arises out of 
a suit for possession of a plot of land 
marked A in the Commissioner’s map on 
declaration of plaintiffs’ zamindary right 
thereto. Plaintiffs’ case is that the dis- 
puted land is a part of the mal lands of the 
village Kamal Kachhna of which they are 
the proprietors, that they were all along 
in possession of the same till they were 
dispossessed therefrom by an order of the 
Criminal Court, under s. 145, Criminal 
Procedure Code.. The defence of defen- 
dants Nos. 1 and 2 is that the disputed 
land is rent-free and that it was never in 
the possession of the plaintiffs or tbeir 
predecessors. They also claim title by 
adverse possession for more than 12 years. 
The trial Judge held that though the 
disputed land was mal land of Kamal 
Kachhna, the defendants had a title of 
legal origin the exact nature of which was 
lost in antiquity. Inthis view the learned 
Judge did not consider it necessary to come 
to any finding onthe question of adverse 
possession set up by the defendants. He. 
accordingly dismissed the suit. On appeal 


- 1985 BHABANT PROBANNA LAHIRE v, MANINDRA ÖHANDRA ROY ` (GAL) 703 

by the plaintifis to the Idwer ‘Appellate “ (15) A circus company attempted in Sravan 
_ Goart the learned Additional District Judge 1327 B. 9. tohold performance on the dis- 
' had confirmed the decree of the trial Court . puted land ‘by taking settlement from 
. on the ground that the plaintiffs’ title to the defendants at the rent of Rs. 5 per day, 

disputed land as zamindars had been but the performance could not be held on 
extinguished by adverse possession of the account of an injunction from the Collector 
“ defendants for more than 12 years. Hence and (16) the defendants are paying Munici- 
` this second appeal by the plaintiffs : pal Taxes since 1323 B.S. The question is 


: _ “The question whether Possession is adverse or not - whether these facts establish adverse 
is often one of simple fact, but it may be a conclu- possession of the defendants for the 
, Sion of law or a mixed question ', 


It is a quéstion of legal conclusion to be - Statutory period. The following principles 
: drawn from the findings onsimple facts :` 218 ele eed blish : 
_Luchmeswar Singh v. Monwar Hossain _, (4), In order to establis adverse posses- 
(A). sion it must be shown that possession was 
e (4). : A i licity, in continuity and 

-The facts found‘are:(1) The disputed 2dequate in pub >. } . 

land is a vacant plot of land which was ID Prat 7 a Debi v, Collec- 

' never under cultivation but was capable of 7 of Khulna (2). 


“ ` 7 4 
af : sioner A (b) It is sufficient that the possession should be 
: Possession ; (2) the plaintiffs never exercised overt and without any attempt at concealment so that 
- any acts of possession down to 1327 when . the person against whom time is running ought, if 


- possession was taken by them forcibly ` he ee be SIE, H Be sie a happen- 
: ae : ing Secretary of State v. Debendra Lal (3). 
sole en ee ee ng cin (e) It is not necessary in order to establish adverse 


possession that proof of acts of possession should cover 
land before 1313 B.S; (4) the defendants every moment of the requisite period...The fact 


stacked bricks on the disputed land in a possession may p secrete though aga se 
1313 B. S. with a view to construct a build- Of possession are at considera ʻo .loterva ow 
5 = cts will infer the fact 

ing thereon; (5) the defendants fenced apy acts wit inter the fact is a question of proof 


) ‘ -and presumption independent of prescription, The 
round the disputed land in 1315 B. S. and nature of the Tequisite possession must necessarily 


the fenca was in existence for a year or vary with the nature of the subject possessed. The 
. 80; (6) two corrugated huts were erected by possession must be the kind of possession of which 


; g h ticul bject i tible : 
the defendants on the disputed land in cranes Debendra Lal Khan (3) re Bantana 


1315 B.S, but-:they were removed in “A series of isolated acts of trespass with no con- 
: Chaitra 1316 B. S.; (7) a pathshala ghur tinuity of possession would fall short of the requisite 
- was erected on the south- vest corner of the and if in fact there has been interruption, pos- 


: ; : b z session during such interruption must be deemed to 
; disputed landin 1316 B. S. with the Permis- pe with the person having the lawful right. It must 
- Bion of defendant No. 2; (8) the defendants also be actual as opposed to ideal possession : Abhoy 


. successfully opposed in Agrahayan 1315 Sankar v. Satyendra Prosanna, 85 Ind. Oas. 594 (4). 
- B.S. the selection of the disputed land as If a person enters upon the land of another and 


5 k p holds possession for a time, and then without having 
:a site for a proposed boarding house for acquired title under the statute abandons possession, 
-Batra Khettrya students of Government the rigbtful owner on the abandonment is in the 


H. E, School at Rangpur; (9) the defendants same position in all respects as he was before the 
cleared jungles on the disputed land in intrusisn took; place, There is no one against whom 


; any he can bring an action. He cannot make an entr 
1319 B. S. in pursuance of a notice issued by -upon himself, There is no positive enactment nos 
¿tbe Municipality; (10) defendants realised . is there any principle of law which requires him to 


rent from a circus party for 15 days in doany act, to issue any notice, or to perform 
Bhadra 1321; (11) temporary college hostel] _ 22y ceremony in order to rehabilitate himself, No 


F à ` new departure is necessary. The possession with 
-was erected on the disputed land with the -intruder ineffectual for the purpose of transferring 


, permission of defendant No. lin 1324 and title ceases upon its abandonment to be effectual for 
was removed in 1325; (12) by an amicable - any purpose. It does not leave behind any cloud on 
. partition’ the disputed land was allotted the title-of the rightful owner or any secret procéss 


at work for the benefit in time to come of some 
to the share of the defendants and masonry ` casual interloper or lucky vagrant.’ ... The statute 


‘boundary pilars- were erected along the applies not to want of actual possession by the plain- 
northern. and eastern limits of the disputed ‘ tiff but to cases where he has been out of and another 
“land in 1325; (13) defendant realised rent in Possession for the prescribed time, There must 
‘from a circus party for occupation of the h 

disputed land in Chaitra and Baisakh 1326 ` (2)271A136; 27 0 943;40 W N59; 2 Bom. L 


pan : R 592; 7 Sar. 714 (P O.) 
B.S. (14) Mukunda’s jatra was held on the -C (3)6L IA 78; 147 Ind, Oas. 545; A I R1331 PO 
disputed land in Falgoon or Chaitra 1326 235;110 WN 96; 66MLJ 131; (1984 M WN 
‘with the permission of defendant No. „l; 2165; 39L W 25 536 Oom. L R 249; 380W N 
< 28 5; (1934) AL 4J 153; 59.0 L J. 56; 610262 (PO) 
. (1) 19 TA 48; 19 O 253;°@ Sar, 133(P-0), -~ (4) 85 Ind, Ca e, 694; AIR 1925 Oal, 981 
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be both absence of possession by the person who has 
the right and actual possession by another, whetber 
adverse or not, to be protected to bring the case 
within the statute: Trustees, and Agency Co. v. 
Short (5).” 

When possession has been abandoned 
“the civil possession is not only out of the trespasser 
but is vested againin theowner. This result seems 
to depend on the failure of the physical element in 
possession and it isnot necessary to refer specially 
to the intention. The possessor has in fact dis- 
continued his occupation whether he intends to return 
or not,” Lightwood on Possession of Land, para. 61. 

‘But in determining whether there had been dis- 
continuance of possession intention cannot be altoge- 
ther be left out of account. For after all theadverse 
character of possession must be based toa certain 
extent on the intention to exclude the real owner: 
Abhoy Sankar v, Satyendra Prosanna 85 Ind. Cas. 594 
(4) cited above. 

“The doctrine of constructive possession cannot be 
invoked in favour of a wrongdoer so as to enable 
him to obtain thereby a title by limitation” : Secretary 
of State v. Krishnamcni Gupta (6). 

___ (d) Title by adverse possession is strictly 

limited to what has been actually possessed 
by the trespasser. The maxim tantum 
prescriplum quantum possessum is rigorously 
applied to him, The application of this 
general rule however depends on the facts 
of each particular case. Possession js a 
question of fact, and extent of possession 
may be an inference of fact: Nageshwar Bux 
Roy v. Bengal Coal Co. Ltd. (7). 

“Act of possession over a parbof any immovable 
property may no doubt in many cases be evidenced 
of de facto possession ofthe whole. Rut possession 
bya wrongdoer overa part (except where there is 


a clear connection and interdependence between the ` 


part actually possessed and the whole of which it 
is a part) must be confined to the part of which 
he is actually in possession” : Mohini Mohan Roy 
v. Promoda Nath Roy (8). 


The contention of Mr. Gupta on behalf of 
the appellants is thatthe findings of the 
learned Additional District Judge about 
the continuily and extent of defendants’ 
possession for the statutory period is based 
mainly upon the presumption of construc- 
tive possession in favour of the defendants 
during the yearsin which they were not in 
actual possession. This contention is sup- 
ported by the following passage in the judg- 
ment of the learned Judge : 

“Once possession is acquired it is possessed 
without actual possession. Possession is the in- 
tention tohold together with power to hold ; in 


(5) (1889) 13 A O 793: 58 LJ P O 4; 59L T 677; 
37 W R 433; 53 J P 132 (P O.) 

(6) 29 I A 101; 29 O 518; 6 O W N 617; 4 Bom. L 
R 537 8 Sar. 269 (P O.) 

(7) 58 IA 29; 130Ind. Cas. 315; A IR 1981 
PO 186; (COM L J183; 33 L W 162; 350 W N2265; 
53 O L J 8];. (1931) M W N 121; 33 Bom. L R 425: 
12 P LT 251;ì5 R D194; 10 Pat, 407; 53 0 LJ 
487; (1931)A LL 587; Ind, Rul, (1931) P 059 


(P Ò) 
(8)24 O 256; 1 O W NBO, 
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other -words the physical possibility of possessing - 
the property according to will.” i 

~ These observations of the learned Judge 
indicate that he was of‘opinion that. only 
the intention to possession without actual 
possession would be sufficient in law to 
prove continuous possession of a trespasser 
though in fact he was not in possession 
for some years within the statutory period, 
This view is clearly opposed to the prin- 
ciples which have been indicated above. 
Again the findings of the learned Judge 
show that a pathsala was in existence on 
a small portion of the disputed land. It 
is not clear from the judgment of the 
learned Judge whether the defendants 
exercised any acts of possession over the 
remaining portion of the disputed land 
from 1317 of 1320 and 1322 to 1323, It 
has not been found whether there is any 
close connection and inter-dependence 
between the portion on which the pathsala 
stands and the whole of the disputedland 
cf which itis part, The finding ofthe 
learned Judge that the defendants were in 
continuous possession of the whole of the 
disputed landsfrom 1314 to1327, appears 
to me to have been influenced toa large 
extent by his view that a trespasser can 
rely, for acquiring title by adverse pos- 
session on ideal or contructive possession 
in the land trespassed upon, though he 
has not infact possessed it for some years 
during the statutory period. If in fact 
the defendants discontinued their posses- 
sion it is immaterial whether they intend- 
ed to return ornot, The question of inten- 
tion is relevant only for the purpose of 
determining whether in factthe possession 
was discontinued. I am not satisfied in 
the present case that the learned Judge 
approached the. question of adverse 
possession from the proper point of view. 
Again the trial Court found that the 
defendants had a title of legal origin, the 
exact nature of which was lost in antiquity. 
The learned Judge hasnot cometo any 
clear finding on this point. I am, therefore, 
of opinion that the caseshould be re-heard 
by the lower Appellate Court. The result 
therefore, is that this appeal is allowed. 
The judgment and decree of the lower 
Appellate Court are set aside and the case 
is sent back to that Court for re-hearjin 
of the appeal according to law. Costs will 
abide the result. ; 


Henderson, J.—I have nothing to add 
with regard to adverse possession, but 


- desire to say something on the other point 


at issue in this appeal whether the defen 


fer 
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dants adduced evidence which would en- 
title a Court of fact to infer that their 
possession must have had a lawful origin 
and to pronounce in favour of a lost grant. 
As must almost be inevitable, in view of 
the pleadings, the evidence was chiefly 
directed to show assertions of title and acts 
of possession, It is clear that evidence 
which might ~ be quite valueless for the 
purpose, of establishing adverse possession 
may throw considerable light on the other 
question at issue. Thelearned Subordi- 
nate Judge delivered a most careful 
judgment and came to the conclusion that 
the defendants had established a lost grant. 
In dealing with adverse possession the 
learned Additional District Judge—in my 
opinion quite rightly did not rely upon 
anything previous to the year 1313. 


But it isobvious thatin dealing with 
the other point great importance attaches 
to the evidence that the defendants were 
in possession of the disputed land for many 
years through Mohesh, who in his turn 
sublet it to the Tushbandar Estate, and 
to the evidence with regard to the diff- 
culties which the defendants experienced: 
in inducing the Court of Wardsto sur- 
render the plot when they themselves 
required it forthe construction of their 
own residence, 


Ia my 
that there was ample evidence on the 
record to justify the finding of the trial 
Court with regard toa lost grant, Ifthe 
Judge sitting in appeal had on a considera- 
tion of that evidence, affirmed that judg- 
ment I shouldnot have been prepared to 
interfere with his conclusion in second 
appeal. The real question for our deter- 
mination on that part of the caseis whether 
he did so affirm the original judgment, I 
must confess that on first reading the 
judgment Ireached the conclusion that 
there was no finding on this point at all. 
But on re-perusing it it appears to me 
that the learned Judge did intend to affirm 
that finding, The legal advisers of the 
appellants also apparently took this view 
(vide ground No, 1 in the petition 
of appeal). But in view of the halting and 
at times unfortunate language used by the 
learned Judge itis impossible to feel any 
certainty on this point, Asmy learned 
brother is strongly of opinion that there 
is no real finding on the point, I consider 
that the most satisfactory course is to 
direct are-hearing of the appeal on both 
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opinion it cannot be questioned ` 
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points, I, therefore, : concur in the order 


which he proposes to make. 
D, Appeal allowed ; Case remanded. 





RANGOON HIGH COURT 
Second Civil Appeal No. 31301 1934 
February 22, 1935 
Mosg y, J. 

YATHA OO-OPERATIVE SOCIETY 
—APPELLANT 
versus 
MAUNG PO MYA AND ANOTHER— 
RESPONDENTS 

Burma Co-operative Societies Rules, 1931, r, 15 
(4)—Arbitrator appointed under r. 15—Award pas- 
sed—Whether can be executed as decree of Court— 
Order is conclusive and binding on property—Stranger, 
if can dispute order. 

An arbitrator was appointed under r.15, Burma 
Co-operative Societies Rules, 1931, and gave a deci- 
sion or award to the effect that the debtors were to 
pay a certain sum within three days, failing which 
the mortgaged property was to be sold and the 
sale proceeds applied towards the debts: 

Held, thatsuch a decision or award could on 
application to the Civil Court beenforceableas a 
decree of such Court. It was not an order which 
could not legally be passed and of which execu- 
tion should be refused. The orderto be executed 
asif it was a mortgage decree didnot bind other 
persons claiming to have a mortgage of the same 
property any morethan amortgage decree of th 
Court would bind them, but the order was con- 
clusive and binding on the property until it was 
attacked by way of a regular suit. A stranger 
to the proceedings by the Society could not dis- 
putethe order in execution but must do so by 
way ofa suit. If hesueshe can attack the order 
cn exactly the same grounds asifit were amort- 
gage decree bya Court, that is to say, on the 
grounds of fraud or collusion, or thatthe mortgage 
was not properly registered and so on, Maung 
Tay Gyi v. Maung Yan (1), explained, Maung Ba 
Latv. Liquidator, Kemmendine -Thathanahita Co- 
operative Society (2), referred" to. . tant 

S. O. A. from the decree of the Assis 7.p 
District Court, Prome, inC. A, No. 
of 1934, f 

Mr. Kyaw Myint,” for the Appellant. 

Messre. Aiyangar and Chari, for the 
Respondents. 


Judgment.—The appellants are the 
Yatha Oo-operative Society, by their agent 
Maung Po Shein. The Society and their 
debtors, Po Mya and Ma Sein Khin, had a 
dispute over the amount due tothe Society 
by Po Mya and Ma Sein Khin on a regis- 
tered mortgage to the Society. An arbi- 
trator was appointed under r. 15, Burma 
Co-operative Societies Rules, 1931, and gave 
a decision or award tothe effect that the 
debtors were to paya certain sum within 
three days, failing which the mortgaged 
property was to be sold and the sale proe 
ceeds applied towards the debts, 


756 PROKASH CHANDA SIL v. anbu subpar (CAL) _ i59 10 
- Rule 15 (4) says that such a decision or Courts set aside with costs throughout, 
„award shallon application to the Civil -Advocate’s fee here, two gold mohurs. | 
Court be enforceable as adecree of such dD Order accordingly. 
Court. Application was accordingly made i 
but the holder of a simple money decree - 
against the same debtor, respondent No. 2 ; 
here, C.R, M. M. L. A. Chettyar, had ._. ,„ CALCUTTA HIGH COURT | 
sold the property and purchased it him- Civil Appeals Nos. 1876 and 1877 of 1932 
sèlf. The Scciety then applied that they July 10, 1935 
be allowed to sellthe property again in NASIM ALI AND HENDERSON, JJ. 
execution. This was refused by the execut- PROKASH CHANDRA SIL AND ANOTHER— 
ing Court, which passed an order allowing `’ DEF4NDANT3— APPELLANTS i 





them to share rateably with the Chettyar versus 
in the sale prcceeds. In appeal the ABDUL JABBAR AND OTHERS—PLAINTIFFS 
learned Assistant District Judge quoted — RESPONDENTS 


-> is O : Bengal Alluvion and Dilurion Regulation (XI of 
Nawno oe Court Ene Tay . KN vi " 1825), s. 4, cls..(1), (4), (5)—“Gain” in cl. (1), mean- 

ung, an ( ); Teper ed In an unautl Or Ze ing of—Confiscaticn of private property—Proviso to 
_ report, where it was said that such an cl. (1)-when applied to shallow riversin cl.’ (4), 
‘ arbitrator has no powerto pass mortgage whether infringes right of private owner— Cases riot 
. decrees.. This-judgment was misconstrued, covered ‘by other- clauses—Application of general 


: ; $ 3 principles of equity consistent with object of Regu- 
-the emphasis was on the word “decree.” lation—Equiiy—In-absence of positive law or usage, 


‘What was meant was thatthe arbitrator private property cannot be attached. : 
- could cnly pass an award, but that award | The “gain” as contemplated by cl. (1) s. 4, 
“can hecxecuted asifit were adecrce. It Bengal Alluvion and Diluvion Regulation, must be 


isn sh; gain from a public river and not a river the bed 
“is jotan order which cannot legally bte of which belongs to private individuals. The 


- passed and cf which execution should be Regulation, therefore, dcesnot contemplate confis- 
_ refused asin the care quoted, Maung Ba cation of private property. Lopez v. Muddun Mohan 
` Lat v Liquidator, Kemmendine Thathana- - Thakur (1), followed. 


i ag : c The proviso to cl. (1),s. 4, Bengal Alluvion and 
“hita Co-Operative Society (2), I see no Diluvion Regulation when applied to accretions jin 


difficulty in the position c:eated. The order : small and shallow rivers mentioned in cl. (4), does not 
_to be executed as if it was a mortgage ~ infringe the proprictary right of the private owner. 
decree dces not bind other persons claim- Clause (5), 6.4, Bengal Alluvion and Diluvion 


: : Regulation, no doubt empowers the Court 
-ing tohave a mortgage of the same pro- to apply general principles of equity and justice 


' perty any more than a mortgage decreeof in cases not covered by the other clauses ofthe 
‘the Court would bind them, but the order ` section. But such principles of équily ‘and jus- 
_is conclusive and binding on the property tice must not be inconsistent with the object ;of 


wy sys : : the Regulation, which declares that confiscation or 
„until it is attacked by way of a regular destruction of private property is not sanctioned 


suit. A stranger to the proceedings by the by universal law and justice. SA, 
Society cannot dispute the order in ex- - In the absence of any positive law or establish- 
‘ecution but must do so by way of a suit _ed local usage it is not permissible to confiscate 


en or destroy private property either wholly or partially 
If he sues he can attack the order on “on general principles of equity and justice. 


exactly the same grounds as ifit were a Mr. Ramendra Chandra Roy, for the 
mortgage decree by a Court, that isto say, Appellants. 

on the grounds of fraud or collusion, or Messrs. Jogesh Chandra Roy, Birendra 
that the mortgage was not properly regis- Chandra Das and Nripendra Chandra Das, 
‘tered and so on. - ‘for the Respondents. 


Nasim Ali, J.—These two appeals arise 
out of two -suits for recovery of possession 
‘of certain lands.. The plaintiffs’ case is 
that the disputed Jands are alluvial lands 
formed on apart of the bed of the river 
“Haura, - the - proprietary right of which 
‘belongs to-the Maharajah of Tippera and 
-that-they took- settlement of these lands 
‘trom the Mahrajah. The plaintifis further 
fee a they were in PE these 

: sa 4 ands after they took settlement, but they 

OEA TOSS Bangi dA dads, Can DIA GUR were dispossessed frcm these lands in 
(2) A IR 1983 Rang, 124; 149 Ind, Cas, 180; 11 R execution of decree obtained against them 
426; 6 R Rang. 287, > under s. 9, Specife Relief Act, The 


Itis needless to say, what is admitted 
here, that the order for rateable distribu- 
tion cannot be upheld. The  Chettyar, 
decree-holder, bas cnly bought the right, 
title and interest subject tothe mortgage. 
The’ Scciety must be allowed to execute 
their decree by sale of the property. This 
will be ordered accordingly, and the orders 
ofthe executing and lower Appellate 
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defence of the.. defendants is these 
lands _ are accretions to their ten- 
ancies which they hold under a Taluk- 


dar under the Maharajah. The trial Court 
held that the disputed lands were accretions 
tothe defendants’ tenancies and in that 
view dismissed the suits. On appeal by 


PROKASH OHANDRA SIL V, ABDUL JABBAR (CAL) 
-when (the owner of the bèd of the river ig 


the plaintifis to the lower Appellate Court, - 


the learned Judge has affirmed the finding 
of the trial-Court thatthe disputed lands 


are accretions to the defendants’ tenancies. | 


He has however decreed the plaintiffs’ suit 
ow the ground that the defendants cannot 
claim these lands as 
tenancies under cl. (1), s. (4); Regulation XI 
of 1825, as the river Haura is a shallow 
river belonging to the Maharajah. Hence 
thé present appeal bythe defendants. 
The point for determination in these ap- 
peals is whether the defendants can claim 
the disputed lands asaccretions to 


possession. The decision of the question 
depends upon the interpretation of cl. (4), 
8.4, Regulation XI of 1825 which runs as 
follows : 


accretions to the. 
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also the proprietor of the adjoining land 
and the claimants to the accretions are his ` 
tenants, in respect of the adjoining land 
to- which the accretions have taken place, 
the principle laid down in Lopez v, Mud- ` 
dun Mohan Thakur (1) cannot apply. It 
is argued that in such a case, there is 
really no confiscation of the private property 


-asthe tenants do not set their claim any 


higher than this: that they claim to pos- 
sess the land on payment of rent. But the 
right of the proprietor to enjoy or to deal 


“with the alluvial land in any way he likes, 


their” 
tenancies and resist the plaintiffs’ claim for - 


“Tn small and shallow rivers, the beds of which with l 


the- julkar right of fishery, may have been 
heretofore recognized as the property of individuals, 
any sandbank or chur that may be thrown up 
shall, as hitherto, belong to the proprietor of the bed 
of the river, subject to the provisions stated in the 
first clause of the present section,” 

The contention of the learned Advocate 
for the appellants is that the closing words 
of cl. (4) attract the operation not only of 
the proviso to cl. (1) of the section but also 
of the substantive part of it. In Lopez 
V. Muddun Mohan Thakur (1) their Lord- 
pare of the Judicial Committee observed 
that: 

“When the whole words are looked at not only 
of that clause (cl. 1) but of the whole Regulation 
(Regulation XI of 1825) it is quite obvious that what 
the legislative authority was dealing with was the gain 
which an individual proprietor might make in this 
way from what was part of public territory, the 
public domain not usable in the ordinary sense, that 
is to say, to the sea belonging to the State or a public 
river belonging to the State.” 

From the principle laid down in that case 
it is clear that the “gain” as contemplated 
by cl. (1) must be gain from a public river 
and not a river the bed of which belongs 
to private individuals. The Regulation 
therefore does not contemplate contiscation 
of- private property. If the substantive 
part of cl. (1) is read as incorporated in 
cl. (4) by operation of the closing words 
of cl. (4) the earlier part of cl. (4) becomes 
meaningless. It is however contended that 


(1) 18M I A467; 14 WR1;5BL R 521 


-is‘an important and valuable right. 
-ship in its full and normal compass is 
-thè ownership ofa right to the entirety of 
“the lawful uses of a corporeal thing. If 


-the tenants. are entitled 
“right, the proprietor 
‘jusin re propria which on account of the 
‘incumbrance in favour of the tenants can- 


Owner- 


by operation of the closing words of cl, (4). 
to claim tenancy ` 
simply retains the 


not straightaway expand toits normal dimen- 


‘sions as the universum jus of general and 


permanent use. There cannot be any 
doubt therefore that if the substantive part 
of- cl. (1) is allowed to operate on rivers, 
the beds of which belong to private 


‘individuals, there is partial confiscation of 


private property. It is however contended 
by the learned Advocate for the appellant 
that the general observations in Lopez 
v. Muddun Mohan Thakur (1) must be read 
along with the facts of that case and must 
not be extended to a state of affairs which 
was not under the consideration of their 
Lordships of the Judicial Committee. In 
substance the argument is that the “gain” 
in cl. (1) is not restricted to public domain 
but can be claimed from private property 
as well. I am unable to accept this con- 
tention. In view of the definite pronounce- 
ment of the Judicial Committee that the 
“gain” within the meaning of cl. (1) must 
be a gain from a public domain, small and 
shallow rivers, the beds of which belong 
to private individuals cannot come within 
the operation of the substantive part of 
cl. (1). In order therefore to give a mean- 
ing to the closing words ofcl. (4) in view 
of the object of the Regulation as explained 
in Lopez v. Muddun Mohan Thakur (1) they 
must refer to the proviso to cl. (1) which 
makes the accretions liable to be asgessed 
to revenue: see Secretary of State v, 
Maharajah of Burdwan (2). The Principle 

(2) 49 O 103; 67 Ind. Cas. 835; A I R 1992 P.O 


6;48 IA 565; 350 LJ 92; 42 ML J61; 4U p 
L R(P, 0), 1; 26 OW N 619 (P,0) 
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founded on universal law and justice is 
that you cannot take away anybody's pro- 
perty. Ifthe positive law intends to en- 
croach on common law rights, euch intention 
must be expressed in very plain words, or 
must be made out by very plain and neces- 
sary implication. In Lopez v. Muddun 
Mohan Thakar (1) their Lordships of the 
Judicial Committee observed : ; 

“There are no words which imply the confiscation 
of any private person's property whatever.” 

The proviso to cl. (1), when applied to 
accretions in small and shallow rivers 
mentioned incl. (4), does not infringe the 
proprietary right of the private owner. 
Proprietary right is one thing and assess- 
ability is another. These rivers which 
were included in the Permanent Settle- 


ment were not taken into consider- 
ation at the time when the revenue 
was assessed and fixed at the time of 


the Permanent Settlement. The assess- 
ment of the additional revenue, therefore, 
js not really an encroachment on the pro- 
prietary rights. If it is, the positive law 
has sanctioned encroachment to that 
extent and no further. In the absence of 
any positive law or established local usage 
it is not permissible to confiscate or 
destroy private property either wholly or 
partially on general principles of equity and 
justice.; Clause (5), 8. 4 no doubt empowers 
the Court to apply general principles of 
equity and justice in cases not covered by 
the other clauses of the section. But such 
principles of equity and justice must not 
be inconsistent with the object of the 
Regulation, which declares that confisca- 
tion or destruction of private property is 
not sanctioned by universal law and 
justice. The learned Judge was, therefore, 
right in decreeing the suit. The appeals 
therefore fail and are dismissed with 
costs. : 

Henderson, J.—I agree. 
pretation of cl. (4), s. 4 of the 
is in conformity with a long series of 
decisions of this Court. It is true that the 
case reported in Gobinda Hota v. 
Kristapada Singha, 45 Ind. Cas, 929 
(3) supports the appellants. That 
decision was founded upon the decision 
of the Full Bench in the case reported in 
Gour Hariv Bhola Kaiburto (4). But with 
great respect to the learned Judges, they 
appear to have overlooked the fact that the 
Full Bench case does not deal withcl. (4) 
but with cl (1). On the other 


3) 45 Ind. Cas 929; AIR 1918 Cal. 205. 
G) 21 O 233. 


This inter- 
Regulation 
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hand I should like to refer to two old | 
decisions of this Court on the point. In 
the case reported in Chunder Monee v. 
Sreemuttee Chowdhrani (5) Trevor and 
Campbell, JJ., observed as follows: 

“In small and shallow rivers, the beds of which 
are private property, churs thrown up belong to 
the proprietor of the bed of the river. This is 
opposed to the doctrine laid down in cl. (1), 5.4... 
Inthe one case, the ownership of the bed ofthe 
river carries the right to the accretion with it; 
in the other, riparian ownership does the same,” | 

Then again in the case reported in 
Syfoolah v. Bhuttun (6), Glover, J., said: 

“The appellant's Vakil wishes to construe the last 
words of this clause (subject to the provisions, 
etc.) as meaning that such lands belong to the estate 
to which they join; butit is clear from reading 
the latter part of the section in question in con- 
junction with cl. (4) that these words do not apply 
to the formation or position of the newly accreted 
lands, but to the owner's right in them, in relation 
to the Government after they are formedin fact; 
any other explanation would result in the contradic- 
tion that cl]. (4) s. 4 would in one and the same sentence 
declare that the owner of the bed ofa shallow river 
had a right to all churs thrown up init...and 
that the same churs belonged not to him, but to 
the riparian proprietor to whose estate they were 
joined,” oe 

In my opinion the law has been cor- 
rectly explained in those decisions. There 
is noreason why a different law should 
apply when the dispute is between the 
zamindar and a subordinate talukdar. 

D. Appeal dismissed. 


(5) 4 WR OL. 
(6) 10 W R 68. 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT 
Full Bench 
Second Civil Appeal No. 21-B of 1933 
i September 5, 1935 
GRILLE, J. O., BUBHEDAR, A, J. C. AND 
PoLLOOK, A. J .C. 
LAXMIBAI — PLAINTIFF — APPELLANT 


| versus 
KONDBA AND ANOTHE&S— DEFENDANTS 
— RESPONDENTS 


Transfer of Property Act (IV of 1882), s. 67-A— 
Transfer of Property (Amendment) Act (XX of 1929), 
ss. 32, 63—S. 67-A, if applies to mortgages executed 
before April 1, 1930—Principle of s. 67-A, whether 
applies—Mortgagee, whether bound to sue on all the 
mortgages in respect of which the mortgage money has 
become due. 

Section 67-A ofthe Transfer of Property Act does 
not apply to mortgages that were executed before 
April 1, 1930. Nor does the principle contained in 
that section apply so thatthe mortgagee is not bound 
to sue on all the mortgages in respect of which the 
mortgage money has become due. Sheolal v. Nanhelal 
(3), overruled. 

[Oase-law referred to.] 


1935 


| Defendant executed a mortgage on September 3, 1923 
in favour ofa firm, The loan was repayable on 
September 3, 1924, and it was conceded that on default 
of payment the mortgagee was entitled to foreclose the 
mortgaged property. On April 10, 1925, the defendant 
executed a second mortgage of the same property in 
favour of the game firm. The second loan was 
repayable on July 10, 1926, and on default of payment 
the mortgagee was entitled to foreclose the mortgaged 
property. The mortgagee filed a suit on foot of the 
first mortgage on April 23, 1930, anda second suit 
reer of the second mortgage on April 24, 

Held, that the second suit was not barred by 
s. 67-A, Transfer of Property Act, or the principle 
contained therein. 

S. A. againstthe decree in C. A. No. 249 
of 1930, in the Court of the First Addition- 
al District Judge, Akola, dated September 
#0, 1932, arising out of the decision in O. A 
No. lllof 1930, in the Court of the 
Additional Sub-Judge, 2nd Class, Basim, 
dated October 16, 1930, 

Order of Reference to a Full Bench 

Pollock, A.J. C.—Kondba, defendant 
No. 1, execued a mortgage on September 
3, 1923in favour of the firm of Laduram 
Godulal. The loan was repayable on 
September 3, 1924 and it was con- 
ceded that on default’ of payment the 
mortgagee was entitled to foreclose the 
mortgaged property. On April 10, 1925 
Kondba executed a second mortgage of 
the same property in favour of the same 
firm. Thesecond loan was repayable on 
July 10, 1926, and on default of payment 
the mortgagee was entitled to foreclose 
the mortgaged propérty. At the parti- 
tion of the firm both these mortgages 
fell to the share of the plaintiff-appellant 
Ghanashamdas. He filed a suit on foot 
of the first mortgage on April 23, 1930, 
and a second suit on foot of the second 
mortzage on April 24, 1930, The lower 
Courts held that the second suit was 
barred by s. 67-A ofthe Transfer of Property 
Act. 

Section 67-A was inserted in the Trans- 
fer of Property Act by s. 32 of the Trans- 
of Property (Amendment) Act (XX of 
1929) and came into force on April 1, 
1930. Section 63 of the Amending Act 
provides, inter alia, that nothing in s. 32 
shall be deemed in any way to affect any 
right or title already acquired, accrued or 
incurred before April 1, 1930, or 
any remedy or proceeding in respect 
of such right or title, and that 
any such remedy or any such pro- 
ceeding may be enforced, instituted or 
‘continued, as if this Act had not been 
passed. It has been held by the Rangoon 
High Court on two occasions, in Ko Aung 
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Bye v. Ko Po Kyaing(1) and V. R.S. 
Chettiar v. Ya Ya (2), that s. 67-A applies 
only to mortgages executed after April 1, 
1930. This view appears to me to be pro- 
bably correct, though it might possibly 
makea difference whether the right to 
sue on the mortgage accrued before 
April 1, 1930 or not. Before April 1, 1930, 
the mortgagee had acquired a right to 
sue for foreclosure of his second mortgage, 
and nothing in s. 32 of Act XX of 1929 
shall be deemed to affect any proceeding in 
respect of that right, aad any such pro- 
ceeding may be enforced, instituted or 
continued, as if the Act XX had not been 
passed. It therefore appears to me that 
the lower Courts were probably wrong in 
holding that 8. 67-A has a retrospective 
effect. 

Assuming however that s.67-A does not 
apply, the question still remains whether the 
principle contained in s. 67-A applies, 
or, in other words, whether 8. 67-A. 
merely declared the existing law. In 
Sheolal v. Nanhelal (3), a Banch of this 


Court remarked: 

“It has been admitted before us and it cannot be de- 
nied, that a mortgagee is fully entitled to foreclose 
twice on the same property. The second decree 
may ba worth nothing or it may bə , worth a 
great deal to him, but that is nobody’s concern 


but his own” , i 
There ha; certainly been considerable 


difference of opinion on the point, and 
the various views were summed up in the 
report of the special committee on the 
Bill that eventually became Act XX of 
1929. The cases are given on pp. £50 and 
451 of Mitra’s Transfer of Property Act, 
7th Edition. In Gadiram v. Punamchand | 
(4), a Bench of this Court „held, though 
it was not necessary to decide the polnt, 
that the principle enunciated in s. 67-A 
was the law as it existed before the 
Amending Act of 1929 and that s. 67-A 
merely declared that law. 


As the point seems to be of considera- 
ble importance and difficulty and I doubt 
the correctness of the view expressed in 
Sheolal v. Nanhelal (3), I would ask for 
the decision of a Full Bench on the two 


following questions : 
(1) Kg 67-A of the Transfer of Propsrty 


Act apply to mortgages that were executed before 
April 1, 1930 ?” and 

(t) AI R 1931 Rang. 203; 131 Ind. Cas, 725; Ind" 
Rul. (1931) Rang. 149. 

(2) ATR 1933 Rang. 377; 15) Ind. Oas. 678; T R 
Rang ô. 
(3)8N LR 12% 17 Ind, Oas. 129. 

(4) AIR 1933 Nag. 171; 144 Ind. Cas, 
(1933) Nag. 232; 30 N LR 235. 


326; Ind, Rul. 
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(2) “If it does not’ apply, does [the principle 
Contained in that section apply so that the mort- 
gagee is bound to sue on all’ the mortgages in 
peas of which the mortgage money has become 


ug 

Mr. G. R. Deo, for the Appel- 
lant. 

Mr. V, K. Rajwade, for the Res- 
pondent., 


a. Opinion 
“The following guestions have been refer- 
red to this Bench : 


d) “Does s. 67-A of- the Transfer of Pro- 


perty Act apply to mortgages that were executed . 


before April 1, 1930? 


(2) “If it does not apply, does the principle 
contained in that section apply, so that the mort- 
gagee is bound to sue on all the mortgages in 
respect of which the mortgage money has become 

ue”, 


Section 67-A of the Transfer of Property 
Act runsas follows : 

“A mortgages’ who holds two or more mort- 
gages executed’ by the same mortgagor in respect 
of. each of which. he hes a right to obtain the 
same kind of decree under s, 67, and who sues to 
obtain such decree on any one of the mortgages 
shall, in. the absence of a contract to the contrary, 
be‘ bound to sue on all the mortgages in respect 


of „ Which the mortgage money has become 
ue”, ` 


‘This section was incorporated in the Act 
by s. 32 of the Transfer of Property 
(Amendment) Act, (XX of 1929), and s. 63 
ofthat Act provides, inter alia, that no- 
thing in s. 32 shall be deemed in any way 
to affect any right or title already acquir- 
ed or accrued before April J, 1930 or any 
remedy or proceeding in respect of such 
right or title, and that any such remedy 
or any such proceeding may be enforced 
or instituted asif this Act had not been 
passed. It seems tous clear that a person 
in whose favour a mortgage was executed 
before April 1,1930 acquired ths right or 
title of a mortgagee betore that date and 
that therefore any remedy or any proceed- 
Ing 1n respect of such right or title, i. e. 
a suit on that mortgage; would be in no 
way affected bys, 32 and could be enforce- 
ed or instituted as if Act XX of 1929 
had never been passed, This was the view 
taken by the Rangoon High Court in 
Ko Aung Bye v. Ko Po Kyaing (1) and 
V. R. S. Chettiar Firm v.¥a Ya (2) and 
with those decisions we respectfully agree 

we ea ore of opinion that s. 67-A 
oes not apply to mort 
before April 1 1930. gages executed 

In Gadiram v. Punamchand (4 
of this Court. expressed the ee aes 
the view which has now found legislative 
recognition was the right one, though it 
was not necessary to decide the point in 
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that case. In the various cases 
» decided on this point it has been 


suggested that the holder of two separate 
mortgages is prevented from suing 
separately on 
either by O. II, r. 1 or by s. 
Civil Procedure Code. It is necessary to 
bear in mind, as pointed outin Nilu v. 
Asirbad Mandal (5), the distinction bet- 
ween the question of the right to 


11 of the 


each of such mortgages - 


institute a suit and the question of the” 


nature and form 
be properly granted if the suit is held 
to be maintainable, a distinction that 
has been ignored in many cases. 


of the relief that may: 


It seems '’ 


to us to be beyond doubt that two separate : 


mortgages give rise to 
causes of action, as was held 
Nilu v. Asirbad Mandal (5), and several 


two separate 
in- 


other cases cited therein, and this point- 


we think, was not disputed in -the course 
of the arguments before us. -Certainly 
no decision to the contrary - has been 
cited. There is therefore nothing 
O. II, r, 1, to prevent separate suits 
from being brought. 
In discussing the 
11 or the principle of 


s. res judicata 


applies, it is necessary to distiņguish bet- - 


in’ 


question whether - 


ween suits brought on the first mortgage - 


and suits brought on the second mort- 
gage. UnderO. XXXIV, r. 1 of thes 
Code of Civil Procedure, which came 


into force 


in 1908, a puisne mortgagee ‘ 
may sue on his mortgage without making ` 


a prior mortgagee a party, and decisions - 


under s. 85 of the Transfer of Property 


Act, which was repealed in 1908, in which - 


it was held that a prior mortgagee was a 
necessary party, are no longer a 
guide. The position of a prior 


safe - 
mort- ` 
gagee, in the words of the Privy Council : 


in Radha Kishun v. Khurshed Hossein (6), : 


is that of 


claim outside the controversy of the suit 


a person with a paramount’ 


unless his mortgage is impugned, and it has - 


been held by the Privy Council in, 
Shanker Sarup v. Mejomal (7), that, 
where the holder of two mortgages has ob- 
tained a decree on thesecond mortgage 
without any reference to the first 
gage, it is not to be inferred that he had 
abandoned his prior hypotheeation. As 


(5) 250 WN 129 at p 131; 60 Ind. Cas, 809; 33 0 L 
J 239. 

(6) 471 A 11; 55 Ind. Cas. 957; 18 AL J 401; (1920) 
M WN 333; 33M L J 424; 11 L W518; 22 Bom. 
LR 557; 47 O 662; 23 ML T 425; 25 OW N 477 


0). 
f (T) 23 A 313; 28 I A 203; 3 Bom. L R 713 8 Sar 72; 
5 O WN 649 (P 0). 


mort- - 


ve Oe foe, of ind, Uas. 1005; 17 Bom. L R 10183 vlew 18 supported by ine aecisions. 


9) 20 A 322; A W N 1898, 58. (11) 4.0475, 
10) 2 Pat, 874; 74 Ind, Cas, 820; 4 PL T 516;(1923)- (12, 11 B112, 
i. 293; AIR 1924 Pat. 77, ; " (18) 38 M 927; 30 Ind, Cas. 317; 29M L J 195, 


was appoiated for the minor judgment-debtor cannot 1928 Rang 40. ia E 

therefore vitiate the sale. Subramania Ayyar v. (3) 52 M 590; 1°8 Ind. Oas. 775; (1923) M W N 78; 29 

Krishna Ayyar (5), referred to. San LW 508 A TR aie Med 955 GSM LJ. sos, ind 
A. against the orders of the District Rul, (1939) Mad 839. 
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thata sale in execution is a nullity merely 
because the order for transmission was 
made without the appointment of a 
guardian for the minor judgment-debtor. 

The next contention on behalf of the 

appellant was that the District Court of 
South Arcot had no jurisdiction to. sell the 
property at all because no notice was 
given under O. XXI, r. 22. We find 
that the present appellant who was then 
a minor was represented by his natural 
father asthe guardian from August 31, 
1928. Up to that time it had been sup- 
posed that his natural mother Krishnaveni 
was his guardian and many notices had 
been sent to her. On February 17, 1928 she 
prayed for removal from guardianship 
and on August 31, 1928 the learned District 
Judge passed an order removing her from 
guardianship and appointing the natural 
father as guardian. On the same day 
the natural father as guardian ad litem 
of the present appellant was allowed 10 
. days to file his counter, if any, tothe 
execution petition. In these circumstances 
it is quite clear that no useful purpose 
would have been served by giving formal 
notice under O. XXI. r. 82, to the natural 
guardian. Nor can the absence of such 
a notice vitiate the sale or render ita 
nullity. See Chandra Nath Bagchi v. 
Nabadwip Chandra Dutt (4). 

A further point taken on behalf cfths 
appellant was that the sale was void 
because the attachment had been made 
in February 1928 which was six months 
before the appellant’s natural father had 
been appointed as guardian ad litem. 
This also is a point without substance. It 
is well settled that even if there were 
no attachment at all, a sale would not 
be set aside merely for want of it: Vide, 
Subramania Ayyar v. Krishna Ayyar (5), 
Still less could the fact that attachment 
had been made before the guardian was 
appointed make any difference. The minor 
was represented during all thesale pro- 
ceedings after August 31. Thenatural 
guardian, as we have already said, was 
given an opportunity to show cause, if any, 
against execution. He was given a notice 
for settling the proclamation; be did not 
file any objections to the execution and he 
did not apparently file any objections to 
the sale proclamation. He did, however, 
after the sale had been held, file on behalf 


(4) 53 O L J 329; 131 Ind. Cas, 702; A T R1931 Cal, 

476; 35 O W_N 9; Ind. Rul.(1931) Oal. 494. 
(6) 51 M L J 172; 93 Ind. Cas  ; A I R 1926 

Mad 211; (1925) M W N 887. 
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of the minor a petition under O. XXI, r. 90, 
to set aside the sale. Wedo not know 
on what grounds he asked that the sale 
should be set aside but we do know that 
the petition was dismissed for default. 
There are no other points to be discussed 
in this appeal which is dismissed with 
costs. 
Civil Miscellaneous Appeal No. 431 of 1934. 

In consequence of the dismissal of Civil - 
Miscellaneous Appeal No. 40! of 1934 this 
appeal also must be dismissed with costs. 

A. Appeals dismissed, 


LAHORE HIGH COURT 
Miscellaneous Second Civil Appeal 
No. 1577 of 1933 
May 26, 1934 
ABDUL RASHID, J. 

JAI GOPAL—DEFENDANT—APPELLANT 

vErTsUus 
SUNDAR SINGH AND ANOTHER— 
PLAINTIFFS AND DEFENDANTS 
— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. XXI, 
r. 63-A (added by Lahore High Court) — Part of 
mortgage money left with mortgagee to be paid 
to creditors of mortgagor — Mortgagee becomes 
garnishee—Such money left to be paid to decree- 
holder of mortgagor—Money not praid—Aitachment 
of such money by decree-holder—Objection by mort- 
gagee thatmoney was adjusted towards accounts of 
mortgagor—Objection rejected—Leld, no separate suit 
for declaration was competent but an appeal lay 
from order of dismissal. 

There is an implied contract in the case of a 
mortgage that the mortgagee is topay the whole 
of the amount for which the land is mortgaged 
and that a suit is maintainable by the mortgagor 
to recover the unpaid balance of the mortgage 
money from the mortgagee. Where money is 
reserved with the mortgagee in trust for payment 
to the creditors of the mortgagor,a suit by the 
mortgagor to recover the money so reserved on 
default of payment is maintainable; therefore, the 
sum so retained with mortgagee becomes a debt 
due to the mortgagorand the mortgagee becomes 
a garnishee within O. XXI, r. 63A. Imamdin v. 
Dittu (1)and Thakur Singh v. Jagat Singh (2), relied 
on, Anakaran v. Saidamaddath (3) and Galim v. 
Sadarjan Bibi (4), distinguished, [p. 765, col, 1,] 

The defendant mortgaged his property to the 
plaintiffand part of the mortgage consideration was 
left with mortgagee to be paid towards a subsisting 
decree against the defendant. On the plaintifi's 
failure to pay to the decree-holder, the amount so left 
was attached by the decree-holder in execution of 
his decree. The plaintiff objected that the amount 
had been adjusted in some other account with the 
mortgagor andthere was no money left with him 
to be attached. The objection was rejected and 
he filed a suit for declaration that the money left 
with him had been adjusted and there was no 
money to be attached : 

Heid, that the plaintiff was a garnishee within 
the meaning of O. XXI, r. 63-A, Oivil Prozedure 
Oode, and his remedy wasto file an appeal from 
the order ofthe Executing Court and the suit wag 
incompetent. |ibid.] 
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> Misce. S. A. from anJorder of the District 
Judge, Jullundur, dated October 3, 1933. 

Messrs. Achhru Ram and Inder Dev, for 
the Appellant. f 

‘Messrs. Sundar Singh and Yashpal 
Gandhi, for Mr. Saunders, for the Respond- 
ents. 

Judgment.—tThe facts bearing on the 
question of law involved in this appeal may 
be shortly stated. Jai Gopal, defendant 
No. 1, had obtained two decrees against 
Sham Singh, defendant No. 2, the total 
decretal amount being Rs. 829-12-0. In 
order to pay off the decree-holder, Sham 
Singh mortgaged his land to the plaintiff, 
Sundar Singh, for a sum of Rs. 850 by 
means of a registered mortgage-deed. It 
was mentioned in the deed that out of the 
mortgage money Rs. $29-12-0 would be 
paid by the mortgagee Sundar Singh to 
the decree-holder, JaiGopal. This amount 
was however not paid by the plaintiff, 
Sundar Singh, either to the mortgagor 
Sham Singb, orto the decree-holder, Jai 
Gopal. During the course of the execu- 
tion proceedings of his decrees against 
Sham Singh, Jai Gopal got this amount of 
Rs. 829-12-0 in the hands of Sundar Singh 
attached inorder to realise the decretal 
amount under O. XXI, r. 46, Civil Proce- 
dure Code. Anorder was issued to Sham 
Singh not to recover this amount from 
Sundar Singh, and another order was issu- 
ed to Sundar Singh, not to pay Rs, 829-12-0 
to. Sham Singb, defendant No. 2. 

On August 29, 1932, Sundar Singh, 
filed objections in the executing Court to 
the effect: (1) that nothing was due by 
him to Sham Singh because the money, 
which had been retained by him out of 
the mortgage smount had been utilised 
by him in adjusting another account bet- 
ween himand Sham Singh, and (2) that 
what was attached by the executing Court 
was not a debt due to Sham Singh, but 
merely a right to sue for damages. The 
executing Court disallowed the objections 
under O. XXI, r.58, Civil Procedure Code, 
on December 8, 1932. Sundar Singh did 
not prefer any appeal against this order, 
but instituted the present suit on March 6, 
1933, against Jai Gopal and Sham Singh 
for a declaration to the effect that the 
balance of the mortgage money 
due on the mortgage-deed, dated 
March 16, 1927, executed by Sham Singh 
in hisfavour had been adjusted and hence 
it was not liable to attachment and sale in 
execulion of the decree of defendant No. 1 
against defendant No.2. The trial Court 
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dismissed the suit on the ground that the 
proper remedy of the plaintiff wes to 
appeal against the order passed by the 
executing Court on December 8, 1932, and 
that in view of the provisions of O. XXI, 
r. 63-A, Civil Procedure Code, the suit 
was not maintainable. The plaintiff pre- 
ferred an appeal to the learned District 
Judge who held that Sundar Singh could 
not be regarded as a garnishee inthe present ~ 
case, and, that therefore O. XXI, 7. 63-A, 
Civil Procedure Code, wasnot applicable. 
He accepted the appeal and remanded 
the caseto the trial Court for decision on 
the merits. The defendant, Jai Gopal, 
has come up in second appeal to this Court. 
The main question for determination in 
this appealis whether the provisions of 
O. XXI, r. 63-A, Civil Procedure Code, 
are applicable to the present case. Rule 
63-A, O. XXI was framed by this Court © 
on May 5, 1932. It may be quoted in 
extentso : 

(1) Where the property attached isa debt the 
Court executing the decree sball investigate the 
claims of the judgment-debtor against the garnishee . - 
in respect thereof andmay order the garnishee to 
pay the amount of the debt to the Court. (2) The . 
garnishee shall be deemed tobe a party to the ` 
guit in which the decree was passed within the 
meaning ofs. 47, and subject to the provisions of 
that section the orders passed by the Court as 
a result ofsuch investigation shall be conclusive 
betweenthe judgment debtor and the garnishee 
and no separate suit relating thereto shall lie" 

It was contended on behalf of the appel- 
lant that Sundar Singh wasa garnishee, 
and that when anorder was passed against 
him on December 8,1932, he became a party 
to the suit in which the decree was 
passed within the meaning of 8. 47, Civil 
Procedure Code, and that his only remedy 
was to prefer an appeal against that 
order and that on his failure to do so within 
the period of limitation the order dated 
December 8, 1932, became conclusive, and 
no separate suit relating thereto, could be 
maintained. In my opinion, the learned 
District Judge has erroneously held that 
the plaintiff, Sundar Singh, cannot be 
regarded as a garnishee in the present 
case, Itis clear that the garnishee is 
the person in whose hands a debt has been 
attached and itis forthis reason that an 
order for the attachment ofa debt is called 
a garnishee order. 

Tt cannot besaidthatin the present 
case no warning was given by Jai Gopal 
to. Sundar Singb, the alleged garnishee, 
The order of the Court under O. XXI, 
r. 46, Civil Procedure Code, attaching the 
sum of Rs. 829 12-0 due to Sham Singh by 


. amount to 


,. 1985 


Sundar Singh must be regarded as a warn-. 
ing to Sundar Singh not to pay the 
` money to Sham Singh the mortgagor. 
The money retained by the mortgagee for 
payment to a person who had two subsist- 
` ing decrees against the mortgagor must 
be regarded as money retained in trust 
by the mortgagee for the benefit of the 
mortgagor. If the money in such circum- 
stances was not paid by the mortgagee 
to the decree-holder, the mortgagor is un- 
<- doubtedly entitled to maintain a suit for 
“the recovery of this amount from the 
` mortgagee. Reference may be made in this 
< connection to Imamdin v. Dittu (1), where 
‘ itwas held that there is an implied con- 


-is 
maintainable by the mortgagor to recover 
“theunpaid balance of the mortgage 
* money from the mortgagee. It was laid down 
“in Thakur Singh v. Jagat Singh (2), that 
“where money is reserved with the mort- 
. gagesin trust for payment to the creditors 
of the mortgagor, a suit by the mortgagor 
“ to recover the mcney so reserved on default 
* of payment is maintainable. It must, 
€ therefore, be held that the sum of Rs, 829-12-0 
retained by the mortgagee Sundar 
. Singh for payment to Jai Gopal became a 
‘ debt dueto Sham Singh from Sundar 
Singh in default ofthe payment of this 
Jai Gopal, 
Sundar Singh thus became a debtor of 
the judgment-debtor; in other words, he 

becamea garnishee within the meaning of 

O. XXI, r., 63-A, Civil Procedure 

Code. 

The learned District Judge has relied on 
Anakaran v. Saidamaddath (3) and Galim 
v. Sadarjan Bibi (4). Both of those rulings 
are inapplicable to the present case. In 
both those cases the mortgage transac- 
tion was not duly completed, and it was 
held that a suit for specific perfromance of a 
contract to lend or borrow money was not 
maintainable, 

For the reasons . given above, I am of 
opinion that the provisions cf O, XXI, 
r. 63-A bar the present suit. I there- 
` fore accept the appeal, set aside the judg- 
ment and the decreeof the learned District 
Judge, and restore that of the trial Court. 


(1) A I R1925 Lah, 174; 78 Ind. Cas. 445. 
(2) A IR 1933 Lah. 1; 140 Ind. Cas, 495; Ind. Rul. 
(1933) gah 3; 33 PL R 1085, 
- (3 M7 


(4) A I-R 1916 Cal. - 530; 29 Ind. Cas, 621; 43 O 
59; 210 L J532;19 O WN 1332, : i 


‘tract in the caseofa mortgage that 
the mortgagee is to pay the whole. 
-of the amount for which ths land 

mortgaged, and that a suit is 
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The costs of the appellant will be payable 
by the respondent Sundar Singh through- 
out. 
D. Apreal accepted. 


SIND JUDICIAL COMMISSIONER'S 
URT 


co 
Civil Suit No. 140 of 1929 
October 10, 1934 
O'Stiuivan, A. J.C. 
SAKERBATI AND ANoTHER—PLAINTIFPS 
versus 
LAKAMSI SAMJI—Derenpanr, 

Civil Procedure Code (Act V of 1903), 0, XXI, r. 2, 
0. XXXITI, rr. 10, 12—Ceritfication of adjustment to 
prejudice of existing interest—Whether allowed under 
0. XXI, r. 12—Order under O. XXXIII, r. 12— 
Decree, if can be adjusted to prejudice Government's 
existing interest, 

Order XXT, r. 2, Givil Procedure Code, does not 
contemplate a certification ofan adjustment to the 
prejudiceof an existing interest. 

Where in a suit in forma pauperis, at the time the 
decree was prepared, there was no order made 
under O. XXXII, r. 10as to payment of court- 
fees to Government, but subsequently an order 
under O. XXXIIIJ,r. 12 was passed and the Govern- 
ment Pleader, objected to the adjustment of the 
decree: 

Held, thatthe interests of the Government sub- 
sisted from the time the decrea was passed, or, at 
any rate, from the time of the Court’s order under 
O. XXXIII, r. 12, and that ths Government's existing 
interests could not bs defeated by any adjustment, 
collusive or otherwise, the parties might’ enter into, 
The Court was, therefore, entitled to refuse to 
record an adjustment which was calculated to 
achieve such a result, 


Mr. Khanchand Gopaldas, for the Judg- 
ment-Creditor. 

Mr. Partabrat 
Crown. 

Mr. 
Curiae. 

Order.—This is an application under 
O. XXI, r. 2, Oivil Procedure Oode, by 
the plaintiff Sakerbai widow of Purshotam 
praying this Court should record an ad- 
justment of the decree in Suit No. 140 
of 1929. The plaintiffs had sued in forma 
pauperis, and the decree was passed on 
June 21, 1929. It would appear that 
tbrough an oversight at the time the 
decree was prepared, there was no order 
made under the provision of O. XXXIII, 
r. 10, Civil Procedure Code, as to payment 
of court-fees to Government. Subsequently 
on November 17, 1933, the Government 
Pleader applied under Ọ. XXXIII, r. 12, 
Civil Procedure Code, for an order in this 
behalf and an order was made by the 
Court that : 

“The Government Pleader may now be informed 


D. Punwani, for the 


Pahlajsingh B. ‘Advani, as Amicus 
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that the court-f inti is 
sae are e i poe by plaintif to Govern 

It would appear, therefore, that the 
oversight has been rectified and there is 
an existing and valid order for the payment 
by plaintiff to Government of court-fees 
to the extent specified. The Government 
Pleader appears in connection with the pre- 
sent application and objects to the recording 
of the adjustment of the decree. Mr. Pahlaj- 
sing appeared at the request of the Ocurt as 
amicus curiae. He supports the Govern- 
ment Pleader’s view. He contends that 
O. XXXIII, r. 10, Civil Procedure Code, 
gives the Government a statutory charge 
on the subject-matter of the suit, and 
satisfaction of the decree cannot be re- 
corded until that claim is satisfied. Mr. 
Khanchand on behalf of the plaintiffs 
raised a preliminary point to the effect that 
neither the Government Pleader nor any 
one other than the parties to the suit have 
any Iccus standi to appear and object to 
the recording of the adjusiment. This 
preliminary objection requires little elabora- 
tion.} The answer to 16 isto be found in 
the provisions of O. XXXIII, r. 13, Civil 
Procedure Code. Order XXXIIJ, r. 18 
provides that : 

“AJI matters arising between the Government 
and any party to the suit under r, 10, r. 11 or 


xy, 12 shall be deemed to be questions arising 
between the parties to the suit within the meaning 


of s. 47. 

And s. 47 (1) lays it down that: 

“All questions arising between the parties to the 
suit in which the decree was passed, or their 
representatives, and relating to tho execution, dis- 
charge or satisfaction of the decree, shall be 
determined by; the Oourt executing the decree and 
not by a separate suit.” 


Mr. Khanchand’s main contention A 
that the provisions of O. XXI, r. 2, Civi 
Procedure Code, are mandatory, that a 
Court has no authority to refuse to record 
the adjustment on the necessary applica- 
tion being made to it in this behalf, and 
that, therefore, his application must be 
granted irrespective of any interest Govern- 
ment may elaim in the subject-matter (of 
the suit. I am unable to subscribe to any 
such proposition. Government surely 
stands to lose by the adjustment as the 
Government charge on the subject-matter 
of the suit would be rendered nugatory in 
this case by the recording of the adjustment. 
I cannot agree that O. XXI, r. 2, Civil 
Procedure Code, contemplates a certification 
of an adjustment to the prejudice of an 
existing interest. I am fortified in this 
view by the observations of their Lordships 
of the Privy Council in Nanehlal v, Umrao 
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Singh (1) to the effect that 

“Order XXI, r. 2, which provides for certifica- 
tion of an adjustment, come to out of Court, clearly 
contemplates a stage in the execution proceedings 
when the matter lies only between the judgment- 
debtor and the decree-holder and when no other 
interests have come into being. When once a sale 
has been effected, a third party's interest inter- 
venes, and there is nothingin this rule to suggest 
that itis to be disregarded.” 


In that case the third party's interest 
came into being after the decree. In the 
present case ithe interests of the Govern- 
ment subsisted from the time the decree 
was passed, or, at any rate, from the time 
of the Court’s order under O. XXXIII, 
r. 12, Civil Procedure Code; and it is 
clear to my mind that Government's 
existing interest cannot be defeated by any 
adjustment, collusive or otherwise the par- 
ties may enter into. J, therefore, think 
the Court is entitled to refuse to record 
an adjustment which is calculated to 
achieve such a result. For these reasons 
I decline to record the adjustment. After 
I had delivered the above order, Mr. 
Khanchand stated that the parties might 
consider paying the required court-fee and 
requests that the application may come 
up before me again. I accede to this 
request. The application may be brought 
before me on the 24th instant, 

N. . Order accordingly. 

(JA 1R193t PO 33; 130 Ind. Cas, 686;58 I A 
50;27 NLR 95; 14N LJ 28; 530 Ld 187; 35 O 
W N 381; 60 M L J 423; 33 L W 449; (131) A LJ 
257; (193DM WN 281; 8 OW N 585; Ind. Rul, 
(1931) P O 94; 33 Bom. L R 450; (P O.) . 





__LAHORE HIGH COURT 
Civil Revision Petition No. 278 of 1935 
July 8, 1935 
BEOsETT, J. 
G. P. SONAWALA—P.ainTIFF 
— PETITIONER 
versus 
Tse LAHORE ELECTRIC SUPPLY Co. 
Lro., LAHORE—Deranpant 
— RESPONDENT 

Company—Transfer of shares — Delay in according 
sanction—Whether justifies payment of dividend to 
person not yet entered as member —Such delay, if makes 
Company liable for damages. 

There is no authority for the proposition that a 
slight delay inaccording sanction to a transfer of 
shares would justify a payment of dividends toa 
person not yet entered as a member on the books of 
the Company,or that such a delay would make the 
Company liable to an action for damages, 

O. R. P. of the:decree of the Judge, 
Small Cause Court, Lahore, dated Febru- 
ary 27, 1935. 


Mr, Partap Singh, for the Petitioner, 
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Mr. Basant Krishan, for the Respondent. 

Judgment.—The petitioner purchased 
certain shares in the Lahore Electric 
Supply Company and applied for sanction 
to their transfer on June 22 and 23, and 
4 and July 29, 1933. His applications 
came up before a meeting of the Directors 
on August 5, 1933, and were accepted. In 
the meantime, the Company had declared a 
bonus of Rs. 2, on each share on July 29 
and this was paid out to the members, 
whose names appeared on the books of the 
Company on that date. The petitioner claims 
that the bonus should have been paid to 
him as the transfers had actually taken 
place before the bonus was declared. He 
sues the Oompany for recovery of the 
amount thus calculated as due to him, 
less the amount that he has been able to 
recover from one of the transferors, or, 
in the alternative, for damages for the 
negligence of the Company in failing to 
register the transfers as promptly as might 
have been done. 

The Judge of the Small Cause Couit 
has dismissed the suit holding that the 
money was properly paid to the members 
whose names appeared cn the books of 
the Company at the time the bonus was 
declared and that there was no unreason- 
able delay in having the transfers re- 
gistered. The petitioner has applied for 
revision. | 

There was one meeting of the Directors 
which took place after the first three ap- 
plications had been received. This was on 
July 15. Apparently the papers came up 
before the Chairman on that date, but 
he called for further particulars with the 
result that the applications were not laid 
before the other Directors until the next 
meeting. Counsel for the petitioners has 
cited a number of authorities to show that 
the failure to lay an apparantly unobjec- 
tionable application for transfer before the 
next meeting may be considered undue 
delay for the purpose of admitting an’ ap- 
plication for rectification of the re- 
gisters of a Company under s. 38 
of the Indian Companies Act. But 
he has not been able to put forward 
any authority for the proposition that a 
slight delay in according sanction to a 
transfer of shares would justify a payment 
-of dividends to a person not yet entered 
as a member on the books of the Company, 
or that such a delay would make the Com- 
pany liable to an action for damages. It 
is to be observed that the transferors have 
not been made parties to the suit, 
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I do not think that there is any jus 
tification for interfering with the deci- 
sion of the Small Cause Court, and 1 
dismiss the application for revision with 
costs. 


N. Application dismissed. 


—— ee, 


CALCUTTA HIGH COURT 

Civil Appeal No. 186 of 1931 
June 5, 1935 

MUKHERJI ann 8. K. Guoss, JJ, 
MOHAMMED ALI KHAN—Derunoanr— 
APPELLANT 
Versus 
KANAILAL HALDAR AND OTHERS — 

RESPONDENTS 

Hindu Law — Widow— Alienation — Lease of 
property for 99 years to secure for herself yearly sum 
and to discharge prior mortgage created not for 
necessity —Intention to spite reversioner —Suit for 
declaration and possession by reversioner — Lessee’s 
plea of estoppel on facts that he had put notice board 
showing that property was to be sublet and that 
reversioner had knowledge that constructions were 
to be buili—Held, reversioner not bound by lease and 
there was no estoppel but lessee should be compensated 
for constructions —The fact that money was spent for 
sradh may prove necessity —“Benefit of estate,” 
meaning of—Transfer of Property Act (IV of 1882), 
s. 51—Principle of s. 51, if can be applied to lessees 
sought to be ejected—Negligence in investigating title, 
whether proves want of good faith, 

A Hindu widow executed a lease for 99 years and 
her motives in so doing were merely to secure for 
herself a yearly sum of Ks. 100 as rent, and to deprive 
the reversioners of the property itselffor a period of 
99 years in lieu of alike amount yearly and possibly 
also for a further term of 99 years in lieu of rent 
at such rate as would be found to be the prevailing 
rate at the term of the renewal and to satisfy a 
mortgage which was not supported by justifying 
necessity. The reversioner filed a gujih for 
possession and declaration that the lease was not 
binding of him. The lessee raised the plea of 
estoppel on two facts namely, that there was a 
notice board put upon the property which showed 
that the land was to be sublet, and that the building 
was being openly constructed and the plaintifis had 
knowledge of such construction: 

Held, that the lease was not bindingon the 
reversioner and that in equity, the lessee should be 
compensated for improvements effected on land 
which were inseparable from land. Daya Moiji Debi 
v. Srinibash Kundu (1), Hanooman Prasad Pandey 
v. Babooee Munraj (21, Kameswar Prasad v. Run 
Bahadur Singh (3), Shankar Nath v, Bijay Gopal (4), 
Bijoy Gopal v. Girindra Nath (5) and Ram Sumran 
Prasad v. Shyam Kumari (6), referred to, Ip. 771, 
col. 1, 

Heid, also that the facts relied by the defendant 
in support of his plea of estoppel, did not by 
themselves create any estoppel against the reversioner, 
Lp. 773, col. 2.) 

Though of course the transferee fron a Hindu 
widow is not bound to see to the application of the 
loan, the fact that the money was in fact spent for 
sradh would go a long away to establish the truth of 
the allegation as to necessity. [p. 769, col. 2J 

Obiter,—The expression ‘benefit of the estate” ag used 
with regard to circumstances justifying an alienatiog 


468 
by a limited owner cannot be precisely defined, but 
- it may be taken as including the preservations of the 
estate from extinction, its defence against hostile 
litigation, its protection from inundation, and similar 
circumstances, Therefore, benefit, in which no idea 
of protection or preservation but only an idea to 
improve so as toincrease the income is included, 
would not be sufficient by itself to make the 
transaction binding on the reversioner. Palaniappa 
Chetty v. Deivasikamony Pandara (7), relied on. 
[p. 721, col. 1] 

The case of a lessee holding under a lease of 
over 99 years is outside the contemplation of s. 51, 
Transfer of Property Act. Butsince the principle 
contained in the section has often been applied to 
.legsees who are sought to be ejected, and there is 
no reason why the principle should not be applied in 
such a case, Rajrup Kunwar v, Gopi (3), referred to. 
[p. 771 col, 2.] 

It is true that absence of proper enquiry condemns 
a bargain as one not made in good faith. But any 
-and every negligence does not show want of gool 
faith. Good faith withins, 51, Transfer of Property 
Act, is not necessarily precluded by facts showing 
negligence in investigating the title. Nanjappa 
Gounden v, Peruma Gounden (9), relied on. [ibid] 
TO. A. against the original decree of the 
Sub-Judge, First Additional Court, 21-Per- 
ganas, dated March 28, 1931. 

Messrs. S.C, Basak; and Syed Farhat 
„Ali, for the Appellant. 

Messrs. Brojo Lal Chakraburty, and Hira 
‘Lal Chakraburty, for the Respondents. : 

Judgment.—‘lhis appeal has arisen ost 
of a suit for declaration of plaintiffs’ title 
and for recovery of possession in a plot of 
‘land 3 bighas 6 cotias 12 ch. 29 
square feet in area in Tollygunge 
in the suburbs of Calcutta. The 
two plaintifis are sons of one Satya 
Charan Haldar. Satya’s mother 
Sushila Devi were the two wives of one 
Nagendra who had by the latter another son 
named Sailendra. ` Sailendra died unmarried 
leaving Sushila as his heir. The plaintiffs as 
reversioners on the death of Sushila in- 
stituted this suit on the [allegation that Su- 
shila with a view to injure the reversionary 
interest of Satya, with whom she was on 
terms of bitter enmity, had granted a lease 
in respect of the property of which the 
defendants are the present holders. 

The history of the lease is as follows: 
Sailendra died in 1907 and thereafter in 
1912 there was asuit for partition between 
Satya and, Sushila as the result of which the 
land in suit fell to Sushila’s share, In 
July, 1918 Sushila contracted a loan of 
Rs. 1,000 by executing a mortgage of a plot 
of 14 cot. of land in Tollygunge in favour 
of one Jitendra Mohan Banerjee alleging 
that the money was required for performing 
.the sradh of her husband and of her 
son at Gaya. On November 14, 1919 she 
granted a lease of the land in suit in favour 
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of one Ram Sashi Chaudhury on taking a 
a selami of Rs. 1,000 for a term of 99 years 
at a yearly rental of Rs, 100 and stipulating 
that the lessee would have the option of renew- 
ing the lease for 99 years at the rate of 
rent prevailing at the time of such renewal. 
As regards the necessity for the lease the 
following recital: appears in the docu- 
ments: 

“At present there having arisen diffculty in the 
realization of rents from the tenants, and having been 
in need of money for the performance of sradh of my 
late son Sailendra at Gayadham and for performance 
of duties for the spiritual benefits of my late husband 
and son, I on lawful grounds, took loan of Rs. 1,000 
from Sreejut Jitendra Mohan Banerjee by executing 
a registered mortgage bond. And there is no pos- 
sibility for the clearance of the said debt out ofmy 
present income. As the mortgagee is about to sue 
me for his dues and there is the possibility of my 
valuable properties being sold away onaccount of 
the suit aforesaid and for the improvement of the 
land given in the echedulo below, which has got 
ditches in many places and as the Jand given in the 
schedule below is of sma)l value, it is necessary to pay 
off the debt by letting it out on lease for along term 
and to make improvement of the said lana”. 

Ram Sashi Chaudhury had taken the lease 
on Fehalf, and in the interesi of soms 
Englishmen. He transferred the property 
to the Bombay Industrial Trust who did 
some work of improvement on the lard 
after the transfer. The trust however was 
wound up, and before they did so they 


-assigned the lease over to defendants Nos, 1 


and 2 for a consideration of Rs. 3,060 on 
April 21, 1928. These defendants are said 
to have sublet portions of the land to the 
other defendants in the suit, and defen- 
dant No. 1 has erected a building on a 
small area out of it, The plaintifi’s father 
Satya died in January 1926, Sushila died in 
April 1926. The present suit was instituted 
on’September 19, 1928. An injunction was 
applied for to restrain the defendants from 


erecting the building, but as the 
building, the construction of which 
was said to have been going on, was 


very nearly complete and as it did not 
appear that any other construction was 
contemplated, the injunction was not 
granted. The defence was that the mort- 
gage and the lease were justified on the 
ground of legal necessity and that defen- 
dants Nos. 1 and 2, were bona fide assignees 
of the lease and had acted in good faith’ 
The Subordinate Judge having decreed 
the suit, defendant No. 1 has appealed. | 


The Subordinate Judge has gone minute: 
ly into the evidence, which was adduce 
to show the financial condition of Sushila 
Devi since her husband’s death. He has 
found that her income from. the landed 
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properties could not have been less than 
Rs. 83, and from her turn of worship 
at the Kalighat Temple not less thao 
Rs. 200 per year. Some argument has been 
addressed to establish that these amounts 
have been assessed at figures too high, but 
we are not satisfied that the Judge has been 
in error, But even if occasional falling 
off of the income is to be taken into account, 
the figure would always remain much 
higher than Rs. 100 which has been found 
as the total amount of her monthly expenses. 
There is evidence which the Judge has 
believed and which we see no reason to 
disbelieve that she never felt the pinch of 
want, and that she used to carry on, on a 
small scale, a business in lending money 
on pledge. In addition to what has been 
stated so far, she had in deposit with a 
gentleman a sum of Rs. 5,500 which she 
had got as owelty money on partition and 
which was to bring her Rs. 330 per year 
as interest. Whether she got this interest 
regularly or not is not certain. But she 
had also other money in deposit in connec- 
tion with certain Land Acquisition Oases 
in the Court of 24 Perganas and also in 
the Improvement Trust Tribunal. Out of 
the deposit in the Court of 21-Perganas 
she had drawn Rs. 4,009 in 1915 for her 
daughter's marriage. The interest she was 
receiving on account of the deposit in that 
Oourt aggregated to about Rs. 150 a year. 
The Improvement Trust deposit gave her 
a yearly interst of Rs. 271-10-4. 

With the above factsin mind, we have, 
in the first place to consider the validity of 
the mortgage she executed in 1918. The 
learned Judge has said that just a few 
days before the mortgage she had witht 
drawn Rs. 224 as interest from the Court 
of 24-Perganas. This statement is wrong, 
for the amount so withdrawn was about 
Rs. 80 or so. He is also-wrong in the date 
that he has given of the satisfaction of the 
mortgage—-an error which has led him to 
‘draw an erroneous inference, He has also 
been incorrect in giving certain other 
figures as of amounts which were available 
to her at the date of the mortgage. But 
discarding all these matters there is the 
-fact, which strikes one at the outset, namely 
that there was a huge sum of money in deposit 
inthe Oourt of 24-Perganas and in the 
Improvement Trust Tribunal, out of which 
ona proper application being made and 
ona ground of justifying necessity being 
made out a small sum of Rs. 1,000 could 
have been easily obtained. No such course 
was adopted; and obviously, for the reason 
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that she was not prepared to face an in- 
quiry. There is evidence which stands 
unchallenged that she was on terms of 
hostility with Satya and was for that reason 
living away from the family dwelling house 
and ina house rented for herself and her 
son. The reason given for the mortgage 
was that money was needed tor the expenses 
of the sradh at Gaya. It has not been 
shown that the money raised was so spent; 
a matter which is important, because though 
of course the mortgagee is not bound to see 
to the application of the loan, the fact that 
the money was in fact so spent would have 
gone a long away to establish the truth of the 
allegation as to necessity. The evidence, 
snch asit is,on the question of the actual re- 
ceipton her partof the consideration for the 
mortgage, is extremely unsatisfactory. The 
learned Judge has, on an examination of 
the evidence as regards the mortgage, ex- 
pressed himself thus; 

“The mortgagee Jitendra hails from Kandi within 
the District of Murshidabad, and he has not been 
called as a witness, and it has not even been 
suggested that he is no longer in the land of the 
living and that his evidence cannot be procured, 
The scribe Satish comes from Kidderpore while 
the transaction took place at Kalighat. No light 
has been thrown to dispel the suspicion that na- 
turally arises out of these circumstances regarding 
the bona fides of the mortgage. Tarakdas Babu, 
Pleader, examined on the side of the defendant, is 
no doubt 4 witness to the mortgage, but he was 


: positive that :no consideration was paid in his 


presence, His evidence instead of furthering the 
case of the defendant deepens the suspicion that 
the transaction embodied in the mortgage was not 
straight.” i A 

We are unable to dissent from the view 
which the learned Judge his taken. 


Then comes the lease. The ground of 
necessity recited in it are: (1) satisfaction 
of the mortgage debt which was impera- 
tive because a suit was about to be insti- 
tuted; and (2) improvement of the property 
which was fetching no appreciable incoms 
and was infested by tenants who were 
undesirable. As regards (1) there is really 
no evidence that there was any apprehen- 
sion of any suit being instituted at the 
time or that the estate was in fact in jev- 
pardy. And as regards the satisfaction of 
the mortgage, the endorsement itself is 
somewhat curious because it says that 
there had been a previous payment of 
Rs. 50 presumably on account of interest, 
and now Rs. 1,000 was paid on deduction 
of remission. The Pleader Babu Tarakdas 
Mukherjee who wrote the endorsement has 
not deposed to the payment itself. Lalit 
Mohan Adhikari who signed as a witness 
to the payment has not been examined; 
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Satis who signed for the mortgagee Jitendra 
has not been called. As regards (2), it 
is quite true that the rent which the pro- 
perty was fetching was insignificant and 
the tenants were people who were not 
desirable as tenants. But we are unable 
to hold thatthe lady really made up her 
mind to effect an increase in the income 
and for that purpose granted the lease. If 
she was acting bona fide she would have 
made an estimate asto what it would cost 
her to get rid of the tenants, to fill up the 
ditckes and open up roads, and she would 
then have tried for a lease of the property 
on reasonable terms. There is no evidence 
of any such bona fides.on her part in 
entering into the present transaction by 
which she granted a lease for 99 years, at 
a yearly rent of Rs. 100 with an option 
on the part of the lessee to get a further 
lease for 99 years at such rate of rent as 
would be pevailing at the time of renewal. 

It was stated in the document that the 
tenants on the property were all tenants 
at will. If that was so, or if, as the evi- 
dence shows, only Rs, 2,000 had in fact 
to be paid to the tenants to get them to 
vacate, it is not easy to understand why 
instead of spending that amount herself 
she granted the lease to Ram Sashi Chaud- 
hury on such terms. Of course, the lessee 
was also expected tospend money in mak- 
ing improvements, but the terms of the 
lease indicate that it was entirely at his 
option kbo make or not to make any im- 

. provements. All the benefit that the lady 
secured for herself and for the reversioners 
by the transaction was a rent for 99 years 
at the rate of Rs. 100 per year anda 
liability to be kept out of the property for 
a further period of 99 years in lieu of the 
rent at a rate which would be regarded as 
the . prevailing rate at the time of the 
renewal. If she really wanted to have 
some improvements effected on the pro- 
perty itself one would have found some 
obligations in that respect imposed ` upon 
the lessee by the terms of the lease. ‘I'he 
terms of the lease to our mind, indicate 
that some speculators finding the pro- 
perty in her hands approached her or 
were brought into touch with her and she 
herself being only too willing to spite the 
reversioners the bargain was clcsed. An 
endeavour has been made in. the evidence 
to show that there were idgas and dargas 
on the land and some correspondence ‘has 
been put in to establish that there was 
considérable difficulty in ejecting the 
tenants. But the learned Judge was 
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right in appreciating the real effect of that 
oral and documentary evidence. After all, 
as the learned Judge has observed, the 
tenants got a small compensation each and 
left without demur. Such evidence as 
there is of the value of land near about 
the land in suit sufficiently shows that the 
lease that was granted was a most improvi- 
dent arrangement. 


The position therefore is that there was 
no legal necessity for the lease: firstly 
because the mortgage itself for satisfac- - 
tion of which it was granted was not a 
transaction which, even if real, was sup- 
ported by justifying necessity : and ‘se- 
condly because {there was no real intention 
onthe part of the lady to benefit the estate 
which, if she had, she would not have 
entered into an improvident transaction -of 
this description. Her motive and intention 
as far as we can judge, were to secure, 
for herself a yearly sum of Rs. 100 - as- 
rent, and to deprive the reversioners of the 
property itself for a period of 99 years in 
lieu of a like amount yearly and pos- 
sibly also for a further term of 99 years 
in lieu of rent at such rate as would be 
found to be the prevailing rate at the 
term of the renewal. 


A number of decisions, in which transac- 
tions by which a Hindu widow disposed 
of her husband's property in due course 
of management have been upheld. by the 
Courts, have been cited. Daya Moyi Debi v. 
Srinibash Kundu (1), was a case in which 
Maclean, CU. J., after referring to the 
paucity of authority on the question and 
relying upon the principles laid down by 
the Judicial Committee in Hanooman 
Prasad Panday v. Babooee Munraj (2), 
and Kameswar Prasad v. Run Bahadur 
Singh (3), upheld a permanent lease which 
was found to have been granted for the 
benefit of the estate and which was also 
found to have benefited the reversioners. 
In Shankar Nath v. Bijay Gopal (4), a 
lease for 60 years was upheld on the ground 
that it was a beneficial family arrangement 
and considered beneficial and accepted as 
such by the widow’s principal opponents. 
This decision was upheld by the Judicial 


(1) 33 0 813, i 

(2) 6 MI A393; 18 W R 8ln; 2 Suthr 29; 1 Sar 
552 (P. GO). | 
“(98 O 843; 80 LR 361; 8 LAB; 4 Sar 210 
P.O : : 


(4) 13 O W N 201; 4 Ind. Cas 518, 
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Committee in Bijoy Gopal v. Girindra Nath 
(5), their Lordships holding on the facts 
that the arrangement was made in good 
faith and was one dictated by the neces- 
sities of the case, that the choice of the 
term of 60 years was for the benefit of the 
-estate, and that the arrangement having 
received ths sanction of the expectant re- 
versioners afforded evidence that it was 
made under circumstances which the 
Hindu Law would regard as valid on the 
ground of necessity. In Ram Sumran 
Prasad v. Shyam Kumari. (6), their Lord- 
ships of the Judicial Committee upheld 
a compromise entered into a Hindu widow 
bona fide for the benefit of the estate and 
-not for her personal advantage as being 
justified by necessity observing that “neces- 
sity does not mean actual compulsion, but 
the kind of pressure which the law recog- 
nises as serious and sufficient.” 

- On these authorities an abstract question 
of law has been argued, namely whether a 
transaction, by which a loan is raised for 
effecting improvements on a property by 
getting rid of bad tenants, filling up 
ditches, opening roads and erecting struc- 
tures and in similar other ways can be 
justified. In the view of the facts of this 
case and of the nature of the present 
transaction the question does not really 
arise. But if it does it may be answered 
that the expression “benefit of the estate” 
as used in decisions with regard to circum- 
Stances justifying an alienation by a 
limited owner cannot be precisely defined, 
but it may be taken as including the 
reservations of the estate from extinc- 
tion, its defence against hostile litigation, 
its protection from inundation, and similar 
circumstances: Palaniappa Chetty v. Dei- 
‘vasikamony Pandara (7). Therefore, benefit 
in which no idea of protection or pre- 
servation but only an idea to improve so 
as to increase the income is included, 
would not be sufficient,by itself to make 
the transaction binding on the reversioner. 

In the Court below as well as in this 
Court an endeavour was made on behalf 
of the appellant to support the lease, in 

(5) 41 O 793; 23 Ind. Cas. 162; AI R 1914 P O 128; 
18 O W N 673, 12 A LJ711; 19 0 L J 620; 16 Bom 
LR 425; 16MLT63;27M LJ 123;1 L W 533; 
(1914) M W N 430 (P.O). 

(6) 49 I A 342;69 Ind Oas. 71;A I R1922P O 
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so far as the defendants now purport t? 
hold under it, on the ground that proper 
enquiry was made and the assignment 
was taken in good faith. (After ex- 
amining the evidence his Lordship held 
that no protection could be pleaded on 
the strength of the enquiry). Hstoppel has 
been pleaded, but we do not see that 
the circumstances were such as would 
create any estoppel as against the plain- 
tiffs. Their cause of action accrued only 
on Sushila’s death, when the plaintiffs were 
minors and one of them has attained majo- 
rity some time after the suit was instituted. 
The plea of estoppel rests upon two facts, 
namely, that there was a notice board put 
up on the property which showed that the 
land was to be sublet, and that the build- 
ing was being openly constructed and the 
Plaintifishad knowledge of such construc- 
tion. These facts, without anything more, 
and there is nothing more to which the ap- 
pellantcan point in this connection, do 
not create any estoppel as against’ the 
plaintiffs. 

In such circumstances, there can be no 
question that the plaintiffs’ title should be 
declared. But the question is what is the 
decree that should be passed as regards 
their prayer for possession. This queation 
will havetobe decided inthe light of the 
principle of equity which has received 
statutory recognition in s, 51, Trausfer of 
Property Act, though there are difficulties 
in applying the section itself in view of its 
terms to the present case. The section 
speaks of a person absolutely entitled to 
the property in respect of which eviction is 
sought for; and, therefore, it may not un» 
reasonably becontended that the case of 
a lessee holding under alege of the pre- 
sent nature is outside the contemplation 
of the section: see Rajrup Kunwar v. Gopi 
(8). Baotthe principle contained in the 
section hasoften been applied fo lessees 
who aresought to be ejected and we see 
no reason why the principle should not 
be applied in the present case. It is true 
that absence of proparenquiry condemns 
a bargain as onenot made in good faith. 
But any and every negligence does nor 
show want of good faith. As was explain. 
ed in Nanjappa Gounden v, Peruma 
Gounden (9), g 0d fath within s8. 51, Trans- 
fer of Property Act, is not necessarily 
precluded by facts showing negligence in 


(8) 47 A 430; 87 Ind. Gas. 44; A IR 1925 All 251; 
23 A LJ 207: LR 6 A 202 Civ. 
(9) 32 M 530; 4 Ind, Gas, 1°; 19 M LJ454,6MLT 
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investigating the title. In view of all the 
circumstances of the case, we have come to 
the conclusion that thoughthe transaction 
itself under which the appellant came to 
acquire the leasehold cannot be upheld, 
there are enough groundson which it should 
be held that he believed that he had ac- 
quired a goodtitle. We, therefore, think 
we shall be justified in taking into ac- 
count the equities that arein his favour. 

That in such acasesuch equities may 
be taken into account is sufficiently es- 
tablished by the decision of the Judicial 
Committee in Narayan Swami Ayyar v. 
Rama Ayyar (10). In restoring the land to 
the plaintiffs we must distinguish between 
improvements effected on it which are 
inseparable from the land itself, and such 
structures, etc., as may also have been 
erected upon it; but are removable. As 
regards the improvements there is some 
evidence in the shape of bills showing that 
Rs. 2,000 had been spent for clearing the 
property of tenants and Rs. 11,000 for 
opening up roads filling ditches. These 
expenses are said to have been made by 
the Bombay Industrial Trust. So far as 
the latter amountis concerned there is 
hardly any satisfactory evidence as regards 
the work that wasin fact done or what the 
real value of such work was. Any way, 
the appellant can have no equity in his 
favour except on the basis of the figure of 
Rs. 2,000 which is the amount he had to 
pay forthe assignment of the lease in 
his favour, in addition to Rs. 1,000 which 
he had to pay because it was the premium 
for the original lease. The appellant, 
therefore, is entitled tobe reimbursed to 
the extent of Rs. 2,000. So far as the 
structures erected by the appellant are 
concerned they donot go with the land. 
The plaintiffs are not bound to take the 
land burdend with them and the appellant 
js entitled to remove them if he likes. 
But we think he is also entitled to ask us 
to make an order that the plaintiffs be 
called upon to sell their interest to him in 
respect ofthe land on which he has er- 
ected his dwelling house. We asked his 
learned Advocate whether he would like 
tohave anorder of the last mentioned 
description and he has answered in the 
affirmative. (Elis Lordship proceeded to 
pass asuitable decree modifying the lower 
Court’s decree). 

D. Decree modified, 

(10) 571A 305; 158 Ind. Cas. 261; AI R1930 PO 
297; 53 M 692; 32 L W 656; 59 ML J 666; 32 Bom L 
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OUDH CHIEF COURT 
Civil Appeal No. 8 of 1934 
November 13, 1935 
Kine, C. J., AND Nanavorty, J. 
Baba TIKAM DAS— APPELLANT . 
versus : 
Nawab ABBAS MIRZA— RESPONDENT 
` Contract Act (IX of 1819), s. 20—Mistake as, to 
status of plaintiff in the mind of defendant at time 
of compromise— Whether mutual mistake— Held, such 
mistake was not one in respect of a matter of fact 
essential to compromise—Compromise —That question 
in dispute should really be doubtful, tf essential to 
validity of compromise when parties bona fide consi- 
der it to be so. 

Where the defendant alleged that at the time 
when he entered into a compromise, he as well as 
the plaintiff were under a bona fide belief . that the 
plaintiff was the owner of the plots in suit and 
that bona fide belief onthe part of the defendant. as 
to the plaintiff's title to the land in suit was’ de- 
stroyed by a Court decision; 

Held, that the compromise on the question of 
disputed title was not affected by a later decision 
upon that title; and that the belief of both parties 
as to the status of the plaintiff as owner of the 
plots in suit could not be said to bea mutual mis- 
take of parties as to a matter of fact essential to the 
agreement. Ram Chandra Misra v. Ganesh Chandra 
Gangopadhya (3) and Secretary of State ‘for India 
v, Jeshingbhai Hathisang (4), distinguished. 

Held, also thatthe status of the, plaintiff, or his right 
and title to the land in suit, was not a pure ques- 
tion of fact but was at best a mixed question of law 
and fact dependent upon the interpretation of his 
documents of title; and the mistake made by the 
defendant at the time of compromise in believing 
that plaintiff was the owner of the plots in suit was 
not a mistake of fact, much less could it be said to 
bea mutual mistake of fact. The mistake as to the 
status of the plaintiff in the mind of the defendant 
alone could not be said to be a mutual mistake, nor 
could it be legitimately said to be a mistake in respect 
of a matter offact essential to the compromise. 
To render valid the compromise of a litigation it 
is not even necessary thatthe questionin dispute 
should really be doubtful, if the parties bona fide 
consider it to be so, 


O. A. against the order of Zia-ul-Hasan, 
J., dated September 3, 1934, confirming the 
decree of the Subordinate Judge, Mohan- 
lalganj, Lucknow, dated January 27, 1933. 

Mr, K. P. Misra, for the Appellant. 

Messrs. H. Husain and H. H. Zaidi, for 
the Kespondent. 

Judgment.—tThis is a defendant's 
appeal against the judgment and decree. of 
a learned Judge of this Court sitting singly, 
confirming the appellate judgment and 
decree of the Subordinate J udge of Lucknow, 
which in turn confirmed the judgment and 
decree of the Court of the Munsif of South 
Lucknow, 


The facts out of which this appeal arises 
are briefly as follows:— 

The plaintiff Nawab Abbas Mirza 
zemindar of village Ruppur Khadera, has 
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filed the present suit against the defendant 
Baba-Tikam Das for recovery of arrears of 
ground rent amounting to Rs. 40 in respect 
of khasra plots Nos, 300, 301 and 302, situate 
in ahata No. 437 in mahal Hasan Raza 
Khan in village Ruppur Khadera. In 1914 
the same plaintiff sued the defendant for 
possession of this very land and for a 
permanent injunction to restrain Baba 
Tikam Das from constructing a thakur- 
dwara on the plots in suit. An ad interim 
Injunction was issued by the Court stopping 
further construction of the walls which the 
defendant was raising. The defendant 
compromised the suit and agreed to pay 
the plaintiff Rs.5 a year as ground rent 
and thereby recognised the title and owner- 
ship of the plaintiff to the land upon which 
he was seeking to construct a thakurdwara. 
The defendant continued to pay ground 
rent for the plots in suit until March 1920, 
when he came to know from the decision 
of the late Court of the Judicial Commis- 
sioner of Oudh, reported in Barati v. 
Secretary of State for India in Council, 
24 O. O., p. 33 (1), that he and not the 
plaintiff was, upon a correct interpretation 
of the Financial Commissioner's letter of 
August 7, 1868, owner of the site upon 
which his house and thakurdwara stood. ` 

In the present suit the plaintiff claims 
ground rent for the period extending from 
March 1923 to March 1931, that is, 8 years. 
The defendant admitted the compromise 
entered into by him with the plaintiff in 
1914, but pleaded that it as well as the decree 
based thereon, were vitiated by the common 
mistake of the parties in thinking that the 
plaintiff Nawab Abbas Mirza was owner of 
the plots in suit, whereas the true owner of 
these plots, according to the principle of the 
decision laid down in Burati's case, 24 
O. C. p. 33 (1), was Baba Tikam Das him- 
self, and that, therefore, under s. 20 of the 
Indian Contract Act, the compromise and 
décree of 1914 were void and did not bind 
the defendant. 


Upon the pleadings of the parties the 
learned Munsif of Lucknow framed the 
following revised issues:— 

(1) Was the compromise of 1914 entered 
into by the parties under a common 
mistake of fact, as alleged by the 

defendant ? 

(2). Is the defendant estopped from con- 
testing the plaintifi’s claim as 
pleaded by the plaintiff ? 


(1) 24 O O33; 61 Ind. Cas. 721; 8 O L J 293; 3U 
P LR(0)35. | 
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(3) To what relief is the plaintiff en- 
titled ? i 

The learned Munsif decided Issues Nos. 1 
and 2 against the defendant and he accord- 
ingly decreed the plaintiff’s suit with costs. 

In appeal the learned Subordinate Judge 
of Mohaulalganj at Lucknow, in an elabo- 
rate judgment, held that there was a mutual 
mistake of the parties as to the ownership 
of the plots in suit, but that defendant was 
estopped from challenging the compromise 
of 1914 and from setting up his own title 
to the plots in suit. He accordingly up- 
held the judgment and decree of the Munsif, 
Lucknow and dismissed the appeal of the 
defendent with costs. 

The defendant then came up in second 
appeal to this Court. The appeal was 
heard by our learned brother Zia-ul- 
Hasan, J. who, by his judgment dated 
September, 3, 1934, dismissed the appeal of 
Baba Tikam Das. He held that the parties 
to the compromise of 1914 were not labour- 
ing under any mistake of fact when they 
entered into that compromise. 

Dissatisfied with the judgment of our 
learned brother the defendant Baba Tikam 
Das has obtained leave to appeal to a 
Bench of this Court under s. 12 (2) of the 
Oudh Courts Act. 

We have heard the learned Counsel of 
both parties at some length and have taken 
time to consider our judgment. 

The main contention urged before us by 
the learned Counsel of the defendant-appel- 
lant is that under s. 20 of the Indian Con- 
tract Act the compromise of 1914 entered 
into by the parties is void as both of them 
were labouring under a mistaken belief 
that Nawab Abbas Mirza was owner of 
the plots in suit, whereas the truth of the 
matter was, according to the decision in 
Barati's case, 24 O. O., p. 33 (1), that the 
defendant Baba Tikam Das was the right- 
ful owner of the plots in suit. 

Section 20 of the Indian Contract Act 
runs as follows:-— 

“ Where both the parties to an agreement are under 
a mistake as to a matter of fact essential fo the agree- 
ment, tke agreement is void.” 

“ Eixplanation"—“ An erroneous opinion as to the 
value of the thing which forms the subject-matter of 


the agreement is not to be deemed a mistake as to a 
matter of fact.” 


Sir Frederick Pollock and Sir Dinshaw 
Mulla in their well-known Commentary on 
the Indian Contract Act while explaining 
the scope of this s. 20 of the Act, observe 
as follows :— 
fs“ But the wording of the section (s. 20), which 
follows -the Indian Law Commissioner's original 
draft, tends to obscure the principle which govern. 
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them. It is not that ihe mistake has any s6recial 
operation because it is a mistake, but that the true in- 
tention of the parties was to make their agreement cop- 
ditional on the existence of some state of facts which 
turns out not to have existed at the date of the 
agreement,” 


In the present case it is clear from the 
admitted and proved facts of the case that 
there was no common mistake as to a 
matter of fact essential to the agreement. 
All that the defendant alleges is that at 
the time when he entered into the com- 
promise of 1914, he as well as the plaintiff 
were under a bona fide belief that plaintiff 
was the owner of the plots in suit. That 
bona fide belief on the part of the defendant 
as to the plaintiff's title to the land in suit 
was destroyed by the decision in Barati’s 
case, 24 O. O., p. 33 (1), which held that in 
accordance with the Financial Commission- 
er's letter of August 7, 1868, the owners of 
house in the -city of Lucknow were also 
owners of the site upon which their houses 
stood, 

There was a dispute in 1914 between the 
parties to the present suit as to who was 
owner of the plots in suit. The defendant, 
as then advised, recognised the title of the 
plaintiff to the ownership of the land in 
suit and agreed to pay him Rs, 5 a year as 
ground rent for it. 

Such compromise on a question of dis- 
puted title is not affected by a later deci- 
sion upon that title. In this connection we 
would referto a Bench decision of this 
Court reported in Secretary of State v. Nabi 
Bakhsh, (A. I. R.1927 Oudh p. 198) (2). In 
that case Sir Louis Stuart, O. J, and Wazir 
fees J. expressed themselves as fol- 
ows:— 


“ The agreement contained in the compromise and 
in the subsequent deeds following it was not con- 
ditional on the existence of title, as a matter of fact, 
in the Secretary of State. The essence of the com- 
promise was the recognition of antecedent title in- 
dependently of the fact as to whether it actually 
existed or not. Thus the matter that the title 
actually lay in the Secretary of State was not a fact 
essential to the agreement.” 


This observation of the learned Judges 
applies with equal force to the facts of 
the present case. Whether Nawab Abbas 
Mirza had or had not title to the plots in 
suit, the defendant-appellant Baba Tikam 
Das recognised his title and agreed to pay 
Rs. 5 a year as ground rent to the plaintiff- 
zemindar. 

‘Ihe learned Counsel for the deferdant- 
appellant has relied upon a decision of the 
Calcutta High “Court reported in Ram 
Chandra Misra v. Ganesh Chandra Gango- 


(2) A I R 1927 Oudh 198; 100 Ind, Oas, 730. 
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padhya, 210. W. N. p. 404 (3). The facts, 
of that case were very different from those of, 
the present case. There was a mutual. 
mistake of both parties to the contract on. 
a matter of fact essential to the agreement. 
In the present case the belief.of both, 
parties asto the status of the plaintiff as 
owner of the plote in suit cannot be said; 
to be a mutual mistake of parties as to. 
a matter of fact essential to the - agree- 
ment. For aught , we know to the 
contrary, Nawab Abbas Mirza may, notwith- 
standing the decision of the late Court of 
the Judicial Commissioner of Oudh in, 
Barati's case, 24 O. ©., p. 33 (|), still. 
consider himself to be the rightful owner, 
of the plots in suit. It is obvious, there, 
fore, that there is, so far as the compro-, 
mise of 1914 goes, no mutual mistake ‘as. 
to a matter of fact essential -to . the. 
agreement. j 

The learned Counsel for the appellant. 
also relied upon a decision of the Bombay. 
High Court reported in Secretary of State 
for India v. Jeshingbhai Hathisang, I-L. R 
17 Bom., p. 407 (4). In that casé there 
wasamutual. mistake as to a matter of 
fact essential to the agreement in, that 
the “wanta” lands summarily settled with 
the plaintiffs by the Bombay Government 
were subsequently discovered | to .be the 
property of certain “girassias” who were. 
in possession as owners, and the agree- 
ment settling the land with the plaintiffs 
was, therefore, held to be void under s, 20, 
of the Indian Contract Act. | A 

In the present case the mistake of fact 
alleged by the defendant is a mistaken: 
belief on his part as to the status, of-the, 
plaintiff with reference to the land in suit. 
The status of the plaintiff, or his. right: 
and title tothe land in suit, is not.a puré 
question of fact but is at Lest a mixed 
question of law and fact dependent upon. 
the interpretation of his documents of: 
title; and the mistake made by the 
defendant in 1914 in believing that plain- 
tiff was the cwner of the plots in sult is 
not a mistake of fact, much less can it be 
said to be a mutual mistake of fact. As 
observed by their Lordships of the Judi- 
cial Committee in Periasami v. Periasamit, 
L. R. 51. A., p. 61 at p. 73 (5), “the 
grant, whatever its effect, was not neces- 
sarily avoided, because subsequent events 
disappointed the expectation in which it, 

(3) 210 W N 404; 39 Ind. Cas,78; 25 O L J 
459. - 


4) 17 B 407. : 
Bi 5I A 6latp. 73; 1 M 312;2 0L R 81; 3 Suther 
508; 3 Sar. 795, f ot 
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was made.” Similarly in the present case 
the decision in Barati’s case, 24 O.C., 
p. 33 (1), subsequent to the compromise 
of 1914 will not render the agreement of 
1914 void merely because the defendant 
has now come to believe that he is the owner 
of the plots in suit, whereas in 1914 he 
believed the plaintiff to be the owner of 
these plots. His belief as to who was the 
owner of the plots in suit was not a mat- 
ter of fact pure and simple, essential to the 
agreement of 1914. i 

If defendant had filed a suitfor sett- 
ing aside the compromise on the ground 
that both parties wereunder a mutual mis- 
take as to their relative and respective 
rights, then perhaps a Court of Equity 
might be expected to give him some re- 
lief. He has, however, come into Court 
on the plea that there was a mutual mistake 
of fact on the part of both parties ona 
matter of fact essential to the agreement. 
In our opinion the mistake as to the status 
of the plaintiff in the mind of the defen- 
dant alone can not be said to be a mutual 
mistake, nor can it be legitimately said to 
be amistake in respect of a matter of 
fact essential to the compromise of 1914, 

As pointed out in Kerr on Fraud and 
Mistake (6th edition, p. 585) : 

“If one or more parties, having, or supposing 
they have, claims upon a given subject-matter, or 
claims against each other, agree to compromise 
these claims, and the knowledge, or means of 
knowledge, each of them with respect to the mode 
in which, and the circumstances under which, his 
claim arises, stand upon an equal footing and 
there is an absence of fraud or misrepresentation 
the transaction is binding, although the conclu- 
sion at which the parties may have arrived is 
not that which a Court of Justice would have 
arrived at had its decision been sought. The 
real consideration which each party receives un- 
der a compromise being, not the sacrifice of the 
Tight, but the settlement of the dispute, and- 
the abadondment of the claim, it is no ojection 
to the validity of the transaction that the right 
was really in one of the parties only, and the 
others had no right whatever.” 


“These remarks fully apply to the facts 
of the present case, It may be that a 
Court of Law following the decision. in 
Barati's case, 24 O. O., p. 33 (1), would 
now hold that defendant is the owner of 
the land upon which his house and thakur- 
dwara stand, but in 1914 when the cur- 
rent of judicial pronouncement, as evi- 
denced by the decisions of the late 
Court of Judicial Commissioner of Oudh 
reported in Secretary of State for India v. 
Tarni Prasanno Roy, 9 O.C., p. 249 (6) and 
in Sheodat Prasad v. Suraj Bali, 18 Q. 0. 


(6) 9 Ọ O 249, 
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p. 138 (7) against the defen- 
dant, he may well have thought it pru- 
dent and wise topay ground rent to the 
plaintiff and admit his title to the site 
of the land upon which the thakurdwara 
was going tobe erected by him. 

The fact that the plaintiff in the former 
suit of 1914 may have had no claims to 
the land in suit is immaterial. It is 
enough if at the time of the compromise he 
believed he had a claim, and the parties 
to the transaction avoided a prolonged liti- 
gation. In fact to render valid the com- 
promise of alitigation it is not even 
necessary that the question in dispute 
should really be doubtful, if the parties 
bona fide consider it to be so. 

Wethink we have said enough to show 
that in this casethe appellant Baba Tikam 
Das has failed to prove that the compro- 
mise of 1914 was rendered void owing toa 
mutual mistake of fact essential to the 
agreement and we are in entire agreement 
with the learned Single Judge of this Court 
on this point. 

The result isthat the appeal fails and 
we accordingly dismiss it with costs. 

N. Appeal dismissed, 
(7) 18 O O 138; 30 Ind. Cas. 295; 2 O L J 305, 





LAHORE HIGH COURT 
Civil Revision Petition No, 303 of 1935 
July 17, 1935 
BECKETT, J. 

MUNICIPAL COMMITTEE, AMRITSAR 

— DEFENDANT—PETITIONER 

VETSUS 
NANAK CHAND—Puaintirr—ResponDENnt 
Punjab Municipal (Executive Officer) Act of 1931, 
ss, 6 (21, (4), 173 (1) (a)—Contract for use of wall for 
affixing posters thereto—Whether affects immovable 
property—Such contract entered into by Executive 
Officer—Whether binding on Municipal Committee. 

A poster affixed to a wall cannot be regarded as 
a movable encroachment. A contract for the 
use of a wall forthe purpose of affixing posters 
thereto is one which affectsimmovable property and 
it must be sanctioned by the Committee, drawn up in 
writing, and sealed with the common seal of the 
Committee. In the absence of sanction the contract 

will not be binding upon the Oommittes, 


P. for revision of the decree of the Judge, 
Small Cause Court, Amritsar, dated March 5, 
1935. 

Messrs. Shamair Chand and Sham Das, 
for the Petitioner. 

Mr. Dev Raj Sawhney, for the Respond- 
ent. 

Judgment.—The plaintiff entered into 
a contract with the Executive Officer of 
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the Municipal Committee at Amritsar for 
the use ofa wallofa building belonging 
to the Committee for the purpose of affix- 
ing posters thereto. The contract was can- 
celled and the plaintiff sues the Commit- 
tee for damages. 


.The only question .which calls for 


ecision is whether a contract of this 
nature is a contract affecting the 
immovable property so as to bring 


it within the scope of s. 6 (2) and (4) of 
the Punjab Municipal (Executive Officer) 
Act, 1931. If it is a contract affecting 
Immovable property it must be sanctioned 
by the Committee, drawn up in writing, 
and sealed with the common seal ofthe 
Committee. No sanction was obtained in 
the present case, either before or after the 
contract was made by the Executive Officer 
so that the contract will not be binding 
upon the Committee if itis onè affecting 
immovable property. 

The learned Judge of the Small Cause 
Court has taken the viewthat the contract 
is not one affecting immovable property 
and has granted the plaintiffs a decree. 
The question is merely one of interpreta- 
tion, and it seems to me that the contract 
for the use of a wall for the purpose of 
affixing posters thereto is one which affects 
immovable property. The Committee 
could not, for example, demolish the wall 
without breaking the contract or use it for 
the same purpose itself. 

A suggestion has been made that the 
affixing of posters is an act which falls 
under 8.173 (1) (a) of the Punjab Munici- 
pal Act, 1911 which deals with the grant of 
permission to place movable encroachments 
in a public street. But I do not think that 
a poster affixed toa wall can be regarded 
as a movable encroachment. Section 173 
(1) (a) deals with movable encroachments 
in the street which would continue to re- 
main as they are even when the wall had 
been pulled down. 

For these reasons I am of opinion. that 
the Executive Officer had no legal right 
to lease out a wall space belonging to the 
Committee for the purpose of affixing pos- 
ters without the sanction of the Commit- 
tee and that the contract on which the suit 
is based is not one by which the Com- 
mitiee is bound. I acceptthe petition for 
revision and dismiss the suit. In the pecu- 
liar circumstances of the care the parties 
are left to bear their own costs, 


N. Petition accepted. 
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OUDH CHIEF COURT 
Second Rent Appeal No. 69 of 1933 
November 20, 1935 
Kine, C. J. 
MAHBUB ALI KHAN—Derenpant— 
APPELLANT . 
Versus 
Rani JAIRAJ KUAR—PLAINTIFF AND 
ANOTHER —DEFENDANT—RESPONDENTS 

U. P. Land Revenue Act (III of 1901), ss. 19, 218 
—Settlement Officer, if has jurisdiction to fix rent, 
under s. 719 after close of settlement operations—Right 
of Board of Revenue to revise erroneous order com- 
ing to light after close of settlement operations— 
Power of Board of Revenue, if restricted—Time 
limit, if exists for exercise of power of revision. 

The Settlement Officer has no jurisdiction to fix | 
the rent under s.79, U. P. Land Revenue Act, after. 
the close of settlement operations and his orders 
passed under s. 79, are liable to be revised by_ the 
Board of Revenue under s. 218 of the Land 
Revenue Act, after the close of settlement opera- 
tions. There is nothing in the language of 
s. 2]8 which restricts the powers of the Board 
of Revenue. No time limit is fixed within 
which revisional powers are to be exercised 
and there is nothing inthe statute which would 
prohibit the Board of Revenue from correcting an 
error made by the Settlement Officer even though 
the error, has come to light after the close of settle- 
ment operations. 


S. R. A. against an order of the District 
Judge ofthe Rae Bareli, dated July 19, 
1933, allowing the plaintiff's appeal passed 
by the Assistant Collector, 1st Class, Rae 
Bareli, dated August 8, 1932. 


Mr, H. Husain, for the Appellant. 
Mr. M. Wasim, for the Respondents. | . 

. dudgment.—This is a defendant's 
appeal arising out of a suit for arrears of 
rent. 

The defendants were granted under-pre- 
prietary rights in the village in question 
by a deed of gift dated the November 17, 
1912, executed by the late taluqdar, This 
deed of gift specified that the doneés were 
to pay to the taluqdar an annual rent 
equal in amount to the Government 
Revenue and cesses plus the subscription to 
the British Indian Association and Canning 
College with an addition of 5 per cent. on the 
Government Revenue. It is also laid down 
that the donees would be made responsible 
for subsequent enhancement of revenue 
and cesses which may be made at future 
settlements. The doneés continued to pay 
rent, calculated on the terms laid down 
in the-deed of gift, until the recent settle- 
ment. In the recent settlement the Settle- 
ment Officer was bound under s. 79 of the 
U. P. Land Revenue Act to determine the 
rent payable by the defendants: as under- 
proprietors, He failed to determine the rent 
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bat passed an order as follows:— 

“The parties can fix their own rent as it was for- 
merly arranged between themselves and not fixed by 
decree of Court ” 


Tt is clear, therefore, that the Settlement 
Officer did not fix any rent at all. Never- 
theless an entry of Rs. 754 was recorded 
in the Revenue Papers as the rent payable 
by the defendants. It is not known how 
that figure was arrived at. 

_As the result of the settlement was to 
incréase the Government Revenue, the 
plaintif talugdaria claimed enhanced rent 
calculated according to the terms laid down 
in the deed of gift. As the revenue had 
been enhanced from Rs. 605 to Rs. 743-12-0 
the plaintiff claimed rent at the rate of 
Rs, 863-11-0. The defence was that the de- 
fendants were not bound to pay any en- 
hanced rent as the Settlement Officer had 
not fixed the rent under s. 79. 

The trial Court decreed rent at the rate 
of Rs. 754 as entered in the revenue papers. 
. . ‘The plaintiff appealed. He also filed an 
application for revision in the Court of the 
Commissioner against the order passed by the 
Settlement Officer refusing to fix the rent 
under s. 79. The Commissioner reported the 
matter to the Board of Revenue and the 
Board of Revenue called for a report from 
the Deputy Commissioner, holding that the 
Board of Revenue had jurisdiction to correct 
the error made by the Settlement Officer in 
refusing to fix the rent. On May 23, 
1933, the Board of Revenue passed an order 
in exercise of its revigional powers declar- 
ing that the rent, from 1337 to 1341 Fasli, 
was Its, 843-11-0 per annum. As pointed out 
by the Court below the figure mentioned 
in the Board’s order appears to be wrong. 
‘The Board evidently intended to accept the 
Deputy Commissioner's report to the effect 
that the rent should be Rs, &63-11-0 but, 
‘apparently owing to a clerical mistake, the 
operative portion of the Board’s order men- 
tioned the figure Rs. 843-11-0. 


.The lower Appellate Court admitted the 
Board's order and the orders leading up to 
it, in evidence and passed a decree at 
the rate specified in the Board's order. 


The point taken by the defendant-appel- 
.lant is that the Board had no jurisdiction 
to revise the order passed by the Settle- 
ment Officer refusing to fix the rent of the 
defendants as under-proprietors. The 
argument is that although the order 
passed by the Settlement Officer was sub- 
ject to appeal on revision, during the con- 
tinuance of settlement operations, the 
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Board had no jurisdiction to revise it after 
the close of the settlement operations. 

No clear authority has been shown in 
support of this contention. Section 59 of 
the U. P. Land Revenne Act lays down 
that when the Local Government decides 
that any District shall be brought under 
settlement then it shall publish a notifica- 
tion to that effect and every such District 
shall be held to be under settlement from 
the date of the notification until the issue of 
another notification declaring settlement 
operations to be closed therein. It is not 
clear from the recordon what date the 
notification was issued declaring settlement 
operation to be closed in the Rae Bareli 
District but it has been accepted for the 
sake of argument that settlement opera- 
tions must have been closed before the 
Board passed its order on May 23, 1933. 
Section 60 authorises the Local Govern- 
ment to appoint Settlement Officers who 
are empowered to execise the powers con- 
ferred upon them by the Act so long as 
the local area is under settlement. It may 
be admitted that as soon as a notification 
has been issued, declaring settlement opera- 
tions to be closed ina District, then the 
officer appointed as Settlement Officer of 
that District would have no jurisdiction to 
exercise any of the powers conferred upon 
him as Settlement Officer. In the present 
case therefore the Settlement Officer 
admittedly would have no jurisdiction to 
fix the rent under s. 79 after the close of 
settlement operations. J see no reason for 
holding that the Settlement Officer's orders 
passed under s. 79 are not liable to be re- 
vised by the Board of Revenue under s. 218, 
of the Land Revenue Act after the close 
of settlement operations. There is nothing 
in the language of s. 218 which appears 
to restrict the powers of the Board of 
Revenue in the manner suggested. No 
time limit is fixed within which revisional 
powers are to be exercised and [ find no- 
thing in the statute,which would prohibit the 
Board of Revenue from correcting an error 
made by the Settlement Officer even though 
the error has come to light after the close 
of settlement operations. No judicial 
authority has been cited in support of the 
appellant's contention. g 

Taking this view it is unnecessary for me 
to consider any other points which have 
been raised, such as the competency of this 
Court to challenge the jurisdiction of the 
Board of Revenue to pass the order in 
question. 
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. In my opinion the Court below has come 
to a right decision and I dismiss the appeal 
with costs. 


N. Appeal dismissed. 


re 


OUDH CHIEF COURT 
Second Rent Appeals Nos. 75 and 76 of 1935 
= November 4, 1935 
. Zia-uL-Hasan, J. 
MOHAN SINGH AND oTHERS— 
PLAINTIFFS — APPELLANTS 
versus 
HIMMAN SINGH AND oraErs— 
i DEFENDANTS— RESPONDENTS. 
- Co-sharers—Oudh Rent Act (XXII of 1886), s. 108 (2) 
—Suit for arrears of ex-proprietary rent by some 
only of co-sharers—Maintainability of—Ex-proprietary 
rights arising ‘on sale and on mortgage — Distinction, 
if exists — Appeal — Some defendants capable of 
appealing for all—Absence of appeal by one—Trial 
Court decree, if binding on him. 

A co-sharer, who transfers his share to another, 
becomes an ex-proprietary tenant not only of his 
transferee but of the entire body of co-sharers. 
Khanjan Lal v. Paran Singh (2), Debt Prasad F. 
Bhagwan Din (3}, Janki Dass v. Data Kam 4), 
relied on, Chhote Lal v. Ramadhin (1), held no longer 
good Jaw. 

There is no distinction between the incidents of 
ex-proprietary rights arising on a sale and those of 
such rights arising on a mortgage. It is because of 
the fact that a co-sharer isnot an absolute proprietor 
ofhis sir land but owns it jointly with the other 
‘eo-sharers, that an -ex-proprietary tenant has been 
held to bea tenant of all the co-sharers, and this 
‘reason exists both in thecase of a saleand of a 
mortgage. 

‘Some co-sharers alone cannot therefore sue for 
arrears of ex-proprietary rent under `s. 108 (2), 
Oudh Rent Act. Asin such a suit some defendants 
alone can file an appeal for their own benefit as well 
as for that of their co-defendants the fact that one of 
them has not joined in appeal does not make him 
bound by the trial Court’s decree. 

‘S. R. A. against an order of the District 
Judge of Hardoi, dated September 20, 1933. 

Messrs. R, B. Lal and Suraj Sahai, for the 
Appellants. 
` Mr. K. N. Tandon, for the Respondents. 


Judgment.—These two appeals arise 
out of two suits brought by the plaintiffs- 
appellants againt the respondent for arrears 
of’ ex-proprietary rent for 1336 to 1339 Fasli 
under s. 108 (2) of the Oudh Rent Act, 
The trial Court decreed both the suits in 
part but on appeal by the defendants, 
the learned District Judge set aside the 
decree of the trial Court and dismissed both 
the suits on the grounds that the plaintiffs 
were not alone entitled to sue for the 
ex-proprietary rent of the defendants. 

-The plaintiffs in both the suits come here 
in second appeal and challenge the learned 
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District Judge's finding that they cannot 
sue to recover the rent in question withe 
out joining the other co-sharers in the suit. 

There can be no doubt that the law 
as laid down in Chhote Lal v. Ramadhin 
13, O. C., p. 70 (1) is no longer good law, 
and that itis now well established that a 
co-sharer, who transfers his share to another 
becomes an ex-proprietary tenant not only: 
of his transferee but of the entire body 
of co-sharers vide Khanjan Lal v. 
Paran Singh, 1 Lucknow Cases, p. 228 (2) 
and Debi Prasad v. Bhagwan Din, 10 A. 
L. J., page 437 (3)]. The Allahabad case 
is a decision by the Full Bench and was 
followed in Khanjan Lal v. Paran 
Singh, 1 Lucknow Cases, p. 228 (2) in 
Janki Dass v. Data Ram, 17 Revenue 
Decisions, page 151° (4) the Board of 
Revenue also held that when an ex-pro- 
prietary holding falls in, it should be at 
the disposal of the whole body of the co- 
sharers and the transferee is not entitled 
to exercise sole dominion over it. 

It is contended by the learned Counsel’ 
for the appellants that in all the cases 
in which it was held that an ex-proprietary 
tenant is a tenant of all the co-sharers, 
ihe ex-proprietary rights arose on account 
of sale of the zamindari rights and that 
a: distinction should be made between such 
cases and those in whicb, like the present 
cases, a co-sharer has only mortgaged and 
not sold his share. I have heard the. 
learned Counsel's arguments in support 
of this contention at length but-I am 
unable to agree with his contention. - To 
my mind, there can be no distinction 
between the incidents of ex-proprietary- 
rights arising on a sale and ‘those of such’ 
rights arising on a mortgage. It is be- 


.cause of the fact that a co-sharer is not 


an absolute proprietor of his sir land but: 
owns it jointly with the other co-sharers, 
that an 'ex-proprietary tenant- bas. been 
held to be a tenant of all the -co- 
sharere, and this reason exisls both in thé 
case of a sale and ofa mortgage. I am, 
therefore, of opinion that the learned Dis- 
trict Judge was right in holding that the 
plaintiffs could not sue alone for recovery 
of rent from the defendants-respondents. 

It was also urged that the respondent 
No. 4 in appeal No. 76 of 1933 did not 
join in -appeal to the District Judge and 
that, therefore, he should be -held ‘to be 


(1) 13 O 070; 5 Ind. Cas. 945. 

(2) 1 Luck. Cas. 228. 

(3) 10 A L J 437; 16 Ind. Oas, 399. . 
(4) 17 Rev. Dec, 151, 


bound by the decree of the trial Court. 
I am unable to agree with this also. 
Surely some of the defendants could file 
an. appeal for their own benefit as well 
as for that of their co-defendants and the 
decree of the learned District Judge should 
be deemed to govern all the parties. 

The appeals. are, therefore, dismissed 
with costs, 

Ne Appeals dismissed. . 


c - MADRAS HIGH COURT 
“Second Civil Appeals Nos. 1253 to 1238 
of 1932 

i August 1, 1935 

Mapsavan Narr, J. 
'K. ADINARAYANASWAMI AND OTHERS — 
: DeFENDANTS— A PPELLANTS 

ae, versus 

Rajah Sır ANNAMALAI OHETT Y— 

74 PLAINTIFF —RESPONDENT 

Madras Estates Land Act (I of 1908), s. 13, cl. 3— 
Lands held on cropwar system—Improvement by tenant 
at his own expense—Landlord, whether entitled to levy 
higher rate of rent. 
’ Section 13, cl. 3, of the Madras Estates Land Act 
which provides that notwithstanding any usage or 
contract to the contrary a ryot shall not by reason 
of making an improvement at his sole expense become 
liable to pay higher rate of rent on account of any 
increase of production or of any change in the nature 
of the crop raised as the consequence of the improve- 
ment, is general in nature and applies also to lands 
cultivated under what is known as the cropwar 
system. Annamalai Chettiar v. Narsimhulu Naidu 


(1), followed, 

S, 0. A. against the decrees of the 
District Court of Ohittcor in Appeal 
Suits Nos, 149, 146, 148, 149, 150 and 147 of 
1927, preferred against the decrees of the 
Court of the Special Deputy Collector 
of Chandragiri Division in Suits Nos. 1600, 
1607, 1613, 1617, 1597 and 1612 of 1926 
respectively. 

. Mr. S. A. Seshadri, for the Appellants. 
Mr. B. Somayya, for the Respondents. 
Judgment.—These second appeals arise 

out of suits instituted by the proprietor of 

Pullur village against his ryots for recovery 

of arrears of rent under s. 77 of the 

Estates Land Act for faslis 1332 to 1335. 

The ryots are the appellants. 

The only. question of law that arises for 
decision in these second appeals relates to 
the application of cl.3 to s. 13 of the 
Estates Land Act. The lands held by the 
ryots are admittedly dry lands. They are 
being cultivated under what is known as 
the cropwar system. The tenants dug up 
new wells in the fields and with the 
“water from those wells they raised wet 


crops. The landlord is now seeking to 
charge wet rates for the crops thus raised. 
The rates admittedly will be higher than 
the dry rates otherwise chargeable. The 
question is whether he is entitled to do so. 
Reliance is placed on s. 13, cl. 3 of the 
Estates Land Act which says that : 

“notwithstanding any usage or contract to the 
contrary, aryot shall not, by reason of making an 
improvement at his sole expense, become liable to 
pay a higher rate of rent on account of any 
increase of production or of-any change in the 
nature of the crop raised as a consequence of such 
improvement,” i 

The learned District Judge has held that 
this clause does not apply to the case and 
that the tenants are liable to be charged 
wet rate for the wet crops raised by 
them. 

The question raised by the tenants is an 
important one, but so far as I am con- 
cerned, there is no need to discuss it 
afresh as it has been considered and 
decided by this Court intwo previous deci- 
sions S. A. No. 1980 of 1927 and Annamalai 
Chettiar v. Narsimhulu Naidu (1). The 
first decision is by Ananthakrishna Ayyar, 
J. All the. cases bearing onthe question 
bave been considered by him. He came 
to the conclusion that the wells having 
been dug by the tenants and the cultiva- 
tion having been carried on with the 
water from such wells, the improvement 
has been made by them and they cannot 
be charged the wet rate for the wet crops 
raised by them. The same conclusion was 
arrived at by Sundaram Chettiar, J. 
also. 

Mr. Somayya who appeared in the two 
previous cases just mentioned appears 
again in the present batch also and says 
that those decisions require reconsideration. 
All the arguments which the learned Coun- 
sel has now put before me were admittedly 
put before the learned Judges. According 
to his argument the lands held on cropwar 
system should be excluded from the 
operation of cl. 3 tos. 13. I am not 
satisfied that the legislature intended 
any such exclusion. The clause 
is general and the only question is whe- 
ther improvements were made at the sole 
expense of the tenants. It was argued in 
the previous case that since the landlord’s 
land is utilised in digging the well, the 
improvement cannot be said to have been 
made solely by the tenant. But this 
argument was overruled. Having regard 


to the generality of the rule laid down 

(1)64 MLJ 18; 141 Ind. Oas. 148; A I R 1933 Mad 
257; 932) M W N 1328; 37 L W 154; Ind. Rul, (1933) 
Mad 66. 3 
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say that lands cultivated on any particulor 
system, of irrigation are excluded from 
it. 

I would respectfully follow the two deci- 
sions of this Court. That would mean that 
all these second appeals have to be allew- 
ed. The decisions of the lower Court will 
have to be set aside except as regard 
to Second Appeals Nos. 1:57 and 1253. 
The facts with regard to these two second 
appeals have to be treated a little differ- 
ently, not-in the sense that the principles 
of law which have to be applied to the 
other cases does not apply to these but 
that they cannot be disposed of without 
some fresh finding. The learned Judge 
inthe last paragraphof page 11 of his judg- 
ment says with respect to these two cases 
that “for the two holdings the defendant 
has four wells of which one is new”. 
There is however no evidence and there 
ig no. finding as to what extent the new 
well irrigates. These two cases cannot be 
disposed of without a finding on the ques- 
tion as to what extent of land the new 
well irrigates. I would, therefore, allow all 
the second appeals except these two. With 
respect to these, the decision of the lower 
Court is set aside and the case will be 
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remanded tothe learned District Judge 
for disposal according to law. He may 
call for a finding or may dispose of the 


case himself after applying the above 


principle. ' ee 

With respect to the remaining second 
appeals the decrees of the lower Court 
will beset aside andthe decrees of the 
first Oourt will be restored. The appel- 
lants are entitled to their costs in this Oourt 
and in the lower Appellate Court. In the 
two cases which I have remanded, the 
eost will abide the result. 
he Appeals allowed. 


ps OUDH CHIEF COURT 
First Civil Appeal No. 59 of 1933 
November 18, 1935 
SRIVASTAVA AND Z1A-UL- HASAN, JJ. 
Musammat SHAMSUNNISSA BIBI 
—-PLAINTIFF— APPELLANT 
versus 
‘Sheikh ALI ASGHAR AND oTHERS— 
DEPENDANTS-—RESPONDENTS 
' Transfer of Property Act (IV of 1882), s. 41—Pur- 


Bhaser for value without notice—Transferee satisfying 
himself of transferor's power to transfer—Inquiries 
made as to custom excluding women from inheriting in 
family—Good faith and full price paid—Transferee, 


32,115—Will—Original not produced—Presumption of 
fact as to genuineness, when canbe made—Ancient 
documents — Difficulty of adducing direct evidence of 
execution—Presumption—Statement in will by ancestor 
as to custom of exclusion of daughters—Value of —Ad- 
missibility in evidence—Custom of exclusion of 
daughters absolutely and of widows in presence of 
sons, held proved—Hstoppel~No evidence to show 
intentional representation or omission— Estoppel, if 
made out, 

Equity jealously scrutinises the bona fides of asecret 
title-holder and is notoriously partial to purchasers 
for value without notice. The quantum of inquiry 
necessary to establish good faith must depend upon’ 
the circumstances of each case. [p. 784, col. 1.) 

It appeared that the transferors held the property 
as ostensible owners with the consent of the plaintiff 
who subsequently impeached the transfer. The long 
course ofconduct of the female members of the 
family in making no claim and in allowing the male 
members to deal with the property as full owners 
justified the transferee in believing that the transferor 
had power to make. the transfer.. There was no 
suggestion that he did not pay the full price of the 
property. It also appeared that he made inquiries 
and assured himself about the custom that females 
did not inheritin the family and also satisfied him- 
self from the khewats that they did not contain the 
name of a single female of the family : 

Held, that the transferee was a transferee for value 
without notice and was protected by s.41, Transfer of 
Property Act, having accepted the transfer after 
taking reasonable care to satisfy himself that the 
transferor had power to make the transfer and ‘acted in 
good faith. 

Although no presumption of law can be made under 
s. 90, Evidence Act, as regards the genuineness ofa 
document the original of which has not been produced 
in Court yet the Court can make a presumption of 
fact about its genuinenessif such presumption is 
justified by the proved facts and circumstances of the 
case, In the case of an ancient document the original 
of which has been lost, it would be impossible to 
adduce any direct evidence of its execution and 
therefore for considerations of justice and equity it 
is necessary to invoke every legitimate presumption 
which can be reasonably raised upon the facts and 
circumstances of the particular case. 


Basant Singh v, 
Brij Raj Saran Singh (?), 


explained and appli- 


ed. 

. Held, that there could be no betteror stronger evie 
dence about the existence of the custom of exclusion of 
daughters in the family than the admission of the 
ancestor in his will, and that the statement having 
been made before any controversy had arisen, it was 
rae under s.32, Evidence Act. [p. 782, cols, 1 
& 2. 

Held, further, that the customs of exclusion of 
daughters absolutely and of widows in the presence 
of sons were sufficiently established. 

Where there is no evidence to show that there was 
any intentional representation or omission by the 
plaintiff which led the defendants transferees to change 
their position, the elements necessary to attract the 
application of s. 115, Evidence Act are altogether 
wanting. [p. 782, col. 1.] 

F. ©. A. against an order of the Sub- 
Judge, Partabgarh, dated May 9, 1933. 

Messrs. M, Wasim, Muhammad Ayub, 
Akhtar Husain, Siraj Husain and Alt 
Husain, for the Appellants. . 

Mr. L. S, Misra, for the 
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Judgment.—This isa first appeal by 
Musammat Shams-un-nissa Bibi plaintiff 
against the judgment.and decree dated 
May 9, 1933, of the learned Subordinate 
Judge of Partabgarh dismissing her claim. 
The following pedigree which is not in 
dispute will be helpful for elucidation of the 
‘facts of the case: 
7 AMIR ALI 


(died February 8, 1892) 
=Tamiz-un-nissa (died 1908) 





Ali Jae - 








Siddiq-un-nissa Rafiqi-un nissa 
(died March (dead) (dead) 
oF 1892) 
=Musammat 
-‘Shams-un-nissa 
a es 
| 
Seoul | | | | 
Ali Asghar Mohammad Hafiz- Hakim- Shahib- 
defendant Asghar un-nissa un-nissa un-nissa 
No. l. (died defendant (died (defendant 
1929). No. 14. J212.) No. 15.) 


The plaintifi’s case was that her father-in- 
law Amir Ali was the owner of six villages 
and three houses detailed in the list annexed 
to the plaint and that he and his family 
‘were governed by the Muhammadan Law 
of the Hanafi sect. She further pleaded that 
since the death of her husband Ali Akbar, 
which took place within about a month of 
‘the death of Amir Ali, all the heirs of Ali 

- Akbar had been in joint possession of the 
property but the entire management of it 
used to be done by his sons Ali Asghar 
‘and Muhammad Asghar. She also alleged 
that since two years she had ceased to get 
her share from the income of the property 
and on inquiry came to know that her sons 
‘Ali Asghar and Muhammad Asghar had 
transferred a portion of the property to the 
defendants Nos. 19 to 35 but she was not 
bound by the said transfers. On these 
allegations she claimed a decree for posses- 
sion of her legal share as (1) heir of Ali 
Akbar in the right of a widow and (2) 
heir of Muhammad Asghar and Hakim- 
un-nissa in the right of a mother. During 
the pendency of the suit she madea 
compromise with defendant No. 24 who 
was accordingly discharged. As a result 
of the compromise ehe relinquished her 
claim to a share in (hak Bantaur, item No. 
4 and half of Serai Sonsara, item No. 6 of 
the plaint list of which defendant No, 24 
was the transferee. Defendants Nos. 2 to 18 
were impleaded as the other heirs of 
Muhammad Asghar, Hakim-un-nissa and 

` Tamiz-un-nissa, 
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The suit was contested only by the trans- 
ferees. heir main defence was that the 
ancestors of Amir Ali were originally 
Kayesthas who had afterwards embraced 
Islam. It was alleged that after their con- 
version to the Muhammadan faith they had 
retained the Hindu Law of inheritance 
and that according toa tribal and family 
custom widows were excluded from 
inheritance in the presence of sons and 
daughters were excluded absolutely. It 
was also pleaded that the transferees had 
acquired absolute title by adverse posses- 
sion and being transferees in good faith 
for consideration were entitled to the pro- 
tection of s. 41 of the Transfer of Property 
Act. It was also alleged that the plaintiff 
was estopped by her conduct from making 
the claim. 

The learned Subordinate Judge on the 
above pleadings framed five issues and his 
findings in respect of them were as 
follows:— 

1. The ancestors of Amir Ali were 
Kayesthas who had been converted to 
Muhammadanism, The alleged tribal 
custom was not proved. It was, however. 
proved that according to the family custom 
daughters absolutely and widows in the 
presence of sons were excluded from inherit- 
ance, 

2. The plea of adverse possession could 
not be sustained. 

3. The plaintiff's claim was barred by 
estoppel. : 

4. Defendants Nos. 19, 20, 21, 25, 31, 22 
and 33 were protected by s. 41 of the 
Transfer of Property Act. He further held 
iaat Muhammad Asghar had transferred 
all the property in his lifetime and left no 
property at his death which could be 
inherited by the plaintiff as a mother. 
Similarly Hakim-un-nissa being excluded 
by custom, left no property which could be 
inherited by the plaintiff. Asa result of 
the above finding he dismissed the plaint- 
iff’s suit. 

During the pendency of the appeal in this 
Court the plaintitf-appellant made com- 
promises with defendants Nos, 19, 20, 25, 32 
and 33. All these compromises have been 
duly verified before the Subordinate Judge 
of Partabgarh to whom they were sent for 
verification. As a result of these com- 
promises thé names of defendants Nos. 19, 
20 and 25 have been struck off from the 
record, (vide, order of a Bench of this Court 
daied October 5, 1934) and a decree has 
to be passed against defendants Nos, 32 and 
33 in terms of their compromise, 
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. The learned Counsel for the plaintiff- 
appellant does not dispute the lower Court's 
finding that Amir Ali was the descendant 
‚of a Muhammadan convert, but he has 
strongly impugned its finding about the 
existence of the alleged family customs. 
.He has also challenged its finding about 
defendants Nos. 21 and 31 being protected 
by s.4Lofthe Transfer of Property Act as 
well as the finding about the plaintiff's 
‘claim being barred by estoppel. 
` The plea of estoppel by conduct may be 
shortly disposed of. The learned Counsel 
for defendants Nos. 21 and 31, who alone 
are represented in this Court, has not 
supported the lower Court's finding on this 
point. The learned, Subordinate Judge 
bases his finding onthe want of the plain- 
tiff's name in the khewat and on the frequ- 
„ent transfers made by the sons ignoring 
‘her title. There is no evidence to show that 
there was any intentional representation or 
‘omission by the plaintiff which led the 
defendants transferees to change their 
position. We are, therefore, of opinion that 
the elements necessary to attract the appli- 
cation for s. 115 of the Evidence Act are 
altogether wanting in the case. We can 
not, therefore, accept the lower Court's find- 
ing that the plaintiff is estopped by her 
conduct from making the claim. 
Next we will take up the question whether 
Pandit Parmeshri Dayal, defendant No. 21 
and his son Pandit Bindeshri Prasad de- 
fendant No. 31 are entitled to the protec- 
tion of s. 41 of the Transfer of Property 
Act. The facts bearing on this question 
which are undisputed are these: 

At the time of Ali Akbar’s death in 1892 
his son Ali Asghar was 12 or 13 years old 
and bis son Mohammad Asghar was about 


five years old. The plaintiff did not make: 


any application for mutation in her own 
favour. On the contrary mutation in 
respect of the whole property of Ali Akbar 
was made in the name ofthe two minor 
sons. During the minority of these sons, 
the zamindart property was managed by a 
servant Rasul Bakhsh who used to account 
the realizations to the plaintiff as mother 
any guardian of her minor sons, The 
management was taken up by the sons 
themselves.when they became major. In 
1901 Siddiq-un-nissa, daughter of Amir Ali, 
instituted a suit (see plaint Ex. B. 11) 
claiming a share inthe inheritance of her 
father Amir Ali and of her brother Ali 
Akbar. The present plaintiff was implead- 
ed as a defendant in that suit. She was 
piso” appointed guardian ad litem of her 
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minor son Mohammad Asghar and “minor 
daughter Sahib-un-nissa (Ex. B-32). 
Soon after this appointment she made an 
application, (Ex. B-33) to have her name 
removed from guardianship of Mohammad 
Asghar as he had become major. ` This suit 
was withdrawn by Siddiq-un-nissa before 
it could reach the stage of trial. It appears 
that some compromise was made as a re- 
sult of which Ali Asghar and Mohammad 
Asghar gave Siddiq-un-nissa an area of 
34 bighas odd land to be held by her in 
perpetuity without power of transfer on 
an annual rent of Rs. 20 (see Exs. B.5 and 
20) and Siddig un-nissa made ap applica- 
tion (Ex. B.12) admitting that in the family 
of Amir Ali there was an ancient 
custom to the effect that in the presence of 
a male issue a widow is excluded from 
inheritance and that a daughter does not 
get a share under any condition and pray- 
ing that her suit be dismissed, ; 
In 1926 there was a perfect partition 
through the Revenue Court between Moham- 
mad Asghar and his brother Ali Asghar of 
Qasba Partabgarh, each being recognised 
as the owner of eight annas share. : 
There is also a mass of documents on the 
record showing that numerous transfers 
were made by Ali Ashgar and Mohammad 
Asghar from 1911 onwards without any 
objection to third persons who are strangers 
to the family, Some transfers were also 
made inter se between them. Exhibits B-24, 
A-6 to A 8, B-26, A-9, G-2, G-14 and G-3 are 
simple mortgages executed between the 
years 1911 and 1926 some by Ali Asghar 
and others by Mohammad Asghar in respect 
of the moiety share held by each. Ex- 
hibits A-11 and G-9 are two possessory 
mortgages executed by Mohammad Asghar 
in respect of his eight annas share in vil- 
lage Kusmi. Exhibits G-11, and B-35 are 
deeds of gift executed by Mohammad 
Aeghar and Ali Asghar respectively in 
favour of their wives. Exhibit G-13 is a 
perpetual lease by Mohammad Asghar in 
respect of his eight annas share in Sonsara. 
The mortgages and other transactions just 
mentioned were followed by sales Exs, G-7, 
G.10, G-6, H-1, B-24 and A-2 with the re- 
sult that admittedly before the insti- 
tution of the present suit the entire pro- 
perty left by Amir Ali had been transfer- 
red out and out by Ali Asghar and 
Mohammad Asghar and had completely. 
gone out of the family. It may be meny 
tioned that besides the items of property. 
mentioned inthe plaint list Amir Ali had 
left one other village Handaur, It ig 
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` admitted by the plaintiff that this village 
also had been sold awdy by her sons. Thus 


the position is that that on the death of Ali 
Akbar the plaintiff allowed mutation to 


bemade inthe nameof her minor sons. 
Ali Asghar and Mohammad Asghar 
and refrained from getting her own 


name mutated. Since the time Ali Asghar 

>and Mohammad Asghar became majors, they 
were allowed to remain in possession of 
the property and to deal with it as 
exclusive owners. It is impossible to hold 
that the plaintiff who is said to have been 
living with her sons could remain ignorant 
‘of the numerous transfers, made by the 
sons. She admitted in her statement as 
P. W. No. 3 that for the last twenty years 
she did not know what became of the 
income from zamindari property. The 
transfers by way of usufructuary mortgages 
and sales which resulted in the property 
going into the possession of the strangers 
could not but make considerable 
diminution in the income of which the 
Plaintiff could not remain ignorant. On 
these facts it seems to us to be perfectly 
clear that Ali Ashgar and Mohammad 
Asghar held the property as ostensible 
owners with the consent of the plaintiff. 

The next question is whether defendants 
Nos, 21 and 31 took reasonable care to 
ascertain that the transferor had power to 
make the transfer. Onthis point we have 
-the statement of Pandit Parmeshri Dayal 
who is an Advocate of over twenty-five 
years standing. He says that he had been 
told by Mohammad Asghar that females 
did not inherit in his family. This might 
well be true as Mohammad Asghar describ- 
ed himself as the exclusive owner of the 
property in the sale-deed. He also saw 
the settlement khewats and found that they 
did not contain the name of a single female 


of this family. He made inquiries, amongst 
others, from Shukur Ullah the 
husband of Hakim-un-nissa who also 


assured him about the existence of the 
custom. It is significant to no'e that 
Shukur Ullah; has attested all the deeds 
obtained by Pandit Farmeshri Dayal either 
in his own name or in the name of other 
members of his family. Shukur Ullah is 
the plaintiff's son-in-law but she had not 
the courage to examine him to contradict 
Pandit-Parmeshri Dayal. The information 
received by Pandit Parmeshri Dayal about 
the existence of the custom was further 
borne out by the fact that Taiz-un-nissa the 
widow of Amir Ali, her daughter Rafiq-un- 
pissa and the daughters of Ali Akbar never 
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made a claim to any share in the inheritance. 
Shukur Ullah himself laid no such claim after 
Pandit Parmeshri 
Dayal had also seen the record of the suit 
brought by Siddiq-un-nissa which was 
subsequently withdrawn by her avowedly 
because of the custom. It is difficult to 
think that a business man and a lawyer 
in the position of Pandit Parmeshri Dayal 
would invest a large sum of money like 
Rs. 30,000 in purchasing the property with- 
out satisfying himself about the power of 
the vendor to make the transfer. There ig 
no suggestion that he did not pay the full 
price of the property. The learned Sub- 
ordinate Judge before whom Pandit Par- 
meshri Dayal was examined has believed 
his evidence. The evidence is strongly 
supported by the circumstances. We can, 
therefore, see no sufficient ground to dis- 
agree with the lower Court’s estimate 
about the evidence of Pandit Parmeshri 
Dayal or to disbelieve his evidence about 
inquiry. The long course of conduct of 
the female members of the family in mak- 
ing no claim and in allowing the male 
members to deal with the property as full 
owner justified Pandit Parmeshri Dayal in 
believing that Mohammad Asghar had 
power to make the transfer. It was pointed 
out that in a suit brought by Pandit 
Parmeshri Dayal on behalf of his son on 
the basis of a mortgage executed by 
Mohammad Asghar he had impleaded 
Mohammad Asghar's widow and his daugh- 
ters, and it was argued that this conduct of 
Pandit Parmeshri Dayal belied his state- 
ment of being satisfied about the existence 
of the custom. When questioned about it 
Pandit Parmeshri Dayal stated that he had 
made them pro forma defendants in order 
to safeguard himself against any future 
litigation, The explanation has been 
accepted by the learned Subordinate Judge 
and it appears to us also quite a plausible 
one. Itis also impossible for us to overlook 
the fact that the plaintiff stood by and 
allowed her sons to transfer the whole prop- 
erty and has instituted the present suit only 
after the entire property has passed out of 
their hands, She is an old lady of seventy 
years of age and the present claim has 
obviously been made by her simply to 
defraud the transferees. Ib was remarked 
by Suhrawardy, J.in Gholam Siddique Khan 
v. Jogendra Nath Mitra, A. I. R. 1926, C. 
916 (1), that equity jealously scrutinises the 
bona fides of a secret title-holder and ig 
1) AIR 1926 Cal, 916; 96 Ind, Cas, 199; 4 
450,31 OWwN20, vee 
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notoriously partial to purchasers for value 
without notice. Taking all the evidence 
and circumstances into consideration we 


“have po hesitation. in agreeing with the. 


lower Court that- Pdndit ‘Parmeshri Dayal 
accepted the transfer in question after 
taking ‘reasonable -care to satisfy himself 
that*Mohammad Asghat:tiad power to make 
the transfer. and acted*in“good faith. 

It sems unnecessary for us to discuss the 
various cases to which‘reference was made 
at the bar on the question: ‘of, inquiry. The 
quantum of inquiry necessary to establish 
good faith must depend upon the’ circtim- 
stances of each case. Instances are not 
wanting in which even the mere looking at 
the -khewat entry has been accepted as 
sufficient. ‘There are other cases in which 
-it has been held that it was the duty of the 
transferees to pursue the inquiry further 
because.if-he had done so it would have 

-led to some fruitful results. In the circum- 
stances of the present case we feel satisfied 
that the inquiries made by Pandit Par- 
meshri-Dayal as deposed to by him should 
be considered sufficient. We accordingly 
endorse the finding of the lower Conrt that 
the defendants Nos. 21 and 31 were trans- 
ferees for value without notice and were 
protected by s. 41 of the Transfer of Prop- 
erty Act. 

. Lastly there is the question of the alleged 
family customs of the absolute exclusion of 
daughters and of the exclusion of widows 
in the presence of sons. The learned 
Subordinate Judge in arriving at his find- 
ing that the said customs had been satis- 
factorily established has relied on certain 
documents and: some circumstantial 
evidence. The first of these documents is 
Ex. Al, copy of awillof Amir Ali dated 
January 26,1892. It has been contended 
by the learned Counsel for the appellant, 
on the authority of the recent decision of 
their Lordships of the Privy Council in 
Basant Singh v. Brij Raj Saran Singh, 
1935 O. W. N., 759 (2), that the original will 
not having been produced in Court no 
presumption could be made as regards 
its genuineness under s. 90 of the Indian 

“Evidence Act. It has further been argued 
that there is no evidence to prove the due 
execntion of the aforesaid will by Amir 
Ali, It is stated in the will that in his 
family it has been the practice for genera- 
tions past that daughters do not get any 

(2) (1935) O W N 759; 156 Ind. Cas, 8€4; 8 RPO 
4; (1935) M W N 768; A I R 1935 P O 132; (1935) A L J 
847; 39 O W N 1057; 69M L J 225; 42 L W 231; 16 P 
eo 37 Bom. L R €05; 87 PLR 614; 57 A 494 
PO), 
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share in the inheritance and it purports to 
bequeath the whole of the property tothe 
testator’s,son Ali Akbar and his two grand- 
sons Ali Asghar and -Muhammad Asghar 
in succession. In view of these dispositions 
the original ought to beeither with the - 
plaintiff himself who is . the widow of Alt 
Akbar or with Ali Asghar defendant No. 1 
or with the heirs of Muhammad Asghar. 
The defendants summoned the original 
from defendant No.1 and from the widow 
of Muhammad Asghar who is alsothe 
natural guardian of her minor sons. They . 
stated that they had not got it. In the 
circumstances we are satisfied that the 
non-production of the origina] has been 
sufficiently accounted for. In Basant Singh 
v. Brij Raj Saran Singh 1935 O. W. N. 759 
(2) the question was about the authority to 
adopt alleged to have been given by one 
Kushal Singh to his widow by means of 
a will dated July 26, 1879. The original 
will could not be produced but it was 
held that the loss of the original had been 
satisfactorily established and that the © 
copy which had been produced was 
admissible as secondary evidence. It was 
held, by their Lordships of the Judicial 
Committee that s8. 90 of the Indian Evidence 
Act clearly requires the production to the 
Court of the particular document in regard 
to which the Court may make the statutory 
presumption and as the original will was 
not forthcoming so its genuineness could 
not be presumed under that section. But 
their Lordships did not stop there. They ` 
proceeded to consider the other evidence, 
including the copy of the will, bearing on 
the question of its genuineness. They 
relied upon the principles laid down in 
Rajendro Nath Haldar v. Jagendro Nath 
Banerjee 14M. I. A. 67 (3) and quoted with 
approval the following passage from the 
judgment of the Board which was delivered 
by Sir James Oolvile in that cage : ; 

“We, therefore, find that for a period of twenty- 
seven years this will was, with theexceptions I have 
mentioned, acted upon and recognised by the whole of .. 
the family of Kalli Prosad Holder, and that the legal’ ` 
status of the appellant was acquired under it with 
the knowledge of all the members of the family, If the 
document had been a fabrication, and if there were 
persons who might have intervened and have 
contested the will, the presumptive heir, who was 
in existence before his title was defeated by the 
birth of the present contesting respondent, might 
have come forward in one way or another and 
contested the will. Therefore, there arises from all 
these circumstances a very strong presumption, 
which their Lordships do not feel themselves at 
liberty to disregard, in favour of the ‘willy No 

(3)14MIA 67;7 B LER216; 5 W RP O41; 2 
Suther 442; 2 Sar, 666(P O). x 


` doubt these circumstances, as the law stands, are 
‘ not conclusive against the first respondents He has 
the right to call upon the appellant, the defendant 
in the suit, to prove his title; but their Lordships 
cannot but feel that while he has that extreme right, 
every allowance that can be fairly made. for the 
loss of evidence during this long period, by death 
or otherwise—very ‘allowance which can account 
for any imperfection in the evidence ....... ought to 
be made; and on the other hand, that in 
testing the credibility of the evidence which is 
actually given, great weight should be given to all 
these inferences and presumptions which arise from 
the conduct of the family with respect to the will 
„and to the acts done by them under the will. 
The case seems to their Lordships to be analogous 
to one in which the legitimacy of a person in 
possession is questioned, a very considerable time 
after his possession has been acquired, by a party 
who has strict legal right to question his legiti- 
macy. In such a case the defendant, in order to 
defend his status, should be allowed to invoke 
against the -claimant every presumption’ which 
reasonably arises from the long recognition of 
his legitimacy by members of the family or other 
persons, The case of a Hindoo claiming by adoption 
is perhaps as strong as any case of the kind that 
can be put; ‘because when, under a document which 
is supposed and admitted by the whole family to 
be genuine, he is adopted, he loses the rights— 
` he may lose them altogether—which he would have 
in his own family; andit would be most unjust 
after long lapse of time to deprive him of the 
status which he has acquired in the family 


into which he has been introduced, except upon ` 


the strongest proof of the alleged defect in his 
title.” 


So far as we can see from the report, 
there was no direct evidence in the caso 
of the execution of the will in question 
by Khushal Singh. Bat their Lordships 
relied upon the surrounding circumstances 
and probabilities and were of opinion, that 
the respondents were entitled to the bene- 
fit of the principles laid down in Rajendro 
Nath Holdar v. Jogendro Nath Banerjee 
14 M. I. A. 67 (3) and that in that view 
the genuineness ofthe will was sufficient- 
ly established.- One of the principles enun- 
ciated in Rajendro Nath Haldar v. Jogen- 
dro Nath Banerjee, 14 M. I, A 67 (3) is that 
every allowance that can be fairly made 
for the loss of evidence during the long 
period which has elapsed from the time 
of the making of the will and every allow- 
ance which can account for any imper- 
fection in the evidence ought to be made. 
Another principle laid down in the same 
case is that great weight should be given 
to all those inferences and presumptions 
which arise from the conduct of the family 
with respect to the will and to the acts 
done by them under it. Section 114, of 
the Indian Evidence Act allows the Court 
to presume the existence of any fact which 


. it thinks likely to have happened regard. 
being had tothe common course of natural- 
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events, human conduct and public and 
private business. Their Lordships while 
„discussing the provisions of s. 90, referred 
‘to the decision of the Allahabad High 
Courtin in Dwarka Singh v. Ramanand 
Upadhia, I. L. R. 41 All. 592 (4) and pointed 
out that in that case Walsh, J. preferred 
to base his decision regarding the making 
of a presumption in respect of the origi- 
nal of a document of which only a copy had 
been produced on exercise of the powers 
given to the Court by s. 114, by way of 
analogy tos. 90. Though their Lordships 
did not in term approve of this opinion 
yet they did not also express any disap- 
proval of it. In fact they gave effect to 
similar presumptions by applying the prin- 
ciples laid downin Rajendro Nath Haldar 
v. Jogendro Nath Banerjee 14 M.I, A. 67 
(3). It is also clear that in the case. of 
aucient documents the original of which 
has been lost, it would be impossible to 
adduce any direct evidence of their exe- 
cution and, therefore, for considerations of 
justice and equity it is necessary to invoke 
every legitimate presumption which can be 
reasonably raised upon the facts and cir- 
cumstances of the particular case. Oar 
reading, therefore, of the decision of their 
Lordships in Basant Singh v. Brij Raj 
Saran Singh, 1935 O. W.N. 759 (2) is that 
although no presumption of law can be 
made under s. 90, as regards the genu- 
ineness of a document the original of which 
has not been produced in Court yet the 
Court can make a presumption of fact 
about its genuineness if such presumption 
is justified by the approved facts and cir- 
cumstances of the case. 

Turning now tothe facts and circums- 
tances of the present case, the will Ex. A-1 
was made more than thirty years ago. It 
was attested by four persons whose ages, 
as stated in the document, at the time 
of their attesting the will ranged between 
42 and 50. The Counsel for the respond- 
ents pointed out that when the case was 
tried in the lower Court they had not the 
benefit: of the decision of their Lordships 
of the Privy Council in Basant Singh v. 
Brij Raj Saran Singh 1935 O. W. N. 759 
(2) and acted on the assumption that ths 
genuineness of the original will could be 
presumed under s. 90,.in accordance with 
the view prevalent in this country, or at 
any rate in this province, at that time. 
He made a request that in the circumstan- 
ces he may be allowed to adduce evidence 
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to prove the death of all the attesting 
witnesses and any other evidence bearing 
on the genuineness of the will which might 
be possible. 
sary to accede to this request. In view 
of the ages of the witnesses given in Ex. A-1 
and the period which has elapsed since 
the execution of the will it is most likely 
that the attesting witnesses are all dead. 
The will in question is a registered docu- 
ment and the copy Ex. A-] is the certified 
copy obtained from the Registration Office. 
The Registrar's. endorsement shows that 
the document was “well read out to the 
executant" who stated that “the whole of 
it has been written under his instractions” 
and admitted itsexecution. It has never 
been questioned or challenged by any 
member of the family during all these 
years. Siddiq-un nissa, one of the daughters 
of Amir Ali whobrought a suit which was 
subsequently withdrawn, admitted its genu- 
ineness in lz. B1?. Taking all the cir- 
cumstances into consideration we are of 
opinion, that the genuineness of the will 
has been sufficiently made ont. 

There can be no better or stronger evi- 
dence about the existence of the custom 
of exclusion of daughters than the admis- 
sion of Amir Ali the ancestor of the plaint- 
iff contained in the will. It is difficult 
to think that he should have concocted this 
custom forthe purpose of depriving. his 
own daughters of a share in the inheritance. 
The statement was made before any con- 
troversy had arisen and is clearly admis- 
yer under s. 32 of the Indian Evidence 

ct. 

The next document relied on by the 
Subordinate Judge is Ex. B-12, the appli- 
cation of Siddiq-un-nissa withdrawing her 
suit. The statement contained in this 
document about the custom of exclusion 
of daughters is inadmissible asit could 
not be ‘regarded as a statement made 
anti litem motam. But no controversy had 
arisen till then as regards the custom of 
the exclusion of widows by sons. As Siddiq- 
un-nisga is dead, her statement in Ex. B-12 

about the exculsion of widows by sons is 
Clearly relevant under s. 32 of the Indian 
Evidences Act. It was suggested that the 
admissions made by Siddiq-un-nissa in 
Ex. B-12 were secured by Ali Asghar and 
Muhammad Asghar making a perpetual 

_ lease in her favour. We areinclined to agree 
that the withdrawal of her suit by Siddiq- 
un-nissa was very likely the resalt of a 
compromise. It is, however, worthy of note 
that the property forming the subject of 


We have not thought it neces- - 


the lease consisted only of 34 bighas odd 
which she was to hold by way of main- 
tenance without any right of transferon 
payment ofarent of Rs. 20 per annum. 
Thus it will be seen that the benefit which 
she received was an insignificant one 
compared to what she would have been 
entitled to as an heir. Her conduct in 
withdraw-ng thesuit on the terms on which 
she did so, therefore goes more in support 
of the custom of exclusion of daughters 
than against it. Her further statement 
about the exclusicn of widows by sons 
was altogether disinterested and is entitled 
to weight. The lower Court has also 
referred toa judicial decision Ex. F-5 in 
which it was held that the family cf 
the parties to that litigation being a 
family of Kyestha converts had reta‘ned 
the Hindu Law of inheritance. No ‘doubt 
that family is connected with the family of 
the plaintifis father and inter-marriages > 
have been common between that family and 


the family of Amir Ali yeb the 
defendants have failed to prove that 
both tke families belong to the 


sime stock. This document as well as the 
statement Ex. F-6 of Rasul Ahmad who 
gave evidence in that case must, therefore, 
be excluded from consideration. | , 
Thus the position is that Amir Ali’s 
ancestors were admittedly Hindu converts. 
Amir Ali in his will made as farbackas 
1892 stated that for generations past 
daughters had been excluded from inherit- 
ance in the family. Siddiq-un-nissa one 
of his daughters brought a suit in 1904 
claiming her share in the inheritance but 
withdrew the suit and admitted the exist- 
ence, not only of the custom of the exclu- 
sion of daughters but also of the exclusion 
of widows by sons. From the time of the 
advent of the British rule since when 
records of title are available, there is not 
asingle instance of the name ofa female 
of Amir Ali's, family ever being recorded. 
in the khewat. Although Amir Ali died 
leaving a widow and two daughters who 
survived him and Ali Akbar died leaving | 
as his widow the plaintiff and three dau- 
ghters who also survived him yet none of 
the widows or daughters got any share in 
the inheritance. The transferees are all 
strangers to the family. It was not to be 
expected that they could get any member 
of the family to give evidence in their 
favour but Parmeshri Dayal has stated 
that amongst others Shukur Ullah told him 
of the existence of these customs. He is 


the son-in-law of the plaintif and is alive, | 


tet Kh aib aa MAD fuer [PANAK 


dent. 

Madhavan Nair, J.—The question re- 
ferred to us is whether thesum of Rs. 13,730 
paid by the Penang Firm at Penang to a 


ereditor of the Tinnevelly Firm be treated . 


BANA VLC LUNA 


enang asit wasin the English case. 
Ee happened here was that the indebted- 
ness in British India was discharged by the 
issue of a hundi drawn on the Penang shop, 
(1) 18 Tax, Oas, 148, E 


anil 
MA ENESE EE, MNS ee TATA 


A transferee under a sale-deed of a negotiable 
instrument is not a holder of the negotiable instru- 
ment within the meaning of s 8 and can enforce 
the rights conferred on sucha holder by s. 43 of the 
Negotiable Instruments Act. 


O. R. against the decree of the Judge, 


ee Tt oe oe ee ee eee y Pee eee ae 


but the rights under it are transferred by 
means of a sale deed, which embodies 
certain conditions and terms between the 
parties, the document ceases to be a negoti- 
able instrument in the ordinary sense of 
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the word, and the transfer of such an 
instrument cannot invoke the term of s. 43 
80 as to make the transferor and all prior 
parties thereto liable inspite of the express 
terms agreed to by the parties and entered 
in the sale deed. If the terms of such 
a private contract were allowed to be 
ignored, it would be grossly inequitable; 
whereas if the instrument is negotiated and 
the rights under it are transferred un- 
conditionally to the holder, he is entitled 
to make his transferor and any prior party 
thereto liable under the instrument. 

The learned Counsel for the applicant 
relies on some observations made in Surath- 
chandra Shaha v. Kripanath Chaudhury 
(1), at p. 428*, where it was remarked 
that an assignee under a deed of sale was 
nevertheless a holder of the instrument 
within the meaning of s. 8 of the Act, 
and that he could sue in his own name 
. and was entitled in his own name to posses- 
sion and to receive and to recover the 
amount due on the hand-note from the 
parties thereto. That observation was not 
necessary for the purposes of that case 
because the transferee of the instrument 
was certainly entitled to maintain the suit 
for recovery of the amount due on the 
promissory note on the strength of the sale 
deed in his favour when it was established 
that the promisor had not made the pay- 
ment. ït could not be doubted that pay- 
ment by the executant of the promissory 
note to the transferee in the sale deed 
would have given him full discharge 
under the document. In any case we are 
unable to agree with the view that a 
transferee under a sale deed of such an 
instrument is a holder of the negotiable 
instrument within the meaning of s. 8 
and can enforce the rights conferred on 
such a holder by s. 43 of the Act. Accord- 
ingly we dismiss this application with 
costs. 

Application dismissed. 


N. 
(1) 61 O 425; A I R 1934 Cal. 549; 150 Ind. Oas. 
925; 38 O W N 455; 7 R O45. 
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RANGOON HIGH COURT 
Oriminal Revision Application No. 430-B 
of 1935 : 
August 15, 1935 
Mossy, J. 
MAUNG TIN AND ANOTHER — APPLIOANTS 
versus 
EMPEROR—Opprost1E PARTY 
Cheating—Attempt of—Pawning of bangles describ» 
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ing them as'‘gold bangles'—Bangles found to be of 
alloy of gold—Held no offence of attempting ta 
cheat is committed and caveat emptor applies — 
Caveat emptor, 

There is no such thing as “pure gold” in the 
jewellery trade. The purest gold used,is 22 carat, 
or 22 parts out of 21. Whena person pawns bangles 
of only about 12 carat, that is to say a good deal 
below the ordinary standard he cannot be success- 
fully charged with offence of attempting to cheat: 
if he describing them as“gold bangles". It is a 
case of caveat emptor i.e, it is for the pawnee 
to test the article before taking them. 


Cr. R. App. from an orderof the Fourth 
Additional Magistrate, Yenang, Yaung, 
dated March 22, 1935. 

Mr. U Chan Htoon, for the Applicants. 

Judgment.—This is an application to 
quash charges of attempting to cheat and 
the abetment of the same. The charge 
states that one accused, Nga Kywe, tried 
to pawn two pairs of bangles (with the 
complainant, a shopkeeper) and said that 
they were pure gold when only made of 
an alloy of gold. The charge appears to 
be mistaken, as the complainant, the only 
eye-witness, Ah Khin, (P. W. No. 1), was 
careful merely to say that Nga Kywe said 
that the bangles were gold, (not pure gold) 
but when tested they gave a reddish colour 
and he refused to advance the money. It 
appears from the record, or rather, from 
the process file, that the Court requested 


the Chemical Examiner to report on 
the composition of the bangles, 
and his report is to the effect that 


they were two parts gold, one part silver 
and one part copper. There is no such 
thing as “pure gold” in the jewellery trade. 
The pures: gold used, I believe, is 22 
carat, or 22 parts out of 24. Sovereign gold 
is 22 carat. In English anything from 18 
carats down to 9 carats, is used for gold 
jewellery, but in Burma, 1 believe, sove- 
reign gold melted down is the usual mate- 
rial. 

In the present case the bangles were 
only about 12 carat, that is to say, a good 
deal below the ordinary standard in Burma, 
But it is obvious, on the face of it, that the 
accused could not be successfully charged 
with the offence of attempting to cheat. The 
bangles could be technically described as 
“gold bangles,” and it wasa case of caveat 
emptor, or rather pawnee, for the pawnee 
can always, and usually does, use a touch- 
stone and scales. For these reasons this 
application will be successful, the charges 
quashed and the applicants acquitted on 
these charges, 

D. Revision allowed, 


_ 190 


ALLAHABAD HIGH COURT 
Civil Revision Application No. 13 of 1935 
October 25, 1935 
IGBAL AHMAD, J. 
Seth AMBA PRASAD MAHESHWARI 
—PLAINTIFF—APPLIOANT 
Versus 


JUGAL KISHORE—DEFENDANT 
—Oprosire PARTY 

Public policy — Agreement reserving in favour 

of, particular persen right to ply motor lorries to 
[exclusion of others—Whether against public policy— 
Creation of monopolies by District Board, if ultra vires 
of Board—U. P. District Boards Act'(X of 1922), s. 146 
—Right of public to use roads—Ownership of Board, 
if subject to right of public—Byelaw prohibiting 
trafic — Prohibition, if can be partial—Interpretation 
of statutes — Enactment constituting local bodies— 
. Construction. . 

An agreement that discloses an attempt on a large 

scale to reserve infavour of a particular individual 
“the right to ply on hire motor lorries to the exclusion 
of others is against public policy as it has the 
- tendency to fix the hireat an artificial figure and is, 
therefore, anenforceable in law. Oreation of mono- 
‘polies by the Board for the exclusive user of 
particular roads for a particular purpose must 
be with the object of making monetary gain 
as & consideration for the grant of the mono- 
poly but as the Board is not authorized by the 
Act to make money by allowing the roads to be 
used as a highway, the creation of such monopolies 
is ultra vires of the Board. [p. 792, col. 1.] 

The soil of the road no doubt vests in the Board, 
but the right of the public to use the road for the 
purpose of passing and re-passing is untrammelled by 
the provisions of 8.146 of the U.P. District Boards 
Act. Section 146 means no more than this that 
whereas the public has a right of way on the road, the 
soil and every right incident to the ownership of the 
soil is vested in the Board. The ownership of the 
Board is subject to the right of the public to use the 
highway and there is no provision in the Act that in 
any way limits or curtails the legitimate use ofa 

“highway by the public for the exercise of the right of 
passing and re-passing over the same. Every owner 
or driver ofẹ car or lorry is registered under the 
Motor Vehicles Act, 1914, and he who has the necessary 
license or permit required by that Act has a right to 
use all public roads, whether vested in the Board or 
notas a highway and the Board is not authorized 
to jeopardize this right ofthe public by creating 
monopolies in favour of particular individuals, 
Harrison v. Duke of Rutland (1), distinguished, 
[p. 793, col. 1.j 

By a bye-law the Board has the right to prohibit 
generally any description of traffic, provided the pro- 
hibition appears to the Board to be necessary. The 
prohibition, however, cannot be partial. Fither the 
Board can totally prohibit traffic of a particular des- 
cription or it cannot. A monopoly granted to one 
individual to run lorries has the effect of prohibiting 
others from exercising the same right, and nothing 
could have been further from the intention of the 
legislature than to vest the . Board with the right to 
do what is universally recognized as opposed to 
public policy by making a bye-law for the purpose of 
“regulating traffic.” [p. 796, col. 1] | 

While fulleffect is to be givento the purport of 
the provisions in enactments constituting local bodies 
such as District Boards, the language of such enact- 
ments is not to be stretched to cover attempts made 
to interfere in any way with the exercise of the ordi- 
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nary rights of citizens. Logan v: Pyul (2), relied 


on. 

Held, that the District Board of Saharanpur had 
no authority to create a monopoly in a person's favour 
entitling him to run lorries on hire on particular 
roadsin the district to the exclusion of others and 
a suit by him fordamagesfor breach of the alleged 
monopoly is not maintainable. Somu Pillai v. 
Municipal Council, Mayavaram (3), applied. [p. 792, 
col. L] - 


O. R. App. against an order ofthe Judge 
of Small Cause Court of Saharanpur, dated 
September 14, 1934. k 

Mr. S. N. Seth, for the Applicant. . 

Mr. K. C. Mital, for the Opposite Party. 

Judgment.—The attempt of the District 
Board of Saharanpur in the year 1929 to 
grant to the plaintiff a monopoly or 
exclusive right to run lorries on hire on 
certain roads in the District of Saharanpur 
has been productive of much confusion 
and has eventually culminated in the 
present litigation. On the one hand ‘it 
has been argued that the Board has the 
right to grant exclusive permits to ply 
lorries on hire on the District Board road 
and prevent the owners of lorries who 
have not been given such permits from 
using the roads for such purpose, 
whereas on the other hand it has been 
contended that it is not within the com- 
petence of a Board to create monoplies of 
this description. For the decision of the 
civil revision before me it is not necessary 
to decide the point as, on the findings 
recorded by the Small Cause Court Judge, 
the question of law that has been argued 
does not arise, but as the question has 
been argued at some length and is of 
general importance; I consider it desirable 
to express my opinion on the subject. 

In the beginning of the year 1929 a 
proposal was brought before the Board 
to give exclusive right to the plaintiff for 
a period of 5 years to ply motor cars and 
lorries on hire on kachcha roads of the 
District Board, provided the plaintiff agreed 
to keep and regularly run buses and cars 
on fixed hire and further agreed to do the 
necessary repairs to the roads, bridges 
and culverts. The plaintiff was agreeable 
to the proposal and accordingly the Board, 
by aresolution dated January 15, 1929, 
approved of the proposal and gave ‘‘full 
power to the Chairman to decide the matter 
with the consultation of the Collector and 
Superintendent of Police and have trial’. 
The matter appears to have been discussed 
between the Chairman and the Collector 
with the result that the plaintiff executed ` 
a document embodying the proposal and 


the terms mentioned: above, A dccument 
purporting to be an agreement on behalf 
of the Secretary of State for India in 
Council giving to the plaintiffthe exclusive 
tight to use the road for the purpose men- 
tioned above was also drawn up but does 
not appear to have been signed by any 
person authorized to doso. The question 
whether it was within the competence of 
the Board to create a monopoly in favour 
of the plaintiff does not appear to have 
engaged the attention either of the 
Chairman or of the Collector, nor 
did they take the trouble of 
the documents 
executed and registered before translating 
the proposal into action. This was the 
beginning of the confusion. Though the 
documents remained incomplete and in- 
effectual in law, the plaintiff commenced 
to run lorries in assertion of his exclusive 
-right to de so. This evoked, as it was 
bound to do, public protest and the matter 
was taken to, debated and discussed in 
the Local Legislative Oouncil. The pro- 
ceedings in the Council were followed by 
orders issued by various executive authori- 
ties, but these, far from easing the situa- 
tion, made confusion worse confounded. 


It is obvious that the proceed- 
ings in the. Council and the con- 
sequent correspondence between, or the 


orders passed by, various executive officers 
are wholly irrelevant for the decision of 
the question of law mentioned above and, 
if I refer to these, I do so merely to illustrate 
the inconsistent and contradictory nature 
of the correspondence and the orders that 
were passed by various executive officers. 
All this would have been avoided if any 
one concerned had paused to consider the 
elementary question whether the Board 
had the statutory right to create monopolies 
of the nature mentioned above and, ifso, 
the manner in which it could be created, 
This was, however, not done and the matter 
was allowed to drift till the Local Govern- 
ment confirmed certain bye-laws framed 
by the Saharanpur District Board under 
B. 174 (2) (q) of the United Provinces District 
Boards Act on January 10,1933. A refere- 
nce to these bye-laws shall presently be 
made. 

By G. O. No. 850-VIIL-12, dated March 
8, 1930, (Ex. A), the alleged agreement 
between the plaintiff and the 
Board was declared void and against 
public policy.. Further in answer to a 
question ‘in the -Legislative Council the 
Hon'ble the Home Member replied that 


getting 
mentioned above duly 


no sanclion of the Government was obtained 
for the monopoly alleged by the plaintiff 
and that the monopoly had since been 
cancelled. Notwithstanding ll this 
plaintiff continued to exercise the monopoly 
granted to him and by D. O. No. 600 C, 
dated April 23, 1930, the Secretary to the 
Local Self-Government Department inform- 
ed the plaintiff that he can continue to 
hold a virtual monopoly of the motor 
traffic in the District and that 

“there was nothing to prevent this monopoly being 


continued at Jeast until the whole question had been 
thoroughly gone into.” 


It is manifest that it is impossible to 
reconcile G.O. dated March 8, 1930, with 
D. O. dated April 23, 1930. The D. O. 
dated April 23, 1930, was followed by 
three D. O. letters written by the Commis- 
sioner of the Meerut Division. One was 
addressed to the District Magistrate of 
Saharanpur, another to the Secretary, Local 
Self-Government, and the third to the 
Deputy Secretary to U. P. Police Depart- 
ment. In all these the OUommissioner 
reiterated the view expressed by the 
Secretary to Local Self-Government in his 
D. O. dated April 23, 1930, viz. that the 
plaintiff was entitled to continue to exercise 
the monoply granted to him. In 1932 and 
1933 the Commissioner and the D. I. G. 
wrote letters to. the Superintendent of 
Police of Saharanpur to the effect that the 
monopoly should be continued. The matter 
again came up before the Legisiative 
Council on March 6, 1933, and I gather 
from the judgment of the Court below that 
the Hon'ble Minister for Local Self-Govern- 
ment recognized the monopoly in favour of 
the plaintiff. But in the end of 1933 or in 
the beginning of 1934, the Superintendent of 
Police registered certain lorries belonging 
to the defendant and allowed them to be 
plied on hire on the roads over which the 
plaintiff's lorries were run. The plaintif 
then brought the suit giving rise to the 
present application in revision in the Court 
of Small Causes at Saharanpur for the re- 
covery of damages on account of alleged 
breach of plaintiff's monopoly or exclusive 
right to ran lorries on certain roads in the 
District. The Court below has found as 
a fact that 

“The plaintiff had actually no monopoly and his 
so-called virtual monopoly or the exclusive right 


which he could enjoy through official favour and public 
ignorance, was not at alla legal one". 


It also held that the Superintendent of 


Police “could legally grant permits to the 
defendant and he did so grant them, In 


799 
view of these’ findings the plaintiff's suit 
was dismissed. 

The findings of the Small Cause Court 
Judge that the monopoly claimed by the 
plaintiff was not granted to him ig based 
on the fact that the agreement executed by 
the plaintiff was ‘unilateral and unregis- 
tered,” and the agreement purporting to be 
on behalf of the Secretary of State for 
- India, was, according to the Oollector’s 
letter, “not in any way an agreement” but 
“was only an order and was headed as 
such”, It is clear, as already observed, 
that no lease in favour of the plaintiff was 
created by means of duly executed docu- 
ments, and, therefore, no exception can be 
taken tothe finding of the Court below hat 
the monopoly claimed by the plaintiff was 
not granted to him. This finding disen- 
titled the plaintiff to any relief and his 
suit was accordingly rightly dismissed. 

_ Butapart from these the Board had, in my 
judgment, no authority to create a monopoly 
in the -plaintiff's (favour entitled him to 
run lorries on hire on particular roads in 
the District to the exclusion. of others and, 
accordingly, the suit for damages for breach 
of the alleged monopoly was not maintain- 
able. District and Municipal Boards are 
creation of statutes and their rights and 
-duties must. be sought for within the four 
corners of ihe Acts creating them. It is 
well settled that agreements for creation 
of monopolies are void and under the 
English Common Law and under s. 23 of 
the Contract Act, as the creation of mono- 
polies is opposed to public policy.. Even 
the Crown cannot without statutory autho- 
rity, except in certain cases which are 
irrelevant for the purposes of the present 
case, grant a monopoly to any person or 
group of persons to secure the sole exercise 
of any known trade throughout the coun- 
try ide Halsbury’s Laws of England, 
Vol. 27, para. 1026, page 526. It is 
_ Clear that an agreement that discloses an 
attempt on a large scale to reserve in 
favour of a particular individual the right 
to ply on hire motor lorries to the exclu- 
sion of others is against public policy as 
it has the tendency to fix the hire at an 
artificial figure and is, therefore, unen- 
forceable in law. 

An examination of the various provisions 
in the U. P. District Boards Act, 1922, 
leads me to. the conclusion that it is not 
within the competence of a Board to create 
a monopoly of the nature referred to above. 
By 8, 91 (a) the Board is charged with the 
duty of constiucting, repairing and main- 
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taining public roads and bridges, em 
powered by s. 97, cls. (a), (b) and (c) 
to lay out and make a new public road or 
to widen, lengthen, etc., or otherwise im- 
prove any public road ves‘ed in the Board 
or to divert or discontinue the same, 
Section 105 of the Act authorizes the 
Board to charge fees for the use or occupa- 
tion of any public road if it allows the use 
or occupation of the same “as allowing a 
projection thereon or otherwise”. Further 
s. 106 entitles the Board to charge a fee 
to be fixed by bye-law for “any license, 


. sanction or permission which it is entitled or 


required to grant by or under the Act”. It is 
significant that -these sections which vest 
certain rights in the Board and charge ib 
with certain duties as regards public roads 
do not in any way authorize the Boards to 
limit the legitimate user of therights by. 
the public in any manner. ‘The fee that 
it is entitled to charge for the use or 
occupation of a publio road by virtue of 
the provisions of s. 105 is limited to the 
case of use or occupation of the road “by 
allowing a projection thereon or otherwise”, 
The word “otherwise” in s. 105 must be 
taken to be ejusdem generis with the words 
“allowing a projection”. There is no pro- 
vision in the Act that entitles the Board to 
charge fees for the use of the road as a 
highway. by the members of the public. 
That this isso is made clear by thé pro- 
visions of s. 148 of the Act. That section 
while entitling the Board to fix and levy, 
with the previous sanction to the Local 
Government, tolls for the use of bridges 
constructed, repaired or maintained under 
cl. (a) of s. 91 is silent about the 
right of the Board to charge fees for the 
use of the road asa highway. Clause (a) 
of s. 91 deals not only with bridges but 
also with public roads, as there is a 
specific provision in the Act giving the 
power tothe Board to charge fees for the 
use of bridges and the Act is silent as to 
the tolls for the use of the roads, the con- 
clusion is irresistible that the legislature 
intended to and did deny tothe Board the 
right to charge tolls or fees for the use of 
the roads. Creation of monopolies by the 
Board for the exclusive user of par- 
ticular roads for a particular purpose must 
obviously be with the object of making 
monetary gain as a consideration for the 
grant of the monopoly but as the Board is 
not authorized by the Act to make money 
by allowing the roads to be used as a 
highway, the creation of such monopolies is 
ultra vires of the Board. 
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But it is argued that as by s. 146 (b) of 
the Act all public roads, which have been 
constructed or are maintained out of the 
District Board funds, vest in and belong to 
the Board has the right to grant permission 
toone individual to solely ply lorries on 
hire on the roads. In my judgment there 
is no force in this contention. The soil of 
the road no doubt vests in the Board, but 
the right of the public to use the road for 
the purpose of passing and re-passing 
is untrammelled by the provisions of 
s. 146 of the Act. Section 146 means 
no more than this that whereas the public 
has a right of way on the road, the soil and 
every right incident to the ownership of 
the soil is vested. in the Board. The 
ownership of the Board is subject to the 
right of the public to use the highway 
and there is no provision in the Act that 
in-apy way limits or curtails the legiti- 
mate use of a highway by the public for 
the exercise of the right of passing and re- 
passing over the same. Every owner or 
driver ofa car or lorry is registered under 
the Indian Motor Vehicles: Act, 1914, 
and who has the necessary license or per- 
mit required by that Act has a right to 


“use all public - roads, whether vested in 


the Board or not as a highway and the 
Board is not authorized to jeopardize this 
right of the public by creating mono- 
polies in favour of particular in- 
dividual. 

The learned Counsel for the plaintiff- 
applicant relied on the decision in 
Harrison v. Duke of Rutland (1), in sup- 
port of his contention that as the roads 


_ were vested in the Board it had the right 


to grant the monopoly to the plaintiff. 
The facts of that case were as fol- 


- lows .— 


- occupied by the 


The Duke of Rutland was the owner of 
a grouse ‘moor crossed by a highway, the 
soil of which wasvested in him. On the 
occasion of a grouse drive upon this moor, 


Harrison, the plaintiff, went upon the high- . 


way, not for the purpose of using it asa 
highway; but solely to interfere with 
the Duke of Rutland’s enjoyment of 
his right of shooting, by preventing the 
grouse from flying towards 
shooters. Harrison was 


_ forcibly prevented -by the Duke of Rut- 


land's men from causing the interference 


` and then: Harrison brought an action for 


assault against the Duke of Rutland and 
his men. The plea taken by thedefen- 


(1) (1893) 1 QB D 142; 62 LJQB117;4 R 155; 68 
L'Y 25; 41 W R 322, 
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dants was that the plaintiff was a tres- 
passer and was, therefore, not entitled to 
sue. It was held that “inasmuch as the 
plaintiff was upon the highway for purposes 
other than its use as a highway, he wasa 
trespasser.” It is argued by the learned 
Counsel that though the public has the 
right to use the roads to run cars or lorries 
on thesame, it has no right to use the 
roads forthe purpose of making profit by 
plying cars or lorrieson hire. In other 
words the contention is that the use ofa 
highway forthe purpose of making profit 
without the leave and license of the owner 
of the soil constitutes a trespass. I am 
wholly unable to agree wilh this conten- 
tion. The mere fact that a highway is 
used to make money by charging hire js 
not an illegitimate use of the highway as 
in so doing the man who charges the hire 
does not exercise any greater right than 
that of a passing and re-passing over the 
highway a right which he shares with the 
public at large. In the case relied upon 
by the learned Counsel Harrison used 
the way not for the purpose for which a 
highway is meant but for the purpose of 
causing obstruction in the exercise of 
the right that the Duke of Rutland 
undoubtedly had in the grouse moor. 
That case has, therefore, no application to 
the present case. 

Lastly it has been urged that the Board 
was authorized by s. 174 (2) (q) of the Dis- 
trict Boards Act to grant tothe plaintiff 
the exclusive right to ply lorries on hire. 
Section 174 provides that 

“a Board by a special resolution may, and where 
required by the Local Government shall, make bye- 
Jaws .. consistent with this Act,-and with any 
rule, for the purpose of promoting or maintaining the 
health, safety and convenience of the inhabitante 


of such area and for the furtherance of the adminis- 
tration of the district under this Act.” 

Farther it is provided by s. 174 (2) (q) that 
a Board may in the exercise of the power 
to make bye laws make a bye-law 

“providing for the regulation or prohibition of any 
description of trafficon any public road where such 
regulation or prohibition appears to the Board to be 
necessary. 

In this connection reference is made to 
the bye-laws referred to above that were 
framed -by the Saharanpur District Board 
and were “confirmed by the Governor act- 
ing with his Ministers” and were published 
in the United Provinces Gazette dated 
January 14, 1933. One of the bye-laws 
framed by the Board was as follows :— | 

“The number of lorries permitted to be runona 
particular District Board road shall be fixed from 
time to time by the Ohairman in consultation with the 
licensing authority and no lorries in excess of this 
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‘number shall be allowed to run on these roads, 


This bye-law shall not be applicable to through 


. traffic lorries whose part of the journey lies in 
another district as well.” 


The owners of the lorries before obtaining a license 
shall take a certificate from the Ohairman that the 
lorry can be allowed to run on a particular road”. 


. In my judgment the Board has no right 


under s. 174 to make the bye-law quoted 


-above. ‘lhe word “regulation” has been 
„used in sub-cl. (q) in contradistinction 
‘to the word “prohibition”. By a bye-law 


_ the Board has the right to prohibit generally 


any description of traffic, provided the 


. prohibition appears to the Board to be 
necessary. The prohibition, however, cannot 


£ 


be partial. Either the Board can totally 


prohibit traffic of a particular description 


or’ it cannot: The word “regulation” is 


“used. In the sense of making provision for 
the time at which and the manner and 


order in which a particular description of 


‘traffic, which is not prohibited, can be 


carried on the roads, and is certainly not 
used in the sense of ‘authorizing the Board 


“to make a bye-law that has the indirect 


‘cular 


effect of a partial prohibition of a parti- 
description of traffic. One can 
regulate an act which is allowed and not 
an act which is prohibited. A monopoly 
granted to one individual to run lorries has 


_ the effect of prohibiting others from exercis: 


‘a bye-law for the purpose of 


„poration can grant 


prejudicial to the public welfare, 


ing the same right, and nothing could have 
been further from the intention cf 
the legislature than to vest the Board with 
the right to do what is universally recogniz- 
ed as opposed to public policy by making 
“regulating 
traffic’. It isto be remembered that while 
full effect is to be given to the purport 
of the provisions in enactments constituting 
local bodies such as District Board, the 
language of such enactments is not to be 
stretched to cover attempts made to inter- 
fere in any way with the exercise of the 
ordinary rights of citizens. The law on the 
subject has been thus laid downin Logan 
v, Pyne (2): 


“The power of Municipal Corporations is strictly 


‘confined within the limits prescribed by the statutes 
creating them and will not be extended by the Courts 


upon mere inference, It always depends upon 
express grant or must be necessarily implied an 
incident to other powers expressly granted or indis- 
pensable to the object and purpose for which the 
corporations were created. Doubts as to the existence 
of such powers must be resolved against the corpora- 
tions and in favour of the public. A Municipal Cor- 
if at all exclusive privileges for 
the protection of business which, without prohibitory 
legislation, would be free to all men, only under 
express legislative grant of power. Monopolies being 
the Courts will 


(2) 43 Iowa 524; 22 Am. Rep. 261. 
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not infer grants thereof, refusing to “présume the 
existence of legislative jntention in conflict with 
public policy.” 

The view that I take isin consonance 


‘with the decision in Somu Pillai v. The 


Municipal Council, Mayavaram (8). 
I, therefore, hold that the Board was not 
competent to grant the monopoly ‘to the 
plaintiff and the plaintiff's suit was rightly 
ima ase. The application is dismissed 
with costs. 


eee ; © - Application dismissed. | 
(3) 520, ae: 


———— t 


PRIVY COUNGIL : 
Appeal from The Supreme Court of Hong 
Kong 
October 10, 1935 
LogD Arkin, Lorp TOMLIN AND LORD 
- RUSSELL oF KILLOWEN. : 
LI TSE SHI—APPELLANT 
VETSUS 
PONG TSOI OHING—RESPONDENT 

Esioppel—-Ownerof property clothing third person 
with apparent ownership and right of disposition— 
Property disposed of by third party—Transfer taken | 
in good faith and for value—Hstoppel, if opeta- 
tes 

If the-owner of property clothes a third person with 
the apparent ownership and right of disposition there- 
of, not merely by transferring | it to him, but also by 
acknowledging that the transferee has paid him the 
consideration for it, he 1s estopped from asserting 
his title as against a person to whom such third 
party has disposed of.the property and who took it 
in good faith and for value. lf aman acknow- 
ledges that he has received the whole of the purchase 
money from the person to whom he transfers property 
he voluntarily arms the purchaser with the means 
of dealing with the estate as the absolute legal 
and equitable owner free from every shadow of 
encumbrance or adverse equity, and he cannot ‘be 
heard to say that he has not in fact received such 
purchase money. This principle is equally applic- 
able to a case in which the beneficial owner “of 
the premises has represented that someone else, 
being the owner thereof, has assigned them to a 
third person in consideration of a sum of money 
paid by tbe third person to and received by the 
alleged assignor. Rimmer v. Webster (2), applied. 

Messrs, W. P. Spens, K. C. and 
Robertson, for the Appellant. 

Messrs. J. M. Gover, K. C. and W. N. 
Hunt, for the Respondent. 

Lord Russell of Killowen.—This is 
avery peculiar case depending in large 
measure on its very peculiar circum- 
stances, whichmust first be stated. 

One, Li Woon Nam, died on April 19, 1925 
leaving his widow, Li Tse Shi (the appel- 
lant), and an adopte i son, Li Kai Loy, 
him surviving. He was the owner of a 
Crown lease of certain premises (herein- 
after referred to as the premises), 73 
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Bonham Strand West situate at Victoria in 
the colony of Hong Kong, which he had 
“acquired from .one Ng Yu Hon by an 
‘assignment dated October 11, 1924. His 
“nameappeared at his death as such owner 
in-the Hong Kong Land Registry, the 
‘premises being then in the occupation of 
“the said Ng Yu Hon as sub-lessee. 

_ Byhis willthe premises together with 
other property were bequeathed absolutely 
tothe appellant. As will appear, no legal 
‘personal representative of the testator was 
appointed until some years after his death. 
‘In the meantime a strange transaction had 
“taken place. 

On March 24,1930, an indenture was 
signed, sealed and delivered, purporting 
‘to be an assignment on sale of the premises 
by Li Woon Namto Li Kai Loy, in consi- 
‘deration of asum of 70,000 dollars paid 
by Li Kai Loy to Li Woon Nam, the re- 
ceipt of which Li Woon Nam duly acknow- 
ledged. The sole witness to this document 
“wasa partner in a firm of solicitors known 
as Deacons, His good faith is in no way 
‘impugned. Li Kai Loy had been intro- 
duced to him by Ng Yu Hon, and Li Kai 
Loy had in turn introduced some other 
man as being the proposed vendor Li 
Woon Nam. This man, however he was, 
came armed with the title deeds, viz., 
a deed of February. 19, 1917, vesting the 
property in Ng Yu Hon, and the assignment 
to Li Woon Nam. These he left with Dea- 
cons. After the matter had been completed 
Deacons registered this assignment by 
Li Woon Nam to Li Kai Loy in the Hong 
Kong Land Registry, and by a letter of 
April 7, 1930, sent to Li Kai Loy the title 
deeds above’ mentioned. 

Obviously there was something wrorg 
here. Li Woon Nam had been dead for 
nearly five years. Whatever may have been 
the reason which prompted the person or 
persons responsible for bringing this 
document into existence and recording it 
in the Hong Kong Land Registry, it is 
clear that per se the assignment was a 
nullity and passed nothing to anybody. 
For the purposes with which their Lord- 
ships are concerned, however, it is crucial 
to know whether the appellant was in any 
way, and to what extent responsible for 
the transaction and at this point the finding 
offact by the Oourtsin Hong Kong are of 
vital importance. 

The trial Judge found that ‘‘contempor- 
aneous knowledge of the impersonation” 
of Li Woon Nam had been brought home 
to the appellant, The full Court on appeal, 
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having had the advantage of some further 
evidence, took the same view. From these 
concurrent findings their Lordships see no 
reason to dissent. The case falls to be 
decided accordingly upon the footing that 
the appellant (who was by virtue of 
ker husband’s will and possession of the 
title deeds in command of the situation), 
procured the premises to be apparently con» 
veyed into the name of Li Kai Loy as on 
a saleto him by Li Woon Nam, and en- 
tries to -be made in the Hong Kong Land 
Registry, representing that Li Woon Nam 
had, on March 24, 1930, sold and conveyed 
the premises to Li Kai Loy in considera+ 
tion of a price of $ 70,000,00. 

The rest of the story now remains to be 
told. Inthe following year Li Kai Loy 
proceeded to raise money on the security 
of the premises. The title deeds meanwhile 
had found their way, for some reason or 
other, into the possession and custody of 
one Wong Wa Kong, who was the father- 
in-law of Li Kai Loy. Li Kai Loy, being 
thus unable without outside consent, to 
produce the title deeds to an intending 
mortgagee, made a statutory declaration on 
April 13, 1931, in regular from under the 
Act, explaining the reason for the non- 
production of the title deeds. Therein he 
stated that while travelling from China to 
Hong Kong with the title dezds in his suit 
case, his suit case had been stolen and 
the title deeds had been lost. This statu- 
tory declaration was entered on the Hong 
Kong Land Registry on April 13, 1931. 
On the same day Li Kai Loy executed a 
full power-of-attorney in favour of one, Li 
Hip Lop Loy, a nephew of Li Woon Nam. 

Latter inthesame month Li Hip Loy 
produced the statutory declaration and the 
power-of-attorney toa firm of solicitors, 
Messrs. Willkinson and Grist, whom he 
instructed to prepare a mortgage of the 
premises in favour of one Yan Pun. This 
was done andon April 20, 1931, a mortg- 
age of the premises in favour of Yan Pun 
was executed by Li Kai Loy by his attorrey 
Li Hip Loy, to secure the repayment of a 
principal sum of $ 65,C00,00 and interest. 
This was duly entered in the Hong Kcng 
Land Registry. The interest which was 
payable monthly, was not paid and the 
mortgagee on July 23, 1931, put the premises 
up for sale by auction in exercise of a 
power of sale contained in the mortgage, 
Ng Yu Hon tried to stop the sale alleging 
what was not the fact, that either the 
mortgage or the power-of-attorney had 
been forged. The auction proceeded, and 
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the premises were purchased by the 
respondent, Pong Tsoi Ching, for the sum 
of $77,000.00. The conditions of sale 
stipulated that the title should commence 
with the mortgage, and that no objection 
should beraised by the purchaser tothe 
non-production of any earlier title deeds. 
The purchase was completed and the pre- 
mises were conveyed to the purchaser by 
an indenture dated August 6, 1931, and 
made between Yan Pun of the one part 
and Pong Tsoi Ching of the other part. 

On December 4, 1931, letters of adminis- 
tration, with the said will annexed, of all 
and singular the personal estate and effects 
of Li Woon Nam, were granted to the 
appellant, she-having given security for 
payment of estate duty in respect of No. 
13, Bonham Strand West. 

On December 15, 1931, she issued a 
writ against Pong Tsoi Ching as sole 
defendant claiming as adwministratrix 
(amongst other relief) declarations (1) that 
the premises were vested in her as admi- 
nistratrix and sole beneficiary under the 
will (2) that the mortgage was null and 
void and had no legal effect, and (3) that 
the defendant had noright in or title to 
the premises. The action was dismissed 
by Wood, J, and an appeal from his 
judgment was dismissed by MacGregor, 
O. J. and Lindsell, J. Upon the facts as 
narrated above, it is not easy to see how 
any other result could have ensued. 

It isto be observed thatthe action is 
based upon the viewthat nothing passed 
by the assignment to Li Kai Loy, and that 
accordingly nothing passed by the mortgage 
to Yan Pun, or by the assignment tothe 
respondent. It appearsto their Lordships 
that the question which calls for decision 
at the outset, is the question whether the 
mortgage to Yan Pun was effectual as 
against the appellant to vest the premises 
in him as mortgagee. If it was, no attack 
can be effectively made on the respondent's 
title. Hecan bein no worse case than the 
mortgagee. [f any invalidity existed in 
the title of the mortgagee, the title of the 
respondent might conceivably be a better 
one. This position is recognised by the 
appellant who in her pleadings, by the 
reply, alleged actual or constructive notice 
by the respondent of infirmity of title, but 
it was properly conceded at the argument 
before the Board that if Yan Pun had ac- 
quired a good titlethe appeal must fail; 
for, be it noted the appellants claim is not 
coupled with any offer to redeem the mort- 
gagee, or the respondent asstanding in his 


159 10 


shoes. Ii is solely a claim onthe footing that 
nothing passed to the mortgagee. 

In their Lordships’ opinion this claim is 
upon the facts of this case, an ill-founded 
claim. The appellant authorised the crea- 
tion of the deed of assignmentto Li Kai 
hoy, and its entry on the Hong Kong 
Land Register. This is a statement (autho- 
rised by her), anda continuing statement 
to the world intended to be acted upon by any 
one desirvus of acquiring an interest in the 
premises, that Li Kai Loy is the owner of 
the premises asa purchaser for valuable 
consideration from Li Woon Nam. The 
evidence shows that before advancing the 
money the mortgagee, through his sclicitors 
searched the register and relied upon 
the title as therein disclosed in other 
words Yan Pun acted upon the appellant's 
Statement, as she intended he should, 
and advanced his money on the faith of 
it. Inthese circumstances the appellant 
is estopped from asserting against him 
that Li Kai Loy was not the owner of the 
premises as a purchaser for value from Li 
Woon Nam. The title of Yan Pun as 
against the appellant was accordingly com- 
plete and valid. It follows that as against 
her the title of the respondent is equally 
unimpeachable. 

-A recent judgment of the Board is not 
without relevance here. In a case, which 
also dealt with registration in the Hong 
Kong Land Registry Tsan Chuen v. La Po 
Kwai (1); this Board used the following 
language :—‘‘To their Lordships ıt seems 
clear that by his registration of the memo- 
rial of his deed of assignment, the respon- 
dent is estopped as against the appellant 
who took his mortgage in reliance on that 
memorial from denying its correctness in 


‘any essential particular.” Sohere it may 


properly besaid that the appellant by 
authorising the registration of the memo- 
rial of the deed of March 24, 1930, is 
estopped as against Yan Pun (and, there- 
fore, the respondent) from denying that Li 
Kai Loy was the owner of the premises, 
having bought them from Li Woon Nam 
for the sum of $70,000,00 As Farwell, J, 
stated in Rimmer v. Webster (2) 

“Tf the owner of property clothes a third person 
with the apparent ownership and right of disposi- 
tion thereof, not merely by transferring it to him 
but also by acknowledging that the transferree has 
paid him the consideration for it, he is estopped 
from asserting his title as against a person to whom 
such third party has disposed of the property ang 
who took it in good faith and for value...... It a may 

(1) (1932) A © 715; 101 LJ P 0193. 

(2) (1902) 2_ Oh. 163 at p, 173; 7L I J Ch, 561; 86 
L T 491; 50 W R 517, 
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acknowledges that he has received the whole of 
the purchase money from the person to whom 
he transfers property, ‘he voluntarily arms the 
purchaser with the means of dealing with the estate 
as the absolute legal and equitable owner, free 
from every shadow of encumbrance or adverse equity,’ 
and he cannot be heard to say tbat he has not in 
fact received such purchase money” 


In their Lordships’ opinion the principle 
underlying this passage is equally applic- 
able to the present case, in which the 
beneficial owner of the premises has re- 
presented that some one else, being the 
owner thereof, has assigned them to a third 
person in consideration of a sum of money 
paid by the third person to and received by 
the alleged assignor. 

It was argued, however, that no estoppel 
grounded on any representation made by 
the appellant béfore she took out letters of 
administration could bind her as adminis- 
tratrix; and certain authorities were cited 
in support of that proposition, Whatever 
true position might have been had she 
been suing to recover the premises for 
the benefit of persons other than herself, 
the present case is not that case. Her hus- 
band has been dead many years, there is 
no suggestion of any outstanding debts for 
the payment of which the premises have to 
be realised or indeed of any outstanding 
debts at all; provision has been made by 
security for the payment of the estate duty; 
the only person concerned in therecovery of 
the premises, or interested in asserting the 
falsity of her representations, is the appel- 
lant herself, In these circumstances their 
Lordships feel no doubt that she is effec- 
tually bound by estoppel. 


It was further suggested that Yan Pun 
was in some way affected with notice of the 
lack of title in Li Kai Loy from the absence 
of the title deeds, and from the fact that, 
as appears from the evidence, Yan Pun was 
warned that he ran some risk in lending 
money on mortgage of property without 
obtaining the title deeds. Therisk which 
he ran wastherisk of some adverse title 
being or having been established which 
originated ina deposit of those deeds with 
some third party for valuable consideration 
This was a risk whichhe might run if he 
chose, and one theexistence of which inno 
way suggested orimplied any flaw in the 
title disclosed by the entries in the register. 
He was, their Lordships think, entitled in 
the circumstances to rely on the statutory 
declaration, which was entered on the 
register, as a true explanation of the 
reason why the title deeds were not forth- 
goming andalso if he thought fit to run the 
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risk indicated above. That risk did not 
in fact mature for the appellant’s claim 
is not founded on possession of the title 
deeds, 

For the reasons appearing herein their 
Lordships are of opinion that this appeal 
fails and should be dismissed; and they 
will humbly advise His Majesty accord- 
ingly. The appellant must pay the costs 
of this appeal. 

N. Appeal dismissed. 

Solicitors for the Appellant: —Messre, 
Darley Camberland & Co. 

Solicitors for the Respondent:—Megsrs, 


‘Sharp Pritchard & Co, 


ALLAHABAD HIGH COURT 
Second Civil Appeal No. 1488 of 1993 
October 24, 1935 
Ganca Natu, J. 

NAIPAL SINGH AND OTHERS — DEFENDANTS 
—AP:BLLANTS 
versus 
Lieutenant JAMES R. R. SKINNER 
AND OTHERS—PLAINTIFFS—DeEFen pants— 
RESPONDENTS 

U. P, Land Revenue Act (IIT of 1901), ss. 146, 223 
~-Assignee of Government Revenue—Liability of all 
proprietors to assign jointly and severally—Lambar- 
dar , position of— Assignee’s remedy is not confined 
against lambardar only. 

When all the proprietors are jointly and severally 
liable for the Government revenue, there is nothing 
to show as to how they do not remain liable to the 
Government's assignee. An sssignee gets the same 
right as his assignor had and the assignment does 
not affect the liability of the persons who were liable 
to the assignor, The position of the lambardar ig ag 
that of a co-sharer as well as an agent of the 
other co-sharers, There is no reason why the ag- 
signee’s remedy should be confined against the 
lambardar only, when heis as much liable ag his 
other co-sharers are. Mehrzia Begam v. Gulzar Singh 
(1), referred to 


8. CO. A. from the decision of the District 
Judge of Bulandshahr; dated September 1; 
1933. 


Mr. K. C. Mital, for the Appellants. 

Mr. G. S. Pathak, for the Respondents, 

Judgment.—This is a defendants’ apo 
peal and arises out of a suit brought 
against them by the plaintiff-respondent 
to recover arrears of revenue. The plaint- 
iff is an assignee of Government revenue, 
and as such, he brought this suit. The 
suit was brought against the lambardar 
and other co-sharers. The lambardar was 
also a co-sharer. The other defendants 
contended that they were not liable and 
only the lambardar (Balwanta) who used 
to make collections was liable, The trial 
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Court decreed the suit against the lambar- 
dar alone and dismissed the suit against 
the other co-sharers. On appeal by the 
plaintiff the learned District Judge reversed 
the decree of the lower Court and decreed 
the suit against all the co-sharers holding 
that “each defendant shall be liable rate- 
ably to the extent of his share in the 
semindari and no more to the plaintiff.” 
The learned Judge made the contesting 
respondents liable for the costs of the ap- 
pellants. It has been urged by the learned 
Counsel for the appellants that the appel- 
lants are not liable and the decree should 
be passed against the lambardar alone. 
Section 142 of the Land Revenue Act 
lays down:— -> 

“All the proprietors of a mahal are jointly and 
severally responsible to Government for the revenue 
for the time being assessed thereon, and all persons 
succeeding to proprietary possession thereon, other- 
wise than by purchase under s. 160, shall be res- 
ponsible for all arrears of revenue due at the time 
of their succession.” 

. When all the proprietors are jointly and 

severally liable for the Government revenue, 
there is nothing to show as to how they 
do not remain liable to the Government's 
assignee. As regards the responsibility 
for revenue all the proprietors’ position 
remains the same towards the assignee 
as it was towardsthe Government. The 
remedies of the Government and its as- 
_ signee for recovery of arrears of revenue 
are different, The Government's remedies 
are provided in s. 146, of the Land Reve- 
nue Act, while the remedy of the assignee 
is provided in s. 223 of the Agra Tenancy 
Act where it is laid down :— 

“A muafidar or assignee of revenue may sue for 
arrears of revenue due to him as such.” 

An assignee gets the same rights as his 
assignor had and the assignment does not 
affect the liability of the persons who were 
liable to theassignor, The position of the 
lambardar is as that of a co-sharer as well 
as an agent of the other co-sharers, There 
is no reason’ as to why the assignee’s re- 
medy should be confined against the lam- 
bardar only, when he is as much liable as 
his other co-sharers are. 

In Mehrzia Begam v. Gulzar Singh (1) a 
similar point was considered. There the 
question in controversy was whether a 
joint decree should be passed against the 
co-sharers for the entire claim or whether 
the separate liability of the various defend- 
ants should be apportioned and a decree 
fixing the separate liability of the various 
co-sharers should be passed. There the 

(1) (1935) A LJ 517; 157 Ind, Oas. 1119; A I R 
1030 All, 553; 8 R A 263. | 
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Assistant Collector held that the suit could 
be filed against the co-sharers collectively 
and the decree should be passed against 
them jointly. Onappeal, the learned Dis- 
trict Judge was of the opinion, that the 
liability of the defendants should be speci- 
fied in the decree and he, therefore, re- 
manded the case to the learned Assistant 
Collector. On appeal, it was held by a: 
learned Judge of this Court that the plaint-. 
iff assignee was entitled to a decree against 
allthe co-sharers. It was held (at p. 519)* 

“In the case of a muafidar or assignee of revenue 
if there are several co-sharers liable to pay revenue, 
the right of the assignee to proceed against all is 
obvious and there was nonecessity to make a pro- 
vision that he could sue the cosharers collec- 
tively.” : 

At another place it was observed :— . 

“It ig true that they are jointly and severally 
liable to Government but I can see no reason why 
they should not be burdened with the same liabi- 
lity in the case of an assignee of revenue.” 

The lower Court has rightly held that: 
all the defendants, who are co-sharere, were 
liable. 

It has been urged by the learned Counsel 
for the appellants that the lower Court 
was not justified in saddling the contesta 
ing respondents with the costs of tke ap- 
peal. I think, the contention is not without 
force because the appeal was filed by the 
appellants and whether any respondents 
contested cr not, the appeal had to be de= 
cided, and when it was decided in favour 
of the appellants, all the respondents were 
equally liable for the costs. : : 

It is, therefore, ordered that the appeal 
be partly allowed inasmuch as the decree 
of the lower Court as regards the costs 
be modified to this extent that all the 
appellants ( who were respondentsin the 
lower Court) would be liable for costs, 
The parties shall get and pay costs in pro- 
portion to their success and failure. 

Permission to filea Letters Patent Ap- 
peal is granted. f 

N. Appeal partly allowed. 


¥ Page of (1935) A, D. J.—|Ed.] 








RANGOON HIGH COURT 
Second Civil Appeal No. &1 of 1935 
June 6, 1935 
DuNKLEY, J. 

MA KYAW AND ANOTHER— 
APPELLANTS 
versus 


DAW KYE U—RESPONDENT 
Burma Courts Act (XI of 1922),s, 11—Second 
appeal — Fract ce--Cross eutts-Suit for recovery 
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of possession — Opposite 
suit in same Court for declaration of title— 
Possessory suit should be stayed under inherent 
powers of Court—Family arrangement— Persons 
consenting and giving effect to it cannot afterwards 
repudiate it—Estoppel—Regisiration Act (XVI of 
1908), 5. 17—Family arrangement giving properties 
to different persons, if in writing, must be register- 
ed—Transfer of Property Act (IV of 1882), s, 9— 
Family arrangement, if can be made orally. 

Under s,1), Burma Courts Act, there is 
special right of second appeal. 

Where one party files a suit in the Sub-Divisional 
Court for recovery of possession andthe opposite 
party files a counter-3uit in the same Court for 
declaration of title aginst the first party, the proper 
action for the Sub-Divisional Court totake in this 
matter is that under the inherent powers of the Oourt 
the hearing of the possessory suit should be stayed 
until the question of title to the land had been 
decided. 

When a family arrangement has been entered into 
or acquiesced in by all the persons interested in 
the family property, and has been carried into 
effect, then none of the persons who consented 
thereto may thereafter be heard to repudiate that 
arrangement or to setup thatit is not binding in 
law . Maung Kyaw Zav, U De Bi (1) and 
U Thumana v, Ma Saing (2), distinguished Ma E 
Mya v. Ma Kun (3) and Mi Thit v. Maung To 
Aung (4), followed. 

If a family arrangement giving several property 
to different persons is reduced to writing, it will 
undoubtedly have to be registered under the pro- 
visions of s. 17, Registration Act. 

There is nothing in the Transfer of Property 


no 


Act, which prohibits a family arrangement from being - 


made by oral agreement; 
visions of s. 9 of the Act, 


8.0. A. againstthe decree of the District 


Court, Pyinmana, dated December 3 
1934, ; 


Mr. Tun Aung, forthe Appellants. 
Mr. Chit Tun, for the Respondent. 


Dunkley, J.—This appeal was filed as 
an appeal unders. 11, Burma Courts Act ; 
but it is clear that there is no special 
right of second appeal, and that the appeal 
lies under the provisions of s, 100, Civil 
Procedure Code, only, and thisis now ad- 


mitted by learned Counsel for the ap- 
pellants. 


this is clear from the pro- 


, 


The wording of the decree of the Dis- 
trict Court contains much that was mere 
surplusage, and, in fact, all that the de- 


cree need have said was that the appeal 
was dismissed and the parties would bear 
their own costs in both Courts. As the 
rightof appeal lies only under s. 100, 
Civil Procedure Code, on questions of fact, I 
am bound by the findings of the first 
Appellate Court, 

_ Now, it appears thatthe second defen- 
dant-appellant, Maung San Hla, is the 
son of the plaintiff-respondent, Daw Kye U. 


. For some years he had been in cceupation 


of and working a holding of agricultural 
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land, but was ousted from the possession 
by Daw Kye U and her other sons, i. e., his 
brothers: so he brought a suit for recovery 
of possession under the provisions of s. 9, 
Specific Relief Act. The reply to this suit 
was the suit out of which the present ap- 
peal arises, namely, asuit by Daw Kye t 
for a declaration of her title to the land in 
question. The Sub-Divisional Court of 
Pyinmana, in which these suits were filed, 
took no notice of the application of Daw 
Kye U inher suit that the hearing of the 
possessory suit, brought by the present ap- 
pellants, should be stayed pending the de- 
cision of her suit, and heard both suits 
together, with the curious result that the 
in their 
suit in recovering possession of the land, and 
the respondent has been successful in her 
suit in establishing her title to this land. 
As the learned District Judge has remarked 
on first appeal, an extremely anomalous 
position has thereby been created. The 
proper action for the Sub-Divisional Court 
to have taken in this matter seems to me to 
be obvious that is, under the inherent 
powers of the Court the hearing of tha 
possessory suit, brought by the present ap- 
pellants, should bave beenstayed until the 
question of title tothe land had been de- 
cided in the suit, out of which the present 
appeal arises. 

The second appeal is against the concur- 
rent decisions of the Sub-Divisional Court 
of Pyinmana and the District Court of 
Pyinmana on first appeal, that Daw Kye U 
is the owner of the land insuit. The learn- - 
ed District Judge has found asa fact that 
in or about the month of March of the year 
1925, Daw Kye U, subsequent to the death 
of her husband, made a partition of their 
joint property among their four sons. She 
gave each of these four sons one piece of - 
agricultural land, and she kept one piece 
for herself. She put four sons into posses- 
sion ofthe four pieces of agricultural 
land which she had given to them, and 
since then they have worked their res- 
pective lands and taken the usufruct thereof, ` 
Three of them remain in undisturbed posses- 
sion of their respective holdings. The ap- 
pellant Maung San Hlaand his wife Ma 
Kyaw have been ousted from possession by 
Daw Kye U and her other sons, and the 
learned District Judge has pointed out 
what is the true reason for this action 
taken by a mother and three brothers 
against their own close relative, that is, 
that Maung San Hla has become insane and 
they are therefore determined not to allow . 


£00 


his property to pass under the 
Maung San Hla’s wife, who is the 
appellant, Ma Kyaw,and her relatives by 
blood. The learned District Jndge has, 
contrary to his own sympathies, been impel- 
led to the conclusion that this transaction 
of March 1925, which in evidence was called 
a partition, was not a partition within the 
legal meaning of the term, as the persons 
who had obtained benefit through it had no 
vested interest in the property, and a3 
authority for this proposition he has quot- 
ed the case reported in Maung Kyaw Za v. 
U De Bi (1). He has therefore neld that this 
transaction, whereby Daw Kye U put her 
four sons each into possession of a holding 
of land which had belonged to her and her 
deceased husband jointly, was a series of 
gifts, and that as these gifts had not been 
completed by registered deeds they were 
invalid in law. 


control fof 


With all due respect to the learned Judge 
this was not the proper angle from which 
to view this transaction. The case which 
has been quoted by him refers to a gift by 
a parent to his daughter during his life- 
time butthecase now presentedto the 
Courts is a case ofa family arrangement 
and such a family arrangement 
has been held by this Court in several 
unreported decisions to be binding in the 
case of Burmese Buddhists. There are 
three old reported decisions on this subject 
which, so far as I know, are good law; they 
are U Thumana v. Ma Saing (2), Ma E Mya 
v. Ma Kun (3), and Mi Thit v. Maung To 
Aung (4). These cases establish that when 
such a family arrangement has been en- 
tered intoor acquiesced in by all the persons 
interested in the family property, and has 
been carried into effect then none of the per- 
sons who consented thereto may thereafter 
be heard to repudiate that arrangement 
or to set up that it is not 
binding in law. An interesting dis- 
cussion of the legal effect of family arrange- 
ments is to be found in the opening pages of 
Vol. XV of Halsbury’s Laws of England, 
and the principles there laid down have 
been held tobe applicable in India: see 
Hiran Bibi v. Sohan Bibi (5), Chokey Singh 


(1) 5 R 125; 101 Ind, Oas. 634; AI R 1987. Rang. 
343; 6 Bur.L J 55. 

(2)2 UBR (1592-96) 490, 

(3) 2 U B R (1899-96) 102 

(4) L B R 1872-92) 197. _ i : ee 

(5) 18 OW N 929; 24 Ind, Gas, 869; AIR 1914P 
0-44; 27M LJ 149; IL W 648 (P O.) 


first 
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v, Jote Singh (6)and Khunni 
Krishna Narain (1), Ram Gor 
Ram (8). According to these 
family compact of this kind 
provided that it is made be 
persons immediately intereste 
perty and all the persons wil 
the inheritance, and when all 
have consented tothe arrang 
and, in furtherance of their 
arrangements have been carr: 
none of thern will be heard 
ly to repudiate such a compa: 
if a transaction of this kin 
to writing it wlll undoubted 
be registered under the provis 
Registration Act, but there 

the Transfer of Property Ac 
hibits such acompact from 

by oral agreement this is cl 
provisions of s. 9 of the 
case there was a family cc 
ween Baw Kye U and he: 
whereby each of them took 

of the five buildings of lanc 
left by Daw Kye U’s hus 
time of his death. Daw Ky 
now be heard to repudiate 
pact in respect of one sol 
supporting it in respect c 
three sons. Consequently, . 
under this family compact 

lants obtained a good title 
in suit. For this reason | 
allowed, the judgments and de 
the lower Courts are set at 
suit of the plaintiff-respondent 
with costs in all Courts, Advo 
this Court five gold mohurs. I 
stand why only Rs. 17 has bee 
Advocate’s fee in the decree ol 
Court when the suit was value 


tion at Rs. 1,300. This is 
error. 
D. Appt 
(6) 31 A 73; 1 Ind, Cas, 166: 62 


A 78; 12 O O 288;6 AL J 100; 13 
M LJ 1235M LT 167; 90 LJ 
R 69; (P 0.) 
(7) 33 A 356; 10 Ind. Oas. 477; 38 ] 
N 545; 8 A LJ 552; 13 OLJ 575; 
427; 0M L T25; (1911)1M W N 
645 (P O.) 

(8) 5L A 79; 116 Ind. Oas. 861; A 
64); 26 ALJ 952 (F B.) 
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- Ina suit for partition, in the original Courtit was 


held thattwoofthe plaintiffs-appellants each had a . 


share of 1-6thin the property and that the rest of the 
property belonged in equal shares to their father and 
mother and two half-brothers, 4. e., that there were six 
persons who were each ‘to receive equal shares in the 
property. It wasalso found that the property was 
charged witha sum of Rs. 5,000 tomeet the marriage 
expenses of two of the plaintiffs’ sisters From that 
decree there was an appeal by four of the plaintiffs. 
The firat Courthad held that the charge was only on 
the property of the first two plaintifis and the father 
and the mother. Itheld that there was no chargeon 
the property of the two half-brothers, defendants 
Nos. 2 and 3. The plaintifis-appellants paid only a 
sum of Rs. 15, asin suits for partition under Sch. II, 
Art.17 (vi) of the Court Fees Act ; 

Held, that the provisions of Sch. II, Art, 17 (vi) 
apply when it is impossible to value the subject- 
matter in dispute in the Appellate Court. In this 
case the appellants, on the findings of the first Court, 
were bound to pay half of Rs. 5,000 on account of the 
marriage expenses of their sisters. What they said 
in the memorandum of appeal was that their half- 
brothers, defendants Nos,2 and 3, should also pay 
their share of those expenses. According to the 
contention in appeal, the share ofthe half-brothers 
between them was l-4th. Therefore, if the contention of 
the appellants was correct, these brothers had between 
them to pay 1-4th of Rs. 5,000, If this contention 
alone succeeded, the appellants would escape 
the burden of this charge to the extent of one- 
half of 1-4th of Rs. 5,000 and the father and the 
mother would escape the charge to the extent of the 
other half of1-4th, The subject-matter in appeal so 
far as this point was raised, was 1-8th of Ks 5,000 and 
hence the plaintifis-appellants in the lower Appellate 
Court, besides the sum of Rs, 15 on account of the 
dispute of their share, should also have paid the 
court-fee ad valorem on a sum equal to 1-8th of 
Rs. 5,000, ` 


Mr, Ram Nama Prasad, for the Appel- 
lants. 


Order.—This is a report made by the 
Stamp Reporter about court-fees. There 
is an appealinthis Court arising out of 
a suit for partition, In the original 
Court it was held that two of the plain- 
tiffs appellants each had a share of 1/sth 
in the property and that the rest of the 
property belonged in equal shares 
to their father and mother and two half- 
brothers, 4. e., that there were six persons 
who were each to receive equal shares in 
the property. It was also found that 
the property was charged with a sum of 
Rs. 5,000 to meet the marriage expenses 
of two of the plaintiffs’ sisters. From that 
decree there was an appeal by four of the 
plaintiffs. There weretwo main conten- 
tions. One was that plaintiffs Nos. 3 and 
4 alsohad a share in the property. If 
that was found to be true, the result would 
be that there would be 8 persons, each 
having equal shares and each of the 
plaintifis-appellants would have a share of 
A/8th, that is, that they would have a 
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share of one-half betweenthem. The other 
contention was that the charge of 
Rs, 5,000 should be upon the whole pro- 
perty. The first Court had held that the 
charge was only on the property of the first 
two plaintiffs and the father and the mother. 
Tt held that there was no charge onthe 
property of the two half-brothers, defen- 
dants Nos. 2 and 3. The question in issue 
now before us is whether the plaintiffs- 
appellants in the lower Appellate Court 


paid the proper  court-fees. What 
they paid was a sum of Rs, 15, as in 
suits for partition under Sch. TI, 
Art, 17 (vi) of the Court Fees Act. The 


office reported that they should also pay 
a proportionate amount on the part of tha 
sum of Rs. 5,000, which they maintained 
their property was not liable to meet. It 
seems to us that the office is in some 
measure right. The provisions of Sch. I, 
Art. 17 (vii apply when it is impossible 
to value the subject-matter in dispute 
in the Appellate Court. In this case the 
appellants, on the findings of the first 
Court, were bound to pay half . of 
Rs. 5,000 on account of the marriage 
expenses of their sisters. What they said 
in ths memorandum of appeal was that 
their half-brothers, dèfendants Nos. 2 and 
3, should also ` pay their share of those 
the contention in 


expenses. According to 
appeal, the share of the half-brothers bet- 
ween them was 1/4th, Therefore, if the 


contention of the appellants was correct, 
thess brothers had between them to pay 
ljith of Rs. 5,000. If this contention 
alone succeeded, therefore, the appellants 
would escape the burden of this charge 
to the extent of one-half of lith of 
Rs, 5,000, and the father and the mother 
would escape the charge to the extent of 
the other half of 1/ith. It seems to us, 
therefore, that the subject-matter in appeal, 
so far as this point was raised, was 1/5th 
of Rs. 5,000. We hold, therefore, that 
the plaintifis-appellants in the lower Ap- 
pellate Court, besides the sam of Rs. 15 
on account of the dispute of their share 
should also have paid the court-fees ad 
valorem on a sum equal to 1/8 of 
Re. 5,000. Two months is allowed to the 
plaintiffs-appeliants in the lower Appellate 
Court, 4, e. respondents in this Court, to 
make good the deficiency in the court- 
fees in the Court below. | 
The question of the court-fees which 
should be paid inthe Court will depend 
upon the allegations made and whether 
a pecuniary value can be assigned to them, 


E04 
and will be decided in the ordinary way 
Ly the the Taxing Officer, or the Taxing 
Judge, as the case may be. This is our 
finding on the office report. 

N. Appeal dismis-ed. 


MADRAS HIGH COURT 
Appeal Against Order No. 253 of 1924 
September 9, 1935 

Born AND K. S. Menon, JJ. 
VUDDAGIRI AMMANNA—PETITIONER 
—APPELLANT 
Versus 
GADA SUBBAYYA—RESFONDENT 

Civil Procedure Code (Act V of 1908), O. XIII, 
r,14—Decree for money declaring charge on immovable 
property—Mode of enforcement—Preliminary decree 
for sale, whether necessary. 

Where a decree is not one for sale of immovable 
property but a decree for payment of money with 
a declaration that the plaintiff has also a charge 
on certain properties the decree-holder can- 
not bring the properties to sale without getting a 
preliminary decree forsale. Ram Raghubir Lal v.. 
United Refineries (Burma), Lid, (1), followed, A C 
Dastoor v, H.A. Kandawalla (2) Ambalal Bapubhat 
v. Narayan Tatyaba (3) and Edupuganti Inchayya 
v, Edupuganti Sri Ramamma (4), distinguished. 

A. against the order of the Court of the 
Subordinate Judge of Narasapur dated 
April 16, 1934, and made in U. M. P. No, 270 
of 1934 in O, 8. No. 70 of 1932. 

Mr. T. Satyanarayana, for 
lant. 

Mr. M. Appa Rao, for the Respondent. 


Judgment.—The case is clearly covered 
by the decision of the Privy Council in 
Ram Raghubir Lal v. United Refineries 
(Burma), Ltd. (1). The decree in this case 
was not a decree for sale at all. It was a 
decree for payment of money, and declar- 
ing that the plaintiff had a charge on the 
scheduled property for unpaid purchase 
Money. As their Lordships observe, in 
such a case the decree-holder cannot bring 
the property to sale without getting a pre- 
liminary decree for sale (O. XXXIV, r. 14). 
The decree in this case did not create the 
charge but merely declared it. Hence the 
decisions in A. C. Dastoor v. H. A. Kander- 
walla (2) and Ambalal Bapubhai v. Narayan 
Tatyaba (3), have no application, or rather, 
they are against Mr. Appa Rao who has 


the Appel- 


(1) 37 L W 784; 142 Ind. Cas. 788; Ind. Rul. (1933) 
P © 106; (1933) M W N 461; A I R 1933 PO143: 64 
M L J 655; 370 W N 633; (1933) A L J 541: 11R 
186; 35 Bom. L R 753; 57 © L J 308 (P 0). 

(2) 60 O 1467; 149 Ind. Cas. 224; AIR 1934 Cal 
327; 6 R O 545. 

(3) 43 B 631; 51 Ind. Cas. 919; A IR 1919 Bom, 56; 
#1 Bom, L R 628, 


BMPEROR v, masör (ALL) 


cited them in his favour. 
reason the decision in Edupug 
v. Edupuganti Sri Ramanı 
applicable; this was nct a cai 
created by the decree. 

Tke appeal is accordingly 
the order of the learned Suto 
is set aside. It is clear that 
could not be sold in executior 
in this case. The Execution 
before us and, therefore, we ce 
ther it did or did not contais 
for execution in any other mar 
sale of the property. If it 
nothing to prevent the lowe) 
proceeding. 

Mr. M. Appa Rao for respor 
holder) takes a technical objec 
fourth defendant had been 
insolvent before the suit and t} 
he had no locus standi to n 
petition. This objection was 
the lower Court and we see 
entertain it now. If it were er 
might Le necessary to consider 
respondent himself had any rij 
suit without leave of the Insolve 

The appeal is allowed with c 

A. Appe 


(4) A IR 1931 Mad, 603; 131 Ind. C 
(1931) Mad. 479; 33 L W 589, 
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ALLAHABAD HIGH Ci 

Criminal Revision No. 629 

October 17, 1935 

SULAIMAN, C. J. AND BENI 

EMPEROR—APPELLA 
versus 


MASUBRIA — Oppostta I 

Criminal Procedure Code (Act V of 
426, 4¢8—Person bound over under s, 1] 
accused person or convicted per: 
Sessions Judge to enlarge such per 
Order under s, 426 suspending execu 
Whether can be passed—VPeriod durin 
released on bail— Exciusion of, from p 
ed by order of Magistrate who bour 
Necessity of. 

Persons against whom proceeding 
under Chap, VIII, Criminal Procedure 
accused persons, nor can they be ce 
persons when “an order js passed 
adversely, The word “convicted” ha: 
the Code as meaning “convicted of a 
would therefore be inapplicable to 
persons who are bound over. Kat 
Emperor (1) and Darsu v. Emperor (2), : 

There is no reason for limiting the 
so as to narrow it down to cases 
have been convicted of offences and 
appeals under s, 407 and the following 
though the Sessions Judge has powe 
to admit a person bound over uw 
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SIND JUDICIAL COMMISSIONER’S 
COURT 
Civil Suit No. 385 of 19380 
and 


Execution Application No. 81 of 1934 
October 10, 1934 
O'SULLIVAN, A. J. O. 
Musammat MEMOO- MUHAMMAD 
ISMAIL—JUDGMENT-CREDITOR—PLAINTIFF 
— APPLIOANT 


versus 
MUHAMMAD SIDIK PIR MUHAMMAD 
AND ANOTHERS—J UDGMENT-DEBTORS— 
DEFENDANTS 

Civil Procedure Code (Act V of 1908), 0. XXI,7r. 16 
—Assignee asking his name to be brought on record— 
Application, whether execution application made in 
accordance with law—Practice — Amendment— Should 
not be permitted so as to defeat law of limitation. 

An application made in the form of an execution 
application asking for the assignee to be brought on 
the record and not making any other prayer is not 
an application for execution made in accordance with 
law: and there is nothing in O. XXI, r. l6or any 
other rules of the Civil Procedure Code to require a 
transferee of a decree to apply for his name being 
brought on the record. The only possible application 
he can make isone for the execution of the decree, 


Devraj Multani v. Fatehchand Ramchand (2), follow- 


ed. 

An amendment of execution application should 
not be permitted so as to defeat the law of 
limitation. Weldon v. Neal (3) relied on} 

Mr. Fatehchand Asudamal, for the Ap- 
plicant. 

Mr. Partabrai D. Punwani, for the 
Government Advocate. 

Mr. Pahlajsing B. Advani, as Amicus 
Curie. 

Order.—This purports to be an applica- 
tion for execution, and the mode in which 
the assistance of the Court is required is, 
in the words of the application: 

“by bringing the assignee on the record to recover 
1-4th ofthe decretal amount under O, XXI, r. 16, 
Qivil Procedure Code, Assignment deed is attached 
herewith. A separate application for execution will 
be filed after the name of the assignee is brought 
on the record.” 


The plaintiff had sued in forma pauperis 
and the decree provided that a sum of 
Rs. 660 in respect of court-fees should be 
recovered from the plaintiff. Mr. Fateh- 
chand appears for the applicant. 

The Government Pleader has also put 
in an appearance and objects to the assign- 
ment being allowed. Mr. Pahlajsing 
kindly appeared as amicuscuriae and 
gave the Court the benefit of his submis- 
sions. He contended as a preliminary point 
that the assignee of a portion of a decree 
is not entitled to execute the decree as a 
whole or in part, this having been recently 
decided by the Bombay High Court in the 
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case of Narayandas Sunderlal Rathi v. 
Tejmal Mohanlal (1). 

In view of this contention, Mr. Fateh- 
chand asked for a postponement on the 
ground that he was taken by surprise, and 
I readily acceded to his request. The 
matter again coming up for further argu- 
ment on September 26, 1934, Mr. Pahlaj- 
singh raised a further preliminary objection. 
He contended on the authority of a recent 
decision of a Bench of this Court in the 
case of Devraj Multani v. Fatehchand Ram- 
chand (2), that an application made in the 
form of an execution application asking for 
the assignee to be brought on the record 
and not making any other prayer was not 
an application for execution made in ac- 
cordance with law: And further that there 
is nothing in O. XXI, r. 16, or any other 
rule of the Civil Procedure Code to require 
a transferee of a decree to apply for his 
name being brought on the record. The 
only possible application he can make is 
one for the execution of the decree. 

Mr. Fatehchand asked for further time 
to consider this contention, and the case 
was postponed to October 3. On that day 
Mr. Fatehchand conceded that he could 
not distinguish the present case from the 
case of Devraj Multani v. Fatehchdnd Ram- 
chand (2). He however filed an application 
for the amendment of the execution appli- 
cation and urged me to grant it. 

I agree with Mr. Fatehchand that Devraj 
Multani v. Fatehchand Ramchand (2) can- 
not be distinguished. Itis clear therefore 
on that authority that this execution ap- 
plication is not made in accordance with 
law. With reference to the application 
for amendment, it is a well-settled. principle 
that an amendment should not be permit- 
ted so as to defeat the law of limitation. I 
would refer to the following remarks of 
Lord Esherin the case of Weldon v. Neal 
3): 
| 2 e must act on the settled rule of practice which 
is that amendments are not admissible when they 
prejudice the rights of the opposite party as existing 
at the date of such amendments. If an amendment 
were allowed setting up a cause of action, which, if 
the writ were issued in respect thereof at the date of 
amendment, would be barred by the Statute of 
Limitations, it would be allowing the plaintif to 
take advantge of her former writ to defeat the statute 
and taking away an existing right from the defen- 
dant, a proceeding which, as a general rule, would 
be, in my opinion, improper and unjust. Under very 

(1) 147 Ind. Cas, 1119; A I R 1934 Bom. 59; 53 B 226 


35 Bom. L R 1162; 6 RB 240, 
(2) 147 Ind. Oas. 470; AI R 1933 Sind 341; 275 L R 


314; 6 R S 153, 
(3) (1887) 19 Q BD 394;58 LJ Q B 621; 35 WR 
0 
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peculiar circumstances the Court might perhaps 
ave power to allow such an amendment but certainly 
as a general rule it will not do so.” j 

None of the very peculiar circumstances 
referred to above exist in this case as far 
as I can perceive. Mr. Fatehchand is at 
liberty to file another execution applica- 
tion. If that application will be out of 
time, he cannot evade the position by 
obtaining an amendment of his present 
application, nor am I prepared to grant an 
amendment which might or would have 
the effect of evading the law of limitation. 
I feel, I have no other alternative but to 
dismiss his application. I make no order 
as to costs. i 


D, Application dismissed. 


ALLAHABAD HIGH COURT 
Criminal Appeal No. 469 of 1935 
October 11, 1935 
NIAMAT ULLAH AND ALLSOP, JJ. 
EMPEROR—Prosrootor 
versus 

NARAIN DAS—Accusep—Rrsponpant 

Penal Code (Act XLV of 1860), s. 182—Offence 
under—Act of giving information— Court at place 
where letter is written and posted— Jurisdiction to 
try case— Criminal Procedure Code (Act V of 1898), s. 
53l—Applicability. 

Under s. 182, Penal Code, the act 
information consists of something done by the 
giver and of thé knowledge acquired by the person 
to whom the information is given, The writing and 
the posting of the letter atone place and the re- 
ceipt of it at another taken together constitute the 
giving of information, It follows that the act of 
giving information partly takes place where the 
letter is written and posted, Further the intention 
which is an essential ingredient of an offence 
unders. 182, Penal Code, is: entertained by 
the person giving the information at the place 
where the letter is written and posted, Consequently, 
in a case where the information given to a pub- 
lic servant is contained in a letter posted at 
ove place and delivered at another the offence is 
committed partly in one local area and partly in 
another. The Court at the place where the letter 
is written and posted has jurisdiction to try the 
case, Evenif that Court be supposed to have no 
jurisdiction, s. 531, Criminal Precedure Code, will 
cover the case. 

Cr. A. from an order of the Sessions 
Judge, Aligarh, dated April 18, 1935, 

The Government Advocate, for the Crown. 

Mr. K. D. Malaviya, for the Respondent. 

Niamat Ullah, J.—This is an appeal on 
behalf of the Local Government from an 
order passed by the learned Sessions 
Judge, Aligarh, in appeal from an order 
passed by a Magistrate of that District, 
convicting the respondent Narain Das of 
an offence under s. 182, Indian Penal 
Code. Ah, i 


of giving 
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One Bed Ram made a report at the Police 
Station, Hathras, on June 16, 1934, charging 
Narain Das with the offence of cheating. 
Sub-Inspector Hukum Singh was deputed 
to investigate the case and went to search 
the house of Narain Das in that connection, 
Subsequently Narain Das who was dis- 
satisfied, in some respects, with the action 
of Hukum Singh, sent a petition by post to 
the Deputy Inspector-General of Police who 
has his headquarters at Agra, complain- 
ing that the Sub-Inspector had in the course 
of the search, taken possessicn of eight 
sovereigns and had given a receipt there- 
for. It was alleged that subsequently the 
Sub-Inspector misappropriated the sove- 
reigns. The Deputy Inspector-General - 
made an investigation and found that the 
complaint was false. He decided to pro- 
secute Narain Das for an offence under 
s. 182 and filed a complaint in the Court ‘ 
of the Sub-Divisional Magistrate, Hathras 
where Narain Das’ house was situate and 
where the offence of cheating was alleged 
by Bed Ram to have taken place. The 
Magistrate who tried the case convicted 
Narain Das of an offence under s. 182, . 
Indian Penal Code, and sentenced him to 
pay a fine of Rs. 1,000. Narain Das 
appealed frem his conviction to the learned ` 
Sessions Judge, Aligarh. His Counsel took 
a preliminary point and argued that the - 
Sub-Divisional Magistrate, Hathras, had no 
jurisdiction to try Narain Das for an 
offence under s. 182, Indian Penal Code, in 
view of the circumstances of the case. It 
was pointed out that the petition sent by 
Narain Das was posted at Hathras but 
was received by the Deputy Inspector- 
General at Agra, Accordingly it was con- ` 
tended that the offence under s. 182, Indian 
Penal Code was committed at Agra and 
not at Aligarh, This contention found 
favour with the learned Sessions Judge 
who set aside the conviction directing that ` 
the complaint of the Deputy Inspector- 
General of Police be returned to him for 
presentation to the proper Court. 

The .piesent appeal is by the Local . 
Government challenging the correctness of 
the order of the learned Sessions Judge. 

Mr. K. D. Malaviya, who appears for the 
opposite party Narain Das has taken a 
preliminary objection to the effect that no 
appeal is maintainable from the order: 
passed by the learned Sessions Judge which 
is not one of acquittal. It is not necessary 
for us to express any decisive opinion on 
the merits of this preliminary objection, 
as even if we held that no appeal lies, we 
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steps to withdraw from your company the money 
payable to her on the life policy of her deceased 
husband as soon as possible and that if the said 
money gets into her hands it will render infructu- 
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bus the decree that may be passed in this case 
‘as the defendant possesses no other property, it 
is ordered that the defendant be, and is hereby 
prohibited and restrained, until the further order 
of this Oourt, from receiving from you a certain 
debt alleged now to be due from you to the said 
defendant. s...” 


Hence, what was attached by this pro- 
hibitory order was a debt alleged to be 
due by the respondent company to Ma Mai 
Hman personally. When this prohibitory 
order had been duly served on the respon- 
dent company, the appellant obtained a 
garnishee order, under r. 63-b, O. XXI, 
Civil Procedure Code, calling upon the 
respondent company to show cause why 
it should not pay into Court the debt due from 
the company to the judgment-debtor, Ma 
Mai Hman. The respondent company 
showed cause by pointing out that until 
Ma Mai Hman or some other person esta- 
blished heror his status as the legal 
representative of the deceased Maung Wa 
by obtaining letters of administration or 
a succession certificate, entitling her or 
such person to claim the assets of the 
deceased’s estate, there was no debt due 
from the respondent company under the 
life policy of the deceased. This 
contention was upheld by the learned Chief 
Judge ofthe Small Cause Court, and the 
application of the appellant to pass an 
order that the respondent company should 
pay the amount due under the policy into 
Court, was dismissed and the prohibitory 
order was withdrawn. 


That such letters of administration ora 
succession certificate would be necessary 
to entitle Ma Mai Hman to claim pay- 
ment of the amount due under the policy 
is clear from the provisions of s. 214, 
Succession Act, 1925. The contention of 
the appellent, so far as I havebeen able to 
understand it, isthat because Ma Mai 
Hman is one of the two persons mention- 
ed inthe policy as the persons to whom 
payment of the amount due under the 
policy is to be made in the event of the 
death of the insured, letters of adminis- 
tration or a succession certificate are un- 
necessary and there became a debt due to 
her by the respondent company immediate- 
ly on the occurrence of the deathof the 
insured, and that, therefore an order, 
should have been passed under r. 63-e 
(2), O. XXI, for payment of the amount due 
under the policy into Court. This conten- 
tion is clearly unsound, for Ma Mai Hman 
obtained no rights under ‘the policy of 
insurance, on the death of her husband, by 
reason of the fact that her name wag 
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mentioned in the policy as the person to 
whom it should be paid. The leading case 
on this subject is Cleaver v. Mutual Reserve 
Fund Life Association (1), in which it was 
held that, a part from the provisions of the 
Married Women’s Property Act, the right to 
sue onsuch apolicy would pass tothe legal 
personal representatives of the deceased, 
and the debt would be a debt due to them 
as representatives of the deceased : that as 
between them andthe insurers a nomina- 
tion in the policy or a person to whom the 
amount should be payable would have no 
effect because such a person was nota 
party tothe contract of insurance; and 
that the insurers would be bound to pay 
the legal representatives of the deceased 
and no one else. 

Consequently, unless and until some 
person has established his title to represent 
the deceased, no debt becomes due from 
the insurers under the policy. The deci- 
sion has been followed in the case of 
Shanker Vishvanath v. Umabai Sadashiv (2), 
where, in the cass of a policy of insur- 
ance effected by the assured upon his 
own life and expressed to be for. the 
benefit of his wife, it was held that the 
policy on his death formed part of hig 
estate, the right of action against the 
Insurance Company being in his executors 
or other representatives untrammelled by 
any trust in favour of his wife, and in 
Krishna Lal v. Pramila Bala Dasi (3), 
where it was held that money due under 
a policy of insurance payable to the wife 
of the insured, after his death forms part 
of the estate of the insured, and no trust 
is created in favour ofthe wife by a life 
policy expressed to be for the benefit of 
the wife of the assured. Section 2, Married 
Women's Property Act, 1874, stated that 
nothing in the Act applied to any married 
woman, who, at the time of the marriage, 
professed the Buddhist religion, or whose 
husband at the time of such marriage 


professed that religion; and it is 
common ground that Maung Wa and 
Ma Mai Hman are Burmese Buddhists. 


Consequently no question arises in this 
case of the creation of a trust in favour 
of Ma Mai Hman unders. 6of that Act. 
Hence it is clear that, as no person had, at 
the time of this garnishee proceeding, taken 
the necessary steps. legally to represent the 

(1)(1892)1Q B D 147; 6l L JQ 128;55 J P 
180; 40 W R z30; 66L T 220 

(2) 37 B 471; 19 Ind. Cas 736; 15 Bom. L R 
320 


(3; AIR 1928 Oal. 518; 114 Ind, Oas. 658; 55 O 
1315; 20W N 634; 47 OLJ 587, 
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deceased, there was at that time . no 
debt due from the respendent company 
under the policy of the deceased, and 
conse yuently, there was no fund in the 
hands of the respondent company which 
could be attached. 

This appeal, is dismissed with costs to 
be calculated on the amount sought to be 
attached, namely, Rs. 1,400. 

D. Appeal dismissed, 


——— 


ALLAHABAD HIGH COURT 
Firet Civil Appeal No. 102 of 1931 
September 18, 1935 
SULAIMAN, ©. J. AND BENNET, J. 
NAND KUMAR DUTT— DEFENDANT 
— APPELLANT 
versus 
GANESH DAS—PLAINTIFF AND Musammat 
BET WI— DEeFenDANT—RESPON DENTS 

Temple offerings—Shares in—Paris—Right to re- 
ceive offerings independent of obligation to render 
services involving qualifications of personal nature 
—Liability to attachment and sale—Transfer of 
Property Act (IV of 1882), 8 6—Execution. 

There is a distinction between cases in which 
emoluments are attached to a priestly office, and 
the cases in which the offerings are made to a 
deity and the persons who receive the same have 
not to render services of a personal nature as a 
consideration for the receipt of the offerings. 
The emoluments of the former kind are not,in the 
absence of a custom or usage to the contrary, 
ordinarily transferable, for the simple reason that 
they are inseparably connected with a priestly 
office and it is contrary to public policy to allow 
such offices to be transferred to a person not com- 
petent to perform the worship, either by private sale 
or by sale in execution of a decree, But when the 
right to receive the offerings made at a temple 
is independent of an obligation to render services 
involving qualifications of a personal nature, such 
as officiating at the worship, there is no justification 
for holding that such a right is not transfer- 
able, The right to receive the offerings, when made, 
is a valuable right and is property and, therefore, 
that right must, in view of the provisions of s. 6, 
of the Transfer of Property Act, be held to be 
transferable, unless its transfer is prohibited hy 
the Transfer of Property Act or any other law for 
the time being in force. [p. 815, col.1.] 

Where, therefore, it was not proved that there was 
any connection between the receipt of a share 
of the offerings and the performance of the ser- 
vice in the temples and it has not been proved 
that there is any such custom or connection bet- 
ween the share of the offerings and the right to 
officiate as priest: 

Held, that the property was liable to attachment 
and sale. Balmukand v. Tula Ram (9, applied. 
Ilaridas Haldar v. Charu Chandra Sircar (10), dis- 
tinguished. 

[Gase-law discussed.] 


F. C. A. from the decision of the First 
Additional Subordinate Judge, Benares, 
dated February 2, 1931. ` 
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Messrs. P. L. Banerji and Gadadhar 
Prasad, for the Appellant. 

Mr. Shiva Prasad Sinha, for the Respond- 
ents. 

Judgment.—This is a first appeal by 
defendant No. 1 Nand Kumar Dutt against 
a declaratory decree of the trial Uourt, 
The plaintiff Ganesh Dass brought a suit 
for a declaration that property consisting of 
paris or shares in the offerings of a number 
of temples in Benares City was liable 
to attachment and sale in execution of a 
decree passed in favour of the plaintiff 
in suit No. 141 of 1922 against the assets 
of one Kameshwar Panda in the hands of 
his daughter, defendant No.2 Musammat 
Betwi. In appeal two grounds have been 
raised, Firstly that the lower Court was 
wrong in holding that the sale deed of 
September 10. 1919, which was prior to 
the decree and was in favour of defend- 
ent No.1 executed by Kameshwar Panda, 
his brother, was a bogus transaction; and 
secondly, that the Court below wrongly 
decided Iz:sue No. 5 in favour of the plaint- 
iff and that the Court should have held 
that these “paris” are emoluments attact- 
ed to an office and that the holder of 
the office can transfer his right in the 
office and the emoluments attached thereto 
to another co-shaier inthe office but that 
the plaintiff who was a stranger and a 
Bania could not claim the offerings as 
detached from the office because it was 
only by virtue of the services rendered 
as Panda that the emoluments fell due. 
In the question of the genuineness of the 
sale deed the onus of proof lies on the 
plaintiff to show by prima facie evidence 
in the first placethat the transaction was 
not genuine. The plaintiff gave evidence 
himself which has not been printed 
and in that evidence he stated that the 
sale deed was obtained for the purpose 
of the adjudication of Kameshwar as an 
insolvent and that the sale deed was 
intended to defeat the claim of the plaint- 
iff and other creditors. He was not able 
to give any definite details for these opin- 
ions except that he had made enquiries 
and had come to know that the debts 
were collusive and farzi. The sale-deed 
in question is printed at p. 41 and is 
dated September 10, 1919. This sale-deed 
sets out that the property is transferred for 
Rs. 10,000 by Kameshwar in favour of his 
brother Nand Kumar Dutt and of this 
amount ks. 693 only was paid in cash at 
the {ime of registration and the other 
four items consist of promissory notes one 
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in favour of Nand Kumar, his brother, 
and the others in favour of Kedar Singh, 
Hanuman Das and Ram Chand Khanna. 
Evidence has been produced consisting of 
the four promissory notes in question and 
receipts for their payment and endorsements 
on the back of the promissory notes that they 
were paid. There is also the evidence of 
a witness Ram Chand who states that the 
sum of Rs. 2,000 had been borrowed from 
him on a promissory note very shortly 
before the sale-deed, that is, on July 30, 
1919. Allthe promissory notes in fact are 
of that year, April and May and July 
and the sale-deed was in September. Ram 
Ohand stated that he never paid any 
income-tax although he claimed to have 
considerable dealings and money-lending 
transactions. He did produce his account 
books but there was only this one single 
transaction with Kameshwar. The next 
person produced in regard to these transac- 
tions was one Hanuman Das who is a 
Koeri or vegetable seller and he claimed 
to have advanced about Rs. 3,000 on a 
promissory note of the April 22, 1919. The 
note is actually for Rs. 3,010 but the witness 
did not appear to Le certain of the amount, 
He also pays no income-tax and says he 
keeps no account books. He did not obtain 
any security from Kameshwar for the loun 
of this large sum of Re. 3,0C0. He states 
that he had some other transacticns in 
money-lending but he could only mention 
transactions for small sums of Rs. 40, 60, 
100, 1502nd100. It is tobe noted that the 
three larger sums of Rs, 100, 100 and 150 
were alllent by him on mortgage bonds 
while he represents that he lent the larger 
sum Rs: 3,000 without any security other 
than the promissory note. His reason for 
‘doing so is given in the extraordinary 
expression ‘Kameshwar had shown me 
the receipts of water works and 
hence I did not get a mortgage deed 
executed by him.” What is meant by the 
“receipt of water works” shown by 
Kameshwar is very obscure and it is 
stated by the witness Sadho that Kameshwar 
lived as a tenant in a room of his ata 
rent of Rs. 1-3 p.m, No evidence was given 
in regard to the remaining transaction 
other than the evidence of Jai Gobind 
Singh who stated that Kedar Singh was 
his uncle and he identified the writing on 
the promissory note as that of Kedar Singh. 
He did not give any evidence that the 


money wae lent by Kedar Singh, nor did: 


he say that the money was re-paid to Kedar 
Bingh by defendant No.1 Nand Kumar, 
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Nand Kumar himself has given evidence 
in regard to his own promissory note for 
Rs. 1,000. But he does not produce any 
books of account. Now it has been shown 
by cross-examination that Nand Kumar 
admits that the average income of his 
father from all the properties and paris 
was Rs. 200 per annum and that this was 
the average income during his manage- 
ment of the properties. It, therefore, was 
extraordinary that a member of this poor 
family, one of the five brothers, as shown 
by the sale-deed, could produce an amount 
of Rs. 10,000 in cash for these transactions, 
He admits: ‘We never deposit our money 
in any bank nor give it on interest to 
anybody”. Further when he totalled up 
the value of the property it came to about 
Rs. 6,000 and he was then asked why was 
property worth Rs. 6,000 was purchased 
for Rs. 10,000, but no satisfactory reply was 
given to that question. Another matter 
which had influenced the Court below is 
that on some date not specified but 
apparently in the year 1919 there was 
an application made by one Mangal Ram 
for the adjudication of Kameshwar as an 
insolvent and he was so adjudicated on 
March 20, 1920, Subsequently the pro- 
ceedings were found by the District Judge 
to be collusive as the insolvency pro- 
ceeding was instituted by a single creditor 
and no schedule of debts was filed at the 
time and no other action was taken after 
the adjudication, and notice was issued to 
Mangal Ram and to Kameshwar Panda 
asking them to show cause why the 
adjudication should not be annulled. The 
District Judge annulled the adjudication 
of insolvency finding that Mangal Ram 
and Kameshwar Panda were in collusion, 
This order was dated March 15, 1923. 
We, therefore, have a judicial finding that 
in 1919 and 1920 Kameshwar was colluding 
with fraudulent proceedings in insolvency. 
This fact strengthens the evidence of the 
plaintiff which was that Kameshwar execut- 
ed this fictitious sale-deed with a view 
to defeating his creditors, The sale-deed in 
question was of the September 10, 1919, and 
the promissory noles on which plaintiff got 


.a decree were prior to that date ranging 


from May 26, 1919, to September 1, 1919, 
We, therefore, agree with the lower Court 
in finding that this sale-deed in favour 
of Nand Kumar Dutt was a bogus transac- 
tion and was not intended to pass the 
property in question. 

The point of law remains as to whether 
the plaintiff should receive a declaration 
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that the “paris” in question are liable to 
attachment and sale in execution of the 
plaintifi's decree. The case not argued 
exactly on the lines set out in the firsé 
ground of the memorandum of appeal but 
it was claimed that the “paris” could only 
be transferred in favour of another co- 
sharer in the office and that they could 
not be put up for auction sale to the public. 
Now against this contention in the first 
place there is the sale-deed on which 
the title of the appellant is based. 
That sale-deed sets out on p. 41 that the 
property is one “possessed by me exclu- 
sively in which I have no other co-sharer 
or partner and in respect of which I have 
got all sorts of rights of alienation”. In 
para. 2 ofthe sale-deed it is set out that 
the vendes ‘is at liberty to exercise any 
proprietary right he likes; he may mort- 
gage, sell or make a gift, etc., of the same; 
he may do whatever he likes.” These 
expressions clearly set out that the property 
is one which may be transferred to any 
member of the public without any limita- 
tion whatever. The case for the appellant 
ig now entirely different and he claims 
that the property is oniy transferable to 
aco-sharer. This claim was not put forward 
in the written statement which was filed 
on March 22, 1930. It was only a year 
later on January 28,1931 that a plea was 
put forward as follows :— 

“Such paris at temples are not attach- 
able and saleable according to law”. 

This was somewhat modified by a state- 
ment further down in the same pleading: 
‘The properties in dispute consist of 
paris at temples which are not usually 
attachable and saleable according to 
law.” . 

Now a certain number of rulings have 
been produced on each side. For the 
appellant reliance was placed on Durga 
Prasad v. Shambhu (1) which was a ruling in 
regard to the “birt” of a Mahabrahmin and it 
was held that the “birt” of a Mahabrahmin 
is a right to personal service and cannot 
be sold in execution of a decree for money. 
That was a ruling of the year 1919. It 
may be pointed out that the functions of 
a Mehabrahmin as described in the ruling 
are those of personal service. 
as we understand it, is the office of a 
Mahabrahmin who officiates at funerals 
of Hindus and performs certain ceremonies.” 
The next ruling on which learned Counsel 
relied was Puncha Thakur v, Bindeswart 

(1) 17 A LJ 842; 51Jnd, Ces, 559; 1U PL R 
(A) 101; 41 A 656, 
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In that it was held that 
certain rights cannot be transferred because 
they are res extra commercium; for instance 
sacerdotal office which belongs to the 
priest of a particular class. Similarly a 
right to receive offerings from pilgrims, 
resorting to a temple or shrine, is in- 
alienable. The chance that future worship- 
pers will give offerings is a mere pos- 
sibility and as such it cannot be transfer- 
red. In Raghunath Vitthal Bhat v, Shrimant 
Purnanand Saraswati Swami (3), it was 
held that the duties of a hereditary office 
and the emoluments appertaining thereto 
remain in the family of the original grantee. 
Tf one of the members of the family 
wishes to get rid of his duties as well 
as his rights, he can only do so in favour 
of the remaining members of the family. 
The alienation of a share of one member 
of the family to an outsider is invalid 
even if made in favour of the original 
grantor of the office. That was a case of 
an alienation of the rights of a pujart 
who had been appointed by a Guru. 
Learned Counsel further relied on Nitya 
Gopal Banerjee v, Nani Lal Mukherjee (4). 
There was an alienation in that case of a 
pala or turn of worship apart from the 
debutier land, and evidence was adduced 
of instances of alienation along with the 
debutter land. It was held as a finding 
of fact that no custom of alienating the 
pala or turn of worship apart from the 
debutter land was established and that 
such an alienation was unreasonable. On 
the other hand reliance was placed for 
the respondent plaintiff on Digambar Tatya 
Utpat v. Hari Damodar Utpat (5), where it 
was held that the interest of an Utpat or 
priest’s share in the nett balance of the 
offerings to the deity can be attached and 
sold in execution of a decree. The 
rulings stated that those rulings on which 
the appellant relied, which referred 


to the right of the officiating priest 
to worship the idol directly and 
to receive the offerings directly, were 


in the opinion of the Oourt clearly dis- 
tinguishable from the question of whether 
a share of the offerings could. be transfer- 
red. In Sukh Lal v. Bishambhar (6), (a 


: (2) 43 O 28 28 Ind. Cas. 675; 190 W N 
80 


(3) 47 B 529; 72 Ind. Cas. 312; 25 Bom.L R 
207; AI R 1923 Bom, 358, 

(4) 47 © 990; 56 Ind. Cas, 19; 31 O L J 37; 
240W N 309. f 
5 (5) A I R1927 Bom. 143; 100 Ind. Cas. 1008; 
0 
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ruling of 1916) it was held that the rights 
of a Mahabrahmin could be mortgaged, and 
in Lokya v. Sulli (7), it was held that 
“birt jajmani” was heritable and transfer- 
able. In Raghubar v. Rukmini (8), ab p. 267* 
a distinction was drawn between the 
office and the receiving of a share of 
offerings. We consider that the case which 
governs the matter is that reported in 
Balmukand v. Tula Ram (9), In that case 
at p. 399* it has been laid down as fol- 
lows: 

“A distinction must be drawn between cases in 
which emoluments are attached to a priestly office, 
and the cases in which the offierings are made to 
a deity and the persons who receive the same 
have not to render servicea of a personal nature asa 
consideration for the receipt of the offerings. The emolu- 
ments of the former kind are not, in the absence of 
a custom or usage to the contrary, ordinarily trans- 
ferable, for the simple reason that they are in- 
separably connected with a priestly office and it is con- 
trary to public policy to allow such offices to be trans- 
ferred to a person not competent to perform the 
worship, either by private sale or by sale in 
execution of a decree.” 
and on p. 4007: 

“But when the right to receive the offerings made 
at a temple ig independent of an obligation to 
render services involving qualifications of a personal 
nature, such as officiating at the worship, we are 
unable to discover any justification for holding that 
such a right is not transferable. That the right 
to receive the offerings, when made, is a valuable 
right and is property, admits of no doubt and, 
therefore, that right must, in view of the provi- 
sions of s. 6 of the Transfer of Property Act, be 
held to be transferable, unless its transfer is pro- 
hibited by the Transfer of Property Act or any 
other law for the time. being in force.” A 

We adopt this doctrine and accordingly 
we apply this rule of law to the present 
case. In the present case learned Counsel 
for the appellant relied on the fact that 
in the sale-deed on p. 41 at line 10 it 
was stated; “and the paris (turns) of 
officiating at the worship of deities specified 
below and taking offerings made at them.” 
Now it is to be noted that this is merely 
in the recitals and that when the operative 
portion of the sale-deed is examined, it 
does not say more than that there is a 
transfer of 1-5 share in the houses, the 
turns of the worship of the deities and 
the fixed-rate cultivating holdings. It is 
not stipulated that the transferee should 
take part himself in the worship of the 
deities nor is there any mention of personal 


(7) 43 A 35; 57 Ind. Cas, 315; 18 A L J 830; 
2UP LR (A) 278, 

(8) 20 O 0 265; 42 Ind, Cas, 794. 

(9) 50 A 394; 113 Ind. Cas, 224; AI R 1928 
All, 721; 26 A LJ 185, 
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service. In the evidence of Nand Kumar, 
the appellant, there is no statement made 
that there is any necessary connection 
between the receipt of this share of the 
offerings and the actual performance of 
any worship. On the contrary he says on 
p. 1, line 10: 

“There are 18 or 20 servants who look after 
the paris on our behalf. About 4 or 5 of them are 
regularly paid 7 or 8 rupees per month. The re- 
maining servants get something out of the offerings " 

One of these servants has been produc- 
ed, Ganesh, and he states: 

“I am in the service of Nand Kumar and look 
after his paris ...... I get Rs. 10a month, There are 
two or four other servants who are also getting 
Rs, 10. per month.” i 

Evidenco was given in regard to 
Kameshwar and it was stated that he was 
a profligate person, and as his brother 
the appellant says, and there is no state- 
ment made by the appallant that Kamesh- 
war himself did perform any service. We 
consider, therefore, that in the present case it 
has not been proved that there is any con- 
nection between the receipt of this share 
of the offerings and the performance of the 
service in the temples. No doubt in certain 
cases such a connection has been proved 
in regard to other temples; for example 
in Haridas Haldar v. Charu Chandra 
Sircar (10) it was held that at the temple of 
Keli Ghat in Caleutta there was such a con- 
nection and, therefore, that a transfer must 
be made toa limited class and that these 
rights toa share of the offerings were attach- 
able in execution of a Civil Court decree 
but the sale must be to a limited class. 
In the present case it has not been proved 
that there is any such custom or connec- 
tion between the share of the offerings 
and the right to officiate as priest. Accord- 
ingly we do not consider that the decree 
granted by the lower Court to the effect 
that the property is liable to attachment 
and sale should be in any way modified. 

Learned Counsel for the appellant has 
argued a point of law which is not in the 
grounds of appeal and was not in his 
written statement. The point is that 
although the appellant can have the right 
of collections which had been received 
during the lifetime of Kameshwar and 
which might be attachable in execution 
of the decree against his assets still the 
share of the offerings could not be attached 
as those offerings were future income 
to accrue. We donot think that this argu- 
ment can be accepted for various reasons, 

(10) (00 1351: 147 Ind. Cas. 924; A IR 1933; 
a 37 O W N 978; 58 O L J 296R Q 
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' -For one reagon the execution is sought 


against the assets of -_Kameshwar Panda 
in ihe hands of his daughter, defendant 
No. 2. What was in the hands of defen- 
dant No. 2, the daughter of Kameshwar, 
was by inheritance his share and as the 
share produced a certain annual income 
that income may be attached as itis one 
of the assets of the deceased. Secondly 


. the appellant has no right to put forward 


such a claim as he has not put forward 
any claim that he is entitled to any share 
by inheritance from the deceased. For 
these reasons we cannot agree with this 


- argument. 


’ Civil Revision Application No. 166 of 


We, therefore, dismiss this appeal with 
costs. be ake te 
N. Appeal dismissed. 
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Ba U, J. 
A. B.A.R. A. L. CHETTYAR Firu— 
APPLICANT 
versus 

U SIN—Opposits Party 
Civil Procedure Code (Act V of 1908), 0. XL, rr, 1, 2 
—Appointment of interim Recetver—Whether can be 
made in respect of property not subject-matter of 
suit—Property in possession of third party in his own 

right—Receiver, if can be appointed. © 
Normally a Receiver shall not be appointed unless 
it can be shown that by not appointing a Receiver 
the plaintiff will not have the chance of getting his 
debt duly paid in case he ultimately gets 8 decree 
against the defendant, An interim Receiver can be 
appointed of property which need not be the subject- 
matter of a pending suit. If it is found just and 
convenient, a Court can appoint a Receiver of any 
property, provided the plaintiff or the defendant has a 
right thereto. The Court would not, of course, and in 
fact cannot, appoint a Receiver to take charge of prop- 
erty which is in the possession of a third party and 
when that party claims to’be in possession thereof in his 
own right. Consequently, a Receiver can be appointed 
in the case of a suit on & promissory note, even 
in respect of property to which defendant has a right 
provided it is just and convene nt, Dharendra Krishna 
Deb v. Surendra Krishna (1) and Holmes v. Millage (2) 


lained. oy 
AO E App. from an order of the District 


“Court, Insein, dated January 28, 1935. 


Mr. Clark, for the Applicant. 

Messrs. E. Hay and Chan Tun Aung, 
the Respondent. 

Order.—The respondent | sued one 
Suleiman and Yama Gale in Civil Suit 
“No. 7 of 1934 of the Sub-Divisional Court 
-of Taikkyi for the recovery of Rs. 3,432 
alleged to be due as principal and interest 
on a promissory note. The suit was uncon- 


for 
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amount claimed 
was granted with costs. While the suit 
was pending, respondent applied for ap- 
pointment of a Receiver to take charge of 
paddy lying partly in the granary of 
Yama Gale and partly on the threshing 
floor of Suleiman. The bailiff was appoint- 
ed interim Receiver, and he went and tock 
charge of the said paddy. No objection was 
filed by the defendants but the applicant 
Chettyar appeared and objected to the 
seizure of the paddy by the Receiver on the 
ground that the paddy was his and that 
it was seized while it was in his possession 
A formal inquiry was held, and the Sub: 


' Divisional Judge found as a fact that the 


paddy was seized by the Receiver while il 
was in the possession of the two defendants 
The applicant Chettyar took the matter ur 
to the District Court of Insein on appea. 
and fared no better there. The learnec 
Judge of the District Court came to the 
same conclusicnas the Judge of the tria. 
Court on the question of the possession 0. 
the paddy at the time of ils seizure by 
the Receiver. Finding that he is unable 
to attack the concurrent findings of ihe 
two lower Courts on the question of pos: 
session, the applicant Chettyar, through 
his learned Counsel Mr.. Clark, assails 
the whole proceeding relating to the ap 
pointment of Receiver as being null anc 
yoid on the ground that the Sub-Divisiona. 
Court had no jurisdiction to appoint a 
Receiver in a case of this kind. In suppori 
of this contention, reliance is placed or 
Dharendra Krishna Deb V. Surendra 
Krishna (1) and Holmes v. Millage (2). I: 
these two cases are read carefully it wili 
be seen that they do not in the least support 
the contention of the learned. Advocate for 
the applicant. In the first case, the learned 
Judges said at p. 441%: ` ; 

“A simple contract creditor who has no specifier 
charge or no right paid out of a specified func 
cannot in general ask for the appointment of : 
Receiver.” 

In the second case, Lindley, L. J., Bait 
at p. 55-T: 

“We pass now tothose Acts. The only sectio 
expressly applicable to Receivers is s. 25 cl 8,0 
the Judicature Act, 1873, which says that a Receive 
may be ‘appointed by an interlocutory order of th 
Oourt in all cases in which it shall appear to th 
Couré to be just and convenient that such orde 
should be made.’ The order appealed from wa 
made by the Divisional Court under the authorit; 


(1) 34t OW N 440; 129 Ind. Oas. 609; AIR 193 
Cal. 610; Ind. Rul, (1931) Cal. 225. 


- (2) 0893) 1 Q B D 551; 41 W R 354; 57 J P 551; 6 
L T 205. 


—*Page of 3t 0. W. N, — LEd] 
Page of (1893) 1 Q. B, D.—{Ed, 
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Supposed to be conferred by this section. There. is 
no doubt that since the Judicature Act Receivers by 
way of equitable execution can be appointed in pro- 
per cases by all divisions of the High Court on a 


motion or summons, without the necessity of a 
fresh action or suit on the judgment.” 


Now, these cases do not lay down as con- 
tended by the learned Advocate for the 
applicant, that a Court has no jurisdiction 
to appoint a Receiver in a case of this kind, 
but what they do say is that normally a 
Receiver shall not be appointed unless it 
can be shown that by not appointing a 
Receiver the plaintiff will not have the 
chance of getting his debt duly paid in 
case he ultimately gets a decree against 
the defendant. This is exactly in conson- 
ance with the spirit and letter of O. XL, 
r. 1, which inter alia, runs as follows: 
“Where it appears tothe Court to be just and 
convenient, the Court may, by order, (a) appoint 


a Receiver of any property, whether before or after 
decree: ....,..... " 


and r. (2); 
“Nothing in this rule shall authorise the Court to 
remove from the possession or custody of property 
any person whom any party to the suit has not 
a present right so to remove.” 


The rule does not say that a Receiver can 
be appointed only of property which is 
the subject-matter.of a pending suit. What 
it says is that if itis found just and con- 
venient, a Court can appoint a Receiver 
of any property, provided the plaintiff or 
the defendant has a right thereto. It 
would not, of course, and in fact cannot 
appoint a Receiver to take charge of property 
which is in the possession of a third party 
and when that party claims tu be in pos- 
session thereof in his own right. This order 
and the two preceding orders, namely, 
O. XXXVIII, and O. XXXIX, have been 
designedly framed by the legislature in 
„order to secure the plaintiff against any 
attempt on the part of the defend- 
ant to defeat the execution of any 
decree that may be passed against him. 
For these reasons, the application must be 
dismissed with, costs three gold mohurs. I 
do not deal with the question of the ap- 
plicability or otherwise of 0. XXXVIII, 
r. 12, Oivil Procedure Code, inasmuch as 
in the circumstances obtaining in this 
case, this question does not arise. 


D, ; Application dismissed. 
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_ PATNA HIGH COURT 
Criminal Appeal No, 234 of 1935 
November 4, 1935 
Row.anp, J. 
NAWALAL JHA AND ANOTHER— 
APPELLANTS 
versus 
EMPEROR—Opposite Party 

Criminal Procedure Code (Act V of 1898), s, 476— 
Absence of finding that it is expedient in the interest 
of justice that an enquiry should be made—Whether 
in itself fatal to proceedings—Lower Court not ap- 
plying its mind to facts — Duty of Appellate Court— 
Matter in dispute one in which it is dificult to arrive 
at certainty—Criminal prosecutions should be dis- 
couraged—Penal Code (Act XLV of 1860), 8. 193. 

In the case of an order for prosecution under s. 476, 
Criminal Procedure Code, the absence of a finding 
by the lower -Court that it is expedient in the in- 
terest of justice that an enquiry should be made is 
notin itself fatal to the proceedings. Where the 
Court of first instance has not applied itsown mind 
to the facts, the Appellate Oourt may look at them 
independently and in doing so will not make the 
usual presumptions in favour of the correctness of 
the first Court's findings; an order to prosecute should 
not be set aside on purely technical grounds if it 
appears on the facts that the Court below had come 
to a finding as to the desirability of a prosecution 
and the only defect was the omission to use the exact 
words of the section. Nabani Nath Mukerjee v. 
Emperor (2) and Bankey Lal v, Rampadarath 
(3), referred to. 

Where the matter in dispute is one on which it 
would be very difficult to arrive atacertainty or to 
reach any conclusion which can be rated more highly 
than the most likely conclusion on the balance of 
probabilities, it is seldom desirable to launch criminal 
prosecution lightly against every witness who may be 
suspected of having departed from the truth in some 
particular, i? Duet 

Cr. A. from a decision of the District 
Magistrate of Monghyr, dated June 13, 
1935. 

Mr. Sambhu Barmeshwar Prasad, for the 
Appellants. 

Mr. K. K. Banarji for the Assistant 
Government Advocate, for the Crown, 

Judgment.—This is an appeal under 
s. 476-B of the Code of Criminal Proce- 
dure from the order of the Sessions Judge 
of Monghyr directing the prosecution of 
the two appellants and one other person, 
namely, Thakur Prasad and complaining 
against them for the alleged commission 
of offences under s. 193 of the Indian 
Penal Code said to have been committed 
by them in the course of depositions which 
they gave before the Sessions Judge in 
the trial of Junab Khan and others. This 
trial was itself an off-shoot of a Sessions 
trial held by the Sessions Judge of Bhagal- 
pur before whom Junab and others had 
deposed as prosecution witnesses against a 
number of Hindus who were accused of 
murder. In the Bhagalpur trial it was 
alleged that a mob of Hindus on April 2, 
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1934, attacked Muhammadans engaged in 
prayer ina mosque killing three of them. 
The building which was alleged to be a 
mosque was said to have been built for 
that purpose and to have been in use as 
such for three years. ‘The Sessions Judge 
of Bhagalpur acquitted those Hindus and 
found that the house had not been built as 
‘a mosque, that it had been used as a house 
at least until January 15, 1934, and that the 
deposition of the Muhammadan witnesses 
to theeffect that the building had been 
used as a mosque from its erection until 
. January 15, 1934, was wilfully false. It 
was on this finding that the Sessions Judge 
of Bhagalpur ordered the prosecution and 
framed acomplaint against those Muham- 
madan witnesses in respect of the state- 
ments in their evidence to the effect that 
the house had been built as a 
mosque _ and used as a mosque 
prior to January 15, 19384. Out of eleven 
Muhammadans thus ordered to be prosecut- 
ed one died and ten were convicted by the 
Sessions Judge of Monghyr and in the 
course of this trial he had occasion to take 
the evidence of Nawalal, Jamuna Lal and 
Thakur Prasad. It had been the case of 
the Hindus in the Bhagalpur trial that the 
building had never been used as a mosque 
and this was the purport of the evidence of 
these three witnesses. The Sessions Judge 
of Monghyr was of opinion that the evidence 
given by these witnesses in so far as it 
referred to the period after January 15, 
1935, was false and he ordered their 
prosecution and drew upa complaint 
against them on June 13,1935, the very 
date on which he pronounced judgment in 
the Sessions case. The three persons 
concerned were not invited to show cause 
against their prosecution before the filing 
ofthe complaint. One of them Thakur 
Prasad thereafter put in a petition before 
the Sessions Judge explaining that the 
statement that the building in question 
was not used as a mosque during the pe- 
riod after January 15, 1935, did not appear 
in his deposition and that he had not made 
any such statement. On this the complaint 
against him was withdrawn on August 28, 
1935. The other two Nawalal and Jamuna 
Lal have appealed to this Court. 

It is contended on their behalf that the 
Sessions Judge has not recorded any 
finding such as is contemplated by s. 476 
of the Code of Criminal Prccedure to the 
eflect that ke is of opinion that it is expedi- 
ent in the interests of justice that an 
pnquiry should be made into the alleged 
a EREE RR 3 
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offence. It is further contended that thé 
Sessions Judge of Bhagalpur having taken a, 


different view of the facts, the 
Sessions Judge of Monghyr should not: 
have ordered prosecution on what iş 


practically a contradictory finding. It is 
also said that the complaint petition cites 
as witnesses four persons, all. Muham~ 
medans, and three of them disbelieved by’ 
Mr. Lucas himself in the trial out of which 
this prosecution arises. The absence of a 
finding by the Sessions Judge that it is 
expedient in the interest of justice that an 
enquiry should be made is notin itself 
fatal to the proceedings. The position is’ 
clearly stated in Keramat Ali v. Emperor 
(1). The Code intends that prosecution’ 
should only be started under this section- 
when theCourt ordering a prosecution has 
directed its mind towards the matter and, 
formed a definite» opinion that prosecution. 
isin the interests of justice. Where the 
order does not disclose that the Court had. 
paid attention to this matter Rankin, C. J., 
observed : 

“In the present case the learned Sessions Judge 
has taken no pains to do what he is ordered to 
do by s. 476. I look in vain for any recorded 
finding to the effect that ‘it is expedient in the 


interests of justice that an enquiry should be made’ 
into theoffence in this case.’ 


These observations apply to the proce, 
dure of the Sessions Judge of Monghyr.. 
In such circumstances a Bench of the 
Calcutta High Court observed in Nabani 
Nath Mukerjee v. Emperor (2), that the’ 
order under s. 476 should not be main-, 
tained and the head-note goes further and. 
says that “a complaint is not maintainable.”. 
That goes beyond the judgment and cer-, 
tainly beyond anything that has been. 
laid down in this Court. The correct view, 
if I may say so, is that wherethe Court ‘of. 
first instance has not applied its own, 
mind to the facts, the Appellate Court may ` 
look at them independently and in doing. 
so will not make the usual presumptions ` 
in favour of the correctness of the first, 
Court’s findings. As Rankin, ©. J., said 


in Keramat’s case: 

“as the learned Sessions Judge has not records: 
ed that finding I do not feel it is incumbent on- 
me to assume that he properly . considered this: 
matter and come toa right conclusion,” 3 

Ihave myself held in Bankey Lal v. 
Rampadarath (3), that an order to 


(1) 55 O 1312; 113 Ind. Cas. 812; A I R 1928 Cal, 862; 
30 Gr, L J 221; 12 A I Cr. R 142. 

(D AIR 1933 Cal. 147; 144 Ind. Cas, 88:34 Or. 
Ld 684 (1): (1933) Cr, Cas. 224; Ind, Rul. (1933) Oal. 


(3) 14 P L T 635; 147 Ind, Cas, 712; A1R 1933 Pat, 
713; 6R P 370; 35 Or. LI 4004 
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prosecute should not be set aside on pure- 
ly technical ground if it appears on the 
facts that the Court below had come to 
a finding as to the - desirability of a 
Prosecution and the only defect -was the 
omission to use the exact words of the 
section: 

Turning now tothe facts of this case, I 
have -réferred to the judgment of the 
Sessions Judge of Monghyr in the trial of 
Junab Khan and others. for the reasons for 
which he is dissatisfied with the evi- 
dence of the Hindu witnesses regarding the 
use to which the building was put between 
January 15 and April 2. I find that he 
has disbelieved the evidence of these wit- 
nesses not because superior rebutting 
evidence is adduced on the other side, but 
because of some discrepancies in the evi- 
dence of the witnesses and of some epecula- 
tions and inferences as to probabilities 
drawn by the Sessions Judge. I note that 
in the ‘petition of complaint 
Witnesses are cited, all Muhammadans, and 
the only one referred to in the judgment of 
the Sessions Judge asa witness on whom 
he was disposed to place reliance was the 
Sub-Inspector Najmul Hasan; But on 
referring to the judgment it seems that 
the important part of the deposition of 
Najmul Hasan before the Sessions Judge 
and that part which most influenced the 
Sessions Judge in coming to the view that 
the Hindu witnesses regarding the alleged 
Mosque were unreliable was that in which 
he'had stated that he has been informed 
by certain Hindus (whose names he did not 
record and could not give) as to conduct 
of the. Muhammadans after the earthquake 
of.January 15, and the learned Sessions 
Judge also appears to have relied strong- 
ly ona ‘statement of the Sub-Inspector 
that “one Askaran, a Hindu Marwari, had 
made a certain statement to him inconsis- 
tént.with what the Hindu witnesses had 
been deposing. Mr. Lucas had not before 
him the -evidence of those unnamed Hindus 
who had made statements to the But- 
Inspector nor the evidence of Askaran 
Marwari and I am wholly at a loss to 
understand how. the learned Sessions 
Judge could - have permitted the Sub- 
Inspector to give in his deposition any 
evidence at all regarding the hearsay 
statements made to him by persons who 
were not witnesses. Another ground, if I 
understand the judgment correctly, is that 
there has been some development in the 
story told by members of the Hindu party 
{rom~time to time regarding the building 
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in dispute, Now, such developments may 
be very relevant for the purpose of dis- 
crediting a prosecution witness, but the 
position is very different when it comes to 
pulting him in the dock and trying to 
prove him guilty of perjury. He and not 
his opponent will then be entitled to thé 
benefit of any doubt and of any presamp- 
tions that are to be made. : 

In view of these considerations the 
prospects of a conviction in the case insti- 
tuted on the complaint of the Sessions 
Judge of Monghyr are very much more 
remote than they must have appeared to 
him atthe time when he presented his 
complaint, The matter in dispute, that is 
to say, the use to which the disputed 
building was putin February and March 
1934 is one on which it would be very 
difficult to arrive at certainty or to reach 
any conclusion which can be rated more 
highly than the most likely conclusion on 
the balance of probabilities. In a case of 
this nature it is seldom desirable to 
launch criminal prosecution lightly against 
every witness who may be suspected of 
having departed from the truth in some 
particular, My owa opinion on a con- 
sideration of the circumstanzes generally is 
that it is not expedient in the interests of 
justice that the prosecution should pro- 
ceed further. Accordingly I Allow tha 
appeal and direct the complaint to be with- 


drawn. 
N: Appeal allowed, 
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PESHAWAR JUDICIAL COMMIS- 
SIONER’S COURT 
Criminal Revision Application No. 98 
of 1935 
July 15, 1935 
MIDDLETON, J. O. 
MOHAMMAD—DEFENDANT—PRTITIONER 
VETSUS 
Musammat WAHAB JAN —PusIntire— 
. RESPONDENT 

Guardians and Wards Act (VIII of 1890), 8. 34 (e)— 
Order for maintenance of dependant of minor by 
District Judge—Nature of—Minor, if bound by it 
after attaining majority—Sutts Valuation Act (VIL of, 
1887}, 3.8—Plaint determines the value—Hevision— 
Adjudication on point not put forward by plaintiff— 
Revision lies—Jurisdiction—Assumption by Court of 
jurisdiction which it has not got—Froceedings are vord. 
Where an order is passed by the District Judge in 
respect of maintenance of a dependant of a minor 
whose guardian has been appointed, the order is one 
passed under s. 34(e), Guardians and Wards Act, 
whichis ofa temporary nature and is not binding 
when tho minor attains majority, ; 
|| 
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A suit must be valued 
of the plaint. 

Wherethe Court adjudicates upon & case which 
has not been put forward by the plaintiff, it is 
an irregularity in respect of which the revisional 
powers of the High Oourt may be invoked. 

Where the Court itself assumes jurisdiction which 
jt has not got, its proceedings are, void as being 
without jurisdiction. 


C. R. A. from an order of the Additional 
Judge, Peshawar, dated August 2, 1934. 

Messrs. R. S. Mehta and Mangal Sain, for 
the Petitioner. 

Mr. M, Abdul Rauf Khan, for the Res- 
spondent. 


Order.—Musammat Wahab Jan, the 
respondent, sued the petitioner, her step 
son, for one year’s arrears of maintenance 
amounting to Rs. 110. She alleged that 
the rate of maintenace had been fixed at 
Rs. 110 per annum by an order of the 
District Judge (old style) passed at a time 
when her step-son, the petitioner, was a 
minor for whom a guardian had been ap- 
pointed under the Guardians and Wards 
Act. The trial Court framed two issues: (1) 
Is the plaintiff entitled under any order of 
Court to maintenance amounting to Rs. 110 
annually ? (2) To what relief is the plaintiff 
entitled? On Issue No. 1 it found that 
an order of Court passed under the Guard- 
ians and Wards Act in respect cf mainten- 
ance of a dependant of a minor is not bind- 
ing upon the minor on attaining majority, 
in that it is not the finding of a judicial 
Court. It has already been found by a 
Bench of this Court that such an order is 
one passed under s. 34 (e) of the Act, which 
is of a temporary nature and is not binding 
when the minor attains majority. In re- 
spect of Issue No. 2, the trial Court came 
to the conclusion that in view of the cir- 
cumstances of the parties, Rs. 110 per 
annum was a suitable rate of maintenance. 
It Leld that the plaintiff-respondent was 
entitled to .his sum as annual maintenance, 
and therefore granteu a aecree for Rs. 110 
as arrears of maintenance. 

The decision was upheld on appeal and 
the Appellate Judge in doing so merely 
discussed the suitability of the amount. 
The defendant now comes up in revision 
urging that the suit being for maintenance, 
which had not been fixed, necessarily 
included an implied prayer for fixation of 
future maintenance and that therefore the 
value for jurisdiction and court-fee was 
Rs. 1,100 for declaration and Rs. 110 for 
arrears, The trial Court being that of a 
Bub-J udge, Fourth Olass, it has been argued 
for the petitioner that it had no jurisdiction 


according to the nature 
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in the case. Oounsel for the respondent 
urges that the valuation should be fixed 
under s. 7, cl. (1), Court Fees Act, because 
there was no prayer for declaration as to 
future maintenance. He further claims 
that ifit should have been stamped under 
8. 7, cl. (2), even then the present petition 
should not be considered in revision in view 
of the provisions contained ins. 11, Suits 
Valuation Act, which debars appellate and 
revisional Courts from reversing orders on 
the ground that by reason of undervalua- 
tion of the suit, the trial Court had not got 
jurisdiction, unless that objection was rais- 
ed in the Courts below. It is true that 
the. present objection was never raised in 
the trial Court or in the Appellate Court. 
Tam unable to accept the argument raised 
by Counsel-for respondent. The plaint only 
contained a prayer for arrears of mainten- 
ance at Rs. 110 and no prayer for a dee- 
laration. 

A suit must be valued according to the 
nature of the plaint, and in this case the 
suit was correctly valued. There was no 
prayer fora declaration as tothe right of 
maintenance and there was no decree, 
though in order to grant the decree which 
was passed, the trial Court was obliged to 
go into the question and to decide a point 
which did not arise from the plaint. The 
plaint was based on the assumption that 
a tate of maintenance was already fixed by 
a valid order or contract, and this assump- 
tion proved to be incorrect. The Court 
should therefore have dismissed the suit, 
and by going into the question of right to 
maintenance and in fixing the amount of 
such maintenance, it adjudicated upon a 
case which had not been put forward by 
the plaintiff, This was an irregularity 
in respect of which the revisional powers of 
this Court may be invoked, and this is 
not a case in which a Court without juris- 
diction heard a case because the plaint, as 
it stood, was undervalued. 

The Court itself assumed jurisdiction 
which it has not got, and its proceedings 
are, therefore, void as being without juris- 
diction. On the other hand, the point now 
raised was never raised by the petitioner 
in the trial or in the Appellate Court. 
The petitioner has allowed the plaintiff, who 
apparently was acting bona fide, to spend 
money and waste time over litigation by 
not raising a plea available to him at the 
trial. In these circumstances whilst I must 
accept the petition, I feel that the plain- 
tifl-respondent has every right to the most 
lenient treatment possible. I accordingly, 
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order as follows: The decree is hereby 
set aside. The plaintiff is permitted to 
amend’ her plaint so as to include a prayer 
for declaration as to her right and as to the 
amount of maintenance; upon the Plaint 
being so amended’ the trial Court will 
return it for presentation in a Oourt having 
jurisdiction. The costs of the litigation in 
all three Courts up to the present stage are 


allowed to the plaintiff-respondent as 
against the defendant-petitioner. 
D, Decree set aside. 


— 


PATNA HIGH COURT 
Civil Revision No. 192 of 1935 
October 16, 1935 

Wort, J. 

SHREE SHREE NARAYAN THAKUR 
Turouga Tae SHEBAITS— 
PETITIONER 

versus 
Shreemati KAMALRANI DEBI AND 
OTAERS-—OPPOSITE Party. 
Bengal Land Registration Act (VII of 1876), ss. 52 


to 5i—H fect of ss, 52 to 55—Duty of officer to investi-` 


gate into possession—Reference to Civil Court— 
Irregular or illegal exercise of jurisdiction by 
Land Registration Deputy  Collector—Whether 
affects jurisdiction of Civil Court, 

The effect of ss. 52 to 55, Land Registration Act, 
is that when an application is made for registration 
of a name under the Land Registration Act, a notice, 
which is a general notice, is issued by the Collec- 
tor,and ontheday mentioned in that notice the 
Collector or his Deputy proceeds to consider the 
objections to the application; the officer deciding such 
matter has to investigate into the possession of either 
the applicant applying for his or her name to 
be registered or the objector, Section 55 also 
provides for the dispute to be sent to and deter- 
mined by a Civil Court in the event of the Collector 
finding that the matter isone which can be better 
determined by that Oourt. {p 821, col. 2.) 

Under the Land Registration Act the Land Re- 
gistration Deputy Collector must come to the con- 
clusion: as to the possession of one or the other party, 
the applicant or the objector. The Oivil Court has 
jurisdiction to. entertain a matter referred to it by 
the Land Registration Deputy Collector and how- 
ever irregular or illegal the exercise of the: Land 
Registration Deputy Collector's jurisdiction may have 
been, that does not affect the jurisdiction of the 
ivil Oourt. [p. 822, col, 2.] 


O. R' from an order of the Subordinate 
Judge of Gaya, dated February 23, 1935. 

Messrs. B. C. De and K. K. Banarji, for 
the. Petitioner. 

Messrs. S. M. Mullick and L. K. Chau- 
dhury, for the Opposite Party. 
_ dudgment.—This rule is directed 
against the order of the Subordinate J udge 
made under a reference by the Land Regis- 
tration Deputy Collector to the Civil Court 
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and purporting fo be made under s. 55 of 
the Act. 

The contention of Mr. De, with whom 
appears Mr. Banarji, on behalf of the 
objector in those proceedings and the 
petitioner before me in support of the. 
rule, is that the order of the Land Regis- 
tration Deputy Collector is entirely without 
jurisdiction. This point depends upon the 
construction of the sections of the Land: 
Registration Act, more particularly s. 52 
to 55. The effect of those sections is that 
when an application is made for registra- 
tion of a name under the Land Registra- 
tion Act a notice, which is a general 
notice, is issued by the Collector, and of 
the day mentioned in that notice the 
Collector or his Deputy proceeeds to con- 
sider the objections to the application. It 
is quite clear from the Act and perhaps 
even clearer from certain authorities parti- 
cularly the decision in Umatul Mehdi v. 
Kulsum (1) that the officer deciding such 
matter has to investigate into the posses- 
sion of either the applicant applying for 
his or her name to be registered or the 
objector. It is unnecessary to enter into 
various details which the Collector might 
have to consider, such as whether the 
applicant or the objector is in possession 
by reason of succession or otherwise, fand 
it will suffice to state that the only question 
that the Court has to consider is the 
question of possession. 

The most important section for the 
purposes of this argument iss. 55 which 
contemplates a consideration of the ques- 
tion to which [ have referred and also 
the possibility of the Land Registration 
Court being unable to come to any con- 
clusion as to the matter in hand, viz., the 
question of possession. Having arrived at 
that stage the section proceeds to state: 
“The Collector shall determine summarily 
the right to possession of the same, and 
shall deliver possession accordingly, and 
shall make the necessary entry in the re- 
gisters". Now the words preceding the 
ones I have just read are: “and if it is 
not proved to the satisfaction of the Collector 
that any person is ir possession of the 
interest in dispute”. 

Now it is the contention of the petitioner 
before me that in this case the condition 
precedent to a reference to the Civil Court 
does not exist. I should have stated 
before making that observation that the 
sub-paragraph of the fifty-fifth section 
part of which I haveread, provides for 

(1) 35 O 120; 120 W N 16; 8 OL J 2 45. 
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the dispute ijobesent to and determined 
by a Civil Court in the event of the 
Collector finding that the matter is one 
which can be better determined by. that 
Court. As I, was ‘stating the contention is 
that the condition precedent for this re- 
ference to the Civil Court does not -exist. 


gistration Court came.to the conclusion that 
the applicant was in possession and made 


order accordingly. Then the Deputy Col-’ 


lector . with appellate powers came, - on 


appeal, tò a somewhat different, conclusion: 


and . was of opinion that the applicant. 
was not in possession. I. must say in ad-, 
vance that after reading the order of the 
Deputy .Collector it is difficult to say that 
he expressly found that nobody was. in, 
possession, or, to put it .more accurately,, 
that he was not satisfied that any person 
was in possession within the meaning of 
s. 55,’ But he. does state specifically that 
he is not satisfied with the evidence of 
the applicant and he would have proceed- 
ed to determine summarily the question of 
the right to .possession had it not been’ 
that he was of the opinion that that matter 
would be better determined by a Civil 
Court, and accordingly he made the re- 
ference, Now, as I have stated, Mr. De 
and Mr. Banarji, appearing on behalf of 
the petitioner. have both contended that 
not having come to any specific finding 
that possession was not found either with 
the applicant of the objector, the order of 
the Land Registration Deputy Collector 
was without jurisdiction, and, if that order 
was without jurisdiction, the order of the 
Subordinate Judge was also without: 
jurisdiction. Had I been forced to come toa 
conclusion on the matter, I certainly should 
have been inclined to hold that by reason 
of e. 62 ofthe Act I am powerless so far 
as this order of the Subordinate Judge is 
concerned, The words of the latter part. 
of s. 62 seem to me to be exhaustive. 
Referring to the order of the Civil Court 
the section says ‘it shall be final not 
subject to any appeal or order for review’. 
There may be a different view held in 
some High Courts, but I am content in. 
this case in leaving the matter there as 
in the circumstances it is quite unnecessary 
for me to determine that point. : 
There are two aspects of the case one 
that Mr. De has argued and the other 1s 
a purely legal aspect of the matter. The 
first aspect as I call it is this that thé 
Court referring the matter to the Sub- 
ordinate Judge has come to no conclusion 
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as to the possession of the objector. Tt 
is true that there is no express conclusion. 
to that effect, but it is rather difficult for 
me to believe that the Land Registration 
Deputy Collector was s^ ignorant of his’ 
business that he failed to decide the 


. only question which came before him, the 
What happened was that the first Land Re- : 


question of possession of the applicant as 
well as the objector I assume (as he is" 
fallible) that he was quite unaware of or 
had forgotten the provisions of 8. 55. of 
the Act, and that in order to give him 
jurisdiction he either had to come toa 
conclusion or failed: to come to a con- 
clusion as to possession of either party. 

But Mr. Sushi] Madhab Mullick appearing 
for the respondent, contends that taking all 
the facts and circumstances into consider- 
ation it could only be held that a conclu- 
sion was definitely come. to (although not 
specifically stated) that the objector had 
not satisfied thé Court that he was in 
possession. If Thad to express an opinion 
(although Ido not propose to. decide the 
case on this point), I should feel inclined to 
hold first that the applicant was found to 
be in possession and secondly, although, 
the objector could have questioned that. 
order, he let it go and made no ecmplaint - 
as to ‘its validity. But it seems to me that ` 
the case can and must be decided on 
an entirely different ground. ee 

There is abundant authority and I 
think the Act itself is quite clear in. 
favour of Mr. Des argument that .the. 
Land Registration Deputy Collector must. 


“come to the conclusion «8 to the possession - 


of one or the other party--the applicant: 
or the objector. The authority. of this, 
Court is the decision in Ali Zamin Vv. 
Muhammad Akbar Ali (2),where the ques- 
tion of the proper construction of the section” 
was considered. There is also an authority, 
of the Calcutta. High Court on the same- 
matter upon which Mr. Derelies, viz., 
Umatul Mehdi. v. Kulsum  (1),. which T 
have already cited. There is yet another. 
case to which reference must be-made—the. 
case of Kapleshwar.Jha v. Raghunandan 
Prasad (3), which is on a more limited 
point to whichI shall ina moment refer. 
But Lam assuming it for the moment that- 
Mr. De's argument is well founded, namely” 
that in order to give the learned Land. 
Registration Deputy Collector. jurisdiction 
he ‘niust cometo some conclusion or fail, 
- (2) 1 Pat. 68; 65 Ind. Cas, 135; 3P L T 406; AIR 
1922 Pat. 315. nee 

(3)4 PLT718: 74 Ind. Cas. 474; 1 Pat. L R 37Q;. 
ATR 1924 Pat. 134, | . 4 gas 


wet was 
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. to do so as to the possession of the applicant 
„or the objector. In this connection I refer 
tothe recent decision ofthe Chief Justice 
‘of this Court in Janmejoy Pati v. Gopinath 
. Bharthi (4), which as regrads the provisions 
‘of the Act is in consonance with two Divi- 
-Bional Court cases to which I have referred. 
‘The decision does not mention them and 
unfortunately contains a mis-statement 
(whether as result of wrong reporting or 
not, I cannot say) as to the powers of a 
‘Civil Court. The learned Chief Justice is 
reported to have stated “It is very clear 
that neither the Deputy Collector nor the 
-Civil Court to which the question is re- 
‘ferred under s. 55 has the right to enter 
into a question of title.” The only ques- 
.tion which the Civil Court has a right to 
is the question of title that is the only 
question referred to it. But although the 
judgment ofthe learned Chief Justice is 
the judgment of a Single Judge and a 
judgment which fails to notice certain 
cases which J suppose is due tothe fact 
that they were not called to his attention, 
that judgment together with another point 
-in my judgment dispose of this case. Now 
assuming everything in Mr. De's favour, a 
“Very nice question arises. It cannot be 
-contended for a moment that the learned 
Land Registration Deputy Collector had 
no jurisdiction to refer this matter to the 
‘Oivil Court. The Act expressly gives him 
that jurisdiction. He may have exercised 
it in an irregular manner, and, if Mr. 
De’s argument hasto be acceded to, that 
is what has been done. His exercise of 
jurisdiction comes within his power but 
in the circumstances (to use the words of 
‘s. 115 ofthe Code of Oivil Procedure) the 
jurisdiction might have been exercised 
‘illegally or with material irregularity’. 
‘But that in my judgment would not affect 
the jurisdiction of the Civil Court. 1f the 
Jearaed Land Registration Deputy Col- 
lector had no jurisdiction to excercise the 
power or in other words, if the statute had 
given him no jurisdiction to refer a matter 
of this kind to a Civil Court, then in that 
‘case the Civil Court could have no juris- 
diction at all. But itis impossible to say 
that the Civil Oourt could not entertain a 
matter referred to it by the Land Regis- 
tration Deputy Collector. However irre- 
gular or illegal the exercise of the Land 
Registration Deputy Collector's jurisdic- 


tion may have been fhat in my judgment . 


does not affect the jurisdiction of the Civil 
Court. The cases referred to, do not, I 
| 4) 13 PL T728; 141 Ind, Cas. 477, 5 
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that matter, 
That would be in my judgment one reason 
why it would have to be held that in this 
case this Court has no jurisdiction to 
interfere. 

But there is yet a further aspect of this 
case and I decide that part of the case on 
the assumption thatthe view that I have 
just expressed is erroneous and that the 
jurisdiction of the Civil Court is affected 
‘by the irregular exercise of jurisdiction 
bythe Land Registration Deputy Collector, 
Iam assuming that the order of the Sub- 
ordinate Judge is without jurisdiction but 
the authorities to which I have referred 
have established and indeed so far as this 
question is concerned, there are numerous 
decisions of this Court which have not been 
noticed by the learned Chief Justice in the 
case reported inthe thirteenth volume of 
the Patna Law Times that whatever s. 115 
of the Code of Civil Procedure provides 
the practice of this Court is not to inter- 
fere where there is any other remedy open 
to the petitioner. It is referred to as being 
the practice of the Oourt for the reason 
I suppose that s. 115, provides, that the 
jurisdiction shall not be exercised where 
an appeal lies: in other words there may 
be cases where there is no appeal within 
the meaning of 8. 115 of the Code, but 
there may be some other remedy and it is 
the practice of this Court in those circum- 
stances not to exercise its revisional powers 
in favour of the petitioner. Now there is 
and was another remedy in this case. 
Section 59 gives a rignt to the losing party 
to bring aregular suit and it comes to 
this that this is nothing more than a dis- 
pute between the two parties as to who 
should bring that suit: that is all that it 
amounts to. If I exercise my discretion 
in favour of the objector, the petitioner 
would be forced to bring the suit, and if I 
decide this case in favour of the petitioner, 
the objector would be forced to bring the 
suit. I do not think that this Court should 
exercise its jurisdiction in orderto decide 
the (sic) this question between the two parties 
who are litigating. 

But there is yet another aspect of the 
case which has some bearing on the 
original question, namely, whether the 
Land Registration Deputy Collector de- 
cided the question of possession of the 
objector. The fact that the Deputy Col- 
lector’s order was made to. which objection 
was taken although of course there was no 
that the finding in 


appeal that the applicant’s possession had . 
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not heen established and also, according 
to Mr, De, no conclusion was come to as 
to the objector's possession entitled the 
objector to appeal under the third clause 
of 5.85 ofthe Land Registration Act 
which provides that an appeal lies to the 
Commissioner of the Division ‘against every 
order passed inappeal which modifies or 
reverses the order appealed against’, If 
it had been an order of reversal and 
the objector had objected to it, he could 
have applied to the Commissioner under 
the penultimate clause of s. 85. The or- 
der was against the objector in the sense 
that it was an order which did not find 
him in possession in which case his name 
would have been registered. The petitioner 
took no action, and in my judgment, ‘it is 
Impossible to come to the conclusion that 
this is a fit and proper case where even if I 
hold the view that the orderof the Land Re- 
gistration Deputy Collector was without juris- 
diction, I should exercise my jurisdiction 
under the revisicnal powers in favour of 
the petitioner. 

In all the facts and circumstances of 
the case, I think the Rale must be dis- 


charged with costs hearing fee five gold. 


mohurs. 


N. Rule discharged. 
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be referred" and not otherwise. If it is not in respect 
of thesame matter which is agreed to be referred, 
there can be no stay of the suit, and therefore there 
can beno question that the arbitrators are functus 
oficio untilsuch suitis stayed. The main point 
therefore which the Court has to see is, whether or 
not the suit which has been filed and which is said 
to render the arbitrators functus officio, falls within 
the submission to arbitration. If it does not, the 
suif cannot be stayed. Hence its continuance does 
not render the arbitrators functus oficio and their 
award void. 

Where one of the parties who have agreed to refer 
the dispute to arbitration files a suit praying for a 
declaration that the other party has noright to refer 
any matter to arbitration and that the arbitrators 
have no jurisdiction to arbitrate in any matter relating 
to agreements between the parties, their claim strikes 
at the very root of the submission clause, but does not 
come within thesubmission clause as to render the 
arbitrators functus officio. Thefact thatthe other 
party has applied for stay of suit under s, 19 and that 
the application is pending, does not affect the ques- 
tion nor does the fact that the other party objecting 
tothe award has instituted a suit, subsequent to the 
filing of theaward. Manrov. Bognor Urban District 
Council (4), Jai Narain Babu Lal v. Naraindas 
Jainimal (5) and Messrs. Donald Graham & Co. v. 
Messrs. Basantram (6), followed. 

Where objections to an award are preferred in a 
Court, no application under s. 10, Civil Procedure Code, 
for stay of proceedings lies on the ground that a suit 
in respect of the same subject-matter has been in- 
ey in another Court by the applicant. [p. 826, 
col. 

Where the arbitrators have jurisdiction they can- 
not be guilty of misconduct in proceeding with the 
arbitration during the pendency of the suit in respect 
of the same subject-matter, 

Where an award filed in Karachi Court has been 
made under the Arbitration Act, which applies to 
Karachi and notin consequence of the notification 
issued under the Punjab Act I of 1911, so far as the 
Karachi Oourt is concerned, all that the Court has to 
see is, whether the cause of action ora part ofthe 
cause of action which forms the subject-matter of the 
award arose within the jurisdiction of the Karachi 
Court. 4 

Where one of the parties to an arbitration is a cor- 
poration registered under the Companies Act, s. 152 
(3, of that Act applies and any award obtained by 
it may be filed under the provisions of the 
Arbitration Act, Beharilal Madho Prasad v. Sirsa 
Trading Co, Ltd. (8) and Ruplal Agarwala v. Dhansar 
Coal Co. (9), followed. 

Where each of the many contracts 
samesubmission clause, there is no reason why a 
single award should not be made in respect of 
different contracts, . 

Where it is abundantly clear from the conduct of 
the objectors that they had no intention of appearing 
before the arbitrators, the arbitrators) are justified 
In proceeding ex parte. 4 

Mr. Pahlajsing B. Advani, for the Res- 
pondents No. 1. 

Mr. Dipchand Chandumal, for the Respon- 


dents No. 2. 


Order.— These are objections to an 
award. The main objection is that as before 
the date on which the arbitrators proceed- 
ed with the reference a suit had been filed 
in the Amritsar Court in respect of the 


contains the 
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same cause of action, the arbitrators were 
functus officio and could not proceed with 
the reference until and unless the Amritsar 
Court had stayed the proceedings before 
it. Reliance has been placed on Doleman 
& Sons v, Ossett Corporation, (1) Messrs. 
Mistut Bussan Kaisha, Ltd. v. Totaram, (2) 
and Messrs. S. R. Malotra & Co. v. L. Sukh- 
dayal Kapoor (3. A copy of the plaint 
filed by the objectors in the Amritsar Court 
has been produced and is Ex.7/1. This 
is not the first case of its kind where an 
attempt has been made to stcp arbitration 
proceedings by similar devices. In some 
instances the device adopted has succeeded 
and in others it has failed, depending 
upon the nature of the claim put forward 
in the suit. Uncer s. 19, Arbitration Act, 
a suit can only be stayed when it is “in 
respect of any matter agreed to be-referr- 
ed” and not otherwise. If it is notin 
respect of the same matter whichis agreed 
to. be referred, there can be no stay of the 
suit, and therefore there can be no question 
that the arbitrators are functus officio 
until such suit is stayed. 

In Monro v. Bognor Urban District Coun- 
cil, (4) an application was made to stay a 
suit filed by Monro (a contractor) for a 
declaration that the contract made by him 
withthe defendants was void having been 
induced by misrepresentation and that he 
was entitled to damages. The contract 
contained an arbilration clause. The trial 
Oourt granted a stay of the suit, but the 
Court of Appeal set it aside; and Bankes, 
L. J., pointed out that the only question 
before the Court was whether the claim 
which was brought—whether it was good, 
bad or indiferent—came within the submis- 
sion to arbitration, and said:— 

“Tt is a claim for damages for fraudulent mis- 
representation whereby the plaintiff was induced to 
enter into the contract, and there are claims for con- 
sequent relief, These are put inthe form ofa claim 
for work and labour done, but the essence of the 
claim is that the plaintiff is asserting that he was 
induced by fraud to enter into the contract, and that 
as a consequence the contract never was binding. If 
that is the nature of the claim, it seems to me plain 
that it does not come within scope 
of the submission, and it is no answer to say 
that the plaintiff has mistaken his remedy and that 
he ought not to have brought this form of claim, 


and that he cannot substantiate it or that if you look 
into it you will find that he ought to have brought a 


(1) (1912) 3 K B 257; 81 L J K B 1092; 107 L T 581; 
76 J P 457; 10 LG R915. 
(2).17 S L R 228; 87 Ind, Cas. 83; AI R 1924 Sind 


146. 
AT 235 L R 427,112 Ind, Oas. 318; ABI R 1928 Sind 
169 


(4) (1915) 3 K R 167; 84L J K B1091;112 LT 
969; 79 J P 286; 59 S J 348; 13 L J R 431. 
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different action altogether, and if he had, it would 
have been plain that it came within the submission,” 

This case was followed by Sir Shadi Lal, 
C.J., and Campbell, J., in Jai Narain 
Babu Lal v. Naraindas Jainimal (5), where 
it is said : 

“Although an arbitrator has no authority to 
adjudicate upon a matter which has already been 
made the subject of an action, unless the person 
bringing the astion consents to the jurisdiction of the 
arbitrator, but there isno rule that when an action 
has been brought in respect of a contract containing 
an arbitration clause, and has not been stayed, then 
an award made by an arbitrator upon a dispute 
coming within the clause is ultra vires irrespective of 
the question whether that dispute was or was not a 
matter in controversy in the action What has to 
be seen in each case is whether the matter referred 
to arbitration has been submitted toa Court of com- 
petent jurisdiction.” 

In the Lahore case the factum and 
validity of the contract were matters which 
were in dispute in the suit and the 
Court held that as the arbitrators had no 
authority to determine these matters, their 
award, although made’ after the filing of 
the suit, was not without jurisdiction, 
Both these cases have been referred to with 


approval by me in Messrs. Donald 
Graham & Co. v. Messrs. Basantram 
107 Ind. Cas. 220 (6), Nothing has 


been said by the learned Advocate who 
appears for the objectors tomake me change 
the view I took in the case referred to 
above. The main point therefore which 
the Court thas to see is, whether or not the 
present suit which has been filed and which 
is said to render the arbitrators functus 
officio falls within the rule laid down in 
Monro's case (4). The prayer clause in the 


plaint reads: 
the 


“That plaintifis respectfully pray 
that a declaratory decree declaring that 
defendants No. 1 have no right to refer 


any matter, relating to the agreements mentioned in 
the list attached herewith, upon which the defendants 
allege to have suffered on re-sale a loss of Rs. 10,521-7-10 
to abitration; that defendants No. 2 and/or his 
successor and/or his representative or substitute has 
no right, and power to arbitrate in respect of the 
above-mentioned agreements; that defendants No, 1 
have no power to nominate an arbitrator on behalf 
of the plaintiffs; that any appointment or arbitration, 
if it may have taken place, is illegal and void; and 
that any appointment and or arbitration does not 
affect the rights of the plaintiff; and declaring further 
that the arbitrator and/or arbitrators have no 
jurisdictonin any matter relating to the agreements, 
be passed in their favour against the defendants with 
costs of this suit. Should the Honourable Court be 
of opinion that the plaintiffs are entitled to some 
other relief as well, they hereby also pray for it.” 

It is clear from this para. that the plain- 


tiffs have struck at the very root of the 
(5) 3 Lah, 296; 69 Ind. Cas. 583; A IR 1922 Lah, 
9 


369. 
(6) 107 Ind. Qas. 220; 22S LR 429; AI R 1928 Sind 
9 
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submission clause. Their case is that the 
contracts containing the submission clause 
were obtained by misrepresentation and 
fraud and that therefore neither the contracts 
‘nor the submission clause contained therein 
are binding upon them. In the alternative, 
they say that the contracts were subsequent- 
‘Jy rescinded and therefore also the arbitration 
-clause was rescinded and became inoperative. 
It is no doubt true that in certain para- 
graphs of the plaint there is a mention of 
‘some of the'goods imported by respon- 
‘dents No. 1 being not in accordance with 
“thé contracts. No prayer has been made 
and no relief sought on the strength of those 
‘allegations and those allegations need not 
-therefore be considered. Under the circum- 
stances the present case falls within the 
Yule laid down in Monro’s case (4); and, to 
‘use the words of Bankes, L. J 

“Tt igno answer to say that the plaintiff has mistaken 
‘his remedy and that he ought not to have brought 
‘this form of claim...... or that if you look into 
‘it you will find that he ought to have brought a 
different action altogether, and if he had, it would 
‘have been plain thatit came within the submis- 


“Bl0N, 

< Probably the objectors have suffered no 
‘damages and could not therefore claim 
‘any damages from respondents No. 1. 
‘They wanted to avoid a decision at the 
‘hands of the arbitrators and forestalled res- 
‘pondents No. 1 by filing a suit in the Amrit- 
sar Court in which the only relief they have 
‘claimed or perhaps the only relief which 
‘they could claim is the one referred to 
‘above. They must stand by it and cannot 
‘now be allowed to urge that they could 
‘have asked for other reliefs as well and 
that such reliefs fall within the submission 
‘clause, merely and solely on the ground 
‘that in certain paragraphs of their plaint 
.they have also referred to the fact that 
‘respondent No. 1 had not supplied goods 
“in accordance with the contracts, If they 
“are able to succeed in their suit and the 
Court holds that the submission clause was 
-not binding upon the objectors, the award 
goes and nothing more need be said about 
‘it.’ If on the other hand the objectors are 
not able to get a declaration that the 
‘arbitration clause was invalid, then in that 
‘ease the award stands and they have to 
‘thank themselves for not appearing before 
‘the arbitrators and putting forward their 
claims. 

Mr. Dipchand has relied upon an ap- 
plication made by respondent No. 1 in the 
Amritsar Court under s. 19, Arbitration 
Act, That application was made after the 
‘award was’ -passed and appears to have 
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been made ex majore cautela sò that 
the event of the award being set aside, 
respondents No. 1 could proceed with an- 
other arbitration pending the disposal of 
the suit filed by the objectors. That ap- 
plication is still pending, but it does not 
at all affect the question at issue, Mr. 
Dipehand has also filed a copy ofa plaint 
in a suit instituted by the objectors in 
the Amritsar Court to have the award set 
aside, But that again does not affect the 
question. That suit was instituted sub- 
sequent to the filing of the award in this 
Court and whatever may be its result,’ it 
does not prevent the award being enforced 
pending its dec’sion. It may also be 
observed that no application for stay’ of 
proceedings in this Court has been made 
under s. 10, Oivil Procedure Code, nor 
could any such application be made in 
view of the decisions in Messrs. S. R. 
Malotra & Co. v. L. Sukhdayal Kapoor 
112 Ind. Cas 318 (3) and In re Srikrishna 
Khanna & Brothers 149 Ind. Cas. 1169 (7). 
The objectors have also raised objections 
on the merits, but there is no substance 
in any of them. - These objections may be 
dealt with very briefly. 

It is urged that this Court has ‘no 
jurisdiction to order the award to be filed, 
because the contracts on which the award 
is based were void, having been obtained 
by misrepresentation and fraud. But no évi- 
dence has been led to prove that there 
was any misrepresentation or fraud. It is 
further said that the contracts were can- 
celled by mutual consent and thera was 
no subsisting submission clause. But there 
is again no evidence on this point. The 
allegation that the arbitrators are guilty 
of misconduct in proceeding with the 
arbitration during the pendency of the 
Amritsar suit hardly requires comment. 
Either the arbitrators had jurisdiction to 
proceed with the matter, or not; if they 
had, their award cannot be challengéd 
on the ground of misconduct; if they had 
no jurisdiction then of course the award 
goes. Nothing has been said with regard 
to the objection that Mr. Martin was 
appointed as an arbitrator before the expiry. 
of seven clear days and that his appoint- 
ment was, therefore, not in accordance with 
the terms of the submission clause. ` No- 
thing has also been said with regard to the 
appointment of Mr. Godbert being void 
for the reasons stated in objection No. 6. As 
a matter of that Mr, Dipchand has given. up 


it) 149 Ind. Oas, 1169; A I R193! Sind 38:6 R9 


in 


objections Nos, 5 and 6-and so nothing need 
be said about them. Objection No. 7: This 
objection -is easily disposed of. In. the 
first place, the argument that the Punjab 
Act I of 1911 gives exclusive jurisdiction 
to the’ Courtsin the Punjab to file awards 
against Punjab constituents is not borne 
out, by the Act.. The Act purports to extend 
the Arbitration Act within the limits 
notified by the Local Government under 


s.:2-of that Act to written agreements, 
submissions or references in which 
thè- parties expressly declare ` that 


it ‘shall apply. But the present award 
has been made under the provisions of 
the,- Arbitration Act which applies to 
Karachi and not in consequence of the noti- 
fication issued under. the Punjab Act. So 
far as. this Court is concerned, all that 
the. Court has tosee is, whether the cause 
of action or a part of the cause of action 
which forms the subject-matter of the 
award arose within the jurisdiction of the 
Karachi Court; and there can be no doubt 
that a part of the cause of action in respect 
of each of these contracts arose here. Not 
only was payment against the goods to be 
made at Karachi but the goods were 
déliverable at Karachi although „the goods 
were subsequently forwarded to Amritsar 
at the request of the objectors. Apart 
from this it would appear that Grahams 
Trading Co. India, Ltd., being a cor- 
poration registered under the Companies 
‘Act,s. 152 (3), Companies Act, applies 
‘and that any award obtained by them 
may be filed under the provisions of the 
Arbitration Act in this Court: Beharilal 
Madho Parsad v. Sirsa Trading Co., Ltd. (8) 
and Ruplal Agarwala v. Dhansar Coal Co. 
136 Ind. Cas. 445 (9). Objection No. 8 isa 
stale objectionand has been repeatedly dis- 
allowed by this Court. It urges that one 
‘award in respect of several contracts i8 in- 
valid. But each of the contracts contains the 
same submission clause and there is no 
reason why a single award should not be 
‘made in respect of different contracts. 

In the 9th objection the objectors com- 
plain that the arbitrators were not justi- 
fied in proceeding ex parte and that they 
had misconducted themselves in not giving 
sufficient opportunity to the objectors to 
appear and adduce their evidence. But 
in view of the objectors’ letter Ex. 7/3, 
there can. be no doubt that the arbitrators 


(8) 14 Lab. 249; 141 Ind, Cas. 64, A I R 1933 Lah. 
44; 38P L R 1048; Ind. Rul. (1933) Lah: 57. 

_ (9).136 Ind. Oas, 445; AIR 1933 Pat. 49; 13PLT 
469; Ind. Rul, (1932) Pat, 109, 


were justified in proceeding ex parte. Not 
only had the objectors attempted, although 
unsuccessfully, to take the case out of the 
hands of the arbitrators by filing a suit 
in the Amritsar Court, but in Ex. 7/3 
which appears to have been written by 
a lawyer, they gave notice to the arbitra- 
tors that as the matter was sub judice the 
arbitration proceedings were illegal; and 
that if notwithstanding that fact the 
arbitrators wished to proceed ex parte 
“with their illegal arbitration in an arbi- 
trary manner” they should allow the 
eh aa an opportunity to lead evidence 
an ; 

“this will enable us to request you in time to issue 


a commission for recording the evinence of local 
witnesses.” ` ; 

The object of the notice was not -far 
to seek. The objectors knew that the 
arbitrators could not issue a commission to 
examine witnesses and that it was the duty 
of the parties to bring down their witnesses 
before the. arbitrators. It is abundantly 
clear from the conduct of the objectors and 
their letter that they had no intention of 
appearing before the arbitrators. Under 
the circumstances the arbitrators were justi- 
fied in proceeding ex parte. These objections 
therefore fail and are dismissed with costs, 
Mr. Dipchand wants it to be noted that 
he did not offer evidence on objection No. 3 
which relates to the award being void 
having been obtained by misrepresent- 
ation and fraud and the contracts being 
cancelled by mutual consent because hig 
suits inthe Amritsar Court were pénding. 
Whatever may be the reasons which led 
Mr. Dipchand not to call evidence in 
support of this objection, I am not con- 
cerned withthem. No leave was obtained 
from me to withdraw any objection which 
had been filed, and it is doubtful that 
any such application made would have been 
granted. I am also not concerned what 
effect my finding on this objection has on 
the suits which are pending in the 
Amritsar Court. Whether the Amritsar 
Court would be competent to deal with 
those suits or net in view of my findings 
is a question for consideration of that 
Court. If that Court holds that it is com- 
petent to deal with the matters in issue 
before me and gives a declaration that 
tte award is invalid, the award no doubt 
goes. But. if that Court comes. to a con: 
trary conclusion, whether on the merits or 
on the plea of res judicata, the objectors 
have to thank themselves for it. = 
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PATNA HIGH COURT | 
Appeal from Original Order No. 199 of 
1934 and 
Civil Revision No. 439 of 1934 
September 2, 1935 
. Monammap Noor AND SAUNDERS, JJ. 
GOBARDHAN MUKBARJI— 
PETITIONER—APPELLANT 
versus 
SALIGRAM MARWARI AND GTHERS— 
i _ OBJECTORS — RESPONDENTS 
Civil Procedure Code (Act V of 1908), O. XXU, 
rr. 3, 10—Assignee from deceased partu—R. 3,if applies 
—Rr. 3 and 10, distinction between— Discretion to give 
leave to continue suit — Assignment by party already 
on record—R. 10, if applies—‘Party’,.meaning of— 
Legal representative transferring interest to another 
—Such third party, if can be permitted to continue 


surt. 

Order XXII, r. 3, Civil Procedure Code, deals with 
substitution after the death of a party and does 
not apply to a man who does not come in as a 
legal. representative of a deceased party: but as an 
assignee from him, Where the right claimed did 
not accrue to the claimant on the death of the 
plaintiff but on a transfer made to him by her in 
her lifetime, he cannot come in as a man entitled to 
have his name subatituted in consequence of the 
death of the original plaintiff, By obtaining a 
Jease from a person, one cannot become that person's 
Jegal representative. 

There is a difference between O. XXII, r. 3 and 
r. 10. In case there isa death of a party toa suit, 
the Court, on a proper application, is bound to 
substitute the legal representative of the deceased 
party under r. 3 while r. 10 refers to cases of assign- 
ment, creation or devolution of an interest during 
the pendency of a suit other than on death, etc. 
_ Order XXII, r, 10, applies to cases in which there 
has been an assignment by a party who is already on 
the record. Chunanghat Kallian Kuiti Amma v, 
Kallingal Tarvad Karunavan (2), applied. 

Rule 10 empowers the Court to give leave to a 
person who has taken an assignment from a party 
to continue the suit. The “party” there refers 
to a party already on the record. It will be 
defeating the object of the law if the legal representa- 
tive of a deceased party instead of coming forward 
and himself taking up the responsibility of. the suit 
transfers his interest to another man and that man 
be permitted to continue the suit. 

A: & C. R. from an order of the Subordi- 
nate Judge of Manbhum, dated February 
14, 1934. E 

Mr. G. C. Mukharji, for Mr. S. S. Majum- 
dar, for the Appellant. 

Mr. R.S. Chattarji, for the Respondents. 

Mohammad Noor, J.—This appeal 
and the revision application are directed 
against an order of the Subordinate Judge 
of Manbhum refusing to substitute the 
name of the appellant in place of a de- 
ceased sole plaintiff of a suit named 
Matangini, who had instituted the suit for 
certain property against the present res- 


pondents. She died during the pendency 
of: the -suit. The date of her death is 
stated to be November 


15, 1933. On 


December 2, 1933, the present appellant 
Gobardhan Mukherjee filed an application: 
to the effect that he had acquired a 99 
years lease of the disputed property from 
the deceased plaintiffand wanted that he 
should be substituted in her place. On 
January 8, 1934, the learned Subordinate 
Judge passed an order which, in my 
opinion, was an order rejecting the appli- 
cation. The order ran thus : 

“Now Matangini has died and an application. 


has been made for substitution by Gobardhan 
Mukberjee as being ijaradar of Matangini. Mat- 


angini had limited interest according to the 
plaint. Therefore the ijaradar cannot be substi- — 
tuted in her place after her death.” 

By a second petition filed on that date 


(January 8, 1934), Gobardhan Mukherjee 
madea fresh prayer for substitution of 
his name on the basis of a. document 
which he claimed to have obtained from 
one Priyasakhi said to be the daughter 
of the deceased Matangini. Healso asked 
that Priyasakhi should be made a pro 
forma defendant. By his order, dated 
February 14,1934, the learned Subordi- 
nate Judge rejected this application and’ 
Gobardhan Mukherjee has come up in 
appeal. Being doubtful about his right 


to appeal, he has also filed a revision 
application. 
The learned Advocate for the appel- 


lant has contended that his client was en- 
titled to have his name brought on the 
record as plaintiff either under O. XXII, 
r. 3, read with s. 116 of the Code of 
Civil Procedure or under O. XXII, r. 10, 
either as representative of the original plain- 
{iff now dead or as representative of her 
daugther Priyasakhi. Ishall deal with the 
two applications of the appellant before the 
Jower Court separately. The first appli- 
cation of the appellant was for substitution 
of his name as an assignee from the 
original plaintiff and not as her legal 
representative within the meaning of the 
Code. Order XXII, r. 3, deals with sub- 
stitution after the death of a party. 
This rule, in my opinion, does not apply to 
aman who does not come in as a legal 
representative of a deceased party but as an 
assignee from him, It is accidental in 
this particular case that the first appli- 
cation of the appellant was filed after 
the death of the original plaintiff. But 
the right which the appellant claimed did 
not accrue tohim on the death of the 
plaintiff but on.a transfer . made to him 
by her in her lifetime. Therefore it -is 
obvious that he cannot come in. asa 
man entitled to have his name substitut- 
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ed in consequence of the death of Came into existence are very suspicious. 
the original plaintiff. The term ‘legal Matangini died on November 15, 1934, 
representative’ js defined in s. 2 (11) This document is dated November 14, i. e., 


of the Code of Civil Procedure thus: 

“Legal ‘respresentative’ means a person who in 
law represents the estate of a deceased person, 
and includes any person who intermeddles with 
the estate of the deceased and where a party 
sues or is sued in a representative character the 
person on whom the estate devolves on the death 
of the party so suing or sued.” 

It cannot for a moment be argued that 
the, appellant having obtained lease 
from Matangini has become her legal 
representative. He does not even represent 
the whole of the disputed property, much 
less he represents the estate of Matangini. 
The alleged ninety-nine years leese relied 
upon by the appellant reserves an annual 
rent of Rs. 189, and, therefore, assuming 
this lease to be a genuine transaction, 
interest in the disputed property to that 
extent was left in Matangini. 

I now come to the question whether the 
appellant could have hisname substituted 
for that of Matangini under O. XXII, 
r. 10, on the basis of this lease. Now there 
is a difference between r. 3 andr. 10. In 
case there is a death of a party to a 
suit, the Court, on a proper application, 
is bound to substitute the legal repre- 
sentative of the deceased party under r. 3 
while r. 10 refers to cases of assignment, 
creation or devolution of an interest 
during the pendency of a suit other than 
on death, ete. In this case the Courts have, 
a discretion to give leave for the suit to 
be continued by or against the person 
to or upon whom such interest has come 
or devolved. It may be that the appel- 
lant came under this rule, but the 
learned Subordinate Judge by his order 
dated January 8, has rejected his first ap- 
plication on the ground that Matangini 
had claimed only a life interest in the 
property insuit. That order, in my opinion, 
has become final. No appeal was preferred 
against it within the time allowed by law, 
The present appeal is against an order 
rejecting the second application based upon 
an assignment from Priyasakhi and is 
described by the appellant as having been 
passed on February 14, 1934, and confirmed 
on February 17, 1934. The first order 
cannot, therefore, be interfered with. I 
however regret this result. It would have 
been much better for the administration 
of justice if the claim of the appel- 
lant to have acquired a leasefrom 
Matangini could have been investigated. 
The circumstances under which the lease 


a day before her alleged death, but was 
registered by her Mukhtar Am. Upendra- 
nath Banarji on November 15, the day 
Matangini is said to have died. The time 
of the death is not known and it cannot 
be said whether it was registered before 
or after her death, The defendants alleg- 
ed that this document was bogus and 
fictitious. Matangini sued in forma pauperis 
and the defendants’ suggestion was that 
this Mukhtar Am got up this document 
in order to continue the suit in that form. 
Priyasakhi, the heiress of Matangini, could 
not have done so, as she has properties 
of her own. This suggestion is to some 
extent supported by the fact that Pri- 
yasakhi did not come forward to apply 
for eutstitution of her name in spite of the 
fact that, if the lease is genuine, her 
mother had reserved to herself an interest 
of Rs. 189a yearin the disputed property 
and the appellant is admittedly a beggar 
by profession. However the matter has 
ended and nothing further need be done, 

I now prcceed to consider the appellant's 
second applicaticn dated January 8, 1934 
based upon an assignment from Priyasakhi. 
The learned Advocate appearing on his 
behalf has attemptéd to bring this applica- 
tion also under O. XXII, r. 3. It is clear 
from what Ihave said above that r. 3 
applies to substitution in case a party 
dies. Priyasakbiis not dead. Nor can the 
appellant be a legal representative of 
Priyasakhi even if she weredead. The 
learned Advocate, however, tried to apply 
s. 146 of the Code of Civil Procedure and 
argued that whatever could have been 
done by Priyasakhi can be done by her 
assignee the appellant. Conceding that 
8. 146 of the Code has any application to 
this case, the utmost which can be said is 
that the appellant is entitled to make 
an application but the only application 
which he can make is for substitution of 
the name of Priyasakhi in place of 
Matangini. Section 146 authorizes a person 
claiming under another person to make 
an application which the other person could 
have made. The appellant can make an 
application which Priyasakhi could have 
made namely for substitution of her name 
I fail to understand how he can apply 
for substitution of his own name. 

Now comes the question as to whether 
the appellant can get leave to continue the 
suit under O, XXII, r. 10. The learned 
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Subordinate Judge relying upon certain 
observations of the Privy Council in 
Maharaja Sir Mahindra Chandra Nandi 
v. Ram Lal Bhagat (1) and on the decision 
in , Chunaughat Kalliam Kutti Amman. 
Kallingal Tarvad Karunavan (2) has held 
that that rule applies to cases in which 
there has been an assignment by a party 
who is already on the record. The observa- 
tions of the Privy Council do not apply very 
much to the facts of the present case, but the 
Madras decision which is of a Single Judge, 
js exactly in point and if I may say so,- 
I entirely agree with the view taken 
there, and in my opinion, the learned Sub- 
ordinate Judge has rightly rejected the 
application, Rule 10 empowers the Court 
to give leave.to a person who has taken 
an assignment from a party to continue 
the suit. The “party” there obviously 
refers to a party already on the record. 
Now.in this particular case there has 
been no substitution of the legal repre- 
sentative of the deceased plaintiff Matan- 
gini. Her daughter Priyasakhi seems, as 
T have said, to be unwilling to come up 
and. prosecute the suit for reasons of her 
own. It will be defeating the object of 
the law if the legal representative of a 
deceased party instead of coming forward 
and--himself taking up the responsibility 
of the suit transfers his interest to another 
man and that man be permitted to con- 
tinue the suit: This disadvantage will 
he-obvious. if we refer tothe facts of this 
particular case. The appellant is admit-- 
tedly a beggar by profession. Priyasakhi 
is.:unwilling to come forward, and, if the 
appellant be allowed to prosecute the 
suit, the defendants will be deprived of 
their cos's. Assuming, however, that it was 
open ‘to the learned Subordinate Judge to 
allow the appellant to prosecute the suit, 
the circumstances of this case were such 
in - which the discretion ought not to have 
been exercised. 

-I see no ground for interference. The- 
appeal is dismissed with costs and the 
civil revision petition is rejected. No. 
separate costs will be taxed for the revision - 


application. 
„Saunders, J.—I agree. 
NL ; Appeal dismissed. 
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MANOHAR bINGH v. EMbEROR (PESH) 


PESHAWAR JUDICIAL COI 
i SIONER’S COURT 
Criminal Appeal No. 310of ] 
August 10, 1985 
MIDDLETON, J. O. AND MIB AH 
l A.J. C. K 
MANOHAR SINGH— APPEL: 
TETSUS 
EMPEROR— Opposite. PARI 
Criminal trial—Sentence—Extenuating ct 
—What are—Mere youth, whether an 
circumstance — Extenuating circumstances 
clude offender's characteristics unconn 
crime, ~ 
Extenuating circumstances are circums 
nected with a particular crime which ter 
the amount of guilt attaching to it, and 
clude characteristics of the offender uncon) 
his crime, even though in some circums 
characteristics may give the offender th 
exceptions mentioned in the Penal Code. 
youth of the offender is in itself no judic 
for not inflicting the major penalty in tl 
deliberate murder in which there are no « 
circumstances. Youth, however, does affec 
to which a person may be affected by 
fluences and thus where there is reason to` 
a youthful offender has acted unjer th 
indirect influence of his elders or tho 
exert any form ofinfluence over him, th 
youth associated with the fact that he 
come under such influence may create suc 
tion as can be considered when impo 
tence, 
Cr. A. from an order of the 
Judge, Peshawar, dated July 22,1 
Mr. Mehtab Singh, S. B., for the 
lant. . . 7 
Mr: Raja Singh, for the Crown. 
` Middleton, J.C.— Manohar Sin; 
age was considered to be between 
17 years by the trial Judge, hast 
victed under ss. 302 . and 307, 
Penal Code, forthe murder of ] 
and for an attemptto murderS 
by shooting with a revolver upon D 
1935. He has further been  ¢ 
under s..19, Arms Act, for posse 
the said revolver which was un 
He has been sentenced to death, t 
years’. rigorous imprisonment anc 
years’ rigorous imprisonment, res] 
upon the three convictions, the 5 
of imprisonment torun concurren 
appeals against convictions aud E 
and the death sentence is. before 
confirmation. | - | 
The main prosecution story is c 
in the evidence of oné Sajjan 
belongs to the same village as th 
lant, namely Lund Khaar, in th 
bourhood of Mardan. This witnes 
ing to his own .statement, is, a 
man ofthe village anda Sanata: 
has come into conflict with “son 
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of the village who aré Akalis, The witness 
made certain allegations implying that 
Manohar Singh appellant is the servant 
of aleading Akali and has been urged on 
by him toannoy Sanatanists and non-Sikh 
Hindus. The witness mentioned certain 
criminal proceedings between himself and 


onè Jiwandas said to be another servant 


of the same leader, but failed to show 
that Manohar Singh had been actually 
involved in these proceedings. 

“He alleged that on the evening of the 
- day of occurrence he with his friends Tirath 
Ram, Kanshi Ram and Lal Chand went 
to a ravine to ease themselves and on their 
way back met Manohar ‘in company with 
Jiwan Das anda third man Amir Chand. 
Amir Chand and Jiwan Das atood aside 
whilst Manohar Singh passed him. There- 
after Amirchand shouted “hurry up” and 
Jiwan Das shouted’ “shabash” to Manohar 
Singh, who immediately fired at the wit- 
ness from behind hitting him with two 
séparate shots. The witness turned round 
and Manohar Singh fired at him a third 
time with a revolver which he was holding. 
The -witness’s companions advanced to- 
wards Manohar Singh who fired a fourth 
shot hitting Lal Chand in the chest and 
causing him to drop. Manohar Singh was 
now seized by the witness and Kanshi Ram 
and the revolver was taken from him, and 
handéd ‘to Kanshi Ram. Thereafter Shan- 


kar Das and Kewal Ram came to the spot: 


after having heard the noise of the occur- 
rence. 


their escape. Others came to the spot, 


Lal Ohand was found to bedead and his 


body. was taken to the village, whilst 
Manohar Singh was bound and also led in 
that direction. On the way the party was 
met first by Khwaja Muhammad and 
thén “by Rahimulla and.to these Sajjanmal 
told his story in detail. These two Muham- 
madang: then took charge of the ac- 
cused whilst the witness Sajjanmal 
returned to hisown house and wrote out 
a report of the occurrence, which he sent 
yá messenger to the Police Station, 


This. direct evidence was supported in 
detail -by the evidence of Kanshi Ram and’ 


Tirath Ram, whilst Shankar Das 


and 
Kewal Ram also appeared 


ravine, and that after they had left the 


Spot, they heard the sound of firing, ran to. 


the spot -where Kewal Ram was in time to 


pee Manohar Singh fire a third -shot ‘at 
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These tried to catch Jiwan Das and: 
Amir Chand, who, however, made good’ 


‘death. . : 


as witnesses, 


stated that they had seen Sajjanmal and: 
his companions washing themselves in the 


gi 


Sajjanmal and thereafter shoot Lal Chand, 
whilst Shankar Das was only in time to see 
the last shot, as a result of which Lal ,Chand 
dropped tothe ground, These two wit- 
nesses support the latter portion of Sajjan- 
mal's statement. i POR 

Khwaja Mohammed and Rahimulla are 
Afghans of Lund Khwar and the latter ia 
a lambardar, The first was told of thé 
occurrence by his son and ‘proceeded to the 
spot,. meeting the party carrying the dead. 
body of Lal Chand upon acharpoy. This 
man took over charge of Manohar Singh’ 
from Sajjan Mal. Rahimulla met the party 
a little later, though, according to himself, 
before Manohar Singh had been handed. 
over to Khwaja Mohammad. Both state 
that they took Manohar Singh to the hujra; 
where they untied him and gave him some. 
water, after which Manohar Singh produced. 
a handkerchief containing eight live, 
cartridges and told them that he had shot 
at Sajjanmal and had also shot at and 
killed Lal Chand. During the investiga- 
tion the handkerchief and cartridges were 
handed to- the Police by Khwaja Moham- 
mad and the revolver was handed to them. 
by Sajjanmal who was found lying wound-. 
ed in his house. The medical evidence. 
showed that one bullet had passed right. 
through Sajjanmal's right forearm, another 
had hit him upon the right side over the’ 
iliac crest. In addition, Sajjanmal had a’ 
very large bruise over the spinal column in. 
the lumber region and an abrasion on the’ 
left side of the chest below the armpit.” 
Post mortem: examination of Lal Chand’s. 
body showed that a bullet had entered the’ 
chest which had remained ‘lodged inside 
the body towards the back. This bullat: 
had penetrated both lungs and had fractur-. 
ed the sixth rib and was the direct cause of 
. Manohar Singh was found to be suffering, 
from 32 small abrasions and scratches, all’ 
insignificant individually and all such as’ 
might have been caused in a scuffle, The 
Head Master of a school in Lund Khway? 
appeared as a witness and produced school’ 
registers showing that Manohar Singh had 
been admitted to school on December 16,' 
1924 and that the date of his birth was’ 
therein given as January- 15, 1917. Mano- 
har Singh pleaded not guilty and denied, 
ownership of the revolver, handkerchief 
and cartridges which have been mentioned’ 
above. He alleged that upon the evening 
in question he had gone to a flour mill 
in.the ravine where the occurrence is’ 
alleged -to have taken place. Here - hg’ 

a 


be 

839 
waited in company with the miller Abdulla 
and three customers Gulapai, Azad Khan, 
and Amardin. After it had become dark, 
he heard the sound of four shots and went 
in their direction with Abdulla, On 
arrival he was seized by Sajjanmal. who 
told him that if he would charge Jiwan 
Das, Amir Chand and one Attar Singh, he 
would allow him to be an approver and 
get him released. Some ten minutes later 
Kewal Ram, Shankar Das, Tirath Ram and 
Kanshi Ram came tothe spot bringing a 
lantern and by its light Manohar Singh 
saw that Lal Chand was lying dead close 
by. After this the accused alleged 
that he had been beaten and had become 
unconscious and was thereafter handed over 
to Rahimulla and Khwaja Mohammad. 

In defence two private medical practi- 
tioners were called who had examined the 
appellant and recorded their opinions as 
to his age, one believing him to be about 
16 and the other to be less than 16. A 
brother of the accused alse appeared in 
defence alleging that it was he who at the age 
of eight or nine years had recorded the date 
of his brother Manohar Singh's birth in the 
school registers. Lastly, Abdulla and 
Gulapai mentioned by the accused in his 
statement were produced. Abdulla sup- 
ported the first portion of the statement of 
the accused, but contradicted the latter 
portion ; for he said that it was the accused 
who first went to the spot after hearing 
the firing and that he himself followed with 
Amar Din ‘and Gulapai one-quarter of an 
hour later, arriving in time to see that 
Sajjatimal had caugnt hold of Manohar 
Singh and was beating him, after which 
other Hindus came up. QGulapai gave a 
third version of the defence story alleging 
that he and Abdulla followed Manohar 
Singh to the scene of the occurrence at a 
distance of 20 or 30 paces. In other re- 
spects he gave a statement similar to that 
of Abdulla. Two out of the four assessors 
were of the opinion that the accused was 
guilty on all three charges and also record- 
ed their belief that he was 17 or 18 years 
of age; the other two considered the whole 
prosecution story to be false and recorded 
the further opinion that the accused was 
not more than 16 years of age. 

The learned Sessions Judge came to the 
conclusion that there was enmity between 
Sajjanmal and 8. Attar Singh, and that 
the accused belongs to the Akali faction 
in the village headed by the latter. He 
expressed doubt as to the statement of 
8a)japmal associating Manohar Singh with 
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the previous criminal litigation in which 
Sajjanmal had been involved against 
certain member of the Akali faction. He 
recognized that the eye-witnesses were all 
inter-connected in some way (thongh not 
by blood) and that most of them had 
previously given evidence for each other in 
earlier criminal proceedings. He, however, 
considered that their statements were cor- 
roborated by the confession to which Khwaja 
Mohammad and Rahimulla testified, though 
he noted that a brother of Manohar Singh 
had admittedly given evidence for the- 
prosecution in a case in which a cousin of 
Rahimulla had been charged with murder, 
and he further noticed that Khwaja Moham- 
mad had previously given evidence on 
behalf of Sajjanmal in certain civil suits. 
He, however, could find no motive for the 
witnesses to give false evidence as against 
Manohar Singh and he considered that the 
production of the revolver and the 
cartridges corroborated the direct’ evidence 
as did the fact that the bullet extracted from 
the body of Lal Chand deceased was of a 
similar nature to those which it is alleged 
were handed over by Manohar Singh, He 
convicted the appellant as already noted 
and in connection with the sentence of death, 
which he imposed, he noted that the accus- 
ed appeared to be between 16 and 17 
years of age, but that mere youth was not 
a judicial reason for imposing the lesser 
penalty in a murder case. | 

In appeal learned Counsel for the appel- 
lant has pointed out that Sajjanmal is evi- 
dently an influential man in the village 
and the leader of a faction to which the 
other eye-witnesses apparently belong. 
He further again draws attention to the 
fact that these eye-witnesses as well as 
Khwaja Mohammad and Rahimulla bave 
appeared as witnesses in other cases in 
which Sajjanmal was concerned. He has 
relied upon the fact that the appellant’s 
brother gave evidence against a close 
relation of Rahimullain connection with 
un alleged murder. He has pointed out 
that whilst Jiwan Das and Amir Chand 
are . alleged to have accompanied Manohar 
Singh at the time of the occurrence, they 
were not named to Khwaja Mohammad and 
Rahimulla when they first met the party 
on its way to the village. Though the 
time of the occurrence was given in evidence 
as 6 P. M., he has pointed to the letter sent 
by Sajjanmal to the Police Station in which 
he had stated that he and his companions 
had started out for the ravine at 6 P. m., and 
has further pointed to an admission by, 
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Khwaja Mohammad, when confronted by 
his statement in committal proceedings, 
that it was already dark when he met the 
party. Finally, he relies upon the defence 
evidence of Abdulla and Gulapai and 
points out that they were examined during 
the investigation by the Police as having 
been psople who had ‘been present in the 
mill at the time. 

After detailed examination of the evi- 
“dence we find that there is little in it to 
suggest previous bitter enmity between 
Manohar Singh personally and Sajjanmal, 
but that it is clearly established that they 
did belong to rival factions, which is in 
fact clear from the statement of the accused 
himself. We find that the direct evidence 
‘is consistent and although it is given by 
person; who may be termed “interested” in 
Sajjaninal, we can find no reason to 
disbelieve it, and we are convinced that 
Manohar Singh was actually arrested on the 
spot after having fired both at Sajjanmal 
and Lal Chand. 

It is clear that Manohar Singh was pro- 
mpted to his action by some grievance 
against Sajjanmal, and there is nothing 
to indicate that he wished to kill Lal Chand, 
. though it is quite certain that he did so 
when the latter tried to effect his capture 
after the attempt upon Sajjanmal’s life. 
In regard to facls we have no reason to 
differ in any respect from the conclusions 
arrived at by the learned Sessions Judge, 
which fully support all three convictions. 
Larned Counsel for the appellant has urged 
that the youth of the appellant is such that 
even if convicted of deliberate murder, he 
should receive the lesser penalty permitted 
by law. He has quoted several judgments 
in which boys and young men convicted of 
murder have been sentenced to trasportation 
for life. He has quoted one case in which it 
was laid down that, whilst mere youth is 

_ no reason for not hanging a person convict- 
ed of murder, extreme youth in itself may 
form a sufficient reason, 

Sections 82 and 83, Indian Penal Code, 
give the statutory Jaw upon the 
subject : 

“Nothing is an offence which is done by a child 
under seven years of age” and “nothing isan offence 
which isdone bya child under 12 yeara of age who 


has not attained sufficient maturity of understanding 
to judge of the nature and consequences of his 


conduct." 

It is clear from the wording of s. 83 that 
the legislature was referring to cases of 
exceptional immaturity of intellect and 
that maturity of understanding is to be 
presumed in the cases of children between 
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the age of seven and twelve unless the 
negative be proved by the facis. There 
is nothing in these scclions or in other 
statutory law of this country laying down 
that the youth of an offender over 12 
years of age in itself amounts to a com 
plete or partial extenuation of his crime, 
In our opinion extenuating circums- 
tances are circumstances connected with a 
particular crime whicb tend to lessen the 
amount of guilt attaching to it and do not 
include characteristics of the offender un- 
connected with his crime, even though in 
some circumstances such characteristics 
may give the offender the benefit of ex- 
ceptions mentioned in the Penal Code. In 
our opinion mere youth of the offender is 
in itself no judicial reason for not inflicting 
the major penalty in the case of a deliberate 
murder in which there are no extenuating 
circumstances. 

Youth, however, does affect the exlent to 
which a person may beaffected by outside 
influences and thus where there is reason 
to believe that a youthful offender has 
acted under the direct or indirect influence 
of his elders or those who canexert any form 
of influence over him, the fact of his youth 
associated with the fact that he may have 
come under such influence may create such 
extenuation as can be considered when 
imposing sentence. In the present case ths 
evidence of Sajjanmal, though not neces- 
sarily true upon this point, does raise a 
presumption that Manohar Singh had been 
subjected to influences exerted over him 
by older men belonging toa particular 
faction; the direct evidence that Amir 
Chand and Jiwan Das were with Manohar 
Singh and both encouraged him before ha 
fired his revolver may or may not be true, 
but it raisesa presumption that ho had bean 
subjected to the influence of older men 
immediately before ha comnitted his 
crimes; and lastly the pogsession of a 
revolver by this youth raises a further 
slight presumption that it had probably 
been procured for him by someone else. In 
such circumstances we can assume, in the 
interests of Manohar Singh, that he had in 
fact been subjected to influences which 
acling upon a youth of his age would have 
an effect far greater than if they had been 
brought to bear upon an older parson, 
ln ths present case, therefore, we are of 
opinion that although his age does not by 
itself afford any ground fora reduction of 
sentences, yet that age in conjunction with 
the c.rcumstances which preceded and 
accompanied his crime, affords sufficient 
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ground for the ‘infliction of the minor 
penalty. The sentences imposed in respect 
of the other two convictions appear to us 
to he suitable. Accordingly we accept this 
appeal to the extent that whilst maintaining 
all three convictions we reduce the sentence 
of death to one of transportation for life. 
We maintain the other two sentences impos- 
ed by .the trial Court and direct that all 
three sentences shal! run concurrently. 
D. Order accordingly. 


MADRAS HIGH COURT 
Special Bench 
Original Petition No. 263 of 1932 
September 7, 1935 
MADHAVAN NAIR, STONE AND Kine, JJ. 

Tur GENERAL CORPORATION, Lrp. 

By Dirzoror K. M. RAO — PETITIONER 
‘ versus 
. Tas COMMISSIONER or INCOME TAX, 

MADRAS— RESPONDENT 

Income Tax—Business expenditure—Expenditure 
incurred with a view to resume business which has 
ceased to  work—Whether allowable—Deduction 
against profits from other Business—‘Carrying on 
Business, —Income Tax Act (XI of 1922), s. 10 (2) 
(ix),,24, 

A company was formed for the purpose, inter 
aliu, of searching for, winning, working and get- 

„ting mica. In November, 1927, the production of 
mica. was stopped owing to a cyclone. With a 
view to resume the production, the company did 
some prospecting work in the year of account 
(1928-1929) keeping a reduced staff and incurred an 
expense of Rs, 5,420 by way of salary, wages ex- 
penses, depreciation, etc., The income-tax authorities 
refused to deduct this amount from the profits of 
the company's other business on the ground that 
as the business of mining mica was stopped in 
1927 and not resumed, the expenditure incurred 
was ofa capital nature and not one incurred in the 
carrying on of a business: 

Held, that, having regard to the circumstances of 
the present case, the expenditure incurred by the 
company was incurred in the carrying ‘on of the 
mica business, and was allowable as a deduction 
against the profits and gains of the assessee’s other 
businesses, even though there was a period of in- 
activity in the carrying on of the business and the 
business was not in fact resumed after the expenses 
had been incurred. 

The question whether the business was being 
carried on must depend in each case on its own facts 
and not on any general theory of law. 61 T O, 83, 
distinguished. 

Mr. Chelva Ayyanger, 


for the Peti- 
tioner. 


Mr. Patanjali 
dent. 


Madhavan Nair, J.—The question re- 
ferred tous by the Income Tax Commis- 
pioner is: 

“Where an assessee carrying on a mica business 


Sastri, for the Respon- 
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is obliged to stop it on account ofa cyclone but 
still incurs expenditure during the year of account 
with the intention of resuming the same if con- 
ditions and prospects proved favourable but the 
business in fact was never resumed, is the ex- 
penditure so incurred allowable as a deduction 
against the profits and gains of the assessees other 
business”, 4 
The facts are these: The assessee is a 
company incorporated under the Indian 
Companies Act. The company carried on 
business in motor accessories at Madras, 
Bombay, Coimbatore and Ootacamund, and 
in mica mine at Nellore, In this reference 
before us we are concerned with a sum of 
Rs. 5,420 which the company claims it is 
entitled to deduct for expenses incurred in 
carrying on the mica business. The mining 
business was started at Nellore in 1926, 
It was worked till November 1927, when 
the production was stopped on account of 
a cyclone, With a view to resume of the 
production, the company did some pro- 
specting work and incurred an expendi- 
ture of Rs. 5,420 in 1928-29, This amount 
was made up of the expenses on account 
of salary, wages, legal expenses, deprecia- 
tion, etc. It may be mentioned here that 
production was not resumed by the com- 
pany. Till 1930-31 the company was 
assessed to income-tax by the Income Tax 
Officer of Bombay as it had its principal 
place of business at Bombay. In that 
year the principal place of business was 
changed to Madras and the duty of asses- 
sing the company to income-tax for 1930-31 
fell to the Income Tax Officer in Madras. 
In 1928-29 the Bombay Income Tax Officer 
allowed the sum of Rs. 5,420 being the 
loss of the mica business at Nellore 
against the profits of the company’s other 
business. When the assessment for the 
year 1930-31 was taken up, the Madras 
Income Tax Officer took action under 
s. 31 of the Income Tax Act and assessed 
the company for a total income of Rs. 18,932 
disallowing the sum of Rs. 9,420 on the 
ground that the loss was of a capital 
nature and not loss incurred in the course 
of business as the company did not do 
any business in the year of account, This 
order was confirmed by the Assistant Com- 
missioner. 


On the previous occasion when this 
Court was moved under s. 66 (3) of the 
Income Tax Act, a finding was called for 
on the point ‘with what intention the 
asse:see company incurred the expenses 
during the year of assessment’? The 
finding returned was that “the company 
intended to resume the business of mica 


businesses came to an end in 1927, that 
it was not resumed at all, and that 
in the circumstances the expenses incurred 
with a view to resume the business must 
be considered to be loss of a capital 
nature incurred by the company and not 
a loss incurred in the course of business 
as the company had admittedly not done any 
business in 1928-29, In our opinion this argu- 
ment cannot be accepted. According to its 
memorandum one of the objects of the 
company was to search for, win, work 
and get mica. When production was 
stopped by a cyclone, the company started 
prospecting to find out whether the busi- 
ness can be carried on and incurred the 
expenses in question, with a view to 
resume production. How can it then be 
said that the business had stopped? It 
is admitted that the old staff of the 
company doing the mica business was 
maintained by it on a reduced scale, the 
work of prospecting was done by. that 
staff, and that the expenses were incurred 
ia trying to see whether the production can 
be resumed. It appears to us that the 
fact that there was some period of in- 
activity in the carrying on of the business 
does not really affecl the question, nor is 


the question affected by the consideration ` 


that the business was not resumed after 
the expenses had been incurred. The case 
relied on, 6 I. T, ©. 83, in the Commis- 
sioner’s reference is not-to the point, for 
in that case, the company started a new 
business altogether. 

Expenses incurred in connection with the 
re-starting of an old business as in the 
present case though it was not resumed 
afterwards, should be treated on a different 
footing. Ib is not necessary to discuss the 
various illustrative cases brought to our 
gotice as the decision whether the busi- 


A. Order accordingly. 


MADRAS HIGH COURT 
Civil Appeal No. 172 of 1933 
March 7, 1935 
Baasuey, C.J. AND Cornisu, J. 
RAMANATHAN CHETTIAR AND orazes— 
PLAINTIFFS — APPELLANTS 
versus 
A. M. R. MULTHAYYAN CHEITIAR— 
DEFEN DANT— RESPONDENT 
Execution —Temporary Court established for one 
year and thereafter continuel—Whether deprives it 
of its character a3 the Court which passzd the decree. 
Ths mere fact that a temporary Court is esta- 
blished for one year and is thereafter continued, cannot 
deprive that Oourt of its character of the Qourt 
which passed the decree. If it is the Court which 
passed the decree then clearly execution must 
be had in that Court. The fact that that Oourt has 
become permanent is nota matter which is material 
tothe point, Bibi Khodat 'atual Kobra v. Harihar 
Missir (1) referred to. 
A. against an order of the Sub-Judge, 
Salem, dated December 5, 1932. 
Mr. K. Sankara Sastri, for the Appel- 
lants. ; 
Mr. V. Ratnam, for the Respondent. 
Beasley, C. J.—This is an appeal from 
an order of the Subordinate Judge of 
Salem holding that the execution petition 
presented by the appellants hera was 
barred by limitation having been present- 
ed more than 12 years after tho passing 
of the decree. The short facts of the case 
are that a decres was passed in 1919 
by the Temporary Sub-Vourt, Salem. That 
Court was established in 1919 for a period 
of one year by a notificatioa pablished in 
the Fort St. George Gazette, dated ` Jan- 
uary 29, 1919. At the end of that period 
there was another notification sanctioning 
the same Sub-Qourt but no period of life 


Court. ‘That application was returned for 
information about previous execution peti- 
tions several times and eventually the 
decree-holder, who took time to furnish 
the information, did not re-present it. Then 
an application was made to the District, 
Court on November 2, 1931, and after 
several returns and re-presentations there, 
the learned District Judge returned the ap- 
plication on February 2, 1932, on the ground 
that the decree-holder should have applied 
to the Court which passed the decree and 
accordingly the execution petition was 
presented to the Sub-Court, Salem, on 
February 5, 1932. 

The question which the learned Subordi- 
nate Judge had before him was whether 
the application presented to the District 
Court on March 7, 1929, was a valid one. 
It could only be valid if that was the pro- 
per Court for the application to be presented 
to. If that was the right Court, then clearly 
the application was not barred by limita- 
tion. On the other hand, if it was the 
wrong Court and the Subordinate Court of 
Salem was the proper one, then the applica- 
tion was barred by limitation. It was 
argued before the learned Subordinate 
Judge, as it was here, that the fact that 
the decree was passed by the Subordinate 
Court of Salem when it was a temporary 
Court for one year madeit obligatory, unless 
execution was sought of the decree in the 
same year in which it was passed, to apply 
to the District Court because at the end 
of each period of one year the temporary 
Court ceased to exist and that the Court 
which passed the decree being dead the 
application for execution had then to be 
presented to the District .ourt. It is 
of course conceded, it being well establish- 
ed, that temporary Courts have jurisdic- 
tion not only to pass decrees but also to 
execute the decrees passed by them. Itis 
difficult to see any logical reason for the 


„decision 


It is difficult to see how it can seriously 
be contended that because a Court is origi- 
nally established for one year and its exis- 
tence is continued year after year, it ceases 
at the end of the each year to have any 
jurisdiction in following years to execute 
decrees passed by it in the previous year 
of its life. On the contrary, there is the 
of the Patna High Court in 
Bibt Khodai Jatual Kobrav. Harihar Missir 
(1), which is very much against the conten- 
tion advanced here. The facts of that 
case as they appear in the head-note are 
as follows. Two decrees were made on 
August 21, 1920, by the Additional Subordi- 
nate Judge. Some time afterwards 
the Court of the Additional Subordi- 
nate Judge was abolished, and the busi- 
ness of that Court was transferred to the 
3rd Subordinate Judge’s Court. Subse- 
quently the Oourt of the Additional Sub- 
ordinate Judge was reestablished and on 
August 27, 1923, two applications were 
made to it for the execution of the decree of 
1920. The Additional Subordinate Judge 
held that he had jurisdiction to entertain 
the applications. On appeal the District 
Judge reversed the order and held that the 
new Additional Subordinate Judge had 
no jurisdiction on the ground that the 
Court of the First Additional Subordinate 
Judge having ceased to exist, the present 
Court could not be the Court which passed 
the decree. It was held that in point of 
fact the Court of the Additional Subordinate 
Judge had not ceased to exist as the 
present Court being a Court of the same 
designation was identifiable with it. I 
entirely agree with the reasons given. in 
the judgment, The ‘Temporary Subordi- 
nate Court at Salem clearly had jurisdic- 
tion to execute decrees passed by the same 
Court in previous yeers. The mere fact 


(1) 4 Pat, 688; A I R 1926 Pat. 209; 92 Ind. Oas, 900; 
TPL 7333, 4 
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that it was a temporary Court and required 
a renewal at the end of every year (even 
that fact does not appear to be establish- 
ed) cannot possibly make any difference. 
The learned Subordinate Judge was, there- 
fore, quite correct in holding that the exe- 
cution petition was barred by limitation. 
This appeal must, therefore, be dismissed 
with ccsts. 


Cornish, J.—I agree. 


AN, Appeal dismissed. 


LAHORE HIGH COURT 
Second Civil Appeal No. 1578 of 1930 
December 19, 1931 
Tek CHAND AND ABDUL RasuID, JJ. 

SHIB SINGH—DEFENDANT— APPELLANT 

versus 

SUBA SINGH AND OTAERS—PLAINTIFFS 

— RESPONDENTS 

Custom (Punjab)—Ancestral property —Mere discrip- 
tion of common ancestor as one of founders in 
kaifiyat dehi, whether sufficient to shift onus of proof 
—Self-acquired property —Sonless proprietor—Whe-~ 
ther can nominate his heir. 

It cannot be said that where the common ancestor 
ofthe parties is described in the kaifiyat dehi or 
other revenue papers asone ofthe founders of the 
village, it lieson those who deny the ancestral 
character of the property to show that his descend- 
ants had acquired land in the village otherwise than 
by inheritance and this by itself is sufficient to 
prove ancestral nature of property. Mat. Sahiban 
v. Muhammad (1), Mahta Singh v, Mangal (2), Umra 
v. Khotu (3), Punjab Singh v. Gulab Singh (4), and 
Pira v, Fatta (5), distinguished, Ladha v. Sardar 
Bibi (6) and Atar Singh v. Ihakar Singh (7), re- 
lied on. 

Where the village in question is founded by the 
common ancestor and persons of other gots who 
flourished more than six centuries before the suc- 
cession opened out and there is nothing to 
show how the property devolved in this line or how 
his descendants and the descendants of other foun- 
ders had dealt with itin the interval and what 
was the extent of the Jand held by each 
branch at thetime of each settlement, the land 
cannot be held to be ancestral. 

A sonless proprietor has full power to nominate 
his heir to succeed to his self-acquired pro- 
perty 


S. 0. A, from the decree of the District 
Judge, Hoshiarpur, dated March 31, 1930. 

Messrs, Fakir Chand and Barkat Ali, for 
the Appellant. 

Mr. N. C. Pandit, for the Respondents. 

Tek Chand, J.—The parties to this 
litigation are Sainis of Mauza Munak Khurd 
in the Dasuya Tahsil of Hoshiarpur 
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District and are related to each other as 
follo ws: 





MAKHAN 
| 
| | | 
Jai Singh Dhanun Karmun (his 
descendants are 
Jhanda Biru plaintiffs Nos. 2 to 8) 


| 
| Hira Singh 
| Gurdit Singh 
| | 
| Suba Singh (plaintiff No. 1) 








| 
Hari Singh 


| 
Sardha 
(d. s. p.) 


| 
Bhagtu 


Waryam Singh— 
Musammat Malan 


Musammat Har Kaur (daughter) 


Shib Singh (defendant) 

The last male-holder of the property 
in dispute was Sardha who died in Janu- 
ary 1929. Many years ago his cousin, 
Waryam Singh had died sonless, and 
soon after Waryam Singh's death, his 
widow Musammat Malan married Sardha 
by chaddar andazi. It appears that Waryam 
Singh’s daughter Musammat Har Kaur, was 
a mere child atthe time, and she lived 
with her mother in Sardha's house. She 
was brought up by Sardha, and he alrang- 
ed for her marriage with one Waryaman. 
Musammat Har Kaur gave birth to a son 
Shib Singh defendant, who also lived with 
Sardha. On October 9, 192%, Sardha exe- 
cuted and got registered a deed (Ex. D, 3) 
declaring that he had “adopted” Shin Singh 
as his son many years ago, while the 
latter was an infant, and that on his death 
Shib Singh would succeed to his property 
as his heir, About three months after the 
execution of this deed Sardha died, leav- 
ing 126 kanals and 4 marlas of agricultural 
land and certain house property. On his 
death a part of his estate was taken pos- 
session of by Shib Singh defendant, and 
the rest by the plaintiffs, who are his col- 
laterals in the 5th degree. 

InJune 1929, the plaintiffs brought a 
suit to contest the “adoption”, claiming a 
declaration that they were the owners of the 
property of Sardha which was already in 
their possession and praying for recovery 
of possession of the remaining pruperty 
from Shib Singh defendant. The defendant 
pleaded that he had been validly “adupted 
by Sardha and as such was entitled to 
succeed to Sardha’s property, irrespective 
of whether it was ancestral or not. He 
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averred however that the 
property in suit was 

the plaintiffs, and on 
devolved on him in 

plaintifs. 

The trial Judge found that the land 
was ancestral, that though it had been 
proved that Sardha hadexecuted the deed 
(Ex. D-3), the alleged ‘‘adoption” was a 
mere paper transaction, which was neither 
followed nor preceded by treatment of 
the defendant asa son and was, therefore, 
invalid. On these findings he decreed the 
suit. The defendant appealed to the 
District Judge, who affirmed the decree 
of the trial Court. On second appeal, the 
first contention raised on behalf of the 
defendant-appellant is that accepting the 
documentary evidence at its face value, 
the property in suit could not beheld to 
be ancestral of Sardha and the plaintiffs, 
Admittedly there is no documenton the 
record showing that Makhan, the common 
ancestor of the parties, had held the pro- 
. perty. The earliest available entries are 
those of the settlement of 1852 which show 
that the land in dispute was owned at that 
time as follows: 


whole of the 
non-ancestral qua 
Sardha's death it 
preference to the 


Bighas Biswas 
Jhanda (grand-father of Sardha) 1 0 
Biru (great grand-father of 
plaintiff No. 1) od 7 


Teja Singh and others (who were 

strangers to the family) a0 13 

The remaining land was shamilat deh. 
After an examination of the revenue paper 
the learned District Judge has found 
that: 

“The land held by Biru in 1852 became shamilat 
deh in 1884 and eventually came into the hands 
of Jhanda’s branch. Itis not quite clear under 
what circumstances it became shamilat deh; possibly 
there was an exchange.” 


On these facts, it is difficult to see how 
this land could be held to be ancestral. 
Biru has direct male lineal descendants 
alive. It is, therefore, not clear why his 
land became shamilat deh between 1852 
and 1884. The learned Judge has pre- 
sumed that possibly there was an exchange. 
If this was so, it has notbeen shown whose 
land was given in exchange for it and what 
the nature of that land was. Further it 
has not been explained under what cir- 
cumstances the shamilat land came sub- 
sequently to Jhanda’s branch. Therefore 
so far as this land is concerned, the 
finding is based on pure conjec- 
tures and cannot be sustained. As regards 
the 13 biswas which were held in 1852 by 
Teja Singh and others who admittedly 
were strangers to the family, the learned 
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District Judge has found on thestrength 
of the excerpt prepared by the Special 
Qanunga, that it came to Jhanda’s line 
by exchange. Here again there is nothing 
to show what land was given by Jhanda’s 
descendants in exchange for it and the 
learned Counsel for the respondents frankly 
admitted his inability to refer to any 
evidence from which it might appear that 
that land was ancestral of Sardha and the 
plaintiffs. This being so, the finding as to 
these 13 biswas also is based on no evidence, 
and must be set aside. 

With regard to the remaining land, 
learned District Judge has relied on the 
solitary circumstance mentioned in the 
kaifiyat dehi that one Dhol, who was an 
ancestor of Sardha in the 20th degree, 
had founded the village, and from this he 
has drawn the conclusion: that the land 
must have descended from him to Sardha. 
It is, however, not mentioned in this docu- 
ment (as is frequently found in the revenue 
entries of some other villages in the 
Punjab) that in this villugeland had 
passed by inheritance from Dhol to his 
descendants, from generation to generation, 
according to ancestral shares, during the 
six centuries that have elapsed since his 
death. On the other hand, we find it 
statcd in the kaifiyat dehi that within a 
few years of his settling in the village, 
Dhol joined one Mallu of the kaloti got 
as a co-proprietor in ihe village and that 
subsequently other Sainis of different gots 
acquired ownership. The village was no 
doubt divided into pattis among the Sainis 
of different gots, but itis not stated that 
during this long period there have been 
no alienations of any kind, whether by 
way of sale, gift, adoption, pre-emption or 
otherwise, between the descendants of Dhol 
inter se, or by any or some of them in 
favour of third parties, Having regard 
to the long period that has elapsed since 
the death of Dhol, it lay onthe plaintiffs 
to exclude the possibility of such transfers 
having taken place, and admittedly this 
they have not done. It is significant that 
no attempt was made to place on the 
record revenue papers showing the extent 
cf the land held by each branch of Dhol's 
numerous descendants, from a comparison 
of which it might have been possible to 
infer that there had been no alienations 
inter se, and that the area owned by each 
individual proprietar had descended from 
father to son. It has not been shown even, 
that Makhan’s descendants held jointly 
this or any other land in.1852 or that the 
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areas in the possession of the branches of 
his three sons, Jai Singh, Dhanun and 
Karmun, were equal or nearly equal. On 
the other hand, on the plaintiffs’ own show- 
ing there have been alienations in the 
village, at least by way of exchange. In 
this state of the record, it seems difficult 
to hold, without making unwarranted as- 
sumptions and wild conjectures, that the 
land is ancestral, simply because six or 
seven centuries ago an ancestor of the 
parties in the 20th degree was one of the 
founders, or perhaps the sole founder of 
the village. 

The learned Counsel for the respondents 
has argued on the strength of certain 
observations in some rulings of the Chief 
Court and this Court that where the com- 
mon ancéstor of the parties is described 
in the kaifiyat dehi or other revenue 
papers as one of the founders of the village, 
it lies on those who deny the ancestral 
character of the property to show that 
his descendants had acquired in the 
village otherwise than by inheritance. But 
a careful examination of those rulings shows 
that in each case, in addition to the above 
circumstance, other facts were found to 
exist which taken together were considered 
sufficient to shiftthe onus. The first case 
referred to is Sahiban v. Muhammad (1). 
In the judgment of the Chief Court the 
question as to the ancestral nature of the 
property was not examined in any detail, 
as the learned Judges agreed with the 
concurrent findings of the Courts below. 
A reference to the judgment of the Divi- 
sional Judge discloses, however, that the 
finding was based on evidence which 
showed that 


“The land in suit had come from father to son 
since the time of Ohatta, the common ancestor of 
the parties and that there was nothing to rebut 
the presumption raised by this unbroken transmis- 
sion.” 

The observations in the Chief Court, 
therefore, must be taken to have been 
made in reference to these facts and not 
as laying down any general rule. Reli- 
ance was next placed on a remark in 
Natha Singh v. Mangal (2) to the effect that: 

“The presumption then is that this land, which 
was originally ancestral, has continued to bear the 
same character and it was for the defendant to 
prove that it lost its character.” 

This observation was made in reference 
to statements made by the proprietors of 
that village in the course of the settle- 

(1) 72 P R 1913; 20 Ind. Cas. 522; 293 P L R 1913 
914 P WR 1913. 

(2)90 P R 1914; 26 Ind. Cas, 812; AIR 1914 Lah. 
$73; 237P L R 1915, f 
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ment. No extract from the settlement 
entriesis given in the Chief Court judgment, 
but it appeara from the judgment of the 
Subordinate Judge io that case that the 
common ancestor had founded the village 
from whom land “had descended to his 
descendants from time to time.” This 
statement was accepted as correct by the 
Chief Court, and there can be no doubt 
that it clearly shifted the onus to the oppo- 
site party to prove the contrary. In Umra v. 
Khotu, 62 Ind. Cas. 984 (3), the judgment 
does not contain any extract from the state- 
ment of the proprietors. There was no in- 
dependent discussion of the matter, the deci- 
sion being based solely on the observations 
in the two Punjab Record cases cited above. 
Punjab Singh v. Gulab Singh, 69 Ind. Cas. 
143 .(4) is a Single Bench case, which is 
clearly distinguishable. There in addition to 
the statement of the proprietors that the vil- 
lage was founded by the common ancestor, 
there was additional evidence of unimpeach- 
able character in the form of a list showing 
the area of land which had been acquir- 
ed by the various proprietors by purchase, 
etc., it being stated that the remaining land 
was ancestral. As the land then in suit 
was not included in the land so acquired, 
the plaintiffs were held to have excluded 
the possibility of its acquisition otherwise 
than by inheritance. 

Lastly Counsel relied upon Pira v. Fatta 
(5) in which the finding as to the an- 
cestral character of the land then in ques- 
tion was arrived at on a consideration of 
the evidence of the Qanungo, which was 
based on information collected from the 
revenue records. This evidence is not 
summarised in the judgment of the High 
Court, but it appears from the judgment 
of the Subordinate Judge in that case 
that a part of the land was admitted to 
be ancestral. As to the rest, it was proved 
that it had been held by the great 
grandfather of the parties and the only 
question for determination really was whe- 
ther the sons of one of his pre-deceased 
descendants had got it by inheritance or 
otherwise, and it was found on the 
strength of certain recitals in the revenue 
records that it had devolved on them by 
inheritance. 

Tt will thus be seen that in each of 
the cases referred to by the respondents’ 
Counsel, in additionto the circumstances 

(3) 62 Ind. Oas. 934. 


(4) 69 Ind. Cas 142. 
(5) 59 Lah, 355; 106 Ind. Oas, 905; ATR 1928 Lah. 
247. 
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that an ancestor of the parties has found- 
ed the village the plaintiff had produced 
Other evidence which excluded the pos- 
sibility of the property having come to the 
last male owner otherwise than by descent. 
A case very similar to the one before us 
is Ladha v. Sardar Bibi (6), where all that 
was established was that the village had 
been founded by the common ancestor of 
the parties, jointly with other persons, 
who had no connection with the family. It 
was held that this circumstance was in- 
sufficient to prove the ancestral nature of 
the property, as: 

’ ‘The possibility on an acquisition of the land 


in dispute from one of the founders of the village, 
or their successors has not been excluded.” 


This, if I may say so with all respect, 
is the correct view of the law, which 
necessarily follows from the principle laid 
down by their Lordships of the Privy 
Council in the leading case of Atar Singh 
v Thakar Singh (7). As already stated, the 
village in question was founded by the 
common ancestor and persons of other 
gots, who flourished more than six centuries 
before the succession opened out, but there 
is nothing to indicate how the property 
had devolved in his line, how his descen- 
dants and the descendants of other 
founders had dealt with it in the interval, 
and what was the extent of the land held by 
each branch at the time of the first settlement. 
In the absence of any such data I am 
constrained to hold that the finding of 
the learned District Judge is based not 
on evidence, but on conjectures, and must 
be reversed, I accordingly hold that the 
plaintiffs have failed to prove that the 
property left by Sardha was ancestral qua 
them. 

This being so, there can be no ques- 


tion, that Sardha had full power to 
nominate his “heir” to succeed toit. In 
Ex. D. 3 the execution of which 


by Sardha several months before his death 
his been duly proved, it is clearly stated 
that on his death his property would pass 
to the appellant and there is no reason 
why effect should not be given to it. I 
would accordingly accept the appeal, set 
aside the judgment and decree of the 
Courts below, and dismiss the plaintiffs’ 
suit with costs throughout. 

Abdul Rashid, J.—I agree. 

D. Appeal accepted. 

(6) 11 Lah, 298; 122 Ind. Cas. 722; A I R 1930 Lah. 
255; 31 P LR 588; Ind, Rul. (1930) Lah. 370. 

(7)42P R 1910; 6 Ind. Cas. 721; 35I A 208;350 
1039; 120 WN 1049; 80L J 359;18M LJ 379; 


(PO) R 1908; 4 M L T 207; 10 Bom. L R 790; 
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MADRAS HIGH COURT 
Special Bench . | 
Original Petition No. 147 of 1934 
October 2, 1935 
Mapuavan Narr, Orra. O. J., STONE AND 
Kina, JJ. d 
JUPUDY KESAVA RAO 
—PETITIONER 
versus 
THE COMMISSIONER or INCOME-TAX, 
MADRAS — RESPONDENT 

Income-tax—Hindu undivided family—Death of 
father—Business devolving on son by survivorship 
—Son, whether liable to be assessed as ‘successor’ 
to business—Income Tax Act (XI of 1922), s. 26 (2) 
— “Succession”, meaning of—Hindu and his wife, 
whether can constitute a “Hindu undivided 
family.” l , 

The word “succession” as used in s. 26 (2) of the 
Indian Income ‘Tax Act connotes a transfer of 
ownership and the person who succeeds another 
must have by such succession become the owner of 
the business which his predecessor was carrying 
on and which he, after the succession, carried on in 
such capacity. Consequently, there is no ‘succession’ 
within the meaning of 8. 26 (2) where the business 
of a joint Hindu ‘family devolves on a co-parce- 
ner by survivorshipunder Hindu Law. 

A and his son B constituted a Hindu undivided 
family, A died after filing a return but before 
assessment andthe family business devolved on B 
by survivorship: , ; 

Held, that B did not ‘succeed’ to the business 
within the meaning of s. 26 (2) of the Income Tax 
Act and B was not liable to be assessed under 

25 (2). in 
° E E B and his wife constituted a 
“Hindu undivided family” or whether B was liable 
to be assessed as an individual. Arunachalam 
Chettiar v. Commissioner of Income Taz, Madras 
(1), Vedathenni v. Commissioner of Income Taz, 
Madras (2) and In re Mooli Sicka (3), referred to, 

O. P. under s. 66 (3) of the Indian Income 
Tax Act, 1922. l 

Mr. P, V. Vallabacharyelu, forthe Peti- 
tioner. NG ; 

Mr. M. Patanjali Sastri, for the Respond- 


ent. 


Madhavan Nalr, Offg. C. J.—The ques- 
tion referred to us is, “In the circumstances - 
of this case is the petitioner herein liable 
to be assessed under s. 26 (2) of the Indian 
Income Tax Act”? 

The circumstances are these: The pe- 
titioner, J. Kesava Rao, and his deceased 
father, J. Gangayya constituted a Hindu 
undivided family deriving income from 
money lending business. Gangayya was 
the manager of the family and the assess- 
ments used to be levied on him as repre- 
sentative of the family. For the assess- 
ment of the year 1932-83 (accounting year 
1931-32) notice was issued to Gangayya 
under s. 22 (2) of the Income Tax Act on 
April 9, 1932, and he filed his return on 
May 20, 1932, showing a net income of 
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Rs. 12,755. Gangayya died on Juiy 15, 
1932, before assessment could be levied on 
him. After his death the petitioner coa- 
tinued to carry on the business. Notices 
were then issued to him under s. 22 (4) 
and 23 (2) of the Act. He complied with 
these notices and was finally assessed to 
income-tax on a total taxable income of 
Rs. 50,550. The Income Tax Officer did 
not levy on him super-tax on the excess 
over Rs. 30,000 of the total income onthe 
assumption that the petitioner like his 
father represented a Hindu undivided 
family. 

| The petitioner appealed to the Assistant 
Commissioner objecting to the amount of 
the assessment. In the course of the ap- 
peal he learnt that the petitioner had no 
children or brothers. Inthe circumstance 
he considered that the assessment should 
have been made on the petitioner as an 
individual and not as a Hindu undivided 
family since in hisopinion, after the death 
of the petitioner’s fatherin July 1932, the 
Hindu undivided family ceased to exist 
and the petitioner became the sole sur- 
viving member of the original Hindu undi- 
vided family. He, therefore, issued a 
notice tothe petitioner under s. 31 (3) pro- 
posing to treat him as an individual and 
levy super-tax accordingly. The petitioner 
contended that himself and his wife con- 
stituted a Hindu undivided family and 
that, therefore, the assessment made on 
him asa Hindu undivided family was cor- 
rect. The objection was overruled and the 
super-tax was levied accordingly. The ques- 
tion arising for deciston is whether in these 
circumstances the petitioner is liable to 
be assessed under s. 26 (2) of the Indian 
Income Tax Act. 

Sub-section 2 of s. 26 of the Income Tax 
Act runs as follows ; 

“Where at the time of making an assessment 
under s.23, it is found that the person carrying 
on any business, profession, or vocation has been 
succeeded in such capacity by another pérson, the 
assessment shall be made on such person succeed- 
ing, as if he had been carrying on the business, 
profession or vocation throughout the previous year, 


and if he had received the whole of the profits 
for that year.” 


In support of his contention that heis 
not liable to assessment under the above 
section, the petitioner urges two points. In 
the first place he contends that inasmuch 
as he got the entire business by survivor- 
ship under Hindu Law, he cannot be said 
to have ‘succeeded’ to the business within 
the meaning of that term as used in the 
section, In other words, he argues that 
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there cannot be a succession by a person 
to something of which he was in part the 
owner already. His next contention is that 
for the application of the section aperon 
carrying on any business, profession or 
vocation should be succeeded in such capa- 
city by another person, that he alone or 
he and his wife would constitute a Hindu 
undivided family just as he and his father 
constituted one before, that the Hindu undi- 
vided family remaining the same both be- 
fore and after the death of his father the 
terms of the section are not satisfied and 
that, therefore, he is not liable to be assess- 
ed under it. If either of these points is 
decided in his favour, he would succeed 
in the reference. 

The Counsel for the Commissioner meets 
the above points by saying that the peti- 
tioner, considered as an individual which 
he now unquestionably is, is a person dis- 
tinct from the undivided Hindu family of 
which before the death of his father he 
was a member, that he cannot by himself 
alone or even with his wife constitute a 
joint Hindu family, that he has succeeded 
to the business in the sense in which the 
term ‘succeeded’is ordinarily understood and 
that he is, therefore, liable to be assessed 
under s. 26 (2). 

Both the questions raised are not free 
from difficulty. Section 26 (2) has not been 
very happily worded. The terms “the per- 
profession 
or vocation has been succeeded in such 
capacity by another person” may well sug- 
gest that what is contemplated is merely 
succession in the management of business 
by another person ; butobviously that can- 
not have been the intention of the Legis- 
lature. It appeais to us that the word “‘suc- 
cession’ as used in the section connotes a 
transfer of ownership and the person who 
succeeds another must have by such suc- 
cession becomethe owner of the business 
which his predecessor was carrying on and 
which he after the succession carries on 
in such capacity, that is the capacity as 
owners. If this view is correct, as we think 
it is, then it seems fairly clear that the 
undivided Hindu family which was carry- 
ing on business has not been ‘succeeded’ 
in such capacity by the petitioner as the 
petitioner was himself in part the owner 
of the property already, and as such, there 
has been no transfer of ownership in the 
business as he has become entitled to it 
by survivorship. No authority relevant for 
deciding the point has been cited by either 
side, The decision relied on by the Com- 
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missioner in Arunachalam Chettiar v. Com- 
missioner of Income Tax, Madras (1) in 
which it was held that in cases where there 
has been a partition of an undivided Hindu 
trading family, s. 26 applies, does not help 
him, for those are not cases where one party 
gets the property of another by survivor- 
ehip. It would, therefore, follow that the 
petitioner has not ‘succeeded’ to the busi- 
ness of his father within the meaning 
of s. 26 (2) of the Act and isnot, therefore, 
liable to be assessed under that section. 

In the above view it is not necessary 
to decide the point whether the petitioner 
himself or with his wife does not constitute 
an undivided Hindu family—the second 
point raised in the case. However, asthe 
point was argued for some time we will 
briefly refer to the arguments. The peti- 
tioner’s Counsel is prepared to argue that 
the petitioner by himself would constitute 
an undivided Hindu family; but in the 
present case he contends, it is not neces- 
sary forhim to go so faras the petitioner 
has his wife living and they together he 
argues would certainly come within the 
description of an undivided Hindu family. 
This argument is not without force, and 
would seem to have some authority to 
support it. Strictly speaking, it is not diffi- 
cult to conceive of the petitioner singly 
asa member of an undivided Hindu family; 
that he was a member of an undivided 
family when his father was living cannot 
be disputed; that family. has never been 
divided and the petitioner though he is 
the only one living now may well be said 
to represent in his person the undivided 
Hindu family. But itis not necessary to 
pursue this line of thought as, as already 
stated, the petitioner has his wife living, 
and do they not, taken together, constitute 
an undivided Hindu family? If a sonis 
born to them there cannot be any doubt 
that there would come an undivided Hindu 
family in existence and soit is said that 
potentially there is an undivided family 
now in existence. On the other hand, it is 
urged that when the original undivided 
family is reduced toa single member the 
property of the family loses its character 
of joint family property and that the sole 
remaining member isreduced to the po- 
sition of an individual owing those pro- 
perties : and that his wife does not in any 
manner form a member of an undivided 
Hindu family. Itis argued that the wife 

G)31T 0441; 122 Ind. Oas. 793; A I R 1929 


Mad. 769; 57 M L J 209; 30 LW 541; (1929) M 
W N 642; Ind. Rul, (1930) Mad, 409. 
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or widow of a co-parcener has only a right 
and has no substantial 
rights tothe property of the family. This 
argument assumes that the term ‘undivid- 
ed Hindu family’ should be limited to a 
family of co-parceners. The petitioner's 
contention seems to be supported by an 
observation of Ramesam, J. in Vedathenni 
v, Commissioner of Income Tax, Madras (2). 
In that case the first question referred to 
the High Court was whether the main- 
tenance and arrears of maintenance received 
bya widow of a member of a joint undi- 
vided Hindu family is not exempt from 
taxation under s. 14 (1) and other sections 
ofthe Act. In deciding that point the 
learned Judge expressed the view that the 
contention that even where the family is 
reduced to a single male member, there 
is still a joint family, at any rate, where 
there are a number of widows and other 
persons entitled to maintenance, isnot un- 
tenable. This question did not directly 
arise for decision before the learned Judge. 
After the arguments were over Mr. Sastri 
co behalf of the Income Tax Commissioner 
brought to our notice a judgment of the 
Calcutta High Oourt in the Mooli Sicka, 
Inve (3) which seems to support the view 
that he has been contending for, namely, 
that the undivided Hindu family contem- 
plated in the Income Tax Act is an un- 
divided Hindu cc-parcenery. In the pre- 
sent case it is not necessary to decide which 
of the above contentions should be accepted, 
as wa bave decided the first point raised 
‘by the petitioner in his favour and that 
is enough to dispose of the case. 

We would accordingly answer that in the 
circumstances of this case the petitio- 
ner is not liable to be assessed 
under s. 26 (2) of the Indian Income Tax 
Act. He is entitled to his costs of Ks. 250 
and the refund of Ks. 100 depcsited by 
him, 

Stone, J.—I agree. 

King, J.—I agree. 


A. 

(2) 63 M L J 542; 140 Ind. Oas. 17; 56 M 1; 38 LW 
536: (1932) M W N 1139; Ind, Rul. (1932) Mad. 817; 
A IR 1932 Mad. 733 (F, B.) 

(3) 31 TR 223. 
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MADRAS HIGH COURT 
Civil Appeal No, 327 of 1930 
i January 8, 1935 
PAKENHAM WaALSI AND VARaDaCHARIAR, JJ. 
PANDIRI SATYANANDSN AND OTHERS— 
DEFENDANTS— APPELLANTS 
VETSUS 
PARAMKUSAM MANGAYYA AND OTHERS 
—PLaINTIFFs—RESPONDENTS. 
` Civil Procedure Code (Act V of 1802), O. XXIV, 
r. 2—Notice of deposit~Deposit made on the 
challenge of plaintiffs and in their presence—Separate 
notice, if necessary — Interest — Plaintiffs not 
withdrawing deposit though competent to do so by 
furnishing security—Interest, if can be allowed— 
Costs—Discretion of trial Court—Misapprehension 
of facts—Inter ference in appeal. 

Although O. XXIV, r, 2, Oivil Procedure Code, 
provides that notice of deposit shall be given 
through Court by the defendant to the plaintiff, yet 
when the deposit has been made on the challenge of 
the plaintiffs and in the presence of the plaintiffs, it 
is not necessary that there should be a separate 
notice. 

Where the plaintiff could have withdrawn the 
money deposited by the defendant immediately 
after it was deposited, by giving security, then 
interest should not be charged for the period 
during which the money lies in deposit. 

Costs are in the discretion of the trial Court 
but when the lower Court has acted under a 
misapprehension of facts in not applyinga settled 
principle of law when considering the question of 
facts, the High Court can interfere with the discre- 
tion exercised by the trial Court. 


C. A. against the decree of the Additional 
Subordinate Judge of the Court of the 
Subordinate Judge of Rajahmundry in 
O. 8. No, 52 of 1928 (O. S. No. 39 of 1925, 
on the fileof the District Court of Goda- 
veri). 

Messrs. G. Lakshmanna and G. Chandra- 
sekhara Sastri, for the Appellants. 

Mr. P. Somasundaram, for the Respon- 
dents. 

Pakenham Walsh, J.—This was a 
suit brought by the plaintiffs on 
certain dealings in khata between the 
Ist plaintiff's wife and the defen- 
dants. The khata was seitled in 19293 
and a sum of about Rs. 40,000 was found 
due. The Ist plaintiff's wife died on 
June 9, 1922, leaving an unregistered will in 
favour of the plaintiffs. .The will is dated 
June 5,1923. This suit was filed on 
September 10, 1925, and no probate had 
been taken out nor succession certificate 
before the filing of the suit. An appli- 
cation for attachment before judgment was 
taken out by the plaintiffs on October 6, 
1925. We find from Ex. 11, a reply notice 
sent by the defendants’ Pleader to the 
plaintiffs’ Pleader, that the defendants had 
no objection to pay the suit amount if 
Proper security was furnished or if 
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probate of the will had been ob- 
tained. This notice was said to have 
been received on October 12, 1925, and on 
October 17, 1925, the Ist plaintiff filed a 
further affidavit Ex. XVI in the attachment 


_ proceedings in which he stated that 


“This letter (of the defendant dated October 12, 
1925), implies that the first defendant is ready with 
money and he may be directed to pay the money 
into Court, and if he fails to pay, his bad motives 
and objects will be clear to the Court”. 

Hence it is obvious that the plaintifis 
suspected that this letter Ex. 11 wasa 
piece of bluff. However the defendants did 
deposit the amount in Court on October 24, 
1925, and on November 24, 1925, they 
filed a written statement. Ultimately the 
Court held that it could not pay the money 
to the plaintiffs without probate of the 
will being secured and this was not done 
until 1928, after which the suit was dis- 
posed of. The Court ordered that the 
defendants should pay interest for one 
month from October 24, 1925, to Novem- 
ber 24, 1925, that is from the date of the 
deposit tothe date of the written statement 
on the ground that no notice of the deposit 
as required by O. XXIV, r. 2, Civil 
Procedure Code, had been served on the 
plaintiffs. As regards costs, the lower 
Court ordered the defendants to pay the 
plaintiffs one-half of the court-fee and to 
bear their own costs except to the extent to 
which they succeeded. g:This appeal is pre- 
ferred by the defendants on two matters, 
first with regard tothe interest allowed for 
one month from October 24, 1925, to Novem- 
ber 21,1925, and secondly as regards the 


- directions as to coats. 


With regard to the first matter the 
question is whether subject to their giving 
security, the plaintiffs could have withdrawn 
the amount deposited in Court if they had 
pleased. Looking into the previous cor- 
respondence between the parties and to 
the subsequent statements and affidavits 
filed, we feel no doubt that had the plain- 
tiffs been willing to give security they 
could have drawn this amount immediately 
after it had been deposited. We have 
already alluded to defendants’ offer Ex. 11 
which reached the plaintiffs by October 12, 
1925, and it is the plaintiffs who by Ex. 14, 
invited the Court to ask the defendants 
to make this depos.t, evidently believing 
that the offer of deposit was not serious. 
There isin Ex. 20, dated July 6, i927, a 
statement in para, 5 which runs thus : 

“even on the day on which we deposited money in 
Court, we represented to the Court in the presence 
of the other side that we do not want to keep the 
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plaintiffs off from the money and that all that we 
are anxious for is that no opportunity be left to 
the plaintifs to trouble us after receiving the 
money”. h 

This statements has not been specifically 
challenged either by further affidavit or by 
any evidence. When we look ai the issues 
we find that the plaintiffs were contending 
all along that they could obtain the money 
without probate or succession certificate or 
security. It seems therefore impossible to 
believe that they did not have notice of the 
deposit of this money nor do they assert 
in the evidence or elsewhere, that they had 
no notice, Order XXIV, r. 2, Civil Procedure 
Code, no doubt provides that notice of 
deposit shall be given through the Court 
by the defendant to the plaintiff and there 
is a form (No. 3) in Appendix H to Civil 
Procedure Code, which runs thus : 

“Take notice that the defendant has paid into 
Court Rs,........ and says that the sum is sufficient 
to justify the plaintiffs’ claim in full”. 

But when the deposit has been made on 
the challenge of the plaintiffs and in the 
presence of the plaintiffs, it is not necessary 
that there should be a separate notice. The 
learned Sub-Judge who eventually decided 
the case was not the same as the Sub-Judge 
to whom the deposit was made. We have 
come to the conclusion under the circum- 
stances that interest was not chargeable for 
this month, as plaintiffs could have with- 
drawn the money by giving security. 


Then as regards costs, they are, no doubt, 
in the discretion of the Court but we find 
that the lower Court has acted under a 
misapprehension when it held thatthe plea 
that the defendants offered to pay 
amount if only a certificate was produced or 
security furnished was an after-thought. 
In his evidence, as P. W. No.4 one of the 
plaintiffs has stated as follows :— 

“Sometime after purchasing court-fees I went to 
defendants and showed them the stamps and said 
that I would like to avoid filing suitif they should 
pay up money. They said they could not pay 
then. Sol filed the suit. No, they said that they 
would pay money in case I obtained probate or 
gave security.” 

It is true that further on in cross-examin- 
ation the plaintiff tried to resile from this 
and said “defendants never asked me to 
give security; but said they had no cash.” 
But looking into Ex. 11 we feel no doubt 
that the attitude taken up by the defendants 
wes that they were prepared to pay if 
security was given, while the plaintiffs 
persisted that they were not bound to give 
security or secure probate. That being the 
case, itis clear that the Court acted under 
a misapprehension of fact in passing this 
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order as regards costs. The very: case relied 
upon by the respondents in this connection, 
Parshram v. Dorabji (1), will justify our 
interference in sucha case for it says: 

“A Court has absolute discretion in the matter of 
costs according to s.229, Civil Procedure Code, and 
an Appellate Court will not interfere unless it has 
proceeded on a manifestly wrong ground such as 
the application of an erroneous principle or a mis- 
apprehension of facts. So long as the discretion was 
in fact exercised, an Appellate Court will not inter- 
fere simply because it would itself have exercised 
the discretion differently.” 

The principle of the decision in Thakur 
Das v. Firm Bashi Mal Kishen Chand, 64 
Ind. Cas. 385, (2), is that a defendant is 
not legally bound to pay money in a case 
of this sort until he is satisfied that the 
plaintiff has produced a succession certi- 
ficate or probate or letters of administration 
or some authority to collect the debts due 
to the deceased person, andif the claim- 
ant files a suit in such circumstances he 
is not entitled to his costs. The lower 
Court seems to have agreed with this 
decision which was quoted before it but on 
account of the aforesaid misapprehension 
of facts it did not apply it to this particular 
case when considering the question of costs, 
Tnere is, however, one matter in which 
defendants are to blame. The defendants 
did not send a reply to the plaintiff notice 
Ex. 10 of August 29, 1925, at once, but sent 
it only on October 5, 1925, on the very day 
the suit was filed. The plaintiffs purchased 
the stamps on September 1], and it cannot 
be said that they did not wait long enough 
for a reply to their notice before purchasing 
the stamps. Had they, however, furnished 
the security which the defendants had asked 
for, they need not have filed the suit and 
they could have obtained a refund of the 
greater part of the stamp money from the 
revenue authorities. What they would have 
lost on the stamps would have been 
Re. 115-12-0 and to that sum we think they 
are entitled. On the other hand we find no 
reason for not allowing the defendants the 
costs of Rs, 456-8-0 disallowed by the lower 
Court. We see nothing on the record to 
show that they raised any frivolous defence 
or unduly protracted the suit. The appeal 
is therefore allowed except tothe extent of 
Rs. 115-12-0 with proportionate costs. 

AWN. Appeal allowed. 

(1)2 Bom LR 254. 

(2) 64 Ind, Cas, 385. 
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Hindu Law—Marriage—Approved and unapproved 
forms—Tests—Jewel presented by bridegroom's father 
to bride at betrothal inaccordance with custom of 
‘parisam'— Whether amounts to  ‘bride-price'— 
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The distinctive feature of the Asura form of 
marriage is the giving of money or money's worth 
to the bride's father, for his benefit or as considera- 
tion for his giving the girl in marriage, 

Where in accordance with the custom of the 
community to whichthe parties belonged relating 
to ‘parisam’, a jewel was presented by the brideg- 
room's father and placed on the bride's neck at the 
time of the betrothal ceremony and the form or 
value of the jewel was not even the subject of a 
bargain but merely left to the pleasure of the 
bridegroom's father, this can, in no sense, be called 
‘bride's price’ as the texts clearly distinguish 
between payments to the father for his own benefit 
and payments to the bride, received by her kinsmen 
.not for their own use, 


Once it is established that certain property is the 
-absolute property of a woman under her entire 
unfettered control, there ought to be only one rule 
.of succession recognized in Madras, namely the rule 
of succession relating to stridhanam property. Sheo- 
mandan Prasad v. Damodar Prasad (381), relied on. 
Hansbutti Kerani v. Ishri Dutt Koer (20), applied. 


Whatever reason or justification--historical or 
sacredotal—may exist for looking with disfavour on 
a widow's right to dispose of her surplus income or 
transmit them to a line of heirs different from her 
husband's, the same considerations need not be 
extended to the cass of a daughter and much less 
to a daughter inheriting her mother's stridhana, The 
Hindu law-givers never looked with disfavour on the 
succession of a daughter or imposed upon her res- 
traints of abstinence or even continence, as in the 
case of a Hindu widow. The Privy Council have no 
doubt held that the estate taken by a daughter as 
heir to her mother’s stridhanais not an “absolute 
estate” but the doctrine of “reverter” may well be 
limited to the original estate and proved accretions 
to it, Consequently, the daughter is the absolute 
owner of the income and the absolute owner of the 
income and after her death, there are two lines of 
divolution: one forthe main estate and another for 
her personal property. 


- Income from a widow's husband’s estate being her 
absolute property she does not lose her power of 
controleven at her death but can deal with the 
accumulated income by her will, there is no reason 
for drawing the line at testamentary dispositions and 
refusing to reach the logical conclusion that even if 
she happens to die intestate, the surplus amount 
should betreated as “her absolute property” for 
purposes of devolution as well, Parthasarathi Appa 
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Row v. Venkatadri Appa Row (8) and 


Bhagbutti Daee v Bhola Nath (19), referred to, 

Messrs. P. Venkatarama Rao and S. Kal- 
yana Sundara Mudaliar, for the Appellants. 

Messis. B. Sitarama Rao, K. Venkates- 
waran, T. M. Krishnaswami Ayyar and R. 
Krishnaswami, for the Respondents. 

Varadachariar, J.—This is an appeal 
by plaintiff No. 3—the husband and ; legal 
representative of plaintiff No. L—and relates 
only to aportition of the subject-matter of 
the suit. The plaint was presented only 
by two plaintiffs, the daughters of defen- 
dant No.1 by his deceased first wife San- 
thanayaki. They claimed possession of the 
scheduled properties and other reliefs as 
the heirs of their deceased mother. De- 
fendant No. 2 is defendant Nos. 1’s son by 
that wife. Defendants Nos. 3 and 4 are the 
sons of defendant No, 1 by his second wife. 
Plaintiff No. 1 died very soon after the 
instilution of the suit; and after some 
contest as to who her legal representative 
was, plaintiff No. 3 was added as legal 
representative, by order of March 21, 1927, 
on I. A. No. 102 of 1927. ‘The question 
decided by this order has been re-agitated 
before us, though not seriously and it has 
been argued that the husband is not the 
heir, because the marriage was in an unap- 
proved form. This question of heirship 
may be briefly disposed of. 

The evidence recorded in connection with 
I. A. No. 102 of 1927 shows that in accord- 
ance with the custom of the community 
relating to “‘parisam,” a jewel was present- 
ed by the bridegroom's father and placed 
on the bride's neck at the time of the betro- 
thal ceremony. The form or value of the 
jewel was not even the subject of a bargain 
but merely left to the pleasure of the 
bridegroom's father. This can in no sense 
be called “bride price.” From Manu's 
texts as well as from the decided cases, it 
is clear that the distinctive feature of the 
Asura form of marriage is the giving of 
money or money’s worth to the bride's 
father, for his benefit or as considera- 
tion for his giving the girl in marriage : 
Muthu v. Chidambara (1), Audikesavuly 
Chetty v. Ramanujam Chetty (2) and 
Jaikisondas Gopaldas v. Harakisandas (3). 
In Gabrielnathaswami v. Kalliammal 
Ammal (4), there was a finding by the 
lower Appellate Court, that the ‘parisam" 

Q)3 M LJ 261, 

(2) 32 M 512; 3 Ind, Oas. 541; 6 M L T 183; 19 M 
L J 656. 

(3) 2B 9. 

(4. 10 L W 491; 53 Ind. Cas, 423; A IR 1920 Mad 
884; 26 M L T 348; (1920) M WN 158, 
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in that case was in the nalure of a “bride 
price.” In Samu Asari v. Anachi Ammal 
(5), and in Second Appeal No. 236 of 
1925, the money was held to have been 
paid for the father’s benefit, though utiliz- 
ed by him to meet the expenses of the 
marriage, which he must have otherwise 
defrayed out of his own funds: see also 
Rathnathanni v. Somasundara Mudaliar (6). 
As pointed out in Jaikisondas Gopaldas v. 
Harakisondas (3) at p. 15*, the texts 
clearly distinguish between payments to 
the father for his own benefit and pay- 
ments to the bride, received by her kinsmen 
not for their own use. We, therefore, affirm 
the conclusion of the lower Court on this 
point. 

The main question in the appeal is, 
whether, taking plaintiff No. 3 to be his 
wife's heir, he is entitled to any, and if 
so, to which of the properties claimed in 
the suit. The learned Subordinate Judge 
has, in paras. 14, 42, 46, 49 and 55 of 
his judgment, recorded findings to the fol- 
lowing effect, as to the title to the various 
items of properties specified in the plaint 
schedules, viz., that the properties in 
Sch. I to 1-d, had been purchased in 
Santhanayaki's name and belonged to her; 
that there were cash deposits in her name 
to the extent of Rs. 30,000, that out of 
this sum, the properties in Sch. IIb, c 
and e, Items Nos. 1t0 3 in Sch. Il, and 
Items Nos. 1 to 4, in Sch. II-d, were 
acquired, after her death, in the names, 
sometimes of the two plaintiffs, sometimes 
of the two plaintiffs and defendant No. 2 
jointly and sometimes of defendant No. 2 
alone, but that they all belonged in law 
to the two plaintiffs; and that the pro- 
perty in Sch. Il-a and Items Nos. 7 to 
18, Sch. II had been purchased out of 
the income accruing from Santhanayaki’s 
estate subsequent to her death. He held 
that that all these three sets of properties 
constituted “ Santhanayaki’s estate,” and 
as such devolved on plaintiff No. 2 as 
sole heir on plaintiff No. 1's death 
(para. 72). The appeal is confined to 
the third group of properties above des- 
cribed, i. e., those specified in Sch. II-a, 
and Items Nos. 7 to 18, Sch, II. As 
these are found to have been acquired out 
of income, accruing after Santhanayaki's 
death, it has been argued, on behalf of 
the appellant, that these properties did 

(5) 49M LJ 554; 91 Ind. Oas. 561; AI R 1926 Mad. 
37; 22 L W 462. 


(6) 13 L W 532; 62 Ind. Oas. 931; A I R 1921 Mad. 
G08; 41 M L J 76; (1921) M W N 435. 
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not form accretions tothe main estate but 
belonged absolutely to the daughters in 
equal shares and on the death of one of 
them, her share devolved on plaintiff 
No. 3 as her heir. 

The plaint also claimed a large sum, 
by way of profits, on the ground that for 
a number of years defendants Nos, 1 and 
28 had been managing the estate on behalf 
of the two plaintiffs. The Court below 
held (para. 73) that the sum awardable 
under this head must also be held to de- 
volve on plaintiff No. 2 as an “accretion” 
to the estate. This conclusion has also been 
attacked before us and the appellant 
claims that he is entitled to a half-share 
in the profits. 

On behalf of the respondents, Mr. 
Sitarama Rao reiterated before us the 
contention put forward, on behalf of the 
defendants, in the Court below that the 
first two groups of properties (as classified 
above) should not be held to belong 
to Santhanayaki or to her daughters and, 
therefore, not the third group also. The 
title to the first set of properties and the 
deposit in respect of the cash fund un- 
doubtedly stood in Santhanayaki’s name. 
The defendants made some suggestions of 
benami, but they had no definite case, for 
thererare obvious difficulties in substantiat- 
ing a theory of benami. Defendant No. 2 ' 
suggested that up toa certain stage, it ` 
was benami for the mother and aunt of 
Santhanayaki and later on, those people 
purchased properties out of these funds 
in the names of whomsoever they wanted 
to benefit. There is very little proof of 
this either. Mr. Sitarama Rao suggested 
that the old ladies could not have intended 
that defendant No. 2—the daughter's son 
—should get no benefit and they must 
have intended to give a kind of ‘‘daugh- 
ters estate” to Santhanayaki, so as to 
make it descendable to defendant No. 2 
at her death. No such case was put for- 
ward io the pleadings: on the other hand, 
it is inconsistent with the case actually 
put forward, viz, that Santhanayaki was 
only a benamidar. Beyond putting forward 
these hypotheses, Mr. Sitarama Rao did 
not seriously assail the findings of the 
Court below (as above set out) and we do 
not, therefore, pursue these hypotheses 
further. 

On the findings of ihe Court below as 
to the title of Santhanayaki and of plain- 
tiffs Nos. 1 and 2, both sides have elae 
borately argued before us, the question of 
law as to the devolution, on plaintif - 
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No. 1's death of her share of the items 
claimed in the appeal. In dealing with 
their arguments, certain facts and dates 
are material. Defendant No. 2 was born 
in 1902, plaintiff No, 1 in December 1905 
and plaintiff No. 2in June 1907. Santha- 
nayaki died in December 1909. She was 
born in a rich family and throughout 
her life Jived with her mother and aunt 
(father’s brother's widow), defendant No. 1 
also living with them. Plaintiffs Nos. 1 
and 2 also lived with her aunt or mother, 
till they were married sometime about 
1920. During the minority of the plain- 
tiffs, defendant No. 1 has (as found by 
the lower Court in para. 56) been acting 
as their guardian up to 1920, managing 
Santhanayaki's properties and making the 
various purchases above referred to. After 
defendant No. 2 attained majority, he 
has been in management of the suit pro- 
perties since 1921: see para. 63 of the 
lower Court's judgment. Even after the 
plaintiffs attained majority, they were never 
put in possession, but the management 
continued with defendant No. 2 up to 
date of suit. The importance of these 
circumstances is this: if before the theory 
of “accretion” to the main estate could 
be applied, it is necessary that the limited 
owner should be in possession of the main 
estate or should have received the income 
therefrom or made investments out offsuch 
income, there would be no scope for its 
application here, because plaintiffs Nos. 1 
and 2 never had possession, never received 
the income and never made any invest- 
ments themselves, Again if any act or 
expression of intention on their part should 
be held necessary to constitute the surplus 
income (or the investments thereof in the 
purchase of land) an accretion to the 
main estate, there has been no such act 
or declaration of intention on their part, 
prior to suit. Even if any presumption, 
whether of fact or of mixed law and fact 
were necessary tosend the accumulations 
and their investments in the same line 
of devoluticn as the corpus, no such pre- 
sumption could, according to the decisions, 
be made when the limited owner has never 
“been in possession: cf. Soodamani Dasi v. 
Administrator-General of  Beagal (7), 
Parthasarathi Appa Rao v. Venkatadri 
Appa Raa (8) at p. 226*; Ayiswarayananda- 
ane O 433; 201A 12; 7 Ind. Jur, 233; 6 Sar 272 


(8) 46 M 190; 70 Ind. Cas. 68); A I R 1922 Mad. 
457; (1922) M W N 532; 16 L W 369; 43 ML J 486; 
31M LT 221. 
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jt Saheb v. Sivaji Rajah Saheb (9) at p. 151 
and Sridhar Chatiopadhy v. Kalipada 
Chukerbutty (10). Indeed, during all the 
time when the properties claimed in the 
appeal were purchased, plaintiff No. 2 
was a minor. 

The respondents relied upon the state- 
ment in para. 12 of the plaint as proof 
of the plaintiff's intention to make the 
purchased properties an accretion to the 
mother's estate. We shall presently deal 
with this argument. But Mr. Sitarama 
Rao mainly pressed the contention that 
the question of “intention ” is material 
only when the female owner has made an 
alienation and that independently of any 
acts or intention of the limited owner, the 
income derived from an estate inherited 
by her is of such a character that unless 
the limited owner has appropriated it or 
disposed of it or at least otherwise made 
it her own by some positive act, the in- 
come and any investments thereof will go 
with the main estate and not devolve on 
the personal heirs of the limited owner. 

The contention based on para. 12 of 
the plaint may be briefly disposed of. In 
that paragraph reference is made to the 
purchases made by defendant No. 1 out 
of the corpus of the funds that belonged 
to Santhanayaki and also to purchases 
(by defendants Nos. 1 and 2) outcf the 
income that accrued after Santhanayaki's 
death ; and in respect of both these sets 
of properties it is stated that 

“they lawfully belong to the estate of Santhanayaki. 
They have deen purchased only for the benefit of 
the plaintifist” 

The next succeeding sentence, as well 
as paras. 8 and 9 of the plaint, make it 
clear that the averment relied on was 
meant to negative the claim put forward 
on behalf of defendant No. 2 that the 
purchases were made for his benefit. 
There was no occasion at that stage to 
think of any contradistinction between 
the “inherited” properties and ihe “ace 
quired properties” and the allegation is 
at best only a statement of law (“law- 
fully” in the word used), It does not seem 
reasonable to read into it any expression 
of intention, if such be necessary for the 
respondent’s case, 

On the point of law, we have been 
taken through a number of decisions relating 
to accumulations and investments made by 
Hindu widows. Both sides rightly pointed 

(9) eae 92 Ind. Cas, 928; A I R1926 Mad, 84; 


49 ML J 568. 
(10) 16 © W N 106; 11 Ind. Oas. 971: 15 OLJ 12, 
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out that in most of the cases, there had 
in fact been dispositions made by the 
widows and the observations as to what 
should happen if there were no disposition, 
were obiter. The divergence of view no- 
ticable in the decisions in India may be 
illustrated by the two following extracts. 
In Subramaniam Chetti v, Arunachalam 
Chetti (11), p. 3* Sir Subramania Ayyar 
observed: 


“Where the widow, making the purchase has, 
while not annexing it to her husband's estate, left 


it undisposed of, whether the descent thereof is to. 


her husband's heirs or to her owp, is a question 
which can hardly be treated as settled;” 

and the learned Judge proceeded to 
give reasons why it should be held that 
what the widow could dispose of at pleasure 
is 

“her own property, not limited but absolute, 
exclusive and separate in every sense and, devolving 
as such,” 

On the other hand, in Kuila Chandra v. 
Bamu Sundari (12), at p. 874, Imam and 
Chapman, JJ., said: 

“Tt is now a well settled rule of Hindu Law that 
property acquired by a Hindu widow with the 
accumulations of the income of her husband's estate 
does not constitute her stridhanam but forms part of 
the corpus of the estate (the italics in both the ex- 
tracts are ours).”” 

In Sarat Chandra v. Charusila Dasi (13), 
Page, J. laid down that whatever power 
of disposition a Hindu widow might have 
over the saving or their investment, could 
be exercised by her only during her life- 
time, but she had no testamentary power 
even in respect of her income or its 
accumuletions or investments therefrom. 
Mr. Sitarama Rao did not, however, support 
this distinction between dispositions inter 
viros and dispositions by will in view of 
the decision of the Privy Council in 
Venkatadri Appa Rao v. Farthasaratht 
Appa Rao (14). As the High Courts in India 
have, in dealing with this question, pur- 
ported to follow or explain away certain 
observations of the Judicial Committee, it 
will be convenient to refer at some length 
40 the decisions of the Judicial Committee, 
The respondents have principally relied on 
Isri Dutt v. Hansbutti Koerain (15), Sheo- 


(28M ` 
(12) 41 C 870; 22 Ind. Cas. 701; A I R 1914 Oal. 


€05 
(18) 55 O 918; 112 Ind. Oas. 508; A I R 1928 Cal. 


794. 

(14) 48 M 312; 87 Ind. Cas. 324; A I R 1925 P O 105; 
52 TA 214; 23AL J 261; 48 M L J67; LR6A 
P O82; 27 Bom L R 823; 3 Pat L R 208; (1925) M 
WN 441; 290 WN 989 (P. 0.). 

(15) 10 © 324; 10 I A 150; 4 Sar 459; 13 O L R 418; 
7 And, Jur. 557 (P. C.). 
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lochun Singh v. Saheb Singh (16), and 
Nabakishore Mandal v. Upendra Kishore 
Mandal (17), the appellant seeks to derive 
support from Soodamani Dasi v. Adminis- 
trator-General of Bangal (7); and Venkatadri 
Appa Rao v. Parthasarathi Appa Rao (14), 
at pp. 320, 301 and 324*. The judgments 
in Sheolochan Singh v. Saheb Singh (16), and 
Nabakishore Mandal v. Upendra Kishore 
Mandal (17), do not throw much light 
on the precise question now under con- 
sideration. Inthe former case, their Lord- 
ships accepted the positive finding of the 


“High Court that 


“upon the evidence there is not the slightest 
doubt that the properties in question were dealt 
with by the widows as accretions to their husband's 
estate,” 

The only general observation in the judg- 
ment is in the following words: 

“Where a widow comes into possession of the 
property of the husband and receives the income 
and does not spend it, but invests it in the pur- 
chase of other property, their Lordships think that 
prima facie it is the intention of the widow to 
keep the estate of the husband as an entire estate 
and that the property purchased would prima facie 
be intended to be accretions to that estate,” 

This can hardly be read asa statement 
of a rule of law, for it is clearly.express- 
ed in terms of an inference of fact and 
that is how it has been understcod in 
the Madras cases. The head-note however 
used the word “presumption” and in the 
Calcutta cases this decision has been 
understood as laying it down that whenever 
there is a permanent investment by the 
widow, of her accumulated savings, the 
onus is thrown on the other sidé to prove 
that it was nob meant to be an accretion. 
How far this view can be justified in the 
face of the observations in Soodamani Dasi 
v. Administrator-General of Bengal (7), at 
pp. 442 and 443} is a point that we need 
not pursue here, because there has been 
no investment in the present case by the 
limited owner, In Nabakishore Mandal v. 
Upendru Kishore Mandal (17), the circum- 
stances of the purchase and the nature of 
the interests purchased were held to justify 
the view that the rights acquired “would 
be an obvious accretion to the husband’s 
property.” Starting from that basis, their 
Lordships added, if it were possible for her 
to segregate 

“the purchased rights, it would require some more 
me 14 O 387; 14 I A €3; 5 Sar 1; 1l Ind. Jur. 231] 
UAM L J253; 65Ind. Cas. 305; A I R 1922 
P 03; 20 A LJ 22; (1922) M WN 95,25 CWN 
322; 35 OL J 116; 24 Bom LR 346; 15 LW 417; 30 
M LT 233; 3 PLT Stl (P. 0). . ; 
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unequivocal act for the purpose than anything to` be 
found in this evidence.” : 

It is obvious that this remark must be 
read in connection with their Lordships’ 
view of the evidence in the case. The only 
Other observation in that judgment which 
has been relied on runs in these terms: 

_ “Though it is true that when that property (mean- 
ing apparently the income) had been received, it 
would be possible for her so to deal with it that 
it would remain her own, yet it must be traced 
and shown to have been so dealt with, and in this 


case there is no sufficient evidence of this having 
been done.” 


Even this observation would not support 
the respondent's argument in the form pre- 
sented before us, for in the Privy Council 
case there has been an attempt by the 
widow at an alienation of the property 
acquired out of the savings. To that 
extent, it could not be said that it was 
“unappropriated”. It is clear that their 
Lordships’ remark was made in the light 
of the nature of the investment that the 
widow had made, and not as a general 
proposition-of law, throwing upon the widow 
and her heirs the onus of proving that she 
has done some act to show her intention 
to appropriate the income for herself. As 
early asin Soodamani Dasi v. Administrator- 
General of Bengal (7), their Lordships had 
held that the widow's income, as it fell due, 
became “her absolute property” and why 
is any further act of ‘‘appropria- 
tion” necessary in respect of what is already 
herown? If, from the mere act of “saving” 
the fund could be held to acquire a 
new character—and this was one of the 
contentions in Soodamani Dasi v. Adminis- 
irator-General of Bengal (7), at p. 442%, 
it is sufficient in the present case also, as 
in Soodamani Dasi v. Administrator-Ge- 
neral of Bengal (7), to say that even the 
saving was not the act of the plaintiffs, 
because they never had possession and 
never received the income. The respon- 
dent’s argument had thus to be rested 
solely on the observations in Isri Dutt v. 
Hansbuiti Koerain (15), Even there the 
widow had made an alienation, thus 
showing her intention, if possible, to make 
the acquired property her own, but their 
Lordships: held that it was no longer open 
to her to do so, because the evidence show- 
ed that she had already made the acquired 
property an accretion to her husband's 
estate. There, however, occur the following 
observations in the judgment: 

“If she has made no attempt to dispose of them 
(savings) in ‘her lifetime, there is no dispute but 
that they follow the estate from which they arose. 
~ *Page of 20 0.—[Ed.] 
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The dispute arises when the widow who might have 
spent the income as it accrued, has in fact saved 
it and afterwards attempts to alienate it (p. 335*).” i 

After referring to the earlier cases their 
Lordships say on p. 337*: 

“Nor do they think it possible to lay down any sharp 
definition of the line which separates accretion to 
the husband's estate from income held in suspense 
in the hands of the widow, as to which she has not 
determined whether or no she will spend it.” 


The succeeding portion of the judgment 
shows that this must be dealt with as a 
question of fact in each case.’ With this 
may be compared their Lordships’ observa- 
tion in Raja of Ramnad v. Sundarapan- 
ptyaswami Tevar (19), at p. 588+: 

“It is a question of fact to be determined if there 
is any dispute, whether a widow has or has not so 
dealt with her property,” 

The question now is, isit justifiable to 
treat the first of the above extracts from 
Isri Dutt v. Hansbutti Koerain (15), as 
embodying a decision or even pronounce- 
ment by their Lordships on the point of 
law ? The argument before them proceeded 
on the assumption that, according to the 
then state of the authorities, “a widow's 
savings from her husband's estate are not 
her stridhanam"— for the obvious reason— 
that in Bhagbutti Daee v. Bhola Nath 
(19), the Board had observed that 

“One consequence of the widow's estate no doubt 
would be that she would ke unable to alienate the 
profits or that at all events whatever she purchased 
out of them would be an increment to her hus- 
band’s estate.” 

In the High Court, Ainslie, J., unques- 
tionably accepted this dictum so far as 
the devolution -of the undisposed portion 
went and he only struggled to establish 
at least a limited power of disposition: [see 
Hansbutti Kerani v. Ishri Dutt Koer (20), 
at pp. 521, 522. See also p. 5234 where the 
learned Judge reiterates on this point. I 
think there is no difference of opinion]. On 
p. 9294, the learned Judge observes 
that . this view would fit in. with 
Dwarkanath Mitter, J's theory, in Kery 
Kolitany v. Moniram Kolita (21), that 
the widow is in possession as a kindof 
“trustee”; but he attempted his own 
explanation by the theory of a presumable 
intention : 

“To add such moneys or properties to the estate 

(18) 42 N 531; 49 Ind Cas.701; A I R 1918 PO 156; 
46 I A64; ITAL J 153,36 MLJ 164; 230 WN 
549, 23 O L J 551; 25M L T 400; 21 Bom LR 835; 
(1919) M W N 511; 10 L W 322 iP, O.). 

(19; 1 O 104; 2 í A 256; 2: W RPO 168; 3 Sar 
528; 3 Suther 186 (P O). 

(20) 5 O512;4OL RSL. 

(21)13B L R1. 
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and to abstain from excercising her full rights over 
them.” 


Though dissenting from Dwarkapath 
Mitter, J’s theory, Ainslie, J. (on p.527*) ac- 
cepted the decision in Chundrabutee Debia v. 
Brody (22), which was largely founded on the 
doctrine that the Hindu widow takes 
her husband’s estate only for purposes of 
maintenance. On p. 528* he would have it 
that even if the widow severed the accumula- 
tions from the main estate, he would 


only go the length of giving her 
a power of testamentary disposition 
over it, but not recognise its descendabi- 


lity to her own heirs—apparently because 
it won't fall under the categories of 
stridhana enumerated by Jimutavahana: 
see Chundrabutee Debia v. Brody (22). The 
report of the argument on p. 3287 of Isri 
Dutt v. Hansbuttt Koerain (15), would show 
that this is all that respondent's Counsel 
sought to maintain beforé the Judicial 
Committee. 


Their Lordships’ remarks on p. 384f 
Isra Dutt v. Hansbuiti Koerain (15) show 
that the law relating to “widow's estate” 


was then taken to have advanced only one 


step from the earlier view, i.e., from the 
“trusteeship” theory to a stage wherein 
the widow had a “more free and com- 


plete usufruct of her husband's property”. 
Hence, it is that their Lordships formulate 
to themeelves the question as to the point 
of time or the circumstances under which 
the widow loses her control over the 
unexpended portion of her income from 
her husband’s estate. If as is now establish- 
ed by the decision in Soodamani Dasi v. 
Administrator-General cf Bengal (7) the 
income is her “absolute property”, and as 
shown by the decision in Venkatadri Appa 
Rao v. Parthasarathi Appa Rao (14) she 
does not lose her power of control even 
at her death but can deal with the ac- 
cumulated income by her will, there is 
is no reason for drawing the line at testa- 
mentary dispositions and refusing to reach 
the logicial conclusion that even if she 
happens to die intestate, the surplus amount 


should be treated as “her absolute 
property” for purposes of devolution as 
well. 

It will be instructive to compare the 


decision in Chundrabutee Debia v. Brody 
(22) with that in Venkatadri Apra Rao v. 
Parthasarathi Appa Rao (14). In the former 
(22) 9 W R584. 
*Pages of 5 O0.—| Ed) 
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case, the High Court. held that a decree for 
mesne profits obtained by a widow could 
not, after her death, be made available for 
the discharge of her personal debts; bat 
in the latter case, the Privy Council have 
laid down that the income due to the 
widow from the Receiver was, on her death, 
“oartof her estate” available for payment 
of legacies bequeathed by her. It certainly 
cannot be said that what is available - 
for payment of legacies cannot be made 
available for payment of debts of the 
deceased. Their Lordships’ observations 
in this latest case also suggest that unless 
the’ widow had made the surplus income 
an accretion to the husband's estate, such - 
surplus would remain part of “her estate” 
even after her death. The case also an- 
swers—and answers from a far more liberal 
standpoint—the question left open by the 
Judicial Committee at the end of their judg- 
ment in Gonda Kover v. Kovereodey Singh 
(23) at p. 165* and by Sir John Wallis in 
Narayanan Chetty v. Suppiah Chetti \24) at 
p. 631}. As for the decision of Jackson, J., in 
Subbamma. v. Venkata Krishna Rao, 80 Ind. 
Cas. 290 (25), it is clear from the judgment 
in Firamanayakem Pillai v. Krishnaswami 
Pillai (28) that he himself did not regard it - 
as authoritative after Venkatadri Appa Rao 
v. Parthasarathi Appa Rao (14), Similarly, it 
would be difficult to reconcile the decision in 
Sridhar Chattopadhya v. Kalipada Chuker- 
butty (10) with the decision in Venkatadri 
Appa Rao v. Parthasarathi Appa Rao 
(14) in so far as the Calcutta High Court 
held that the rent due to the deceased 
female owner would not be available for 
the satisfaction of her debts. 


There is little force in the argument 
that Jimuthavahana's definition or enumera- 
tion of “stridhana” won't comprise this 
kind of assets. Even the Calcutta High 
Court has latterly refused to adopt a literal 
construction of that text or consider 
the enumeration there as exhaustive: 
Narain Chan- 
dra (27). This Court has long been 
accustomed to give a wide scope tothe 
doctrine of “stridhana’ in view of the 
liberal definition there of in the Mitakshara: 

(23)14BL R 159. 

(24) 43 M 629; £8 Ind. Cas. €39; A I R 1920 Mad, 
983: 11 L W418; (1920) MW N 248; 38 M LJ 437, ` 

(25) 80 Ind. Cas 260; A I R 1925 Mad 151. 

(26) (1929) M W N 355; 121 Ind. Oas, 492; Ind. Rul, 
(1930) Mad. 188. 

(27) 33 O 315; 10 OWN510;3 O L J15, 
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see Solemmav. Latchumana (28) and the 
view indicated by Sir Subramania Ayyar, 
Jin Solemma v. Latchumana (28) as to 
the devolution of the widow's savings and 
acquisitions on her stridhanam heir was 
accepted in Viraraghava Reddi v. Kota 
Reddi (29) and by Kumaraswami Sastri, 
J „in Ayiswarayanandaji Saheb v. Sivaji 
Rajah Sahib (9) at p.151*, As observed in 
Punnayya v. Kattamma (30) at p. 368Ff once 
it is established that certain property is the 
absolute property of a woman under her 
entire unfettered control, there ought to 
be only one rule of succession recognized 
in Madras, namely the rule of succes- 
sion relating to 
Indeed this conclusion would follow even 
from the observations of the Privy Council 
in Bhagbuttt Daee v. Bhola Nath (19), 
where speaking as a life estate (as con- 
tradistinguished from a ‘widow's estate’) 
they said (at p. 260f) : 

“She would have the power of making what- 
ever use she chose of the proceeds of her estate; and 
if she bought land or personal property with them, 
that land and that property would be hers and would 
devolve on the defendant (granddaughter) who re- 
presents her.” 

There is no particular point of distinc- 
tion, in the income being derived from the 
husband's estate, because that was the 


case even in Bhagbutti Daee v. Bhola 
Nath. (19) (see also p. 2627). 
On the Indian decisions relied’ on by 


Mr. Sitarama Rao, Sridhar Chattopadhyav. 
Kalipada Chukerbutty(10), Sheonandan Pra- 
sad v. Damodar Prasad, 78 Ind, Cas. 305 (31) 
and Bharateswari Dasi v. Bhagaban Chandra 
(82), are directly in point, but we are, 
with all respect, unable to follow them, 
because, as already 
based on a different view as to the effect 
of the dicta in Isri Dutt v. Hansbutti 
Koerain (15). Further, the first two were 
decided before Venkatadri Appa Rao v. 
Parthasarathi Appa Rao (14) and in the 
third no reference is made to the Venkatadri 
Appa Rao v, Parthasarathi Appa Rao (14). 
Even in Calcutta one learned Judge has, 
in a recent case, Bankim Behary v. Probodh 
Chandra (33), followed the Madras view 


(28) 21 M 1004; 8M LJU. 

(29) 31ML J 465; 33 Iud. Cas, 532; A IR 1917 
Mad 336; 3 L W 422; 20 M L T 345 

(30) 17 ML T 363; 29 Ind Cas. 184; A I R1916 
Mad 30t; 28 M LJ 495; 2 L W415. 

(31) 78 Ind. Cas 306; A I R 1924 Pat 711. 

(32) 33 O W N 193; 115 Ind. Oas. 513; A I R 1928 
Cal 759. 

(33) A I R 1934 Cal. 284; 151 Ind, Cas. 290; 7 R O 105, 
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that the dicta in Isri Dutt v. Hansbutté 
Koerain (15) have more than been coun- 
terbalanced by later decisions. We think 


that the trend of opinion inthis Court sines 
Subramaniam Chetti v. Arunachalam Chetti 
(11) is in consonance with their Lordships’ 
latest pronouncement, 


Amongst text writers Sir Dinshaw Mulla 
seems to endorse the Madras view (see his 
Hindu Law, Ei. 7, p. 176, et sec). In 
Mayne’s book, the learned Editor of the 
Ninth Edition, after referring to the 
decisions in Akkanna v. Venkayya (31) and 
Subramaniam Chetti v. Arunachalam Chetti 
(11) added a remark that the view there 
taken “is no longer tenable,” apparently 
in view of the decision in Nabakishore 
Mandal v. Upendra Kishore Mandal 
(17). We do not know what he would 
have thoughtif he had the judgment in 
Venkatadri Appa Rao v. Parthasarathi 
Appa Rao (l4) before him. Sir John 
Trevelyan has, in the latest edition of 
his book, reproduced the statement found 
in the earlier edition which was quoted 
in its entirety by the Allahabad High 
Court in Wahid Alt Khan v, Tori Ram 
(35). According to him, so much of the 
widow's savings as had not been disposed 
of by her during. her lifetime would not 
pass to her heir but would be treated as 
a portion of the husband's estate. He 
has not considered the bearing and effect 
of the decision in Venkatadri Appa Rao 
v. Parthasarathi Appa Rao (14). Nor is this 
ease referred toin Ed.6 of Sirkar’s Hindu 
Law. We may add that whatever reason 
or justification—historical or sacredotal— 
may exist for looking with disfavour on 
a widow's right to dispose ofher surplus 
income or transmit them to a line of 
heirs different from her husband's, the 
same considerations need not be extended 
to the case of a daughter and much less 
to a daughter inheriting her mother’s 
stridhana. The Hindu Law-givers never 
looked with disfavour on the succession 
of a daughter or imposed upon her re- 
straints of abstinence or even continence, 
asin the case of a Hindu widow. The 
Privy Council have no doubt held that 
the estate taken by a daughter as heir 
to her mother's stridhana is not an “ab- 
solute estate’: Sheo Shanker Lal v. Debi ` 
Sahai (36) and Sheo Partab Bahadur Singh 


(31) 25 M 351; 12M LJ 5, 
(35) 35 a 551; 21 Ind. Oas, 91; 11 ALJ 856, 
(36) 25 A 468; 30 LA 202; 8 Sar 465; 5 Bom L R823; 
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v. Allahabad Bank (37); but the doctrine 
of “reverter” may well be limited to the 
original estate and proved accretions to it. 

The view we have taken receives some 
support from the analogy of the law re- 
lating to savings and acquisitions made 
out of the income by the holder of an 
impartible estate belonging to a joint 
family. It istrue that there is this differ- 
ence between the two cases, viz, that, 
unlike the female holder, the impartible 
estate holder is during his lifetime an 
absolute owner of the estate; but, for our 
present purpose, there is sufficient similari- 
ty between the two cases, in that in both 
instances the holders for the time Leing 
are absolute owners of the income and that 
after their death, there are two lines of 
devolution: one for the main estate and 
another for their personal property. The 
following observations of the Judicial Com- 
mittee in Jagadamba Kumari v, Wazir 
Narain Singh (38) at p. 325* are equally ap- 
posite to the present case: 

“The income when received is the absolute pro- 
perty of the owner of the impartible estate. It differs 
in no way from property that he might have gained 
by his own efforts or that had come to him in cir- 
cumstances entirely dissociated from the ownership 
of the Raj, It is a strong assumption to make that 
the income of the property of this nature is so 


affected by the source from which it came that it still 
retains its original character.” 


In Guruswami Pandiyan v. Pandia 
Chinna Thambiar (39), a woman who was 
entitled to an impartible estate died before 
getting possession and the income had 
accumulated in the hands of a Receiver. 
The learned Judges determined the eucces- 
sion to such accumulated income, on the 
footing that it was her “absolute property” 
(see p. 43}). We therefore hold that the ap- 
pellant (plaintiff No. 3) is entitled to the 
half share of plaintiff No. Lin the properties 
claimed in A. S. No. sé and to the share of 
the profits that may, on the taking of 
accounts, be found due to plaintiff No. 1. 
He will also be entitled to a half share of 
the mesne profits between the date of plaint 
and the date of plaintiff No. 1’s death. As 
from the date of plaintitf No. 1's death, the 
appellant will be entitled to mesne profits 
in respect of the share of the properties 

(87) 25 A 476; 30 I A 209; 8 Sar 535; 5 Bom L R 
833; 13M L J 336; 7 O W N 810 (PR. 0). 

(38) 2 Pat 319; 77 Ind, Cas. i041; AIR1923 PO 
59; 50L Ali a4M LJ 503; 37 OL J 287;32 ML T 
157; 4 P L T 319; 25 Bom L R 676; 2 Pat 319; 18 L 
W 555; 28 C W N 38 (P. O.) 

(39) 44 M 1; 61 Ind, Cas, 242: AI R 1921 Mad 340; 
39 M L J 529; (1920) M W N 680; 28 M L T 365. 
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decreed to kim. The respondents will pay 
the appellant his costs in the appeal and 
proportionate costs in the lower Court. 
The case will go back tothe Subordinate 
Judge for passing a final decree after 
effecting a division of the properties, taking 
the necessary accounts and ascertaining 
profits prior to suit and mesne profits sub- 
sequent to suit. Mr. T. M. Krishnaswami 
Iyer, who appears for plaintif No. 2, 
brought it to our notice that subsequent 
to the date of the lower Court's decree 
plaintiff No. 2 has made payments on the 
footing that she was the exclusive owner 
of the suit properties, and he referred to 
the possible inconveniences that may arise - 
on that account in working out the divison 
now directed by us. We are unable to give 
any directions with regard to that matter, 
It will be for the lower Court to see how 
far such inconveniences can be ‘avoided in 
effecting the division. 

In A. S. No. 236 of 1932, plaintiff No. 3 
has taken exception to the order of the 
lower Court in respect of his claim for 
“interest” on .the amount of profits 
awardable to him. Mr. Sitarama 
Rao has brought it to our notice that 
paras. 2, 5 and 6 of the decree of 
the lower Court do not give due effect 
to the directions contained in para. 66 
of the lower Courts judgment. It 
seems to us sutticient to direct that ac- 
counts up to date of suit shall bè taken on 
the footing that defendants Nos. land 2 
were respectively managing the estate on 
behalf of the plaintiffs prior and subsequent 
to 1921, and accounts after date of suit 
shall be taken on the footing that defendant 
No. 2 is liable for mesne profits in the 
proper sense. The claim for interest on 
the amounts found due will also be dealt 
with on the same busis; for the period prior 
to suit, interest could be claimed only if 
and in so far as the sums in the hands of 
defendants Nos. 1 and 2 have in fact earned 
interest; in respect of the period subsequent 
to suit, mesne profits will include interest 
on the profits at 6 per cent. per annum. We 
make no order as to costs in A. S. No. 236 
of 1932, In A. 8, No. 434 of 1928, a decree 
has been already passed in terms of the 
compromise as between appellants and res- 
pondent No. l (plaintiff No. 2). As against 
respondent No. 2 thatappea! must be dis- 
missed with costs, excluding Advocate’s fee 
which will be taxed only in A. 8. No. 88 
of 1929, 


AN. Appeal allowed, 
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_ , ._ LAHORE HIGH COURT 
Oivil Revision Petition No, 282 of 1935 
July 15, 1935 
Din MoHAMMAD, J. 

SHAM SUNDAR—PLAINTIFF— 
PETITIONER 
versus 


CHANDU LAL AND OTHERS— DEFENDANTS 


—Opvosits PARTIES. 

| Contract Act (IX of 1872), 8. 125—Case depending 
ın tnterpretation of ‘may be compelled to pay” in 
s. 125—Section must be read along with Limi- 
tation Act (IX of 1908), Sch. I, Art. 88—Contract 
of indemnity—Cause of action, when arises—Re- 
mote chance of being deprived of anything, whether 
entitles person to recover damages—Res judicata 
—Applicability—Suit dismissed as premature—Whe- 
ther. finally heard and decided, : 

Where a whole case hinges on the interpretation 
to be placed on the words “may be compelled to pay” 
- as used in s, 125, Contract Act. Section 125, Contract 
Act, must be read along with Art. 83 of thé 
Limitation Act. The former deals with the law of 
indemnity and the latter provides for limitation in 
indemnity suits under a contract of indemnity, 
cause of action arises when the damage, which the 
indemnity is intended tocover, is suffered. Any 
suit brought before the actual loss has accrued will 
be dismissed as premature. A man cannot besaid 
to have been dampified so long as he is not de- 
prived of anything. A mere remote chance of 
being deprived will not entitle him to realise 
damages from his promisor or indemnifier. 

In order tocreate an effective bar of res judicata 
a suit must have been finally heard and decided, 
and it cannot be said that a suit, which is rightly 
- dismissed on the ground that it is premature, is so 
heard and decided. 


O. R. P. from the decree of the Judge, 
Small Cause Court, Delhi, dated Febru- 
ary 15, 1935. 

Mr. Shamair Chand, for the Petitioner. 

Mr. Bishen Narain, for the Opposite 
Parties. l 

Order.—This is a petition for revision of 
the order of the Judge, Small Cause Court, 
Delhi, dated February 15, 1935, dismissing 
the plaintiff's suit. Counsel for the peti- 
tioner has urged that the judgment under 
appeal is not in accordance with law inas- 
much as the Judge, Small Cause Court, has 


given an erroneous decision on the point of . 


law involved in the case. 

The whole case hinges on the interperta- 
tion to be placed on the words “may be 
compelled to pay” as used in s. 125, Con- 
tract Act. 
paid” or “may have been made to 
under compulsion, this petition 
succeed; but if those words merely 
“may be liable to pay” the petition 
fail. 

In my opinion s, 125, Contract Act, must 
be read along with Art. 83 of the Limita- 
bion Act. The former deals with the law 


pay” 
must 
mean 
must 
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of indemnity and the latter provides for 
limitation in indemnity suits, There is 
ample authority in support of the proposi- 
tion that under a contract of indemnity, 
cause of action arises when the damage, 
which theindemnity is intended to cover, is 
suffered. Any suit brought before the 
actual loss has accrued will be dismissed as 
premature. This proposition of law is 
supported by several English as well as 
Indian decisions and tomy mind this is 
the only reasonable interpretation that can 
be placed on the words “may be com- 
pelled to pay” as used ins. 125. It is no 
doubt true that there are certain authori- 
ties of the Allahabad High Court which 
lay down to the contrary, but with all 
respect, I consider that those decisions do not 
interpret these words correctly. A man 
cannot be said to have been damnified so 
long as he is not deprived of anything. 
A mere remote chance of being deprived 
will not entitle him to realise damages 
from his promisor or indemnifier. This 
being so, the plaintiff's previous suit was 
rightly dismissed as premature. 

In view of this finding, it cannot be 
held that the present suit is barred by the 
rule of res judicata. The learned. Judge, 
Small Cause Court, appears to have been 
impressed by the mere fact of the dis- 
missal of the previous suit, but that alone 
was not sufficient to bar the second suit. In 
order to create an effective bar, a suit 
must have been finally heard and decided, 
and it cannot be said that a suit, which 
is rightly dismissed on the ground that it 
is premature, is so heard and decided. 

In these circumstances, I hold that the 
present suit is competent, and accept this 
petition for revision. The case will now 
go back to the trial Court for disposal in 
accordance with law. The petitioner will 
get his costs before me. 

D. Petition accepted. 


MADRAS HIGH COURT 
Criminal Miscellaneous Petition No. 327 
of 1935 
August 6, 1935 
MADHAVAN NAIR AND BURN, JJ. 

In re APPADURAI NAINAR AND OTHERS — 
ACCUSED —PETITIONERS 

Criminal Procedure Code(Act V of 1838), ss, 195 
(1), (b) and (c), 476—Penal Code (Act XLV of 1860), 
ss. 193, 463—Madras Village Courts Act (I of 1889), s. 77 
—Suit in Panchayat Court on forged pro-note—Prose- 
cution of plaintiff and attestors without complaint of 
Panchayat Court — Maintatnability—Necessity of 
amending s,77, Madras Village Courts Act, 
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A cuit ona promissory note instituted in a 
Panchayat Court was dismissed onthe ground that 
the pro-note was aforgery and the defendant made 
a complaint against the plaintiff and the writerend 
attestors of the promissory-note for offences under 
ss. 464and 193 of the Penal Code. The complaint 
against the plaintiff was dismissed on the ground 
that s. 195 (1) (0), Oriminal Procedure Code, was a 
‘bar to such proceedings as the Panchayat Oourt 
had not fileda complaint, but the other accused 
were committed for trial: 

Held, that s, 195 (1), (b), Oriminal Procedure 
Code, was abar to entertaining a complaint against 
these accused also, as the offence alleged against 
them was one under s, 193, Penal Code, and there 
was no complaint from the Panchayat Court. 

Held, also that these accused could be tried even 
for forgery, inasmuch as parties cannot be allowed to 
evade the provisions of s. 195 (1) (6) by filing acom- 
plaint under another provision of the Penal Code, if 
clearly an offence mentioned in s. 195 (1) (b) has 
been committed. In re Ravanappa Reddi (1), 
Perianna Muthirian v. Vengu Ayyar (2) and In re 
Parameswaram Nambudri (8), referred to. 

(The necessity of amending s. 77 of the Madras 
‘Village Oourts Act by providing that s. 476, 
Oriminal Procedure Code, would be applicable to 
proceedings of Panchayat Courts pointed out.) 


Cr. Misc. P. praying that in the circum- 
stances stated therein, the High Court will 
be pleased to quash the committal order of 
the Court of the Second Olass Magistrate of 
Wandiwash, dated March 29, 1935, and 
passed in P. R. O. No. 13 of 1931. 

Messts. K. S. Jayarama Ayyar and G., 
Gopalaswami, for the Petitioners. 

Mr. A. Narasimha Ayyar, for The Public 
Prosecutor, for the Crown. 


Order.—This is an application to quash 
the commitment of accused Nos. 2 to 4 
in P. R.C., No. 13 of 1934 on the file of 
the Second Olass Magistrate's Court, Wandi- 
wash, in the following circumstances. 

A suit ona promissory note alleged to 

. have been executed by the complainant in 
the case was instituted against him before a 
_Panchayet Court by the lst accused. The 
-writer of the promissory note is accused 
No.2, and accused Nos. 3 and 4, 
are the  attestors. For the pur: 
pose of this Criminal Miscellaneous Peti- 
tion it must be taken thatthe suit was 
dismissed by the Panchayet Court on the 
ground that the promissory note was a 
forgery. Subsequent to its dismissal, a 
complaint with respect to an offence under 
s. 467, Indian Penal Code (forgery of a 
_valuable security) was filed against the 
plaintiff in the case who is the first accused, 


and accused Nos. 2, 3 and 4 who are,.a3 ` 


- already stated, the writer and attestors of 
the promissory note. On a preliminary 
objection on behalf of the first accused, the 
case against him was not proceeded with 
for want of a complaint from the Panchayet 
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Court to take cognisance of the offence and 
an order was passed to that effect on 
November 23, 1934, dismissing the com- 
plaintagainst him. The preliminary objec- 
tion on behalf of the first accused was 
based on s., 195 (1) te) Code of Criminal 
Procedure which says that: 

“No Court shall take cognizance of any offence 
described in s. 463, Indian Penal Oode (forgery’, ete., 
when such offence is alleged to have been committed 
by a party to any proceeding in any Court in respect of 
a document produced or given in evidence in such 
proceeding except on the complaint in writing of 


such Court or of some other’ Court to which such 
Court is subordinate.” 


As the Panchayat Court had not filed a 
complaint it was argued thats. 195 (1) (b) was 
a bar to proceedings against the first accused 
as the offence is alloged to have been commit- 
ted by him who was a party to proceeding in: 
the Panchayat Court and this argument was 
accepted. The case against Accused Nos. 2 
to 4, was proceeded with and they have been 
committed for trial to the Sessions Court. 

On behalf of the petitioners Mr. Jayarama 
Tyer argues that no proceeding can be 
started against them also, because of the 
bar under s. 195 (1) (b), Code of Criminal 
Procedure. His argument is this, that the 
allegations contained in the complaint 
against these petitioners amount to an 
offence under s. 193, Indian Penal Code and 
s. 195 (1) (b) is a bar to the taking of 
cognizance of such a case without a com- 
plaint from the Court wherein the offence 
was committed. Section 195 (1) (b), Code of 
Criminal Procedure says that no Court 
shall take cognizance of any offence punish- 
able under certain specified sections of. the 
Indian Penal Code of which one is s. 193, 
when such offence is alleged to have been 
committed in or in relation to any proceed- 
ing in any Court except on the complaint in 
writing of such Court or of some other Court 
to which such Court is subordinate. 

The first paragraph of the complaint 
translated runs as follows :— 

“ With theobject of collecting money from me, 
accused No. 1 fraudulently brought into existence a 
bond, dated May 26, 1931, purporting to have been 
executed by me, written by accused No. 2 and 
attested by accused Nos. 3 and 4 and has filed a suit 
thereon in the Srirangarajapuram Panchayat Oourt 
with a view to collect money and I received summons 
and plaint copy.” 

The other paragraphs are not relevant for 
the purpose of this petition. It is argued 
that it is clearly stated in this paragraph 
that the promissory note on which the suit 
before ‘the Panchayat Court was 
instituted was fraudulently brought 
into existence by the parties concern- 
ed for the purpose of, filing a suit 
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-and recovering the money from the com- 
plainant. Ifthis is the true construction 
.of the paragraph in the complaint, there can 
be no doubt that the offence alleged falls 
clearly within the provisions of s. 193, 
Indian Penal Code, and so, without a com- 
plaint from the Panchayet Court or of any 
Court to which such Court is subordinate, 
the Magistrate cannot take cognizance of 
the complaint. On behalf of the Public 
Prosecutor it is argued that the paragraph 
referred to is not susceptible of any other 
interpretation than this, viz., that the parties 
have concocted or fraudulently brought into 
existence a promissory note and have now 
filed a suit thereon with a view to recover 
money. Theargument is that the object 
of concocting the promissory note may not 
necessarily have been to institute a suit 
to recover money, The promissory note was 
concocted and kept with the parties; and 
afterwards, a suit was instituted; the concoc- 
tion of the promissory note, not being neces- 
sarily with a view to institute a suit upon 
it. If so, s. 193, Indian Penal Code, can 
have no application and it cannot be said 
that an offence under s. 193, Indian Penal 
Code, has been committed. We have had 
the original Tamil read to us. We must 
accept the construction put upon the para- 
graph by the learned Advocate for the peti- 
tioners. There is nothing in the complaint 
nor has any circumstance been brought to 
our notice to show that the object of the 
fraudulent creations of the promissory note 
was something other than the institution of 
the suit by which it was followed. We 
understand the paragraphto mean that the 
promissory note was brought into existence 
for the purpose of filing a suit and realising 
the money from the complainant. If so, 
having regard to the fact that the pro- 
missory note was alleged to be false, the 
offence committed would fall under s. 193, 
Indian Penal Code and sanction for taking 
proceedings (which is lacking in this case) 
of the Panchayet Court or of such Oourt 
to which it is subordinate is necessary to 
enable the Court to take cognizance of the 
offence. No doubt a case of forgery may 
be alleged against the parties. But it has 
been held in this Court in In re Ravanappa 
Reddi (1), that parties should not be allow- 
ed to evade the provisions of s. 195 (1) (b), 
Criminal Procedure Code, by filing a com- 
plaint under another provision of the Penal 


(1) 55 M 313; 136 Ind. Cas, 779; 35 L W 180; 
(1931) M W N 1314; AI R1932 Mad. 253; 33 Or L 
J 361; Ind. Rul. (1932) Mad. 315; (1932) Or, Oas. 
182; 62 M LJ 735. 
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Code, if clearly an offence under s. 193 or 
any other section mentioned in s. 195 (1) (b) 
has been commited. Following that deci- 
sion we hold that the Magistrate was not 
entitled to take cognizance of the case and 
the order of the commitment must, there- 
fore, be get aside. We accordingly quash 
that order. 

_ The position reduces itself to this, here 
is an instance of persons who are alleged 
to have committed an offence under s. 467, 
Indian Penal Uode. Having regard to 
the provisions of 8. 195 (b) and the decision 
of this Court in In re, Ravanapp2 Reddi (1), 
no proceedings can be started against them 
with respect to this offence. Section 77 of 
the Village Courts Act says that nothing in 
the Criminal Procedure Code is applicable 
to village Courts except s. 463. If 80, as 
my learned brother who has referred this 
case to a Bench states in his order: 

“Section 476, Oriminal Procedure Code, can have 
no application and nobody can be prosecuted for 
fabricating false evidence for use in a Panchayet 
Court. The combination ofall these rulings In re, 
Ravanappa Reddi (1), Perianna Muthirian v. Vengu 
Ayyar (2), and Inre Parameswaram Nambudri (3), 
results in this; here are three persons who seem to 
have forged a valuable security (an offence punish- 
able with transportation for life) but they cannot 
be tried because the forgery was committed in order 
to fabricate evidence for use in a Panchayat Court.” 

This position is certainly not satisfactory. 
In our opinion the difficulty can be got over 
only by suitably amending s. 7/ of the 
Madras Village Courts Ast by providing 
that s.476 also ofthe Criminal Procedure 
Code, would be applicable to proceedings 
of the Panchayet Court. 

A. Order accordingly. 

(2)56 MLJ 238: 114 Ind. Oas 369; A I R 1929 
Mad. 21; 28 L W 637; (1929) M W N 196; 3) Or. 
LJ 322. 

(3) 39 M 677; 3lIad, Oas. 161; 13 M L T 322; 16 
Cr, L J 721, 





NAGPUR JUDICIAL COMMISSIONER'S 
COURT 


Criminal Appeal No. 36-B of 1935 
October 5, 1935 
Poutook, A. J. U. 

LOCAL GOVERNMENT —APPELLANT 
versus 
SONI—RESPONDENT 
Penal Code (Act XLV of 1860), s. 494—‘Marry’ 
meaning of—Second marriage, whether should be 
valid —Held, the accused committed offence of 


- bigamy —Fvidence Act (I of 1872), s 3. 


. The word “marry” in s. 491, Penal Code, means 
going through a form of marriage, whether the 
marriage should prove in fact legal and valid or 
illegal and invalid, Consequently, the prosecution has 
merely to show that the accused went through a 
form of marriage, 


“856 


Held, that there was sufficient evidence to show 
that the accused was a legally married wife. Queen- 
Empress v. Subbarayan (1), relied. 

Held, also that the accused went through a 
second marriage in arecognized form. 

Or. A. against the order of the Additional 
Sessions Judge, Akola, Criminal Appeal 
No. 100 of 1935, dated May 22, 1935. 

Mr. W. R. Puranik, The Government 
Advocate, for the Appellant. 

Messrs. A. V. Khare, W.B. Pendhar- 
kar and K. V. Tambay, for the Respond- 
ents. 

Judgment.—This is an appeal by the 
Local Government against the acquittal 
of four persons of an offence of bigamy 
and abetment thereof. In the trial Court 
it was held that the accused Musammat 
Soni was the lawfully married wife of 
Baban and that she had married during 
the life time of Baban, ihe accused Maruti, 
abetted by the other two accused Narayan 
and Kasturchand. On appeal the learned 
Additlonal Sessions Judge held that the 
legality of the marriage between Soni 
and Baban had not been proved and 
that the ceremonies performed at the 
alleged marriage of Soni and Maruti were 
not sufficient to constitute a valid marriage. 
He accordingly acquitted all the accused, 
and against that decision the Local Govern- 
ment has appealed. 

Baban (P. W. No. 1) stated that he 
married Soni 10 years ago, and Narsu 
and Janu (P. W. Nos. 2 and 3) stated that 
they were present at this marriage. None of 
these witnesses was cross-examined on the 
point, and Soni and her uncle Narayan, who 
brought her up and arranged the marriage 
with Baban, admitted that she was the 
married wife of Baban. There is also 
other evidence to show that Baban and 
Soni lived together as husband and wife 
and were believed to be legally married. 
The truthfulness of this evidence has not 
been challenged, and in my opinion it 
conclusively proves that Soni was the 
wife of Baban. The cases cited by the 
. learned Additional Sessions Judge are 
clearly distinguishable on the facts and 
I have no doubt that the marriage of 
Baban and Soni has been proved, Under 
s. 3 of the Evidence Act a fact is said 
to be proved when after considering the 
‘matter before it, the Court either believes 
it to exist, or considers its existence go 
probable that a prudent man ought, under 
the circumstances of the particular case, 
to act upon the supposition that it exists. 
On the evidence in this case any prudent 
man would act upon the supposition that 
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Baban. In Queen-Empress v. Subbarayan 
(1), considerably less evidence than this 
was accepted as sufficient proof of a valid 
marriage. - 

The next question is whether Soni can 
be said to have “married” Maruti, In 
English Law the second marriage must 
be in a form recognised by the law ofthe 
place where it was celebrated, and any 
form legally recongnised there is sufficient. 
In Taher Khan v. Emperor (2), it was 
held that the word “marry” in s. 494 
means going through a form of marriage, 
whether the marriage should prove in 
fact legal and valid orillegal and invalid. 
This decision was approved by the Lahore 
High Court in Sant Ram v. Emperor (3), 
and no decision disapproving of this view 
has been cited before me. Iam, therefore, 
of opinion that the prosecution in this case 
has merely to show that Soni and 
Maruti went through a form of marriage. 

On that point the evidence is clear, 
Soni had given notice to her husband that 
she would consider herself divorced and 
would re-marry unless he took her back 
with a promise not to ill-treat her and 
replied to her notice within 15 days. There 
wes a proclamation that the marriage 
would take place and some sort of 
ceremony was performed Ly the accused 
Kasturchand who officiated. According 
to Baliram (P. W. No. 4), Kasturchand 
officiated as priest, and performed the 
hom ceremony and recited mangalastakas 
and the bride and the bride-groom 
garlanded each other. Tukaram (P. W. 
No. 6) stated much the same, and Ziman 
(P. W. No. 8) stated that there was a 
marriage ceremony at which Soni married 
Maruti. Ziman was not cross-examined 
on the legality of the ceremory, and 
Baliram in cross-examination stated that 
the ceremony was that of a marriage 
acd not of gandharra. The learned 
Counsel for the accused relied 
on the statement made by Tukaram in the 
cro:s-examination when he said that the 
ceremony was neither gandharra nor 
marriage because there was no gram- 
joshi as required for the marriage ceremony, 
but subsequently he stated that the cere- 
mony wasa marriage and not a gandharwa, 
Gandharca is now used, I am informed, 

(1) 9M 9. 

(2:45 O 641; 45 Ind. Cas. 688; 27 O LJ 436; 22 
O WN 695; 19 Or. L J 640. 

(3) 11 L 178; 124 Ind, Oas 310; A T R 1929 Lah. 
ae Ind, Rul. (1930) Lah, 518; 31 Or, 
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as meaning a second marriage, but the 
ceremony of a second marriage or re- 
marriage would constitute an offence of 
bigamy just as much the ceremony of a 
first marriage. I, therefore, hold that 
Soni and Maruti went through a recognised 
form of marriage. 

Soni had left her husband Baban some 
time ago, apparently because he had 
ill-treated her, and given him notice that 
she proposed to remarry as stated above. 
She then entered an ashram under the 
management of the accused Kasturchand 
who runs it in order to help Jain widows 
to remarry. There is ample evidence to 
show that Kasturchand knew that Soni 
had been married to Baban and that the 
marriage had not been dissolved and that 
he determined to go through with the 
ceremony in spite ofthat, Tt is also clear 
that Narayan abetted the offence, because 
Soni had been living with him and he 
attended the marriage and gave a caste 
dinner. The appeal is, therefore, allowed 
and the convictions of the trial Court are 
restored. Soni is convicted under e. 491, 
Indian Penal Code and the other three 
accused Kasturchand, Narayan and Maruti, 
are convicted under s. 494 read with s. 144, 
Indian Penal Code. 

2. Order accordingly. 


MADRAS HIGH COURT 
Second Civil Appeal No. 346 of 1929 
March 20, 1934 
KRISHNAN PANDALAI, J. 

DRAVIAM CHETTIAR AND ANOTHER 
5 — DEFENDANTS—APPELLANTS 

versus 
RAMAIYA CHETTIAR—Puaintise 
— RASPONDENT, 

| Morigage—Mortgagee rights transferred—Purchaser 
in possession, whether bound by any receipt passed by 
mortgagee subsequent to sale — Transfer of Property 
Act (IV of 1882), ss. 82, 92—Contribution — Part 
purchaser of mortgaged properties paying off entire 
debt—How far can claim contribution— Subrogee in 
possession under another mortgage — Subrogated 
amount, if shield for such possession—Principle of 
using mortgage debt as protection whether restricted 
to sale for debt. 

Where a _ usufructuary mortgagee transfers his 
rights to another and puts him in possession of the 
property, the purchaser is not bound by any receipt 
passed by the mortgagee of the mortgage money 
subsequent to the sale of his rights, The purchaser 
of the rights of the mortgagee is therefore entitled to 
his rights as such. 

Where a purchaser of a part of the mortgage pro- 
perty pays off the entire debt, he can only claim 
contribution of the proportionate amount of debt, 
which the suit property bears to the rest of the 
mortgaged property. 
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The subrogee cannot use payment made by him for 
prior mortgagee as a shield to protect his possession 
under another mortgage and cannot insist on keeping 
it till he is paid the subrogated amount also. 
Mamillapalli Kotappav. Pamidipati Raghavayya (1), 
referred to. 

The principle of using a mortgage debtas a 
shield for possession is confined to possession 
obtained by Court sale or otherwise in satisfaction of 
that debt in which case the defendant before he is 
deprived of his possession can claim to be put back 
into the situation when he was put into possession, 
i e., when he was entitled to be paid his debt. 

S. ©. A. against the decree of the Sub- 
Judge, Tuticorin, in A. S. No. 245 of 
1927. 

Mr. A. Swaminatha Ayyar, for the Ap- 
pellants. 

Mr. T. L. Venkatarama Ayyar, for the 
Respondent. 


Order.—(April 19,1935) —The lower Courts 
have found that the plaintiff is successor-in- 
title to Subba Naick Brothers, who bought 
the property from Ayyarappa Naick, the 
former owner, in 1900, under Ex. A and 
that the defendants are in possession as 
successors-in-title of Manickam Chetty 
the mortgagee with possession from Subba 
Naick's under Èx, Bof 1900. It has also 
been found that the plea of adverse pos- 
session raised by defendants is not sustain- 
able as Manickam Chetty was in posses- 
sion as mortgagee till 1918 and after the 
sale deed by him of tbat year only eight 
years had elapsed before the suit. In 
view of these findings the plaintiff was en- 
titled to possession of the property but was 
bound to redeem the mortgage. This was 
in substance the decree of the District 
Munsif. But the lower Appellate Court 
has, differing from the District Munsif, ar- 
rived at a finding that plaintiff paid off 
the mortgage by paying Rs. 500 to 
Manickam Chetty in 1924 and getting 
back the mortgage deed with an endorse- 
ment. It isclear that this payment, if 
true, which the District Munsif disbelieved, 
is of no avail to the plaintiff because in 1918 
Manickam Chetty had by Ex. 9 parted 
with all his rights in the property along 
with other properties by selling the same as 
if he were absolute owner. The defend- 
ants who are entitled as the successors-in- 
interest of the purchaser under Ex. 9 cannot 
be bound by any subsequent receipt by 
Manickam Chetty of the mortgage money 
and it is strange that the learned Judge 
missed so obvious an objection to his un- 
conditional decree for possession. The 
learned Judge’s decree for unconditional 
possession has therefore to be set aside. The 
respondent plaintiff asks that he may be 
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given what the District Munsif gave him, 
a decree for redemption. 

Although there may have been a formal 
objection against converting a suit in eject- 
ment to one for redemption if the defend- 
ants had been admittedly holding as 
mortgagees, yet as the defendants were 
claiming as purchasers of an absolute 
interest from a mortgagee, the District 
Munsif gave a decree as ifthe plaint had 
contained an offerto redeem. The appel- 
lants (defendants) submit that in case of 
redemption they would be entitled to 
repayment of the amount of a previous 
hypothecation deedof 1389, Ex. 18, which 
Manickam Chetty paid to set aside the 
Court sale of the property in execution 
of a decree on that hypothecation. As this 
point was not taken in the lower Courts 
whether the appellants are entitled to any 
such sum, andif so, how much will have 
to be determined after further enquiry. 
The best course is therefore to remit the 
following issue, 2. e. (1) Did Manickam 
Ohetty pay any and what amount toavoid 
a Court sale of the property on Ex, 18? 
(2) Are the defendants entitled to payment 
of any or what amount on that account 
before giving up possession? The lower 
Appellate Court is to submit findings in 
one month after it re-opens after the 
summer recess of 1933. Both parties shall 
have liberty to give evidence. Ten days 
are allowed for objections. In compliance 
with theorder contained in the above 
judgment the Subordinate Judge of Tuti- 
corin submitted the following 

Findings.—lI have been called upon to 
submit findings on the following issues 
framed by the High Court: (1) Did Mani- 
ckam Chetty pay any and what amount, to 
. avoid a Court sale of the property on 
Ex. 18? (2) Are the defendants entited to 
payment of any or what amount on that 
account before giving up possession ? 

Issue No. ].—Considering the evidence I 
feel no hesitation to conclude that Manic- 
kam Chetty paid Rs. 716-1-1U in satisfac- 
tion of the decree obtained by A1umugum 
Chetti on his mortgage, dated February 20, 
1898. I find Issue No. 1 accordingly. 

Issue No. 2.—I hold that the defendants 
are not entitled to the payment of any 
money before surrender of possession as 
the mortgage concerned in O. S. No, 178 of 
1903 is time-barred. I find Issue No. 2 
in the negative. 

This second appeal coming on for final 
hearing after the submission of the find- 
ings by. the Court of the Subordinate 
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Judge of Tuticorin the Court delivered the 
following. 

Judgment.—The learned Subordinate 
Judge of Tuticorin has submitted his find- 
ings on the issues remitted by my 
order of April 19, 1933. On Issue No. 1 
he finds that Manickam Chetty paid 
Re. 716-1-100n July 20, 1904, into Court 
to avoid a Court sale of the suit properties 
and other properties, covered by Ex. 18 
the mortgage dated Ferbruary 20, 1898, 
and that the payment was made in pur- 
suance of his purchase Ex. 15 dated July 29, 
190! for Rs. 1,000 of the suit properties 
and other properties comprised in that sale 
deed. J accept this finding which is not 
seriously objected to. On Issue No.2 whe- 
ther the defendants are entitled to pay- 
ment of any and what amount on the 
above account before giving up possession, 
the Subordinate Judge has held relying 
on Mamillapalli Kotappa v. Pamidipatr 
Raghavayya (1) that the defendants are not 
entitled topayment ofany amount on ac- 
count of that piyment. The defendants- 
appellants object to this finding. The 
suit properties are 5 odd acres of land in 
Adangal Nos. 451 and 452 is Soorangudi 
village. These and 29 other properties 
belonged to Ayarappa Naick who executed 
asimple mortgage of them on February 20, 
1898 (Ex. 15). On August 31, 1800, by Ex. A 
he sold the suit properties and 14 others 
to P, Subba Naick and C. Subba Naick 
who on the same day by Ex. B mortgaged 
with possession the suit properties, to 
Manickam Chetty. The mortgagee under 
Ex. 18 having sued and brought the 
properties to sale, on July 20, 1901, by Ex. 15 
Ayarappa purported to sell the suit pro- 
perties and 9 other properties to Manic- 
kam Chetty for Rs. 1,000 to pay off the 
mortgage of 1898 and Manickam on the 
same date paid Rs. 716-1-10 to avoid the 
Court sale of thosa properties. On October 2, 
1906 P. Subba Naick and ©, Subba Naick 
by Ex. D sold the suit properties to one 
Perumal. The plaintiff has acquired the 
rightsof Perumal over the suit property 


on the latter's insolvency through steps 
it is not necessary to mention. On 
October 7, 1918, Manickam Chetty sold 


his rights under Ix. B and Ex. 15to one 
Reddy from whom by family partition 
and sale fromone of the sharers the de- 
fendants have got possession of the suit 
property. 

It has been held at the previous stage 


(1) AIR 1927 Mad. 631; 102 Ind, Cas. 316; 50 M 
(26; 52M L J 532; 26 L W 501. 
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of this case that the plaintiff is the owner 
of the equity of redemption in pursuance 
.of the sales A and D and the further de- 
volution of that right and that the defend- 
ants in the right of Manickam Chetty are 
entitled to the usufructuary mortgage right 
of Rs. 500 under Ex. B which the plaintiffs 
are entitled to redeem. The further 
question now left is whether Manickam 
Ohetty having in pursuance of the sale deed 
Ex. 15 for other properties (because his 
vendor had at that time no interest in the 
suit properties as they had been already 
sold under A) paid the debt under 
Ex. 18 to save the mortgaged properties 
from Court sale, the defendants can in 
Manickam’s right claim from plaintiff pay- 
ment of the whole orany portion of Rs. 716 
_odd, and if sol whether they canin this 
‘suit to redeem Ex.B retain possession till 
the amount paid tosatisfy the debt under 
. Ex. 18 is also paid. 
. The above two questions are distinct 
and must be dealt with separately. The 
first question is one of contribution and 
subrogation which depends on intention 
to be inferred from the facts. Ayarappa, 
the owner of the suit properties and 29 others 
having jointly mortgaged them under 
Ex. 18 and having then sold the suit pro- 
perties with 14 others out of the above 
29 to P.Subba Naicken and O. Subba 
Naicken who mortgaged the suit properties 
to Manickam ; and Manickam having 
under Ex. 15 subsequently bought from 
the mortgagor Ayarappa under Ex. 15, 9 
other properties included in Ex. 18 (along 
with the suit properties over which his 
vendor had no title) and out of the pur- 
chase money paid off the mortgage Ex. 18, 
Manickam’s payment of Ex. 18 was 
really made as owner of the properties 
he bought from Ayarappa and not as mort- 
gagee of the suit properties from P. Subba 
Naicken and O. Subba Naicken. Even if 
we regard his payment as made under the 
mortgage Ex. B, which is contrary to 
the fact, still the rights arising there- 
from cannot be greater than if his mort- 
gagors P. Subba Naicken and C. Subba 
Naicken had themselves paid the debt un- 
“der Ex. 18 in which case also the pay- 
ment will be regarded as mude by the 
purchasers of 14 of the properties mort- 
gaged under Ex. 18, In either view the 
debt under Ex. 18 was paid off by a pur- 
chaser of part of the mortgaged properties. 
In either case the plaintiff as owner of the 
suit properties can only be asked to contri- 
bute the share of Rs. 716-1-10 which the 
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value of the suit property bears to that of 
the rest of the properties mortgaged under 
Ex.18, This was admitted by the appel- 
lant’s Advocate. Though there was no 
discussion ofthe above facts in the Court 
below, where the Judge dealt with the 
issue a3 a pure question of law, it was 
agreed before me that if the plaintiff is 
entitled to contribution and resist redemp- 
tion till the amount is paid, the sum payable 
to plaintiff on this head should be Rs. 100. 
But the question remains whether in defen- 
dants can use this right of contribution to 
Ex.18 as a shield and refuse to give up 
possession till they are paid Rs. 100 in 
addition to the mortgage money under 
Ex. B. 

If the defendants had to bring a suit for 
contribution on the mortgage Kx. 18 ap- 
parently it was barred long before 1926 
when this suit was brought whether the 
cause of action arose onthe date of the 
mortgage of 1898 or on the date of payment 
of the decree on it in 1901. But the appel- 
lant argues that he is in possession under 
Ex. B andis a defendant and is entitled 
to use his right tothe amount of Rs. 100 
as a shield, protect his possession, in 
other words to the fact that a new suit 
for contribution under Ex. 18 would be 
barred is no answer to his right to remain 
in possession so long as he is not paid that 
amount also. Mamillapalli Kotappa v. 
Pamidipatti Raghavayya (1) is an express 
authority against the appellant on the point 
that the right to sue for a subrogated 
mortgage which the subrogee has paid 
arises on the date of the original mortgage. 
As I am bound by this decision I am not 
competent to consider whether this view is 
right. It would seem by implication to 
be an authority also onthe point that on 
facts like the present, the subrogee cannot 
use such payment as a shield to protect his 
possession under another mortgage and 
insist on keeping it till he is paid the sub- 
rogated amount also. This last point was 
not raised or considered in that case. But 
if it were a good ground, it would probably 
have been. However that may be, as pointed 
out for the respondent (plaintiff) the prin- 
ciple of using a mortgage debt as a shield 
for possession is confined to possession 
obtained by Court sale or otherwise in 
satisfaction of that deht in which case the 
defendant before he is deprived of hig 
possession can claim to be put back 
into the situation when he was put into 
possession, ż. e., when he was entitled to be 
paid his debt. 
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As the Privy Council put it, the owner 
of the property who is in the right of a first 
morigagee and of the original mortgagcr 
as acquired at a sale under ihe first mort- 
gage is entitled at a suit ofa subsequent 
mortgager who is not bound by the sale or 
the decree on which it proceeded to set up 
the first mortgage as a shield: Sukhi v. 
Ghulam Safdar Khan (2), relied on in 
Chinnaswami Padayachi v. Dharmalingt 
Padayachi (3). Compare Adams v. Angel 
(4), a case of sale by the trustee in bank- 
ruptey of the mortgagor tothe first mort- 
gagee of the equity of redemption on the 
mortgaged property ; and Mirza Yadali Beg 
v. Tukaram (5), a case of sale to the first 
mortgagee of mortgaged property in pursu- 
ance of a compromise decree on the first 
mortgage to which the second mortgagee 
was not a party. Here there has been nosale 
on the first mortgage Ex. 18, nor pos- 
session by any purchaser under it which is 
endangered at the suit of a subsequent 
mortgagee. The only possession of the 
defendant is under the mortgage Ex. B 
` sought to be redeemed and the defendant 
is proposing to use the first mortgage con- 
tribution to which he may have been entitl- 
ed had he enforced it in proper time not 
“ag a shield to protect his own possession 
obtained in lieu thereof but as a sword 
against the owner's independent equity of 
redemption. The appellants relied on 


Venkatarammana Reddi v. Rangiah 
Chetti (6) as in their favour. But 
it does not carry the principle of 


shield any further than the above autho- 
‘rities. On the facts which are rather 
complicated being disentangled, it will 
be found that all that was held was that 
the purchaser at a Court sale on a third 
mortgage who had been put in possession 
and defendant-appellant No. 25 claiming 
under him as a mortgagee, could use as 
a shield to protect his possession the 
priority of the third mortgage over the 
fourth mortgage rights of the plaintiff 
who had not been impleaded in the third 


(2) ATR 1922 P C 11; 65 Ind. Cas, 151; 48 J A 
465; 43 A469; (1921) M W N 445; 14 L W 162; 26 ù 
WN 279: 42M LI 15; 30M L T175; 24 Bom LR 
590 (P. O.) 


(3) A IR 1932 Mad 56f; 139 Ind. Cas 309; 56 M 113; - 


(1932) M W N 742; 36 L W 213; Ind, Rul. (1932) Mad. 
650; 63 M L J 394, - 

(4) (1877) 5 Ch D 634; 46 L J Ch 352; 36 LT 334. 

(5) AIR1921 P O 125; 57 Ind. Oas. 535; 47 I A 
` 207; 48 C 2?; 11920, M W N 369; 28M LT 95; 39 M 
LJ 147, 2U PL R (P 0)123; 16 NL R 154; 12 LW 
503; 22 Bom LR 1315; 250 W N 241 (P, ©). 

(6) A 1 R 1922 Mad 249; 70 Ind. Cas. 212; 41 ML J 
399; (1922) M W N 15. 
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mortgagee’s suit though a fresh mortgage 
on the third mortgage would have been 
time-barred on the date when the sub- 
sequent question arose. This is the same 
but no more than the principle enunciated 
in Sukhiv. Ghulam Safdar Khan (2) and 
is of no assistance tothe appellant. The 
appellant also relied on Rangappa Kond- 
appav. Vithu Krishnaji (7) and Jokhu 
Bhunja v. Sitla Baksh Singh (8). 

In the latter case there was an ex- 
press stipulation that a simple mortgage 
amount was to be added to the amount 
due under a usufructuary mortgage before 
redeeming it. In the former case there 
were four mortgages the first three of 
which were simple and the last usufructu- 
ary. It was held that the mortgagor 
could not redeem the usufructuary mort- 
gage without paying off the amount of 
the simple mortgages. It does not appear 
whether there was a stipulation similar 
to the one in the Allahabad case. The 
Chief Justice said : 

“If this decision were to stand (permitting re- 
demptien on payment cf the usufructuary mortgage 
alone) it would follow that the mortgagee in pos- 
session though he could not sue for the mortgage 
debt would still be liable to be redeemed without 
receiving any of the mortgage money. If by thia 
is meant that where there are several mortgages to 
ihe same person of the same property, one of 
which is usufructuary, the mortgagor seeking to 
redeem the usufructuary mortgage must redeem the 
simple mortgages also, then it is clearly against 
the Madras case and the rule in the Transfer of 
Property Act by which tacking is abolished. But 
the report is silent as to the stipulation in the 
mortgage deeds and I am inclined to think that 
there was some agreement binding the mortgagor 
to pay off all the mortgages before demanding back 
possession, 

The appellants contention about re- 
taining possession till he is paid Rs. 100 
more is thus unfounded, In the result, 
in modification of the decree of the lower 
Court there must be a preliminary decree 
for redemption on payment ‘of Rs. 500. 
Date of payment 3 (three) months from 
this date. As for costs, the -decree of the 
Muneif making the parties bear their costs 
in that Court will stand. The plaintiff 
must pay the defendants costs of his 
memo, of objections to the lower Appellate 
Court and bear his own, and the defen- 
dants must pay to the plaintiffs the cost 
of the appeal to the lower Appellate Court 
and bear their own, As to costs in this 
appeal the appellants-defendants will get 
the costs of the former hearing but must 

(T) ATR 1923 Bom 199; 72 Ind. Cas. 401; 47 B 632; 
£5 Bom L R 278, 

18) AIR 1930 All 416; 122 Ind. Oas. 411; 52 A 539; 
Ind, Rul, (1930) All 235; (1930) ALJ 750, 
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pay the coals incurred in the lower Court 
and in this Court after the remand. 
D. l Decree modified. 


LAHORE HIGH COURT 
Letters Patent Appeal No. 9 of 1935 
May 22, 1925 
Tex OUHAND AND Corrtig, JJ. 
ILAM DIN AND OTAERS—DEFENDANTS— 

APPELLANTS 


versus 
DASONDHI—P atntirr—RasponpDea? 

Practice—Second appeal—Question of land—Title 
based on sale deed—Interpretation of, whether question 
of law — Injunction — Joint owners — Original 
ownership not known—Joint possessory title proved 
—One should not interfere with lawful user by 
other. . 
Where a person basis his title on a sale-deed, tbe 
interpretation of it jisa question oflaw. Wali 
Mahomed v. Mahomed Bukhsh (1), and Nowbut Singh 
v. Chuttur Dharee Singh (2), relied on. 

Where it is not possible to come to a definite 
conclusion as to the original ownership of the plot 
which is “shrouded in long past” but both parties 
had a joint possessory title in it, having been using it 
for a very long time, neither of them hasa right to 
interfere with the other's lawful user of it. : 
_L.P. A. from the decree of Mr, Justice 
Din Muhammad, dated October 11, 1934, 
and reported in 158 Ind. Oas. 76. 

Messrs. J. G. Sethi and Kishori Lal 
Mehra for the Appellants. 

Messrs. Nawal Kishore and Syed Muham- 
mad Amin, for the Respondent. 


Tek Chand, J.—The appallants and 
the respondent are owners of two adjoining 
houses situate in the City of Lahore. In 
front of their houses there is a vacant plot 
of land marked DEFGH of the plan. 
Admittedly both parties have been using 
this plot jointly for along time, Early in 
1932, the defendants constructed on the 
eastern side of the ‘plot two walls A and 
B, thus obstructing the plaintiff's drain. 
On August 29, 1942, the plaintiff brought 
a suit against the defendants for an injun- 
tion to remove the walls A and B, not to 
block the drain C and notto cause inler- 
ference with the plaintiff's right to use 
this plot. In the plaint it was alleged 
that the joint court-yard vested in the 
Municipal Committee, but had been used 
by the parties jointly for a very Jong 
time. While this suit was in its initial 
Stages, the defendants secured from the 
Municipal Committee sanction for rvofing 
the entire plot DEFGH. Thereupon, the 
plaintiff instituted another suit for a per- 
petual injunction against the defendants 
that they shail not construct any building 
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on the plot in question or interfere with 
the plaintiff's joint user of it. [n the 
plaint of this suit, it was alleged that the 
plot DEFGH was owned jointly "by the 
parties. The defendants pleaded in both 
suits that they were the exclusive owners 
of the plot and that the plaintiff had only 
aright of way over it leading to the outer 
door of his house, but that he had no other 
rights of any kind in or over it, 

The trial .Judge decreed both the suits, 
The defendants appealed to the Additio- 
nal District Judge, but the appeals were 
dismissed. The defendants cme up to 
this Courtin second appeal which was 
heard by Din Muhammad, J., sitting in 
Single Bench. Before the learned Judge 
the appellants contended that the Additio- 
nal District Judge had mis-interpreted the 
registered sale deed dated July z2, 1875, 
by which they had purchased their house 
and also (it was claimed) the plot in ques- 
tion. The learned Judge declined to go 
into this ques‘ion, holding that the qnestion 
of interpretation of this deed was oneof 
fact which could not be agitated in second 
appeal. He, however, granteda certificate 
for a further appeal under cl. (10) of the 
Letters Patent. 

As stated already, the defendant-appel- 
lants claim to have purchased the plot in 
dispute by means of the sale-deed in 
question, It is, therefore, the foundation 
of their alleged title and, therefore, its 
interpretation was a question of law on 
which a second appeal was competent: 
Wali Muhammad v. Muhammad Bukhsh (1) 
and Nowbut Singh v. Chuthur Dhain 
Singh(2). To this extent, therefore, the 
judgment under appeal is not correct. 
Counsel for the appellants had a right to 
urge that the sale-deed had not been inter- 
preted correctly by the Additional District 
Judge, and we have heard’ him at length 
on this point, 

After carefully examining the deed, [ 
have no doubt that if was rightly inter- 
preted by the learned Additional District 
It is by no means clear that the 
plot DEFGH was acquired by the prede. 
cessor in-interest of the defendants by 
meansof this deed from the vendor Mu- 
sammat Bakhtawari. The boundaries of 
the property sold as givenin the deed d) 
not support the appellant's contention. I 
hold that the defendant-appellants have 

(1) 11 Lah 199: 122 Ind. Cas. 316; A I R 1930 P O 
91; 57 I A 86; (1930) AL J 299; 31P LR 145; 31L 
W 321; 32 Bom L R 480;51 OL J 518;59ML J 51; 
Ind. Rul. 1980) P O 124 (P.O). 

(2) 19 R 222, 
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failed to prove that they are the exclusive 
owners of the plot in dispute. ; 

Mr. Sethi next contended, that as 
the learned Additional District Judge 
has not found definitely that the plaintiff 
isone of the joint owners of the land— 
on the other hand he appears to have been 
of the opinion that the plot in dispute 
belonged to the Municipal Committee— 
the plaintiff should not have been grant- 
ed the injunction asked for. A careful 
perusal of the judgment of the learned 
Additional District Judge shows, however, 
that all that he meant to say was that it 
was not possible to come to a definite con- 
clusion as to the original ownership of the 
plot which he observed was ‘‘shrouded in 
long past.” But he found definitely that 
both parties had a joint possessory title in 
it, having been using it for a very long 
time and that neither of them had the 
right to interfere with the others lawful 
user of it. On this findingthere is no doubt 
that the plaintiff was entitled to the in- 
junctions granted to him by the trial 
Court. The appeals fail and are dismissed 
with costs. 

Currie, J.—I concur. 

D. Appeals dismissed. 


_ MADRAS HIGH COURT 
Civil Revision Petition No. 1873 of 1932 
October 1, 1934 
PaxENHAM WALSH, J. 
LAKSHMINARAYANA MOORTHI 
—(2nd DEFENDANT)— PETITIONER 
versus 
SUNDARAM AYYAR AND ANOTHER 
—RESPONDENTS 

Civil Procedure Code (Act V of 1908), O. XIII, 
r.1,0. XIV, r.1—'First hearing of suit, meaning 
of—Power to question parties on matters in issue, 

The words ‘first hearing of the suit’ in O. XIII, 
r. 1, are obviously different from the words ‘the 
first hearing ofthe suitin O. XIV, 7. 1(5) as 
the parties have not to produce their documents 
till issues are framed, In O. XIV, r. 1 (5) the 
‘first hearing’ would extend at least up to the first 
hearing of the suit, referred to in O. XIII, r. 1 and 
the powers conferred by O. XIV, r. 1 (5) 
can be exercised not only upto the first discussion 
of .the issues but also to any subsequent ones 
which intervene between the first hearing of the 
suit as meant in O. XIV, r.1 (5) and the first 
hearing as meant by O. XIN, r. 1. 

C. R. P. under s. 115 of Act V of 1908 and 
s. 107 of the Government of India Act, pray- 
ing the High Court to revise the oder of 
the Court of the District Munsif of Madura 
Town dated October 25, 1932, in I. A. 
No, 1024 of 1932, in O. S. No, 276 of 1982, 

° 
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Mr. A. S. Venkatarama Iyer, for the ` 
Petitioner. 

Mr, G. Gopalaswami, for the Respon- 
dents. 


Judgment.—No authority has been 
quoted to me toshow that O. XIV, r. l, 
cl. 5, does not apply to this cass, or that 
the first date of hearing had passed when 
the order sought to be revised was 
made, 

The words “first hearing of the suit” in 
O. XIII, r. 1, are obviously different from 
the words “the first hearing of the suit” 
under O. XIV, r. 1, cl. 5, because parties 
have not to produce their documents till > 
issues are framed, It is not necessary here 
to dicuss to what period inthe coarse of 
the suit “firs; hearing” in O. XIV, r. 1, . 
cl. 5, would extend, but it would clearly 
extend atleast up tothe “first hearing of 
the suit” referred to in O. XIII (1). 

There is no reason for cutting down the 
most useful direction (O. XIV, r. 1, cl. 5) > 
nor can I see any logic in saying that the 
powers conferred by it only extend to the 
first discussion of issue and not to any 
subsequent ones which intervene between 
the “first hearing of the suit” as meant by 
O. XIV,r.1, cl. 5, and the “first hearing” 
as meant by O. XIII (1). 

In this case the latter date was fixed- 
only for November 3, 1932, while. the order 
in question was passed on October 25,.., 
1932. Under O. XIV, r. 5 (1) the Court 
is clearly entitled to question the parties , 
who appear on the real matters in issue ` 
between them arising on the plaint and 
writton statements filed, and the order 
was a perfectly correct one on the state- 
ment of the 2nd defendant’s Pleader. 

This Civil Revision Petition is dismiss- 
ed with costs. 

A, Petition dismissed. 
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NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT 
Second Civil Appeal No. 3001 1933 
September 14, 1935 
Niyoas, A. J.C. 
KANHAIYA KUNBI—APPELL ANT 
Versus 
SITARAM KUNBI—RESPONDENT 
C. P. Tenancy Act (Iof 1920), ss. 12, 13— Scope of 
—Transfer of occupancy land by registered deed— ` 
Plea that registration is void and there is no transfer, 
if can be raised—Policy underlying sections—Con- 
travention of s, 12—Remedy, whether lies in Civil . 
Court or Revenue Court. 
In every case of transfer of occupancy land effected ’ 
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by aregistered deed it is possibleto raise the plea 
that the registration is void and there is no 
transfer. If the Registering Officer refuses to register 
the document but the tenant delivers physical pos- 
session of the holding, s. 13 can have obviously no 
application. If, however, by fraud or inadvertence 
he registers the document and the registration is 
held to be void, no case can ever arise for the 
operation of s, 13, when the value of the holding 
is Rs. 100 or upwards. Chamru Sao Bania v. 
Tulsidin Singh (1), Ganeshdas v. Shankar (2), 
referred to. 

The policy underlying s. 12 of the O.P. Tenancy 
Act is to prohibit transfers of occupancy holding 
and to prevent such transfers it authorises the 
registering officer (notwithstanding the Registration 
Act) to withhold registration of documents which 
purport to transfer such holdings, This provision 
is intended ex majore cautela to operate as a safeguard 
against transfers by ignorant cultivators, Even though 
the illegality of the transfer escapes the vigilance of 
the Registering Officer, and he registers it in spite of 
the prohibition contained in s. 12, that would not 

reclude the application of e, 13 of the O. P. 
Tenancy Act. There can be no transfer without 
a registered document ifthe value of the property 
affected by the transfer is Rs.100or upwards, The 
word “transfer” by necessary implication signifies 
registration which imparts validity to the instru- 
ment of transfer, As both the transfer of occupancy 
holding and the registration of the instrument of 
transfer would bevalid except forthe prohibition 
contained ins. 12 of the O. P. Tenancy Act, the 
remedy for the contravention, whether by the Regis- 
tering Offizer or the transferring tenant, of that 
enactment must be sought in the Tenancy Act 
itself, Thus the party who is prejudiced by a 
transfer of an occupancy holding must have re- 
course to the provisions of s. 13 ofthe O. P, Tenancy 
Act and cannotinvoke the jurisdiction of the Civil 
Court. 

While s. 12 (4) O. P. Tenancy Act is preventive, 
s. 13 is remedial. The latter section provides a 
special remedy not only against the transfer but 
also against the illegal registration. The object of 
the Tenancy Act in prescribing one year's limita- 
tion and conferring summary powers on the Revenue 
Officers isto give cheap and expeditious remedy 
and to eliminate disputes in regard to the cultiva- 
tion of agricultural land. That object would be 
frustrated if the landlord were permitted to take 
recourse to tbe Oivil Oourts within the more 
extended period of limitation under the general 
law, In every case of unauthorised transfer that is 
effected by a registered instrument, it is possible to 
attack the transfer as being void inJaw by reason 
of the illegality of registration, and thus circum- 
vent the special period of limitation of one year 
provided in Sch. II of the O. P. Tenancy Act. It 
is unreasonable to impute to the Legislature the 
intention to nullify s 13 in this manner. 

S. 0. A. against the decree of the Dis- 
trict Judge, Nimar, in Civil Appeal No, 96 
of 1932, decided on October 17, 1932, 
arising out of Oivil Suit No. 66 of 1932, 
in the Court of the Sub-Judge, 2nd Class, 
Khandwa, decided on July 15, 1932. 

Mr. M. R. Bobde, forthe Appellant. 

Mr. S. B. Gokhale, for the Respondent. 

Judgment.—This appeal arises out of a 
suit filed by the respondent to recover 


possession of some fields, The suit was 
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dismissed in the Court of first instance buh 
has been decreed on appeal. The defen- 
dant has, therefore, preferred this second 
appeal. 

The respondent isa lambardar of Mauza 
Jagatpura. The fields in suit were original- 
ly held by Lachhiram and Popat in 
occupancy right but they surrendered them 
to the plaintiff's co-sharer by name Ratan 
on December 19, 1827, by a registered 
deed of surrender. Ratan leased the 
fields to the defendant on December 30, 1927. 
The plaintiff described the defendant as a 
rank trespasser, but subsequently admitted 
that Lachhiram and Popat had transferred 
the fields in suit to his co-sharer Ratan on 
December 19, 1927, and that he had not 
made any application for setting aside the 
transfer unders. 13 of the CO. P. Tenancy 
Act. The original Court held that the 
plaintiff's remedy lay in the Revenue Court 
and not inthe Oivil Court. It, therefore, 
dismissed the suit. The lower Appellate 
Court differing from the Court of first 
instance, held that the Civil Court had 
jurisdiction and decreed the plaintiff's 
suit. 

On behalf of the appellantit is urged 
that inasmuch as the so-called surreder in 
favour of Ratan on December 19, 1927, 
was inreality a transfer, the plaintiff’s only 
remedy was to have applied for setting 
aside that transfer under s. 13 of the C. P. 
Tenancy Act, 1920. On the other hand, it 
is urged for the respondent that under s8. 12 
sub-s.4 of the OC. P. Tenancy Act the 
instrument of transfer ought not to have 
been admitted to registration and that it 
must be regarded as null and void. On 
this footing it is pressed that, as there was 
no “transfer” at all, s.13 ofthe C. P. 
Tenancy Act has no applicability. 

The issue is not free from difficulty, but 
the respondent’s contention does not appeal 
to me. In every caseof transfer of oc- 
capancy land effected bya registered deed 
it is possible to raise the plea that the 
registration is void and there is no trans- 


` fer. This plea, if admitted, virtually ren- 


ders s. 13 of the ©. P. Tenancy Act 
nugatory. If the Registering Officer refuses 
to register the document but the tenant 
delivers physical possession of the holding 
s. 13 can have obviously no application, 
This was the case in Chamru Sao Bania v. 
Tulsidin Singh (1). If, hewever, by fraud 
or inadvertence he registers the document 
and the registration is held to be void, 
no case canever arise for the operation 
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of s. 13, when the value of the holding is 
Rs. 100, or upwards. In  Ganeshdas v. 
Shankar (2), Stanyon, A. J. CO. held in a 
case of a mortgage. by an occupancy 
tenant that the Revenue Court alone had 
jurisdiction to set aside the transfer, not- 
withstanding the finding of the Court below 
that the registration of the mortgage deed 
was void. After some consideration I find 
myself in full agreement with this view. 

The policy underlying s. 12 of the C. P. 
Tenancy Actis to prohibit transfers of 
occupancy holding and to prevent such 
transfers, it authorises the Registering 
Officer (notwithstanding the Registration 
Act) to withhold registration of documents 
which purport to transfer such holdings. 
This provision is intended ex majore ca- 
utela tooperate as a safeguard against 
transfers by ignorant cultivators. Even 
though the illegality of the transfer escapes 
the vigilance of the Registering Officer, and 
he registers it in spite of the prohibition 
contained in 8.12, that would not preclude 
the application of s. 13 of the O. P. Tenan- 
cy Act. The wording of the section is, “If 
an occupancy tenant transfers his right in 
his holding or any portion thereof in con- 
travention of s. 12, etc.’ Now there can 
be no transfer without a registered docu- 
ment if the value of the property affected 
by the transfer is Rs. 100or upwards. The 
word “transfer” by necessary implication 
sigoifies registration which imparts vali- 
dity tothe instrument of transfer. As 
both ‘the transfer of occupancy holding 
and the registration of the instrament of 
transfer would be valid except for the 
prohibition contained in s. 12 of the O. 
P. Tenancy Act, the remedy for the con- 
travention whether by the Registering 
Officer or the transferring tenant, of thit 
enactment must be sought in the ‘Tenancy 
Act itself. It is thus evident that the party 
who is prejudiced by a transfer of an 
occupancy holding must have recourse to 
the provisions of s. 13 of the C. P. Tenancy 
Act and cannot invoke the jurisdiction of 
the Civil Court. ] 

Section 12 ofthe O. P. ‘Tenancy Act 
empowers the Registering Officer as a pre- 
ventive measure to refuse to register any 
jostrument which purports to transfer 
the right of an occupancy tenant despite 
the prohibition contained in that section. 
Section 13 gives certain persons injured 
by the transfer a right to seek remedy 
against the unauthorised transfer in the 
Revenue Courts. Thus while s, 12 (4) is 

(2) 8N LR 29; 13 Ind, Oas. 909. 
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preventive s. 13 is remedial. The latter 
section previdesa special remedy not only 
against the transfer but also against the 
illegal regisiration. The object of the 
Tenancy Act in prescribing one year's 
limitation and conferring summary powers 
on the Revenue Officers is to give cheap 
and expeditious remedy and to eliminate 
disputes ia regard to the cultivation of agri- 
cultural land. That object would be 
frustrated if the landlord were permitted 
to take recourse to the Civil Courts within 
the more extended period of limitation 
under the general law. As I have indica- 
ted above, in every case of unauthorised 
transfer that is effected by a registered 
instrument itis possible to attack the 
transfer as being void in law by reason 
of the illegality of registration and thus 
circumvent the special period of limita- 
tion of one year provided in Sch. II of 
the O. P. Tenancy Act. It is unreason- 
able to impute to the Legislature the 
intention to nullify s. 13 in this manner, 
Such a result would be abeurd and 
stultifying. On the other hand, if any party 
aggrieved by the unauthorisd transfer 
seeks remedy in the Civil Court on the 
plea of the transfer being void on acount 
of illegal registration, it would be per- 
fectly lawful forthe Civil Courts tc say : 

“Under the general law the registration as well 
asthe transfer are perfectly valid; you are, therefore, 
not entitledto any remedy under the general law, 
If you invoke the prohibition contained in s, 12 of 
the O., P. Tenaney Act, which is a special Act, 
then you must seek your remedy in the manner 
provided in that Act.” 

In the present case the document does 
not purport to be a transfer but is drawn 
up in the form of asurrender. In Dhekal 
v. Raghu (3), and Devaji v. Govind (4), such 
surrenders to a co-sharer have been held 
to amount to a transfer. This is also the 
view of the highest Revenue Court in these 
Provinces: 1921 Revenue Rulings, page 
24, and 1925, Revenue Rulings page 23. 
The respondent himself admitted in his 
pleadings that the surrender was in reality 
a transfer but that he had not made any 
application for setting aside the transfer 
as required by s. 13 of the C. P. Tenancy 
Act. While he would have taken advant- 
age of the special procedure provided in 
the Tenancy Act and succeeded in reco: 
vering possession of the lands in dispute, 
he failed todo so. The result of his failure 
to take the requisite step deprived him of 


(3) AI R1925 Rang, 259; 87 Ind, Cas, 115; 8 N L 
32, 
(4) A I R 1927 Rang. 161; 100 Ind, Qas, 27, 
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his right to claim possession of the lands. 

Nevertheless he invokes the jurisdiction 

of the Civil Court on the fatuous plea that 

the transfer was void by reason of illegal 

registration. To permit him to do so would 

me to defeat the provisions of the Tenancy 
ct. 

It appears to me clear that the plaintiff 
misconceived hisremedy and that his suit 
must bə thrown out. After having ac- 
quiesced in the transfer by his omission to 
take the course prescribed by the law, he 
has lost his right to attack the transfer 
and obtain possession of the land. His suit 
was, therefore, rightly dismissed in the 
original Court. - 

For the foregoing reasons I set aside the 
lower Appellate Court’s decree and restore 
that of the original Court. The respondent 
will pay the costs of the appellant in this 
Oourt as wellas in the lower Appellate 
Court. Costs of the first Court will bè paid 
as already ordered by that Court, 


D. Decree setaside. ` 


= MADRAS HIGH COURT 

Civil Revision Petition No. 577 of 1933 

S September 17; 1935 

A _ K. S. Menon, J. 

- A; V. V.GOVINDASAMI MUDALIAR 

— DEFENDANT—PETITIONER 

: versus A 

SHYALI SRI THIRUPURASUNDARI 

AMMAN AVANIMOOLA ` 
MANDAGAPATHI DHARMA— 
PLAINTIF RESPONDENT 

Provincial Insolvency Act (V of 1920), s. 
Insolvency—Composition by debtor, whether binding 
on creditors who have not been entered in the 
schedule—Difference between Provincial Insolvency 
Act and Presidency Towns Insolvency Act. 

Under s. 39 of the Provincial Insolvency Act a 
composition or scheme is binding only on such 
creditors as have been entered in the schedule and 
so far as relates to debts entered therein. A creditor 
who is not entered in the schedule and whose 
debt is not mentioned in it, is not, therefore, pre- 
cluded from having recourse to other remedies 
besides those provided by the Insolvency i aw. 
Gapalu Pillai v. Kothandarama Ayyar (1), 
Thangeswara Chettiar v. Ramamurthi. Chetti (2), 
referred to. : ' 

C. Rev. P. under s. 25 of Act IX of 1887, 
praying the High Court to revise the 
decree of the Court of the District Munsif 
of Shyali in 8. C. S. No. 128 of 1933. 

Messrs. C. Y. Atmanathan and R. Soun- 
dararajan, for the Petitioner. 

Mr. S. R. Muthuswami Ayyar, for the 
Respondent. 

Judgment.—The suit 
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is to recover 
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arrears of rent for three years from February 
8, 1930, the date of the lease in favour of 
the defendant, The defence is that, as 
the defendant was adjudicated insolvent 
on August 7, 1931, and as the adjudica- 
tion was annulled only on February 21, 
1932, when a composition in satisfaction 
of the debts was approved, the plaintif 
is not entitled to sue for the rent that 
accrued due during that period, but can 
only recover it by proving his claim in 
the insolvency proceedings. It. is true 
that the defendant was adjudicated in- 
solvent on an application by a creditor 
and that subsequently he entered into 
a composition in satisfaction of his debts 
with some of his creditors, but it is 
admitted that the plaintiff was not a party 
to any of those proceedings. There is 
also no proof that the plaintiff was even 
aware of those proceedings. The relevant 
portion of s. 39 of the Provincial Insolvency 
Act runs thus: 

“The Court shall frame a schedule in accordance 


with the provisions of. 8. 33, the order of adjudica- 
...and the composition 


or scheme shall be binding on all the creditors 
entered in the said schedule so far as relates to 
any debts entered therein”. 

In this case, the name of the plaintiff 
is admittedly not entered in the schedule, 
nor the debt due to him. [t-follows that 
the plaintiff is not bound by the com- 
position and that, in respect of this .debt 
which is not entered in the schedule he 
is not precluded from baving recourse’ to 
other remedies besides those provided by 
the Insolvency Law. This.was the view 
taken by a Bench of this Court in Gupalu .. 
Pillai v Kothandarama Ayyar (1), and by 
the learned Chief Justice in Fhangeswara 
Chettiar v. Ramamurthi-Chetti (2), s. 28 of 
the Provincial Insolvency Act aiso, would 
therefore, be no bar to this suit. It may 
be that, under the Presidency Towns 
Insolvency Act, s. 30, a person in, thé 


‘pésition of plaintiff in this suit would not 


have been entitled to sue, but the wording 
of that section is quite different, for ıt 
is as follows: “the composition or scheme 
shall be binding on all the creditors so far 
as. it relates to any debt-dueto them from 
the-insolvent and provable in insolvency”. 
But. this is a case governed by the 
Provincial Insolvency Act, and so long as 
s. 39 is worded as above, the plaintiff's 
right to sue cannot be negatived. This 


(1) 57 M 1082; 153 Ind. Cas 916; 40L W110; AIR 
1934 Mad.. 529; 67 M L J 843,.7 R M 378. 

(2) 42 L W 399; 159 Ind. Cas. 689: AI R 1935 Mad, 
602; (1935) M W N 380; 8 R M 535 (2), 
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objection was, therefore, rightly overruled 
by the lower Court. 

The Revision Petition is dismissed with 
costs. 


A. Petition dismissed. 


LAHORE HIGH COURT 
Second Civil Appeal No. 1310 of 1934 
December 19, 1934 

Aana HAIDAR, J. 
JIWAN RAM— APPELLANT 
versus 

OFFICIAL RECEIVER—RESPONDENT 

Provincial Insolvency Act (V of 1920), ss. 53, 4, 
5 Proviso L— Decision under s. 53—Second appeal, 
whether lies—Transaction, whether bona fide or not 
is question of fact—Revision on decision of such 
question, 

A decision under s. 53, Provincial Insolvency Act, 
cannot be treated as one under s, 4 of the sameAct, and 
therefore, no second appeal is maintainable against it. 
Budha Mal v. Official Receiver, Lahcre (1), Chet 
Ram Ramrachh Pal v. Atma Ram (2) and Ram 
Chandra v. Ram Chandra (3 , relied on. 

The question whether a particular transaction is 
bona fide or genuine one or it isa transaction 
which isnot madein good faith and is fictitious 
is a mere question of fact, It cannot be treated 
as question of law. Consequently, a decision on such 
question under s. 53, Provincial Insolvency Act, is 
not open to revision. 


S. C. A. from anorder of the District 
Judge, Ambala, dated June 28, 1931. 

Mr. J. R. Agnihotri for Mr. Tek Chand, 
for the Appellant. 

Messrs. Shamair Chand and Qatul Chand 
Mital, for the Respondent. . . 

Judgment.—Bool Chand applied to be 
declared aninsolvent on January 25, 1932, 
he was adjudged an insolvent on April 22, 
1932, On July 4,193], that isto say, well 
within the period of two years before the 
date of his application, Bool Chand 
purported tosell the shop in suit to Jiwan 
Ram, who atone time was related to him 
by marriage, under a registered deed fora 
consideration of Rs. 1,600. A part of con- 
sideration, 4. e., Rs. 400 was left with the 
vendee for payment to one Mata Din and 
Rs. 600 were paid in cash to the vendor Bool 
Chand by the vendee before the Sub- 
Registrar. On February 3, 1933, the 
Official Receiver made an application 
under the provisions of s: 53, Provincial 
Insolvency Act, for setting aside the sale- 
deed in favour of Jiwan Ram on the ground 
that it was fictitious and without considera- 
tion. The Insolvency Judge dismissed the 
application of the Official Receiver. The 
Official Receiver went up in appeal to the 

District Judge who held, on the evidence 


JIWAN RAM 0. OFFIOIAL REOBIVER (LAH) 


15910 
that the transaction was a fictitious on? 
and had not been entered into in good faith: 
He allowed the application of the Receiver 
and set aside the sale transaction in favour 
of Jiwan Ram. Jiwan Ram has come upto 
this Court and has filed a petition purport- 
ing to be a second appeal. 

Mr. Shamair Chand on behalf of the 
respondent has raised a preliminary objec- 
tion that no second appeal lay to this Court. 
He has cited Budha Mal v. Official Receiver, 
Lahore (1) and Chet Ram Ramrachh Pal v. 
Atma Ram (2). In these cases it was held 
that a decision under s. 53, Provincial 
Insolvency Act, cannot be treated as one 
under s. 4 of the same Act, and therefore, 
nosecond appeallay againstit, There isa 
recent Full Bench decision of the Court of 
Judicial Commissioner of Nagpurin Ram 
Chandra v. Ram Chandra (3), which is also 
to the same effect. These cases support the 
preliminary objection and, therefore, no | 
second appeal lies, 

Mr. Agnihotri tried to fall back upon bis 
second line of defence and argued 
that this may be treated as an application 
within the first proviso to s. 75, Provincial — 
Insolvency Act, and that, therefore, he was 
entitled to challenge the finding of tke 
lower Appellate Court on the ground that it 
was not according to law. The argument 
may be sound if there isa question of law. 
But the difficulty arises in its application 
to the present case. The question whether 
a particular transaction is a bona fide or 
genuine one or it is a transaction whichis 
not made in good faith and is fictitious is a 
mere question of fact. It cannot be treated 
as question of law. On this line of reason- 
ing it is impossible to accede to the conten- 
tion of the learned Counsel that the decision 
of the Court below was contrary to law and, 
therefore, open to some kind of limited 
revision. Under these circumstances 
the application fails and is dismissed with 
costs. 

Appeal dismissed. 


IR 1930 Lah. 122. 


D. 

D : 

8 1R1933 Lah. 634; 146 Ind. Oas. 490; 6 R L 
231: 34P LR 960. 

(3) AIR 1931 Nag. 153; 134 Ind. Cas, 687; 27 N 
L R 179; Ind, 
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MADRAS HIGH COURT 
Civil Appeal No. 372 of 1928 
August 8, 1935 
VARADAOHARIAR AND STopart, JJ. 
N. Px. Or. MUTHIAH CHETTIAR— 
PLAINTIFF— APPELLANT 
versus 
Minor RAMAMURTHI AND OTHERS 
DEFENDANTS —RESPONDENTS. 

Transfer of Property Act (IV of 1882), s. 83, 84 
—Contract Act (IX of 1872), s,74—Mortgage deed — 
Provision for compound interest at enhanced rate 
from date of default — Enforceability—Deposit 
calculating simple interest only —Validity—Refusal 
of mortgage to accept—Mortgagee, whether entitled 
to subsequent interest and costs, 

Where a mortgage-deed stipulated for simple 
interest at 9 per cent. per annum and for compound 
interest at 12 per cent. per annum on default and the 
mortgagor deposited in Court the mortgage amount 
calculating only simple interest at 12 per cent. per 
annum from date of default contending that the 
stipulation for compound interest was penal and 
the mortgagee refusing to accept the deposit filed a 
suit for the mortgage money: 

Held, (i) that the provision for compound interest 
at the enhanced rate of 12 per cent, per annum 
wasa penal provision; 

(it) that the fact that there was a difference between 
the parties as to the amount due and that the amount 
that may ultimately be fixed by the Court as 
reasonable compensation under s. 74, Contract Act, 
depended on the discretion of the Court was no 
ground for not giving to the mortgagor the benefit 
of ss. 83 and 84of the Transfer of Property Act, 
aad the mortgagee was not therefore entitled to 
get interest after the date of deposit or costs of 
the suit. Ayyakuttt Mankondan v, Periyasami Kaven= 
dan (1), followed, 

In cases raising questions under s. 74, Contrast 
Act, it will not ordinarily be proper for the Ap- 
pellate Court to interfere with the compensation 
awarded bythe lower Court unless the discretion 
given by the law to that Court has been improperly 
exercised, Rama Krishnayyav. Venkata Somayajulu 
(2), referred to. 

An Appellate Court will not interfere with the 
lower Oourt's discretion in the matter of costs 
unless there is any question of principle involved. 


O. A. against the judgment and decree 
of the Court of the Subordinate Judge 
of Madura in O. S. No. 132 of 1927. 

Mr. K. Balasubramania Ayyar for Mr. 
Watrap S. Subramania Ayyar, for the Ap- 
pellant. 

Mr. P. V. Rajamannar, for the Govern- 
ment Pleader, and Mr. C. A. Vaidyalingam, 
for the Respondents. 

Judgment.—This is an appeal by a 
mortgagee who sued to enforce two mort- 
gages of February 1919, The contesting 
respondents are purchasers of the mort- 
gaged property. On March 4, 1927, they 
deposited in Court under s, 83 of the 
Transfer of Property Act a sum of 
Rs. 10,000 and odd representing the 
amount due on the mortgage bonds if 
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interest should be calculated at 12 per 
cent. per annum simple interest, from 
date of default in payment of interest as 
per terms of the bonds. But the mortgagee 
claimed that he was entitled as per terms 
of the bond to compound interest at 12 
per cent. per annum from the date of 
default, This difference between the 
parties made the proceeding under s. 83 
of the Transfer of Property Act infructu- 
ous, as the mortgagee was not prepared 
to take the deposit amount in full dis- 
charge of his claim. Hence the present 
suit. 

The learnei Subordinate Judge has 

held that the provision for payment of 
compound interests at 12 per cent. per 
annum from date of default is penal as 
the original contract was only for pay- 
ment of simple interest at 9 per cent. 
per annum. In this view he has also 
heldthat the amount deposited in March 
1927 was the amount properly payable to 
the mortgagee on that date and has 
accordingly disallowed any further interest 
to the mortgagee. He has also disallow- 
ed the mortgagee'’s costs of his action 
and directed him to pay defendants 
Nos. 6 to 8 their ccsts. 
“Ia this appeal, three points were 
pressed before us: (1) that taking the 
provision for payment of compound in- 
terest at enhanced rate tə be penal, a 
like amount should nevertheless be 
allowed in the circumstances as reasonable 
compensation; (2) it was next contended 
that even on the view of the learned 
Subordinate Judge the plaintiff is only 
entitled to simple interest at 12 percent. 
per annum; the principle of s. &4of the 
Transfer of Property Act ought not to 
be applied to a case like thisto deprive 
the mortgagee of subsequent interest at 
that rate. Lastly, (3) it was argued 
that the lower Court was not justified in 
disallowing the plaintiff's costs of his 
action and directing him to pay costs to 
defendants Nos. 6 to 8. We are unable 
to accede to any of these contentions. 

Section 83 of the Transfer of Property 
Act provides for the deposit in Oourt of 
the amount remaining due on the mort- 
gage. The fact that for one reason or 
another there may be uncertainty or 
difference between the parties as tc what 
the amount so due is, cannot be held to 
preclude the operation of ss. 83 and 84. 
The difference between the parties may 
arise either on a question of fact as, for 
instance a dispute as to part paymenk, 
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of a penal provision in the document. 
We, therefore, see no justification for exclud- 
ing a case like the present from the 
operation of ss. 83 and 84. It is no doubt 
true that the amount that may ultimately 
be fized as reasonable compensation under 
s. 74 of the Contract Act will depend 
upon the discretion of the Court and 
either party to the proceedings under 
s. 83 may run a certain amount of risk 
if it should turn out that the Court in 
which _a suit is subsequently brought 
takes one view or another as to the correct- 
ness of the amount deposited or the 
amount legally payable under the docu- 
ment. This is an element of risk which 
many suitors run in various proceedings 
and does not seem to us sufficient justi- 
fication for denying to the party who is 
ultimately found to have been right in 


the attitude that he took up in the 
deposit proceeding the benefit of s. 84 
of the Transfer of Property Act. It bas 


been held by this Court in Ayyakutti 
Mankondan v. Periyasami Kavendan (1) 
in circumstances very similar to the 
present, the mortgagee will lose all claim 
to interest after the date.ofthe deposit. 
We are prepared to follow that decision 
and hold that if the amount deposited is 
now found to be a proper amount, the 
plaintiff will not be entitled toany interest 
after the date of the deposit. 

As to the amount itself, we are unable 
to find any justification for differing from 
the view taken by the lower Court. It is 
no doubt true that in some cases Corts 
have allowed compound interest as 12 
per cent. or even compound interest at 
18 per cent. as reasonable compensation, 
but it is-not the rate alone that matters 
but its relation to the rate originally 
fixed in the document itself, to the nature 
of the security offered and to the other 
circumstances attending the transaction. 
In the present case, the learned Subordi- 
nate Judge hastaken all these factors 
into account and we are unable to say 
that his discretion has not been properly 
exercised. Quite recently a Full Bench of 
this Court held that in cases raising 
questions under s. 74 of the Contract Act, 
it will not ordinarily be proper for the 
Appellate Court to interfere with the com- 
pensation awarded by the lower Court 
unless the discretion given by the law to 
that Court has been improperly exercised: 


j 8 39 M 579; 30 Ind. Oas, 497: 2 L W 585; 18 ML 
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or on a question of law like the effect’ 


159 I 0 


see Hama Krishnayya v. Venkata Somaya- 
julu (2). S : 

The above reasons equally justify the 
decision of the lower Court on the question 
of costs. Here again, it is a well estab- 
lished rule that an Appellate Court will 
not interfere with the lower Court’s dis- 
cretion in the matter of costs, unless there 
is any question of principle involved. 
Har from that being the costs here, the 
lower Courts award of costs would 
seem necessarily to follow from the view 
that the suit would have been unnecessary 
if the piaintiff had been prepared to 
accept the deposit amount in full discharge 
of his claim, 

The appeal fails and is dismissed with 
costs. 

f Appeal dismissed. 


A. 
(2) (1933) M W N 597; 148 Ind. Oas. 467; A I R 
1934Mad. 31; 6 R. M 485 (F. By. 





NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT 
Second Civil Appeal No. 145 of 1933 
< July 31, 1935 
SUBHEDAR, A. J. O. 
JAIRAM PUNJAJI— PLAINTIFE— 
APPELLANT 
versus 
JAGNU AND ANoTHER-—DEFENDANTS— 
RESPONDENTS 

Mortgage—Usufructuary mortgage—Interest— Agree- 
ment that profits be taken in lieu of interest— 
Morigagee's negligence in securing possession—Whether 
entitled to interest by way of damages. 

Where under the terms of the mortgage bond 
the mortgagor does not make himself or the mort- 
gaged property liable for interest and only the 
profits of the mortgaged property are agreed to be 
taken and enjoyed by the mortgagee in lieu of 
interest and the mortgagee, on account of his own 
negligence, fails to secure possession of the mort- 
gaged property and recover interest from its 
usufruct as per terms of the mortgage bond, he. 
is not entitled to any interest by. way of damages. 
Manikchand Maganchand v. Rangappa Kondappa (4', 
Mahadaji v. Joti (5), and Dubri v. Ram Naresh 
(6), followed. Subramania Aiyar v. Panchanada 
Odayar (1), dissented from. Sitanath Ghouse v, 
Thakurdas Chakravarthy (2), and Linga Reddi v, 
Sama Rau (3), distinguished. ‘ ; 

S. O. A, against the decree in ‘Civil 
Appeal No. 15 of 1932 in the Court of the 
District Judge, Hoshangabad, dated 
January 12, 1933, arising. out of Civil Suit 
No. 87 of 1931, in the Court of Sub-Judge, 
Second Class, Multai, dated January 6, 
1932. 


Messrs. R. P. Awasthi and B.T. Amlekar, 
for the Appellant. l 

Mr. A. V. Wazalwar, for the Respond- 
ents. 
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Judgment.—On' the basis of a mort- 
gage bond for Rs. 1,000, which the first 
defendant Bhaiya and others, who are not 
parties to the present litigation, had 
executed on August 2, 1920, in his favour, 
the plaintiff claimed Rs, 2,000 and in 
default, foreclosure of the mortgaged prop- 
erty. The deceased father of the second 
and third defendants, one Damdiya, having 
purchased the mortgaged property in 
execution of a simple money decree subject 
to the mortgage lien in favour of the plaintiff 
in 1922, these defendants were joined in 
the suit on the ground that they were in 
possession of the mortgaged property and 
were entitled to redeem the mortgage. 
In para. 5 of the plaint it was alleged 
that neither defendants Nos. 2 and 3 nor 
Damdiya allowed the plaintiff to cultivate 
the mortgaged field in lieu of interest 
and, therefore, the plaintiff was entitled 
to recover from them interest by way of 
damages from the year 1922 to the date 
of the institution of the suit at the rate 
of 1 per cent. per mensem. 

The defendants Nos. 2 and 3 alone 
contested the suit on several grounds one 
of which was that the plaintiff was not 
entitled to recover interest by way of 
damages because he made no attempt to 
take possession of the mortgaged property 
and to enjoy usufruct thereof which under 
the terms of the mortgage bond was to 
be taken in lieu of interest. Without 
asserting that he made an effort tusecure 
possession of the mortgaged property but 
was resisted, the plaintiff pleaded that as 
the mortgagor and his transferee were 
bound to deliver possession of the property 
and failed to do so, he was entitled to 
claim interest at 1 per cent. per mensem by 
way of damages. 

On the question of interest as claimed, 
the trial Court held that even though the 
plaintiff took no steps to obtain possession 
of the mortgaged property, he was entitled 
to claim interest by way of damages and 
accordingly a preliminary decree for 
foreclosure for Rs. 2,299-1U-0 was passed 
in plaintiff's favour, On appeal by the 


contesting defendants the District J udge' 


reduced the decretal amount to Rs. 1,147-6-0 
by wholly disallowing the amount of 
interest awarded by the trial Court as 
damages on the ground that, as the 
plaintiff had made no efforts to secure posses- 
sion of the mortgaged property either from 
the mortgagor or from the defendants 
Nos. 2 and 3 or their father, he was not 
entitled to claim interest by way of 


JAIRAM PUNJAJI v. JAGNU  (NAG.) 


D69 


damages. It is against this decree that 
the plaintiff has filed the present second 
appeal. 

The only question for decision in appeal 
is if on the facts found by the two Courts 
below the plaintif appellant is entitled 
to claim any interest by way of damages, 
On behalf of the appellant reliance was 
placed on Subramania Aiyar v. Panchanada 
Odayar (1), where it was held that in the 
case of a mortgage with possession if the 
mortgagor fails to deliver possession of the 
mortgaged-property, the mortgagee does not 
lose his right to interest merely because he 
does not take steps to obtain possession 
of the mortgaged property and that he is 
entitled to fall back on the claim for 
interest whether it is described ae interest 
or described as damages for breach of 
the covenant to deliver possession. This 
case undoubtedly supports the appellant's 
claim for interest but with due deference 
I am unable to accept the proposition of 
law propounded therein. Ramesam, J., 
who laid down the above proposition, 
appears to follow Sita Nath Ghouse v. 
Thakurdas Chakravarthy (2), and Linga 
Reddi v. Sama Rau (3), in both of which 
the facts were wholly different to those 
found in the case before him. In the 
Calcutta case it was distinctly held that 
as the plaintif had been wrongfully kept 
out of possession he was entitled to interest 
on the principal. In Linga Reddi v. Sama 
Rau (3), it was held that asthe usufructuary 
mortgagee was unable to obtain possession 
of the mortgaged property owing to his 
mortgagor having executed a subsequent 
mortgage and placed the second mortgagee 
in possession, the first mortgagee was 
entitled to elect to sue at once for the 
money due under his mortgage under the 
provisions of s. 68 of the Transfer of 
Property Act instead of claiming posses- 
sion of the mortgaged property. 

On the contrary in Manikchand Magan- 
chand v. Rangappa Kondappa (4), which 
followed Mahadaji v. Joti (5), it was held 
that where under a usufructuary mortgage 
the mortgaged property is made security 
only for the amount borrowed and not for 
interest, and the mortgagee is to have 
possession and enjoyment of the profits 

(1) 136 Ind. Oas. 785; A IR 1932 Mad. 175; (1931) 
MW N 751; Ind. Rul. (1932) Mad. 322. 

(2) 46 O 448; 52 Ind. Oas. 433; A I R 1919 
Cal. 46. 

(3) 17 M 469. 

(4) 45 B 523; 59 Ind. Oas, 765; 22 Bom, L R 1435; 
AIR 1921 Bom, 28. 

(5) 17 B 425, 
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of the mortgaged property in lieu of 
interest, which is not made payable other- 
wise, and the mortgagee does not take 
any steps to obtain possession of the mort- 
gaged property, he loses his right to 
interest by way of damages. The same 
principle is affirmed .in Dubri v. Ram 
Naresh (6), It is not disputed that under 
the terms of the mortgage bond in the 
present suit the mortgagor did not make 
himself or the mortgaged property liable 
for interest and that only the profits of 
the mortgaged property were agreed to be 


taken and enjoyed by the mortgagee 
in lieu of interest. If the plaint- 
iff mortgagee on account of his own 


negligence failed to secure possession of 
the mortgaged property and recover interest 
from its usufruct as per terms of the 
mortgage bond, heis not entitled to any 
interest by way of damages. 

In my opinion then the decree of the 
lower Appellate Court disallowing the claim 
of interest is perfectly correct and this 


appeal fails and is dismissed with 
costs, 
D. Appeal dismissed. 
(6) A pp 


IR 1926 Oudh 224; 93 Ind. Oas. 297;3 O WN 
176: 13 O LJ 458. 
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LAHORE HIGH COURT 
Miscellaneous Firs: a Appeal No. 69 of 
193 


June 22, 1935 
ABDUL RASHID, J. 
RAM LAL AND ANOTHER—DECREE-HOLDERS 
— APPELLANTS 


VETSUS 
KHARAITI RAM AND OTHERS—J UDGMENT- 
DEBTORB— RESPONDENTS 

Civil Procedure Code (Act V of 1909), 0. XXI 
rr. 90, 92, 0. XLI,r, 20—Application to set aside sale 
dismissed—-A ppeal—Auction-purchaser, whether neces= 
sary party—Auction-purchaser not impleaded within 
Wae Court, if can take action under O. XLI, 
r, 20, 
The auction-purchaser may not bea party in the 
execution proceedings until the confirmation of the 
sale but on the date of the confirmation, he acquires 
a title in the property purchased by him and if it 
issought in appealio obtain an order to his detri- 
ment by having the sale set aside, he must be made 
a party tothe appeal before such an order can be 
obtained. Failure to make hima party would entail 
dismissal of appeal. And when he is not made a party 
within limitation in appeal, from an order refusing 
to set aside sale, it is doubtful whether the Court can 
take action under O., XLI, r. 20, Civil Procedure 
Code. Before-the Court can take action under 
O. XLI, r. £0, it must be shown thatthe omission 
of the auction-purchaser from thelist of the respon- 
dents was due to a bona fide mistake, that is, a 
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mistake which crept in inspite of the exercise of due 
care and caution. 
ĻCase-law discussed | 7 
Mise. F. C. A. from an order of the Senior 
Sub-Judge, Sheikhupura, dated October 2, 
1934, 
Mr. J. N. Aggarwal, for the Appellants. 
Messrs. Harbhajan Das and M. C. Maha- 
jan, for the Respondents, 


Judgment.—This appeal has arisen out 
of execution proceedings and Ram Lal and 
Kirpa Ram, decree-holders, are the appel- 
lants. 

On October 19, 1926, the appellants 
obtained a mortgage decree against Kha- 
raiti Ram and others for a sum of 
Rs. 9762. On June 11, 1934, the 
land of the judgment debtor measuring 
about 514 ghumaons and 2 kanals was sold 
fora sum of Rs. 8,000. Kidar Nath was 
the purchaser of this land. On June 11, 
the decree-holders preferred objections 
under O. XXI, r. 90, Civil Procedure Code, 
pointing out that there had been grave 
irregularities in the publication and the 
conducting of the sale. The judgment- 
debtors also presented some objections, but 
did not press them. On October ?, 1934, the 
executing Court dismissed the objections of 
the decree-holders and confirmed the sale, 
Against the order of the confirmation of the 
sale, the decree- holders presented the present 
appeal to this Court on January 2, 1935. 
They impleaded the judgment-debtors only 
as respondents in this appeal. The appeal 
came up for hearing before Dalip Singh, J., 
on May 1, 1935, and Mr. Jagan Nath, on 
behalf of the appellants, stated that notice 
ought to be served on the auction-purchaser. 
On May 3, the learned Counsel made a 
written application to this effect. He con- 
tended before the Judge that the auction- 
purchaser was not a necessary party, and 
in any case the failure to make bim a 
respondent was due to a bona fide mistake. 
The case was, accordingly, adjourned and 
a notice was ordered to te sent to the 
auction-purchaser. 

Mr. Mehr Chand Mahajan has appeared 
on behalf of the auction-purchaser to-day, 
and has raised a preliminary objection to 
the effect thatas he was not made a party 
to the appeal till May 3, 1925, the appeal 
was barred by limitation as agsinst him. 
It was contended that the sucticn-purchaser 
was the principal person who would be 
affected by the result of the appeal and 
thatif he is not impleaded as a respondent 
within the period of limitation the appeal 
cannot proceed. Reliance was placed in 
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this connection on Khaira v. Salem Raj 
(1), where it was held that an appeal 
against an order confirming an auction- 
sale to which the auction-purchasers were 
not made parties till long after the appeal 
was time-barred as against them should be 
dismissed. It was held by a Division 
Bench of this Court in Bahadur Ali Khan 
v. Co-operative Credit Society (2), that for 
setting aside a sale which became absolute 
under O. XXI, r. 92, the auction- purchaser 
is a necessary party, the non-joinder of 
whom will entail dismissal of the appeal. 
In Nanak Chand v. Raja Singh (3), it was 
observed that in an appeal from an order 
confirming the sale, the auction-purchaser 
is the principal person interested and is a 
necessary party; the failure to make him 
a respondent would entail dismissal of the 
appeal. The whole question was considered 
by mein Qamaruddin v. Dhanpal Singh 


(4), where it was held, that where in an 
appeal from an order passed under 
O. XXI, r. 92, Civil Procedure Code, 


rejecting an application to set aside an 
execution sale the judgment-debtor does 
not make the auction-purchaser a party 
to the appeal, the appeal must be dismissed 
as the auction-purchaser is a necessary 
party in order to enable the Court to 
effectually adjudicate upon all the questions 
involved in the application. 

It was contended on behalf of the appel- 
lants that in the executing Court the 
auction-purchaser is not a party to the 
execution proceedings, and therefore it is 
not necessary to make him a party in the 
application preferring objections against 
the validity of the sale. Reference was 
made in this connection to Kirpa Ramv. 
Nand Lal (5). It was maintained that as 
the auction-purchaser, was not a party to 
the execution proceeding, he could not be 
regarded as a necessary party to the appeal 
against{the order confirming the sale, and 
that all that was necessary was to serve a 
notice on the auction-purchaser. The 
Counsel in this connection relied on the 
wording of O. XXI, r. 92, and s. 107, Oivil 
Procedure Oode. In my opinion the argu- 
ment of the Counsel is without force. The 
auction-purchaser may not be a party in 


(1) 1 Lah, 21; 51 Ind, Cas. 935; A I R 1919 Lah. 3; 
60 P L R 1920; 36 P W R 1920, 

(2) AIR 1923 Lah. 778;120 Ind. Cas, 165; Ind. 
Rul. (1930) Lah. 5. 

(3) A I R 1933 Lah. 324: 142 Ind, Cas, 623; 34 P L 
R £: Ind. Rul. (1933) Lah. 223. 

(4) A I R 1934 Lah. 592; 155 Ind. Oas. 351;35 PL R 
658; 7 RL 701. 

(5) A I R 1928 Lah. 413; 107 Ind, Cas. 494, 
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the execution proceedings until the 
confirmation of the sale but on the date of 
the confirmation he acquires a title in the 
property purchased by him and if it is 
sought in appeal to obtain an order to his 
detriment by having the sale set aside, 
he must be made a party to the appeal 
before such an order can be obtained. 

It was next suggested that the Court had 
ample power under O. XLI, rr. 20 and 33 
to make the auction-purchaser a party in 
the interests of justice and to proceed 
with the appeal. It was contended that if 
the Court takes action under O. XLI, r. 20, 
no question of limitation arises. Before 
the Court can take action under O. XLI, 
r. 20, it must be shown that the omission 
of the auction-purchaser from the list of 
the respondents was due to a bona 
fide mistake, that is, a mistake, 
which crept in inspite of the 
exercise of due care and caution. In the 
application made by the appellants and 
the affidavit accompanying it, no circum- 
stances have been mentioned which may 
show that the failure to implead the 
auction-purchaser as a respondent in the 
present appeal was due to a bona fide 
mistake. I am not therefore prepared to 
take action under O. XLI, r. 20, Civil 
Procedure Code. In fact in view of the 
observations of their Lordships of the 
Privy Council in Chockalingam Chetty v. 
Seethai Ache (6), it is doubtful whether any 
action under O. XLI, r. 20, can be taken 
by a Court after the period of limitation 
has expired. It was held by their Lord- 
ships in that ruling that as the first de- 
fendant held a decree against which an 
appeal was barred so far as he was con- 
cerned, he was not “interested in the 
result of the appeal” within the meaning 
of O. XLI, r. 20, Civil Procedure Code, and 
assuming that under O. XLI, r. 33, 
the Appellate Court could add a defendant 
as respondent for the purpose of making a 
decree against him, no sufficient ground 
had been shown for interfering with the 
refusal to do so. 

For the reasons given [hold that this 
appeal cannot proceed as the auction- 
purchaser was not made a party within the 


. period of limitation. I therefore dismiss 


this appeal with costs. 

: Appeal dismissed. 
6) 6 R 29; 107 Ind. Cas, 237; a I R 1927 P O 252; 
W N 1931;27LW1;51M LJ 28; (1928) M W 
0:470L J 138; 32 O W N 28:;1L T 40 Rang. 
18; 30 Bom, L R 220; 26 A L J 371(P Q). 
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-MADRAS HIGH COURT 
Civil Revision Petition No, 1053 of 
1933 
May 3, 1935 


. Kine, J. 
Sait MADAN GOPAL—PLAntire 
3 —- PETITIONER ; i 
Dee versus Ms 
UPADHAYULU KAMESWARA RAO 
AND OTHERS—DEFENDANTS—RESPON DENTS 
Railway Company—Consignment of goods—Rail- 
way receipt pledged by  consignor—Delivery of 


goods to third person on consignors telegram without - 


demanding Railway. receipt—Negligence—Liability of 
company. : 

A sent a consignment of goods by rail making 
out the Railway receipt to himself. He assigned 
the Railway receipt to the plaintiff but subse- 
quently sent a telegram tothe place of destina- 
tion to deliver the goods to B. The railway authori- 
ties delivered the goods to B though the Railway 
receipt was in the plaintiff's hands! 
` Held, that the Railway Company had acted neg- 
ligently in delivering the goods without the pro- 
duction of the Railway receipt on the authority 
of an unconfirmed telegram and without any ex- 
planation for the non-production and were liable to 
the plaintiff for the value of the goods. M&S M 
Railway Co., Ltd. v, Hari Dass Banamalaidass A), 


distinguished. 

7 P. under s. 25 of Act IX of 
1857 praying the High Court to révise the 
decree of the. Court ofthe ‘Subordinate 
Judge of Rajahmundry in S.O. No. 363 of 
1931. 

Mr. Ch.. Raghava Rao, for the Petitioner. 

Mesers. King and Partridge, for the 
Respondents. 

Judgment.—Defendant No. 1 in this 
case sent a consignment of cocoanuts by 
rail on October 6, 1930,- from East Goda- 
veri to Jalna, astation on the Nizam's 
Railway. The Railway receipt was made 
out to the consignor himself, but it was 
intended that defendant No. 3 a mer- 
chant of Jalna should receive the goods. 
A hundi was drawn against defendant 
No. 2 a merchantin Bombay to the debit 


ofthe account of defendant No. 3 to 
provide for payment. On October z, 


defendant No.1 assigned the hundi and 
Railway receipt to the plaintiff. Sometime 
after this—the exact date not available from 
the records—defendant No. 1 sent a tele- 
gram tothe Jalna Railway Station to de 
liver the cocoanuts to defendant No. 3, 
and the cocoanuts were duly delivered to 
him although he did not produce the Rail- 
way receipt which was of course in the 
hands of plaintiff. The hundi was dis- 
honoured and the plaintiff brought the 
present suit against defendants Nos. 1 to 
3 and the Railway Company to recover the 
cost of the goods. The suit was decreed 
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against defendants Nos, lto 3 after allowing 
for a part payment but the Railway, Oom- 
pany was held not liable and in the 


- present petition, the plaintiff and the. Rail- 


way Company are the only parties. 

In dismissing the suit against the 
Railway Company, the learned Subordinate 
Judge relied upon certain observations in 
M. & 5. M. Railway Company, Ltd. v. Hari 


- Dass Banamalidass. (1), in which it was 


held’ that a Railway Company was: not 
under a duty never to deliver goods 
excep ‘to the holder of the Railway receipt 
and also upon the fact that the time the 
delivery was made, the Company had no 
notice of plaintiff's claim. But the Sub- 
ordinate Judge has not discussed the facts 
of M. & S. M.Railway Company, Lid. v. Hari 
Dass Banamalidass (1), apparently per- 
ceived the very vital diference between 
the positions of the claimant there and 
the plaintiff here. In M. & S.M. Railway 
Company, Ltd. v. Hari Dass Banamalidass 
(1), goods were consigned by one Gurunath- 
am to his own ordẹr and were intended to 
be delivered to one Swaminatha Reddi. 
The receipts were pledged to the Bank: of 
Madras to whom Swaminatha Reddi was 
to make payment for..the value of goods, 
Swaminatha Reddi obtained the goods be- 
fore he did this but two or three days 
later he duly paid the Bank and obtained 
possession of the receipts. Instead however 
of handing in them at the Railway station 
he pledged them with the claimant who 
thereupon sued the Railway Company. It 
was held first that as soon as Swaminatha 
keddi paid the Bank the contract with 
the Railway Company was completed and 
the Bank as holders of the receipts could 
havenoclaim. The delivery of the goods 
to Swaminatha Reddi was thus rightful 
and the Oompany could not be liable for 
the result of subsequent fraud on Swami- 
natha Reddi’s part. It was then argued 
for the claimant that although in fact 
the goods were delivered to the person 
rightfully entitled to them the Company 
was under a duty never in any circum- 
stances to deliver the goods except 
against the actual receipts relating to them 
and it was to refute that argument that 
the observation was made. 

Now what. are the facts in the present 
case? The cocoanuts were delivered to the 
person who was not entitled to receive 
them. The person who was entitled was 
the plaintiff.. The primary duty of - the 

(1) 41M 871: 49 Ind. Cas. 69; 35 M LJ 35; 24M L 
T 38; 8 L W 340. 
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Railway Oompaiiy it cannot be denied 
was todeliver the goods to the rightful 
‘owner. They have not done so. Prima 
facie their liability is clear and the ques- 
tion is whether any facts have been proved 
which would absolve them from that liabili- 
_ ty. The mere fact that defendant No.: 3 
` did not- produce the Railway receipt may 
not “itself be conclusive against the Com- 
pany butit still remains to examine the 
other facts. 

No evidence was offered on behalf of the 
Company and the only facts we have here 
are that the Company which did not know 
the plaintiff’s claim, delivered the goods 
to defendant No. 3 upon the authority of 
a ‘telegram sent by defendant No. 1 who was 
the actual consignee. In these circum- 
stances the action of the Company may 
well have been bona fide but seems to me 
to be clearly negligent. It is well-known 
that Railway receipts do pass from hand 
to hand and that in general Railway 
receipts are regarded as practically equiva- 
lent to documents of title. -To deliver 
without the production of such a receipt on 
the mere authority of an unconfirmed tele- 
gram and without apparently the slightest 


explanation for the non-production seems to` 


“mê aclear breach of duty. It follows that 
.the Company in this case have not proved 
‘any facts sufficient to absolve them from 
liability. This petition must- be allowed 
and plaintiff's suit decreed as against, the 
Railway Company for Rs. 590-7-0, i. e. 
Rs. 817 less Rs. 226-9-0 with costs through- 
out and with interest at6 per cent. from 
the date of the plaint. 
A. Petition allowed, 


MADRAS HIGH COURT 
Civil Appeal No. 507 of 1932 
February 12, 1935 
CURGENVEN AND Kina, JJ. 
PERIYAKKAL—AppELLANT 
4 versus 
AGENT, S. I. RAILWAY 0o., Lro. 
TRICHINOPOLY— RESPONDENTS 

Workmen's Compensation Act (II1 of 1923), ss. 2 
(in), 12 ()—‘Workman,' definition of—Person, when 
can be excluded from definition in s. 2 (n)—Fact 
that injured man had been employed only for afew 
days at a time —Whether removes him from category 
of workman—Railway Company — Keeping line in 
order—-Whether ordinarily part of its business— 
Fatal injury to workman while attending to such 
work—Compensation, if to be awarded, 
<. A person tobe excluded from the definition of 
‘workman’ in s. 2, cl. (n), Workmen's Compensation 
Act, must not only be one “whose employment is of 
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a casual nature” but-also one ‘who is employed 
otherwise than for the purposes of the employer's 
trade or business.’ Both these qualifications n:ust be 
present together. The mere fact that the injured 
man had been employed only for afew daysat a 
time, will not of itself remove him from the 
category of “workman " 

At cannot be said from the mere fact that the pur- 
pose for which a Railway Company exists is to 
carry passengers and goods, and not to undertake 
engineering works for their own sake, that where the 
invariable rule isfor the Company itself to keep 
its system in order, such work is not ordinarily 
part of its business. It is work which has to be 
‘done it the primary functions of the Railway are 
to be performed, and it is work which constantly 
the 
line in order appears as normal and as essential a 
feature of the running of a Railway as the issue of 
tickets or the handling of goods. 

A coolie working under a contractor employed bya 
Railway Oompany inthe construction of a bridge 
sustained a fatal injury while attending to work 
done to the bridge. The work was for maintenance 
of the upkeep of the line. lt was found that the 
Company maintained a permanent staff of engineers, 
whose most indispensable duty it is to preserve the 
line and the rolling-stock in serviceable condition, 
and who carry out, where necessary with the help 
of contractors, all operations necessary to that end: 

Held, that the workman sustained the injury in the 
course of work which was ordinarily part of the 
principal business of the Company within the 
meaning of s. 12 (1), Workmen’s Compensation Act, 
and the Company was liable to pay compensation. 
Rabia v. The Agent, G.I. P. Ry. (1), distinguished, 
Pearce v, L.& S, W. Ry. (2), and Wrigley v. Bagley 


_& Wright (3), referred to. 


C. A. against an order of the Commis- 
sioner, Workmen's Compensation, Madras, 
dated May 13, 1432. 

Mr. A. S. Srinivasa Ayyar, for the Ap- 
pellant. 

Messrs. S. S. Ramachandra Ayyar and 
S. Ramanathan, for the Respondents. 


Judgment.—This appeal is preferred 
by the widow of one Nanjappa Goundan 
against an order of the Commissioner for 
Workmen's Compensation disallowing her 
claim to compensation against the S. I. 
Ry. Co., in respect of the death of her 
husband. Nanjappa Goundan was a coolie 
working under a contractor employed by 
the Railway Co.,in the construction of a 
bridge on the Nilgiri Railway. For the 
purposes of this work a trolly was loaded 
with stores and was in the charge of an 
employee of the 8. I. Ry. Co., named 
Venkatarama Iyer. The evidence of this 
man shows that at the place of loading, 
three coolies got on to the trolly as well ag 
himself. This, he says, was one in excess 
of the permitted number; never theless, 
when the trolly had proceeded a certain 
distance, another man gct on, making 
four coolies as well as the driver. What 
then happened has not been clearly eluci- 
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dated, but the driver-was unable to apply 
the brake, perhaps because it got jammed 
by the stones, and lost control. He man- 
aged to jump off, but the coolies were 
thrown out; two were killed, of whom one 
was Nanjappa Goundan and one received 
a severe injury to the leg. 

The learned Commissioner has dismissed 
the appellant's claim to compensation upon 
two grounds. He has found that the ac- 
cident occurred owing to the wilful dis- 
obedience of the workmen toan order ex- 
pressly given. He has further found that 
the deceased man was a casual worker 
under the contractor, so that the claim 
cannot be enforced under the Act. 


Section 3 (1), Workmen's Compensation 
Act, contains a proviso that the employer 
shall not be liable in respect of an ac- 
cident which is directly attributable 


0 

“the wilful disobedience of the workman to an 
order expressly given, or toa rule expressly framed 
for the purpose of securing the safety of workman.” 


Among the rules regulating the driving 
of trolly is one which fixes the maximum 
human complement at a driver and two 
coolies. The driver says that, after two 
coolies had got on, he warned the third 
man not to do so, as it was against the 
rules, and gave the same warning to the 
fourth man. They got on in spite of this. 
It has been objected that the plea of 
disobedience to orders has not been set 
up inthe written statement filed by the 
Railway Co., and, further, that it has not 
been proved that the accident is “directly 
attributable” to the alleged disobedience. 
Apart from these objections, it is fatal to 
ihe success of this plea that no proof has 
been given that the deceased man was 
either the third or the fourth to get on to 
the trolly. The driver had no information 
to give upon this point. Jf he was one of 
the two coolies who first got on plainly he 
was not guilty of any disobedience. 

Secondly, the learned Commissioner in 
dismissing the claims because the workmen 
were “casual workers” has not correctly 
appreciated the definition of “workman” 
contained in 8. 2, cl. (n) of the Act. A 
person to be excluded from the definition, 
must not only be one “whose employment 
is ofa casual nature” but also one ‘who is 
employed otherwise than for the pu: poses 
of the employer's trade or business.’ Both 
these qualifications must be present to- 
gether. The mere fact relied upon by the 
Commissioner, therefore, that the injured 
man had been employed only for a few 
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days at atime, will not of itself remove 
them from the category of “workmen.” 
That this is so has not been contested 
before us. Thus upon the two points found 
against her by the learned Commissioner, 
the appellant must succeed. A third point, 
and so far as appears, a new one, has been 
advanced on behalf of the Railway Oo. 
We have been insome doubt whether we 
ought to allow it to he argued, but have 
decided that, as it is in the main a ques- 
tion of the construction of the Act, it will 
not be unfair to the appellant if we enter- 
tain it in appeal. 

Sub-section (1), s. 12, provides that where 
the principal—here the Railway Co.— 
employs a contractor to execute any work 
“which is ordinarily part of the trade or 
business of the principal” he shall be liable 
in respect of a workman employed by the 
contractor as if the workman had been 
immediately employed by him. This raises 
the question whether the work which was 
being done in this case was “ordinarily” 
part of the trade or business of the prin- 
cipal, For the purpose of deciding this 
point we have to take it, in the absence 
of any evidence to the contrary, that the 
work being done to the bridge was in 
ihe nature, not of an original work, but of 
the maintenance or upkeep of the line. Is 
the maintenance of the line ordinarily part 
of the business of the Railway Co.? For 
a negative answer to this question reliance 
has been placed upon the case Rabia v. 
The Agent, G.I. P. Ry. (1), The fatal 
injury dealt with in that case was caused 
to a workman employed by contractors 
working under the G.I. P. Railway, the 
work being the construction of a trans- 
mission line to carry electric power to 
various sub-stations on the Railway. The 
workman was employed as a fitter to 
assist in the erection of the steel towers 
which would carry the overhead cable. The 
learned Chief Justice expressed the view 
that the construction of these original works 
was not part of the ordinary trade or 
business of the G. I. P. Railway: 

“their ordinary business is that of public carriers 
of passengers and goods, and not that of electrical 
engineers or of contractors for power stations or 
towers or cables or the general electrification of a 
railway line.” 

The other member of the Bench, Murphy, 
J., concurred in this opinion adding that 

“the ordinary trade or business of the Railway 
administration is the carriage of passengers and 
goods and this maintenance of the line necessary 
for this purpose.” 

(1) 53 B 203: 117 Ind. Oas. 431; A] R 1929 Bom 
179; 31 Bom L R211, 
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It will be seen that this case is far from 
deciding that the maintenance of its line 
is not part of the ordinary business of a 
Railway Co.; nor do we think that the 
two English cases referred to by the 
learned Chief Justice, and which we have 
examined. lead us to that conclusion. The 
English Act (s. 4) contained a proviso which 
excluded 


“any work which is merely ancillary incidental 
to, and is no part of, or Process in the trade or 
tusiness carried on..... ... 


In Pearce v, L. & S. W. Ry. (2) it 
was held that alterations, repairs and paint- 
ing of a suburban Railway Station 
buildings was work which could be so 
decribed. A similar view was expressed in 
Wrigley v. Bagley & Wright (3), where 
the operation consisted in putting a new 
driving wheel into the steam engine be- 
longing to a cotton spinning factory. In 
the former case it is true that upkeep as 
well as construction appears to have been 
involved, though both the learned Judges 
of the Coyrt of Appeal who delivered judg- 
ments seem to have regarded the work as 
substantially one of construction. In the 
latter case Romer, L. J. said: 

“Putting a new driving wheel into an engine 
cannot be said to be part of, or a process in, the 
business of cotton spinners any more than building 
the factory in which they intend to carry on their 


business can be said to be a part of, or process in 
that business.” 


This observation would remain true under 
the terms of the Indian Act, but it does 
not answer the question whether the 
maintenance of the line is part of the 
ordinary business of a Railway Oo. in India. 
It is common knowledge that Railway 
Companies in this country maintain a 
permanent staff of engineers, whose most 
indispensable duty it is to preserve the 
line and the rolling-stock in serviceable 
condition, and who carry out, where neces- 
sary with the help of contractors, all 
operations necessary to that end. In the 
present case the driver of the trolly was an 
Assistant Inspector of the Railway, and 
doubtless the trolly itself was Railway 
property. In such cir¢umstances, it does 
not seem reasonable to hold, merely because 
the purpose for which a Railway Co. exists 
is to carry passengers and goods, and not 
to undertake engineering works for their 
own sake, that where the invariable rule 
is for the Company itself to keep its system 
in order, such work is not ordinarily part 

(2) (1900) 2Q B 110;69L JOB 683;16T LR 
336; 48 W R 599; 82 L T 487, 


(3) (1901) 1 Q B 780;70 LJ K B 938; 85 J P 372; 
9 W R472; 84 L T 416, 
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of its business. It is work which has to he 
done ifthe primary functions of the Railway 
are to be performed, and it is work which 
constantly needs doing. Indeed, the busi- 
ness of keeping the line in order appears 
as normal and as essential a feature of the 
running of a Railway as the issue of 
tickets or the handling of goods, This ob- 
jection therefore fails. 

We allow the appeal, set aside the Com- 
missioner’s order so far as it relates to 
the case of Nanjappa Goundan, and award 
to the appellant the sum of Rs. 630 which 
is the compensation payable under Sch. IV 
for the death of an adult in receipt of a 
monthly wage of Rs. 20. The respondent 
Company will pay the appellant's costs in 
both Courts, 

ACN, Appeal allowed, 


OUDH CHIEF COURT 
Criminal Appeals Nos. 542, 543 and 544 
of 1935 
November 25, 1935 
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Evidence Act (I of 1872), ss, 30, 114, illus. (b), 183— 
Retracted confession—Value of, as against co-accused 
—Accomplice—Presumption as to evidence of— Cor- 
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requisite corroboration—Conjirmation of accomplice as 
to circumstances of felony and as to indwiduals 
charged — Distinction — Criminal trial — Confession 
—Person confessing, bound by confession. A 

Section 30, Evidence Act, is an exception to the 
general rule of English Law and the rule which pre- 
vailed in India before the passing of the Evi- 
dence Act, 1879, that the confession of an accused 
person was only evidence against himself and could 
not be used against others, The weakness of the 
guarantee afforded by _ self-implication, and the 
dangerous and exceptional character of the evidence 
require that this section (s. 30) should be construed 
very strictly ; and where the guarantee afforded by 
self-implication is rendered nugatory by the con- 
fessing accused himself retracting his confession and 
denying the truth of the statements made therein, 
then little or no reliance can be placed upon such 
a retracted confession war as the co-accused are 

acerned. . 878, col. 1. 9 
eer (b) to s. 114 of the Evidence Act 
lays down that a Court may presume that an 
accomplice is unworthy of credit unless he is 
corroborated in material particulars. This illus- 
tration is to be read along with 8. 133 of the 
Evidence Act, and neither rule is to be igncred in 
the exercise of judicial discretion. The Legislature 
has laid it down as a maxim or rule of evidence resting 
on human experience that an accomplice is unworthy 
of credit against an accused person, 3. e., so far as bis 
testi nony implicates an accused person, unless he is 
corroborated in material particulars in respect to that 
peisoa; it is the duty of the Court which in any 
particular case has to deal with an ‘accom plice's 
testimony to consider whether this maxim applies to 
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exclude that testimony or not; in other words to con- 
sider whether the requisite corroboration is furnished 
by other evidence or facts proved in the case, though 
at the same time the Court may rightly in exceptional 
cases, notwithstanding the maxim, and in the absence 
of corroboration, give credit to the accomplice’s 
testimony against the atcused, if it sees good reason 
for doing so upon grounds other than, so-to speak, the 
personal corroboration [p. 879, col. | J 3 
There is a great difference between confirmation of 
an accomplice as to the circumstances of the felony, 
and those which apply to the individuals charged. 
The former only show that the accomplice was present 
at the commission of the offence, but the others show 
that the prisoner was connected with it This dis- 
tinction ought always to be attended to. The con- 
firmation required is a confirmation of the accomplice 
in some fact which goes to .fixthe guilt on the 
particular person charged. The Court should not 
legitimately apply rules of prudence which relate to 
the sworn testiniony ofan accomplice or approver 
to the retracted confession of a confessing prisoner, 
and by means of the application of these rules im- 
pliedly make that retracted confession substantive 
evidence against the persons accused along with the 
confessing prisoner, R. v. Wilkes 
on. {p. 879, col. 2.] 
A man of sound mind and of full age who makes a 
statement in ordinary simple language must be bound 
by the language of the statement made and by its 
ordinary plain meaning. [p. 878, col. |] 
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Cr. A. against an order of the Additional 
Sessions Judge, Kheri, dated Septem ber 23, 
1935. 

Mr. H. G. Walford, for the Appellant. 

Mr. H. S. Gupta, Government Advocate, 
for the Crown. 

Nanavutty, J.—(November 23, 1435),— 
These are three connected appeals filed 
by Babu Singh Thakur, aged 25, Saktu 
Murao, aged 18, and Kallan Pathan, aged 20, 
against a judgment of the learned Addi- 
tional Sessions Judge of Kheri convicting 
all three appellants of an offence under 
s. 302, Indian Penal Code, and sentencing 
each of them to the extreme penalty of the 
law. ‘Che reference in confirmation of the 
death sentence is also before us, 

The case for the prosecution is briefiy as 
follows:— 

Onthe morning of June 29, 1935, Abdul 
Razzak a resident of village Patihan in 
Police Station Palia in the District of 
Kheri left his house to collect mangoes 
from certain trees which had been given 
to him on “batai” system by Syed Raza Ali, 
the Zilledar of the estate of R. B. Kuar 
Bam Bakadur Shah, He had taken with 
him his shoes, his lathi, his pipe (chilam) 
and tobacco, and a gunny pag in which 
to collect the mangoes. He never returned 
to his home after that, and was never seen 
alive thereafter. 

On the evening of June 30, 1935, at 6 P. m. 
a report was made at Thang Palia, 44 miles 
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from village Patihan, by Hashmat, the son 
of the missing Abdul Razzak to the effect 
that his father was seen by Gapua Murao, 
nephew of the mukhia on the morning 
of June 2%, 1935, inthe mango grove, the 
trees of which had been given to him 
tolook after, but that since then Abdul 
Razzak had not been seen. Hashmat 
stated that he had searched for his father 
in various villages but all to’ no purpose, 
and so he feared that his father had either 
been killed by somebody or had been 
eaten up by some wild animal, as the 
mango grove was very close tothe narkul 
jungle which was infested by- carnivorous 
animals. ; 4 

Thakur Lachman Singh, the Station 
Officer of Police Station Palia, visited 
village Patihan the next day, ĉi. e., July |, 
1935, and made inquiries about the missing 
Abdul Razzak from his wife and other 
residents of the village including the 
Zilledar Syed Raza Ali, but could find no 
trace of Abdul Razzak. He thereupon 
returned to his thana. 

On July 9, 1935, Syed Raza Ali zilledar 
learnt from his peon Chnutkao, who is 
posted at Patihan, that the three accused 
Babu Singh, Saktu and Kallan : were 
suspected of murdering Abdul Razzak. The 
Zilledar Syed Raza Ali sent for these three 
men, butonly Kallan was brought to him, 
and it was said thatthe others could not 
befound. The zilledar questioned Kallan 
and within half an hour got from him 
a confession of his guilt as well as of the 
complicity of Thakur Babu Singh and 
Saktu Murao in the murder of Abdul 
Razzak. Syed Raza Ali, according to his 
own evidence in the Court of Session, did 
not ask Kallan to give him the details of 
the crime, and exercising extraordinary 
control over himself he did not even ask 
Kallan as to where the dead body of Abdul 
Razzak was to be found. Kallan made 
this alleged extra-judicial confession only 
to the zilledar on the evening of July 9, 
1935, at 6P. m. Apparently, no one else 
was present at the time when Kallan is: 
said to havemade his confession and no 
one has been examined in the Court of 
Session to corroborate Syed Raza Ali on 
this point. Syed Raza Ali kept Kallan 
at his own house under secret surveillance 
and told his peon and other servants not 
to let Kallan go outof his house nor to. 
escape their supervision and vigilance. 
Thus the whole night of July 9, 1935, 
was passed by Kallan under the supervi- 
sion of the zilledar’s men, and nest 


1935, 


morning at5 a.m. the zilledar started for 
Police Station, Palia, along with Kallan 
Khan and reached there after 6 a.m. and 
made his report, Ex. 16, tothe effect that 
Kallan Khan Pathan had confessed to 
his having murdered Abdul Razzak and 
that Thakur Babu Singh and Saktu 
Murao had participated in the commission 
of the murder. 

‘Thereupon the Station Officer proceeded 
to record the confession of Kallan Pathan, 
and having arrested him on a charge under 
s. 302, Indian Penal Code, he took him and 
the Zilledar Syed Raza Ali back to village 
Patihan to recover the body of Abdul 
Razzak. The dead body of Abdul Razzak 
was recovered from Tilia Nala after 
removal of the heavy plank of wood and 
the thick roots of the narkul or reed plants. 
A panchayatnama or inquest report was 
prepared and the. corpse was sent to the 
Medical Officer in charge of the dispensary 
at Gola for post mortem examination. A 
crime under s. 302, Indian Penal Oode, 
against Kallan, Saktu and Babu Singh 
was then registered at Police Station Palia, 
and Saktu Murao and Thakur Babu Singh 
were arrested in the village the very day 
the corpse of Abdul Razzak was recovered. 
The confessing accused Kallan was placed 
before a Magistrate, Mr. Sri Prakash, on 
July 11, 1935, and his confession recorded 
cn the following day and on J uly 19, 1935, 
after completing his investigation, the 
Station Officer of Thana Palia prosecuted 
Babu Singh; Saktu and Kallan on a charge 
under s. 302, .Indian Penal Code, in the 
Court of the Joint Magistrate of Kheri, and 
the latter committed all the three accused 
tothe Court of Session to stand their trial 
ou the said charge. The learned Additional 
Sessions Judge of Kheri has convicted all 
thrée appellants of an offence under s. 302, 
Indian Penal Code, and sentenced them to 
death, subject tothe confirmation of the 
death sentences by this Court. 

The body recovered from the Tilia Nala 
has been proved to my satisfaction upon 
the evidence on the record to _be the body 
of Abdul Razzak. This Point was not 
disputed by the two learned Counsel who 
appeared for the defence. It 1s alao 
proved to my satisfaction that in respect of 
the death of Abdul Razzak an offence of 
culpable homicide amounting to murder 
punishable under s. 302, Indian Penal Code, 
was committed by certain persons. The 
medical evidence in this . case leaves ‘no 
room for doubt on this point, and the 
learned Counsel who appeared for the two 
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sets of appellants have not challenged this 
finding of the learned Trial J udge. 

The principal question for determination, 
therefore, in these three appeals ig whether 
the guilt in respect of the crime of murder- 
ing Abdul Razzak has been brought home 
to all or any of these three appellants 
beyond all reasonable doubt, The case of 
the confessing accused Kallan stands ona 
different footing from that of the other two 
accused Babu Singh Thakur and Saktu 
Murao. [ shall, therefore, take up the case 
of Kallan first. 

Against him there is not only his 
retracted confession made before a Magis- 
trate after due warning which can be taken 
into considsration against him, but there 
is also the evidence of the prosecution 
witnesses to the effect that he Pointed out 
the spot from where the body of the 
murdered Abdul Razzak was found. That 
evidence stands unshaken in cross-examina- 
tion and is. unrebutted by any evidence 
adduced by this accused. It has, therefore, 
got to be accepted. It alone suffices to 
Prove that Kallan either committed the 
murder or was privy to its commission. 
Unfortunately neither the Committing 
Magistrate nor the Sessi-ns Judge put 
a single question to this zccuged Kallan 
as to how he came to point out to the 
Station Officer of Police Station | alia, the 
place in the jungle where Abdul Razzak’s 
corpse lay concealed if he had not 
committed the murder, and if, as now 
alleged by him,he knew nothing about it, 
That is no doubt a serious omission. 
Nevertheless, the fact remains that this 
evidence was recorded in his presence and 
within his hearing and he and his Pleader 
in the Trial Court have not chosen to 
offer any explanation of this conduct on his 

art. 
Even though I may not be prepared in 
this case to attach any great weight tothe 
retracted confession of Kallan, I can find 
no legal ground for rejecting the testimony 
of the’ witnesses who depose that it wag 
Kallan who pointed out the place where 
the corpse of Abdul Razzak was hidden in 
the narkul jungle. Kallan in his 
memorandum of appeal has stated thata 
false case was started againsL him. If the 
Case is in fact, false, he has only to thank 
himself, for until he went to thana Palia 
and confessed his guilt and implicated not 
only himself but two others, no crime under 
s. 302, Indian Penal Code, was registered 
at that Police Station either against 
himself or against his alleged accomplices. 
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It has been held more than once by this 
Court that a man of sound mind and of full 
age who makes a statement in ordinary 
simple language must be bound by the 
language of the statement made and by 
its ordinary plain meaning. In the present 
case Kallan has adduced no evidence to 
explain how Syed Raza Ali induced him 
to confess,and further asto how he came 
to know the place where the corpse of the 
murdered Abdul Razzak lay concealed in 
Tilia Nala in the narkul jungle close to 
village Patihan. In the absence of any 
such evidence, Lam bound to accept at its 
face value the evidence of the prosecution 
witnesses and to take into consideration 
Kallan’s own retracted confession in 
deciding the question of his guilt; and on 
the evidence on the record I have after 
mature consideration come to the conclusion 
that the conviction of Kallan must be 
upheld. Kallan is a young man of 20 
summers, but the medical evidence in this 
case shows that Abdul Kazzak was 
mercilessly belaboured with lathi blows 
and killed in the most cruel manner. Thus 
Ican find no extenuating circumstances 
in mitigation of the conduct of the 
murderersand must therefore, uphold the 
sentence of death passed upon Kallan. I 
would accordingly dismiss the appeal of 
Kallan and uphold the conviction and 
sentence passed upon him, and would 
direct that it be carried out in accordance 
with law. 

The case of Thakur Babu Singh and 
Saktu Murao stands on a very different 
footing from that of Kallan Pathan. 

The learned Additional Sessions Judge 
has treated the retracted confession of 
Kallan Khan Pathan as a piece of 
substantive evidence in this case, and 
in the absence of any direct evidence con- 
necting Babu Singh and Saktu with the 
murder of Abdul Razzak has based their 
conviction on the capital charge of murder 
upon the retracted confession of the co- 
accused supplemented by evidence tending 
to corroborate certain details given in the 
confession of Kallan. In support of this 
procedure the learned Additional Sessions 
Judge has cited certain rulings of this 
Court. Ihave perused those rulings and 
in my opinion those rulings do not justify 
the procedure of the learned trial Judge 
in this case. In the present case it must 
be remembered that there is not a shred 
of evidence connecting Babu Singh and 


Saktu with the actual commission of the. 


murer of Abdul Razzak, apart from the 
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retracted confession of Kallan Khan 
Pathan. It is that retracted confession, and 
that confession alone that directly and 
primarily connect Babu Singh and Saktu 
with the murder of Abdul Razzak. 

I was a party to the decision in Hazari 
v. Emperor, A. I. R. 1930 Oudh, p. 353 (1), 
aswell as to the decision in Wajid v. 
Emperor, A. I.R. 1930 Oudh, p. 412 (2). 
In both these cases there was material 
and independent evidence adduced by the 
prosecution tending to prove the guilt of 
the accused and sufficient to corroborate 
the retracted confession of the confessing 
prisoner, and in these circumstances my 
learned colleague the late Mr. Justice Raza 
and myself held that there was sufficient 
corroboration of the retracted confession 
on material points to sustain the conviction 
of the accused other than the confessing 
prisoner. 


Section 30 of the Indian Evidence Act 


lays down that : 

“When more persons than one are being tried 
jointly for the same offence and a confession 
made by one of such persons affecting himself 
and some other of suh persons is proved, the 
Court may take into consideration such confes- 
sion as against such other person as well as 
against the person who makes such con- 
fession.” 


The general rule of English Law and 
the rule which prevailed in India before 
the passing of the present Indian Evidence 
Act of 1872 was that the confession of an 
accused person was only evidence against 
himself and could not be used against 
others. Section 30 of the Indian‘ Evidence 
Act is an exception to this rule. It must, 
however, be always borne in mind that the 
weakness of the guarantee afforded by self- 
implication, and the dangerous and ex- 
ceptional character of the evidence required 
that this section (s. 30) should be 
construed very strictly and where the 
guarantee afforded by self-implication is 
rendered nugatory by the confessing 
accused himself retracting his confession 
and denying the truth of the statements 
made therein, then little or no reliance 
can be placed upon such a retracted 
confession so far as the co-accused are 
concerned. 

The ruling in Ram Prasad v. Emperor, 


(D) AIR1930 Oudh 353; 127 Ind. Cas. 247: 7 O Ww 
N 527; 31 Or. LJ 1210; Ind, Rul. (1930) Oudh 471; 
(1930) Cr. Oas. 841. 

(2) AIR 1930 Oudh 412: 127 Ind. Cas. 871; 70 W 
N 805; Ind. Rul. (1930) Oudh 487; 32 Cr, L J 42; (1930) 
Or, Qas, 952, 
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A.I. R. 1927, Oudh, p. 369 (3), cited 
by the learned Trial Judge in his judg- 
ment under appeal refers to s. 133 of 
the Indian Evidence Act and to the convic- 
tion of an accused person on the uncor- 
roborated testimony of an accomplice. The 
learned Sessions Judge in the present 
case seems tome to have looked upon the 
retracted confession of Kallan as if it were 
the sworn testimony of an accomplice exa- 
mined on oath, and he has applied to this 
retracted confession the rule of prudence 
enjoined by generation of eminent English 
Judges that the evidence of anaccomplice 
must be confirmed not only as to the 
circumstances of the crime, but also asto the 
identity of the prisoner, and that this corro- 
boration need not be direct evidence that 
the accused committed the crime but that 
it was sufficient ifit was merely circum- 
stantial evidence of his connection with 
the crime, 

In doing so, in my opinion, the learned 
Additional Sessions Judge has fallen into 
a manifest error. Illustration (b) to s. 114 
of the Indian Evidence Act lays down 
that a Oourt may presume that an accom- 
plice is unworthy of credit unless he is 
corroborated in material particulars. This 
Illustration (b) tos. 114 ofthe Evidence 
Act isto be read along with s. 133 of the 
Indian Evidence Act, and neither rule is to 
be ignored in the exercise of judicial 
discretion. Dealing with these sections, 
Phear, J. in R. v. Sadhu Mundul, 21 W.R. 
Or. 69, 70 (4) laid down, if I may res- 


pectfully say so, the following sound 
proposition of law: 
“On the whole the result,” 
of these sections 
“appears to be that the Legislature has laid it 


down as a maxim or rule of evidence resting 
on human experience that an accomplice is un- 
worthy of credit against an accused person, i. e. 
bo far as his testimony implicates an accused 
person, unless he is corroborated in material 
particulars in respect to that person; that it is 
the duty of the Oourt which in any particular 
case has to deal with an accomplice’s testimony 
to consider whether this maxim applies to ex- 
clude that testimony or not; in other words to 
consider whether the requisite corroboration is 
furnished by other evidence or facts proved in 
the case, though at the same time the Court 
may rightly, in exceptional cases, notwithstanding 
the maxim, and in the absence of this corrobo- 
Tation, give credit to the accomplice’s testimony 
against the accused, if it sees good reason for 
doing so upon grounds other than, so to speak, 
the personal. corroboration. 

m Dealing with cases falling under s. 133 


(3) A IR 1927 Oudh 368: 166 Ind, Oas. 721; 1 Luck, 
Qas, 339; 2 Luck 631; 29 Or, L J 129; 8 A ICr. R 449, 
(4) 21 W R 69 Or, 
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of the Indian Evidence Act, learned 
Judges have laid down that the testimony 
of the approver ought to be corroborated 
in some material circumstances, such cir- 
cumstances connecting and identifying 
the prisoner with the offence. In R. v. 
Wilkes, 10. & P. 272 (5), Baron Alderson, 
said : 

“There is a great difference between confirma- 
tion ofan accomplice as to the circumstances of the 
felony, and those which apply to the individual 
charge. The former only show that the accom- 
plice was present at the commission of the 
offence, but the others show that the prisoner was 
connected with sit. This distinction ought 
always tobe attendedto. The confirmation which I 
always advise juries to require, is a confirmation 
of the accomplice in some fact which goes to 
fix the guilt on the particular person charged", 

The learned Additional Sessions Judge 
seems to have applied these principles to 
the retracted confession of Kallar Pathan, 
and inmy opinion he could not legiti- 
mately apply rules of prudence which relate 
to the sworn testimony of an accomplice 
or approver to the retracted confession of 
a confessing prisoner, and by means of 
the application of these rules impliedly 
make that retracted confession substantive 
evidence against the persons accused along 
with the confessing prisoner. I . ‘need not 
labour this point any further. I think I 
have said enough to show that the law on 
the subject has, in my opinion, been misap- 
plied and misquoted by the learned Trial 
Judge, and that fact has, in my opinion, 
led to a complete failure of justice so 
far as the appellants Thakur Babu Singh 
and Saktu Murao are concerned. 

I will now turn to the particular facts of 
this case,and will first of all examine 
carefully and closely the retracted confeg- 
sion of Kallan Pathan to see how farun- 
der s. 30of the Indian Evidence Act it 
can be taken intoconsideration as against 
the accused Saktu Murao and Babu Singh, 

Inthe first place, the circumstances in 
which Kallan Pathan confessed his guilt 
to Syed Raza Ali onthe evening of J uly 
9, 1935, are shrouded in mystery. Ail 
that Syed Raza Ali deposes in his evidence 
is that he learnt from Chutkao, the peon 
of the estate who was serving under him at 
Patihan, that the villagers of Patihan sus- 
pected that Kallan, Saktu and Babu 
had murdered Abdul Razzak. How this 
rumour arose and what grounds there were 
for suspecting these three persons remain 
unexplained. I note that Chutkao in his 
statement to the investigating Police Offa 
cer nowhere says that he heard this rumour 
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(5) (1836) 7 O & P 272, 
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against these three accused, and Ohutkac 
has not been examined as a prosecution 
witness inthis case, although, according to 
Syed Raza Ali Zilledar, Ohutkao was the 
prime mover in unearthing the murder of 
Abdul Razzak. In the second place, the 
conduct of Syed Raza Ali himself, as 
disclosed by his own evidence, strikes me 
as a very suspicious and most unnatural, 
if his inquiries into this crime are deemed 
to have been made in good faith and 
for the ends of justice. No one 
was apparently present when Syed Raza 
Ali exerted his influence over the im- 
mature mind of young Kallan and induc- 
ed that youth to confess his own guilt 


and to implicate two Hindus along 
with him, namely, Babu Singh and 
Saktu Murao. Syed Raza Ali has not 


explained in his evidence what kind of 
pressure he brought to bear upon Kallan 
in order to constrain the latter to confess 
his guilt. 

In this connection I think it proper to 
quote the very wise words of a great 
English Judge. In R.v. Thompson (L. R. 
(1893) 2 Q. B. 12 at p. 18 (6), Cave, J. said: 

“J would add that for my part I always suspect 
these confessions which are supposed to be the 
offspring of ,penitence and remorse, and which 
nevertheless ‘aret repudiated by the prisoner at the 
trial, It is remarkable that it is of very rare 
occurrence for evidence ofa confession to be given 
when the proof of the prisoner's guilt is otherwise 
clear and satisfactory; but when it is not clear and 
satisfactory, the prisoner is not infrequently alleged 
to’ have been seised with the desire born of penitence 
and remorse to supplement it with a confession; 
a desire which vanishes as soon as he appears 
in.a Uourt of justice.” 

In the present caseI may add that it 
is not even alleged by Syed Raza Ali 
Zilledar, P. W. No. 4, that Kallan out of 
remorse and penitence confessed his guilt 
to this witness, and so the Court is left 
to speculate as to the motive which 
induced Kallan to agree to confess before 
Syed Raza Ali and then to confess his 
guilt before the Station Officer at Police 
Station, Palia. Had this confession of 
Kallan been genuine and above-board, the 
zilledar Syed Raza Ali would have, sent 
for the village chawkidar and other in- 
fluential and respectable people of the village 
and made Kallan repeat his confession of 
guilt verbally before them on the evening of 
July 9, 1935, and then handed over the 
confessing accused to the village chaukidar 
to take him into his custody and proceed 
with him to Thana Palia which was only 
44 miles from village Patihan, and could 


(6) (1893) 2 Q B 12 at p 18. 
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have been reached that very evening in 
an hour and a half at the outside. Then 
again, the conduct of Raza Ali in keeping 
Kallan Pathan under the surveillance of 
his men throughout the night of July 9,1935, 
was quite illegal and reprehensible. Ican 
understand and appreciate the zeal of a 
servant of the estate of Kuar Bam Bahadur 
Shah trying to help the Police in the 
investigation of a murder, but that help 
must be given in a lawful manner, and 
must be above-board and open to no 
valid criticism. I fail to understand why 
Syed Raza Ali kept Kallan Pathan in 
unlawful confinement in his house on 
July 9, 1935, nor do I understand why 
Syed Raza Ali took the trouble to getup 
at 5 a.m. on the morning of June 10, 1935, 
and personally conduct Kallan to Police 
Station, Palia and there make the report 
(Ex, 16) and hand over the confessing 
accused to the Police. This could have 
been appropriately done by the village 
chaukidar either on the evening of July 9, 
1935, or on the morningof July 10, 1935. 
No explanation is forthcoming as to why 
Syed Raza Ali took no one into his con- 
fidence and asked no one’s help in the 
matter. He was apparently discharging a 
public duty and yet he kept his move- 
ments dark and mysterious; and his own 
conduct, it seems to me, raises a legitimate’ 
suspicion in one’s mind that he was 
trying through young Kallan to get upa 
case against Babu Singh and the latter's 
friend Saktu Murao, the brother of the 
Mukhia Mahadeo against whom the zilledar 
is alleged to have enmity. Be that as- 
it may, -the fact remains that the 
manner in which and the circumstances 
under which Kallan was induzed by the 
zilledar Raza Alito confess his guilt before 
the Police and to implicate Babu Singh 
and Saktu are in my opinion shrouded in 
mystery, and this very mystery raises 
serious suspicions in my mind as to the 
bona fides of Syed Raza Ali, and those 
suspicions in turn naturally react upon 
my belief as to the genuineness and the 
voluntary nature of the confession made 
by Kallan in connection with the guilt 
of the co-accused Saktu and Babu Singh. 

Further | note that no attempt was 
made by Syed Raza Ali to get hold of 
Saktu Murao and Babu Singh after he 
had learnt from Kallan that they too 
were concerned in the murder of Abdul 
Razzak. | 

I come next to scrutinise closely the 
story told by Kallan in his confession. At 
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the outset it must be borne in mind that 
the truth of the story has been deniel by 
the maker of the confession himself, and 
so belief in the truth of the story told in 
the confession (which belief has been 
induced in one’s mind by the fact of 
self-implication) vanishes the moment the 
confession is retracted. Belief in the sub- 
Stantial truth of the statements contained 
in the confession may be re-induced by 
other evidence adduced on behalf of the 
prosecution which tend to confirm some 
of the facts stated in the confession, but 
until such facts are provel bythe un- 
impeachable evidence of prosecution 
witnesses, the original belief in the truth 
of the confession induced by the fact of 
self-implication cannot be revived in the 
mind of the Court. This fact of self- 
implication is supposed to serve as some 
guarantee for the truth of the accusation 
against the co-accused of the confessing 
prisoner. This guarantee, however, it must 
be borne in mind is a very weak one; 
for if the fact of self-implication is not 
in all cases a guarantee of the truth of 
a statement even as agaiast the person mak- 
ing it much less can it be so as against an- 
other. The learned Additional Sessions 
Judge has placed implicit beliefin the cou- 
fession of Kallan, and has observed that 
thereis a ring of truth about it. For my part 
I find it difficult to give the ready assent 
of my intellect to the story told by Kallan. 
In the first place Kallan has not explained 
how he came to be on such very intimate 
terms with Saktu and Babu Singh. There 
is no evidence adduced by the prosecution to 
show how these three accused belonging to 
different castes and different creeds became 
so very intimate and such bosom friends 
that they freely indulged in acts of sexual 
intercourse with the same woman in the 
presence of one another, and even readily 
conspired to commit murder for the sake 
of the same worthless woman whose person 
they enjoyed in common. Musammat 
Faizi, P. W. No. 1, has deposed that she 
formed an illcit connection with all the 
three accused during ths abseace of her 
husband, On her own showing her husband 
was away from the village only for 8 or 
10 days, and on the fourth day after his 
return to the village he was murdered in 
the jungle ciose to his village, so that 
this whole sordid drama of illicit love 
and murder took place within the space 
of two weeks. That a married woman 
should succumb so readily to the immoral 
advances of three men, twoof whom were 


159—111 & 112 


BABOO SINGH V. EVPEROR (OUDH) 


821 


men professing a different faith from that 
which she followed, and that these three 
men should without any provocation given 
by the injured husband of tbe woman 
resolve to murder him all of a sudden is 
a story which I find hard to believe. 

If there was any truth in this story of 
illicit love wilh Musammat Faizi, a rumour 
would have at once spread in the village, 
and when the Station Officer visited Patihan 
on July 1, 1935, and made searching in- 
quiries about the missing Abdul Razzak, 
he would have come to know that Wusam- 
mat Faizi was a woman of loose character 
and that she had many lovers, but neither 
Chutkao peon nor Musammat Lareti, P. W. 
No.3, nor anybody else mentioned a word 
about Musammat Faizi having a number 
of lovers, In fact Musammat Lareti was 
only examined by the Station Officer on 
July 11, 1935, and Chutkao, who was 
examined by the Station Officer on July 
1, says not a word about Faizi being a 
woman of loose character, nor about the 
alleged rumour which he is said to have 
told Syed Raza Ali, P. W. No. 4, that 
Kallan, Saktu and Babu Singh were 
concerned in the murder of Abdul 
Razzak. Even Musammat Lareti, P. W. 
No, 3, in the Court of Session- merely 
deposes to seeing the accused Kallan 
and others visiting the house of Abdul 
Razzak. She does not depose that there 
was a rumour in the village that the 
three accused were suspected by the 
villagers of carrying on an illicit 
intrigue with Musammat Faizi, nor 
does she herself depose that she had 
reason to suspect that Musammat Faizi 
was carrying on an illicit intrigue with 
these three accused. lt is alsoto be noted 
that this evidence of hers was secured after 
the corpse of Abdul Razzak had baen re- 
covered and after all three accused had 
been arrested by the Police. Musammat 
Lareti’s statement that she told the inves- 
tigating Polica Officer allthat she knew 
in this case on the third day after shs had 
seen Abdul Razzak and Kallan going away 
together to the jungle is definitely proved 
to be wrong, because the special Police 
diaries of this case show that she was exa- 
mined for the first time by the Station 
Officer on July 11, 1935. 

Then again, the conduct of Babu Singh 
and Saktu in remaining in their own houses 
in the village after Syed Raza Ali had got 
Kallan to confess and to point out where 
the corpse was buried is also most extra» 
ordinary. Ifthey were really guilty, I am 
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quite sure that at any rate the boy ac- 
cused Sakiu Murao who is only 18 years 
ofage and a Murao by caste would never 
have had the nerve to face the ordeal, but 
would have disappeared from the village. 
Be that as it may, the fact that both these 
accused remained in their own houses and 
were arrested inthe villageis a piece of 
circumstantial evidence which goes in their 
favour. 

Further I may note here that the con- 
fession of Kallan stops short suddenly with 
the account of the commission of the mur- 
der of Abdul Razzak on June 29, 1935, 
and intimation of the fact of murder to 
his wife on the same evening. Had this 
confession been a voluntary one, Kallan 
would have proceeded to explain how on 
July 9, 1935, Syed Raza Ali sent for him 
and induced him to confess his guilt, how 
he was taken by Syed Raza Ali to Police 
Station Palia where he confessed his crime 
before the Station Officer and how from 
Police Station, Palia he was again taken 
back to village Patihan where he pointed 
out the spot where the body of Abdul Razzak 
was buried and where with his help the 
corpse was recovered. He would also have 
‘given an account of how he identified the 
lathis with;which his co-accused had mur- 
dered Abdül Razzak, and then how he was 
brought before the Magistrate the next 
day and his confession recorded on the day 
after that. The fact that the confession 
makes no mention of how the accused was 
induced to confess and how he helped in 
the recovery of the corpse strikes me as 
very significant, but this part of.the case 
has not been elucidated in the trial Court 
by any question being asked of the ac- 
cused or from any witness examined on 
behalf of the prosecution. 

The learned Sessions Judge has observed 
that there was no reason for any one to 
tutor Kallan, and that it is incredible for 
Kallan to have remembered all the facts 
stated in his confession if the confession 
was entirely false. Kallan has himself 
stated that on one occasion constable Barkat 
Ullah and on another “a Mirza” of Palia 
coached him up, and so he was able to 
repeat the tutored confession before the 
Magistrate who recorded it, If credence 
is to be given to the statements made in 
his confession the Court should not refuse 
to give credence tothis part of his state- 
ment, at least so far as the question of the 
guilt ‘of Babu Singh and Saktu is concern- 
ed. The guarantee of self-implication hav- 
ing disappeared, the retracted confession 
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of Kallan is of little value as against Saktu 
and Babu Singb, and ‘evidence going to 
prove certain details in the retracted con- 
fession can at best serve to prove that 
the confessing accused was present at the 
time of the commission of the offence, but 
will not “ner se” goto prove that. the co- 
accused Saktu and Babu Singh were con- 
nected with the crime. If the . learned 
Trial Judge wanted to secure the evidence 
of Kallan against his co-accused Saktu and 
Babu Singh, he should have tried Kallan 
separately in the first instance and after 
convicting and sentencing him he should 
have examined Kallan as a witness for the 
prosecution against Saktu and Babu Singh, 
and then he could have used the evidence 
of Parwan, P. W. No. 7, Sukhai, P. W. 
No. 8, Pancham, P. W. No. 6, and Maha- 
nand, P. W. No. 10 and Bihari, P. W. 
No. 11 to corroborate the story told 
by Kallan in his deposition, Asit is, the 
accused Saktu and Babu Singh without 
having a chance of cross-examining Kallan 
and of showing the falsehood of the story 
told by him in his confession have been 
sentenced to death mainly upon the retract- 
ed confession of a co-accused, the truth of 
which confession has been vehemently de- 
nied by itsown maker. 


Even as regards the so-called corroborative 
evidence of Parwan, Sukhai, Pancham, 
Mahanand and Bihari, I am of opinion, 
that it is vague and not worthy of belief 
in the circumstances under which it has 
been secured. 


Prosecution witness No. 7, isa boy whose 
age has been given by the learned Commit- 
ting Magisirate as 10 years, and who 
has been described as 12 years of age in 
the Court of Session. Heis a kahar by 
caste and his father Bihari, P. W. No. 11, 
is also a witness in thiscase. He has de- 
posed that three or four days after he had 
seen all three accused in a cart coming 
from the side of Tilia Nala, the Sub-Ins- 
pector came to his village and then he 
learnt that Abdul Razzak was missing. 
The Investigating Police Officer went to 
village Patihan for the first time on July 1 
1935, and three or four days before that 
would mean either June 27 or 28, 1935, 
and Abdul Razzak is proved to have been 
aliveup to the morning of June 29, 1935, 
so the evidence of Parwan is really of no 
value, and a small boy like that belong- 
ing toa menial caste can be made to say 
anything under the pressure of the zamin- 
dar's local agent who even induced Kallan 
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to confess his guilt and to implicate two 
others. 

Prosecution witness No. 8, Sukhai, pharogq, 
has deposed that 12 or 13 days after he 
had seen the three accused in the jungle, 
the dead body of Abdul Razzak was re- 
covered. The corpse of Abdul Razzak was 
recovered on July 10,1935,and 12 or 13 days 
from that date would mean June 28 or 29, 
1935. Again this evidence leaves the matter 
vague and doubtful. The learned Addi- 
tional Sessions Judge has placed noreliance 
on the evidence of this witness, P. W. 
No. 8 Sukhai, because Kallan in his con- 
fession has not named Sukhai. 

It is a fact that Kallan in his confession 
in Court did not name Sukhaias having 
seen him but the learned Government 
Advocate pointed to the evidence of B. 
Lachman Singh, P. W. No. 13, Station 
Officer of Police Station Palia, who has de- 
posed that he learnt the name of Sukhai 
also from Kallan. Kallan’s confession was 
recorded in the Special Police diary of 
July 10, 1935, when Kallan was brought to 
the thana by Syed Raza Ali, but the name 
of Sukhai does not appear in the confession 
of Kallan, It is thus clear that there is an 
influence at work behind the Investigating 
Police Officer which has not only supplied 
him with the confession of Kallan but also 
with corroborative evidence in support of 
that retracted confession. Such is the 
nature ofthe corroborative evidence forth- 
coming in this case. Further comment is 
superfluous. Prosecution witness No. 9 Pan- 
cham is a Bot by caste, and although he has 
not been named by Kallanining his confes- 
sion, the confession does mention a “‘botwa” 
who is said to have seen all three accused in 
the jungle and this “bdotwa” is arbitrarily 
identified with Pancham. ‘This witness has 
deposed that 10 days after he had seen 
the accused in the jungle when the dead 
body of Abdul Razzak was recovered he 
told the Sub-Inspector what he knew about 
this case. This would go toshow that this 
witness saw the three accused in the jungle 
on June 30, or July 1,1935. His evidence, 
therefore, dces not impress me at all. He 
admits that ha is in the service of Bihari 
Kahar, P. W. No. 11, who along with his 
son Parwan P. W. No.7, has given 
evidence in this case. These witnesses 
seem to me to be false witnesses, who 
have been influenced by the same powerful 
< person who coerced Kallan into making 
a confession and succeeded in presenting a 
ready made case of murder to the Station 
Officer of Palia, ies 
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Prosecution witness No. 10, Mahanand has 
deposed, that 24 months ago he was returning 
home before mid-day when he saw the three 
accused talking at.Ghalgala Bagh to the 
east of Patihan. Kellan does not name 
Mahanand in his confession, but the in- 
vestigating Police Officer has deposed in 
the Court of Session that he learnt the 
name of Mahanand from Kallan. There 
is, however, no record in the special 
Police diaries prepared by Sub-Inspector 
Lachman Singh to corroborate what that 
officer has deposed in Court, and it seems 
to me that the Police Officer learnt the 
name of Mahanand from the Zilledar Syed 
Raza Ali, and not from the confessing 
accused Kallan. Be that as it may, the 
evidence of this witness Mahanand does 
pot corroborate the retracted confession of 
Kallan. In his confession Kallan had 
stated before the Magistrate that “two men 
were coming from the side of Kabba 
Ghatia with a horse’, One of these men 
is said to be Mahanand, but the Police 
diary does not explain how Mahanand was 
secured. Mshanand in his deposition in 
Court does not mention that he had a 
companion with him at the time nor does 
he mention that he had a horse with him. 
I am, therefore, unable to connect the 
evidence of Mahanand, such as‘it is, with. 
the story told by#Kallan in his confession. 
It is not even shown in the site plan 
(Ex. 13) where Ghalgala Bagh is or where 
the accused were seen talking by this 
witness Mahanand. It seems to me that 
Mahanand was secured as a witness in 
this case after the site plan, Ex. 13, had 
been prepared. I attach no value whatso- 
ever to the evidence of this witness 
Mahanand. Bihari Kahar, father of Parwan, 
P. W. No. 7, merely deposes that he 
was entrusted with the cart and buffaloes 
of Saktu after the latter had been arrest- 
ed by the Police. “He has been mentioned 
by Kallan in his confession before the 
Magistrate as one of the msn who saw 
him and Saktu and Babu Singh going 
along with the cart of Saktu after com- 
mitting the murder. Bnt for reasons best 
known to the prosecution Bihari has not 
been asked a single question in examina- 
tion-in-chief about what he saw in the 
“narkul” jungle on the day that Abdul 
Razzak disappearec from the village. So 
much for the evidence of corroboration of 
the retracted confession of Kallan. 

The learned Sessions Judge has observed 
in his judgment that there was no reason 
for anyone to tutor Kallan, and that Kallan's 
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confession has not been proved to be false. 
lf the learned Sessions Judge had kept 
an open mind and not prejudged the 
case of the accused he would have attach- 
ed the same importance to ihe statements 
contained in the confession of Kallan as 
to the other statements of Kallan recorded 
by the Committing Magistrate to the effect 
that Syed Raza Ali Zilledar and Nawab 
Ali and the Thanadar induced him to 
confess and that constable Barkat Ullah 
and the “Mirze” of Palia refreshed his 
memory as to the false story he was to 
state before the Magistrate and that he had 
never gone to Patihan from Police Station, 
Palia. It is true that Kallan had no per- 
sonal motive in falsely implicating Saktu, 
and Babu Singh in his confession, but he 
was doing so on his own showing at the 
instance of the Zilledar Syed Raza Ali 
and of Nawab Ali. Saktu has been crying 
out from the very outset that he has 
been falsely implicated because of the 
enmity which Syed Raza Ali bears against 
his (Saktu's) brother Mahadeo, and it is 
not unknown in this unhappy land (where 
there is so much falsehood and chicanery) 
for innocent men falsely to accuse themselves 
of heinousoffences under pressure from 
some strong and evil personage. There 
the question that a Court should ask itself 
in such cases is not: “ Has this confession 
been proved to ke false?", but “Can I 
believe in the truth of this confession and 
‘in its voluntary nature in all the peculiar 
circumstances of this case ?” Belief is a 
plant of slow growth; and long years of 
pondering over these criminal cases in 
these Provinces tend to beget in one a 
mood, alike rare and precious,—a scep- 
.ticism profound and far-reaching which yet 
has not been allowed to be curdled into 
cynicism nor frozen into despair. And if 
to this intellectual frame of mind are added 
a sympathy for, and an understanding of 
the accused equally profound and far- 
reaching, which make one accept as 
axiematic the noble saying of a great 
English Historian that “the highest justice 
-is often to be found in ihe deepest sympathy 
with erring and straying men’”—then 
indeed can one aspire to assert with some 
degree of confidence that human justice 
has in &a measure approached Divine 
justice. 

The learned Sessions Judge is in my 
opinion clearly wrong when he writes in 
his judgment: 

“There is nothing on the record to show 
that anyone had any reason to tutor Kallan 
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të make a confession and to name the 
accused in it.” The record of the state- 
ments of all three accused are on the file 
and those statements explain why the 
It is quite 
those statements or not. f 

The learned Sessions Judge has laid 
stress upon the evidence of Musammat 
Faizi, P. W. No. 1, as proving the motive 
on the part of Saktu and Babu Singh in 
committing the murder of her husband 
Abdul Razzak. I would have attached ` 
this evidence of Musammat 
Faizi, P. W. No. 1, if on the very first 
day on which she was examined by the 
Station Officer on July 1, 1935, she had 
without giving the names of the accused 
who she alleged that she feared, even 
hinted as to how the murder of her 
husband had taken place, But in her 
statement to the Police on July 1, 1935, 
she clearly stated that her husband had no 
enemies in the village, and that she had 
no suspicion even that he had been murder- 
ed. Her attitude in this case (to judge 
from her own statement) is so unnatural 
that I,for my part, cannot believe a word 
of her testimony. All three accused in their 
memoranda of appeal sent from jail assert 
that there was illicit intimacy between 
the Zilledar Syed Raza Ali, P. W. No. 4. 
and Musammat Faizi; and if for a moment 
one-were to accept this as correct, then 
it throws a flood of light upon the con- 


-duct of Syed Raza Ali who, for ought I 


know to the contrary, may have had a hand . 
in the commission of the murder of Abdul,.. 
Razzak, the guilt in respect of which he ~ 
has sought to fastenon to Kallan, Saktu 
Murao and Babu Singh Thakur. 

This case has furnished me with much 
food for thought and has been a source of 
no small anxiety to me; but after giving 
the facts of the case my most earnest 
consideration I have unhesitatingly come 
to the conclusion that the appellants Sektu 
Murao and Babu Singh are entitled to an 
acquittal, and that the charge of murder 
undere. 302, Indian Penal Uode, against 
them breaks down completely. 4 

For the reasons given above I woul 
allow the appeals of Saktu Murao and Babu 
Singh Thakur, set aside the conviction and 
sentence passed upon each of them, and 
would acquit them of the offence charged. 

1 have in the earlier part of this judg- 
ment held that I would dismiss “the 
appeal of Kallan Pathan and would con- 
firm the conviction and sentence passed 
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upon him under e. 302, Indian Penal Cade, 
and would direct that the sentence be 
carried out in accordance with law. 

King, C. J.—(November 24, 1935).—There 
is no doubt about it that Abdul Razzak was 
murdered. There is also no doubt that 
Kallan took part in the murder. Until 
he made his confession to the Zilledar Raza 
Ali on July 9, and showed the place where 
the corpse was hidden, neither the villagers 
nor the Police knew that Abdul Razzak had 
- been murdered. Much less did they know 
where the corpse could be found. The 
genuineness and truth of the confession, so 
far as Kallan himself is concerned, is 
proved by the discovery of the corpse 
at the place pointed out by him. The 
corpse was hidden at such a place and 
in such a manner that he could not have 
pointed it out unless he had been present 
when it was hidden. This fact alone makes 
it almost impossible that he did not take 
part in the murder. If he had merely in- 
nocently witnessed the hiding of the corpse 
by some other persons he would presumably 
have said so and would not have implicated 
himself in the murder. It is not even 
suggested that the zilledar had any motive 
for making Kallan implicate himself 
falsely. I have therefore no hesitation in 
accepting Kallan’s confession as true, as 
against himself, and feel no doubt whatever 
regarding his guilt. 

The case of the other two appellants 
certainly stands on a very different foot- 
ing. Kallan’s retracted confession can be 
taken into consideration against them but 
it is of small value, and cannot form a 
sound basis for conviction unless corroborat- 
ed in material particulars. It is of less 
value than the testimony of an accomplice. 
No authorities need be cited for such an 
obvious proposition. 

Now the question is whether there is 
sufficient corroboration against Babu Singh 
and Saktu. I cannot endorse some of the 
criticisms levelled by my learned brother 
against the prosecution. In particular, I do 
not share his suspicions that the Zilledar 
Raza Ali induced Kallan to make a 
totally false confession, implicating him- 
self and the other two accused persons. In 
the first place, the confession seems un- 
doubtedly true, so far as Kallan himself is 
concerned, for reasons already mentioned. 
In the second place, no reason is suggested 
why the zilledar should wish to make 
Kallan implicate: himself falsely. I 
attach no importance to the very belated 
allegations made by Babu Singh and 
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Saktu, after their conviction, that the 
gilledar had illict connection with Musam- 
mat Faizi, They made no such allegations 
in the Court of the Committing Magistrate or 
in the Court of Sessions. No questions 
were put to the zilledar, or to Musammat 
Faizi, suggesting that any illicit connection 
existed between them. I think there is 
absolutely no foundation for the sugges- 
tion. made by my learned brother, that 
the Zilledar himself may have had a hand in 
the murder, and may have sought to fasten 
the guilt on to the three accused persons. 
I see nothing suspicious in his conduct. 
He was naturally interested to solve the 
mystery of Abdal Razzak’s sudden disappear- 
ance. When he was told that the accused 
persons were suspected of having murdered 
Abdul Razzak, itis naturalthat he should 
send for them and that he should question 
Kallan when he appeared. This resulted 
in the discovery of the corpse and proof 
of the murder. It is true that, but for the 
zilledar’s action, the corpse would probably 
never have been found and Abdul Razzak’s 
disappearance would have remained an un- 
solved question. To my mind he is en- 
titled to credit for the discovery and I can- 
not find any reasonable ground for the 
sinister suspicions that have been raised 
against him. 

The question remains whether Kallan’s 
retracted confession has been sufficiently 
corroborated against his co-accused. Al- 
though I am not in complete agreement 
with my learned brother as to the falsity 
or worthlessness of the corroborative evi- 
dence, I feel that the case against Babu 
Singh and Saktu is not proved beyond 
doubt, There is some uncertainty as to the 
date when some of the witnesses saw the 
three accused together in the cart. The 
three accused livein the same Village and 
the mere fact that they were seen toge- 
ther, in or accompanying a bullock-cart, is 
of no significance unless the occasion is 
proved to have been on the day of the 
murder. The testimony of Mahanand does 
not seem to corroborate the confession in 
any way. 

As for Musammat Faizi, she is, accord- 
ing to her own statement, a woman of 
exceptionally loose character who was carry- 
ing on an illicit intrigue with three men 
at the same time. | am unable to rely 
upon the testimony of such a witness for 
proving that all the three accused Came and 
confessed to her that they had killed her 
husband. Her subsequent conduct seems 
inconsistent with the view that any such 
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confession had been made to her. When 
she was first questioned by the Police she 
did not even mention her belief that her 
husband had been murdered, much less 
did she name any persons as suspected 
of the murder. 

I agree, therefore, that Babu Singh and 
Saktu should be given the benefit of doubt. 

By the Court. (November 25, 1935). — We 
allow the appeals of Babu Singh and Saktu, 
set aside their convictions and sentences, 
acquit them of the offence charged and 
direct that they be immediately released. 
“We dismiss the appeal of Kallan, confirm 
his conviction and sentence and direct that 
the sentence of death be carried out in ac- 
cordance with law, 
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versus 
Haji LATIF ABDULLAH—PratntiFF 
AND ANGTHER— OPPOSITE PARTIES. 

Railway—Damages—Seal of wagon broken—Suspect- 
ing theft, wagons removed to proper shed—Delay 
resuiting— Railway, whether responsible — Misconduct 
—Risk Note A—Goods defectively packed—Damage by 
wet— Consignor, whether entitled to damages, 

The detention ofthe goods by the Company for 
23 hours at a junction was in order to prevent any 
possible theft and it was done by Railway servants in 
the discharge of their duty to prevent theft. It was 
found thata wire had been cut and they suspected 
that a theft had taken placeor that theft might 
take place unless proper steps were taken and they 
removed the wagons to the proper shed and properly 
sealed the wagon again : 

Held, that the Railway was not responsible for the 
delay caused by such detention. 

Where semeof the goods, which were packed 
defectively and were sent under Risk Note A, are 
damaged by wet and it is not proved that the goods 
got wet owing to the misconduct of the Railway, 
the consignor, having regardto the implications of 
Risk Note A, is not entitled to any damage. 

©. R. from the decree of the Sub- 
Judge, Second Court, Howrah, dated 
June 14, 1938. 

Messrs. Brahmachari and Sundhir 
Kumar Kasigir, for the Petitioner. 

Messrs. Mohendra Kumar Ghose and 
Bibhuti Bhusan Lahiri, for the Opposite 
Parties. a f 

; Order. — This is a petition by the 
Madras and Southern Mahratta Railway 
o 
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against whom the Small Cause Court 
Judge of Howrah has passed a decree for 
Rs. 469. The suit was instituted by 
the plaintiff on account of damage by 
wet to 22 bags of tobacco out of a con- 
signment of 225 bags sent from a place 
called Nepani to Calcutta. The goods 
were made over to a contractor at Nepani. 
The contractor carried them 29 miles in 
ox carts to Chakodi Railway Station on 
the M. 8. M. Railway. There an as- 
sistant, Rangia Charia, defence witness 
No. 2, loaded the bags in two wagons. 
He deposed that he chose the two wagons 
and he found no defect in them. He 
received the consignments at 15 hours on 
July 22, and sent the same at Ill 
hours on July 23. After the wagons 
had gone 143 miles to Hubli Junction on 
the M. S. M. Railway, it was found that 
a wire of one of the seals was cut; 
suspecting theft the two wagons were 
taken to a covered shed where they were 
opened in the presence of the watch and 
ward staff and the numbers of the bags 
were found to be correct. Thereafter tbe 
wagons were again properly sealed and 
sent on by rail. The delay by this ex- 
amination was about 23 hours. The wagons 
arrived at Hubli station at 4-30 hours on 
July 24, and were sent on at 3 hours 


on July 25. They travelled 439 miles 
and arrived at Tadipolli Junction 
on July 27, There the metre gauge 


ends and the broad-gauge begins, and the 
goods had to be transhipped. The clerk 
who transhipped them, defence witness 
Ne. 3, deposed that he noticed certain 
of the bags damaged by wet. When the 
goods arrived at Shalimar it was found 
that 22 bags were damaged by wet. The 
remainder of the 225 bags were found 
in good condition. The plaintiff sued both 
the M. S. M. Railway and the Bengal 
Nagpur Railway for damages. The trial Court 
found that the damage had taken place 
between Chakodi and Tadipalli onthe M. 
S. M. Railway and that no damage took 
place on the B. N. Railway and the suit 
was accordingly dismissed against the 
Bengal Nagpur Railway. 

There is no dispute in this Court that 
the damage to the 22 bags took place 
between Chakodi and Tadipolli. The 
question is whether the damage was caused 
by the misconduct of Railway administra- 
tion. The learned trial Judge found that 
the Railway administration was guilty of 
misconduct inasmuch as the Railway ser- 
vant had without justification detained the 
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consignment for 22 hours at Hubli Junction 
and that there was no evidence that the 
two wagons in which the goods were carried 
were waterproof or that they were securely 
sealed and locked. It has been urged 
that the detention for 23 hours at Hubli 
Junction was in order to prevent any 
possible theft and that it was done by 
Railway servants in the discharge of their 
duty to prevent theft. It was found that 
a wire had been cut and they suspected 
that a theft had taken place or that 
theft might take place unless proper steps 
were taken and they removed the wagons 
to the proper shed and properly sealed 
the wagons again and that for this anxiety 
on the part of the Railway servants 
to secure the goods against pos- 
sible theft the learned Judge was in error 
to convict Railway officers of misconduct. 
The argument appears to me to be well 
founded. It is not correct in the circum- 
stances to find fault with the Railway 
administration for the delay at Hubli junc- 
tion. 

The trial Court found that there was 
no evidence that the two wagons were 
waterproof. Dr. Brahmachari has read 
the relevant evidence to show that the 
Railway officers who were examined in the 
trial Court deposed that the wagons were 
in good condition and that there was no 
defect in them. In another place the 
learned Subordinate Judge stated that 
there was no reliable evidence that the 
two wagons were waterproof. As to this, 
it is urged that those Railway servants 
who deposed that the wagons were good 


and had no defect in them were not cross-. 


examined on the point. The Officer at 
Tadipolli who found the damaged bags, 
wrote a note to the train examiner to 
examine the two narrow-gauge wagons 
and he examined them and gave a 
certificate that they were in good condition. 
In view of this evidence it is urged that 
the learned trial Judge acted illegally in 
finding that the two wagons were not 
sufficiently waterproof. It is urged that 
having regard to the circumstances the 
learned trial Judge was wrong to find that 
the Railway administration was guilty of 
misconduct under Risk Note B. But the 
greatest argument on the part of the Rail- 
way is that in this case the consignor 
executed Risk Note form A, but that the 
trial Court has paid no attention to the 
implications of this fact. Risk Note Form 
A is used when articles are tendered for 
carriage which are already in bad condj- 
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tion or so defectively packed as are liable 
to damage or wastage in transit. In the 
present case the consignment was packed 
in single gunny bags which was defective 
packing and made the tobacco Hable to 
dryage and we'tage, and on this account 
the consignor signed Risk Note A stating 
that “whereas the consignment is liable to 
dryage, wettage or wastage in transit, I 
do hereby agree and undertake to bold the 
said Railway Administration and all other 
Railway administrations working in con- 
nection therewith over whose Railways the 
said goods may be carried in transit 
harmless and free from all responsibility for 
the condition in which the aforesaid goods 
may be delivered to the consignee 
at destination and for any loss arising 
from the same.” 

In this case the M. B. M. Ry. Co. 
in their written statement took a ground 
that they were protected by the Risk Note 
Form A, inasmuch as the consignment 
was ‘packed in single gunny bags and 
was thus rendered liable to dryage or 
wettage in transit. Assuming that the 
wagons of the M. S. M. Ry. were not 
perfectly waterproof—indeed few except 
the latest and best wagons are absolutely 
waterproof—and assuming that some water 
entered the wagons and caused wettage, it 
is argued on behalf of the Railway ad- 
ministration that the damaged condition 
cannot be attributed to the misconduct of 
the Railway. It is urged that they took 
all reasonable steps tu ensure safe transit 
of the goods. The damage for wettage 
was as much due to the bad packing as 
to any other cause, and for this the plain- 
tiff cannot make the Railway Company 
responsible. There is some evidence, 
though the Court below has not referred 
to it, that as tobacco is liable to damage 
both by dry weather as well as by wet 
weather consignors at the time of sending 
them by rail sprinkle water over the bags 
so that the tobacco may not suffer by dry 
weather and turn into dust and lose colour, 
It has been urged that it was possible 
that some inexperienced man sprinkled too 
muck water over the bags and that in the 
rainy season these bags did not dry up 
and got damaged by the water. However 
that may be, it was a case of damage 
by wet and the Railway Qompany examined 
all their servants who could throw any 
light in the matter. It is a matter of 
conjecture how the bags were damaged 
by wet, Having regard to the implications 
of Risk Note A, I am of opinion that the 
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plaintif is not entitled to any damages. 
The Rule is made absolute and the plain- 
tiffs suit is dismissed. The parties will 
bear their own costs in this Court. 


D, Rule made absolute. 





MADRAS HIGH COURT 
City Civil Court Appeal No. 44 of 1934 
April 17, 1935 
Panprane Row, J. 
T. R. BHUSHNA M—Puatntirr— 
APPELLANT 
versus . 


C. UMAPATHI MUDALIAR AND ANOTHER 


— DEFENDANTs— RESPONDENTS 

Easement—Light and air—Congested localities— 
Test of infringement — Granting of  injunction-- 
Discretion of Court—Indian and English Law— 
Easements Act (V of 1882), s, 35—Specitic Relief Act 
(I of 1877), ss. 55, 56. 

In a congested locality in a town, people cannot 
expect as much light and airas they wouJd doin 
more open localities and the test to be applied where 
an action forinfringement of right to light and air 
by the erection ofa wall is broughtis whether the 
quantity of light and air that would be left ifthe 
propcsed wall is built would not be enough for the 
comfortable use and enjoyment of the plaintiff's 
house according tothe ordinary requirements of 
people who live in the locality. Paul v. Robson (1), 
relied on. 

The word ‘disturb’ in s. 35 ofthe Easements Act, 
means illegal obstruction, 4, e. an obstruction in 
respect of which a suit would lie, and before an 
injunction is granted there must be proof of a civil 
wrong, in other words the alleged infringement must 
amount toa nuisance. It is not enough that the 
quantity of light and air has been diminished. 


Where the lower Court has refused to grant an 
injunction, its order cannot be set aside merely 
because the alleged disturbance umounts to a 


nuisance, as the granting ofinjunctionis a matterof 
discretion. 

In the matter of granting injunctions, the Law of 
India differs from the Law of England. Courts in 
India are not concerned with the conduct of the 
defendants but with the question whether the 
invasion of the plaintiff's right is such that pecuniary 
compensation would not afford adequate relief 
Poozundaung Bazar Co, Lid. v. Ellerman's Arracan 
Pice Trading Co , Ltd. (4), referred to. 


A. against the decree of the Judge, City 
Civil Court, Madras, dated Octuber 15, 
1934, in O. S. No. 51 of 1933. 

Mr. N. K. Mohanarangam Pillai, for the 
Appellant. 

Mr. K. Sankara Sastri, for the Respon- 
dents. 

Judgment.—This is an appeal from 
the decree of the City Civil Judge, Madras, 
dated October 15, 1934 in O. S, No. 51 of 1933, 
a suit for a declaration that the plaintiff 
is entitled to free passage of light and air 
through the aperture marked A and the 


T. Re BHUSHNAM v. Č. UMAPATHI MUDALIaR (MADR. 


15910 


windows marked B,C, D, E and F in the 
plan attached tothe plaint and for a perma- 
nent injunction restraining the defendants 
from raising any wall or other structure on 
the premises to the south of the plaintiff's 
house which might have the effect of 
obstructing such free passage of light and 
air. The plaintiff and the defendants are 
the owners of two contiguous houses Nos. 13 
and 12, Kuppumuthu Mudaly Street. The 
plaintiff built his house in 1905 and his 
house has got besides the ground floor, a 
first floor and also a second floor. The 
second floor, however, is not material for 
the purpose of the present suit. The 
plaintiff's case is that the defendants are 
attempting toraise a wall 12 feet above 
the existing wall of their house in order to 
build a terraced upstairs and that this wall 
will shut out the light and air which for- 
merly used to enter through the apertures 
mentioned above. The defendants resisted 
the suit on two grounds, namely, that the 
plaintiff had not acquired an easementary 
right to light and air by prescription as 
alleged by them and also that the proposed 
wall would not substantially diminish the 
light and air which used to be admitted 
through the apertures in question. On the 
first point the evidence was ull one way, 
namely, that the apertures were in existence 
from 1905 or 1908, and that, therefore, the 
plaintiff had acquired en easement right by 
prescription to light and air with regard to 
the apertures in question. It was on the 
second ground that the controversy centered 
during the trial. The trial Judge found 
that though the proposed wall would cause 
some diminution of light and air, the diminu- 
tion would not beso much as to cause 
physical discomfort. He was of 0; inion 
that in the circumstances no injunction 
should be granted as desired by the plaint- 
iff but that the defendants should pay 
lg. 150 as damages to the plaintiff on condi- 
tion of paying which they were io be at 
liberty to raise the height of the present wall 
by 10 feet 8 inches. The plaintiff appeals 
and the defendants have not filed any 
cross-objections, 

The only point for determination in this 
appeal is whether in the circumstances of 
the case the plaintiff is entitled to an injunc- 
tion .as prayed for by him. The trial 
Judge's finding that the plaintiff is entitled 
to damages appears to imply that the pro- 
posed wall would cause so much diminu- 
tion of the light, and air that used to be 
admitted through the apertures in question 
as would amouut to a nuisance, for it is only 
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if the proposed wall would be a nuisance 
that damages could be granted. It is, how- 
ever, clear from a reading of his judgment 
that this was not what he intended to find; 
there are several passages in the judgment 
from which it is clear that the trial Judge 
was of opinion that though there would be 
some diminution of light and air, the dimi- 
nution would not be such as would cause 
physical discomfort. Damages appear to 
have been granted by the trial Judge not 
because he found that the proposed wall 
would be nuisance or would constitute an 
infraction of the plaintifi's right of ease- 
ment but as some compensation for diminu- 
tion of light and air. On the findings of 
the learned trial Judge it would not be 
possible to support his order requiring the 
defendants to pay the plaintiff Rs. 150 as 
damages; but as therehas been no appeal 
from this order either in the form of a 
separate appeal or in the form of cross- 
objections, the order regarding damages 
must stand. That order, however, cannot 
be regarded as sufficient to establish the 
fact, that the proposed wall would be a 
nuisance; and ihat question has to be 
decided independently in the light of the 
evidence in the case and of the circum- 
stances, 

The evidence in the case is mainly that 
of two retired Engineers, one on each side. 
Plaintiff's Witness No. 5 a Retired District 
Board Engineer has given evidence on 
behalf of the plaintiff and D. W. No. 1, who 
is a retired Engineer of the Madras Oor- 
poration has given evidence on theside of 
the defendants. According to P. W. No, 5, 
the reduction of light and air will be subs- 
tantiai. Though in examination-in-chief 
he stated thatthe ground floor would lose 
all the light if the proposed wall is built, 
he admitted in cross-examination that there 
would be some light evenif the proposed 
wall is built and that the chief complaint 
was the absence of breeze from the south. 
His evidence does not show thai the dimi- 
nution of light and air would be such as 
to caute physical discomfort, This consi- 
deration of physical discomfort does not 
appear to have been present to his mind 
nor was it put to him during his exami- 
nation, On the other hand D. W. No. 1 
was of opinion, that the proposed wall 
would not cause apy diminution in the 
necessary amount of light and air required 
for the purpose of health. He also states 
that according to a rule made by the 
Sanitary and Heath Experts of the Govern- 
ment, an openspace of 6 feet is sufficient 
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for the purpose of admission of light and 
air. This space of 6 feet is available to 
the plaintiff. So far as the evidence goes, 
therefore, it would appear that it has not 
been proved by the plaintiff that the pro- 
posed wall would cause physical digscom- 
fort by diminishing light and air to such 
an extent as would have that consequence. 
The locality is a congested one according 
to the trial Judge, and most of the houses 
in the locality even have common walls. 
In a locality of this kind the people can- 
not expect and do not expect as much 
light and air as they would do in more 
open localities ; and the test that has been 
applied by the learned trial Judge in this 
matter namely, whether the quantity of 
light and air that would be left if the 
proposed wall is built would not be enough 
for the comfortable use and enjoyment of 
the plaintiff's house according to the 
ordinary requirements of people who live 
in the locality appears to be the correct 
test. It is enough in this connection to 
refer to Paul v. Robson (1). In particular 
the following passage quoted in that case 
would appear to show that the test adopt- 
ed by the trial Judge is the correct one: 

“There must be an invasion of the legal right 
of the owner of the dominant tenement sufficient 
to amount toa nuisance in order to give him a 
right of action ; and aslong ashe receives through 
the windows of his dwelling house or, in the case 
of & particular room, in his dwelling houte, through 
the windows of that room, an amount of light which, 
to use the words in James, L. J. in Kelk v. 
Pearson (2, is sufficient ‘according to the ordinary 
notions of mankind for the comfortable use and 
enjoyment’ of hisdwelling house or of the room in 
it, asthe case maybe, no nuisance has as regards 


him been created and no legal wrong has been 
inflicted upon him.” 


A case of this kind is governed by s. 55 
of the Indian Easements Act according to 
which subject to the provisions of gs. 5? 
to 57 of the Specific Relief Act, an injunc- 
{ion may be granted to restrain the dis- 
turbance of an easement where the distur- 
bance is only threatened or intended (as 
in the present case) when the act threatened 
or intended must necessarily, if performed, 
disturb the easement. Though the word 
used in this section, namely, ‘disturb’ may 
not prima facie appear to connote a tort 
or civil wrong, it is clear from the ruling 
ia Framji Shapurjiv. Framji Edulji (3) 


(1) 42 O 46; 24 Ind. Cas. £00; A IR 1914 P C45; 

411 A 180; 18 O W N 933; 27 MLJ117;1 LW 561; 

16M L T 204; (1914) M WN 631;12A L J 116€: 16 

Bom. L R 803; 200 LJ 253(P O) 

RË (1871) L R6 Oh. App 809; 24 L T 8£0; 19 W 
665 


(3) 30 B 319; 7 Bom. L R 825. 
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that the word ‘disturb’ found in this sec- 
tion must mean an illegal obstruction or 
in other words, an obstruction in respect of 
which a suit would lie, It would, therefore, 
follow that whether the act in question 
has been committed or only threatened or 
intended, there must be aright tosue 
or, in other words, there must be a civil 
wrong before any injunction can be 
granted just as there must be a right 
to get damages before an injunction can 
be granted. Damages and injunction are 
two remedies alternative in character 
given in respect of the same wrong, 
namely, an infraction of the legal right 
by way of easement; and such an in- 
fraction takes placeonly when the depriva- 
tion is such as to amount to a nuisance, 
It appears to me that in this case the 
plaintiff has really not established the 
fact that the proposed wall would amount 
lo a nuisance or that the deprivation of 
light and air which it would cause would 
amount to a nuisance. Even otherwise, 
the plaintiff, has to show before he can 
succeed in this appeal that the trial J udge 
has exercised his discretion wrongly in 
refusing to grant an injunction. It does 
not follow that even if the trial Judge was 
of opinion that the plaintiff was entitled 
to substantial damages, he must have 
beer. necessarily granted an injunction. 
The matter is one of discretion. The 
vestion is can it be said that heexer- 
cised his discretion wrongly? He was of 
opinion that where damages would be an 
adequate remedy, no injunction should 
be granted and he relied on s. 56 of the 
Specific Relief Act. It would appear that 
in relying ons. 56 of the Specific Relief 
Act the trial Judge had in his mind 
cl. (1) of that section which is to the effect 
that when equally efficacious relief 
can certainly te obtained by any 
other usual mode ci proceeding, except 
in the case of breach of trust, an in- 
junction cannot be granted. This view 
has been also adopted in a recent case in 
Burma reported in Poozundaung BazarCo, 
Ltd. v. Ellerman’s Arracan Rice & Trading 
Co., Ltd. (4), where it has been stated that 
in this respect the law of India differs 
materially from the Law of England and 
that a Court in India is not concerned 
with the conduct of the defendants but 
only with the question whether the inva- 
sion of the plaintiff's right is such that 


(4 12 R 200; 151 Ind Cas, 193; AIR 193! Rang. 
144, R Rang. 54, 
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pecuniary compensation would not afford 
adequate relief. I would also add that 
apart from cl. (i) of s. 56 of the Specific 
Relief Act, cl. (g) also would apply to the 
present case, in my opinion, for I am not 
at all satisfied that in this case the pro- 
posed wall would amount toa nuisance if 
built though ib would to some extent be 
inconvenient and diminish to some extent 
the light and air that is now available to 
the inmates of the plaintiff's house. In these 
circumstances I am of opinion that the 
plaintiff-appellant has failedto show that 
the trial Judge was wrong in refusing to 
grant an injunction as prayed for by him. 
The appeal, therefore, fails and is dis- 
missed with costs. 
A. Appeal dismissed. 


————— 


PESHAWAR JUDICIAL COMMIS- 
SIONER’S COURT 
Criminal Appeal No. 210 of 1935 
May 27, 1935 
MIDDLETON, J.C. AND Mir AHMAD, A. J.C. 
MIR RAHMAN—APPELLANT 
versus 
EMPEROR—ObppositE PARTY 

Evidence Act (I of 1872), 3.60, 157, 155—State- 
ment of witness before trial, whether can be proved 
to contradict or corroborate his evidence—Criminal 
trial—Evidence—Criminal Procedure Code (Act V 
of 1898), s. 154—Iirst Information Report—All 
information given to Police before investigation, 
whether amount to First Information Report— 
Such statements, when to be used at trial— 
Puilure to observe procedure laid down in s. 154, 
Criminal Procedure Code—Whether affects question 
of admissibility in evidence—Information to Police 
before investigation, when can be proved—First In- 
formation Report. 

Where a witness gives evidence at the trial, his 
statement atthe trial isthe only substantive evi- 
dence in the case, but if he has madea statement 
before the trial, either inconsistent or consistent 
with his statement at the trial, such statement 
may be proved to contradict or to corroborate hia 
evidence at the trial, 

The term “First Information Report” is not defin- 
ed inthe Criminal Procedure Oode, but is univer- 
sally held to cover information of a nature refer- 
red to in s. 154, Criminal Procedure Code. Section 
154, Oriminal Procedure Code, does not necessarily 
contemplate that only one information of a crime 
should be recorded as a First Information Report 
and that all information given to the police before 
investigation is started may amount to First Informa- 
tion within the meaning of that section. 

Statements givento the Police in connection with 
the commission of a cognizable offence, fall under 
two heads, those given before the commencement 
of investigation and those given during the investi- 
gation. i 

Under the general rules of evidence,no such 
statement can beused at a trial as substantive 
evidence that is to say no such statement is evi- 
dence of the truth of its contents, under the same 
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general rules of evidence all such statements can 
be used at the trial either to corroborate or contra- 
dict the svidence of the witnesses atthe trial who 
had previously made them but by a special 
rule such statements if made during the course 
of investigation, cannot be used for any purpose. 
The question whether a statement made to the 
Police is or is not a First Information Report 
or has or has not been recorded in the manner 
laid down by s. 154, Criminal Procedure Code, 
is not of primary importance. What is of im- 
portance is whether such statements were made 
prior to the commencement of investigation. If 80, 
they can be proved for purposes of contradiction or 
corroboration but not for any purpose. 

The legislature has laiddown procedure to be 
observed in recording First Information; but whe- 
ther that procedure be adopted or not, does not 
affect the question of admissibility in evidence. Jt 
is merely laid down so that a statement which 
would normally be proved in evidence, shall be pro- 
ducible in a form establishing that it was in fact 
made by the person alleged to have made it. The 
great importance attached by all Judicial Courts 
to the proving of First Information Reports is 
based upon tbe desirability of testing the statements 
of witnesses by a reference to statementa made 
by them soon after the occurrence when their 
memories were fresh and at a time when it ig 
unlikely that they had had opporunities of fabrication. 
Failure by the Police to observe the procedure laid 
down ine. 154, Oriminnl Procedure Code, does not 
make the former statement inadmissible; it merely 
renders it more difficult to prove that it was 
actually made by the person said to have made 
it, and thereby renders it a less certain means 
of corroborating or contradicting his evidence in 
Court. 

Though all the information given to the Police 
before investigation may amount to First Informa- 
tion Report, it is not correct to conclude that being 
First Information Reports, they could, therefore, 
necessarily be proved in evidence for all purposes, 
They can be ‘proved because the person making them 
is a witness inthe case,and merely for the pur- 
pose of corroborating or cantradicting the evidence 
of that particular person. But if the mere fact 
that these reports were made is relevant, such 
fact may be proved and that also if the contents 
of the reports, apart from the truth thereof, are 
relevant, the contents may also be proved, even 
apart from the purpose of corroboration or contra- 
diction. 

Or. A. from an order of the Sessions 
Judge, Peshawar, dated April 11, 1925, 
Mr. Abdul Rab Nishtar, for the Appel. 
lant. 


Mr. Raja Singh, for the Crown. 


Middleton, J. G—Mir Rahman of 
Pajaggi village, about 3 miles from Pesha- 
war, has been convicted under s. 302-3), 
Indian Penal Code, for the murder of 
Karamatulla, a tonga-driver of the same 
village, upon August 6, 1934, and also under 
s. 392-34, Indian Penal Code, for robbery 
committed on the same occasion which 
consisted of the forcible taking of a waist- 
coat containing a licensed pistol and 
ammunition from the person of Abdul 
Malik, a passenger in Karamatualla’s tonga. 
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He has been sentenced to transportation for 
life and to ten years’ rigorous imprison- 
ment, respectively upon these two con- 
victions. The prosecution story, the outlines 
of which were accepted by the learned 
Sessions Judge who tried the case, is told 
in the main by three eye-witnesses, namely 
Abdul Malik, his son Abiul Kadir and 
Zaman, residents of Pajaggi, who alleged 
that they were being driven along with two 
unknown passengers by Karamatulla in his 
tonga at the time of the occurrence. After 
crossing the bridge over the Budni river 
two men were seen approaching from one 
side of the road and as the tonga arrived 
opposite to them, a third man came from 
the other side of the road and caught hold 
of the reins. This caused the horse to swerve 
andthe shafts of the tonga struck a tree 
whereupon the horse fell. The three eye- 
witnesses all recognized the three men as 
Abdul Jabbar, son of Abdul Razak, Abdul 
Jabbar, son of Turab, and Mir Rahman, 
all of whom are residents of Pajaggi. Their 
story as believed by the trial Judge, after 
elimination of additions and exaggerations, 
was tothe effect that Abdul Jabbar, son 
of Abdul Razak ordered Abdul Jabbar 
son of Turab, to fire, whereupon the latter 
fired a shot-gun, hittingiKaramatulla in the 
neck and causing his instantaneous death 
after which Abdul Jabbar, son of Abdul 
Razak, fired at the prostrate body and 
Abdul Jabbar, son of Turab, fired a second 
shot from his gun both of which however 
missed. Thereafter Mir Rahman and Abdul 
Jabbar, son of Abdul Razak, threatened 
Abdul Malik, demanded his pistol and 
snatched away his waistcoat which con- 
tained it and some ammunition, all three 
then making good their escape, 

The medical evidence showed that Kara- 
matulla had been shot through the neck by 
a single discharge from a shot gun from 
such close quarters that the entrance 
wound was slightly charred. This shot 
resulted in the severance of the jugular 
vein and of the carotid artery and also in 
the complete fracture of one of the verte- 
brae including severance of the spinal 
column, and necessarily death was instant- 
aneous. The medical evidence did not 
reveal that any other shot had hit the 
deceased. The First Information which the 
Police received of this occurrence was given 
by Abdul Kadir at the Saddar Peshawar 
Police Station at 9-10 P., m.; the scene of 
the occurrence being within the Mathra 
Police Station, the substance of the report 
was telephoned to the latter place. Before 
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its receipt, however, namely at 9-15 P. M., 
one Habibulla had gone to the Mathra 
Police Station and made @ report regardirg 
the murder of Karamatulla. This report 
was entirely different from that given by 
Abdul Kadir and ascribed the murder to 
four people who were not mentioned by 
Abdul Kadir. Atthe trial Abdul Kadirs 
statement having been recorded as a 
witness, the report made by him was proved 
by the prosecution. Habibulla was pre- 
sent at the trial but was not called as 2 
prosecution witness. He was put in by the 
defence and the report made by him was 
proved. In a preliminary order dated 
April 3, 1935, the learned Sessions Judge 
discussed the position which, these two 
reports take in evidence. He ruled that 
s. 151, Criminal Procedure Code, does not 
necessarily contemplate that only one Inform- 
ation of a crime should be recorded as a First 
Information Report and that all information 
given to the Police before investigation is 
started may amount to First Information 
within the meaning of that section, citing 
a case reported in Gansa Oraon yv. Emperor 
(1) as authority. In this order he con- 
sidered that the prosecution were under no 
obligation to produce Habibulla, but allow- 
ed the defence to produce him if they so 
desired, an opportunity of which they 
availed themselves. 

Questions regarding the admissibility in 
evidence of the so-called First Information 
Reports frequently arise and are frequently 
misunderstood by trial Magistrates, and 
we consider that in connection with this 
case an exposition of the law upon the 
matter is desirable. 

Section 60 laysdown that oral evidence 
must be direct, i.e., it must be given by 
the witnesses who saw, heard or perceived 
the fact of which the evidence is given. 
Section 157 permitsa former statement of 
a witness, who is produced, to be proved in 
order to corroborate his testimony. 
Section 155 of the Act allows the former 
statement of a witness to be proved in order 
to contradict his evidence. These are the 
relevant portions of the Law of Evidence 
and the result is that where a witness 
gives evidence at the trial, his statement 
at the trial is the only substantive evidence 
in the case, but if he has made a state- 
ment before the trial, either inconsistent 
or consistent with his statement at the 
trial, such statement may be proved to 

(1) 2 Pat.517; 73 Ind. Cas. 561; AT R 1923 Pat, 
550; 24 Or, L J 641;4P LT 462; 1 Pat. L R 178 
Or. 
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contradict or to corroborate his evidence at 
the trial. A special rule of. evidence is 
contained in s. 162, Oriminal Procedure 
Code, which is to the effect that statements 
made to a Police Officer in the course of 
an investigation shall not be used for any 
purpose ab any enquiry or trial in respect 
of any offence which is under investigation 
at the time the statement is made. This 
section, moreover, contains instructions to 
be observed by the Police during an 
investigation as regards the method of 
recording such evidence. Section 154, 
Criminal Procedure Code, merely lays down 
procedure to be observed by the Police 
when recording information given to them 
relating to the commission of a cognizable 
offence.’ The term “First Information 
Report” ie not defined in the Criminal Pro- 
cedure Code, but is universally held to 
cover information of a nature referred to in 
s. 154. Statements given to the Police in 
connection with the commission of a cogniz- 
able offence, therefore, fall under two heads, 
those given before the commencement of 
investigation and those given during the 
investigation. 

Under the general rules of evidence, 
no such statement can be used at a trial 
as substantive evidence, that is to say, 
no such statement is evidence of the 
truth of its contents; under the same 
general rules of evidence all such state- 
ments can be used at the trial either to 
corroborate or contradict the evidence 
of the witnesses at the trial who had 
previously made them, but by a special 
rule such statements, if made during the 
course of investigation, cannot be used for 
any purpose. The question whether a 
statement made to the Police is or is nota 
First Information Report or has or has not 
been recorded in the manner laid down by 
s. 154, Criminal Procedure Code, is not 
of primary importance. What isof im- 
portance is whether such statements were 
made prior to the commencement of in- 
vestigation. Ifso, they can be proved for 
purposes of contradiction or corroboration 
but not for any other purpose. The legis- 
lature has laid down procedure to be 
observed in recording First Information; 
but whether that procedure be adopted or 
not, does not affect the question of ad- 
missibility in evidence. It is merely laid 
down sothat a statement which should 
normally be proved in evidence, shall be 
producible in a form establishing that it 
was infact made by the person alleged 
to have made it. The great importance 
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attached by ail judicial Courts to the 


proving of First Information Reports appears 
to be based upon the desirability to test- 


ing the statements of witnesses by 
reference 10 statements made by them 
soon after the occurrence when their 


memories were fresh and at a time when 
it is unlikely that they had had opport- 
unities of fabrication. Failure by the 
Police to observe the procedure laid down 
in s. 154, Criminal Procedure Code, does 
not make the former statement inadmis- 
sible; it merely renders it more difficult 
to prove that it was actually made by 
the person said to have made it, and 
thereby renders it a less certain means of 
corroborating or contradicting his evidence 
in Court, 

In this particular case we are of opinion 
that the learned Sessions Judge was cor: 
rect in his preliminary order in sayin 
that the statements made by Abdul Kadir 
and Habibulla were what is generally 
known as First Information Reports. He was 
not correct in his implication that being 
First Information Reports, they could there- 
fore necessarily be proved in evidence for 
all purposes. They could both be proved 
because the person making them was a 
witness in the case, and they could both be 
proved merely for the purpose of corroborat- 
ing or contradicting the evidence of that 
particular person. We must add to these 
remarks that ifthe mere fact that these 
reports were made is ‘relevant, such fact 
may be proved and that also if the con- 
tents ofthe reports, apart from the truth 
thereof, are relevant, the contents may 
also be proved, even apart from the pur- 
pose of corroboration or contradiction. (After 
dealing with evidence the judgment pro. 
ceeded). All -four assessors considered 
the prosecution evidence to be doubtful 
and were not certain whether Mir Rahman 
was present at the time of the two offences 
or not. In the face of the evidence upon 
the record we can find no justification 
whatever for this opinion. He was impli- 
cated by three witnesses who did not 
attempt to the ascribe the principal part 
to him, and who have no apparent grudge 
against him. We must support the finding of 
the learned Sessions Judge that there was a 
common intention and hence we must main- 
tain the conviction of Mir Rahman under 
s. 402/34. The evidence shows that Mir 
Rahman himself took an active part inthe 
subsequent robbery, and we therefore 
have every reason to maintain his con- 
viction under s. 332/34, Indain Penal Code, 
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The factthat Mir Rahman is only con- 
structively guilty of murder has been 
fully recognized by the sentence imposed 
upon him by the trial Judge, and we regard 
the sentence of ten years’ rigorous imprison- 
ment unders. 392, Indian Penal Code 
as suitable. We, therefore, dismiss the 
appeal. 

D. Appeal dismissed. 


CALCUTTA HIGH COURT 
Civil Appeal No. 174 of 1932 
May 28, 1935 
D. N. Mirree AND Rav, JJ, 
ABDUL MAJID AND orsurs—Prarnpires 
— APPELLANTS 
VETSUS 
AKHTAR NABI AND ANOTHRR—. 
DEFENDA NTS— RESPONDENTS 

Civil Procedure Code (Act V of 1909), s. 92—Suit 
under—Court, if can decide whether trustis public 
charitable trust—Separate suit for such declaration 
necessity of- Stranger receiving property from trustee 
knowing that property is trust—Relief against him, 
if can be aranea in ue under s, 92, : 

In a suit under s, 92, Civil Procedure Code, it i 
competent for the Court to decide the question ik 
to whether the trust in respect of which the suit is 
brought isa publio charitable trust or not 80 a8 to 
attract the application of a, 92, Civil Procedure Code 
and a separate suit for the declaration that the pro- 
perty re trust property is not necessary. [p. 895, 
col, 

A sranger to a trust is neither a necessary nor a 
proper party to a suit under s. 92, Civil Procedure 
Code, but where he receives money or property from 
the trustee which he knows, to be part of the trust 
estate, and to be paid or handed to him in breach of 
the trust, he is a constructive trustee of it for the 
persons equitably entitled and consequently relief 
against him can be claimed in 


saga. a suit under 
[Case-law discussed.] 
C. A. from the original decree of the 


District Judge, 
1932. 

Messrs. Phani Bhusan Chakravarty and 
Abdul Hossuin, for the Appellants, 

Messrs. Narendra Chandra Bose J atish 
Chandra Banerji and Promode Ranjan Guha 
for the ane i 

D. N. Mitter, J.—This is an appeal fr 
the decision of the District Judge of Dae 
dated April 21, 1932, by which he dismissed 
the suit brought by the plaintiffs under 
8. 92, Civil Procedure Oode in the following 
circumstances. It appears that the plaint- 
iffs who are the appellants before ug 
brought a suit under s. 92, Civil Proced ure 
Code with the necessary sanction against 
the two defendants. The allegation against 


Dacca, dated April 21, 


defendant No. 1 was that he was the sole 


mutwallt of the wakf property in question 
© 
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and he began to treat wakf property as his 
own and he did not properly look to the 
interest of the wakf. It was further stated 
that defendant No. 1 after having assumed 
the position of the sole mutawalli,mortgaged 
the wakf property and raised money for his 
own use in contravention of the termsof the 
wakfnama and against the directions and 
practices of the former mutawalli. In 
para. 13 ofthe plaint it was stated that 
defendant No.1 in collusion with defend- 
ant No, 2 transferred the wakf property to 
defendant No. 2 most wrongfully and 
illegally. In para. 14 an allegation was 
made to the effect that defendant No. 2 
procured the said defendant No. 1 todo 
various wrongful and unconscionable things 
with reference to the wakf property with 
full knowledge of the fact that the pro- 
perties had been permanently dedicated to 
the mosque referred to in the earlier part 
of the plaint. In para. 17 of the plaint it 
is stated that defendant No. 2 has been in 
possession of the wakf property and that 
rent, profits and income of the wakf 
propertiesare now being entitled for their 
own benefit and the mosque has thus been 
deprived of them, In para. 19 a very 
important statement is made to which 
prominent attention should be drawn for the 
purpose of determining the controversy 
raised in the present appeal. That state- 
ment is this: 

“That defendant No. 2 knowingly and fraudulently 
took possession of the wakf properties and has been 
utillising the income thereof in collusion with defend- 


ant No. l and hence both of them are liable to account- 
ing as trustees de son tort.” : 

An equally important statement or allega- 
tion is made in para. 20 of the plaint which 
runs to the following effect: 

“That defendant No. 2 is not abona fide purchaser 
for value without notice,and as such, is a constructive 
trustee of the wakf properties in his possession 
und is, therefore, legally liable to restore the posses- 
sion of the said properties to the legally appointed 
mutwallis.” 


On these relevant statemenis in the 
plaint relief was asked for as against 
defendant No.1 alleging as against him 
that he had been guilty of several breaches 
of trust which are enumerated in para. 22 
of the plaint, vide pp. 7 and 8 of the paper 
book. Plaintiffs’ prayers are contained in 
para. 25 of the plaint and it is necessary to 
refer to prayers (a) and (b), Prayer (a) is 
to the following effect: 

“That the defendants may be removed from position 
of trustees or muatwalliship de jure or de son tort or 
constructive.” 

Prayer (b) rans as follows: 

“That a mutawallt be appointed to take charge of 


ABDUL MAJID v. AKHÊAR NABI (CAL.) 


15910 


and administer the wakf properties, and the same 
may be vested in him,” 

This plaint was filed on December 1, 
1931, in the Court of the District Judge of 
Dacca. Summonses were served on the 
defendants fixing January 7, 1932, for 
settlement of issues. Both the defendants 
entered appearance and asked for time to 
file written statement. After another 
adjournment on March 10, 1932, the defend- 
ants ultimately filed two written statements. 
In the written statement of defendant No. 2 
one averment was made in para.13 which 
it is necessary to notice now although the 
question does not depend on what is stated 
in the defendant's written statement, for 
the matter in controversy before us has to 
be decided solely on the allegations in the 
plaint. But we refer to this paragraph to 
show how defendant No. 2 understood the 
allegations in the plaint made against him. 
Paragraph 13 of his written statement is to 
the following effect: 

“That defendant No. 2 not having taken upon 
himself the character of a trustee, rather having 
asserted hostile title to the alleged trust, he cannot be 
treated as trustee de jure or de son tort or con- 
structive,and the suit as such is not maintainable 
against him.” 

After the filing of this written statement 
it appears that on March 23, 1932, the matter 
came up before the District Judge who after 
hearing the Pleaders recorded the following 
order: 

“Pleaders heard. The defendants deny that the 
property is a public trust at all and contend that it 
istheir private property, The suit -cannot proceed 
unless the plaintiffs obtain a declaration that the 
property is trust property. It is perfectly true that 
such a suit would be instituted in the Gourt of the 
Subordinate Judge. But this Court has jurisdiction 
over the property and no useful purpose would be 
served by compelling the plaintifis to institute two 
suite. The plaintiffs are directed to amend their 
plaint and pay court-fees within a month, failing 
which the suit will be dismissed.” 


This order is numbered 5 and dated 
March 21, 1932. On April 21, 1932, the 
plaintiffs applied for time, and as the 
Pleaders were not present, the application 
for time was refused and the suit was dis- 
missed in accordance with O. V, dated 
March 21, 1932. It is against this order dated 
April 21, 1932, which isreally a conse- , 
quential order on the one passed on March 
21, 1932, that the present appeal has been 
brought, and it has been contended before 
us that the learned Judge has committed an 
error of law in dismissing the suit on the 
failure of the plaintiffs ia furnishing the 
necessary court-fees after amending their 
claim in the manner suggested by the 
Oourt. The order of the learned District 
Judge is a very cryptic order and extremely 
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brief, and wedo not actually know under 
what circumstances the suit was dismissed. 
All that we can get from the order is that 
the learned Judge was of opinion that 
unless the plaintiffs could obtain a declara- 
tion that the property was trust property, 
the suit could not proceed. The nature of 
the trust was disputed by the defendants, 
and the issue which might have to be 
determined in the suit was asto whether 
the trust is a public charitable trust within 
the meaning of s. 92, Civil Procedure Code. 

In support ofthe appeal it has been 
contended on behalf of the appellants 
that in a suit under s. 92 it is competent 
for the Court to decide the question as 
to whether the trust in respect of which the 
“suit is brought is a public charitable trust 
or not soas toattract the applicatiomof s. 92, 
Civil Procedure Code,and that a separate 
suit for the declaration that the property is 
a trust property is not necessary. This 
position has not been disputed on the 


other side, and authorities were shown that. 


in a suit such as this, an issue may be 
raised as to whether the trust was a trust con- 
templated by s. 92, Civil Procedure Code. 
But the;argument before us has centred 
on two questions: (1) it has been said that 
as defendant No. 2 is an alienee in res- 
pect cf the trust property, and the property 
has been sold to him, the suit is not under 
8. 92 because where a stranger to a trust has 
been added as party to a suit which is 
purported to have been brought under s. 92 
the suit loses its character as such. In 
other words it is said that it falls outside 
the range of s. 92 as soon as a stranger to 
the trust has been made a party 10 the 
suit. Numerous authorities have been 
placed before us. There has been some 
divergence of opinicn between different 
High Courts, more particularly the High 
Courts of Allahabad and Bombay cn this 
question. i 
But it has been consistently held through- 
out in so far as this High Court is cón- 
cerned, that a strangcr to a trust is neither 
a necessary nor a plcper party to a suit 
under s. 92, Civil Procedure Code. We 
“may refer in this connection to the very 
early case on this point of Budh Singh 
Dhudhuria v. Niradbaran Roy (i). At 
p. 437* or the report Asutosh Mukerji, J., 
after dealing. with the contention whether 
under s. 582° of the Code of 1882 which 
corresponds to s. 92 of the present Code, a 


suit for the dismissal of a trustee and for 
d) 20 L J 431, : 
“*Page of 2 O, L. J [Ed] 
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the recovery of irust prcperty from the 
hands of a third party to whom the same 
has been improperly alienated is within 
the scope of that section, notices the diverg- 
ence of opinion on the question. After 
considering the divergence of opinion the 
learned Judge found himself wholly unable 
to accept the view, namely, that decree 
for the recovery of trust property from the 
hands of a stranger to whom it has been 
improperly alienated may be made in a 
suit instituted under s. 539, Civil Proce- 
dure Code. The learned Judge said: 

“It ig reasonably clear that a decree for the rex oval 

of a trespasser does not come within the scope 
of clauses (a) to (e) s. 539 nor is it comprehended, I 
think, in the general clause which speaks of a decree 
granting such further or other relief as the nature 
of the case may require,” 
This was undoubtedly a case of ejectment 
of a trespasser and it was held that if a 
suit to eject a trespasser does not fall within 
the purview of s. 539, Civil Procedure Code, 
the claim for precisely the same purpose 
cannot be joined with a claim for adminis- 
tration of the trust under that section. 
Towards the end of the judgment Mookerji, 
J., observed as follows: 

“That an alienee was transferee from the original 
transferor who was neither a necessary nor a proper 
party to the suit.” 

It is contended on behalf of the appellant 
that these observations are too wide. But 
these observations were followed in sub- 
sequent cases as will presently be shown. 
Reference may be made to another case of 
this Court, namely the case of Gholam 
Mowlah v. Ali Hafiz (2), where Sir Lancelot 
Sanderson, C. J., Woodroffe, J. and Mooker- 
ji, J., affirmed the view taken in the 
case reported in Budh Singh Dhudhuria v. 
Niradbaran Roy (1) just cited. Mookerji, 
J , said that he need not repeat the grounds 
on which he based his view in that case 
where he held that suits for recovery of 
possession of trust properties from third 
parties, for instance, from trespassers and 
from the transferees from the trustees, were 
not within the scope ofs. 539, Civil Pro- 
cedure Code of 1882, which has been sub- 
sequently replaced by s. 92 of the Code of 
1908, So far as this Court is concerned, 
this is the view which has been con- 
sistently taken. In this case there was 
no prayer for ejectment of defendant No. 2, 
But the question surely is to be decided on 
the pleadings es to whether the trust is a 
public charitable trust within the meaning 
of s. 92, Civil Procedure Code, and whether 
such a declaration can in this case be made 
ie O L J 4; 47 Ind, Oas. 111; A I R 1918 

al, 1, 


fra 
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when the. transferee is a stranger to the 
trust so as to be binding on the alienee. 
Opinions of various High Courts are collect- 
ed together in Sir D. F. Mulla’s commentary 
on the Civil Procedure Code, at p. 307 of the 
10th edition (1934). The learned commenta- 
tor says this: l 

“All High Courts are agreed thatin a suit such 
as the above (suit under s. 92) a decree cannot 
be passed against the alienee directing him to 
deliver possession of the property to the plaint- 
ifs, though he is a party to the suit as such 
relief is neither specifically mentioned in the 
section nor implied in clause (h) and that the 
remedy of the newly appointed trustee is to in- 
stitute a separate suit for possession against 
him. The proposition that the Court has no 
power under this section to pass a decree against 
an alienee directing him to deliver possession to 
the plaintiffe is in accordance with a recent 
ruling of the Privy Council where it was held 
that a relief or a remedy against third persons, 
that is strangers to the trust, was not within the 
scope of this section.” 

The learned author relies in this con- 
nection on the case of Abdul Rahim v. 
Abu Mahomed (3). Then the learned com- 
mentator gives his own opinion regarding 
the power of Court to make a declaration 
and submits that 

“The Court has also no power under this section 
to make a declaration that the property in suit 
is not trust property so as to bind the alienee, 
such a relief also being outside the scope of the 
section,” 

There is a very recent decision of Sir 
Arthur Page, ©. J., of Burma, where all 
the cases on this point are exhaustively 
reviewed and the learned Chief Justice 
has held that the plaintiffs in a suit framed 
under s. 92 are not entitled to claim against 
strangers to the trust either a declaration 
of title or possession or any other relief, 
and a suit under s. 92 in which a claim 
for relief which the Court is competent to 
decree in such a suit entails a clear mis- 
joinder both of parties. and of causes of 
action and unless the plaint is amended 
the suit cannot be sustained. The case 
referred to is the case Johnson Po Min v. 
U Ogh (4). This view also seems to be 
in consonance with what has been main- 
tained by this Court in .so far as this 
point is concerned. But the learned Ad- 
vocate for the appellant has sought to argue 
that the present case is distinguishable 
from the Rangoon case and the cases 
taking the same or similar view seeing 


(3) 551 A 96; 101 Ind. Cas, 361; AIR 1928 P O 16; 
650519;9P 1,T 65,1 LT 40 Cal, .9; 27 L W 339; 
320 WN 482; 26A LJ 464;54ML J 609; 30 Bom, 
R L774; 48 C LJ 55 (P O). 

(4) 10 R 342; 140 Ind. Cas, 317; A IR 1932 Rang. 
432; Ind. Rul, (1932) Rang, 231. 
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that this is not a case of alienation pure 
and simple or of bona fide purchase for 
value without notice of the trust. On the 
other hand it is argued that this is a 
case where according to the allegations 
made in the plaint the purchase was made 
by defendant No. 2 with full Knowledge 
of the trust. The position of defendant No. 2 
is that he is a constructive trustee, and 
the appellant argues, and in our opinion 
rightly, that the case of a constructive 
trustee de jure trustee, or trustee de son 
tort is covered by the provisions of e. 92, 
Civil Procedure Code. Mr. Bose for the 
respondents has, however, contended in 
reply that there is no case of constructive 
trustee here, for since the moment of his 
purchase the defendant ceased to act as 
a constructive trustee to act in the 
interest of the trust. The question really 
does not depend on that circumstance, for 
according to the authorities to which we 
shall presently refer, the allegations made 
in the plaint do constitute defendant No. 2 
a constructive trustee. We may refer in 
this connection to the law with reference 
to constructive trusts as has been sum- 
marized in Underhill’s Law of Trust and 
Trustee, where the learned author refers 
to a number of cases which really do 
support the view stated above, namely 
where a stranger to a trust receives money 
or property from the trustee which he 
knows, (1) to be part of the trust estate, 
and (2) to be paid or handed to him in 
breach of the trust he is a constructive 
trustee of it for the persons equitably en- 
titled but not otherwise: See p. 182 cf the 
eighth edition of Underhill Law of Trusts 
(1926). The learned author has referred y 
in support of this proposition to a number’ 
of cases to which reference may be made 
Barnes v. Addy (5), In re Spencer (6); In re 
Blundell, Blundell v. Blundell (7) at p. 381; 
Soar v. Ashwell (8); Thomson v. Clydesdale 
Bank (9) end In re Barney Barney v, Bar- 
ney (10). Our attention has also been drawn 
lo a passage in Lewin's well-known treatise 
on the Law of Trust. We are referred 
in particular to a passage at p. 205 and 
to another passage at p. 877, Edn. Liof . 
avenge 9 Ch 244; 43 L J Oh. 513; 3) L T 4; 22 W 
~ (6) (8881) 51 L J Ch. 271. oF 

(7) (1888) 40Ch D 370; 57.L J Oh, 730; 58 L T 933; 
36 W R179. i 

(9) (Baoa Q B 390; 4 R 602; 60 L T 585; 42 W 

9 


(931893) A C 282; 62 L J P O 91;1 R 255; 69 L 
15 


T 156. - 
(10) (1892) 2 Ch, 265; 61 L J Oh. 595; 67 LT 23) 
40 W R 637, ‘ 
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the work. At p. 877 where the question 
has been more elaborately discussed, the 
learned author states the:law thus: 

“But if the alienee be a purchaser of the estate 
as its full value, then (subject as aforesaid) if 
he takes with notice of the trust, whether the 
notice be actual or constructive, he is bound to 
the same extent and in the same manner as the 
person of whon he purchased even though the 
conveyance was made to him ..,. ." 


The learned author cites cases in su pport 
of this propositicn. Therefore looking to 
the averment of the appellants in the 
pleadings defendant No. 2 is a constructive 
trustee of the wakf property. The suit can- 
not be said on the allegations made in 
the plaint not to be one falling within the 
provisions of s. 92, Civil Procedure Code. 
The suit is maintainable without payment 
of ad valorem court-fee for the declaration, 
In these circumstances the proper order 
to make is to set aside the orders’ of the 
District Judge dated March 21, 1932, as 
well as April 21, 1932, which last order is 
really the final order and to direct that 
the case be sent to the District Judge in 
order that he may try the suit in accord- 
ance with law. We do not and indeed we 
cannot express any opinion as to truth or 
otherwise of the allegations made in the 
plaint on which it is claimed that defend- 
ant No. 2 isa constructive trustee. That 
is a matter of evidence. All that we can 
say is that the allegations, if proved, are 
quite sufficient in law to bring the suit 
under the provisions of s, 9?, Civil Pro- 
cedure Code. : 

The appellants are entitled to get their 
costs in this appeal. The hearing fee is 
assessed at five gold mohurs. 

_ Rau, J.—I agree. 
"D. A Appeal allowed, 


~A 
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ALLAHABAD HIGH COURT 
Letters Patent Appeal No. 102 of 1934 
October 18, 1935 
SULAIMAN, O. J. AND Bennet, J. 

B. SHEO NARAIN—Pvaintirr— 
APPELLANT 
VETSUS 
Tae TOWN AREA PANCHAYAT, 
CHHABRAMAU=DEFENDANT 
— RESPONDENT 
Civil Procedure Code (Act V of 1908), s. 9—Condi- 
tions as to applicability—Suit of a civil nature, 
meaning of—Suit against Town Area Panchayat 
for declaration that assessment of town tax on 
plaintiff is illegal and ultra vires — Whether falls 
within jurisdiction of Civil Court—U. P. Town Áreas 

Act {I of 1914), s3. 14, 15, 18, 
Forsthe applicability of s. 9,” Oivil Procedure 
Code, two-.points have to be considered, first, whe- 
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ther the suit is of a civil nature and whether 
there is any provision of the Code which would 
bar the exercise of jurisdiction by the Civil Courts 
provided the suit were of a civil nature, 

Suite are of a civil nature if they are suits 
between subject and subject dealing with civil 


rights. 
A suit against the Town Area Panchayat 
for a declaration that the assessment of 


town tax on the plaintiff is illegal and ultra vires 
being beyond the scope ofthe powers conferred on 
a panchayat by law, that the defendant be restrained 
by a perpetual injunction from realising the said 
tax, from the plaintiff, is not a suit between subject 
and subject but between a subject and a branch 
of Local SelfGovernment, and it does not deal 
with civil rights but it deals with the question of 
taxation. Further, by the provisions of ss. 14, 18 
(1) of the U.P. Town Areas Act, the jurisdiction 
of the Civil Court is barred and s. 15(4) states that 
the assessment when confirmed by the District 
Magistrate shall not be liable to alteration except 
under the provisions of the Act, Consequently, the 
suit is not within the jurisdiction of the Civil 
Courts. ; 

Oase-law discussed. Kameshwar Prasad v. Chair 
man of the Bhabua Municipality (l), distinguish- 
ed. 

L. P. A. against the order of Mr. Justice 
Young, dated March 14, 1934. 

Mr. Krishna Murari Lal, for the Appel- 
lant. 


Mr. G. S. Pathak, for the Respondent. 


Judgment.—This is a Letters Patent 
Appeal by one B. Sheo Narain against a 
decree of a learned Single Judge of this 
Oourt confirming the decrees of the two 
lower Courts dismissing the suit which the 
appellant has brought against the Towa 
Area Panchayat of Chhibramau. The suit 
as brought by the appellant asked for a 
declaration that the assessment of town 
tax on the plaintiff is illegal and ultra 
vires being beyond thescope of the powers 
conferred on a punchayat by law, that the 
defendant be restrained by a perpetual 
injunction from realising the said tax of 
Rs. 36 from the plaintiff. Now the learn- 
ed Single Judge of this Court and the 
Courts below have held that thie is a suit 
which is not within the jurisdiction of the 
Civil Courts. The suit was broughtin the 
Court of a Munsif. Section 9 of the Civil 
Procedure Code provides as follows :— 

“The Court shall (subject tothe provisions here- 
in contained) have jurisdiction to try all suits of 
a civil nature excepting suits of which their cogni- 
zance is either expressly or impliedly barred.” 

This shows that there are two points for 
consideration : firstly whether the suit is of 
a civil nature, and secondly whether there 
is any provision of ths Code which would 
bar the exercise of jurisdiction by the 
Civil Courts provided the suit were of a 
civil nature. We shall first deal with the 
7 LJ 
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question of whether the suit is of a civil 
nature. In our opinion, suits are ofa civil 
nature if they are suits between subject 
and subject dealing with civil rights. The 
present suit is not between subject and 
subject but between a subject and a branch 
of Local Self-Government and it does not 
deal with civil rights but it deals with 
the question of taxation. Learned Counsel 
has not shown any ruling in which it has 
been held that a Civil Court can deal 
with this question of taxation by Govern- 
ment or by a local self-governing body with 
the exception of Kameshwar Prasad v. 
Chairman of the Bhabua Municipality (1). 
This ruling, however, did not deal with 
the general question under s. 9 of the Civil 
Procedure Code and merely deal with the 
particular question as to whether there was 
a bar or not under the particular Bengal 
Municipal Act, III of 1€84, as amended by 
Act 1V of 1894. We are, therefore, of 
opinion, that learned Counsel has failed to 
show thatthe Civil Courts have jurisdic- 
tion in a suit of the present nature. 
the second point which arises from s. 9, 
is that the section is expressly subject to 
the provisions herein contained. One of 
the provisions herein contained iss. 4 of 
the Civil Procedure, sub-s. (1) which states: 

‘In the absence of any specific provision to the 
contrary, nothing in this Code shall ke deemed 
to limit or otherwise affect any special or local 
Jaw now in force or any special jurisdiction or 
power conferred, or any special form of procedure 


prescribed, by or under any other law for the 
time being in force ” 


Thatis if there is any special jurisdic- 
tion or power conferred in any special or 
local law then that subject is barred from 
the juriediction of the Civil Courts, In 
the ruling already quoted the question 
before the Court was whether there was 
such a power in the Bengal Municipal 
Act. We are not concerned with that 
question. Weare now concerned with the 
question whether there is or is not a power 
inthe United Provinces Town Areas Act, 
U. P. Act II of 1914. That Act provides in 
s. 14, that the panchayatshall determine the 
amount required to be raisedin any town 
area for the purposes of the Act, and the 
amount so determined shall be raised by 
the imposition of a tex to be assessed on 
the cccupiers of houses or lands within the 
limits of the tcwn area according either 
to the circumstencesor tothe annual value 
of the houses ard lands occupied by them 
as the panchayat may determine. Sec- 
tion 15, provides that the panchayat shall 


o(1) 27 O 849, 
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prepare a list of the persons liable to pay 
ihe tax imposed under s. 14, and of the 
amounts to be paid respectively by such 
person, that such assessment shall be sub- 
ject to confirmation by the District Magis- 
trate and in sub-s. (4) 

“An assessment when confirmed by the District 
Magistrate shallnot be subject to alteration except 
upon revisionof the assessment list under sub-s. (2) 


or in pursuance ofan order passed in appeal under 
the provisions of s. 18.” a 

There is here a clear provision that there 
shall be no alteration except in accord- 
ance with an order passed in appeal under 
s. 18. Section 18 (1) provides : 

“An appeal against the assessment or levy of 
any tax shall lie to the District Magistrate or to 
such Magistrate as he may appoint in this be- 
half.” 


Learned Counsel argues that the question 
which’ he desires to raise is whether his 
client is liable for this tax at allor not, 
and he argues that such a question would 
not come under s. 18 (1). He did in fact 
bring an appeal before the District Magis- 
irate under that section and he lost his. 
appeal. The argument is that the appeal 
under that section deals only with the 
question of assessment or levy and that 
the point which he desires to raise is 
something different. We are of opinion 
that the point which he desires to raise 
does come under words “assessment or 
levy” and that those words cover the ascer- 
tainment of what persons shall pay the 
tax and what shall be the amount of the 
tax they shall pay. Now, in our opinion, 
there is a clear provision for the jurisdic- 
tion of the panchayat to assess this tax and 
of the District Magistrate to be the sole. 
authority in appeal, and it is clearly pro- 
vided in s. 18 (4): i 

“The decision of the appellate authority pres- 
cribed in sub-s. (1) of this section shall be final and 
shall not be called in question in any Oourt,” 

Clearly by these provisions the juris- 
diction ofthe Civil Court is barred. The 
sub-s, (4) of s. 15, also as already men- 
tioned states that the assessment when 
confirmed by the District Magistrate shall 
not be liable to alteration except under 
ihe provisions of the Act. Now learned 
Counsel has relied on certain rulings as 
follows :— 

In Ata Karim v. Municipal Board, Fateh- 
pur (2), there was a case where it was held 
that the Civil Court could interfere with 
the act of a Municipality. But that wasa, 
question of making constructions. In Mu- 
nicipal Board of Ferozabad v. Bhola Nath 

(2) A I R 1929 All, 756; 119 Ind, Cas, 248; Ind, 
Rul, (1929) All, 1000, i 


1933 


(3), there was a decision that the Civil 
Court had jurisdiction in regard to a mat- 
ter of a demolition, In Abdul Aziz v. 
Municipal Board of Pilibhit (4), there was 
a similar decision in regard to the matter of 
determining the course of a drain. None 
of these decisions lay down that the Civil 
Courts have any jurisdiction in regard to 
the question of the assessment or levy or 
taxation by a local self-governing body. 
On the other hand it has been held by 
this Court that no such jurisdiction exists 
in the Civil Courts in the question of a 
Cantonment Board. This is reported in 
Cantonment Board, Agra v. Kanhaiya Lal 
(5), and it was laid down that the juris- 
diction of the Civil Court is excluded in 
all matters relating to any valuation, as- 
Sessment, liability to assessment or taxa- 
tion by a Cantonment Board. In Muni- 
cipal Board, Benares vy. Krishna and Co. 
(6) it was held that in view of the pro- 
visions of s. 164 of the Municipalities Act 
a suit did not lie in the Civil Court for 
refund of octroi which had been assessed 
by the Municipal Board on goods imported 
the suit being brought on the ground that 
the goods were not in fact assessable or 
that the amount of assessment was exces- 
sive. The provisions of s, 164 of the U. P. 
Municipalities Act of 1916 were similar to the 
U. P. Town Areas Act with which we are 
concerned in the present case. The slight 
difference in the wording of s. 164, which 
states : 

“No objection shall be taken to a valuation or 
assessment nor shall the liability of a person tobe 


assessed or taxed be questioned in any other manner 
or by any other authority than is provided in this 
ct” 


does not, in our opinion, differentiate 
these provisions from the provisions which 
we have quoted in the Town Areas Act. 
There is also a similar ruling of a Bench 
of this Court in 8. A. No. 1166 of 1931 
Municipal Board of Muttra v. Radha 
Rawan. That was a suit for an injunc 
tion to restrain the Municipal Board from 
selling the property of the plaintiffs which 
had been attached for the non-payment 
of water tax. It was held by the Bench 
that no suit lay as the provisions ofs. 164 
(2) of the Municipalities Act barred the 
jurisdiction of the Civil Court. 

For these reasons we consider that the 
decision of the learned Single Judge of this 


(3) A IR1927 All. 432; 161 Ind. Cas, 446, 

(4) 2 ALJ 229, ` 

(5) (1933) A L J 162; 144 Ind. Cas, 1016; AIR 
1933 All. 163; 6 RA 31. 

(6) (1935) ALJ 635; 156 Ind, Cas, 281; 7 RA 
1060; AIR 1935 All, 760, 
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Court was correct and we dismiss this Letters 
Patent Appeal with costs. 
N. Appeal dismissed. 





MADRAS HIGH COURT 
Civil Revision Petition No. 365 of 1930 
January 25, 1935 
Stong, J. 
SIVARAMA PILLAI AND OTHERS 
—PETITIONERS 


VETSUS 
GANESARATHNAM PILLAI AND OTHERS 


—RESPONDENT3 

Civil Procedure Code (Act V of 1908), O. T, r. 10 — 
Suit on title—Stranger claiming adverse title, whether 
entitled to be made party—Déirection as to costs, 

The plaintifisued his vendor and a tenant for 
possession of land sold to the plaintiff. A third party 
claiming that he was entitled to one-half of the 
property sought to be made a party. He had also 
instituted a suit against the parties to the present suit 
claiming one-half : 

Held, that it was a proper case for joining the 
applicant asa party to the plaintiff's suit to avoid a 
possible conflict of decisions, but the trial Court 
should so provide that the plaintiff should not bs 
prejudiced in the matter of costs, Yelamanchili 
Pitchayyav. Yelamanchili Rattamma (1) and Vydia- 
nadayan v Sitaramayyan (2), referred to. 

P. under s. 115 of Act V of 1908, 
praying the High Oourt to revise the 
order of the Court of the Subordinate Judge 
of Trichinopoly, dated October 23, 1929, 
and made in I. A. No, 1405 of 1929 in 
O. S.No. 54 of 1922. 


Mr. N. Gopala Menon, for the Petitioner, 

Mr. V. Ganapathi, for the Respondent. 

Order.—In this case a purchaser sues 
his vendor and a tenant for possession 
of the subject-matter of the sale, A third 
party applies to be made a party alleging 
that the vendor was not entitled to sell 
the whole which, according to him, is joint 
family property in which the defendant is 
entitled to one-half. That third party had, 
beforethis suit, brought an action against 
the present plaintiff, the present lst de- 
fendant (tenant) and the present 2ad de- 
fendant (vendor) claiming half the property. 
It will thus be seen that inthe one case 
all the necessary parties are before the 
Court and in the other case they are not. 
If the two cases are not tried together or 
are not consolidated, the result will be 
that there will be two judgments and, 
owing to the differences in the matter in 
dispute, one judgment may go to one Ap- 
pellate Court and the other judgment to 
another Appellate Court and, as a conse- 
quence, conflicting decisions might conceiv- 
ably be arrived at and it might be des 
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cided in the result that the plaintiff in this 
case is entitled to possession against the 
tenant and the plaintiff in the other case 
is entitled to possession against the tenant 
as to half. It is,in my opinion, to avoid 
any such difficulties as this that O. I, r. 10, 
Civil Procedure Code (which is the same 
as O. XVI, r. 11 of the Rules of the Supreme 
Court) enables the Court to add a third 
party where it is necessary so to do in 
order to enable the Court effectually and 
completely to adjudicate and settle all the 
questions involved in the suit. It is true 
that the principal reason for that order is 
to avoid multiplicity of actions and in 
this case it would have been much better 
had the plaintiff joined the defendants and 
the respondent in one action. The diff- 
culty in the way ofso doing is to be found 
in the fact that the present respondent had 
already brought a suit. Another possible 
way of dealing with the position would 
have been to consolidate the suits. The 
new rule as to consolidation in this Presi- 
dency is, however, ofa somewhat limited 
application and I am not satisfied that it 
would meet the present case to consoli- 
date these two actions. The third alter- 
native is to join the respondent. The 
learned Judge has decided that thisis a 
proper case for joining the respondent. In 
England it has been decided that, where 
Tights to property arein dispute, persons 
having legal title should be represented 
(see notes toO. XVI, r. 1 and O. XVI, 
r. 11, of the Rules of the Supreme Oourt). 
There is also authority in this Presidency 
and in particular Yelamanchili Pitchayya 
v. Yelamanchilt Rattamma (1) and Vydia- 
nadayan v. Sitaramayyan (2), to justify 
the joining of the respondent as defend- 
ant in this suit. However, there is some- 
thing to besaid for the petitioner's posi- 
tion that heshould not as the consequence 
of the joining of the respondent, be pre- 
judiced in the matter of costs. The res- 
pondent is already a party toa suit that 
would,as to half of the subject-matter of 
the sale, decide the matter as between 
him and the petitioner. The petitioner is 
now having thrust upon him the same party 
in a suit that he is bringing his vendor and 
the tenant and,in my opinion, he should 
not, a8 a consequence of that addition of 
this respondent as party in that suit, have 
imposed upon him any further burden as to 
costs. This addition is made in order that 

(1) 115 Ind. Cas. 340; 55 M L J 856; 29 L W56; A 
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the Court may properly work out the rights 
as between the parties and to avoid a possi- 
ble conflict of decisions and the trial Court, 
should in my opinion,in dealing with the 
matter of costs,so provide that the plaintiff 
will not, in any event, be put to more 
expense as regards costs as a consequence 
of the joinder of the respondeut. The pe- 
tition accordingly fails, but I make no 
order as to costsin so faras I have to 
some extent varied the order of the lower 
Court by adding this discretion as to costs. 
A. Order accordingly. 





ALLAHABAD HIGH COURT 
Oriminal Appeal No. 203 of 1935 
July 29, 1935 
Bennet, J. 

SRI KISHEN—APPELLANT 
versus 
EMPEROR—Opposite Party 

Criminal Procedure Code (Act V of 1898), ss, 298 (2), 
297—Omission of Judge to tell jury on every occasion 
of expression of opinion that they were sole Judges of 
fact—Making such statement at end of charge— 
Sufficiency of—Absence of defence evidence—Judge 
discussing prosecution evidence only—Charge, if can 
be called one-sided—Statement that there was no reason 
to disbelieve prosecution witnesses—Held, did not con- 
stitute misdirection, 

In charging the jury, it is not necessary for the 
Judge on every occasion on which he expressed his 
opinion ona point of fact to tellthe jury that they 
were sole Judges of questions of fact. It is sufficient 
if he makes that statement quiteclearly to the jury at 
theend ofthe charge. [p. ‘01, col. 2.] 

Under s. 297, Oriminal Procedure Code, the Judge 
must sum up the evidence for the prosecution and 
defence. When there is no evidence for the defence, 
only the evidence for the prosecution remains to be 
summed up. Consequently, &@ discussion of the 
prosecution evidence only cannot go to characterize 
the chargejas a wholly one-sided charge, [p. 902, col. 1.] 

Where there is no defence evidence the Judge is 
rightin drawingthe attention of the jury to the 
fact that there was no evidence to contradict the pro- 
secution evidence. His statement in the charge that 
there was absolutely no reason todisbelieve the 
prosecution witnesses, does uot constitute misdirec- 
tion. [p. 902, cots. 1 & 2.] , 

Or. A. from an order of the Sessions 
Judge, Allahabad, dated February 26, 1935. 

Mr. K. D. Malaviya, for the Appellant. 

The Government Pleader and Mr. 

Kumuda Prasad, for the Crown. 


Judgment.—Thisis a criminal appeal 
on behalf of one Sri Krishen who has been 
convicted by a jury and sentenced by the 
learned Sessions Judge of Allahabad under 
s. 408, Penal Oode, on 2 charges to 5 years’ 
rigorous imprisonment and fineof Rs. 500 
and in default, six months’ further rigorous 
imprisonment on each charge. The point 
which have been taken by learned Counsel 
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for the appellant are that there was mis- 
direction tothe jury. In ground No. 1 it 
was alleged that the Judge did not even 
tell the Jury that they were Judges of 
evidence and facts. This, however, is 
admitted to be inaccurate ason the last 
page of the judgment the Judge clearly 
stated tothe jury: 

“Youhave to Judge from the circumstances and 
evidence referred to above whether the guilt of the 
accused is proved beyond reasonable doubt .. . If 
you entertain any reasonable doubt as to the guilt of 


the accused Sri Kishen he is entitled to the benefit of 
the doubt.” 


The case, therefore, is distinguished from 
the ruling relied on by learned Counsel in 
Natabar Ghose v. Emperor (1), as in that 
ruling it is stated on page 533*: 

“He has made no reference to the separate function 
of the Jury as the sole Judge of fact.” 

Learned Counsel also alluded to 
Khijiruddin Sonar v. Emperor (2), at p. 376+, 
where the duty of a Judge in making a 
charge to a jury was laid down—a passage 
with which I agree. The particular 
passages which are stated to be objection- 
able are as follows: (a) On p. 57: “There 
is absolutely no reason to disbelieve Ram 
Prasad and Kunjbehari Lal.” Now under 
the Criminal Procedure Code, s. 297, it is 
the duty of the Judge to sum up the evi- 
dence for the prosecution and defence, and 
in s. 298 (2) it is provided: 

“The Judge may, if he thinks proper, in the course 
of his summing up, express to the jury his opinion 
upon any question of fact, or upon any question of 
mixed law and fact, relevant to the proceeding.” 


The point which was in issue was 
whether when money was received from 
the Imperial Bank of India, Allahabad, 
by the Kayastha Pathshala Intermediate 
College, the money was put in charge of the 
accused who was the accountant of the 
Pathshala or not. Evidence for the prosecu- 
tion that it was put in his charge was given 
by Ram Prasad and Kunjbehari Lal. Their 
evidence is corroborated by the evidence of 
Narbada Prasad, cashier of the Imperial 
Bank, and Mr. Gokul Chand, late principal, 
and also by certain cash slips. Now, it 
was the duty of the Judge to set out the 
prosecution evidence on this point to the 
jury and he did so. It was his further 
duty to set out any evidence on the point 
tendered by the defence, and if there was no 
such evidence, to say so, Learned Counsel 


D 35 O 531; 7 O LJ 599;120 W N 774; 8 Or. L 
(2) 53 O 872; 92 Ind. Cas, 442; 27 Or. L J266; 420 
L J 504, 
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admits that there is no such evidence, 
There is merely a denial by the accused on 
p. 45 that Ram Prasad and Kunjbehari Lal 
made over these particular amounts to him. 


-This denial has been mentioned by the 


Judge at the bottom of p. 58. 

The Judge, therefore, was right in draw- 
ing the attention of the jury tothe fact 
that there was no evidence to contradict 
this evidence for the prosecution, It was 
further the duty of the Judgeto point out 
that there was nothing shown in cross- 
examination of the witnesses for the 
prosecution which would discredit their 
evidence within the meaning of the 
Evidence Act. Ido not consider that the 
Judge meant to indicate any more than 
these points by his expression: “There is 
absolutely no reason to disbelieve Ram 
Prasad and Kunjbehari Lal.” I under- 
stand him to mean, and I think that the 
jury would understand him to mean, that 
there was no evidence by the defence to 


contradict their evidence on this point and 


further that their evidence had not been 
discredited in any way by .cToss-examina- 
tion. The next passage complained of is 
on p. 58 dealing with thesame matter and 
is as follows; f 

“In addition to the evidence referred to above, a 
look at the cash slips Ex. MM, dated April 13, 1928, 
and Ex. NN, dated November 3, 1928, leaves no doubt 
that Sri Kishen was the sole accountant in charge of 
the cash in hand, and used to keep the money in his 
charge.” À 

It appears to me that the argument in 


regard to this is similar and that the Judge 
was within his rights under s. 298 (2) in 
expressing his opinion on this question of 
fact to the jury. Learned Council 
suggested that the jury might have mis- 
understood this expression of opinion and 
might have thought that they were bound 
by the opinion of the Judge on this point 
of fact. I do not think it was necessary 
for the Judge on every occasion on which 
he expressed his opinion on a point of fact 
to tell the jury that they were sole Judges 
of questions of fact. He did make that 
statement quite clearly to the jury at the 
end of his charge in the passage which I 
have already quoted. The next point is on 
p. 59 and is in full: 


ig wastrue, the accused must have noted in 
Pada is the amount whieh remained with the 
rincipal, in the column provided for it. This plea is, 
Tatar. an afterthought to shirk the liability for the 
amounts in question. : h Nee f 
I think the Judge was right in giving his 
opinion that the omission to make a note in 
the zash book that a certain amount remain- 
ed with the principal indicated that the 
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plea that the principal retained certain 
amounts was an afterthought. The next 
point is on p.-62 and is as follows: 

- “When the prosecution proved that the amounts 
in question came to the hands of the 
accused and that he failed to account for it or deposit 
it in the Post Office or the Imperial Bank of India, 
itwas not necessary for the proseeutionto prove the 
actual mode of mis-appropriation, because it was 
best known to the accused only what he did with the 
amount,and the strong inference is that he retained 
the amounts entrusted to him and -has failed to 
account for it satisfactorily, This view is supported 
by Emperor v. Kadir Buz (3).” 

. Ido not see anything objectionable in 
this exposition of the law. The next objec- 
tion taken is that the Judge’s charge to the 
jury is wholly one-sided. Under s. 297, 
Criminal Procedure Code, the Judge;must 
sum up the evidence for the prosecution and 
defence. There was no evidence for 
defence, It, therefore, follows that only the 
evidence for the prosecution remained to be 
summed up and of course it will appear to 
bea discussion only of evidence for the 
prosecution, The next paragraph states: 

“That in view of the defence of the accused the 
learned Judge misdirected the Jury when he told 
them that they were not concerned in this case with 
the fact that the accused could not be expected to 
have retained large amounts from July 1, 1927, to 
March 28, 1928, as remarked in the auditor's report 
Ex, N.” 

The allegation in this ground is a mis- 
‘quotation of the judgment. The judgment 
contained the passage in inverted commas 
at the kottom of p. 60 and the top of p. 61, 
and proceeded to say: “But we are not 
concerned with all those items in this case.” 
What the Judge meant was that in the 
report of the auditor there were allegations 
that a large number of items had been mis- 
appropriated, Two only of those items 
formed the subject of the trial. The Judge 
was correct in telling the jury that the 
question of the other items was not before 
them. 

I see no reason to hold that there was any 
misdirection to the jury. As regards 
sentence, this accused was found not guilty 
by ajury on another charge and a reference 
was made by the learned Sessions Judge 
against that verdict of the jury in Criminal 
Reference No, 79 of 1935, which was allowed 
on April 24,1935. The Bench of this Court 
in that similar case of criminal breach of 
trust imposed a sentence of three years’ 
rigorous imprisonment and directed that it 
should be concurrent with the sentence of 
five years’ rigorous imprisonment in the 
present case. Iagree with the view of the 
© (3) SAL J 88;8 Ind. Cas. 687; 33 A 249; 11 Cr. L 
J 669. 
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Bench that a sentence of three years’ 
rigorous imprisonment for offences of 
this nature is sufficient and accordingly I 
allow this appeal to the extent that I 
maintain the conviction under s. 408, Penal 


- Code, and I reduce the sentences from five 


years’ to three years’ rigorous imprisonment 
on each count concurrently and the sentence 
of fine on each count of Rs, 500, and in 
default of payment six months’ further 
rigorous imprisonment will stand. The 
accused was granted bail by this Court, 
but was not released in view of the fact that 
a sentence of imprisonment was running 
against him, 
N. Sentence reduced. 


RANGOON HIGH COURT 
Criminal Appeal No. 982 of 1935 
August 24, 1935 
BAGULEY AND MAOKNEY, JJ. 

NGA MYE--APPELLANT 
i TETSUS 
; EMPEROR—Oppositz Party 

Penal Code (Act XLV of 1860), s. 302—Blows by 
rice pounder on head—Held, accused must be regarded 
to have intended to cause injury sufficient in ordinary 
course to cause death—Criminal trial—Sentence— 
Crime unpremeditated and in hot blood—Death 
penalty, propriety of. 

A man who deliverstwo blows in quick succession 
on or in the neighbourhood of the head with a heavy 
weapon such as arice pounder must be regarded, in 
the absence of any extenuating circumstance, to 
intend to cause injury sufficient in the ordinary 
course of nature to cause death, 

Where the crime is unpremeditated and committed 
in hot blood in the course of a dispute, the sentence 
of death is uncalled for. 

Cr. A. from an order of the Additional 
Sessions Judge, Pyapon, dated July 13, 
1935. 

Mr. J. C. Ray, for the Appellant. 

Mr. Ba Han, for the Crown, 

Baguley, J.—The appellant, Nga Mye, 
was convicted under s. 302, Indian Penal 
Code, and sentenced to death for the 
murder of one Aung Ba, The record is 
a most unsatisfactory one, not due toany 
fault on the part of the learned Judge, 
but simply by reason of the fact that it 


‘is perfectly clear that the witnesses have 


been going back on their original state- 
ments. They made statements in the 
Sessions Court and in the committal Court 
which are at variance with each other, 
and I have not the slightest doubt that 
the headman, Pyu Htwa, who isapparently 
a relation of the accused, has been doing 
his best to burk the case. Even he, 
however, admits that Aung Ba, after 
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ceiving the injury which caused his 
death, stated that he had been assaulted 
by Nga Mye. 

I do not propose to deal with the evi- 
dence recorded in any great detail. It 
is one of those cases in which one has 
to read between the lines as well as on 
the lines, and I have no doubt whatsoever 
in my own mind that what had happen- 
. ed was as follows: There was gambling 
going on Nga Mye’s house, and probably 
some liquor was being drunk. Aung Ba, 
either by gambling or by purchase, had 
become possessed of some counters, with 
which the game had been carried on, 
and he asked Nga Mye to give him cash 
for them. Nga Mye, for some reason, did 
not do so at once, and a quarrel arose. 
The by-standers intervened, and Aung Ba 
was pushed out of the house on the ground 
and Nga Mye was pushed in the opposite 
direction. Aung Ba, not satisfied with this, 
challenged Nga Mye to come down. Nga 
Mye accepted the challenge and jumped 
down; whereupon Aung Ba picked up a 
tice-pounder that was lying somewhere 
handy, a formidable weapon weighing 
more than 24 viss, and struck or struck 
at Nga Mye. He then dropped the poun- 
der and fled. Nga Mye, enraged by this 
action, and very possibly urged on by 
the shouts of his wife, picked up the 
pounder and went off in pursuit. He 
reached Aung Ba, struck him one blow 
that knocked him down, and struck him 
again when he was on the ground; he 
then returned. 

The injury which Aung Ba received on 
the head is described by the medical 
officer as necessarily fatal in the ordi- 
nary course of nature. The skull was 
slightly thinner than normal, but the 
medical officer was speaking of the ordinary 
course of nature. There were two injuries 
on the deceased, one a large bruise on the 
left side of the head, causing very considera- 
ble fractures of the skull, while the brain 
matter within was bruised, and there 
was extensive haemorrhage beneath the 
membrane of the brain; the other injury 
was a swelling on the left side of the 
neck, which bruised the tissues and caused 
extravasation of blood toa depth of 24 
inches. It is a wonder that no bone was 
broken by a blow of this nature. 

A man who delivers two blowsin quick 
srccession on or in the neighbourhood of 
the head with a heavy weapon must be 
regarded, in the absence of any extenuat- 
ing circumstance, to intend to cause injury 
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sufficient in the ordinary course of nature 
to cause death. The question is whether 
the appellant must be found guilty of 
murder or not. In my opinion the con- 
viction for murder seems to be justified. 
Originally, no doubt, the quarrel was 
mutual, and probably one was as much to 
blame as the other, but there is evidence 
that when the parties were separated, Aung 
Ba did not make any attempt to rush 
up to where Nga Mye was, whereas Nga 
Mye came down to fight him. The fact 
that Aung Ba hit (or hit at) Nga Mye 
then can scarcely be regarded as provoca- 
tion, because Nga Mye induced the pro- 
vocation by jumping down from the house 
after the two men had been effectually 
separated. When Aung Ba dropped his 
pounder and fled, he was, to the knowledge 
of Nga Mye, unarmed, and Nga Mye, in 
taking up this weapon and pursuing him, 
cannot be said to have caused deathina 
fair fight by mutual consent without 
taking advantage of his assailant in an 
unfair or cruel manner. This being the 
case, there seems no way of reducing the 
crime to anything less than murder, but 
in view of all the circumstances of the 
case, and the fact that the crime was unpre- 
meditated, committed in hot blood in the 
course of a dispute, Ido not think that 
the sentence of death is called for. I would, 
therefore, confirm the conviction, but reduce 
the sentence to transportation for life. 
Mackney, J.—I agree. 
D. Order accordingly. 





ALLAHABAD HIGH COURT 
First Civil Appeal No. 148 of 1931 
October 1, 1935 
SULAIMAN, C.J. AND BENNET, J. 
MAHENDRA SINGH— PLAINTIFE— 
APPBLLANT 
versus 
SHANKAR DAYAT, SINGH—DzErenpant 
AND MUKH NARAIN SINGH AND ofHERs— 
PLaIntTirrs— RESPONDENTS 

Evidence Act (I of 1872),8. 33—Statement made in 
mutation Court proceedings in which plaintiff and 
defendant were parties — Tests as to admissibility— 
Collector, if person authorised by law to take evidence 
—Proceedings, if come under s. 193, U. P. Land 
Revenue Act (III of 1901) — Appeal—Simple question 
of fact—High Court,if will differ from trial Court 
—Practice. 

In order to decide whether a statement made by 
a person in the mutation Court in proceeding to 
which plaintiff and defendant were parties is admis- 
sible ornot, the question is not only whether the 
proceeding before the Revenue Court was a judicial 
proceeding but also whether the Collector was not 
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8 person authorised by law to take such evidence. 
When the Collector is directed to make a summary 
enquiry and then pasa an orderas to who is the 
person entitled to possession, the proceeding before 

im is certainly before an officer who is authorised by 

law to take evidence. -To such “a proceeding s. 193 
of the U. P, Land Revenue Act would be applicable 
and persons who are summoned to attend the Court 
have to state the truth upon the subject respecting 
which they are examined and are called upon to 
make statements, Consequently even, if the pro- 
ceeding be not strictly speaking a judicial pro- 
ceeding, the Collector is certainly a person authorised 
by law to take evidence, and therefore s. 33 of 
the Evidence Act is applicable to the statementof a 
person made in the proceeding, 

Ina casein which thereis asimple question of 
` fact involved, the High Court cannot differ from the 
` view taken by the trial Judge who heard and saw the 

witnesses unless there is something to show that 
he has not weighed the evidence fairly and pro- 
perly, 


F.O. A. from the decision of the Addi- 
tional Subordinate Judge of Ballia, dated 
November 29, 1930. 


Mr. A. P. Pandey, for the Appellant. 

Mr. G. S. Pathak, for the Respondents. 

Judgment.—This is a plaintiff's appeal 
arising out of a suit brought by certain rever- 
sioners of the family of Ram Lochan Singh 
deceased who was thelast male owner. The 
plaintifs’ case was that they were his next 
heirs and that he had died without any issue. 
There was previously a dispute in the 
Revenue Court in which the plaintiffs were 
not successful. Hence the present suit, 
On behalf of the contesting defendant, 
Shankar Dayal Singh, it was first denied 
that the plaintiffs were the nearest collate- 
rals and it was also pleaded that the defen- 
dant was the son of a daughter of the 
deceased Ram Lochan Singh, and was, 
therefore, entitled to succeed to the estate in 
preference to the plaintiffs. The Trial 
Court framed the first issue as to whether 
the plaintiffs were the reversionary heirs of 
the family of Ram Lochan Singh, and if 
80, was the defendant the daughter’s son 
of Ram Lochan Singh? The lower Court 
has found that the plaintiffs are the col- 
laterals, but has also found that the defen- 
dant is Ram Lochan Singh’s daughter's 
son. Accordingly the suit has teen dis- 
missed. Only one of the plaintiffs, namely, 
Mahendra Singh has appealed, 

It is urged on behalf of the appellant 
that the learned Subordinate Judge has 
thrown the burden of proof on the plaintiffs 
wrongly inasmuch as he started with the 
proposition that as the plaintiffs want to 
oust the defendant, unless they show that 
the defendant is not the daughter’s son of 
Ram Lesehan Singh, they cannot succeed. 
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It is further urged that the learned Sub- 
ordinate Judge has wrongly rejected the 
deposition of Musammat Pato given in the 
previous mutation proceeding, although she 
was dead af the time of the civil suit, The 
finding based: on the evidence is also 
challenged. 

It seems to us that the learned Judge 
has not thrown a heavier burden on the. 
plaintiffs than that of requiring them to 
prove that they were the next heirs of the 
deceased Ram Lochan Singh. The mere 
fact that the plaintiffs were the nearest male 
collaterals would not in itself be sufficient 
to show that they were the next heirs: It 
was certainly incumbent on them to show 
that he had not left any nearer heirs like 
daughter or daughter's son, who would 
exclude the plaintiffs even if they were the 
nearest male collaterals. The learned 
Judge, however, has not decided the case 
on a finding that the plaintiffs have failed 
to discharge the burden of proving this. 
He has recorded a categorical finding that 
the defendant is the daughter's son of Ram 
Lochan Singh and has a better title than the | 
plaintiffs who were separate from him. The 
question of the burden of proof, therefore, 
is not of any great importance now. 

As regards the statement of Musammat 
Pato, the sister of Ram Lochan Singh, made 
by her in the mutation Court | in the pro- 
ceeding in which the plaintiffs and the 
defendant were parties, the learned Judge 
has considered it inadmissible inasmuch as 
“the evidence was not given in a judicial 
proceeding because the mutation case is 
only an administrative proceeding and 
net a judicial proceeding.” The learned 
Judge regarded the statement as evidence, 
but thought that inasmuch as the proceed- 
ing in the Revenue Court was not a judicial 
proceeding, the statement was not admis- 
sible. He is quite right in holding that 
the statement is not admissible under 
s. 32 of the Evidence Act because the 
statement was made after the dispute had 
been raised. But the learned Judge has 
overlooked the additional words which 
occur in s. 33 of the Evidence Act which 
make the evidence given by a person in a 
judicial proceeding “or before any person 
authorised by law to take it” relevant. 
The question, therefore, was not only whe- 
ther the proceeding before the Revenue Court 
was a judicial proceeding but also whether 
the Collector was not a person authorised 
by law to take such evidence. No doubt 
it is the duty of the Collector to maintain 
annual registers, and in cases where there 
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is no dispute, the entry of transfers in the 
Registers is an administrative Act. But 
where a dispute has arisen and the case has 
been referred to the Collector under s. 39 
(3), the proceeding is governed by the pro- 
visions of s. 40, which lays down that all 
disputes shall be “decided” on the basis of 
possession, and also provides that if in the 
course of his “enquiry” the Collector is 
unable to satisfy himself as to which party 
is in possession, then he is to ascertain by 
“summary enquiry” who is the person best 
entitled to the property and is to put such 
person in possession. Sub-s. (3) speaks 
of putting such person in possession a8 an 
“order as to possession passed under the 
section.” It seems to us that when the 
section speaks of a decision and directs that 
the Collector should make a summary 
enquiry and then pass an order as to who 
is the person entitled to possession, the 
proceeding before him is certainly before 
an officer who is authorised by law to take 
evidence. It cannot be suggested that the 
Collector can act on private information 
received from undisclosed sources behind 
the back of the parties and decide the case 
on such information. He must adopt the 
procedure laid down for a judicial enquiry 
and he must base his decision on evidence 
taken before him. To such a proceeding 
8, 193 of the Land Revenue Act would be 
applicable and persons who are summoned 
to attend the Court have to state truth upon 
the subject respecting which they are exa- 
mined and are called upon to make state- 
ments. We must, therefore, hold that even 
if the proceeding were not strictly speaking 
a judicial, proceeding the Collector is 
certainly a person authorised by law to 
take evidence, and that, therefore, s. 33 of 
the Indian Evidence Act, is applicable to 
the statement of Musammat Pato made in 
the previous proceeding. 

But the evidence of Musammat Pato was 
rejected by the Revenue Courts themselves 
aud has also been considered worthless by 
the learned Subordinate Judge. In her 
deposition she certainly made several 
conflicting statements which cannot be 
easily reconciled. She stated first that 
Ram Lochan Singh was her own brother 
and that she had no issue nor was any child 
born to him, although it was the plaintiffs’ 
case that Mahendra Singh used to live in 
the same house with Ram Lochan Singh. 
She stated in the cross-examination that she 
did not count the houses which were 
between the houses of Ram Lochan Singh 
and Mahendra Singh, She also made a 
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curious statement which, as translated, runs 
as follows:—‘‘At this place Ram Lochan 
Singh used to allege himself as my brother. 
He was not my kinsman”. She was either 
confused or has made a statement about 
matters which she did not know. The 
learned Subordinate Judge has regarded 
these discrepancies as very damaging. We 
think that her previous statement is not 
worthy of belief. 

The plaintiffs relied on entries in a 
school register showing that one Shankar 
Dayal Singh, son of Bahadur Singh, was 
admitted in the village school of Karan 
Chhapra in March 1906, and that in 
October of that year his name 
was struck off on account of non-payment 
of fee and continued absence from the 
school. On the evidence of two school 
teachers it ie argued that there was already 
a school in village Lachhman Chapra 
where anuncle of Shankar Dayal Singh 
was admittedly married and where Shankar 
Dayal Singh might presumably have been 
residing temporarily as his father was a 
resident of Adar, a village 20 miles distant 
from this place. It is then argued that the 
boy would have been admitted in the 
school of village Lachhman Chhapra and 
not in the village of Karan Chhapra. This 
circumstance is, however, not of any 
importance because according to the 
evidence of these teachers village 
Lachhman Chhapra is about a mile long 
and village Karan Chhapra is only four 
furlongs from this village. It might well 
bethat the school in which the boy was 
admitted was the nearest school, or it might 
be that his guardian knew the head master 
and preferred to send the boy to that 
school We are unable to draw any 
inference on this circumstance. The next 
circumstance on which great stress was laid 
was that the plaintiff Mahendra Singh was 
able to produce five documents; (1) a 
mortgage-deed of 1884; (2) a mortagage- 
deed of 1897; (3) a copy of a report of 
wasilbagi navis; (4) a copy of an order of a 
Revenue Court, and (5) another copy of an 
order sheet of a Revenue ‘Court, which 
according to the plaintifis were in some 
way connected with the deceased Ram 
Lo_han Singh.. The third and fourth 
documents might possibly not relate to 
any affair or Ram Lochan Singh as the 
nameinthe copies is ambiguously written 
and has been read by the translator as 
Ram Bakhsh Singh. But even assuming 
that these documents were obtained by 
Mahendra Singh from Ram Lochan Singh 
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that fact would only show some connection 
between the two and would not necessarily 
have any bearing on the question whether 
the defendant is the daughter's son or not. 
Mahendra Singh has stated in his evidence 
that he obtained these documents during 
the life-time of Ram Lochan Singh. 

The plaintiffs’ case rests exclusively on 
the oral evidence which was produced by 
them and which has been disbelieved by 
the learned Subordinate Judge who heard 
that evidence. They produced Jatadhari 
Singh and Ram Nandan Singh who 
professed to be relations of Ram Lochan 
Singh. Now Jatadhari Singh said that he 
was the grand son of Musammat Pato's 
husband’s brother and was, therefore, not 
directly related to Ram Lochan Singh, 
being a distant connection by marriage. 
Ram Nandan Singh stated that Ram 
Lochan Singh was his uncle by relationship 
and that his mother was the daughter of 
one Alam Singh who was his grand-father; 
but the witness was not able to say in what 
village Ram Lochan Singh had been 
married. Two witnesses who were 
residents of Chhata were also produced 
and they were Bishundeo Singh and 
Shivdhari Singh. They stated that Ram 
Lochan Singh had no daughter. Now 
Bishundeo Singh is a mortgagee ofa part 
of the property in dispute, and in suits 
brought by him against tenants the 
latter pleaded that they had paid the rents 
to Shankar Dayal Singh, with the conse- 
quence that the suits were dismissed. In 
his statement he was not very frank as he 
-stated that he did not remember whether 
he had made particular statements in the 
Revenue Court, but he had to admit that 
when a copy of the deposition was read 
out tohim. Shivdhari Singh is admittedly 
financing the plaintiff Mahendra Singh, 
having taken a lease of the property in 
dispute from him. He was not frank in his 
cross-examination because he said that he 
did not remember if he had advanced any 
Joan to Mahendra Singh to fight out this 
case, and also stated that he did not 
remember if he had gota loan of Rs. 200 
executed by him. He should have 
specifically denied these facts if untrue. 
He alsoexpressed ignorance as to whether 
his father had given any loan to the 
plaintiff, and he alsostated that he did not 
remember having made a statement in 
the Revenue Court that Bishundeo Singh 
had setup Shankar Dayal Singh to fight 
out the case, while he had made that state- 
ment in fact. Shiv Narain Singh of Karan 


MAHENDRA SINGH V. SHANKAR DAYAL SINGH (ALL) 


1959 10 
Ohhapra was produced who also stated that 


Shankar Dayal Singh’s mother was the 
daughter of Dhajadhari who was his 
kindred and relation. But in cross- 
examination he had to admit that 


Dhajadhari was remotely related to him and 
Mas removed bv several generations. He 
had not seen Shankar Dayal going to 
school or reading in school, although in 
examination-in-chief he had stated that he 
was reading in a school at Karan Chhapra. 
He did not know the name ofthe mother of 
Shankar Dayal. The last witness examined 
by the plaintiffs was Suraj Bali Singh who 
was not frankin his statements and the 
learned Judge has noted against him that 
his answers were evasive and his 
demeanour was unsatisfactory. In addition 
to these witnesses one of the plaintiffs 


“Mahendra Singh went into the witness-box 


in support of his case. 

Now all these witnesses were seen and 
heard by the learned Subordinate Judge 
and they did not at all impresshim. On 
the other hand the defendant Shankar 
Dayal Singh went into the witness-box and 
deposed that he was the son of Musammat 
Murti who was the daughter of Ram Lochan 
Singh, that he had actually seen and lived 
with Ram Lochan Singh who was his 
maternal grand father. He also stated 
that .he had performed the funeral 
ceremonies of Ram Lochan Singh on his 
death and that the plaintiff Mahendra 
Singh, as stated bv him, had not done any 
such “kriya karm” Ram Niranjan Pandit 
was an old villaga purohit who stated that 
his house was at a distence of only 4 or 
5 javibs from the house of Ram Lochan 
deceased and that he used to do “puja path” 
at his house. He distinctly stated that 
Ram Lochan had one daughter named 
Musammat Murti whom he had seen and 
who was married in Adar to Bahadur Singh 
and that he had actually joined her 
marriage and had performed the puja on 
that occasion. He said that her marriage 
took place 34 or35 years ago and that at 
the time of her marriage she was about 15 
orl6 years old. He was very definite in 
eross-examination and stated that to his 
knowledge there were only two daughters 
in the family. namely, Ram Lochan’s sister 
Musammat Pato, and Ram Lochan’s 
daughter Musammat Murti. He also said 
that he definitely remembered that Ram 
Lagan Pande of the side of Sheo Dayal 
acted as purohit in the marriage of Ram 
Lochan’s daughter. He had seen Musam- 
mat Murti once again after the marriage 
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when she had come with Shankar Dayal to 
Ram Lochan’s house. The other witness 
Ram Bhawan Singh was also of Chhata 
and stated that only two houses intervened 
between his house and that of Ram Lochan 
Singh, that Ram Lochan Singh had one 
daughter named Musammat Murti and that 
he had seen her, He also said that she had 
been given in marriage to Bahadur Singh 
of Adharand that Shankar Dayal Singh, 
the defendant, was the scn of Musammat 
Murti and that Shankar Dayal performed 
the “kriya karm” of Ram Lochan Singh. 
His statement as to the marriage of 
Musammat Murti tallied with the statement 
of Ram Niranjan and he also said that no 
other son or daughter had been born to 
Ram Lochan Singh. He also said that 
Musammat Murti died at her husband’s 
house and thatthe last time when he saw 
Musammat Murti was when she had come 
23 or 24 years agoand that he had seen 
her earlier before her marriage. He also 
distinctly stated that when she came to her 
father’s house she brought Shankar Dayal 
with her and at tbat time Shankar Dayal 
wasa child of 2or2i years old and that 
Shankar Dayal used to come to his maternal 
grand father Ram Lochan Singh. He also 
stated that he had seen Bahadur Singh 
at the time of the marriage of Ram Lochan’s 
daughter and atthat time he was 18 or 20 
years old. The evidence of these witnesses 
was specific and direct. The plaintiffs’ 
evidence merely at best would come to this 
that their witnesses did not know the 
existence of the daughter of Ram Lochan 
Singh who must have been married some 
time towards the close of the last century 
and might have been living mostly with 
her husband, whereas the defendant's 
witnesses depose that they actually eaw 
the daughter and the daughter's son living 
with Ram Lochan Singh. In a case of this 
kind when there is a simple question of 
fact involved we cannot differ from the 
view taken by the learned Subordinate 
Judge who heard and saw the witnesses 
unless there is something to show that he 
has not weighed the evidence fairly and 
properly. We must accept the finding of 
the learned Subordinate Judge that itis 
established that the defendant Shankar 
Dayalis the son of Musammat Murti who 
was the daughter of the deceased Ram 
Lochan Singh and that accordingly he has 
a preferential right to succeed. 
The appeal is dismissed with costs. 
N. ` Appeal dismissed. 
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CALCUTTA HIGH COURT 
Civil Rule No. 51 of 1935 
June 12, 1935 
Lopar, J. 

MADRAS ann SOUTHERN 
MAHARATTA Ry. Co., Lrp.— 
DEFENDANTS— PETITIONERS 

i versus 
RAVI SHING DEEPSING & Co, — 
PLAINTIFF—OPPOSITE PARTY 

Railway—Damages—Consignor executing Risk Note 
A—Railway, when liable—Onus—Delay which is not 
unreasonable—Whether misconduct —Misconduct, what 
amounts to. 

When the consignor has executed] Risk Note A, 
the liability of the Railway Company is limited 
by the terms of the contract which provide that 
the Railway administration shall not be liable for 
any loss exceptupon proof that the loss arose 
from misconduct on the part of the Railway ad- 
ministration servants. The burden of proving such 
misconduct isadmittedly upon the plaintiff. Delay 
which is not unreasonable on the part of the 
Railway Company to any consignment, ig no indi- 
cation of misconduct, 

Misconduct isnot necessarily estsblished by prov- 
ing even culpable negligence. It is something op- 
posed to accident or negligence and is the inten- 
tional doing of something which the doer knows to 
be wrong or which he does recklessly not caring 
what the result may be. M, & S. M. Railway Co, 
Ltd. v. Sunderjee Kalidass (1), followed. 


C. K. from an order of the Small Cause 
Court Judge, Sealdah, dated September 28, 
1934. 


Messrs. S. C. Brahmachari, Bhabesh 
Narain Bose and Bibhuti Bhusan Lahiri, 
for the Petitioners. 

Mr. Hem Chandra Dhur, for the Opposite 
Party. 

Order.—This Rule arises out of a suit 
instituted in the Oourt of Small Causes at 
Sealdah. The plaintiff's case was that 214 
bags of tobacco were booked from Nepani, 
an oul-station of the Madras and Southern 
Mahratta Railway, to Shalimar, on the 
Bengal-Nagpur Railway, and that owing 
to the misconduct and gross negligence 
of the Railway Officers, 37 of the bags of 
tobacco were damaged by water. He ac- 
cordingly claimed damage with interest. 
The learned Judge of the Court of Small 
Causes held that the servants of the Rail- 
way Company were guilty of gross negli- 
gence and that the plaintiff was entitled 
to the value of the tobacco damaged but 
not to interest and his claim was decreed 
in part. Hence this Rule. It is urged that 
the learned Judge, Small Cause Court, 
was wiong in applying the law; that he 
assumed that the responsibility of the 
Railway Company was the responsibility 
of a carrier under the Carriers Act, thas 
he wrongly found that the parties were 
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not bound by the Risk Notes executed and 
that he had no, material whatever on which 
he came to the conclusion that there had 
been misconduct on the part of the Railway 
administration. When the goods wera 
booked, Risk Notes A, B and ( were exe- 
cuted. Risk Note A is executed when arti- 
cles are tendered for carriage in bad con- 
dition or so defectively packed as to be 
liable to damage, leakage or wastage in 
transit. In the Risk Note A executed by 
the parties 214 bags of tabacco wele des- 
cribed as 162 new and 52 old, and again in 
these words: packing single, 52 bags old, 
contents damp, liable for wastage, dryage 
and damage, in other words, they were 
accepted as already in bad condition and 
asso defectivély packed as to be liable to 
damage in transit. The learned Small 
Cause Court Judge refers to Ex. E, a 
document written when the goods were 
made over to the Station Master of Chikadi. 
This document shows that at OChikadi Sta- 
tion the goods were received in sound 
‘condition. It is argued that this shows 
that the Risk Note A ought not to have been 
executed and the consignor was conse- 
quently not bound by the agreement in 
Risk Note A. In my opinion, Ex. E merely 
shows that between Nepani and Chikadi 
no damage had been caused to the con- 
signment. It does not affect the entry in 
the risk-note that the consignment was 
liable to damage, leakage or wasetage, in 
other words, defectively packed. I am 
satisfied that the parties are bound by the 
agreementin Risk NoteA. Such being the 
case the liability of the Railway Company 
is limited by the terms of the contract 
which provide that the Railway adminis- 
tration shall not be liable for any loss 
except upon proof that the loss arose from 
misconduct on the part of the Railway 
administration’s servants. The burden of 
proving such misconduct is admittedly upon 
the plaintiff. The following instances of 
misconduct were alleged by the plaintiff: 
(1) that it took six days to carry the con- 
signment to a distance of 600 miles, and 
in so doing, the particular wagon had to be 
attached to 4 different trains. It is suggest- 
ed that sucn delay in transit is itself mis- 
conduct andit is further suggested that the 
Railway Company ought to have provided 
‘through train for the purpose. To my 
mind the delay in question is not unrea- 
sonable and is certainly no indication of 
misconduct. Itis pointed out that at Tada- 
pali 23 bags of the consignment were found 
‘wet, Yet thereafter all the bags of the 
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consignment were packed together, and 
when the consignment reached Shalimar, 
37 bags were found tobe wet. It is said 
that the failure of the Railway Company’s 
servants to separate the wet bags from 
the dry bags was itself misconduct. An- 
other instance of misconduct is the failure 
of the Railway Company's servants to 
place a tarpaulin over the flaps of the door 
of the wagon to prevent water entering, 
and it is suggested that owing to this 
omission, rain entered the wagon and the 
consignment became damaged. 

Again itis pointed out that the goods 
were unloaded in the broad-gauge train 
at 5Pp.m. on thesame day:that between 
1-30 p.m.and 4 P. mM. on that day there 
was rain and the Court is asked to draw 
the inference that during that period the 
consignment must have been exposed to 
rain and that Railway servants must have 
been negligent. There is no evidence as 
to how the goods were exposed during 
that period or whether they were exposed. 
There is no.evidence except the fact that 
23 bags were found to be wet at Tadapali 
and 37 bags wet at Shalimar, to show 
when and how or under what circumstan- 
ces the bags became damaged, The fact 
that the bags were damaged may indicate 
some negligence on the part of the Rail- 
way Company's servants, and I have been: 
asked to hold on the authority of the case 
of Bengal Nagpur Railway Co. v. Moolji 
Sicka & Co. (1) that misconduct in this 
connection is synonymous with mere neg- 
ligence. The question has been considered 
again in the case of M. & S. M. Railway 
Co., Ltd. v. Sunderjee Kalidass (2), in which 
the learned Judge who decided the case ' 
held that : 


“Misconduct is not necessarily established by 
proving even culpable negligence. It is something 
opposed to accident or negligence and is the in- 
tentional doing of something which the doer knows 
to be wrong or which he does recklessly not car- 
ing what the result may be,” 

Accepting the definition laid down in the ' 
latter ruling, I am of opinion, that there 
was no material whatever before the Oourt 
to show that the damage was caused by 
the misconduct of the Railway Company’s 
servants. Such being the case, I order 
that this Rule be made absolute, the decree 
of the Small Cause Court Judge be set 
aside, and the plaintiff's suit dismissed 
with costs; hearing fee of this Rule being 

(1) 35 O W N 133; 129 Ind. Cas. 769; AI R 1930 
Cal 815; 52 © L J 235; Ind. Rul. (1931) Oal. 241; 58 


O 585. nA 
(2) 60 O 996; 147 Ind. Oas. 752; A I R 1933 Cal. 
742;57 O L J 281;6 RO 356. 
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assessed attwo gold mohurs to be divided 
between two Railway Companies. 

D, Rule made absolute. 


OUDH CHIEF COURT 
Second Civil Appeal No. 334 of 1933 
November 18, 1935 
Nawnavorty, J. 
MANGAL—DEFENDANT— APPELLANT 
versus 
BHAGWAN DIN—PI.AINTIFS AND OTHERS— 


DEFENDANTS —RESPONDENT3 

U. P. Land Revenue Act(III of 1901), s. 233 (k) 
—Plaintiff seeking to alter constitution of mahal 
as framed by Revenue Court—Suit, if barred— 
Mahal, constitution of, how can be altered—Fact that 
alteration affects equally all co-sharers or not is 
immaterial. 

Where ina civil suit the plaintiff does not seek 
to alter the constitution of the mahalas framed by 
the Revenue Court, his suitis not barred by the 
provisions of s. 233 (k) of the U. P. Land Reveune 
Act. 

[Oase-law discussed,] 

‘The constitutionof a mahal can be altered not 
only by increasing or decreasing its area, but also 
by altering the nature. of the subordinate tenures 
that go to make upthe mahal. In forming a mahal 
the partition officer has to take info account all 
kinds of subordinate tenures and to allot them in 
a just andequitable manner amongst all the co- 
sharers of the mahal, Itcannot be said that chang- 
ing the status of certain occupancy tenants and 
converting their status from that of occupancy 
tenants into that of under-proprietors is not altering 
the constitution of the mahal, Whether such an 
alteration affects equally all the co-sharersin the 
mahal or not is immaterial, The fact remains that 
it doesalter the constitution of the mahal. A 

The plaintiff sued fora declaration that defend- 
ants Nos. 1 to 6 were under-proprietors of the plot 
of land specified at the foot of the plaint. Defend- 
ants Nos.1to 6 held the plot in suit under a 
perpetual lease Ex. A-], dated May 11, 1881, and 
the plaintiff and defendants Nos. 7 to 9 were the 
superior proprietors of the village in which the 
plot in suit was situate, It was contended on behalf 
of the plaintiff that this lease, or patta istimrari 
gave under-proprietary rights to defendants Nos. 1 
‘to 6, although they were entered in the revenue 
papers as having only occupancy rights. The 
plaintiff applied for correction of papers in the 
Revenue Court, but his application. was dismissed. 
The plaintiff then filed a suit in the Civil Court 
for a declaration that defendants Nos. 1 to6 were 
under-proprietors of the plot in suit, Defendants 
Nos, 7 to 9 were co-sharers of the plaintif. They 
did not join in bringing the snit,and they were, 
therefore, impleaded as defendants. The trial 
against them proceeded ex parte. On behalf of 
defendants Nos 1 to 6 it was contended that they 
were occupancy tenants, and that they were so treated 
ina partition suit filed in 1939 to which the 
plaintif was a party and to which they also were 
parties in their 

lota: 

Held, that the suit soughtto alter the constitu- 
tion of the mahal as framed by the revenue 
authorities atthe time of the partition of 1930, 
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and accordingly the plaintifi's suit was barred by 
the provisions of s. 233 (k) of the Land Revenue 


Act. 

8.C. A. against the decree of the Sub- 
ordinate Judge, Partabgarh, dated August 
17, 1933, setting aside that of the Munsif, 
Kunda at Partabgarh, dated February 2}, 
1933. 

Mr. Radha Krishna Srivastava, for the 
Appellant. 

Messrs. Hyder Hussain and H. H. Zaidi, 
for the Respondents. 


dudgment.—This is a defendants’ 
appeal against an appellate judg- 
ment and decree of the Court of the Sub- 
ordinate Judge of Partabgarh setting aside 
the judgment and decree of the Oourt of 
the Munsif of Kunda and decreeing the 
plaintiff's suit with costs of both Courts. 

The facts out of which this appeal arises 
are briefly as  follows:~The plaintiff 
Bhagwan Din sued for a declaration that 
defendants Nos. 1 to6 were under-proprie- 
tors of the plot of land specified at the 
foot of the plaint. It is common ground 
that defendants Nos. lto 6 held the plot 
in suit under a perpetual lease Ex. A I, 
dated May 11, 1881, and that the plaintiff 
and defendants Nos. 7 to 9 are the superior 
proprietors of the village in which the plot 
in suit is situate. 

It is contended on behalf of the plaintiff 
that this lease, or patta istimarari, gave 
under-proprietary rights to defendanis 
Nos. 1 to 6, although they are entered in 
the revenue papers as having only occup- 
ancy rights. The plaintiff applied for 
correction of papers in the Revenue Court, 
but this application was dismissed. The 
plaintif then filed a suit in the Civil Court 
fora declaration that defendants Nos. 1 to 
6 were under-proprietors of the plot in suit, 
Defendants No. 7 to 9 are co-sharers of the 
plaintiff. They did not join in bringing 
the suit, and they were, therefore, impleaded 
as defendants. The trial against them 
proceeded ex parte. 


On behalf of defendants Nos. 1 to 6 it is 
contended that they are occupancy tenants, 
and that they were so treated in a partition 
suit filed in 1930 to which the plaintiff was 
a party and to which they also were parties 
in their capacity as mortgagees of certain 
plots. 

Upon the pleadings of the parties, the 
learned Munsif framed the following 
igssues:— 

1. Are defendants Nos. 1 to 6 undere 
proprietors of the plot in suit as alleged? 


§10 

2, Is the present suit barred by s. 233 
(k) of the Land Revenue Act as pleaded ? 

3. To what relief, if any, isthe plaintiff 
entitled ? 

The learned Munsif held on the first 
issue that defendants Nos. 1 to 6 were 
under-proprietors of the plot in suit 
under the lease Ex. A-1. His finding on the 
second issue was that s. 233 (k) of the 
Land Revenue Act was a bar to the present 
suit. He accordingly dismissed the suit 
of the plaintiff. 

In appeal the learned Subordinate 
Judge of Partabgarh agreed with 
the Munsif that the lease Ex. Al 
conferred under-proprietary rights on 
defendants Nos. 1t0 €, but he held that 
the plaintiff's suit was not barred by s. 233 
(k) of the Land Revenue Act. He accord- 
ingly reversed the judgment and decree 
of the Munsif, and decreed the plaintiff's 
suit with costs. Dissatisfied with this judg- 
ment and decree, the defendants Nos, 1 to 
6 have filed this second appeal. — 

The only point for determination in this 
appeal is whether the suit is barred by the 
provisions of s. 233 (k) of the Land Revenue 
Act, Ihave heard the learned Counsel of 
both parties at great length, and have 
taken time to consider my judgment. It 
is common ground that during the partition 
proceedings that took place in 1930 defen- 
dant No. 1 was treated as an occupancy 
tenant of the land in suit, and in the parti- 
tion chittis (Exs. A-21 and A-22), the plot 
in suit was shown as the occupancy hold- 
ing of Mangal, defendant No, 1. The 
parties to the partition proceedings accepted 
this position, and thus the status of defendant 
No. 1 as occupancy tenant of the plot in 
suit was established. It seems to me 
that no party tothe partition proceedings 
can now sue in the Civil Court and 
urge, contrary to the partition proceedings, 
that the status of defendant No.1 was not 
that of an occupancy tenant but was really 
that of an under-proprietor, The learned 
Subordinate Judge has argued that no 
doubt, the change of tenure would affect 
the value so far as the parties interested 
in the under-proprietary tenure were con~ 
cerned, but since all the parties to the parti- 
tion would stand to lose equally by the 
change, there was no harm in granting the 
declaration sought for by the plaintiff. He 
was further of opinion that, as the status 
of defendants Nos. 1 to 6 in the land in suit 
would be raised from that of occupancy 
tenants to that of under-proprietors, they 
really had no grievance in the matter, and, 
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therefore, the declaration sought for should 
be granted. In my opinion this line of 
reasoning is entirely unsound. 

In Phuljhari v. Har Prasad, 30. W. N. 
181 (1), it was held by the late Mr. Justice 
Raza that where in partition proceedings no 
question of title as between the parties was 
raised, and where in his subsequent ‘suit 
the plaintiff did not seek to alter the con- 
stitution of the mahal as framed by the 
revenue authorities, the object of the suit 
being not to take out of the mahal any land 
which had been allotted to that mahal or 
tointerfere with the share of Government 
revenue which had been declared to be 
payable in respect of each mahal but 
simply to seek a declaration that plaintiff 
was the owner of the patti or mahal, joint-, 
ly recorded in the name of the parties, then: 
the suit was not barred by the provisions. 
of s. 233 (k) of the Land Revenue Act. 
This ruling was relied upon by the learned 
Counsel for the plaintiff-respondent in- 
support of his contention that as the present 
suit did not seek to alter the constitution of, 
the mahal, it was not barred by the provi- 
sions of s, 233 (k) of the Land Revenue Act. 
In my opinion the present suit does seek to. 
alter the constitution of the mahal, inas- 
much as the land which was included in 
the mahal as occupancy land is sought to 
be converted into an wnder-proprietary 
tenure. ; 


In Mir Wajid Ali v. Muhammad Ibrahim, 
A. L R. 1927 Oudh p. 553 (2), the same 
rule of law was laid down as in the ruling 
reported in Phuljhari v. Har Prasad 3 
O. W. N. p. 181 (1). 


In Chandra Bali v. Drigpal Singh, 7 O. 
W. N. p. 1106 (3), it was held by a Bench 
of this Court that where the contesting par- 
tiea in the Civil Court had one mahal 
allotted to them jointly in the Revenue 
Court, and in the Oivil suit no attempt was 
made to interfere with any distributicn of 
shares made by the Revenue Court, but all 
that the plaintiffs asked for was a declara- 
tion of their own proprietary title as against 
the defendante, the suit was not barred bythe 
provisions of s. 233 (k) of the Land Revenue 
Act, and no question of constructive res 
judicata could be said to arise. 

In Bajrang Bahadur Singh v. Bent Madho 


(1) 3 O W N 181; 93 Ind, Cas. 378; 1 Luck. 318; A 
IR 1926 Oudh 338; 13 OL J 548. 

(2) A IR 1927 Oudh 553; -102 Ind. Cas. 204. 

(3)7 OW N 1106; 129 Ind. Oas,173; AIR 1931. 
Oudh 21; Ind, Rul. (1931) Oudh 93, 14 R D 669; L R 
11 A (O) 385 (Rev) 
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Bakhsh Singh, 9 O. W. N. p. 488 (4), which 
isa Full decision, it was held by a major- 
ity of the Judges constituting the Full 
Bench that the decision in Chandra Balt 
v. Drigpal Singh,7 O. W. N. p. 1106 (2), 
cited above, should not be overruled. 

In Raj Rajeshwari Kuar v. Jang Bahadur 
Singh, 10 O. W. N. p. 958 (5), a Bench of 
this Court, in interpreting the Full Bench 
decision reported in Bajrang Bahadur 
Singh v. Beni Madho Bakhsh Singh, 9 
O. W. N. 488, (4) held that all the Judges 
constituting the Full Bench were of opinion 
that the plaintiffs in that suit were really 
seeking to alter the constitution of the 
mahal which had been formed by the 
Revenue authorities, and that, therefore, 
the suit was barred by the provisions of 
s. 233 (k) of the Land Revenue Act, although 
the reasons given for this view by two of 
the Judges constituting the Full Bench 
were diametrically opposed to those given 
by the Hon'ble Chief Judge. 

In Kampta Singh v. Rudra Pratap Singh, 
100, W. N. p. 1125 (6), which is also a 
Full Bench decision, the same question was 
again agitated, and it was held by the 
Full Bench that the jurisdiction of a Oivil 
Court in a case relating to the partition or 
union of mahals was entirely restricted by 
the provisions of ss. 111 and 112 of the 
Land Revenue Act, having regard to the 
provisions of s. 233 (k) of that Act, and that 
a suit could not be maintained in a Civil 
Court when a Revenue Court had, for one 
reason or another, declined to entertain a 
uestion of proprie tary title, and had accord- 
ingly not dealt with the matter in any of 
the three ways set out ins. 111, (1) (a), (b) 
and (c) of the Land Revenue Act. 


Upon a careful review of the authorities 
cited above, I am clearly of opinion that 
where in a civil suit the plaintiff does not 
seek to alter the constitution of the mahal 
as framed by the Revenue Court, his suit 
is not barred by the provisions of 8. 233 
(k) of the Land Revenue Act. In the pre- 
sent case, however, the plaintiff does, in my 
opinion, seek to alter the constitution of the 
mahal by changing the nature of the sub- 
ordinate holdings that go to constitute the 
mahal. The learned Counsel for the plaint- 

(4)9 0 W _N 488, 137 Ind. Oas. 606; 7 Luck. 716; A 
IR 1932 Oudh 199; Ind. Rul. (1932) Oudh 243; 16 R 
D 246; L R13 A (1)2168 

(5) 10 O W N 958: 146 Ind. Cas, 131; AIR 1933 
Oudh 415; 17 R D 887;6RO 88; LR 14 A(O) 746; 9 
Luck. 97. 

(6) 10 OW N1125; 146 Ind. Cas. 138; 6 RO 93; 
A I R1933 Oudh 607; LRA (O) 785; 17 R D 
969; 9 Luck, 249, ~ 
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iff-respondent argued that, unless the plaint- 
iff sought to alter the area of the mahal by 
increasing or decreasing it, his suit would 
not be barred by the provisions of 8. 233 
(k) of the Land Revenue Act. In my 
opinion the constitution of a mahal can be 
altered not only by increasing or decreas- 
ing its area, but also by altering the nature 
of the subordinate tenures that go to make 
up the mahal. In forming a mahal the 
partition officer has to take into account all 
kinds of subordinate tenures and to allot 
them in a just and equitable manner 
amongst all the co-sharers of the mahal. 
Tt cannot be said that changing the status 
of certain occupancy tenants and converting 
their status from that of occupancy tenants 
into that of under-proprietors is not alter- 
ing the constitution of the mahal. Whether 
such an alteration affects equally all the 
co-sharers in the mahal or not is immaterial. 
The fact remains that it does alter the con- 
stitution of the mahal. I am, therefore, 
clearly of opinion that the present suit 
does seek to alter the constitution of the 
mahal as framed by the Revenue author- 
ities at the time of the partition of 1930, 
and accordingly the plaintiff's suit is 
barred by the provisions of s. 233 (k) of the 
Land Revenue Act. 

For the reasons given above, I allow this 
appeal, set aside the judgment and decree 
of the lower Appellate Court, restore the 
judgment and decree of the trial Court, 
and dismiss the plaintiff's suit with costs in 
all three Courts. 

N. Appeal allowed. 


—- 


ae BOMBAY HIGH COURT 
Original Civil Jurisdiction Suit No. 1009 
of 1928 
August 14, 1934 
B. J. WADIA, J, 
Firm MULCHAND HEMRAJ— 
PLAINTIFFS 
versus 

JAIRAMDAS OHATURBHUJ AND OTHERS 

— DEFENDANTS 
Hindu Law—Debts—Debts by manager or father 
for new business—Liability of minor coeparceners— 
Son's liability to pay father's debt, whether arises 
during father’s lifeteme—Personal debits of father 
—Creditor, whether can proceed against son's interest 
in joint family property—Son not impleaded in suit 
-—Subsequent suit for same debt, whether maintainable 
—Nature of son's liability—Commercial debts of 
father, whether binding—Avyavaharika debis— Joint 
family — Presumption — Business by one member, 
whether can be presumed to be joint family business 
Civil Procedure Code (Act V of 1908), 0. XXII 
r. 4 (3)—All legal Irepresentatives, if should be brought 


on record, 
e 


1 
919 
The father or any other manager of the joint 

family, both under the Mitakshara and the Daya- 
bhaga, has no authority to impose the risk and 
liabilities ofa new business started by him upon the 
minor co-parceners. Equally he cannot impose „any 
such liability upon the adult members of the joint 
family. The separate property of any other member 
of the family is not liable forthe debts of such 
business, unless the adult member sought to be made 
liable has given hisconsent, express or implied, to 
the carrying on of that business, or the transaction 
out of which the liability arose has been subsequently 
ratified, Benares Bank, Limited v, Hari Narayan (7), 
lowed, 
toe liability to pay the debts of the father 
arises by virtue of the pious and moral duty of a son 
under the Hindu Law to pay his father's debts which 
are not tainted with illegality or immorality. It is a 
duty which arises even inthe father's lifetime, and 
is incumbent not only on the son and the grandson 
butalso on the great grandson, and can be enforced. 
Masit Ullah v. Damodar Prasad (9), relied on. 
Aslongas aHindu father remains undivided, a 
creditor can proceed against the interest of the son 
in the joint family property for the personal debts of 
the father which had not been contracted for an 
illegal or immoral purpose. A creditor can, during 
the father’s lifetime, enforce his claim by a decree 
against the entire family property. A subsequent 
suit, however, can be maintained against the sons, if 
the sons have not been impleaded in the previoüs 
suit against the father, in respect of the same debt 
for which the father was held liable. Ramasami 
Nadan v. Ulaganatha Goundan (10, and Dharam 
Singh v. Angan Lal (11), relied on. 


The liability of the son isnota personal _ liability. 
It is limited to sons who are joint with their father, 
and it is limited only to their interests in the co- 
parcenary property. 1t subsists so long as the liability 
of the father subsists. It would cease on the debt 
becoming time-barred against the father, It is not 
a joint ora joint and several liability in the sense 
in which those terms are understood in English Law, 
At the same time, a suit cannot be filed against the 
sonalone, The liability arises from the obligations 
of religion and piety imposed upon the son under 
the Mitakshara Law to discharge the father’s debts 
which are not illegal or immoral. f 

The commercial debts of the fathər which are 
valid and binding on him are debts to which the 
pious obligation of the son extends. Benares Bank, 
Limited v. Hari Narayan (7), Achutaramayya v, 
Katnajee Bheotaji (14), relied on, 


A Hindu son is not under any liability for 
payment of his father’s debts which are of a character 
that fall within oneor other of the | exceptions 
recognized by the ancient Smritis, The limitation of 
the son's liability for the father's debt is based 
upon the text which says that the Bong are not 
compellableto pay sumsdue by their father for 
spirituous liquors, for losses at play, for promises 
made without any consideration, or under the 
influence of lust or of wrath, or sums for which he is 
surety or for an unpaid fine or an unpaid toll, or for 
any other debt which comes under the expression 
avyavaharika, — 

lt isa son's pious duty to pay out of ancestral 
property the debts of his father on account of a trade 
liability even though the trade might have been 
started by the father. Shankar Pandarinath Soman 
v Premchand Gulabchand Gujarati (6), referred to, 

Where the parties are Hindus, there is a 
presumption that they are members of a joint and 
padivided Hindu family which isthe normal state of 
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a Hindu family, and this presumption is strengthened 
when the relationship of the members is that of 
father andson. Thereis, however, no presumption in 
Hindu Law that a business carried on by a member 
of a joint family is joint family business, nor that all 
the other co-parceners are ` the partners of that 
member in that business. Vadilaly. Shah Khushal 
(3), Firm Mirzamal Bhagwan Das. v. Rameshar (4, 
relied on, 

It is sufficient compliance with O. XXII, r. 4, 
Civil Procedure Code, if one legal representative 
alone is brought on the record, and it is not 
necessary that allofthem should be impleaded. If 
one or more ofthe legal representatives is or are 
unknown, it is sufficient if the known legal 
representative is impleaded, 


Messrs. M. L. Manekshah and S. D. 
Bastavala, for the Plaintiff. 

Mr. K. A. Somjee, for the Defendants 
Nos. 2, 3 and 5. 

Judgment.—Plaintiffs’ firm carried on 
business in Bombay as commission agents 
at the date of the suit, but has since been 
dissolved. They acted as commission 
agents in Bombay for the firm of Ohaturbhuj 
Pitamberdas 4 Co., and filed this suit to 
recover from the defendants as constitut- 
ing the firm of Chaturbhuj Pitamberdas 
& Co., the sum of Rs. 29,984-12-0 with 
further interest in respect of their several 
dealings with the firm. According to the 
plaintiffs, the original defendant No. 1 
and his two sons, defendants Nos. 2 and 3, 
formed a joint and undivided Hindu family 
of which the original defendant No. 1 
was the “karta” or manager; defendant 
No. 4 and his son defendant No. 5 formed 
another joint and undivided Hindu family 
of which defendant No. 4 was the manager; 
and the original defendant No, 1 and 
defendant No. 4 on behalf of themselves 
and their respective joint families and 
defendants Nos. 6 and 7 carried on business 
in partnership in the name of Chaturbhuj 
Pitamberdas & Co. at Bahrein in the 
Persian Gulf. It is the plaintiffs’ case 
that on June 22, 1925, asumof Rs. 12,082 
was found due and payable to them at 
the foot of the account of their dealings 
with the firm, and the original defendant 
No.1 signed an acknowledgment in the 
plaintiffs’ books of the correctness of the 
account. I may mention here that it was 
pointed out by plaintiffs’ Counsel that the 
date mentioned in the plaint, viz., July 
10, 1926, is a mistake for June 22, 1925, 
as the calculation ought to be according 
to the Sindhi year which terminates at 
the end of Jeth and begins from Ashad 
Sud 1. The acknowledgment was signed 
on behalf of the firm of Chaturbhuj 
Pitamberdas & Co.; the original defendant 
No. 1 has admitted liability not only for 
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himself, but for “us,” péesumably meaning 
his firm, 

It is the plaintiffs’ case further that they 
and Ohaturbhuj Pitamberdas & Co., did 
business in partnership in pearlsin Duboi, 
also in the Persian Gulf, in the name of 
Gordhandas Dwarkadas Chaturbhnjdas 
Pitamberdas since about May 1924, 
Goverdhandas and Dwarkadas are the sons 
of Mulchand Hemraj, a partner of the 
plaintiffs’ firm, since deceased. The shares 
of the plaintiffs and of Chaturbhuj Pitam- 
berdas & Co. in the pearl business were 
equal. The names of the partners re- 
presenting Chaturbhuj Pitamberdas & Co., 
in the written agreement of partnership, 
are those of defendants Nos, 1, 4 and 6 
only, but it iy stated that the firm at 
Duboi shall be managed by defendant 
No. 6 as well as defendant No.7 who are 
admittedly partners of Chaturbhuj Pitam- 
berdas & Co., and the share of Chaturbhuj 
Pitamberdas & Co, is mentioned in 
cl. 10 as eight annas inthe rupee, There 
was aloss in the pearl business, and the 
share of the loss debitable to Chaturbhuj 
Pitamberdas & Co., along with some cash 
drawings, came to Rs. 10,064-9-6. This 
amount was debited to Chaturbhuj Pitam- 
berdas & Co., in the account of the com- 
mission agency business in the plaintiffs’ 
books in Bombay on the instructions con- 
tained in a letter written to the plaintiffs 
by defendants Nos. 1, 4 and6, the correct 
date of which is May 28 1925, and in 
another letter by defendant No. 7, also 
written to the plaintiffs and dated June 
24,1925. The acknowledgment was signed 
by the original defendant No. 1 in the 
plaintiffs’ books after the sum of 
Rs. 10,064-9-6 had been debited according 
to the instructions of defendants Nos. 1, 4 
and 6. Thereafter, there was a further loss 
in the pearl business, and the amount of 
the loss debitable to Chaturbhoj Pitam- 
berdag & Co. came to Rs. 15,760-1-6. This 
sum was also debited to the firm of 
Chaturbhuj Pitamberdas & Co. in the 
commission agency account in the plaintiffs’ 
book in Bombay under the instructions of 
defendants Nos. 1, 4and 6 conveyed tothe 
plaintiffs by a letter, the correct date of 
which is June 3, 1926. A sum of Rs. 20 
was paid to the plaintiffs on or about 
February 27, 1928, and after debiting 
interest at six per cent. and other items 
of expense and some cash drawings to 
Chaturbhuj Pitamberdas & Oo., and after 
crediting them: with their share of the 
outstandings recovered in the pearl 
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business, a sum of Rs. 29,984-12-0 was 
found due and payable to the plaintiffs 
at the foot of the account on March 22, 
1928. Plaintiffs have filed the suit to 
recover this sum from the defendants 
jointly and severally, and it is added in 
parenthesis in tha prayer ofthe plaint 
that defendants Nos. 2,3 and 5 are liable 
“only to the extent of their respective interest 
in the respective properties of their 
respective joint familv firms.” 

Different written statements have been 
filed on behalf of the defendants. The 
original defendant No. 1 and defendanta 
Nos. 4 and 6 contend that the acknowledg- 
ment is not valid and binding on the 
firm- of Chaturbhuj Pitamberdas & Co. 
as the plaintiffs admitted to defendants 
Nos. 6 and 7 on or before February 27, 
1923, in Bombay, that the accounts had 
not been adjusted, and that they would 
not make a claim against the firm until the 
final disposal of another suit, viz. Suit 
No, 2260 of 1927, and that, therefore, this 
suit is premature. The sum of Rs, 20 was 
according to them paid expressly at the 
plaintiffs’ request to save the bar of limita- 
tion. They further say that they and 
defendant No. 7 alone were partners in the 
firm of Chaturbhuj Pitamberdas & Co., 
and that some of the partners of the 
plaintiffs’ firm did business in pearls in 
partnership with defendants Nos. 1, 4and 6. 
They do rot admit the correctness of 
the account, and say that the acknow- 
ledgment was signed by the original de- 
fendant No. 1, and certain letters were 
written to the plaintiffs, on false representa- 
tions made bythe plaintiffs. Thay, there- 
fore, counter-claim for the taking of 
the accounts oof the commission 
agency and the pearl business, Def- 
endants Nos. 2, 3 and 5 deny that they 
are members of the respective joint 
families alleged by the plaintiffs, or that 
they were in any way concerned with the 
business of Chaturbhuj Pitamberdas & Oo. 
either in commission agency or in pearls. 
Defendant No. 7 denies that he was a 
partner in the pearl business. He also 
denies the validity of the acknowledgment, 
and says that on correct accounts being taken 
of the commission agency dealings bet- 
ween the parties nothing will be found due 
to the plaintiffs.. 

None of the defendants are at present in 
Bombay, and an application was made on 
behalf of all of them to have the suit 
adjourned. The application was opposed, 
and rejected, as the suit is an old. one 
a 
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andthe negotiations for settlement between 
the parties had along since broken off. The 
next day Counsel appeared for defendants 
Nos. 2,3, 5 and7 only, and the suit was 
partly heard, but was adjourned for a week 
as defendant’s Attorney was il), and the 
account books of Chaturbhuj Pitamberdas 
& Co. which, as the Court was then inform- 
ed were in the office of the Attorney 
could not be produced. At the adjourned 
hearing Counsel has appeared for defen- 
dants Nos. 2, 3 and 5 only, and with re- 
gard to the production of the books the 
Attorneys appearing only for defendants 
Nos. 2,3 and 5 wrote a letter to the 
plaintiffs’ Attorneys that these books were 
no longer with them. A large number 
of issues wasraised, some of which are 
unnecessary. Issues Nos.9 and 17 do not 
arise, as Counselis not appearing either 
for defendant No.7 or for defendants Nos. l-a 
and l-b. There was correspondence tet- 
ween the Attorneys after the death of the 
original defendant No. 1 in 1929. about 
his heirs and legal representatives, On 
the plaintiffs Jearning that he left only 
two sons, namely defendants Nos. 2 and 
3, they were impleaded as heirs and legal 
representatives as defendants Nos. 1a and 
l-b. Subsequently, tke defendants’ 
Attorneys informed the plaintifs that there 
were two other sons of the criginal defen- 
dant No. I,and at one time the plaintiffs 
were willing to bring them on the record, 
but have not done so. It was argued by 
Counsel for defendants Nos. 2, 3 and 5 that 
the suit had abated by reason of the other 
heirs not having been impleaded, and he 
contended also that the suit had abated 
not only as against the original deceased 


defendant No.1, but as a whole. It has, 
however, been held that it is sufficient 
compliance with O. XXII, r. 4, Civil 


Procedure Code, if one legal representa- 
tive alone is brought on the record, and 
that it is not necessary that all of them 
should be impleaded: see Jehrabi v. Bis- 
millabi (1); see also Muhammad Zafaryab 
Khan v. Abdul Razzag Khan (2). If one or 
more of the legal representatives is or are 
unknown, if is sufficient if the known 
legal representative is impleaded. Even 
if the suit be deemed to have abated for 
that reason, thoughI hold that it has not, 
it can only be deemed to have abated 
against the original defendant No. 1 and 

(1) A IR 1924 Bom 420; 80 Ind. Cas. 758; 26 Bom 
LR 375. 

(2) A I R1928 All 532; 111 Ind. Cas 238: 50 A 857; 
26 ALJ £20;L R9A 238 Rev; 12R 421. , 
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not as a whole, That is clear from the words 
of O. XXII, r. 4 (3). ; 

There is one other preliminary issue which 
I should like to deal with before dealing 
with the main issue, viz., whether the suit is 
maintainable on the ground of multifarious- 
ness. It was argued by Counsel for defen- 
dants Nos, 2,3 and5 that there was a 
misjoinder of defendants, and causes of 
action, as the suitis for an amalgamated 
liability in respect of the commission agency 
business as well as the pearl business of 
Chaturbhuj Pitamberdas & Co, and 
defendant No. 7 was not a partner in the 
pearl business. Plaintiffs’ Counsel referred 
to certain letters written to them by 
defendands Nos. 1, 4 and 6 and also by 
defendant No.7, by virtue of which the 
plaintiffs agreed to release the partners in 
the pearl business and to look to the 
partnersin the commission agency busi- 
ness of Chalurbhuj Pitamberdas & Co. for 
their joint claim in respect of both. That, 
however, is not the case made out by the 
plaintiffs in para. 3 of the plaint, for it is 
there distinctly alleged that the plaintiffs 
and the defendants carried on business in 
partnership at Duboi in pearls. That 
assumes that defendant No.7 was a 
partner also in the pearl business cf 
Chaturbhuj Pitamberdas & Co. I will 
deal with the question of the seven 
defendants’ partnership later, because if it 
is held that he wasapartner, the suit can- 
not be said tobe bad on the ground of 
multifariousness. 

The original defendant No.1 and defen- 
dants Nos. 4, 6 and 7 were the principal 
defendants inthe suit. The original defen- 
dant No. 1 is dead, and defendants 
Nos. 4,6 and 7 have not appeared at the 
hearing. The only defendants who have 
been represented by Counsel are defendants 
Nos. 2,3 and 5, and they too are not at 
present in Bombay. Ihave already held 
that the acknowledgment was signed by 
defendant No. 1 on behalfof Chaturbhuj 
Pitamberdas & Co., and asthere is nothing 
to show it was signed on any alleged 
false representation made by the plain- 
tiffs tohim, I hold that the acknowledg- 
ment is binding upon the firm of Chatur- 
bhuj Pitamberdas & Co. I also hold that 
the two sums of Rs. 10,064-9-5 and 
Rs, 15,760-1-5 have been rightly debited by 
the plaintiffs to Chaturbhuj Pitamberdas 
& Co., and that they have also rightly 
credited that firm with their share of the 
outstandings in the pearl business which 
have been recovered by the plaintiffs, There 
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is nothing to show that the plaintiffs have 
not accounted for all the outstandings of 
the pearl business recovered by them. The 
account kept by the plaintiffs in their books 
18 in order, and the amount has been 
carried forward from year to year with 
the addition of the interest due thereon 
at six per cent. per annum. 

With regard to defendant No. 7, it must 
be stated that his name has not been 
clearly mentioned as a partner in the part- 
nership agreement of Gordhandas Dwarka- 
das Ohaturbhujdas Pitamberdas, the pearl 
partnership, but, as I have said before, 
the names of defendants Nos.6 and 7, 
two of the partners of Chaturbhuj Pitam- 
berd as & Co., are mentioned in cl! 2as 
managers, and it is Chaturbhuj Pitamber- 
das & Oo. who are, according to cl. 10, to 
have eight annas’ share in that business. 
There is further his letter dated June 24, 
1925, in which he asks the plaintiffs to 
credit a certain sum to ‘our account,” 
meaning the account of the pearl business, 
and to debit the half share of that sum 
as loss to Chaturbhuj Pitamberdas & Co. 
The letter is not very clearly worded, but 
it seems to have been signed by him as 
a partner in the pearl business, as other- 
wise there was noreason for him to write 
when the other defendants who weread- 
mittedly partners had already written a 
separate letter to the plaintiffs. According 
to defendant No. l's written statement, 
defendant No. 7 was not a partner inthe 
pearl business, but he admits that it was 
defendants Nos. 6 and 7 who met the 
Plaintiffs in Bombay in February 1928, 
when the plaintiffs admitted to them that 
the accounts both of the commission agency 
and the pearl business had not been made 


p. 

There would be no need for such an 
admission todefendant No. 7 if he was 
not interested in both the businesses. It 
is true that the letter of demand of 
August 27, 1927, is not addressed to defend- 
ant No. 7, but that seems to me to be an 
inadvertant omission, as the amount claim- 
ed includes the liability in the commission 
agency business in which defendant No. 7 
was admittedly a partner. In any event, 
defendant No. 7 is not here to meet the 
allegations made against him, and I hold 
that he is liable as a partner not only in 
the commission agency business but also 
in the pearl business of Chaturbhuj Pitam- 
berdas & Co. I also hold that the suit is not 
pad on the ground of multifariousness and 
is maintainable as framed, 


MULCHAND v. JAIRAMDAS (BOM) 


915 
The most important question, however, 
in the suit relates to the liability of de- 
fendants No. 2,3 and 5 who contend that 
they are not members of the respective 
joint families alleged in the plaint, and 
were in no way concerned with the busi- 
ness carried on by the original defendant 
No. 1 and defendants Nos. 4, 6 and 7. The 
parties being Hindus, there isa presump- 
tion that they are members of a joint and 
undivided Hindu family which is the nor- 
mal state of a Hindu family, and this 
presumption is strengthened when the re- 
lationship of the members is that of father 
and son. There can be no dispute that 
defendants Nos. 2 and 3 are the sons 
of the original defendant No. 1. That is 
admitted in the correspondence which 
passed between the Attorneys when defend- 
ants Nos, l-a and 1-b were brought on the 
record ag the hejrs and legal representa- 
tivəs of the original defendant No. 1. 
Govindram Tawalram, the munim of the 
plaintiffs, who gave evidence, stated that 
defandant No.5 is the son of defendant 
No 4, and his testimony on that point has 
not been contradicted. Defendants Nos. 2, 
3 and 5 have not alleged any partition 
or separation, and therefore, the onus is on 
them to show that they are not members 
of their respective joint families: that 
onus is not discharged by merely alleging 
that they are not. There is, however, no 
presumption in Hindu Law that a business 
carried on by a member ofa joint family 
is joint family business, nor that all the 
other co-parceners are ihe partners of 
that member in that business: see Vadilal 
v. Shah Khushal (3), There is no presump- 
tion that a business carried on by a mom- 
ber of a joint family in partnership 
with a stranger is joint family business: 
Mirza Mal Bhagwan Das v. Rameshar 


The trend of the earlier decisions was 
that a father or any other manager of a 
joint family could not impose upon the 
adult members of the family the risk and 
liability of a new business, unless that 
business was started or carried on with 
their express or implied consent or the 
business was adopted by all the members 
as an asset of the joint family or was 
carried on for their common benefit. 
Thereafter it was held in Amnnabhat 
Shankarbhat v. Shivappa Dundappa (8) 

(3) 27 B 187, 4 Bom L R 968. $ 

(4) ALR 1929 All 536; 118 Ind, Cas. 145; 51 A 827; 
(1929) A L J 641; Ind. Rul. (1929) All 753, 

(5) A I R1928 Bom 232; 110 Ind, Cas, 263; 52B 
376; 30 Bom L R 539. 
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and also in Shankar Pandharinath Soman v. 
Premchand Gulabchand Gujarati, 127 Ind, 
Cas. 507 (6) that if a business was newly 
staried by the father as the manager of the 
family, it would be nonetheless ancestral, 
and the father’s debt for such business was 
binding on his issue to the extent of 
their hares in the joint family property. 
In my opinion these decisions must be 
deemed to have been overruled by the 
Privy Council in Benares Bank, Limited 
v. Hari Narain (7) following Sanyasi 
Charan Mandal v. Krishnadhan Banerji 
(8). It was held there that the father or 
any other manager of the joint family, 
both under the Mitakshera and the Daya- 
bhaga, had no authority to impose the 
risk and liabilities of a new business 
‘started by him upon the minor co-parcenera, 
Equally he could not impose any such 
liability upon the adult members of the 
joint family. The separate property of any 
other member of the family is not liable 
fcr the debts of such business, unless 
the adult member sought to be made 
liable has given his consent, express or 
implied, to the carrying on of that busi- 
ness, or the transaction out of which the 
liability arose has been subsequently 
satisfied. 

That being the state of the law on the 
subject, what is the evidence in this 
case? It is not alleged that the business 
of Chaturbhuj Pitamberds & Co, was 
an ancestral business. It has not 
been proved that in the business of that 
firm, both as commission agents and in 
pearls, the-original defendant No. 1 for 
himself and on behalf of defendants 
Nos. 2, 3 and defendant No. 4 on behalf 
of himself and his son defendant No. 5, 
joined defendants Nos, 6 And 7 as partners 
on behalf of their respective joint families. 
-There is nothing in the evidence to show 
whether defendants Nos. 2, 3 and 5 were 
minors or adults when these two businesses 
were started, or, if they were adults, to 
show that they were consenting parties to 
it, and had adopted it as their own. 
There is no express consent alleged, and 
no consent can be implied from their con- 

(6) 127 Ind. Cas, 507; 32 Bom. L R 919; Ind, Rul. 
(1930) Bom 619. 

(7) A1BR1932 P O 182; 137 Ind. Ces. 781: 59IT A 
300; 54 A 564; Ind. Rul, (1932) PO 220; 360 WN 
826; 34 Bom, I R 1079; 55 OL J 583; 9 O W N 599; 
(1932) AL J 714; 36 L W 56; 63 MLJ 62; 13 PL 
T 491 (P. 0.). 

(8) A I R 1922 PO 287; 67 Ind. Cas, 124;49I A 
08; 49 O 560; 30ML T 228; 20 ALJ 409; 24 Bom 
L R 700; 35 0 L J 498; 43 ML J41; (922 M WN 
364; 26 O W N 954; 16 L W 536 (P, C.). 
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duct in relation to the business. It has 
nct even been suggested that they took 
part in the business, There is no evidence 
that the plaintiffs made any reasonable 
inquiries or any inquiries at all as to the 
character of the business alleged to have 
been carried on by the original defen- 


dant Nos. land defendants Nos. 2 and 3, 
and defendants Nos. 4 and 5 and defen- 
dants No. 6 and 7. Plaintiffs have for 


some reason or the other not even called 
a single partner of their firm, and their 
munim Govindram only said that he once 
saw defendants Nos. 2 and 3 in the 
house of defendant No. 1 when he went 
there -to dine, and that when the original 
defendant No. 1 came to Bombay to sell 
pearls, his son defendant No, 3 used to 
accompany him. This is not sufficient 
evidence to establish a joint family busi- 
ness. It is true that defendants Nos. 2, 3 
and 5 have not appeared, but it was for 
the plaintiffs to show that the business” 
carried on by Chaturbhuj Pitamberdas 
& Co, was joint family business or a 
business binding upon defendants Nos. 2, 3 
and 5. It was for tbe plaintiffs to have 
shown that the business was carried on 
with the consent of defendants Nos. 2, 3 
and 5, or was carried on for their 
benefit. No such allegation has been made 
and no evidence adduced. Even in the 
notice of demand of August 27,1927, the 
names of defendants Nos. 2, 3 and 5 
have not been mentioned as members of 
their joint families, or as being interested 
in the two businesses, in respect of the 
liability of which the demand was made 
for payment. 

Plaintiffs’ Counsel next contended that 
even if defendants Nos. 2, 3 and5 were 
not in any way concerned with the two 
businesses carried on by the original 
defendant No. 1 and defendants Nos. 4, 6 
and 7 in the name of Chaturbhuj Pitamber- 
das & Co., the plaintiffs would still be entitl- 
ed in this suit to a decree against de- 
fendants Nos. 2,3 and 5 for the amount 
claimed by them limited to the interest of 
defendants Nos. 2, 3 and 5 in their respec- 
tive joint family properties, as the sons of 
their respective fathers. The liability to 
pay.those debts arises by virtue of the 
pious and moral duty of a son under the 
Hindu Law to pay his father’s debts which 
are not tainted with illegality or immora- 
lity. Itis a duty which arises even in the 
father’s lifetime, and is incumbent not only 
on the son and the grandson but also on 
the great-grandson, and can be enforced ; 
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Masit Ullah v. Damodar Prasad (9). 
Counsel for defendants Nos, 2,3 and 5 pointed 
out that there was no alternative case 
pleaded by the plaintiffs to the effect that 
the defendants were in any event liable on 
the ground which I have just mentioned. 
He also pointed out that no amendment had 
been asked for, and that in the absence 
of suchan amendment, the Court could not 
go into the question of the sons’ liability 
under Hindu Law as sons, I must admit 
that in the first instance I was prepared to 
hold that this alternative case could not be 
argued without an amendment, but before 
completing my judgment and passing my 
final orders plaintiffs’ Counsel drew my 
attention to certain other authorities bear- 
ing directly on the point, and I allowed 
it to be further argued before the final 
judgment was delivered. The last issue 
raised by Counsel is sufficiently wide to 
cover the liability of the sons as such. 

Tt has now been well settled that as long 
as a Hindu father remains undivided, a 
creditor can proceed against the interest of 
the son in the joint family property for the 
personal debts of the father which had not 
been contracted for an illegal or immoral 
purpose. A creditor can during the 
father’s lifetime enforce his claim by a 
decree against the entire family property. 
Plaintiffs’ Counsel relied on the Full Bench 
decision in Ramasami Nadan v. Ulaganatha 
Goundan (10), in which it was held that a 
creditor can prosecute his claim against the 
sons in the same suit filed against the 
father and obtain a decree making the 
sons’ interest in the family property liable 
for the father's debts. It appears that the 
creditor had filed two suits against the 
father as the executant of certain bonds, 
and sought to make the sons also liable 
on the ground that the bonds were exe- 
cuted by the father for the benefit of the 
family. The father died in 1893, but his 
death not having been notified to the Court 
a decree was passed against him, and the 
suit against the sons was dismissed. The 
plaintiff-creditor then brought afresh suit 
against the sons, and the question was 
referred to the Full Bench, viz., whether 
the plaintiff could not have in the previous 
two suits prosecuted his claim against the 
sons, and obtained a decree against them 


making their interests in the joint family . 


(9) A E R1928 P 0105; 98 Ind. Cas 1031;53 IA 
204: 48 A 518; 30 W N 721; (1926) MWN 816; 24 
LW 551; 440 L J 321;51ML J 192; 28 Bom LR 
1402; TË LT 815;25 AL J1;310 W N 293; 38 M 
LT 7 (rv. 0). 

(10) 22 M 49; 8 M LJ 312. 
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property liable for their father’s debt. Tha 
question was answered by the Full Bench in 
the affirmative. A subsequent suit how- 
ever can be maintained against the sons, 
if the sons have not been impleaded in 
the previous suit against the father, in 
respect of the same debt for which the 
father was held liable: see Dharam Singh 
v. Angan Lal (11), The Full Bench decision 
of Ramasami Nadan v. Ulaganatha Goundan 
(10), was referred to with approval by the 
Privy Council in Brij Narain v. Mangla 
Prasad (12), in which it was held that if 
the manager of the joint family is the 
father and the other members of the family 
are his sons, the father might, by incur- 
ring a debt, so long as it was not for an 
illegal or immoral purpose, lay the whole 
estate open to be taken in execution pro- 
cesdings upon a decree for payment of that 
debt. The creditor can realize his claim out 
of the entire estate. In Nanomi Babuasin 
v. Modun Mohun (13), Lord Hobhouse ob- 
served as follows (p. 17*): 

“Destructive as it may be of the principle of 
independent co-parcenary rights in the sons, 
the decisions have for some time established the 
principle that the sons cannot set up their rights 
against their father’s alienation for an antecedent 
debt, or against the creditors’ remedies for their 
debts if not tainted with immorality, On this 
important question of the liability of the joint 
estate their Lordships think that there is now no cən- 
flict of authority.” 

The liability of the son is however not a 
personal liability. Is is limited to sons 
who are joint with their father, and it 
is limited only to their interests in the 
co-parcenary property. It subsists so 
long asthe liability of the father subsists. 
It would cease on the debt becoming time- 
barred against the father. It isnot a joint or a 
joint and several liability, in the sense in 
which those terms are understood in English 
Law. At the same time a suit cannot be filed 
against the son alone. The liability arises 
from the obligations of religion and piety 
imposed upon the son under the Mitakshara 
Law to discharge the father’s debts which 
are not illegal orimmoral. Courts Trotter, 
©. J. pointed out in Achutaramayya v. 
Ratnajee Bhootaji (14) (p. 213 :) 

(11) 21 A 801; A W N 1899, 78. 

(12) A I R 1924 P O 50; 77 Ind. Cas. 689; 51 I A 
129; 46 A 95; 21 A L J 934;46MLJI 23;5PL T]; 
28 O W N 253; (1924) M W N 68; 19 L W 72; 2 Pat 
L R 41; 100 & AL R 82; 33 M L T 457; 26 Bom L 
R 590; 110 L J 107; 1 O W N 48 (P.O). 

(13) 13 O 21; 13 I A J; 4 Sar 682; 10 Ind, Jur. 151 


PO). 
| (14) 49 M 211; 92 Ind. Oas.977; A I R 1926 Mad 323; 
23 L W 193; 50 M D J 208; (1926) M W N 259, 


*Page of 13 I. A.—[ Bd]. 
q Page of 49 M.—[#d.] 
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. V. Hari Narayan (7), to 


_ the ground that the 
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“_...The whole doctrine of the pious obligation 


‘is itself a relic of antiquity based originally on a 


religious and not a legal conception but it has been 
controlled and moulded into shape bya series of 
decisions which in my opinion make it a working 
rule which in its actual application is neither 
Inconvenient nor unjust.” 


The judgment in that suit, viz, that a 


: trade is nonetheless ancestral because it 


was started only by the father, must now 


. be deemed to have been overruled by the 


Privy Council in Benares Bank, Limited 
which I have 
referred before, but-it is still an authority 
for the proposition that the commercial 
debts of the father which are valid and 


- binding on the father are debts to which 
: the pious obligation of the son extends. 
- Since, therefore, it is competent 

- creditor to bring asuit both against 


for a 

the 
father and thesonsin the father’s life- 
time for payment of the father’s personal 
debts, the question of - the liability of 
defendants Nos. 2,3 and 5 as the sons of 
their respective fathers still remains to be 
considered. I have already held that they 
are not.liable for their father’s debts on 
t debts were incurred 
in a business which was not binding on 
them, The liability now sought to be 


' imposed upon them is their liability as 


sons under the Hindu Law, The question 
is one of Jaw or of mixed law and fact, 


. and the point is whether an amendment of 
. the plaint is strictly necessary, In my 


opinion. itis not, It follows from the Full 
Bench decision in Ramasami Nandan v. 
Ulaganatha Goundan (10), that a creditor 


. can prosecute his claim against the sons, 


as sons, although it was alleged that the 
moneys were borrowed for the purposes of 
the family, It has also been held in 


Lalta Prasad v. Gajadhar Shukul (15) that ` 


in such acase no amendment is necessary 
and the learned Judge stated at p. 296* 
that he was not preparedto hold that 
because of the absence of an.express al- 
legation inthe plaint- that the sons were 
under . a pious obligation to pay their 
father’s debts the sons had in any way 
been prejudiced, This judgment is also 
referred to with approval by Sir Dinshah 
Mulla in his commentary on O. VI, r. 2 
Civil Procedure Code, 10th Edn, p. 525, 
My attention was, however, drawn by 
Counsel for defendants Nos 2, 3 and 5 to 
Benares Bank, Limited v. Hari Narayan 
(7). In that case before the Privy Council 


(15) 55 A 283 AIR 1933 All 235; 149 Ind. Cas, 181; 


' (1933) A L J 550; 6 R A 852, 
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a further point was raised for the first 
time on behalf ofthe Benares Bank, Ltd., | 
that the Bank was at least entitled to a- 
decree for the sale of the sons’ interests the 
sons being minors, in execution. But the 
claim was negatived on the ground that -> 
the point had not been taken in the Court — 
below and might involve questions of fact 
which had not till then been tried. The 
relationship of father and sons between 
the original defendant No, 1 and defendants 
Nos. 2 and 3 and defendants Nos, 4 and 
5 has been established, as I have stated 
before. The nature of the debt is also 
indicated clearly in the plaint. But it is 
still open to defendants Nos. 2, 3 and 5 
to prove that the debt was either time- 
barred or was illegalor immoral, It is 
also open to them to show that the joint 
families did not consist merely of father and 
sons or son but of other members also: see 
U. P. Oil Mills Co., Ltd. vy. Jamna Prasad 
(16). The fundamental rule is that a Hindu 
son is not under any liability for payment 
of his farher’s debts which are of a cha- 
racther that fall within one or other ofthe 
exceptions recognized by the acient Smritis. 
The limitation of the son’s liability for 
the father's debt is based upon the text 
which says that the sons are not compellable 


-to pay: 


“sums due by their father for spirituous liquors, for 
losses at play, for promises made without any consi- 
deration orunder the influence of lust or cf wrath 
or sums for which he issurety or for an unpaid 
fine or an unpaid toll,” 
or for any other debt which comes under 
the expression ‘avyavaharika’, That ex- 
pression was translated by Colebrooke 
as meaning a debt incurred “for a cause 
repugnant to good morals,” but since the 
judgment in Girdharee Lal v, Kantoo Lal 
(17), in 1£74, the translaticn of that term has 
now been crystallised into “illegal and im- 
moral”. There are various decisions in Bom- 
bay and in Calcutta as to what debts come 
under that category or are excluded from 
it, but it is not necessary to deal with them 
for the purposes of the suit. It has, how- 
ever, been held that it is ason’s pious duty 
to pay out of ancestral property the debts 
of his father on account of a trade liability 
even though the trade might have been 
started by the father: see Shankar Pand- 
harinathi Soman v. Premchand Gulabchand 
Gujarathi, 127 Ind. Oas. 507 (6). I have also 
referred to the judgment in Achutaramayya 
v. Ratnaji Bhootaji (14) where the Chief 

(16) A I R 1933 All 334; 143 Ind Oas. 762; 55 A 
417; (1933) A L J 233; Ind. Rul. (1933) All 329, 

(17) 1 I A 321; 22 W R56, 
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Justice of Madras pointed out that a 
father’s commercial debts were not illegal 
or immoral. It is, as I have said before, 
open to defendants Nos, 2, 3 and 5 to pat for- 
ward their defences or any of them, viz., that 
the debt is time-barred, or illegalor im- 
moral, or that there are other members of their 
respective joint families besides the father 
and sons. Plaintiffs’ Counsel argued that 
as defendants had adopted the written 
statement of their fathers, all admissions 
made by their fathers are also binding upon 
them. Nevertheless, it is but fair that 
before I pass a final decree, these defend- 
ants should have an opportunity to put 
forward any of the defences that they may 
wish to urge before the Court. I according- 
ly adjourn this suit as against defendants 
Nos, 2, 3 and 5 till September 24 next, 
to be on board asa part-heard and subject 
toa part-heard case. 

There will be, therefore, for the present a 
decree only as against defendants Nos. l-a 
and l-b and defendants Nos. 4, 6 and 7 for 
Rs. 29-984-12-0 with interest thereon at 6 
per cent. per annum from March 22, 1928, 
till judgment, costs of the suit and interest 
on judgment at 6 per cent. per annum till 
payment, the decretal amount as against 
defendants Nos. l-a and l-b to be payable 
out of the assets of the deceased original 
defendant No. 1. Counter-claim of defend- 
ants Nos. 1, 4 and 6 dismissed with costs. 

November, 20.—After delivering my judg- 
ment on August 16, 1934, the suit was ad- 
journed till September 24, for further hear- 
ing as against defendants Nos. 2, 3 and 5 
in case these defendants wanted to raise 
the defences or any of them whichI have 
mentioned in my judgment. The suit came 
on for hearing again on November 20, when 
defendants Nos. 2, 3 and 5 were absent, 
and no one appeared on their behalf. Ac- 
cordingly on issue No. 19, which stood over, 
there will be a decree for the plaintiffs in 
the same terms as the decree which I pass- 
ed on August 16 last against defendants 
Nos. l-a and l-b and defendants Nos. 4, 6 
and 7, the decree against defendants 
Nos. 2 and 3 being limited to their respec- 
tive interests in the co-parcenary property if 
any of the joint family of which defendants 
Nos. 2 and 3 and the original defendant 
No, 1 were members, and the decree against 
defendant No. 5 being limited to the co- 
parcenary property if any of the joint fami- 
ly of which he and defendant No. 4 are or 
were members, 

D, Suit decreed, 
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OUDH CHIEF COURT 
Criminal Appeals Nos. 499 and 530 of 1333 
November 27, 1935 
SRIVASTAVA, J. 
SATDEO— APPELLANT 
versus 
EMPEROR—CowPLaINant — 


RESPONDENT 

Criminal trial—Jury —Duty of Juige to express 
opinion on evidence—Criminal Procedure Code (Act 
V of 1898), ss. 393, 269 (3)—Verdict of jury—Duty 
of Judge to ask necessary questions to ascertain verdict 
—Verdict, if inconclusive and incomplete —Penal 
Code (Act XLV of 1860}, ss. 489-B, 120-B—Failure 
of specific charge of uttering of particular forged 
note—Chargeof conspiracy, if should be set aside 
—Evidence Act (I of 1872), ss. 10, 30—Scope of 
s. 10—Question as to whether maker of statement 
is dead or not is immaterial under s. 10. 

In a jury trial, it is the duty of the Judge 
to help the jury to come toa right conclusion and 
for this purpose he is entitled to express his opinion 
on the evidence, [p. 920, col. 1.] 

Where the Judge has qualified his observations 
with the remark that they, the members of the 
jury, were the sole judges of the facts and were 
not bound by any opinion on the facts expressed 
by him and emphasised this by adding that they 
were not only at liberty to differ from any opinion 
expressed by him but that it was their duty as 
jurymen to give their independent findings, it 
cannot be said that there was any misdirection or that - 
the summing-up was not fair. [p. 920, cols. 1 & 2,] 

In the case of a verdict of the jury it is not 
open to the Oourt to make surmises or conjectures. 
Section 303 of the Oode of Oriminal Procedure 
provides for the Judge asking the jury necessary 
questions in order to ascertain what their verdict 
is. In a case under s, 489-B, Penal Code, the Judge 
ought not stop merely at recording the verdict 
about the accused having utterad particular notes 
at particular places but should ascertain from them 
their opinion as to whether the said notes had been 
uttered with the knowledge of their being forged. 
When the verdict recorded by the Judge does not 
contain this, the verdictis inconclusive and incom- 
plete. The High Court cannot supply by conjecture 
or inference the omission on the partof the Sessions 
Judge to ascertain from the jurors themselves 
what they meant by their verdict, Emperor v. 
Chidghan Gossain (1), referred to. 

Held, that a re-trial should be ordered. 

It cannot be said that if the specific charge of 
the uttering of particular forged notes fails, the 
charge of conspiracy for the passing of forged 
notes as genuine must also fail, If the conviction 
for the offences triable by jury is set aside because 
of certain defect in the verdict, it does not follow 
as a necessary consequence of it that the conviction 
for the other offences for which the accused has 
been tried with the aid of assessors must also be 
set aside [p. 92], col. 2.] 


Under s. 10, Evidence Act, anything said, done or 
written by any conspirator in reference to the 
common intention of the conspiracy after the time 
when such intention was first entertained by any 
conspirator is a relevant fact as against euch of 
the persons believed to be so conspiring as well 
for the purposes of proving the existence of the 
conspiracy as for the purpose of showing that any 
such person wasa party to it, the question whether 
the person who made the statement is dead oralive 
does not affect the application of 5,10, [p. 922, col, 2.] 
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Or, A. against an order of the Additional 
Sessions Judge, Lucknow, dated July 31, 
1931, - 

Mr. H.K. Ghosh, Assistant Government 
Advocate, for the Crown, 


Judgment.—These appeals have been 
preferred by Sat Deo and Babu Lal 
against the order ofthe learned Additional 
Sessions Judge of Lucknow convicting 
them under s. 489-B, Indian Penal Code, 
for uttering forged notes and sentencing 
Sat Deo to four years’ rigorous imprison- 
ment and Babu Lal to eight years’ rigorous 
imprisonment, They have also been con- 
victed under s. 120-B read withe. 489-B, 
Indian Penal Code, and sentenced nine 
years’ rigorous imprisonment each under 
this section, both the sentences being 
ordered to run concurrently. The appeals 
are directed against these convictions and 
sentences also. 


It may be mentioned that the trial in 
respect of the offence under s. 489-B, 
Indian Penal Oode was held with the aid of 
a jury and a conviction under that section 
“is based on the verdict of the majority of 
the jury. 

The case for the prosecution is that the 
two appellants together with one Harish 
Chandra and one Shankar Lal and a few 
others formed a conspiracy to forge notes 
by altering genuine Rs, 10 currency notes 
into notes of the denomination of Rs. 50 
and uttering them assuch. Harish Ohandra 
was also prosecuted along with the two 
appellants but he died during the trial in 
the Sessions Court. 


The learned Counsel for Babu Lal 
attacked the charge made by the learned 
Additional Sessions Judge to the jury on 
the ground that the learned Judge had ex- 
pressed his own opinion about the evidence 
in very pronounced terms and that generally 
the summing up by him of the case 
against the accused was not fair. He has 
also contended that the verdict given 
by the jury was quite incomplete and in 
fact no verdict on which the conviction 
could be based. It is the duty of the 
Judge to help the jury to come to aright 
conclusion and for this purpose he is 
entitled to express his opinion on the 
evidence. I note that he qualified his 
observations with the remark that they, 
the members of the jury, were the sole 
judge of the facts and were nct bound 
by any opinion on the facts expressed by 
him. He emphasized this by adding that 
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they were not only at liberty to differ 
from any opinion expressed by him but : 
that it was their duty as jurymen to give 
their independent findings. Iu the cir- 
cumstances I am not satisfied that there 
was any misdirection or that the summing- 
up was not fair, 

As regards the verdict, the questions `- 
which arose for determination in the case 
under s. 489-B were (1) whether the 
accused had uttered the notes in question 
as alleged, and (2) whether the accused. 
when they uttered the said notes knew’ 
or had reason to believe that they were 
forged. The learned Judge in his charge 
to the jury had pointedly drawn their: 
attention to these two essential elements: 
of an offence under s. 489-B. After the. 
charge had been delivered the jury retired 
and on their return gave their verdict 
which was recorded by the. learned 
Additional Sessions Judge in the following 
words: | wi 

“About Ex 25......4 are of opinion that it is proved 
that Sat Deo uttered this note at Allahabad. One 
L Murli Manohar says that it is not proved”. 

About Ex. 97 .....8 are of opinion that it is proved 
that Babu Lal uttered this noteat Nasirabad. 2 Lala 
Murli Manohar and B Ram Lal say that it is 


not proved”. 
About Ex 102 .....the same as about Ex, 97.” 


It will be seen from the record of the 
verdict as quoted above that the jury 
only expressed their opinion about the fact 
of three of the notes having been uttered 
by the accused being proved. They did 
nof express any opinion as to whether the 
accused knew or had reason to believe 
that the notes were forged. Nor did 
they give any verdict to the effect that 


the accused were guilty of the offence 


under s. 489-B, Indian Penal Code. No 
doubt the learned Additional Sessions 
Judge seems to have treated this verdict 
as one of guilty. It is possible that if 
the jury had been questioned, they might 
have returned a verdict against the accused 
on ths question of guilty knowledge also. 
But I am clearly of opinion that in the 
case of a verdict of the jury itis not open 
to the Court to make surmises’or con- 
jectures. Section 303 of the Code of 
Criminal Procedure provides for the Judge 
asking the jury necessary questions in 
order to ascertain what their verdict is, 
The learned Judge ought not to have 
stopped merely at recording the verdict 
about the accused having uttered par- 
ticular notes at particular places but 
should have ascertained from them their 
opinion as to whether the said notes had 
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been uttered with the knowledge of their 
being forged. I have, therefore, no doubt 
that the verdict recorded by the leraned 
Additional Sessions Judge is inconclusive 
and incomplete. It is by no means 
impossible that the jury if questioned 
might have expressed the opinion that 
they were not satisfied about the guilty 
knowledge of the accused when they 
uttered the notes. In Emperor v. Chidghan 
Gossain, TO. W. N. 135 (1), their Lordships 
of the Calcutta High Court remarked that 
the Court cannot supply by conjecture or 
inference the omission on the part of the 
Sessions Judge to ascertain from the 
‘jurors themselves what they meant by 
their verdict. So inthe present case also 
I find myself unable to treat the verdict 
which I have reproduced verbatim above 
as one of guilty under s. 489-B, Indian 
Penal Code, conviction based on the 
above verdict must, therefore, be set aside. 
In view of the opinion which I have formed 
about the appeal against the conviction 
under s. 120-B, Indian Penal Code, I do 
not think it worthwhile to order a 
re-trial. 

Turning now to the conviction for the 
offence of criminal conspiracy under 
a. 12U-B, Indian Penal Oode, as already 
stated, the appellants Sat Deo and Babu 
Lal and Harish Chandra were being tried 
together for this offence when Harish 
Chandra died. He had made a long con- 
fession, Ex. 16, beforea Magistrate of the 
first class. Sat Deo also made confessions 
which are Exs. 289 and 19. 

The first contention urged on behalf of 
Babu Lal appellant is that if the con- 
viction under 8. 489-B is set aside the 
conviction under s. 120-B read with 
s. 489-B, Indian Penal Code, 
must also be set aside because the 
two offences were closely linked together. 
Tt has been argued that if the specific 
charge of the uttering of particular forged 
notes fails the charge of conspiracy for 
the passing of forged notes as genuine 
must also fail. I regret I cannot accede 
to the contention. Section 269 (3) of the 
Code of Criminal Procedure provides that 
when the accused is charged at the same 
trial with several offences of which some 
are and some are not triable by jury, he 
shall be tried by jury for such of those 
offences as are triable by jury, and by 
the Court of Session with the aid of the 
jurors as assessors, for such of them as are 


not triable by jury. The trial in the 
(1) 7 © WN 135. 
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present case was strictly in accordance 
with this provision of the Code of Crimi- 
nal Procedure. If the conviction for the 
offences triable by jury is set aside be- 
cause of certain defect in the verdict. it 
does not follow as a necessary consequence 
of it that the conviction for the other 
offences for which the accused has been 
tried with the aid of assessors must also 
be set aside. No doubt the evidence 16- 
corded in the case was common to both 
the offences but in one case theevidenca 
had to be considered by the jury which had 
to form itsopinion about it and in the other 
case it had to be considered by the Ses- 
sions Judge with reference to the offences 
which were not triable by jury. In Ram 
Das v. Emperor, (1934) Allahabad Law 
Journal Reports, 852 (2) which is a case very 
similar to the present one in which the 
accused were tried with the aid of the 
jury for an offence under s. 489-A and 439 B 
Indian Penal Code, and on a charge of 
conspiracy under s. 120-B read withs. 489-A 
and 489-B, Indian Penal Code, with the aid 
of the same jurors acting as assessors. jt 
was held by a learned Judge of the Allah- 
abad High Court that where the accused 
are charged at the same trial with con- 
spiracy, which is triable with the aid of 
assessors, and some other offences commit- 
ted in pursuance of the conspiracy, which 
are triable with the aid of the jury, and 
the verdictof the jury being in favour of 
the accused the Judge acquits them in 
respect of those charges, it is still open 
to the Judge, so far as the charge of con- 
spiracy is concerned, totake into considera- 
tion the evidence disbelieved by the jury 
who were dealing with the other charges. 
The circumstances of the present case are 
even more favourable to the prosecution 
than the circumstances of the case just 
referred to inasmuch as although I have 
found it necessary to set aside the convic- 
tion under s. 489-B because of the defect 
in the verdict, yet the evidence for the 
prosecution about the uttering of the notes 
appears to have been believed by the 
majority of the jury who were distinctly 
of opinion that the notes in question had 
been uttered by the accused. I am, there- 
fore, of opinion, that in spite of the appeals 
having been successful in so far as they 
are directed against the convictions under 
s. 489-B, Indian Penal Code, it does not fol- 
low from it that the convictions relating 


(2) (1934) A L J 852; 151 Ind. Cas, 442; A IR 1934 
All. 6i; (1934) Cr. Oas. 130;7 R A 163; 35 Or LJ 
1819. > 
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to the offence of conspiracy must also be 
set aside. | : 

Next on the merits of the case it has 
been argued that the confession of Harish 
Chandra, Ex, 16, is inadmissible against 
the appellants, and that the evidence is 
quite insufficient to justify the conviction. 

As regards the admissibility of the con- 
fession of Harish Chandra against the ap- 
pellante, it is conceded by the learned 
Assistant Government Advocate that it is 
jnadmissible under s. 30 of the Indian 
Evidence Act as Harish Chandra died be- 
fore the completion of the trial. He has, 
however, maintained that the statement 
Ex, 16 is admissible against the appellants 
under s. 10 of the Indian Evidence Act. 
He has in support of his arguments relied 
on a decision of the Calcutta High Court 
in Kunjalal Ghose v, Emperor, 155 Ind. Cas. 
261 (3) and of a Bench of this Court in 
Ram Prasad Bismilv. Emperor, 1 Lucknow 
Cases, 339 (4). In the first of these cases 
a Bench of the Calcutta High Court re- 
marked as follows : 

“Conceding in favour of the petitioner that the 
eunfession of the doctor who died very soon after 
the statement was made by himis not admissible 
in evidence under s. 32 (3), Evidence Act, there can 
be no doubt that the statement was admissible 
under 6,10 of the Act seeing that other evidence 
in the case disclosed reasonable grounds for believ- 
ing that there was a conspiracy, and that the 
doctor was aconspirator.” . f 

In the seccnd case a Bench of this Court 
observed as follows : . 

“The first point that we have to note is the con- 
struction to be placedupon the provisions of s, 10 
of the Indian Evidence Act, This section renders 
admissible in cases of conspiracy much evidence 
which isnot ordinarily admissible under the Indian 
Law. The provisions of the section are wider than 
those of the Engiish Law. Under it anything eaid, 
done or written by any conspirator in reference to 
the common intention of ihe conspiracy after the 
time when such intention was first entertained 
by any conspirator is a relevant fact as against 
each of tbe persons believed to be so conspiring 
as well for the purposes of proving the existence of 
the conspiracy as for the purpose of showing that 
any such person was a party to it.” 

As a result of this opinion they held at 
p. 370 a confession made by oneof the 
accused to be admissible in evidence 
again all the appellants under the provi- 
sions of s. 10 of the Indian Evidence Act. 
Both these cases fully support the conten- 
tion of the learned Assistant Government 
Advocate. The learned Counsel for Babu 


(3) 155 Ind. Cas. 261; AIR 1935 Oal. 26; 38 O 
W N1015; (1935) Or. Cas. 40;7 R 0572; 36 Cr. LJ 


678. 

(4) 1 Luck Cas. 339; 106 Ind. Cas. 721; AI R 1927 
Oudh $69; 8 A ICr. R 449; 2Luck 631; 29 Or. L J 
129, 
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Lal has sought to distinguish the last 
mentioned caseon the ground that the ac- 
cused who had made the confession was 
alive. In my opinion, the question whe- 
ther the person who madethe statement 
is dead or alive does not affect the appli- 
cation of s. 10. The decision of the Bench 
of this Court is binding upon me sitting 
asa Single Judge. I must, therefore, hold 
that the confession of Harish Chandra, 
Ex. 16, is admissible against the appel- 
lants. 

Next as regards the merits of the con- 
viction, having heard the Counsel at some 
length I am not satisfiel that the convic- 
tion is incorrect. Harish Chandra in his 
confessions, Ex. 16, deposed directly about 
the agreement made amongst the appel- 
lants, Harish Chandra and several others 
that currency notes of Rs. 10 should be 
forged and converted into notes of Rs. 50 
and passed as genuine. He further stated 
that on one occasion Babu Lal himself 
made one such note. He has also given 
a long history of the movements of the 
various members of the gang including 
the appellants and howthey passed the 
forged notes as genuine at various places, 
The learned Additional Sessions Judge 
has given good reasons for holding that the 
confession was voluntary. It was made when 
Harish Chandıa was in jail and was recorded 
by the Magistrate with due precautions and 
after giving him necessary warnings. It 
appears that Harish Chandra was suffering 
from pthisis and he made the confession 
when he felt that he could not live long. 
His statement is also corroborated in seve- 
ral material particulars by the statement 
of P. W. No. 55 Gabru who was in the 
seivice of Harish Ohandra for a short 
time. Though it is the statement of an 
accomplice and as such has to be accepted 
with caution yet in view of the very de- 
tailed nature of the statement and the 
circumstantial details given by him it is 
difficult to believe it as a tutored state- 
ment. I am, therefore, inclined to agree 
with the lower Court that in the main the 
statement made by Harish Chandra is 
true. There is no reason to think that the 
confessions made by Sat Deo also are 
anything but voluntary. Even though they 
have subsequently been retracted they can 
be used in evidence against Sat Deo. They 
are also admissible against Babu Lal who 
was jointly tried with Sat Deo. As the 
other evidence in the case sufficiently cor- 
roborates his statement about Babu Lal 
being one of the conspirators and having 
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passed some of the forged notes as genuine 
they have rightly been used by the lower 
Court as evidence against Babu Lal 
also. 

Next we have127 notes exhibited in this 
case which were passed as genuine at 
various places in Northern India. It is 
obvious and is not denied by the Counsel 
for Babu Lal that all these notes are 
genuine notes of Rs. 10, each which have 
been converted into notes of Rs. 50 each: 
The statement of Mr. Surendra Lal Ghosh 
a retired Honorary D. S. P. of the C. I. D. 
who was examined as an expert shows 
clearly that all these notes are the handi- 
work of forgers of the same school. One 
remarkable fact which has been verified by 
me personally is that in most of them 
there is a letter shaped like X to be found 
in -the line where the value of the note 
is stated in Madrasee characters. The 
learned Additional Sessions Judge made an 
analysis of the evidence and as a result 
of it noted the movements of Harish 
Chandra, Babu Laland Sat Deo. It is 
striking that the visits of the members of 
the conspiracy to different places more or less 
synchronised with the uttering cf forged 
notes in those localities. It is also in 
evidence that on occasions Babu Lal and 
Harish Chandra and Harish Chandra and 
Sat Deo were staying atthe same time in 
the same hotel or dharamshala. This evi- 
dence of close association amongst the 
members of the conspiracy also affords 
important evidence against the appel- 
lants. i 

It has in my opinion been satisfactorily 
proved that on August 10, 1933, Ram Lal 
P. W. No. 27, a general merchant of Nasir- 
abad sold an electric torch for Rs. 4-4-0, 
He was paid the note Ex. 97 and returned 
the balance of Rs. 45-12, to the customer. 
Ram Lal has identified Babu Lalas the 
customer who had given him the note 
Ex. 97 when he bought the electric torch. 
It is also significant that a torch which 
has been identified by Ram Lal as similar 
to the torch which had been sold by him 
was recovered from the possession of 
Harish Chandra when he was arrested. 
Similarly Babu Lal has also been identified 
by P. W. No. 37 Tikam Chand as the 
customer who purchased silk from his shop 
in Ajmer and gave him the currency note 
Ex. 102 and obtained the balance of 
Re. 47-4-0. As I have stated the majority 
of the jury were of opinion that the utter- 
ing of these notes by Babu Lal was satis- 
factorily proved. The learned Additional 
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Sessions Judge also has believed the evi- 
dence of these witnesses which is fully 
supported by the probabilities and cir- 
cumstances of the case. No sufficient 
grounds have been made out for me to 
arrive at a different conclusion, Having 
given my careful consideration to the 
entire evidence, I am satisfied that the 
charge of conspiracy under s, 120-B read 
with s. 389-B, Indian Penal Code, has been 
satisfactorily brought home to both the 
appellants Sat Deo and Babu Lal. Their 
convictions for this offence must, therefore, 
be upheld. I am also not prepared to 
say that considering the nature of the 
conspiracy which called for a deterrent 
sentence, the sentence is excessive. 

I accordingly set aside the convictions 
and sentences passed on the appellants 
under s, 489-B, Indian Penal Code, but 
uphold their convictions under s, 120-B 
read with s. 489-B Indian Penal Code, and 


maintain the sentences passed on them 
for this offence. 
N. Conviction set aside. 


——t 


BOMBAY HIGH COURT 
Criminal Revision Application No, 179 
of 1935 
August 23, 1935 
_ BeAUMONT, O. J. avo N, J. WADIA, J. 

NARAYAN MUDLAGIRI MAHALE~— 

AcoUSED—APPLICANT 
versus 
EMPEROR—OpposIts Party 

Child Marriage Restraint Act (XIX of 1929), ss. 5, 6 
—Marriage contracted outside British India, whether 
offence—Applicahility of s. 188, Criminal Procedure 
Code (Act V of 1808), to marriages outside British 
India—S.6 whether imposes penalty for permitting 
mariage which is lawful. 

The Child Marriage Restraint Act contains no 
provision similar to 8. 4, Penal Code, and befores. 188, 
Criminal Procedure Code, can be applied for trial of 
an offence under the Act the prosecution must prove 
that the Act makes penal a child marriage perform- 
ed outside British India. The Act is limited in its 
operation to British India and only strikes at 
marriages contracted in British India, therefore the 
child marriage contracted outside British India is 
not an offence under the Act, and if itis notan 
offence under the Act, there is no offence to which 
s. 188, Criminal Procedure Code, can apply. Queen- 
Empress v. Daya Bhima (1), not followed, 

Section 6, Child Marriage Restraint Act, only aims 
at permitting or failing to prevent a marriage which 
is madejpenal under the earlier sections, and does 
not impose a penalty for permitting a marriage which 
is lawful. as 

Cr. R. App, from conviction of the Dis- 


trict Magistrate, Kanara, : 
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Mr, G. P. Murdeshwar, 


plicant. 
Mr. P. B. Shingne, for the Crown, 


for the Ap- 


Beaumont, C. J.—The accused in this 
case were prosecuted under s. 6, Child 
Marriage Restraint Act XIX, of 1929, in 
that they permitted or failed to prevent 
the marriageof their son who was under 
the age of eighteen years. The marriage in 
question took place at Goa, outside British 
India andthe accused were tried by the 
District Magistrate of Kanara, where the 
accused were residing at the time of the 


charge. The question which we have to 
determine is whether the conviction was 
legal, 


In general the subject of trials in British 
India for offences committed outside British 
India is dealt with by s. 4, Indian Penal 
Code, and s. 188, Criminal Procedure 
Code. It is instructive to note the history 
of those two sections, They are taken 
substantially from ss.8 and 9, Foreign 
Jurisdiction and Extradition Act, 1879. 
Section 8 provides : 

“The law relating to offences and to criminal 
procedure forthe time being in force in British 
India shall, subject as-to procedure to such modi- 
fications asthe Governor-General in Council from 
time to time directs, extend (a) to all European British 
subjects in the dominions of Princes and States in 
India in alliance with Her Majesty and (b) to all 
Native Indian subjects of Her Majesty in any 
place beyond the limits of British India.” 

This section deals with the subject-matter 
of s. 4, Indian Penal Code as it now 
exists, though the wording is by no means 
identical. Then s. 9 provides that such 
persons may be dealt with as if the offences 
had been committed in the place in British 
India where they may be found, Section 
9 seemsto metodeal purely with proce- 
dure, and to be a corollary to the subs- 
tantive enactment contained in s. 8. Section 


9 was repealed in 1882, and was re- 
enacted ins, 188, Criminal Procedure 
Code of that year, which is in the same 


terms asthe corresponding section in the 
present Code. In 1898s. 4, Indian Penal 
Code, was amended and enacted in its 
present form. Up tillthat date the section 
had applied only to Government servants, 
but the amended section comprised also 
the two classes of persons covered by s. 8, 
Foreign Jurisdiction and Extradition Act, 
1879, namely Native Indian subjects in any 
place beyond British India and British 
subjects within Native States. 

The Explanation to the section provides 
that the word “offence” includes every act 
egmmitted outside British India which, 
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if committed in British India, would be 
punishable under this Code, It is clear 
that celebrating a child marriage is not 
punishable under the Indian Penal- Code 
and the present case cannot, therefore, be 
brought under that section, but the Govern- 
ment Pleader has argued that s, 188, 
Criminal Procedure Code, is not confined 
purely to procedure but makes it a substan- 
tive offence for any body to do an act which 
would be an offence, if committed in 
British India. This view prevailed in the 
lower Courts but Iam unable to accept 
that construction of the section, It seems 
to me that a consideration of the history 
of the section andthe language employed 
shows that it deals with procedure and 
nothing else, So far as is material for 
the present purpose, what the section 
enacts is that when a Native Indian subject 
of Her Majesty commits an offence at any 
place without and beyond the limits of 
British Indie, he may be dealt with in 
respect of such offence asifit had been 
committed at. any place within British 
India at which he may be found. “Offence” 
is defined by 8. 4, cl. (0) as any act or 
omission made punishable by any law for 
thetime being in force. To attract the 
section it must be shown that an accused 
has been guilty of an act or omission 
made punishable by some law (which 
must mean some law applicable to British 
India) for the time being in force. In 
support of his argument the Government 
Pleader has relied strongly on Queen-Em- 
press v. Daya Bhima (1), where it was held 
before the amendment to s. 4, Indian 
Penal Code that Native Indian subjects 
who committed in Portuguese territory acts 
which would have amounted to criminal 
breach of trustif committed in British 
India could be prosecuted under s. 188, 
Criminal Procedure Code, 1882, at the place 
in British Indian territory where they were 
subsequently found, The reasoning of the 
Court is not given in full, and the Judges 
seem to have assumed that an offence had 
been committed although generally an 
act consituted an offence by the Indian 
Penal Code would not be an offence if 
committed outside British India; see 
Empress v Moorga Chetty (2). The as- 
sumption, however, may have been justi- 
fied on the language of s. 8, Foreign 
Jurisdiction and Extradition Act of 1879, 
which was then in force but has since 
been repealed. 
(1) 13 B 147, 
(2) 5 B_ 338 (F B). 
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Where the Oourt is dealing with an act 
committed outside British. India by an 
Indian subject which would be an offence 
punishable under the Indian Penal Code 
if it had been committed in British India, 
s. 4, Indian Penal Code, as it now exists, 
constitutes theact an offence, and it can 
be dealt with under s. 188, Criminal Proce- 
dure Code. Cases arising under other 
statutes which contain a provisioa similar 
tos. 4, Indian Penal Code (cf. the Indian 
Railways Act, 1890, and the Indian Tele- 
graph Act, 1885), can be similarly dealt 
with. But the Ohild Marriage Restraint 
Act, XIX of 1929, contains no such provi- 
sion and the prosecution must prove that 
the Act makes penal a child marriage 
performed outside British India, By s. 1 
(2) itis provided that the Act extents to 
the whole of British India, including 
British Baluchistan and the Sonthal Par- 
ganas; 8, 2 defines a “child marriage” us 
meaning amarriageto which either of the 
contracting parties isa child, and “ebild” 
is defined asa person who if a male, is 
under eighteen years of age, and if a'female 
is under fourteen years of age. Sections 3 
and 4 makeit punishable fora male to 
contract a child marriage; s. 5 makes it 
punishable to perform a child marriage ; 
and s. 6 makes it punishable for any 
person having charge ofa minor who con- 
tracts a child marriage whether as parent 
or guardian or in any other capacity to 
promote the marriage or permit it to be 
solemnised or negligently fail to preventit 
from being solemnised. It is to be noticed 
that the Act is not confined to child 
marriages contracted between members of 
any particutar race or community, and if 
it be penal for a Hindu father to promote 
the marriage in Goa of hisson aged seven 
years, it is equally penal for an English 
father to promote the marriage of his son 
aged seventeen yearsin London. In my 
opinion the Act is limited in its operation 
to British India and only strikes at mar- 
riages contracted in British India. I am of 
opinion, therefore, that the child marriage 
contracted in this case outside British 
India is not an offence under the Act, and 
if itis not an offence under the Act, there 
is no Offence to which s. 188, Criminal 
Procedure Code can apply. 

It was lastly argued by the Government 
Pleader that even if a child marriage 
celebrated outside British India, did not 
constitute an offence still permitting with- 
in British India, such a marriage would 
be an offence and that such permission 
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was proved inthe present case. Apart 
from the fact that this was not really the 
charge made against the accused, I] am of 
opinion that s. Gonly aims at permitting 
or failing to prevent a marriage which is 
made penal under the earlier sections, 
and does notimpose a penalty for permilt- 
ing a marriage which is lawful, 

The application musi, therefore, be 
allowed andthe conviction set aside. Fine, 
if paid, to be refunded. 

N. J. Wadia, J.—I agree. 

D, Conviction set aside. 


RANGOON HIGH COURT 
Criminal Appeal No. 296 of1935 
May 2, 1935 
DUNBLEY, J. 

NGA NI U—APPELLANT 
versus 
EMPEROR-— Opposite Party. 

Penal Code (Act XLV of 1660), s. 304, cl. (Q— 
Injuries with intention to cause hurt—Clause (2), s. 324, 
whether applies—Criminal trial—Self-defence — Two 
men fighting —Their relative position, if can be 
ascertained from nature of injuries—Person atlacked 
managing to get weapon from attacker and using it 
in self-defence — Whether entitled to right of private 
defence, h 

When injuries are inflicted withthe intenticn of 
causing hurt, cl. (2), s. 304, Penal Ccde, has no ap- 
plication at all. i 

When two men are fighting together, it is extreme- 
ly hazardous to conjecture as to their relative positions 
from thenature of the injuries received because the 
combatants are constantly changing their positions 
with regard toone another in the course of the 
struggle. r ; 

It would be circumscribing the right of private 
defence of the body with meticulous and unjustifiable 
restrictions if it were to be held that, when the person 
attacked had managed to obtain the weapon from the 
grasp of the attacker, he was not to beallowed to 
use that weapon in his defence in order to prevent 
the attacker from re-gaining possession of it. A 

Cr. A. from an order of the Additional 
Sessions Judge, Arakan, dated March 1, 
1935. 

Judgment.—The appellant Nga Ni U 
has been convicted of the offence of culp- 
able homicide not amounting to murder, 
under cl. 2, s. 304, Indian Penal Code, for 
causing the death of Nyo Hmine. It is 
necessary to point out to the Additional Ses- 
sions Judge that if the appellant commit- 
ted any offence at all, it must have been 
under cl. 1, 8,304, for he inflicted injuries 
on the deceased with the intention of caus- 
ing hurt, and when injuries are inflicted 
with the intention of causing hurt cl. 2, 
s. 304 has no application at all. 

The deceased Nyo Hmine was a village 
bully and apparently a dangerous charac- 
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ter. He had been previously convicted 
on more than one occasion of causing hurt 
to other villagers. He was at enmity 
with the appellant over a previous da 
cutting case. The appellant had been ill, 
and on the morning of November 22, he was 
sitting warming himself by a fire outside 
the house of Ma Me Dok(P. W. No. 2). 
The deceased Nyo Hmine happened to 
come along the village road carrying a 
cock anda dama. He at once attacked 
the appellant, who was unarmed, and cut 
him on the back of his neck as he was sit- 
ting on the ground. The appellant got up 
and ran and was chased by the deceased. 
The appellant unfortunately fell down and 
the deceased, standing astride him, cut 
him several times with the da. The ap- 
pellant, with commendable presence of 
mind, seized the deceased's right hand 
and bit it, and this made the deceased 
drop his.da which the appellant picked up, 
and in retaliation the appellant cut the 
deceased several times with the deceased's 
‘own da. Then Tun Hla(P. W. No. J) ar- 
rived onthe scene and embraced him 
from the back, and the deceased then ran 
away. Both the appellant and the de- 
ceased were taken to hcspital. The appellant 
arrived there at 5-30 p.m. He had received 
four injuries, three of which were severe da 
eutson hisneck and face. The deceased 
was brought tothe same hospital at 
6-30 r. m. He was then unconscious 
and hedied within 20 minutes of his 
arrival at the hospital. He had 
received three da cut injuries on his head 
and one on the back of his shoulder. Had 
he been brought to hospital promptly, ac- 
cording tothe medical witness, he would 
not have died, but there was great delay 
in conveying him tothe hospital and con- 
sequently he died from loss of blood, 
although his injuries, neither severally nor 
collectively, were likely to cause death. 

These facts are all admitted by the ap- 
pellant, and his defence is the right 
of private defence of his body. The Addi- 
tional Sessions Judge has naturally held 
that the appellant had such a right of private 
defence, but has held that he exceeded that 
right, and he has based his conclusion, 
that the appellant exceeded his right of 
private defence, on the fact that two of the 
deceased’s injuries were on the back of 
thehead and the back of the shoulder; 
thus, according to the Additional Ses- 
sions Judge's showing, the appellant must 
havecutthe deceased when the latter was 
running away. This inference is contrary 
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to the evidence of the only witness who 
has given evidence of the circum- 
stances of the fight between the appellant 
and the deceased and therefore is not 
justified, When two men are fighting to- 
gether, it is extremely hazardous to con- 
jecture asto their relative positions from 
the nature of the injuries received because 
the combatants are constantly changing 
theirjpositions with regard toone another in 
the course of the struggle. The appellant 
himself says that after he bit the deceased’s 
hand and so obtained possession of the 
deceased's da, the deceased tried to take 
the da away from him and they struggled 
for possession of it andhe then cut the 
deceased, and it is clear that this is 
obviously what would have happened 
when the deceased first lost possession of 
his da, The appellant's story is supported 
by Maung Tun Hla. He says that he saw 
Nga Ni U, unarmed and defenceless, lying 
on the ground with the deceased standing 
over him and cutting at him with da. Then 
auddenly the appellant stood up, and he 
(Tun Hla) then noticed that the deceased's 
da was in the appellant’s hand. The 
deceased then made two or three attempts 
to snatch back theda from the appellant's 
grasp, and as each attempt was made, the 
appellant cut at the deceased. He then 
ran up to the combatants, seized the appel- 
lant from behind, and the deceased there- 
upon ran off, 

It would be circumscribing the right of 
private defence of the body with meticul- 
ous and unjustifiable (restrictions if it were 
to be held that, when the person attacked 
had managed to obtain the weapon from 
the grasp of the attacker, he was not to 
be allowed touse that weapon in his de- 
fence in order to prevent the attacker 
from regaining possession of it, and on 
the evidence itis clear that that is all 
that the appellant did in this case, In 
my opinion, the appellant was justified 
by his right of private defence of his body 
in inflicting the injuries which he did in- 
flict upon the deceased, and he is entitled 
to an acquittal. The conviction and sen- 
tence of the appellant are set aside and 
he is acquitted. 

D, Conviciion set aside. 
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LAHORE HIGH COURT 
First Civil Appeal No, 324 of 1932 
February 28, 1935 
ADDISON AND DIN MOHAMMAD, Jd, 
GURMUKH SINGH—DEOREE-ROLDER— 
APPELLANT 


Versus 
HARI CHAND AND OTHERB—JUDGMENT- 


DEBTORS—RESPON DENTS. 

Civil Procedure Code (Act V of 1903), O. XXXIV, 
rr. 6,5—R, 6, scope of—Whether applies only where 
property to be sold is available— Property not avail- 
able for saleunder s,5—Personal decree, if can be 
passed against mortgagor, 

Order XXXIV, r. 6, Oivil Procedure Code, applies 
only to those cases where there is available some pro- 
perty which could be sold, and if there be none what- 
soever, a mortgagee cannot be expected to have a 
non-existing thing sold before being able to realise 
his demand, J£ there is no property available for sale 
under O. XXXIV, r. 5, a personal decree can still 
be passed against the mortgagor. Jowala Das v. 
Wazir Chand (|), Zulfiqar Aliv. D.A. V. College 
Managing Committee (2), Bisheshar Nath v. Chandur 
Lal (3), Tharia Ram v. Mahla Ram (4), Adhar 
Chandra Naskar v. Swarnamoyi Dasi (5), relied on. 
Shyam Behari v, Mt. Mohandei (6), dissented from. 


F. O.A. from an order of the Senior 


Sub-Judge, Gujranwala, dated Novem- 
ber 26, 1931. 
Messrs. Shamair Chand and Qabul 


Chand, for the Appellant. 
Mr. Ackhru Ram, for the Respondents. 


Din Mohammad, J—The material 
facts of the case giviag rise to this appeal are 
these: Kanshi Rham Marwaha mortgaged 
a house to Seth Gurmukh Singh on 
August 19, 1921, for Rs. 6,000, ‘The house 
was already under mortgage with the 
Punjab Sindh Bank, Ltd. On August 16, 
1923, the Bank brought a suit on the foot 
of its mortgage and obtained a decree 
for the sale of the house. Gurmukh Singh 
on his own application was impleaded as 
a defendant in that case. He claimed 
priority over the Bank, but his claim was 
rejected. From this order he appealed to 
this Court and while the appeal was still 
pending here, he instituted a suit on the 
basis of his own mortgage on March 1, 
1929. In this plaint he stated that as it 
had been declared in the suit by the 
Bank that it had a preferential claim to 
the house, he was entitled to recover his 
demand from the person and the other 
property of the mortgagor. He consequently 
made a prayer that a decree be passed in 
his favour against the equity of redemp- 
tion of the mortgaged house as also against 
the person and other property of the mort- 
gagor. This suit was decreed on Novem- 
ber 13, 1929, and a preliminary decree 
passed in his favour, but the decree was 
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for sale of the mortgaged house only. A 
decree-sheet under O. XXXIV, r. 4, Civil 
Procedure Code, was drawn up in accord- 
ance with the judgment and stated that 
if the decretal amount was not paid on 
or before January 15, 1930, the mortgaged 
property will be sold and if the net pro- 
ceeds of the sale were found insufficient 
to meet the plaintiff's demand, he! shall be 
at liberty to apply for a personal decree 
for the amount due. 


On January 22, 1930, Gurmukh Singh 
applied for a final decree and reiterated 
his prayer for a personal decree for the 
entire demand under Order XXXIV, r. 6. 
On February 20, 1930, the house was sold 
in execution of the decree of the Bank 
and the entire proceeds of sale paid to the 
Bank. On March 1, 1930, the Bank filed 
a written statement urging that as the 
mortgaged property had been sold in 
execution of its decree, Gurmukh Singh's 
prayer for a final decree had become in- 
fructuous. On April 1, 1930, Kanshi Ram 
also put in his pleas resisting the mort- 
gagee’s prayer for action under 
O. XXXIV, r. 6. On the same date the 
Senior Subordinate Judge passed the final 
decree in Gurmukh Singh's favour and in 
the order that he recorded, he remarked 
that the mortgagee agreed to apply for 
a personal decree by a separate applica- 
tion. 

On April 8, 1930, Gurmukh Singh pre- 
sented an application for a personal decree 
under O, XXXIV, 1, 6. The mortgagor 
resisted this application on the ground 
inter alia that no property having been 
sold under O. XXXIV, r. 5, in execu- 
tion of the mortgagee’s decree, action 
under O. XXXIV, r. 6, could not be taken. 
The Senior Subordinate Judge agreed 
with this contention and passed an order 
on October 16, 1930, rejecting the mort- 
gagee’s application on the ground that ag 
no sale had taken place under the mort- 
gagee’s decree, his application for a 
personal decree was not maintainable at 
that stage. 


On November 20, 1930, Gurmukh Singh 
applied that the mortgaged property be 
sold under O. XXXIV, r. 5. On Feb- 
ruary 2, 1931, the manager of the Bank 
appeared in Court and made a statement 
that the mortgaged property had already 
been sold in satisfaction of the decree of 
the Bank and there did not exist any 
part of the mortgaged property which 
could be sold. Thereupon, the Senior 
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Subordinate Judge dismissed the mort- 
gagee’s application for sale. 

On February 9, 1931, the mortgagee 
filed the present application, which has 
given rise to this appeal. He stated therein 
‘that he had observed the formality of 
applying under O. XXXIV,r. 5 and as 
his application had been dismissed by the 
Court on the ground that no property 
existed which could be sold, he may now 
be granted a personal decree against the 
mortgagor. The mortgagor resisted this 
application on various grounds. He con- 
tended that the order dated October 16, 
1930, rejecting the mortgagee’s application 
for a personal decree had become final 
and consequently the present application 
was barred by the rule of res judicata. 
He further urged that the final decree 
merely provided forthe sale of the mort- 
gaged property and as it was not appealed 
against, the mortgagee could not now ask 
for a personal decree. It is significant 
that no objection was raised on the ground 
that no application could be made under 
O. XXXIV, r. 6, as no sale had taken 
place under O. XXXIV, r. 5. In spite 
of this, the Senior Subordinate Judge ap- 
pears to have merely reproduced the order 
that had been passed on October 16, and 
without deciding the plea of res judicata 
and the infructuous nature of the final 
‘decree, relied on the same authority on 
which his predecessor had done and re- 
jected the mortgagee’s application on the 
ground that as no sale had been held 
under O. XXXIV, r. 5, no applica- 
tion under O. XXXIV, r. 6, was com- 
petent. From this order the mortgagee 
has appealed. 

After hearing Counsel for the parties on the 
various contentions raised by them, we have 
come to the conclusion that the judgment 
of the Senior Subordinate Judge cannot 
be maintained. There is ample authority 
in support of the proposition that if there 
is no property available for sale under 
0. XXXIV, 1, 5, a personal decree can 
still be passed against the mortgagor, In 
Jawala Das v. Wazir Chand (|), a mort- 
gagee had obtained a mortgage decree 
on a mortgage executed by the father of 
a joint Hindu family and had reserved 
to himself liberty to apply for a personal 
decree against the mortgagor in the event 
of the sale proceeds being found insufficient 
to pay off the decretal amount. The pro- 
perty was sold in execution of the decree 
but before the confirmation of the sale, 

(1) A I R 1933 Lah 768; 149 Ind, Oas, 515; 6 R L 701, 
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the sons of the mortgagor filed a suit fot 
a declaration that the mortgage was not 
binding on them, which declaration was 
granted and the eale price was refunded 
to the auction-purchaser. A Division Bench 
of this Court held that the conditional 
clause in the decree regarding the personal 
decree. became operative that the mort- 
gages was entitled to move the execuling 
Court to pass a personal decree under 
O. XXXIV, r. 8, and that the declaration 
granted to the “sons did not bar the 
mortgagee from applying for a personal 
decree and proceedings against his pro- 
perty. In Zulfiqar Al v. D. A. V. College 
Managing Cammittee (2), Jai Lal and Abdul 
Rashid, JJ., held under similar circum- 
stances that ss the mortgaged property 
was not available for sale owing to cir- 
cumstances fer which the mortgagee was 
not responsible, there was no bar against 
him to obtain a personal decree for the 
whole of the amount due to him. 

In Bisheshar Nath v. Chandu Lal (3), 
a Division Bench of the Allahabad High 
Court laid down that where property the 
subject of a suit for sale ona mortgage 
had ceased to be available for sale owing 
to no fault of the mortgagee, the mort- 
gages was entitled to a personal decree 
though that decree may not fall within 
O. XXXIV, r. 6 or even be based, by 
analogy with O. XXXIV, 1. 6, on any 
legal fiction that there had been a sale. 
This ruling was followed in Zulfiqar Ali 
v. D. A. V. College Managing Committee 
(2) quoted above. In Tharia Ram v. Mahla 
Ram (4), Bhide, J., observed as follows: 

“A personal decree can be passed under 
O. XXXIV, r.6, when the mortgaged property ceases 
to be available for the benefit of a mortgagee owing 
to the claim of third parties and not through any 
fault of the mortgagee himself.” 

In Adhar Chandra Naskar v. Sarnwamoyt 
Dasi (5), a Division Bench of the Calcutta 
High Court laid down that the Court will 
not make a fruitless attempt to sell the 
property which was already sold in order 
to enable a mortgagee to apply under 
O. XXXIV, r. 6. In order that the 
application for personal decree should be 
held to be untenable, there must be some- 
thing which the mortgagee should be able 
to recover by such sale.» 

It will be obvious, therefore, that this 

(2) AIR 1933 Lah 792; 144 Ind. Cas. 698; 6 R L 13, 

(3) 50 A 321; 108 Ind. Cas 459; AIR 1928 All 
71; 25 A LJ 1042, 

(4) 15 Lah 607; 147 Ind. Cas. 1018; AI R 1934 Lah 
174; 35 P LR17;6R L481. 

A A IR 1929 Cal 121; 117 Ind, Oas. 530; 382 O WN 
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` Court has in concurrence with the Allak- 
abad and Calcutta High Courts uni- 


formly taken this postition that even if: 


no sale was held under O. XXXIV, r. 5 
in circumstances similar to those existing 
in the present case, an application under 
O. XXXIV, r. 6, could be maintained. 

The Senior Subordinate Judge relied on 
a Full Bench decision of the Oudh Chief 
Court, Shyam Behari v. Mt. Mohandei (6). 
It is no doubt true, that that decision laid 
down that an application for a personal 
decree under O, XXXIV, r. 
maintainable unless a sale in pursuance 
of O. XXXIV, r. 5 (2) had, asa matter 
of fact, taken place. But, with all respeci, 
we do not agree with therestricted in- 
terpretation placed by the Judges on the 
terms of O. XXXIV, r. 6. We do not 
consider that it was the intention of the 
legislature to deprive the mortgagee of 
his entire rights, if after the mortgage 
decree that he had obtained the property 
ceased to exist for no fault of his. The 
cardinal principle of the interpretation of 
Statutes is that they should not be in- 
terpreted in a manner which may {make 
them appear-absurd. We are, therefore, 
fully justified in assuming that r. 6 ap- 
plies only to those cases where there is 
available some property which could be 
sold, and if there be none whatsoever, 
a mortgagee cannot be expected to have 
a non-existing thing sold -before -being 
able to realise his demand. 

In the result, we set aside the order of 
the Senior Subordinate Judge and accept 
this appeal. In the peculiar circumstances 
of the case, we make no order as to 
costs, 

Appeal accepted. 


N. 
(6) A I R 1930 Oudh 377; 126 Ind. Oas. 700; 7 O W 
N 744; Ind. Rul, (1930) Oudh 428 (F. B.) 


MADRAS HIGH COURT 
Civil Revision Petitions Nos. 1940 and 1941 
of 1932 
May 3, 1935. 
Brasnay, C.J. 
P. M. R. M. M. SIVASAMI NADAR 
AND OTHERS— PLAINTIFFS —PETITIONERS 
Tersus 
Tus MADURA MUNICIPALITY— 
DEFENDANT— RESPONDENT. 

Madras District Municipalities Act (V of 3929), 
ss. 99, 103—Motor vehicle— Kept within the Munici- 
pality’, meaning of—Leaving car permanently on 
roadside, 


proof. 
159—117 & 118 
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The word ‘kept’ in s. 103 of the Madras 
District Municipalities Act does not necessarily 
connote a place where the particular article kep* 
is placed, anda person may keep a motor vehicle 
within the meaning of the said section evén 
though he has no accommodation to keep it but leaves 
it standing on the public road. 

Under s. 93 (4) of the said Act the presumption 
is that every person having possession, custody or 
control of a taxable carriage within a Municipality 
has kept the same within the Municipality. 

Petitions under s. 25 of Act IX of 1887, 
praying the High Court to revise the 
decree of the Court of the District Munsifof 
Madura Taluk in Small Cause Suits 
Nos, 202 and 201 of 1932 respectively (S. O. 
Suits Nos. 1869 and 1868 of 193], D. M.C, 
Madura Town. 

Mr. V. Ramaswami 
Petitioners. 

Mr. R. Sundaralingam, for the Respond- 
ent. 

Judgment.—These Civil Revision Peti» 
tions are against Civil Revision Petitions 
Nos. 1940 and 1911 of 1932, the decrees of 
the District Munsif of Madura in two. 
Small Cause suits covered by a common 
judgment. 

The petitioners here are the owners of 
certain motor buses and the suits, the 
subject of this petition, were filed against 
the Madura Municipality and the toll 
gate contractors for refund of sums alleged 
to have been illegally collected by them 
in respect of the buses owned by the 
petitioners. The petitioners obtained 
license from the Madura Municipality for 
the second half-year commencing from 
September 30, 1930, in respect of two 
motor buses M. D. No, 539 and M.D. |, 
No, 761 owned by them, That license 
entitled the vehicles to enter the Munici- 
pal limits without the payment of any 
toll fee. On October 16, 1930, the Chair- 
man of the Municipality, it is alleged, 
illegally cancelled the license in conse- 
quence of which the petitioners had to pay 
toll gate fee for the remaining period of 
that half-year in respect of the two buses 
in question, The main question in the 
suits was whether the license granted in 
respect of the suit buses was validly 
cancelled by the Chairman. This question 
depends upon whether the petitioners 
obtained the license by mis- 
representation or fraud and whether s. 321 
of the Madras District Municipalities 
Act applies to cases of licenses granted 
in respect of motor vehicles. If that 
section applies, then the question is whe- 
ther there was any misrepresentation or 
fraud on the part ofthe petitioners, The 
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petitioners are residents of Aruppukottuh 
and all their employees, conductors and 
drivers, are also permaneni residents of 
that place. The petitioners in Civil 
Revision Petition No. 1941 of 1932 own a 
number of motor buses. Five of them 
are plying for hire between Aruppukottah 
and Madura and of these M.D. No. 539 
is one. The peitioners in Civil Revision 
Petition No. 1940 of 1932 is the owner of a 
similar service called the Meenambika 
Motor Service? and owns six buses plying 
for hire between the same two stations: and 
one of these is M.D. No. 761. These 
two services and oneother service called 
Muthumariamma Service formed them- 
selves into an association called the 
Aruppukottak—Madura Motor Association 
and this association looks to the booking 
of passengers from Madura, keeps an office 
at Madura in which there is an accountant 
employed. The petitioners applied to the 
Ohairman of the Municipal Council by 
Exs.D and E, which are not before me, 
for the issue of license under s. 102 of the 
Madras District Municipalities Act. The 
license was granted to them on October 
30, 1930, and subsequently the toll gate 
contractor complained to the Chairman 
that the plaintiffs had noshedsat Madura 
and were not keeping their buses at 
Madura and that therefore no license 
should have been granted to them. 
Accordingly, the Chairman inspected the 
-Shed alleged to belong to the petitioners 
with the License Inspector and found 
that the sheds alleged to have been en- 
-gaged for parking the cars by the 
petitioners werenot sufficient to hold all 
the cars belonging to the two services; and 
he consequently cancelled the license go 
far as the suit buses were concerned. 
Section 78 of the Madras District Munici- 
palities Act empowers every Municipal 
Council to levy a tax on (d) carriages 
and animals. Section 93 provides that 
the tax on carriages and animals shall be 
a hilfyearly tax and shall belevied on 
all carriages and animals ‘kept’ within 
the Munic:pality, and 8, 93 provides that 
every person having possession, custody or 
control of any taxable carriage or animal 
shall be liable for the full half-yearly tax 
if the carriage or animal has been “kept” 
within the Municipality for an aggregate 
period of not less than sixty days in the 
half-year and sub-s. (4)of that section pro- 
vides that every person having possession, 
custody or control cf any taxable carriage 
or animal within the Municipality shall 
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be presumed to have “kept” the sam 
within the Municipality for sixty days in 
the half-year. Section 102 requires the 
applicant for a license to fill up a printed 
form giving the information in writing as 
is required there. The advantage which 
an owner of a motor bus obtains by 
getting a license is that he pays a sum 
of Rs. 250 in respect of each vehicle and 
this entitles the vehicle to pass through 
the toll gates on Municipal boundaries with- 
out payment of any toll which would 
otherwise amount to a greater sum than 
Rs, 250 for a similar period. As already 
stated, the inspection by the Chairman 
revealed the fact. that the two cars in 
question were standing on the public 
road without any accommodation. This, in 
the view of the District Munsif, was a 
sufficient justification for the Chairman 
cancelling the license: and he was of the 
opinion that, as the trip sheets maintained 
by the conductors which would admittedly 
show the number of trips each bus had 
between Aruppukottah and Madura on a 
certain day and also the number of days 
on which each bus halted at Madura for 
the night had not been produced, the 
Petitioners had failed to show that these 
motor,buses were “kept” in Madura. He next 
proceeds to deal with the expression 
“Kept within the Municipality” in s. 103. 
He isof the opinion that “keep” connotes 
a place where the particular articles kept 
is placed, that a person is said to “keep” 
a car if he either owns it or has it in his 
custody or possession or under his control 
that it cannot be said that a. person 
“keeps” a car unless he has an accommoda- 
tion to contain the car and it cannot be 
contended for the moment that he can 
be keeping a bus on the roadside per- 
manently. I am quite unable to follow 
this argument. The expression “kept 
within the Municipality” contains no such 
limitation. It is to be noticed that license 
fee is also leviable in respect of animals 
kept withinthe Municipality. Because an 
animal may be tied up to one tree cne 
day and allowed to graze in a filed the 
next day and soonin different fileés on 
other days, can it be contended that, 
because’ there is no fixed place for tying 
up the animal, the license fee is not levi- 
able? On the question of law, I am of 
the opinion that the learned District 
Munsif has wrongly decided the case, 
It may be argued that ke has disposed of 
it also on a question of fact, namely, 
that the cars being found on the roadside 
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it was the duty of the petitioners to prove 
that they were not habitually parked in 
that position but were accommodated withio 
the sheds. This, I think, is an incorrect 
view of the position because s. 99 (4) 
puts the burden on the owner of ataxable 
carriage where he has the possession, 
custody or control of it to show: that it 
has not been ‘kept’ within the Munici- 
pality for sixty days because by reason 
of that section the presumption is that 
every person having possession, custody 
or control of a taxable carriage within 
the Municipality has kept the same with- 
in the Municipality for sixty days in 
the half-year until the contrary is shown. 
A person who keeps a motor vehicle in a 
street cannot be said tohave parted with 
possession of it nordo I think necessarily 
that he has not got its custody or has 
lost the control over it. I think that the 
facts were not sufficient to require the 
evidence which the learned trial Judge 
thought should have been produced by 
the petitioners. Under these circumstances 
in my opinion the learned District Munsif’s 
view of the matter wasincorrect and his 
decrees must be set aside and the suit 
remanded for disposal as against the 
Municipality and not against the toll gate 
contractor and the question to be decided 
is the amount to which the petitioners 
are entitled. The costs in the lower 
Court will abide the result of the trial 
on the remand but the petitioners will be 
entitled to costs on both these petitions 
which are allowed. 
A. Order accordingly. 


RANGOON HIGH COURT 
First Civil Appeal No. 42 of 193! 
December 6, 1934 
Pacs, O, J. AND Mya Bu, J. 

U PO SEIN—APPELLANT 


VETSUS 
ESMAIL MOHAMED BODI — 
RESPONDENT 

Practice—Suit against two defendants for wrongful 
use and occupation — Joint liability not pleaded— 
Alternative liability of either defendant contended— 
Plaintiff electing to take decree against one—Whether 
can claim, in appeal, decree against other, 

Wherea plaintiff claims relief against two defendants 
for wrongful use and Possession, not joiatly but in 
the alternative and elects to take a decree against 


F. O. A. against the decree of this Court on 
the Original Side in Civil Regular No. 53 
of 1933. 
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Mr. Thein Mg, for the Appellant. 

Mr. K. C. Bose, for the Respondent, 

Page, C. J.—This appeal must be dis- 
missed. The suit was brought by the 
appellants against Esmail Mohamed Bodi 
and K. R. Sanghari for compensation for 
the use and occupation of certain premise; 
belonging to the appellants in Nos. 183, 
187, Phayre Street. It appears that ths 
business of the Vienna Cafe, which was 
carried on in those premises, was sold 
in September 1932 by order of the Court, 
and the purchaser was K. R. Sanghari, 

The case for the plaintiffs was that 
Sanghari was a man called Ratilal, a 
clerk of the first defendant Bodi; that 
the premises were really purchased by 
Bodi benami in the nameof Sanghari, and 
that Bodi was carrying on the Vienna 
Cafe on the premises in suil. In the 
alternative if the plaintiffs failed to prove 
that the real purchaser of the premises 
was the defendant Bodi, they claimai a 
decree against the defendant Sanghari. 

At the trial Cunliffe, J. held that 
Sanghari was not the same person as 
Ratilal, and that Bodi did not purchase 


the premises benimi in the namə of 
Sanghari. In these circumstances the 
learned trial Judga dismissed the suit 


as against the first defendant Bodi, but 
passed a decres against the second 
defendant Sanghari for compensation for 
use and occupation of the premises at ths 
rate of Rs, 1,500,a month and interest, at 


6 per cent. He also awarded costs at a 
special rate against the defendant 
Sanghari. 


At the trial the learned Advocate for 
the appellants, so far from withdrawing 
their alternative claim in the suit against 
Sanghari, presented an argument to the 
learned Judgeas to what wag a fair sum at 
which compensation for use and occupa- 
tion of the premises should bs assessed 
as against the defendant Sanghari, and 
further applied tothe Court that special 
costs should be awarded to the plaintiffs 
as against Sanghari. In those circums- 
tances it cannot, I think, be disputed 
that the plaintiffs elected to take a decree 
against Sanghari. 

The present appeal has now been brought 
against the decree of the trial Court in 
50 far as the suit was thereby dismissed 
as against the first defendant Bodi. If 
the appeal were to succeed and a decree 
was passed against the defendant Bodi, 
the result would be that a decree would 
have been passed against both Bodi and 
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Sanghari upòn the footing that each of 
them wasin occupation of the premises, 
although the plaintiffs had pleaded that 
one or in the alternative the other was 
liable for use and occupation thereof, I 
am of opinion that as the plaintiffs have 
elected to take a decree against Sanghari 
they are now precluded from obtaining 
a decree also against the respondent Bodi. 
It was neither pleaded nor contended 
that the defendants 
in the suit. Tha appeal is concluded 
against the appellants by the decision of 
the House of Lordsin Morel Brothers & 
Co., Limited v. Earl of Westmorland (1); see 
also the case of The Chettyar Firm of S A.A. 
v. the Chettyar Firm of A. R.P, R. M.P. 
Civil First Appeal No. 148 of 1932. 

The result is that the appeal is dis- 
missed. As the appeal has been dismis- 
sed upon this preliminary ground, and 
not after consideration of the merits of the 
case, we award the respondent half his 
costs of the appeal. 

Mya Bu, J,— I agree. 

Appeal dismissed. 


D. 
(i) (1904) A O 11; 73 LJ K B 93; 89 LT 709: 52 
WR 353; 20 TL R38 


—— 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT 
Oriminal Revision app ucation No. 70-B of 
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August 17, 1935 
Pottock, A. J. ©. 
MAHADEO— APPLICANT 
Versus 
EMPEROR— RESPONDENT 

Criminal Procedure Code (Act V of 1898) s, 195 (1) 
a)—Failure to comply with s. 8, Explosives Act 
IV of 1€84)— Complaint under s, 176, Penal Code 
ie LV of 1860), by Prosecuting Inspector— 
Complaint, whether in compliance with s. 195, 
Criminal Procedure Code—Court, if has jurisdiction 
totry it. 

According to the terms of s. 195, Criminal Pro- 
cedure Code, the Court hasno jurisdiction to take 
cognizance of a complaint under s. 176, Penal Code, 
unless a complaint is filed of the public servant con- 
cerned or of some other public servant to whom he is 
subordinate, 4. e., under whose orders he is. It is 
not every officer of a superior rank who is entitled 
to give orders to him, and thereis nothing in the 
Police Manual that suggests that a Prosecuting Inspec- 
toris entitled to give orders to a Sub-Inspector except 
in relation to a case that is being tried. Where 
the complaint under s. 176, Penal Code, for failure 
to comply with s. 8, Explosives Act, is made by 
him, it cannot be saidto have been filed in com- 
pliance of s, 195, Criminal Procedure Code. 

Cr. Rev. App. against the order of the 
Sessions Judge, Akola, dated March 13, 
1935. 
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Mr. N. B. Chandérkar, for the Applicant. 
Mr. W. R. Puranik, Government 
Advocate, for the Crown. 
Judgment, —On April 2, 1934, an 


accident occurred in the Prabhakar Oil 
Mill at Karanja by the explosion of blasting 
powder and two persons employed in the 
mill, Ramchandra and Sheikh Nazir, were 
injured. Sheikh Nazir seems to have been 
only slightly injured but Ramchandra died 
on April5, Under s, 8 of the Explosives 
Act, the occupier of the mill was bound 
to give notice forthwith to the officer in 
charge of the nearest Police Station. The 
applicant Mahadeo Ramchandra Bobde, 
who is the manager of the mill, has been 
convicted under s. 176, Indian Penal Code, 
for failing to comply with s. 8 of the 
Explosives Act. 

Under s. 195 (1) (a) of the Criminal Pro- 
cedure Code no Court shall take cogniza- 
nee of an offence under 8.176, Indian 
Penal Code, except on the complaint in 
writing of the public servant concerned or 
of some other public servant to whom he 
is subordinate, The complaint in this case 
should, therefore, be made in writing by- 
the station-house officer in charge of the 
nearest Police Station or by some other 
public servant to whom he was subordinate. 
It was made in fact by the Prosecuting 
Inspector. The learned Government 
Advocate has urged that under s. 551 of 
the Criminal Procedure Code the Pro- 
secuting Inspector is superior in rank to 
an officer in charge of a Police Station and 
may, therefore, exercise the powers of an 
officer in charge of a Police Station and 
is, therefore, empowered to file complaints 
which an officer in charge of a Police 
Station can file.. It is unnecessary for me 
to express any opinion on the question 
how far a Prosecuting Inspector can 
exercise the powers of a station-house officer, 
but the terms of s. 195 are clear and 
these are that the Court has no jurisdic- ` 
tion unless a complaint is filed of the 
public servant concerned or of some other 
public servant to whom he is subordinate, 
i. e. under whose orders he is. It is not. 
every Officer of a superior rank who is 
entitled to give orders to him, and I can. 
find nothing in the Police Manual that 
suggests that a Prosecuting Inspector is 
entitled to give orders toa Sub-[nospector 
except in relation to a cass that is being 
tried. I, therefore, hold that no complaint 
was filed in compliance with s. 195 and 
that, therefore, the Court had no jurisdic-. 
tion to try the complaint. M 
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The conviction is, therefore, set aside 
and the fine, if paid, must be refunded. 
I do not think that it is necessary to 
order a ro-trial as it does not appear that 
there was any deliberate concealment of 
the accident. A report was made on the 
same date to the District Magistrate about 
the accident to Sheikh Nazir, though it 
is not clear whether the accident to Ram- 
chandra was reported, and a telegram 
was sent to the District Magistrate on 
April 5, announcing Ramchandra’s death. 
A report was made at the Police Station 
at 8 P. m. on April? by one of the employees 
of the mill though it does not appear that 
this report was made at the instance of 
the manager. In these circumstances I 
think any further proceedings are un- 
necessary. 

D. Conviction set aside. 


SIND JUDICIAL GOMMISSIONER’S 
COURT 
Civil Suit No. 168 of 1932 
August 7, 1935 
RUPOKAND, A. J. O. 
GEORGE BENJAMIN HAMPSON AND 
ANOTHER— PLAINTIFFS 


Versus . 
R. S. JEEWANMALL Bros,— 
DEFENDANTS 
Limitation Act (IX of 1908), s. 22—Suit by or 
against firm—Whether suit by or against parties 


who are members of firm—Subsequent disclosure and 
placing of their name on record, whether amount to 
substitution—A pplicability of s. 12—Civil Procedure 
Code (Act V of 190%), 0. XXX, 0. IV, r. 1—Order 
XXX, whether provides for suit by or against foreign 
firms—Names of partners not disclosed— Suit, whether 
permitted—Plaint presented to District Judge ac- 
cording to Lahore High Court Rules and Orders, 
Vol, 1, Chap. 1-B, r. 4—District Judge sending it to 
Subordinate Court~Plaint, when deemed presented 
—Practice—Stay of suit—Both parties instituting 
suit against each other in different Courts— Grounds 
same—Suit filed later should stop. 

A firm as such hasno legal entity, nor is it a 
person in the eye of the law. It is nothing 
more than acompendious name for the individuals 
who carry on business in partnership. When, there- 
fore, a suit is instituted by or against a firm,it is a 
suit by or against the partners who are members 
of that firm although their names are not disclosed 
in the plaint, If their names are subsequently 
disclosed and placed on the record, such names 
arenot substituted forthe names of persons who 
are already onthe record nor are such names 
addedto any names which areon the record so as 
to attract the applicability of s. 22, Limitation 
Act. Where, therefore, a plaint is filed against a 
firm consisting of certain persons, it should be 
deemed filed as against them as existing persons 
although their names are not disclosed and if 
their names are subsequently disclosed, the amend- 
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ment is merely for correcting a misdescription of 
the existing persons and the suit must be deemed 
to have been instituted when the plaint was pre- 
sented and not whenit was amended. Pragi Lal 
v. Maxwell (2), Seodayal v. Joharmall (3), Ram- 
prasad v. Shrinivas (4), Kasturchand v. Sagarmal 
(5) and Amulakchand v. Babulal (6), relied on, 
Vyankatesh Oil Mill & Co. v. Velmahomed (1), dis- 
tinguished. 

Where two parties have filed suits against each 
other covering the same grounds in two different 
Courts, one of the two Oourts should stay its 
hand, so as to avoid aconflictof decisions on the 
same points which are involved in thetwo suits 
andon which the liability of one party to the 
other depends. The suitwhich is really the first 
suit should proceed and the other suit” should be 
stayed. 

Itis true that O, XXX, Civil Procedure Code, 
permits of a suit being filed by or against a firm 
in the firm’s name if such firm carries on busi- 
nes3 in British India, and that O. XXX, is silent 
with regard to a suit by or against a foreign firm 
carrying on business outside British India. But it 
does not follow thata suit by or against a foreign 
firm is not instituted or not deemed tobe insti- 
tuted until and unless the partners of such foreign 
firm are placed on the record or that until that is 
done limitation runs against the plaintiffs, 

The introduction of O. XXX, Civil Procedure 
Code, does not only not deal with the question 
whether the subsequent disclosure of the names of 
partners in the plaint is acase of misdescription 
or of non-joinder, but on the contrary it gives 
legislative sanction to suits being filed and de- 
cided by and against firms without disclosing such 
names subject, however, to certain limitations, 
Vyankatesh Oil Mill & Co. v, Velmahomed (1), not 
followed. f 

Where inaccordance with practice laid down in 
Rules and Orders of the Lahore High Court, Vol. 
J, Ohap. l-B, r. 4, a plaintiff presents his plaint 
to the District Judge, and then itis sent by the 
District Judge for disposal to a Subordinate 
Court, the real date of presentation ofthe plaint 
is the date on which it is presented to the Dist- 
rict Judge and not the dateon which it is sent 
to the Subordinate Court. h 

Mr. Choithram Devandas, for the Plain- 


tiffs. 
Mr. Srikishindas H. Lulla, for the Defen- 


dants. 


Order.—The facis relevant to the present 
application are these. The defendants are 
a firm carrying on business at Amritsar, 
and the plaintiffs are likewise a firm carry- 
ing on business at Manchester. The parties 
have a dispute over delivery of certain 
piece-goods which were indented by the 
defendants from the plaintifs on what are 
known as c. 1. f.c. i. Karachi terms. 
The goods arrived here but were not taken 
delivery of. Each party blames the other 
for non-fulfilment ofthe terms of the con- 
tract on which the indents were placed and 
each party claims damages or in the 
alternative less from the other. 

On July 9, 1932, the defendants filed a 
suit against the plaintiffs in the Amritsar 


< : e 


934 


Court for recovery of Rs. 5,200 as damages 
due to them for breach of contract. Accord- 
ing to the practice prevailing in the 
Amritsar Courts, :the plaint was present- 
ed in the Court of the District Judge 
and then it was transferred to the 
First Class Sub-Judge for disposal and 
was received in that Court on August 4, 
1932. The plaintiffs in their turn filed a 
suit in this Court on July 19, 1932, claim- 
ing from the defendants a sum of 
- Rs. 8,579-7-2. Both suits cover practically 
the same ground and most of the points in 
issue in the two suits are common. On 
January 25, 1933, the defendants made an 
application to this Court for stay of the 
present suit under s. 10, Civil Procedure 
Code. On March 3, 1933, that application 
came up for disposal before D. C. Mehta, 
A. J. ©. The learned Additional Judicial 
‘Commissioner made the following note and 
-passed the following order: 
“My, Lula—July 9, 1932, isthe date of the Amritsar 
suit whilst the present suit is filed on July 19, 1932. 
On the certified copy of the plaint in the former 
suit the date of presentment is shown as August 4, 
193?. Mr. Lula {admits that in that case he cannot 
proceed, Order—A pplication dismissed with costs,” 
On April 25, 1933, the defendants'present- 
ed the present application for review of the 
above order on certain grounds which will 
presently appear, and the learned Addition- 
al Judicial Commissioner ordered a notice 
to issue to the plaintiffs to show cause why 
the above order should not be reviewed. 
The application for review has now come 
up before me for disposal. No application 
has been made by the plaintifis in the 
Amritsar Court for stay of that suit 
and at present both suits are proceeding 
simultaneously. Now there can be no doubt 
that one of the two Courts should stay its 
hand, so asto avoid a conflict of decisions 
on the same points which are involved in 
the two suits and on which the liability of 
one party to the other depends. There cin 
also be no doubt that the suit which is 
really the first suit should proceed and the 
olher suit should be stayed. The law in 
Sind as to the institution of suits is some- 
what different from that in the Punjab. 
Although a District Judge and a Judge 
exercising first class powers.have co-ordinate 
jurisdiction to try suits which are of a 
pecuniary value exceeding Rs. 5,000, in 
Sind the plaint which is cognizable by both 
Courts is required to be presented in the 
Court of the Ist Class Sub-Judge. The 
practice in the Panjab Oourts appears to 
be different, and is laid down in Vol. 1, 
Ch. 1-B, r. 4 of the Rules and Orders of the 
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High Court of Lahore thus: 


“4. Çi i and petitions resented at the 
enna ct a district will be received by the 
District Judge or such judicial officer as he may 
appoint in that behalf, and distributed in such 
manner as the District Judge may order. Under 
s. 37, Punjab Courts Act, 1918, District Judges have 
power to issue orders for the distribution 10 be made 
by a Subordinate Judge............ ; 

4. (ii) The District Judge or the Senicr Subor- 
dinate Judge, who distributes the plaints at the 
headquarters, should inform the person presenting 
it for the date on which the plaintiff is required to 
attend the Court to which his plaint is sent, and 
note the fact in his order. This will avoid the 
necessity of & notice to the plaintiff by the Court 
to which the plaint is sent.” 

The above rule accounts for the note 
made on the certified copy of the plaint 
granted by the Court of the lst Class Sub- 
Judge that it was presented on August 4, 
1932. ‘hat being so, the real date of pre- 
sentation of the plaint in tke Amritsar 
Court is July 9, and not August 4, and 
that therefore that suit is prior in time. 
Ifthe above facts had been brought to the 
notice of the learned Additional Judicial 
Commissioner, there can be no doubt that 
he would not have passed the order now 
sought to be reviewed. The plaintiffs have, 
however, raised a fresh objection to this 
suit being stayed. They have argued that 
as they are a foreign firm carrying on busi- 
ness outside British India, they could not sue 
or be sued in the name of their firm under 
the provisions of O. XXX, Civil Pro- 
cedure Code. The suit filed by them 
jn this Court is filed by the partners of their 
firm, while the plaint originally presented 
in the Amritsar Court was against them 
as a firm, and as such, was defective. This 
defect was cured by an amendment made 
several months later; and they were sued 
in their individual names. They therefore 
say that the suit which was instituted 
against their firm in the Amritsar Court 
was no suit at all, that the suit must 
be deemed to have been instituted 
against them only when the amend- 
mert was allowed, and that therefore 
that suit jis not prior in time, The 
plaintiffs have relied ons. 22, Limitation 
Act, which deals with the effect of sub- 
stituting or adding 8 new plaintiff or defend- 
ant asa party to a pending suit, and on 
Vyankatesh Oil Mill & Co. v. Velmahomed 
(1). This argument, is no doubt ingenious 
but there is nosubstance in if. 

A firm as such has no legal entity, nor 
is it a person in the eyeof the law. It 
is nothing more than a compendious name 


(1) A I R 1928 Bom. 191; 109 Ind, Cas. 99; 30 Bom, 
R 117, 
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for the individuals who carry on business 
In partnership. When, therefore, a suit is 
instituted by or against a firm,it is a 
suit by or against the partners who are 
members of that firm although their names 
are not disclosed in the plaint. If their names 
are subsequently disclosed and placed on 
the record, such names are not substituted 
for the names of persons who are already on 
the record nor aresuch names added to 
any names which are on the record so 
as to attract the ` applicability of s. 22, 
Limitation Act. It is no doubt true that 
O. XXX, Civil Procedure Code, permits of 
a suit being filed by or against a firm in the 
firm's name if such firm carries on business 
in British India, and that O. XXX, is 
silent with regard to a suit by or against 
a foreign firm carrying on business outside 
British India. Butit does not follow that 
a suit by or against a foreign firm is not 
instituted or not deemed to be instituted 
until and unless the partners of such 
foreign firm are placed on the record or 
that until that is done limitation runs 
against the plaintiffs. 

In Pragi Lal v Maxwell (2), a case decid- 
ed long before the introduction of the 
‘ provisions of O. XXX, Civil Procedure 
Code, it was held that where the suit was 
originally instituted against the Elgin 
Mills Co., and the partners of the company 
were on their own application made 
parties after the period of limitation, the 
suit was not barred as there was no new 
addition of defendants, and the names of 
the partners of the company being placed 
on the record simply amounted to the 
correction ofa misdescription. In Seodoyal 
v Joharmull (3) it was held, that an 
amendment of the plaint substituting for 
“Jobarmull Manmall” the name “Joharmull 
Khemka and Manmull Khemka” as defend- 
ants did not fall within the purview cf 
s. 22, Limitation Act, but was an amend- 
ment for more clearly describing parties 
who were already on the record. 

In Ramprasad v. Shrinivas (4) the suit 
was originally instituted against 5. R., a 
firm doing business as merchants at Ahmed- 
abad. It was subsequently discovered 
that 8. R. was a joint Hindu family firm 
doing business in that name and that the 
provisions of 0, XXX, Civil Procedure Code 
did not apply. The title ofthe plaint was 
amended by substituting the names of the 


(2)7 A284; A W N 1835, 40. 

(3) AIR 1924 Cal. 74; 75 Ind. Cas. 81; £0 O 549. 

(4) AIR 1925 Bom, 527; 90 Ind, Oas. 685; 27 
Bom, L R 1122, 3 
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members of the family for the firm's name 
S. R. It was held that s. 22, Limitation 
Act, had no application as this was done 
to correct a misdescription. 

The case of Vyankatesh Oil Mill & Co. v. 
Velmahomed (1) relied upon by the learned 
Advocate for the plaintiffs is a Single Judge 
judgment of Blackwell, J. There was 
no question in that case of the suit being 
barred by limitation on the date on which 
the application to amend the pleading was 
granted. The only point in issue was the 
question of costs being awarded to the 
defendants. This was within the discretion 
of the Court. The learned Judge, however, 
drew adistinction between the case before 
him and the case of Ramprasad v. 
Shrinivas (4), on the ground that that was 
nota case of a partnership but ofan 
undivided Hindu joint family. But with 
all respect, it is difficult to draw any 
distinction between the two cases and that 
if there be any distinction the case ofa 
joint family being sued asa firm is still 
worse. Insuch a case there is no warrant 
for holding that a suit filed against a 
joint family in the name in which it carries 
on business is a suit against each indivi- 
dual member of the family unless it be 
py analogy of an ordinary partnership 

Tm. 

An attempt was also made by the learned 
Judge to distinguish the earlier case of 
Kasturchand v. Sagarmal (5) on the ground 
that the introduction of O. XXX, Civil 
Procedure Code, had materially altered the 
Law, and that that ruling was no longer 
an authority, which could be relied upon. 
But again with all respect the introduc- 
ticn of O. XXX, Civil Procedure Gode, does 
not only not deal with the question whether 
the subsequent disclosure of the names of 
partners in the plaint is a case of misdes- 
cription or of non-joinder, but on the con- 
trary it gives legislative sanction to suits 
being filed and decided by and against 
firms without disclcsing such names subject, 
however, to certain limitations. The judg- 
ment of Blackwell, J., has not found favour 
with Beaumont, O. J., in the later case of 
Amulakchand v. Babulal (6) where the 
learned O. J., has said: 


“The learned Judge referred to the case in 
Ramprasad v. Shriniuas 4) and an earlier case of 
Kasturchand v, Sagarmal (5) and expressed the view, 
if I understand him rightly, that these cases ought 
not to be followed having regard to the subsequent 
enactment of O. XXX. I do not follow that 
O. XXX, authorises the bringing of a suit in a 

(5) 17 B 413. 

(6) ATR 1933 Bom. 304; 147 Ind, Cas, 786; 35 
Bom LR 469; 6 R B223. a 
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firm name in a certain class of case, and it may 
be that inferentially it forbids the bringing of a 
suit in a firm name in any other class of case. 
But I do not see how O, XXX, can affect the ques- 
tion of fact, whether a suit brought in the name of 
a firm in a case not within O. XXX is in fact 
a case of misdescription of existing persons, or 
a case of a suit brought by a non-existent entity. 
That question, as I say, is one of fact, and in the 
present case it is proved on the evidence that the 
firm in whose name the suit was originally brought 
does describe certain existing persons.” 


If the dictum referred to 
applied to the present case, itis abund- 
antly clear that when the plaint in the 
Amritsar Court was filed against the firm 
of the plaintiffs in this suit, it was filed 
against them as existing persons although 
their names were not disclosed, and the 
subsequent amendment was merely for 
correcting a misdescription of existing 
- persons. That being so the Amritsar suit 
was instituted against the present plaintiffs 
when the plaint was presented and not 
when it was amended. I accordingly grant 
the application and stay this suit pending 


above be 


the disposal of the Amritsar suit. As the 
plaintiffs are to blame in not placing 
the proper facts before the Court 


- when the application for stay came up for 
disposal before my learned brother, I make 
no order as to costs, 


D. Application granted. 





RANGOON HIGH COURT 
Miscellaneous Civil Application No. 17 of 
1935 

July 2, 1935 s 
Pace, O. J. anD Ba U, J. 
P. M. HAMID — APPLICANT 
` VETSUS 
P. K, MOHAMED SHERIFF— 
: Opeostre Party 

Presidency Towns Insolvency Act (III of 1909), 
ss. 17, 25 — Provincial Insolvency Act (V of 1920), 
ss. 23, 28, 31 —Protection of law against execution upon 
the person of insolvent — Adjudication, whether ipso 
tacto acts as proteclion—Protecticn,if and when should 
be refused—Credilor’s allegation against debtor that he 
carried on business, 

Having regard to the amendments that have been 
made in both Presidency Towns Insolvency Act and 
Frovincial Insolvency Act it was intended and 
enacted by the legislature that an order of adjudica- 
ticn should not opernte automatically as a protection 
against execution upon the person ofan insolvent, 
but that the insolvent should be compelled to apply 
to the Court to grant him the privilege of protection 
against arrest which the Court would do only if the 
circumstances of the case justified it. A pro- 
tection order should not be refused, or if once granted 
cancelled save on “exceptional grounds,” but at the 
same time whereas it was tle policy of the legis- 
lature to provide protection for honest debtors, tke 
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legislature did not intend or enact that freedom from 
arrest should be granted to flagrant or dishonest 
insolvents. Mahomed Haji Essack v Abdool Rahiman 
(1), Mahomed Roshan v. Gulam Mohiddin (2) and 
Viswanathan Chettyar v,. Abdul Majid (3), followed, 
Tan Seik Ke v. C. A. M. C. T. Firm (4; and Maung 
Po Toke v. Maung Po Gyi (5), explained. 

An opportunity should be given to the debtor to 
admit, explain or deny the allegations in the petition 
by the creditors that the debtor carried on busi- 
ness, 


Mis. ©. App. against an order of 
High Court, dated January 9, 1935 

Mr. M. Bhattacharya, fcr the Applicant. 

Mr. D. M. Ray, for the Opposite Party. 

Page, ©. J.—This appeal is allowed. 
The proceeding out of which the appeal 
arises was a petition by one of the cre- 
ditors in the insolvency of the respondent 
for leave to execute two decrees which he 
had obtained against the insolvent in the - 
High Court and the Small Cause Court of 
Rangoon, respectively, against the person 
of the insolvent. The respondent was ad- 
judicated insolvent on August 16, 1933. 
The schedule disclosed unsecured liabilities 
amounting to Rs. 26,488 and assets nil 
with the exception cf an endowment policy 
on his life for Rs. 2,000 which the respon- 
dent admitted that he had assigned to his | 
wife. On May 1, 1934, the respondent’s ap- 
plication for his” discharge was refused, 
Sen, J., observing that it was “a case 
which has no merits.” In the course of 
the order refusing the respondent his dis- 
chores; Sen, J., stated that he was satisfied 
that: 2 

“The insolvency is, not due to trade depression 
alone, but is due to two partners carrying on 
business and being afraid to disclose their state of 


affairs, and making away with their books of 
account.” 


The learned Judge added: 


“It also appears that siice the insolvent’s return 
he has been carrying on business in his own name, 
and the creditors hare been able to prove one 
transaction where one hundred tons of beams were 
sold to Messrs. Steel Brothers” Ccmpany, and 
the suggestion is that ho is still carrying on busi- 
ness in the name of his brother-in-law,” 


On August 29, 1933, a protection order 
was granted tothe respondent, under which 
he was given inter alia proteclion from 
arrest and detention in custody: and 
August 3, 1934, by filing the present ap- 
plication for leave to execute the decrees, 
the appellant in effect applied that pro 
tanto the protection order should be can- 
celled. On January 9, 1935, Braund, J., 
dismissed the application, holdiog “that an 
application such as this is wholly contrary 
to the principles of ihe insolvency law.” 
His Lordship in the course of his order 
stated: 
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“If I understand the principles of insolvency and 
bankruptcy jurisdiction at al, one of them is this 
that when in a state. of insolvency or bankruptcy 
a debtor has the’ protection of the law against 
execution upon his person, I see no reason, so 
long as the insolvency is subsisting, why he should 
forfeit that protection except on most exceptional 
grounds,” 


Now, with all due deference it does not 
appear that thal is quite how the matter 
stands. In my opinion it is plain, having 
regard tothe course of legislation in India, 
that it was not intended by the legislature 
that a person upon being adjudicated in- 
solvent should necessarily be given pro- 
tection against personal arrest in respect 
of debts provable in his insolvency, much 
Jess that an insolvent “has the protection 
of the law against execution upon his 
person.” As I construe s. 17 and s. 25, 
Presidency Towns Insolvency Act, and the 
corresponding ss. 23, 28 and 31, Provincial 
Insolvency Act, upon adjudication, an 
insovent nob only has not ipso facto the 
protection of the law against execution upon 
his person, but must apply tothe insolvency 
Court to grant him inits discretion a pro- 
tection order: Mahomed Haji Essack v. 
Abdool Ruhiman, (1), and Mahomed Roshan 
v. Gulam Mohiddin (2). In Viswanathan 
Chettyar v. Abdul Majid (3), Lentaigne, 
J., did not express a definite opinion to 
the contrary, and in Tan Seik Ke v, C. A. 
M.C.T. Firm (4), which overruled Maung 
Po Toke v. Maung Po Gyi (5), the learned 
Judges, with all respect, were misled in 
thinking that s, 28, Provincial Insolvency 
Act, provided: 

“Nothing shall be done against the properly of 
the insolvent or against the insolvents without the 


leave of the Court during the pendency of the in- 
solvency proceedings.” 


Neither in s. 28, Provincial Insolvency 
Act nor in s.: 17, Presidency Insolvency Act 
is any mention made of leave being neces- 
Bary in respect of remedies against the per- 
son of the insolvent, koth these sections 
referring not to the person but to the 
property of the insolvent, Having regard 
to the amendments that have been made 
in both these Acts in connection with the 
subject in hand, in my opinion, it was 
intended and enacted by the legislature 
that an order of adjudication should not 

(1) 40 B 461; 31 Ind. Cas. 507; AIR 1915 Bom, 273; 
17 Bom. L R 989. 

(2) 31 Bom. L R 206; 118 Ind. Cas. 79]; AIR 1929 
Bom. 135; Ind. Rul. (1929) Bom. 487. 

Pas 3R 187; 87 Ind. Cas, 381; A I R 1925 Rang 


(4) 6 R27; 109 Ind. Cas, 769; A I R 1928 Rang. 109; 


IL T 40 Rang. 40, 
(5) 3 R 492; 92 Ind. Cas, 142; A I R1926 Rang. 
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operate automatically as a protection against 
execution upon the person of an insolvent, 
but that the insolvent should be compelled 
to apply to the Court to grant him the 
privilege of protection against arrest which 
the Court would do only if the circumstances 
of the case justified it. I respectfully agree 
with the opinion expressed by Braund, J., 
that a protection order should not be 
refused, or if once granted cancelled save 
on “exceptional grounds”; but at the same 
time Iam satisfied that whereas it was 
the policy of the legislature to provide 
protection for honest debtors, the legislature 
did not intend or enact that freedom from 
arrest should be granted to flagrant or dis- 
honest insolvents. : 

Now, what are the grounds upon which 
the present application is based? At the 
hearing before Braund, J., it appeared from 
the report of the Official Assignee and the 
affidavits filed in support of the application 
that the respondent had carried on a con- 
siderable business prior to his insolvency 
in buying and selling on his own account 
or on commission rice and boiled rice for 
export, It was alleged that the insolvent 
had transferred his endowment policy to his 
wife, and that the insolvent admitted. He 
also had a house in India. No mention 
was made of this house in the schedule, but 
it is conceded that in the event the house 
has been sold in execution of a decree ob- 
tained against him in India, and that the 
sale proceeds have been realised by the 
Ofcial Assignee in Rangoon. The in- 
solvent admitted that since his insolvency 
he had carried through a business transac- 
tion whereby 100 tons of beams were sold to 
Messrs. Steel Brothers & Co. In the af- 
davits in support of the petition it was 
stated that there was reason to believe from 
information received that the respondent 
had several thousand rupees in his posses- 
sion in cash, and that he was secretly 
carrying on business in Rangoon in the 
name of his relations. The learned Judge 
in insolvency did not call upon the insolvent 
to admit the allegations made against him 
or to explain or deny them. In his order 
Braund, J., stated: 

“I cannot find in these vague allegations any 
such exceptional grounds. The allegations are 
unsupported by concrete evidence at all and I 
see no ground why I should depart from general 
principles and those are that any insolvency debtor 
is entitled to be protected. Insolvency is a pro- 
ceeding for the administration and distribution of 
the assets among the creditors and it is not intended 
to bea means of harassing a debtor.” 

We were, however, of opinion that an 
opportunity should be given to the debtor 

e 
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to admit, explain or deny the allegations in 
the petition which received some support 
from the conclusion at which Sen, J., had 
arrived and the case was remanded in order 


that the public examination of the insolvency, 


should be re-opened, and an opportunity 
should be taken to examine him upon the 
allegations inthe present application and 
the affidavits filed in support of it. It ap- 
pears that at his further examination the 
respondent admitted that a few months 
after he had been adjudicated insolvent, 
his brother-in-law, T. M. Jamal Moideen, 
started business. It happened to be a 
business of exactly the same nature as 
that which the insolvent had been carrying 
on, which consisted of exporting rice and 
broken rice to Madras and Tuticorin. 
-The respondent stated that he was help- 
ing his brother-in-law generally in the 
business, that he received no pay, and 
that he was living with bis brother-in-law 
who was maintaining his wife and children 
in Indie. He denied, however, that he 
was doing any business of his own. He 
stated that the business in which he was 
working belonged to his brother-in-law, and 
that he was merely assisting him. He 
further admitted that he had transferred 
the house in India to his wife as well as 
the policy of insurance. When questioned 
about thefurniture which he had disposed 
of he stated that when the business was 
closed down in 1930 he possessed an iron 
safe, electric fans, table, chairs and an 
almirah, lie was then asked what had 
become of them and whether he had not 
transferred them to other people. His an- 
swer was that he was unable to say what 
had become of them, the fact of the matter 
being that at the time when they disap- 
peared he was not in his proper senses, 
and therefore that he was unable to give 
any account of what had happened to these 
articles. It is strange, however, if his 
mind was in this confused state, that he 
was able, as he admitted, to renew four 
hundis after the business was closed down. 
Although the respondent conceded that he 
had been carrying on a considerable busi- 
‘ness in partnership with one Abdul Majid 
who had long ago decarted to India, he 
was unable to produce—and Abdul Majid 
has not produced—any account book 
relating to the business that he had been 
carrying on. In this connection it is well 
to bear in mind the finding of Sen, J., that 
the respondent's 

“insolvency is not due to trade depression alone, 
but ig due to two partners carrying on business 

e 


P. M. HAMID V. MOHAMED SHERIFF (RANG) 


: 15910 
and being afraid to disclose their state of affairs 
and making away with their books of account,” 

Now the question is whether upon the 
facts that had been disclosed in the pro- 
ceedings the Court ought to grant the ap- 
pellant leave to execnte the decree that he 
had obtained against the respondent, and 
pro tanto to cancel the protection order. I 
entirely agree with Braund, J., that the 
Court ought not to withdraw from the 
Insolvent protection from arrest unless his 
conduct has been flagrantly dishonest or 
or unless it is satisfied that the circum- 
stances are such that it may well be, if 
the ordinary law is allowed to take its 
course, that assets will be disclosed by the 
insolvent which otherwise he would not 
declare. I respectfully agree also with 
Sen, J., in thinking that since his adjudica- 
tion the insolvent, in all probability, had 
been carrying on business in the name of 
his brother-in-law, and in my opinion there 
is reasonable ground for suspecting that 
he is not carrying on the business which 
stands in the name of his brother-in-law 
without getting something out of it. The 
appellant and those who have sworn affi- 
davits in support of the present applica- 
tion are firmly of opinion that the in- 
solvent since his insolvency has been and 
still is carrying on business and refusing 
to disclose the real facts as to what he is 
doing to the Official Assignee, 


It may be that if the respondent is 
lodged in jail he will be disposed to inform 
the Official Assignee of the true position 
in which he stands. In my opinion the 
present case is one in which it is expedient 
that leave to execute the decree, so far 
as the Insolvency Court is concerned, should 
be granted, not for the purpose of haras- 
sing the insolvent, but in order that he 
may be brought to his senses. Now, it 
does not follow, because the Insolvency 
Court grants the appellant leave to execute 
the decrees, that in the regular suit an 
application for leave to execute the decree by 
arresting the respondent will be successful. 
That will depend upoa whether under 
O. XXI, r. 37 and r. 40, the respondent 
will be able to satisfy the Court that he 
has no assets, and therefore that to send 
him to prison would serve no useful pur- 
pose. If he succeeds in satisfying the ex- 
ecuting Court that he has no assets, and 
that no sound object would be achieved 
by directing his arrest and detention in 
jail, 1 take ib that the application for 
execution upon his person will be dismissed. 
But that isa question which [ think in the 
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present circumstances ought to be agitated 
and decided in the execution proceedings 
inthe regular suit, and this Court must 
of course, not be taken to express any 
opinion as to how the executing Court 
should act if'and when an application for 
execution is presented to it. 

For these reasons, in my opinion, the 
appeal must be allowed, the order from 
which the appeal is brought set aside, and 
leave granted to the appellant as prayed. 
The appellant does not ask for costs. 

Ba U, J.—I agree. 

N. Appeal allowed. 


LAHORE HIGH COURT 
Criminal Reference No. 767 of 1934 
July 25, 1934 
ADDISON, J, 

EMPEROR 
versus 
SARDAR MUHAMMAD—PETITIONER 

Criminal Procedure Code (Act V of 1898), s. 488 
— Order of maintenance—Order of discharge under 
8, 44 (1) (d), Provincial Insolvency Act (V of £1920) 
— Liability under order for maintenance, whether 
remains—Default in paying maintenance—Impri- 
sonment for period for which allowance is out- 
standing—Such person if a civil debtor—Such per- 
son's expenses in jail, whether can be ordered 
against opposite party, 

Under s. 44 (1) (d), Provincial Insolvency Act, 
an order of discharge shall not release the insol- 
vent from any liability under an order for main- 
oa made under s. 488, Criminal Procedure 

ode. 

`A person who has been ordered to pay maintenance 
can becommitted to prison fora term amounting 
tothe wholeor any part of each month's allowance 
remaining unpaid after execution of the warrant, 
Where such person commits default and is commit- 
ted to prison, itis not acase of civil debtor, but 
a proper warrant of imprisonment on failure to 
pay maintenance in which imprisonment can be 
simple or rigorous; the person committed to jail 
under this warrant isa prisoner in the ordinary 
sense of the term and can only be released at 
the end of the term or when he pays the amount. 
The person who is given the maintenance can- 
not be ordered to pay expenses. of the person 
committed to jail for his maintenance. Alla Pichait 
Ravuther v. Mohideen Bibi (8) and Bhiku Khan v. 
Zahuran (9), followed, 

Cr. Ref. by the Additional Sessions 
Judge, Lahore, dated May 24, 1934, 

Mr. Parkash Chander, for the Petitioner. 

Mr. Iftikar Ali, for the Respondent. 

Report.—The petitioner, Muhammad 
Sardar, was ordered to pay Rs. 3-8-0 per 
mensem to Musammat Ghulam Jannat, 
respondent, his divorced wife, for the 
maintenance of her daughter by order of 
Sh. Abdul Ali, Magistrate, First Class, 
Kasur, dated November 3, 1931. The 
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petitioner did not pay the allowance. The 
respondent applied to have the order en- 
forced by sending the petitioner to jail as at- 
tempts to recover the arrears by attachment 
failed. Mr. Aziz Ahmad, M. F. O., Kasur, held 
on January 25, 1934, that the petitioner was 
wilfully neglecting to pay the arrears, It 
was brought tothe Magistrate’s notice that 
the petitioner had been declared an insol- 
vent on February 4, 1933, but the Magis- 
trate considered the fact immaterial asa 
protection order issued by the Insolvency 
Judge later on was withdrawn. The 
learned Magistrate therefore sentenced 
Muhammad Sardar, under s. 488 (3), 
Oriminal Procedure Code, to undergo four 
months’ simple imprisonment in default of 
arrear of maintenance amounting to 
Rs. 101-8-0 or to imprisonment for a term 
to expire on payment of arrears if the 
later date be earlier than four months. 

The learned Magistrate also ordered 
the respondent to pay expenses of 
Muhammad Sardar in jail at six annas 
per day. Ghulam Jannat has brought a 
separate petition against this last part of 
the order. 

Now the sole question for determination 
before the learned Magistrate was whether 
there was sufficient cause for the petitioner 
Sardar Muhammad for non-compliance 
with the order of maintenance. The law 
has been altered and it is no longer 
necessary to prove wilful negligence of the 
person ordered to pay maintenance. It has 
been held in Halfhide v. Halfhide (1), 
that the maintenance ordered to be paid 
is a pure civil liability and a debt prov- 
able in insolvency. Its enforcement by a 
Criminal Court cannot affect the matter. 
We have therefore to see what are the 
provisions of the Provincial Insolvency 
Act. 

‘According tos. 28 (2), Provincial Insol- 
vency Act, after the order of adjudication 
no creditor to whom the insolvent is in- 
debted in respect of any debt provable 
under the Act, shall during the pendency 
of the insolvency proceedings commence 
any suit or other legal proceeding except 
with the leave of the Court on such terms 
as the Court may impose, The reason is 
that the property vestsin the Insolvency 
Court; therefore the Insolvency Court has 
control over all proceedings against the 
person and property ofthe insolvent. 

The application for the arrest of an insol- 
vent is commencing a legal proceeding 

(1) 50 O 867; 81 Ind, Oas. 912; AI R 1924 Oal. 230; 
25 Or. LJ 1088, 
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within the meaning of this section: Sola- 
yappa Naiker v. Shunmuga Sundaram 
Pillai (2). But inthe present case the pro- 
ceedings commenced long before the ad- 
judication; therefore unless a protection order 
was passed by the Insolvency Court, the 
debtor could be arrested and no leave of 
the Insolvency Court was required: Haveli 
Ram v, Zamindara Bank, Hafizabad (3). 

As to the plea that his insolvency was 
a sufficient cause for non-payment of main- 
tenance, there is not enough data on the 
record. Personal earnings of an insolvent 
upto the extent required for maintenance 
of himself and his family do not vest in 
the Receiver. Notwithstanding the order of 
insolvency, the duty of the father to maintain 
his children does not cease. The order of 
adjudication may render the insolvent im- 
mune from paying the maintenance out of 
his estate and he would not be guilty of 
“wilful neglect” for his failure to pay the 
allowance but the law has now been altered 
and sufficient cause has to be shown for 
non-payment, It has been recently held that 
aman isnot and ought not to be permitted 
“by his own voluntary act to free himself from 
the elementary duty of maintaining his 
wife and children. The term ‘sufficient 
means’ is not confined to pecuniary resources 
and amere denial by a man himself of 
sufficiency of means when that man is an 
able-bodied man is not conclusive proof of 
“want of sufficient means: Tin Mg v. Ma 
Hmim (4). Hence if by earning money 
enough for his support and that of his 
child, the father could have supported the 
child there was no sufficient cause for non- 
payment of maintenance and this earning 
could not vest in the Official Receiver, The 
petitioner gave no evidence that he could 
not earn enough and wasill. Mere adjudi- 
cation therefore was not sufficient cause 
for non-payment of maintenance. Insol- 
vency was not considered as a bar to the pas- 
sing of an order under s. 488, Criminal Pro- 
cedure Code, in Inre Mahomed Ali Metha 
Bhai (5). But there is one mistake made 
by the Magistrate. According to s, 4&8 (3) 
proviso, no warrant can issue except on 
an application and the maximum amount 
which is leviable is for the twelve months 
preceding the application, Hence the 


(2) AIR 1926 Mad, 510; 93 Ind. Cas, 3;50 M LJ 
237; (1926) M W N 281. 

(3) AIR 1929 Lah, 453; 117 Ind. Cas. 373, 

2) A IR 1933 Rang. 133; 144 Ind, Oas. 187; 34 
Or. L J815; (1933) Or. Cas, 728; Ind. Rul. (1933) 
Rang. 92; 11 R 226. 

5) A I R 1930 Bom, 144; 124 Ind. Cas. 127; 31 Cr. 
L J 609; Ind, Rul. (1930) Bom, 255. 
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total maximum amount claimable was 
3-8-0 x 12 = Rs. 42, but the warrant was issued 
for the recovery of Rs. 101-8-0. 

As the imprisonment isnot by way of 
punishment, hut for enforcement of payment, 
a person imprisoned must be released as 
soon ashe has made the payment. Hence 
the maximum amount which he could be 
called upon to pay under the law was 
Rs. 42. At the time of the application only 
six months arrears were due, i.e. Rs, 21: 
Kunagammal v. Pandara Nadar (6). 

The order under reference is defective. It 
is therefore recommended that the amount 
for the payment of which Mohammad 
Sardar is ordered to be imprisoned should 
be altered to Rs. 21. He is on bail till 
the correction ofthe order. Coming to the 
revision petition of Ghulam Jannat, the 
unreasonableness of the order is apparent 
from the fact that the maximum amount of 
the allowance fixed by the Magistrate for 
the minor daughter was Rs. 3-8-0 P. Įm. but 
Ghulam Jannat was ordered to pay annas 6 
per diem as allowance for Mohammad Sardar 
which would come to Rs. 180/i6=11-4-0 
per mensem. Instead of compelling the 
father to maintain the daughter, this order 
is tantamount to compelling the daughter 
to maintain the fatherin idleness for four 
months. i 

There is no provision in the Criminal 
Procedure Code by which the Magistrate 
was empowered to make such order and 
he had no inherent powers under the Code. 
The provisions of the Civil Procedure Code 
cannot be imported into an application under: 
the Criminal Procedure Code. I therefore 
submit, the record to the Hon'ble High 
Court, that the order of payment of al- 
Jowance at annas 6 per diem by Ghulam 
Jannat may he deleted out of the order of 
imprisonment of Muhammad Sardar. 


Order.—Muhaminad Sardar was ordered 
by a Magistrate, First Olass, on November 
3, 1931, to pay Rs 8-8-0 PM, 
to his divorced wife Musammat Ghulam 
Jannat, for the maintenance of their 
daughter. He did not pay this allowance 
and on March 16, 1932, she applied to hava 
the order enforced by sending the petitioner 
to jailas attempts to recover the arrears by 
attachment had failed. The Magistrate, 
First Class, Kasur, held, on January 
25, 1934, that Muhammad Sardar was wilful- 
ly neglecting to pay the arrears. It was 

(6) 50M 663; 1C0 Ind. Cas. 239; AI R 1927 Mad. 
376: 28 Cr L J 271; 25 L W 148; 52 M L J 176; 
(1927) M W NIU. 
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brought to the Magistrate’s notice that 
he had been’ declared an insolvent on 


February 4, 1933, but the Magistrate 
considered this fact immaterial as a 
protection .. order first issued by the 


Insolvency Judge was later on withdrawn. 
This Magistrate accordingly directed Mu- 
hammad Sardar, under the provisions of 
s. £88, Criminal Procedure Code, to be 
committed ta Jail for four months’ simple 
imprisonment or until such time as he had 
paid the arrears of maintenance am ounting 
to Rs. 101-80, The Magistrate also 
directed Musammat Ghulam Jannat to pay 
annas 6 a day into Court for his expenses 
in Jail. Musammat Ghulam Jannat 
brought a petition against the latter part 
of the order and Muhammad Sardar did 
the same with respect to the order com- 
mitting him to Jail. The Additional 
Sessions Judge, Lahore, heard the two 
petitions. He was of opinion that the order 
directing Musimmat Ghulam Jannat to 
pay annas 6 a day for the maintenance of 
Muhammad Sardar in Jail was 
With respect to Muhammad Sardar’s peti- 
tion, he was of opinion that the Magistrate 
had made a mistake in committing him 
to Jail on acccunt of the sum of Rs. 101-8-0 
as the maximum amount leviable is for 
the twelve months preceding the applica- 
tion. 
arrears on the date of application, i. e., 
Rs. 21. The Additional “Sessions Judge 
has therefore recommended that the amount 
for the payment of which Muhammad 
Sardar should be ordered to be imprisoned 
should be altered to Rs. 21, 

I have heard Counsel on both sides. 
Oertain of the questions raised by the 
Additional Sessions Judge are irrelevant 
as Muhammad Sardar obtained his 
discharge on April 7, 1934, Under s. 44 
(1) (d), Insolvency Act, an order of dis- 
charge shall not release the insolvent from 
any liability under an order for mainten- 
ance made under s. 48%. Oriminal Pro- 
cedure Code, of 1898. As he has now 
obtained his discharge, he is liable for 
what was due on the date of Musammat 
Ghuiam Jannat’s application, i. e., the sum 
of Rs. 21. The learned Counsel appearing 
on behalf of Muhammad Sardar contended 
that he could only be committed to Jail 
for one month under the provisions of 
s. 488 (3), Uriminal Procedure Code, and 
he quoted Mano v. Kaka (7) in support of 
his contention. The ruling was under 


another Code. ‘Tie law is clearly laid 
(7) 12 P R 1877 Or, 
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down in Alla Pichait Ravuthar v. Mohixeen 
Bibi (8) and Bhiku Khan v. Zahuran, (9) 
and is clearly set fortbin s. 408 (3). Tle 
can be committed to prison for a term 
amounting to the whole or any part of each 
month’s allowance remaining unpaid after 
execution of the warrant, In the present 
case six months’ allowance is outstanding 
and he can be committed to prison for six 
months. The order therefore commilting 
him to prison, or rather sentencing him to 
imprisonment for four months is not 
illegal. 

For the reasons given I accept the recom- 
mendation of the Additional Sessions Judge 
and direct that Muhammad Sardar be 
sentenced to four months’ simple imprison- 
ment in default of payment of the sum of 
Rs. 21. I would point out that the proper 
form to be used is Form XI, Sch. V, Grimi- 
nal Precedure Code. 

I also accept his recommendaticn as 
regards Musammat Ghulam Jannat’s petition 
and set aside the order of the Magistrate 
directing her to pay annas 6 a day for the 
maintenance of Muhammad Sardar in 
prison. This is not a case of civil debtor; 
but a proper warrant of imprisonment on 
failure to pay maintenance in which 
imprisonment can be simple or rigorous; 
the person committed to Jail under this 
warrant is a prisoner in the ordinary sense 
of the term and can only be released at the 
end of the term or when he pays the: 
amount. If Musammat Ghulam Jannat has 
paid anything into Court it should be 
refunded to her. This disposes of the 
reference, and the case will go back for 
disposal in accordance with what I have 
decided. 

D. Order accordingly. 

(8) 20 M 3. 

(9) 25 O 291, 
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PESHAWAR JUDICIAL. GOMMIS- 
SIONER’S COURT 
Civil Appeal No. 71-17 of 1935 
June 25, 1935 
MIDDLETON, J. O. AND Mir AHMAD, 
A.J. 0 


DHARI RAM—PLAINTITS— APPELLANT 


VETSUS 
CHOTHU RAM ano orarres—Derenpants 
— RESPONDENTS 

N.-W. F. P. {Courts Regulation (I of 1931), s. 31 
(i) (a) Gi) —Second appeal—Suit under 0, XXI, r. 63, 
Civil Procedure Code (Act V of 1908)—Value of suit, 
for jurisdiction Rs. 123-6-6—Valuation of property in 
dispute Rs. 1,100—Second appeal, competency fr 


912 


Where ina suitunder O, XXI, r. 63, Civil Proce- 
dure Code, the value fer jurisdiction is Rs, 123-6-6 and 
the decree involves a question of title toa house, 
the value of which is assessed by the plaintiff at 
Rs. 1,100, a valuation not denied by the decree-holder, 
a second appealis competent under s, 31 (i) (a)(i) of 

he N-W. F. P, Courts Regulation. | 

O. A. from a decres of the District Judge, 
Dera Ismail Khan dated January 25, 
1935, 

Lala Krishan Lal, for the Appellant. 

Lala Ram Parkash and Ohaudhury Jai 
Krishan, for the Respondents. 


Judgment.—On July 6, 1921, the house 
which is nowin dispute was mortgaged to 
Dhari Ram and Nota Ram, minors, by 
Ganesh Das for Rs. 5,000. Hawan Das 
acted as a guardian forthe minors and the 
payment was made on their behalf before 
the Sub-Registrar by Khota Ram, father of 
Nota Ram and the paternal grandfather 
of Dhari Ram. The minors then sued the 
mortgagor for the principal and interest 
and they were granted a decree on 
February 5, 1923, for Rs. 6,187-8-0 with costs, 
The house was sold and on April 30, 1923, 
Dhari Ram and Nota Ram applied for 
permission to bid. This application was 
given by Khota Ram. The permission was 
granted and Khota Ram made a bid of 
Rs. 3,000 for the house. It was accepted 
and on June 20, 1923, Khota Ram filed a 
receipt for that sum on behalf of the minors. 
“ The sale certificate was issued in the name 
of Khota Ram and it was not till August 31, 
1934, that this mistake was rectified by the 
Court on the application of Dhari Ram 
minor presented by one Jhumar Ram as 
his guardian, On October 8, 1930, Khota 
Ram and Nota Ram mortgaged some land 
and share of Nota Ram in the house in 
dispute toone Kora Ram for Rs.800. In 
this mortgage deed it was definitely stated 
by Khota Ram that half of the house 
belonged to Dhari Ram. In this document 
thereis areference to a previous mortgage 
of Nota Ram’s share cf this house to Ohothu 
Ram for Rs. 400. The Counsel for Chothu 
Ram produced a copy of the mortgage-deed 
in Court and we fouad that the mortgage 
was effected by Khota Ram as guardian of 
Nota Ram and it was positively alleged in 
that deed also that Dhari Ram was the 
owner of half the house. In addition to the 
debt of Rs. 400, secured on the mortgage 
of this house, Khota Ram and Nota Ram 
owed some money to Chothu Ram on the 
footing of a pro-note. He brought a suit 
and obtained a decree for Rs. 123-6§-6 on 
February 8, 1924, against these two in- 
dividuals, He took out execution of the 
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decree and obtained an attachment ofthe 
house in dispute. Dhari Ram minor 
objected to the attachment under the 
guardianship of Jhumar Ram. On July 5, 
1934, the objections were dismissed and he 
has brought the present suit under O. XXI, 
r. 63, Civil Procedure Code, for a declaration 
that heis owner of half of the house and 
that his share is not liable to attachment. 
Chothu Ram decree-holder replied that the 
mortgage by Ganesh Das and the eventual 
sale through Court of the house in dispute 
were for the benefit of Khota Ram and the 
name of Dhari Ram was used “benami” 
inthe matter. He also claimed in the 
alternative that Khota Ram, Nota Ram 
and Dhari Ram were members of a joint 
Hindu family and that he could proceed 
against the property of Dhari Ram in execu- 
tion of the decree obtained against the other 
two members of the co-parcenary. 

The trial Judge rejected the plea of 
benami. He also held that the defendant 
had failed to prove that Dhari Ram wasa 
member of a joint Hindu family. He, 
therefore, decreed the claim. 

Chothu Ram appealed to the District 
Court. The District Judge Derajat reversed 
the order of the trial Judge and held that 
the property had been obtained by Khota 
Ram with his own money and that Dhari 
Ram’s name was used “‘benami”. 


The plaintiff has come up on further 
appeal to this Court. A preliminary objec- 
tion was taken by the learned Counsel for 
respondents that the value for jurisdiction 
(Rs. 1,100), had not been correctly assessed 
by the plaintiff that according to law the 
value should have been Rs. 123-6-6, the 
amount of the decree sought to be enforced ` 
against the property in question and that 
therefore, no appeal lies. The learned 
Counsel for appellant did not seriously 
contest the allegation that the value should 
have been Rs. 123-€-5 but he contended 
that the appeal was competent under s. 31 
(1) (a) (iof the N.-W. F. P. Courts Regulation 


which runs as under:— 

“A further appeal shall lie to the Oourt of the 
Judicial Commissioner in any of the following cases 
from an appellate decreeofa District Court on any 
ground which would be a good ground of appeal if 
the decree had been passed in an original suit, 
namely:— i 

(a) ina small cause or unclassed suit, 

(2) ifthe value of the suit is one thousand rupees 
or upwards, or the decree involves directly 
some claim to, or question respecting, 
property of like value, and the decree of toe 
District Court varies or reverses otherwise 
than asto costs-the decree of the Court 


below or,” 
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He argues. that the decree involves 
directly a question respecting property of 
the value of Rs. 1,100 and the decree of the 
District Court having reversed the decree of 
the Court below, a further appeal lies. 
We are in entire agreement with the 
learned Counsel for appellant that although 
the value for jurisdiction may have been 
Rs. 123-6-6 the decree itself involved a 
question of title to a house, which was 
purchased for Rs. 3,000 in a Court auction 
and the value of which was assessed by the 
plaintiff at Rs. 1,100, a valuation which 
was not denied by the decree-holder respon- 
dent in the Courts below. We hold, there- 
fore, that a further appeal is competent, 

On the merits we regret we cannot agree 
with the learned District Judge on the 
question of benami. As far back as 1921 
the property was mortgaged to the minors 
and in 1923 it was purchased in their 
names, There is no indication on the 
record that Khota Ram was in straitened 
circumstances in those days; rather the 
evidence points to the contrary. The 
minors became the owners of the house by 
a Court auction and Khota Ram actually 
recognised the plaintiff's right to half 
share ofthe house in the document of 
October 8, 1920, Moreover, the house was 
taken by Chothu Ram on mortgage and on 
his own showing Khota Ram admitted 
the ownership of Dhari Ram toa half share 
in that deed; a fact which conclusively 
shows that Chothn Ram knew full well that 
Dhari Ram was a part owner of the 
property. In the circumstances the plaintiff 
made out a prima facie case and the onus 
shifted on to the decree-holder to show that 
Khota Ram entered into a benami transac- 
tion in the names of these two minors. 
There were no creditors to defeat and 
no other raison d’etre for resorting to, such 
procedure as has beensuggested. The only 
point that was made by the Counsel for 
respondents in support of his allegation 
consists of the fact that the ‘sale certificate 
in thename of Khota Ram stood tight up 
to 1934 and was only corrected after the 
objections of Dhari Ram had been dis- 
missed. We do not feel impressed by this 
solitary point when we find that we have 
a series of facts which rebut the inference 
which is sought to be drawn from this 
laches in correcting the certificate, Khota 
Ram has been admitting the title of Dhari 
Ram throughout and these admissions take 
away the value from this isolated factor in 
favour of the resy on 'enta, 

We hold that the decree-holder has not 
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been able to discharge the onus which 
shifted tohim and in the circumstances we 
are of opinion that the plaintiff has establish- 
ed that the suit property belongs to him. 

The Counsel for respondents has also 
taken up the ground that Khota Ram and 
the two minors were members of a co- 
parcenary and that in execution of a 
decree against two of them, the property 
belonging tothe third could be attached 
and sold. We may observe at the outset 
that there is the concurrent finding of the 
Courts below that Dhari Ram was not a 
member of the joint Hindu family. The 
indications are also clearly otherwise. The 
plaintiff has not impleaded Dhari Ram in 
the suit instituted on the basis of a pro-nole 
executed by Khota Ram and Nota Ram and 
the various transactions dealing with ths 
Properly were effected by Khota Ram as 
guardian of the minors and not as karta 
of the co-parcenary. We, therefore, feel 
disinclined to disturb the unanimous 
finding cf the Courts below on this point 
and held that Dhari Ram is not joint with 
his uncle and grandfather. As a result, 
we accept the appeal, set aside the order of 
the Court below, and restore that of the 
trial Judge. The appellant shall have his 
costs throughout. 

D. Appeal allowed. 


MADRAS HIGH COURT 
Second Civil Appeal No. 528 of 1931 
August 27, 1935 
WADSWORTH, J, 
BELLAPRAGADA LAKSHMI- 
DEVIAMMA— PLAINTIF —A PPELLANT 
versus 
GODICHERALA KESAWARAO AND 
oTAERS— DEFENDANTS —ResPonpENTS 

Succession Act (XXXIX of 1925), s. 180 — Bequest 
by husband of properties standing in wife's name— 
Wife acting upon will — Doctrine of election—Wife's 
heirs estopped from disputing husband's right to make 
bequest, 

A husband by his will gave certain properties 
standing in the name of his wife to his five daughters 
to be divided equally. The wife produced the will 
for registration and also acted on a power of adoption 
given to her under the will. She got also a life estate 
in certain other properties under the will. After her 
death one of her three married daughters filed a suit 
challenging the will and claiming a one-third share in 
the properties which stood in wife's name to the 
exclusion ofthe widowed daughters alleging that it 
was her mother’s stridhanam : 

Held, the wife's conduct showed that the properties 
devised to the daughters were properties over which 
the husband had a power of disposition, 

Held, further that under the equitab'e doctrine of 
election in testamentary matters the wife, having 
accepted the cffice of executrix under the will and 
having acted on the power of adoption given to her 
by the will, must be deemed to haye elected to Weive 
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any right which she might have had inthe pro- 
perties bequeathed to the daughters and the plain- 
tiff as one of her heirs was bound by her mother's 
conduct. 


S. A. against the decree of the District 
Court of East Godaveri at Rajahmundry ia 
A.B. No. 13 of 1924, preferred against 
the decree of the Court of the Subordinate 
tin of Rajahmundry in O. S No. 49 of 

L 

Mr. P. Somasundram, 
lant. 

Mr. D. Venkataratnam, for 
pondent. 


for the Appel- 
the Res- 


Judgment.—-The only question now 
remaining in this appeal is whether the 
plaintiff is entitled to a one-third share 
in items Nos. 10 to 15 of the property 
specified in the schedule to the plaint. 
These items were purchased in 1836 in 
the name of the plaintiff's mother Man- 
kayamma under Ex. B which recites that 
the consideration proceeded from the 
stridhanam assets of #Manikyamma. 
Manikyamma’s husband Krishnamurthy 
executed a whole series of wills. In the 
first three of these wills he treated the 
properties purchased under Ex. B as the 
stridhanam property of his wife. In the 
six subsequent wills he treated them as 
his own property and disposed of them 
as such. The last will is that with which 
we are now concerned, viz., Ex. I, executed 
in the year 1912. That will gave the 
properties purchased under Ex. B to the 
five daughters to be divided equally. 
“The plaintif and the other married 
daughters contested the will when it was 
presented for registration by the widow 
Manikyammal but it was eventually re- 
gistered. Manikyamma took under the 
will a life estate in the other properties 
not given to the daughters and she also 
acted ona power of adoption given to her 
under the will. Some years after her 
death the plaintiff filed the present suit 
in which she challenges the will and 
claims that even if the will is held to be 
valid she is entitled as one of the three 
married daughters of her mother to one- 
third share in the properties purchased 
under Ex. B, they being the stridhanam 
properties of her mother. Both the lower 
Courts assumed that under the Hindu 
Law as applied in this Presidency, the 
married daughters exclude the widowed 
daughters in the succession to the stri- 
dhanam properties of the mother. It is 
not necessary for me to go into the 
interesting question which has been 

e 
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raised regarding the correctness of this 
assumption. I will only remark ‘that the 
matter is by no means free from doubt. 
The lower Courts based their decisions 
on the fact that Manikayamma_ herself 
who was the person primarily interested 
in disputing the testator’s title to the 
properties under Ex. B acquiesced in the 
dispositions made in the last will, Ex. J, 
and held that her conduct in getting 
this will registered and acting upon it 
in the face of the opposition amounts to 
an admission that she had no title to the 
properties bequeathed to the daughters, 
which admission is sufficient proof that 
these properties were in fact the proper- 
ties of the testator. Tt is argued that 
there is no admission and that the 
registration of the will cannot be taken 
to connote on the part of the person who 
puts it forward for registration anything 
more than an admission of its genuineness. 
This argument seems to me to overlook 
many of the essential facts upon which 
the lower Courts based their inference. 
Manikyamma didnot merely register this 
will, she fought for it in the teeth of 
opposition and she adopted a son by 
virtue of a provision in the will itself 
giving her a power of adoption and 
making arrangements for the devolution 
of the property in favourof the son she 
adopted. It seems to me therefore that 
the conduct of Manikyamma is the strongest 
possible piece of evidence that the pro- 
perties devised to the daughters were 
properties over which the testator hada 
power of disposition. One might even 
go further and say with reference tos, 130 
of the Indian Succession Act, which 
embodies the equitable doctrine of election 
in testamentary matters that Manikyamma 
having accepted the office of executrix 
under the will and having acted on the. 
power of adoption given to her by the 
will has received a benefit thereby and 
has elected to waive any right which she 
might have in other properties bequeathed 
by the testator to his daughters. She cannot 
approbate and reprobate. She has in fact 
approbated the will and supported it in the 
face of opposition and her heirs cannot 
now be heard to say that the properties 
which the testator disposed of by that 
will were really the properties of their 
mother whom they claim to succeed as 
stridhanam heirs. In this view I dismi; - 
the appeal with costs, 

A. Appeal dismissed, 
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_. _ RANGOON HIGH COURT Žž _ 
Civil Revision Application No. 55 of 1935 
June 8, 1935 
Mya Bo AND BAGULEY, JJ. 

K. P. L, 8.8, CHETTYAR—APPLICANT 
versus 
OFFICIAL RECEIVER, RAMNAD— 
OPPOSITE PARTY 

Civil Procedure Code (Act V of 1908), s. 151— 
Revision—Inierlocutory order, revision against, when 
lies—Inherent powers, whether can override provisions 
of Limitation Act—Limitation Act (IX of 1908), s.5— 
“Sufficient cause” is a question of fact — Time-barred 
application, not falling within purview of s. 5, whether 
can be admitted by virtue of inherent powers. 

Revision of interlocutory orders is allowable in 
cases where due to the order there will be consider- 
able delay, waste of time, expenses and trouble, and 
where after the evidence has been recorded an appeal 
will inevitably be successful. Revision is allowable 
in cases where irreparable damage would be caused 
by refusing to interfere at that stage. Jupiter 
General Insurance Co, Ltd. v. Abdul Aziz (1), L. P. 
R. Chettyar Firm v. R, K. Banerji (2), Ma Mya 
Thin v. Ma Chu (3), Maung San Shwe v. Haji Ko 
Ishaq (4) and Mohamed Chootoo v. Abdul Hamid Khan 
(5), followed. 

The wording of s. 151, Civil Procedure Code, 
militates against the view that the inherent power 
of the Uourt under it can be invoked to override the 
provisions of the Juimitation Act. The words “nothing 
in this Code” do not mean ‘nothing in this Cods 
or any other law for the time being in force”, and 
do not contain an indication that the provisions of 
the Limitation Act are not to limit or otherwise affect 
the inherent power of the Court. 

_ Whether there is sufficient cause within the mean- 
ing of a. 5, Limitation Act, is a question of fact, 
andon account of the elasticity of the term “sufficient 
cause”, the Court has a wide field of discretion in 
determining what in the circumstances of a particular 
case amounts to sufficient cause, but it givesno 
countenance to the view that a time-barred applica- 
tion not falling within the purview of s. 5 can, in 
the exercise of discretion, be admitted, [p, 950, col. 


"Loase-law referred to.] 


Mr. K.C. Bose, for the Applicant. 
Mr. Chari, for the Opposite Party. 


Baguley, J.—This revision case arises 
out of Civil Regular Suit No. 10 of 1931 
of the District Court of Akyab. In this 
case the applicant sued certain defendants 

. ona mortgage bond, Inthe course of the 
trial two ofthe defendants were adjudicat- 
ed insolvent in Madras anda Receiver of 
their estate was appointed on July 5, 1933. 
On Acgust 23, the plaintiff filed an appli- 
cation praying that the Official Receiver of 
Ramnad be added as a defendant, butno 
steps could betaken for some tims be- 
cause the file was inthis Court in connection 
with an appeal. Ultimately a summons 
was issued tothe Official Receiver, who is 
the present respondent and it was served 
on him on February 9,1934 On May 2, 
a telegram was received by the Oourt 
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purporting to be from the Official Receiver 
intimating that he proposed to defend the 
suit and asking thatthe case might be 
postponed to the end of July. Three days 
later an Advocate appeared saying that he 
had been approached to represent the 
Official Receiver but had not yet got a 
power and he was granted timeto get one, 
On May 26, the Advocate had still not 
received instructions from the Official 
Receiver and in the end a decree was 
passed against him ex parte on June 
6, 1934. On September 5, 1934, the Official 
Receiver applied praying that the ex parte 
decree passed against him might be set 
aside. The application was supported by 
an affidavit buton the face of it was 
obviously barred by limitation. However 
the learned Judge beard arguments as to 
whether ifthe allegations in the affidavit 
were correct, he should allew the applica- 
tionto be made under s, 151, Civil Proce- 
dure Code. On January 16, 1935, he 
passed orders to the effect that the Court 
had power under s. 151 to allow the ap- 
plication if the Official Receiver succeeded 
in proving the facts that are set out in the 
affidavit and he directed that the case be 
heard on its merits. Against this order 
the present application in revision has 
been filed. The first point taken up is 
that this Court should not interfere in 
revision with an interlocutory order of this 
kind. This Court, however, in the first 
year of its existence held that revision of 
interlocutory orders was allowable in cases 
where irreparable damage would be caused 
by refusing to interfere at that stage vide 
Jupiter General Insurance Co., Lid. v. Abdul 
Aziz (1). This ruling has been consistently 
followed: L. P. R. Chettyar Firm v. R. K. 
Banerji (2), Ma Mya Thin v, Ma Chu (3), 


Maung San Shwe v, Haji Ko Ishaq (4), 
Muhammad Chootoo v. Abdul Hamid 
Khan (5). 


In the present case if the order passed 
is wrong, the Court will merely be led into 
a protracted hearing of evidence in which 
witnesses will either have to be called from 
Madras or acommission will have to issue 
to Madras. There will be considerable 
delay and waste of time, expense and 

(1) 1 R 231; 76 Ind. Oas, 482;A I R 1924 Rang, 


(D 9R 71; 134 Ind. Cas. 744; A IR 193i Rang. 136; 
Ind. Rul. (1931) Rang, 312, 

(3) 9 R 86; 132 Ind. Cas. 705; A I R 1931 Rang. 129; 
Ind. Rul. (1931) Rang, 183, 

Q) 9 R 92; 132 Ind. Oas, 707; A I R193. Rang, 13!; 
Ind: Rul. (1931) Rang. 195. 

(5) 11 R 36; 143 Ind. Cas, 525; AL R 1933 Rang. 49; 
Ind, Rul. (1933) Rang. 65, 
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trouble and after the evidence has been 
recorded, an appeal will inevitably be suc- 
cessful. We consider, therefore, that in- 
terference in revision of the orderis palp- 
ably incorrect and is one which gives the 
Court jurisdiction which it has not got, is 
right and proper. The learned Judge has 
based his decision ontwo cases of this Court, 
U. E. Maung v. P. A. R. P. Chettyar Firm 
(6), and Ma Sein v. S. T. R. M Firm (1). The 
facts in U E Maung v. P. A. R. P. Chettyar 
Firm (6), are not on all fours with the facts 
in the present case. U E Maung was a 
Receiver appointed bythe Court for cer- 
tain limited purposes among others being: 

“to apply to be joined as a defendant in Civil 


Regular Suit No. 38 of 1926 ofthe District Court of 
Pegu, and to defend such suit,” 
by this 


He was appointed on appeal 
Court and atthe time he was appointed 
the suit inquestion had already been 
decided ex parte but the fact that it had 
“been so decided was kept from the know- 
ledge of the Court. He was allowed to 
have the ex parte decree set aside in 
< order that hemight defend the case. It 
will be noticed that the ex parte decree 
had not been passed against him at all, so 
obviously he could not apply to have it re- 
opened under O. IX, Civil Procedure 
Code, and there was no definite provision of 
the law under which he could apply to 
have it re-opened. The circumstances of 
the case, however, were very peculiar and 
were such that it was necessary for the 
ends of justice that he should be allowed to 
defend that case and in allowing him to 

ave the ex parte decree set aside, no pro- 
.Vision of any existing law was infringed. 
Ib was a case of using a special remedy to 
meet special circumstances, In Ma 
Sein v. S. T. R.M. Firm (7), an application 
‘was made to re-open a certain appeal 
which had been dismissed for lack of 
prosecution, the copying fees which the 
client supplied having been misappropriat- 
ed by the Advocate’s clerk. The period of 
30 days’ limitation had long expired when 
the application was made. A Bench of 
this Court quoting Sonubaiv. Shivajirao 
Krishnarao (8), with approval went on to 
consider whether it was a proper case in 
which the Court should exercise ita inherent 
powers under s, 151. In the end they 
refused to re-open the case so this is not 
a casein which the Court used its powers 
e 6 R 494; 113 Ind. Cas. 811; A I R 1928 Rang. 


(7) 112 Ind. Oas. 1°5; A I R 1933 Rang 96; Ind. 
Rul (1933) Rang, 38. 

(8) 45 B 648; 60 Ind. Cas, 919; A IR 1921 Bom. 20; 
23 Bom, L R 110, aN 
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under s, 151 to vary the law of limitation. 
This case iS rather a poor basis on which 
to found the order passed, 

The cases upon whichthe learned Judge 
bases his decision having been shown not 
to warrant that decision. I think it is for 
the respondent to show that there are 
good grounds to justify the Court in using 
its extraordinary powers under s, 151, The 
first case quoted on his behalf is Bilasirai 
Laxminarayan v. Cursondas Damodardas 
(9). In this case asuif was on the board 
for hearing on January 7, 1919. The plain- 
tiff was not present when it was called ; an 
adjournment was refused and the suit was 
dismissed under O. IX, r. 8, An applica- 
tion for restoration was made on January 
21, well within the period allowed by law. 
It was held that the plaintiff had not got 
“sufficient cause” under O. IK, r, 9. Against 
this order a re-opening was refused. The 
plaintiff appealed against this order and 
the appeal was allowed and in the judg- 
ment occurs a passage : 

“I am of opinion that this is a case in which 
whether there was sufficient cause or not, we should 


exercise the inherent jurisdiction of the Court for 
the ends of justice.” 


It will be seen that in this case the 
inherent powers of the Court were not 
used to overrule the lawof limitation and 
really the appeal might have been allowed 
on the ground that “sufficient” is an elastic 
word and perhaps after all the cause shown 
was sufficient. There can be no rigid 
definition what isor is not sufficient. 

The next case is Sonubai v. Shivajirao 
Krishnarao (8), In this case it would 
appear that application was made long 
after limitation had expired. It was’ a 
very special case. A minor was suing 
through her father as next friend and 
when the case was called, her Advocate 
was dead and the next friend was 
insane so nothing happened. The minor 
within one month of attaining majority 
applied to have the case re-opened, 
but in the judgment at p. 653* occurs 
the passage : 

“The inherent powers of the 
exercisable without any reference to the period 
of limitation fixed for applications to re-admit 


appeals to or restore any other proceeding dismissed 
for default.” 


This isa ruling definitely in the respon- 
dent's favour, and as has been mentioned 
it was referred to with approval in Ma Sein 
v. S.T. Firm (7), Iu Maung Saw v. Ma Bwin 


Court would be 


(9) 44 B 62; 53 Ind, Cas. 252; A I R1920 Bom. 337; 
21 Bom. L R 952. 
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(10), Bilasirat Laxminarayan v. Cursondas 
Damodardas (9), was. followed. The facts 
in the case were very similar but there is 
nothing in the judgment to show whether 
the application was made in time or not. 
It is another case which really turns on the 
question whether there was sufficient cause 
or not. In Lalta Prasad v. Ram Karan (11), 
there is general statement : 

“Order 1X, r. 9, makes it compulsory on a Court 


to set aside a dismissal under Ò. IX, r. 8, where 
the plaintiff satisfies the Court that there was 
sufficient cause for non-appearance. It, however, 
cannot take away the Court's power to restore 


the case for any other valid reason. 

The report does not show whether the 
application for re-opening was made before 
limitation had expired ornot. S.N, Baner- 
jee v. H. S. Suhrawardy (12), is a case 
which turns mainly on the practice of the 
Original Side of the Calcutta High Court 
where parties “enter an appearance” in 
the Office of the Court, and the case 
seems to have been decided by the fol- 
lowing passage : 

“Iam not satisfied that the traditional view 


that the Court has a discretion, independently of 
' O, IX, r. 13is wrong.” 


This does not seem to me to be much 
support for tha proposition that an ap- 
plication for re-opening ‘can be enter- 
tained after the period of limitation pre- 
scribed by law has expired. On the other 
hand the applicant hes considerable 
number of cases directly in his favour. He 
reliesona passage in U.B. Maung v. 
P. R, P. Chetiyar Firm (6), on p. 498* : 

“Section 151 is nota section which is intended 
to enable a Judge to repeal, ad hoc, any pro- 


vision of the law in any particular instance in 
which he wishes to do so,” 


He also refers to Abdul Rashid v. Braja 


Horri Wadder (Civil Revision No. 68 of 
1934) in which occurs a passage : 
“The provisions of s, 151, Civil Procedure 


Code cannot be invoked to over-ride the rules 
of procedure actually laid down in the Code or 
any express provision of law.” 


The view of the Madras High Court is 
found in two cases. R. C. Krishnasamy 
Naidu v. Chengalraya (13), expressly 
dissents from Sonubai v. Shivaji- 
rao Krishnarao (8), already refer- 
red to. It dealt with a casein which an 
appeal had been dismissed under O. XLI, 
1. 17, The application for re-opening was 
brought more than 30 days after the 

(10) tae 95 Ind. Cas. 521; AIR 1926 Rang. 109; 


ur. ; 

(11) 3t A 426; 14 Ind, Cas, 187;9 A L J 663. 

(12) 55 O 473; 103 Ind. Oas. 91; A IR 1928 Oal. 772; 
320 W N10; I LT 40 Oal. 95, 

(13)47 M 171; 76 Iad. Oas, 836: A I R1924 Mad, 
214; 45 M L J 813: 18 L W 870; 33 M L T 207. 
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dismissal and it was held that the applica- 


tion was statute-barred. The question 
whether the Court had inherent power 
under s. 151, Civil Procedure Code, or 


otherwise to reinstate the appeal was 
considered and the Court, with regret, came 
to the conclusion that it had no such power. 
It followed a Full Bench ruling in Neelaveni 
v. Narayana Reddi (13), which held that 
the Court had no power, apart from the 
provisions of O. IX, r. 13, Civil Procedur 
Code, to set aside an ex parte decree passed 
by itself. It is true that this Full Bench 
ruling was dissented from in an unreported 
case of thisCourt, Abdul Karim Abdul 
Latiff v. Ali Hnoor (14) (Civil Miscellaneous 
Appeal No. 98 of 1925), but the facts in 
this case show that the application for 
re-opening was made on the very same day 
that the suit was dismissed, so there was 
no question of overruling the law of limi- 
tation. It was really a question whether 
the cause shown was sufficient or not, 
There isa later case of the Bombay 
High Court in favour of the applicant, 
Mahadeo Govind v.Lakshinarayan Ramratan 
(15). In this case it istrue s. 151, Civil 
Procedure Code,-and the previous Bombay 
cases, are not referred to, but the 
application for re-opening was made after 
the expiry of 30 days and inthe judgment 
occurs a passage 

“It seems to us therefore that the only remedy 
open to a party whose suit has been dismissed 
for default under O. IX, r. 8, is to apply under 
T. 9, to set aside the order of dismiasal........ 
it was not open to the Subordinate Judge to 
entertain an application for review from the op- 
ponent, and as he had no power under the Limi- 
tation Act to excuse the delay, he ought to have 
dismissed the application,” 

The High Court of Lahore seems clear- 
ly in favour of the applicant, vide Bissa Mal 
v. Kesar Singh (16). This was an applica- 
tion for re-opening an application for res- 
toration of an appeal dismissed for default. 
It was held that the application was barred 
by limitation and the inherent powers of 
the Court under s. 1951, Civil Procedure 
Code, could not be invoked in breach 
of the clear provisions of the Limitation 
Act. The High Court of Patna agrees 
with this in Ajodhya Mahton v. Phul 
Kuer (17). It was held that an ex parte 


(14) 43 M94; 53 Ind, Cas, 847; AI R 1920 Mad. 
640; 37 M L J 539; 26M LT 377; 10 L W 608; (1920) 
M WN 19. 

(15) 49 B 839; 90 Ind, Cas, 610; A I R 1925 Bom, 
521; 27 Bom. L R 1150. 

(16) 1 L 363; 58 Ind. Cas. 789; A TR 192) Lah, 
309; 83 P W R 1920; 2 Lah. L J 249, 

(17) 1 Pat. 277; 65 Ind, Cas, 341; AI R 1922 Pat, 
479; (1922) Pat. 61, e 
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time-barred decree cannot be set aside in 
exercise of the Court's inherent powers 
under sg. 151, Civil Procedure Oode. 
Where a definite period of limitation has 
been provided by law within which action 
must be taken, a Court is not entitled to 
extend such period by purporting to act 
under s. 151. Despite the general ex- 
pression quoted from Lalta Prasad v. Ram 
Karan (11), the Allahabad High Court has 
since then laid down definitely in Joshi 
Shib Prakash v` Jhinguria (18) that 
"A Oourt cannot make use of the special provi- 
sions of s. 151, Oivil Procedure Code, where the 
applicant has his remedy provided elsewhere in 
the Code and has wilfully neglected to avail 
himself of the remedy so provided" 
and in Tota Ram v. Panna Lal (19), 
it was held that : 

“The Oourt cannot ignore the provisions of “the 
rue of limitation by appealing to s. 151 of the 

ode. 
which in Parmeshwar Singh v. Sitaldin Dube 
(20), Sulaiman, C. J. at p. 42* say “equitable 
considerations cannot be invoked in the 
case of a plea of limitation.” In K. D. 
Dutta v. Shamsuddin Shah (21), occurs a 
passage : 

“I entirely dissent from the view that, if no 
case is made out under thatrule (O. IX, r. 13), it 
is open to the learned Judge to enlarge the rule 
by talking about s. 151,” 

Finally the Privy Council has spoken 
quite clearly with regard to matters of this 
nature. In Nagendranath De v. Suresh 
Chandra De (22), on p. 6f it is stated : 

“The fixation of periods of limitation must 
always be to some extent arbitrary and may 
frequently result in hardship. But in construing 
such provisions, equitable considerations are out 
of place.” 

Ina more recent casa of the Privy 
Council, Maqbul Ahmad v. Onkar Pratap 
Narain Singh (23), itis stated : 

“It is impossible to hold that, in 
which is governed by Act, an Act which in some 
limited respects gives the Court a statutory dis- 
cretion, that can be implied in the Court, outside 

(18) 46 A 144; 78 Ind. Oas. 416; AI R 1924 All. 
446. 

(19) 46 A 631; 79 Ind. Cas. 997; AI R 1924 All. 668; 
22 AL 7583, 


(20) 57 A 28; 150 Ind. Cas. 1096; A I R1924 All, 626; 
(1934. A LJ 503; 7 R A 65. 

(21) 34 O W N 419; 128 Ind. Oas. 94; AI R 1920 Cal. 
488; 520 LJ AI, 

(22) 60 O 1; 137 Ind. Cas. 529; A I R 1932 PO 165; 
59 TA 283; Ind. Rul. (1932) P C195; 360 WN £03; 
(1932) A L J 642; 34 Bom. I. R 1065;55 OL J 528: 
33 P L R 621; 36L W 7; 90 WN 68]; (1932) M WN 
817: 63 M L J 329 (P ©). 

(23) 39 O W N 640: 150 Ind, Cas. 205: A I R 1935 
P C 85;62I A 80:57 A 241; (1935) O W N 527; (1935) 
M WN 43°;7RP O19]; 41 L W 629; (19385) A LI 
578; 68MLJ 665; 61 O L J 267; 37 PLR 395; 37 
Bom. L R 533 (PO. 
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the limits of the Act, a general discretion to dis- 
pense withits provisions” 


‘and dealing withthe case of the Bombay 
High Court in Basvanappa v. Krishnadas 
Goverdhan Das (21), which was referred to 
in thojudgment under appeal in the fol- 
lowing terms: 

“The Bombay High Court has taken a contrary 
view on the ground that it would be inequitable 
not tə allow the benefit of the vocation which 
preceded the period which has to be excluded. 
With great respect we would say that there is 


no question of equity in case governed by the 
Limitation Act;” 


their Lordships stated that Basvanappa vV. 
Krishnadas Goverdhan Das (24), could not 
be supported. For these reasons I am 
satisfied that the District Court of Akyab 
was wrong in considering that it could 
invoke s. 151, Civil Procedure Code to 
overrule the provisions of the Limitation 
Act, and the application filed by the 
Official Receiver should have been dismiss- 
ed in limine. Asa last resource it was 
argued that the Receiver was unable to 
defend this case without getting the leave 
of the Court and he had been prevented 
from taking action by various stay orders 
which the partiesin Madras had obtained 
pending the hearing of appeale arising 
out of the insolvency case in Madras. I 
am unable to agree that any stay order 
obtained in Madras can affect the running 
of limitation in the District Court of 
Akyab once limitation had begun to run. 
From the dccuments on the file produced 
by the applicant we find that the Receiver 
was never removed. He was from the very 
beginning Receiver in Jnsolvency of the 
estate. His powers no doubt were from 
time to time suspended and subsequently 
restored to him in wholeor in part, but 
at alltimes material to the case he was 
Receiver even though at times he had not 


got the power to defend the case, but the 
mere fact that a man i8 un- 
able to defend a case does not 
prevent him from being a party to 
the suit. Parties frequently have no power 
to defend a suit, but nevertheless they 


are parties, as for example, the defendant 
may have his defence struck cut or may, 
in certain cases, have to get leave to defend- 
and be unable to get leave to defend’; 
nevertheless he continues to bea party. | 

As was stated at the beginning of this 
order, nolice was served on the Official 
Receiver on February 6. The appeal which 
had resulted in his being unable to take 
any action in the insolvency case was 


(24) 45 B 443; 59 Ind. Cas, 743; AIR 1921 Bom, 
79; 22 Bom. L R 1387, E 
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dismissed on March 8, 1934, and he received 
intimation of this on April 2, 1931. On 
April 28, 1934, he was moved by one of the 
creditors to take action in this case and 
at this time he was free to take action, 
as the Insolvency Court had not yet 
closed for the summer recess. Even if it 
were closed for the summer recess, we are 


unable to believe that urgent civil matters . 


are never attended to in Madras during the 
recess or vacation, In this Court they 
certainly aie attended to, and we note 
that the second stay order which, respon- 
dent claims, prevented him from taking 
any further action, was passed on May 9, 
1934 by the High Court which was during 
the period of the High Court summer 
vacation, If the High Court could attend 
to civil matters during the vacation, we 
see no reason why the District Judge 
should not have been moved during his 
summer recess. For these reasons I would 
set aside the order of the District Court, 
Akyab, directing that the application be 
dealt with on its merits and would dismiss 
the application filed by the Official Receiver, 
Ramnad, for setting aside the ex parte 
decrees. The applicant is entitled to costs 
of this application and we fix the Ad- 
vocate’s fee at 20 gold mohurs. 

Mya Bu, J.—I am in complete agree- 
ment with my learned brother in holding 
that the application filed by the respon- 
dent in the District Court should have 
been dismissed in limine, and that the 
‘order of the District Court directing the 
application to be dealt with onits merits 
should, in the circumstances of the present 
case, be set aside in revision. The ap- 
plication in question was filed on behalf 
of the respondent on September 5, 1934, 
praying that the ex parte decree passed 
on June 6, 1931, be set aside. At the 
time of the passing of the ex parte decree 
the respondent was in the position of a 
defendant in the suit who had been served 
with summons, because he, as Receiver 
of the estate cf the original defendants 
who became insclvent, had been duly sub- 
stituted in place of the original defendants 
and had been served with the notice of 
such substitution. There can be no doubt 
that his application lay under O. IX, 
r. 13, Civil Procedure Code, under which 
if he satisfied the Court that he had 
been prevented by sufficient cause from 
appearing when the suit was called on for 
hearing, it would be incumbent upon the 
Court to make an order setting aside the 
ex parte decree. Article 164, Sch, I, Limita- 
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tion Act, prescribes a period of 30 days 
from the date of the decree within which 
an application by a defendant, who had 
been duly served with summons, for an 
order to set aside an ex parte decree is 
to be filed. This period has been exceeded 
by nearly two months when the respon- 
dent filed his application, 

The application was, therefore, clearly 
time-barrel when it was lodged in 
the District Court of Akyab. The wording 
of Art. 164, “by the defendant for an 
order to set aside a decree passed ex 
parte” appears to make it unnecessary for 
the purpose of bringing its provisions into 
operation to determine whether an ap- 
plication by a defendant for an order to 
set aside an ex parte decree is made in 
virtue of O. IX, r. 13, or apart from it. 
Now, upon the question whether an ex 
parte decree can be set asidein exercise 
of the Court’s inherent powers under s. 151, 
Civil Procedure Code, upon a time-barred 
application of a defendant, I have had the 
advantage of reading, if I may respectfully 
say so, a very lucid review of the case-law 
by my learned brother and I have very 
little to add. 

Whether an application such as that 
of the respondent should or should not 
be allowed, turns on the same question as 
in the case of an application by a plaintiff 
under O. IX, r. 9, or an application by 
an appellant under O. XLI, r. 19, or 
an application by a respondent to an 
appeal under O. XLI, r. 21. 30 days’ 
period of limitation from the date of the 
dismissal or from the date of the decree 
in appeal ıs prescribed for these applica- 
tions by Aris. 163, 168 and 169, respec- 
tively of Sch. I, Limitation Act, Section 5, 
Limitation Act, provides : 

“Any appeal or application for a review of judg- 
Ment or for leave to appeal or any other applica- 
tion to which this section may be mide applicable 
by or under any enactment for the time being in 
force, may be admitted after the period of limita- 
tion prescribed therefor, when the appellant or 
applicant satisfies the Court that he had sufficient 


causa for not preferring the appeal or.making the 
application within such period,” $ 


It is, however, bəyond dispute that this 
section has not been made -applicable 
by or under any enactment for the time 
being in force in this Province to an ap- 
‘plication of the kind governed by Art, 


163 or Art. 164 or Art. 168 or Art. 
169. What then is the use of fram- 
ing s. 5, Limitation Act, if the Court can 


in the exercise of the inherent powers 
under s. 151, Civil Procedure Code, admit 
applications not covered by this section? 
ié e 


950- 
I can see none, At the same time if it 
is open to the Court by exercise of its 
inherent powers under e. 151, Civil Pro- 
cedure Code, to admit any time-barred 
application, the provisions of s. 5 are ab- 
solutely superfluous. Again, the wording 
of s. 15], Civil Procedure Code, militates 
against the view that the inherent power 
of the Court under it can be invoked to 
override the provisions of the Limitation 
Act, for it only declares: 

-“Nothing in this Code shall be deemed to limit 
or otherwise affect the inherent power of the Court 
to make such orders as may be necessary for the 


ends. of justice or to prevent abuse of th 
of the Court." e process 


~ The words “nothing in this Code” do 
not mean “nothing in this Code or any 
other law for the time being in force,” 
and do not contain an indication that the 
provisions of the Indian Limitation Act 
are not to limit or otherwice affect the 
inherent power of the Court. Whether 
there is sufficient cause within the mean- 
ing of s. 5, Limitation Act, is a question 
of fact, and on account of the elasticity 
of the term “sufficient cause” the Court 
has a wide field of discretion in determin- 
ing what in the circumstances of a parti- 
cular case amounts to sufficient cause, but 
it gives no countenance to the view that 
a time-bareed application not falling within 
the purview of s. 5 can, in the exercise 
of discretion, be admitted. The conclusion 
that we have come to, receive direct sup- 
port: from the cases of U E Maung v. P. 
A. R. P. Chettyar Firm (6), Krismasamy 
Naidu v. Chengalraya (13) Mahadeo Govind v. 
Lakshminarayan Ramratan (15) Bisse Mal 
v. Kesar Singh (16) Ajodhya Mahton v. 
Phil Koer (17) and Toia Ram v. Panna 
Lal (19) and from the pronouncements of 
their Lordships of the Privy Council in 
‘Nagendranath De v. Sureshchandra De (22) 
and Maqbul Ahmad v. Onkar Pratap Narain 
Singh (23). 

- ‘In conclusion, I may mention that in Ma 
Sein v. S. T. R. M. Firm (7) and First 
Civil Appeal No, 181 of 1981, which were res- 
pectively an appeal against the order of the 
District Court rejecting a time-barred ap- 
plication for restoration of an appeal struck 
off for default, and an appeal against the re- 
fusal by the District Court to admit a fresh 
appeal, filed after the expiry of the period 
of limitation for an appeal from the 
original decree, in place of the one which 
had been dismissed for default, a Bench 
of this Court expressed the following 
opinion ; 


_ “We are of opinion, therefore, that the delay 
e 
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should not be excused in this case unless wê 
could hold that, were the provisions of s. 5 
Limitation Act, applicable, sufficient cause would 
have been shown for the delay. The same principle 
must, therefore, be applied by usin deciding whe- 
ther to admit the application to restore the appeal 
and, in considering whether to admit the fresh 
appeal,” 

In so far asthe application for restor- 
ation of the appeal was concerned, this 
pronouncement is contrary{to the conclu- 
sion that we have arrived at with re- 
ference to the provisions of s. 151, Oivil 
Procedure Code, in relation to the provi- 
sions of the Indian Limitation Act. But 
this pronouncement, to which Heald, J., 
was a member, is ccntrary to the view 
taken by the same learned Judge and 
myself in Civil Miscellaneous Appeal 
No. 111 of 1929 to the effect that apart 
from the provisions of O. IX, r. 9, 
the Court had no inherent power under 
the provisions of e. i151 of the Code to 
set aside the dismissal of a suit for de- 
fault which, if it were necessary in this 
case, to be supported, I would have ventur- 
ed to do so. 

D. Revision allowed. 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT 
Second Civil Appeal No. 668 of 1932 
July 22, 1935 
Potiock, A. J. ©. 
MADHUR NATH—DetEranpant— 
APPELLANT 
versus 
JAILALSAO AND oTHERS—PLAINTIFFS— 
RESPONDENTS 

C.P.Land Revenue Act (II of 1917), ss, 160, 2 
(1)—Notifications No. 152)/XII of April 26, 1928, 
and No 185 of September 35, 19271— Effect of —Suit 
for profits for year 1927-28, must be brought within 
three years from April 1, 1628. 

The effect of Notification No. 152]/XII, dated 
April 26, 1928, read with the previous notification 
No. 185, dated September 15, 1927,is to make the 
agricultural year 1: 28-29 consist of 14 months com- 
mencing from April 1, 1928, and ending on May 31, 
1929. Consequently a suit for agricultural profits 
for the year 1927-28 must be brought within three 
years from April 1, 1928, according to s. 160, O. P. 
Land Revenue Act, and where it is brought subse- 
quently (April 28, 19314, it is barred by limitation, 

S. C.A. against the decree of the District 
Judge, Raipur, dated September 9, 1932, 
in C. A. No. 71 of 1932, arising out of ©. S. 
No. 1+3 of 1931 in the Court of the 
Subordinate Judge, Ist Olass, Drug, 
dated April 29, 1922. 


Mr, Abdul Razak, for the Appellant. 
R. B. D. N. Chaudhary, for the Respond- 
ents, ip 
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Judgment.—The plaintiffs, who own a 
2 annas 8piesshare in Mauza Mahmera in the 
Drug district, have sued the lambardar of 
the village for their share of the village 
profits fcr the years 1927-28 1928-29 and 
1929-30. The lower Appellate Cou:t has 
assessed the annual profits of the plaintiffs’ 
share at Rs. 115-5-8 and has passed a de- 
cree in the plaintiffs’ favour for Rs. 346-1-0. 
Against that decree the defendant has 
appealed and the plaintiffs have filed a 
-cross-objection. 

The first and the most important quts- 
tion is one of limitation. Under s. 160 
of the Land Revenue Act, such a suit must 
be brought within three years from tbe first 
day of the agricultral year next following to 
which the euit relates. Inthe present case 
therefore the claim for the share of the pro- 
fits of 1927-28, must in order to be in time, 
be made within three years from the first 
day of the agricultural year 1928-29, Under 
s. 2 (1) of the Act “agricultural year” is 
defined as the year commencing on the 
first day of June or on such other date 
‘as the Chief Commissioner may by notifi- 
cation appoint. By notification No. 185, 
dated the September 1, 1917, thé Chief 
Commissioner declared that in the districts 
of the Chhattisgarh Division, the agricultural 
year commences on April 1. By notifica- 
tion No. 1521-XII, dated April 26, 1928, 
‘cancelling the previous notification, the 
Governor in Council declared that in the 
Districts of the Chhattisgarh Division, the 
agricultural year commences on June 1. 
‘It therefore appears clear that the agricul- 
tural year 1927-28 ended on March 31, 
1928, and the agricultural year 1928-29 
began on April 1, 1928. The notification of 
April 26, 1928, declaring that the agricul- 
tural year commenced on June J], could 
not, in my opinion, alter the fact that 
the agricultural year 1927-28 had already 
ended. The year had irrevocably passed 
and the subsequent notification could not 
bring it back to life. The lower Appellate 
Court’s argument that in that case the 
period from April 1, to the May 31, would 
belong to no year does not impress me. 
The agricultural year of 1928-29 began on 
April 1, 1928, and the following year 
began on June 1, 1929. The agricultural 
year 1928-29 therefore consisted of 14 
months, and the period from April 1, to 
May 31, 1928, belonged to the agricultural 
year of 1928-29. The suit for agricultural 
profits of 1927-28 ought therefore to have 
been brought within three years from 
April 1, 1928, It was actually brought on 
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April 2?, 1931, and is thereforé, barred by 
limitation. It is no doubt true that a rule 
of limitation is a rule of procedure and 
ordinarily governs all proceedings from 
the moment of its enactment, but that 
is immaterial here, The law of limitation 
as laid down in e, 160 has remained 
unchanged, and the only question that 
has to be decided is when the first day of 
the agricultural year began. The plaint- 
iffs’ claim therefore for the share of the 
profits for the year 1927-23 must fail. 

The only other point raised in this ap- 
peal concerns the assessment on a garden 
which is recorded as sirland. The entire 
siwai income of the village is derived 
from this garden, of which the rental as- 
sessment is Rs. 45. During the years in 
suit the lambardar was iff possession of 
this garden and realised profits from it. The 
lower Appellate Court has held that these 
profits were Rs. 100 in each year. That 
finding is not a very satisfactory one and 
it is possible, asthe plaintiffs contend, that 
the profits were actually considerably more, 
but the question is purely one of fact and 
the lower Appellate Court’s finding on this 
point must be accepted in second appeal. 
The plaintiffs’ cross-objection therefore 
claiming that the siwai income should 
have been assessed at a higher figure there- 
fore fails. As it has been found thatthe 
lambardar made a profit of Rs. 100 per 
annum out of this garden, which is assessed 
at Rs. 45, he must give the plaintiffs their 
share of Ks. 109, but clearly the plaintiffs 
are not entitled also to claim a share of 
Rs. 45. If, for example,’the lambardar 
had leased out this garden for this year 
ior Rs. 100, the plaintiffs could have claim- 
ed ashare in Rs. 100 as the rent obtained, 
but they could not also claim a share in 
Rs. 45 as the rental assessment. The 
plaintiffs’ claim must therefore be reduced 
by Rs. 2-8-0 as their share in Rs, 45 for 
each of the years in suit, 7. e., Rs. 5. 

There will therefore be a decree for the 
plaintiffs for Rs. 225-11-4 with proportionate 
costs throughout. The defendant's appeal 
is accordingly allowed and the plaintiffs’ 
cross-objection is dismissed with costs. 

D. Appeal allowed, 
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RANGOON HIGH COURT 
Criminal Appeal Ne. 673 of 1935 
July 12, 1935 
. Mya Bu AND BAGULEY, JJ. 

N. N. BURJORJEE—APPELLANT 
TETSUS 
EMPEROR—Opposite PARTY. 

Penal Code (Act XLV of 1860), ss. 405, 24— 
“Entrusiment", meaning of—Ingredients of offence 
of criminal breach of trust—Another’s money used 
contrary to purpose for which it was given— 
No consent of the other—Intention, whether dishonest 
—Criminal irial—Accused coming with explanation 
~—Finding that there is doubt of the case, if warranted 
—Sentence—Senior member of bar committing criminal 
breach of trust—Consideration in sentencing him. 

Theterm “entrustment” is not necessarily a term of 
law. It may have different implications in different 
contexts. In its most general signification, all it 
imports is the handing over the possession for some 
purpose which may notimply the conferring of any 
proprietary right ‘at all. Jake v. Simonds (1), re- 
ferred to. 

It is incumbent upon the prcsecution in a case 
under s. 405, Penal Code, in order to establish 
the charge against the accused, to prove that he 
was entrusted withthe sum and that he dishonestly 
misappropriated or convertedto his own use this 
sum or thereabouts. These facts, like any other 
fact, may be proved either by direct evidence or by 
circumstantial evidence. 

Where a person makes use of money belonging 
to another without the latter's consent, and con- 
trary to the purpose for which possession thereof 
has been given by the latter to the former, the 
intention ofthe person so making use of that 
money must prima facie bedishonest within the 
meaning of s, 24, Penal Code. 

There is no priaciple of law which will warrant 
a Court's findings that there is reasonable doubt of 
the case overwhelmingly made out by the prose- 
cution, merely because the accused is ready with an 
explanation. 

The fact that the amountinvolved is large and 
the offence has been committed by a member of 
a legal profession in which the litigating public 
must repose entire trust and confidence, and the 
fact that the accused has been a doyen of the Bar 
aggravates rather than mitigates the offence ‘In 
view of these circumstances, the sentence of 18 
months’ rigorous imprisonment paesed by the trial 
Court would certainly have erred on the side of 
leniency if it were not on account of the grave con- 
sequences that will befal the accused both profes- 
sionally and socially in consequence of the convic- 
tion. These consequences, however, are not tre only 
materials on which a plea for leniency to be shown 
to the accused can be founded. His great age 
(64 years’, together with his state of health brought 
on by the great mental strain to which he has 
been subjected—albeit by his own faults—urges 
very strongly that further leniency can justly be 


shown to him without any risk to the ends of 
justice. , 
{In the above circumstances it was held that 


the ends of justice will be amply met by a sen- 


tence of nine months’ rigorous imprisonment.] [p. 


954, col. 2.] 
Cr. A. from an order of the District 
Magistrate, Rangoon, dated July 5, 1935. 
Messrs. Oscar de Glanville and N. C. Sen, 
for the Appellant, 
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Mr. E. W. Lambert, for the Crown. , 
Judgment.—The appellant has been 


convicted and sentenced to suffer eighteen 
months’ rigorous imprisonment by . the 
District Magistrate of Rangoon under 
s. 409, Indian Penal Code, and he now 
appeals against the conviction and sen- 
tence. The appellant is a Barrister-at- 
Law of more than forty years’ standing, 
and is a senior member of the Rangoon 
Bar, who for some years before the recent 
economic depression and financial strin- 
gency, had a very. -extensive practice In 
the Courts here. One of his clients was 
a wealthy Muhammadan merchant named 
D. M. Bamla. D, M. Bamla had three 
brothers, A. M. Bamla, I. M, Bamla and 
E. M. Bamla. A. M. Bamla, died on, 
December 19, 1922, leaving a will, in 
which D. M. Bamla was appointed the sole 
executor of his estate. On February 12, 
1923, I. M. Bamla died, also leaving a 
will, in which D. M. Bamla was appoint- 
ed the sole executor of his estate and 
guardian of his two minor children, 
Hashim, a son (born in 1909),and Khatiza 
Bibi,a daughter (born in 1913). Besides 
these two children, I. M. Bamla also left 
him surviving his widow, Zainat Bibi. 
Their share as heirs of I. M. Bamla in the 
residuary estate of A. M. Bamla was of the 
value of Rs. 62,709-9-6. -In November 1923, 
D. M. Bamla applied inthe Original Side 
of this Court for probate of the will of 
A. M. Bamla, which was granted in the 
following month. In July 1924, D. M. 
Bamla applied in the Original Side of this 
Court to be appointed guardian of the 
persons and properties of Hashim and 
Khatiza Bibi, respectively. During the 
pendency of the proceedings for appoint- 
ment as guardian, D.M. Bamla filed his 
application for probate ofthe will of I. M, 
Balma on January 8, 1925, and received 
an order on February 12, 1926, granting 
him probate. The proceedings for appoint- 
ment of guardian were disposed of on 
March 16, 1926, when the Court appointed 
D. M. Bamla guardian of the person and 
property of Hashim, but guardian of the 
property only of Khatiza Bibi and Zainat 
Bibi was appointed guardian ofthe person 
of Khatiza Bibi. With the exception of the 
proceeding relating to the grant of probate 
of the will of A. M. Bamla, all the other 
aforesaid proceedings were prosecuted by 
D. M. Bamla through the appellant. 

The charge on which the appellant 
has been convicted relates to a sum of 
Rs. 27,98!-11-0, being part of the amount 
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ofa cheque for Rs. 1,47,462-14-8 drawn on 
Pr. N. M. A. R. A. Chettyar Firm of Mogul 
Street, Rangoon, which was handed over 
to the appellant by D. M. Bamla on 
March 19, 1925. The amount of this cheque 
was duly received by the appellant, and 
out of this amount the appellant subse- 
quently made the following payments: viz.: 
(1) to E. M. Bamla, Rs. 18,333-5-4 on 
April 6, 1925; (2) to Zainat Bibi, 
Rs, 1,247-14-0 on April 29, 1925, and (3) 
to L, A. R.and Pr. A. M. A R. A. Chettyar 
Firms, bankers of D. M. Bamla, Rs. 1 ,00,000 
for charity. Deducting the sum total of 
these three payments from Rs. 1,47,462-14-8 
we get Rs. 27,881-11-0. Here according to 
the case for the prosecution, the difference 
of Rs. 100 was due to the fact that the 
sum payable to Zainat Bibi outof the 
amount wasonly Ks. 1,147-14-4 and not 
Rs. 1,247-14-4 which the appellant actually 
paid on April 29, 1925. The case for the 
prosecution is that in June 1929 when the 
appellant was called upon by D. M. Bamla 
to repay the sum of Rs. 27,981-11-0 and a 
sumof Rs. 9,375 less the amounts the 
appellant had already paid to the minors 
during the interval, the appellant was 
unable todoso and asked for time, with 
the result that the appellant gave D. M, 
Bamla a promissory note for Rs. 36,000 
which was the amount found due upon a 
calculation being made by adding to the 
aggregate of the two sums, interest at the 
rate of 4 percent. per arnum on these 
sums from March 19, 1925 and June 25, 
1926 respectively, and by deducting there- 
from amounts which the appellant had 
paid out of these sums to the minors and fees 
owing tohim for legal work done, as well 
asasmall sum paid by the appellant to 
D. M. Bamla to bring the figure to a round 
number. 

The prosecution alleges that D. M. 
Bamla entrusted the appellant, as his 
Advocate, with the two sums of 
Rs. 27-981-11-0 and Rs. 9,375, respectively 
to pay the same to the two minors, Hashim 
and Khatiza Bibi, but before June 12, 
1929, the appellant had dishonestly appro- 
priated orconverted tohis own use the 
aggregate of the two sums less the amounts 
which he was found to have paid to the 
minors or to those entitled to receive 
payments on their behalf. The sum of 
Rs. 9,375 of June 25, 1926, does not, how- 
ever, form part of the subject-matter of 
the charge on which the appellant has 
been convicted, the subject-matter whereof 
relates to the sum of Rs. 27,981-11-0, being 


BURJORJEE V. EMPEROR (RANG) 


953 


part of the amount of the cheque for 
Rs. 1,47,462-14-8, dated March 19, 1925. 
Therefore for the purpose of this case 
reference to the sum of Rs. 9,375 ie im- 
portant only as showing that the sum of 
Rs. 27,981-11-0 or thereabouts was involved 
in the amount which the appellant is alleged 
to have misappropriated or converted to his 
own use. It is not disputed that at all times 
material to this case the appellant was an 
attorney to D. M. Bamla within the mean- 
ing of s. 409, Indian Penal Code. It is, 
however, strenuously denied by him that 
the money forming the subject-matter of 
the charge was entrusted to him, or 
that he dishonestly appropriated or con- 
verted to his own use that money, The 
offence of criminal breach of trust is 
defined ins. 405, Indian Penal Code. The 
portion of that definition which is relevant 
to this case runs as follows : i 

“Whoever, being in any manner entrusted with 
property........- dishonestly misappropriates or converts 
to his own use that property,......... commits cris 
minal breach of trust.” 

The constituent ingredients of the offence 
thus defined are (1) that the offender is 
entrusted with property, and (2) that the 
offender dishonestly misappropriates or 
converts to his own use that property. The 
term “entrustment” is not necessarily a 
term of law. It may have different impli- 
cations in different contexts. In its most 
general signification, all it imports is the 
handing over the possession for some 
purpose which may not imply the con- 
ferring of any properietary right at all : per 
Viscount Haldane in Lake v. Simonds (1), 
at p. 625*, Itisincumbent upon the pro- 
secution in this casein order toestablish 
the charge against the appellant to prove 
(1) that he was entrusted with the sum of 
Rs. 27,981-11-0, and (2) that he dishonestly 
misappropriated or converted to his own 
use this sum or thereabouts. ‘| hese facts, 
like any other fact, may be proved either 
by direct evidence or by circumstantial 
evidence. As D. M. Bamla is dead,—he 
died in October 1930,—the evidence in 
proof of the alleged entrustment, like 
that in proof of the alleged dishonest 
misappropriation of conversion by the ap- 
pellant of the money to his own use, rests 
on circumstantial evidence. In bringing 
forward such evidence the prosecution 
relied on the following facts, which have 
indisputably been proved. (After dealing 
with the facts in detail and the evidenze 

(1) (1927) A O 487: 96 L J KB621; 718 J 269; 43 
TL R 417; 137 LT 233. 

#Page of (1927) 96 Ta, J. K,B.—LEd.] 
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'on record and after examining some of the 
explanations of the defence, the judgment 
proceeded.) In these circumstances, there is 
neither evidence nor probability in support 
of the appellant’s theory that any part of 
the sum of Rs. 27,981-11-0 was converted 
into a loan. The circumstances that D. 
M. Bamla was not only a client, but also 
an intimate personal friend of the appellant 
does not§ materially improve the appellant’s 
story, which is otherwise devoid of support, 
either by evidence or by probability. It 
has been urged by the learned Counsel for 
the appellant that, being handicapped by 
the absence of D. M. Bamla with whom 
he dealt, the appellant should not be called 
upon for strict proof of his allegation, but 
the fact that he was able to give an ex- 
planation which is not unreasonable should 
be regarded as sufficient to throw reason- 
able doubt upon the case made out 
by the prosecution. 

| Ifthere is a reasonable probability of 
Bamla supporting these allegations if he 
were alive at the time of the trial, this 
contention would be of weight, but the 
materials on the record do not show that 
there is no such a probability, and there is 
no principle of law which will war- 
rant this Court's finding that there is 
reasonable doubt of the case. overwhelm- 
ingly made out by the prosecution, merely 
because the appellant is ready with an 
explanation. (His Lordship then further 
considered the defence version and the 
evidence and holding that a presumption 
arose that the appellant had dishonest- 
ly misappropriated or converted to his 
own use that money then proceeded.) 
When a person makes use of money 
belonging to another without the 
latter's consent, and contrary to the pur- 
pose for which pcssession thereof has been 
given by the latter to the former, the 
intention of the person so making use of 
that money must prima facie be dishonest 
within the meaning ofs, 24, Indian Penal 
Code. 

In our opinion there is no ground 
whatever for interference with the convic- 
tion. Turning to the question of sentence, 
we keep inviewthe fact that the amount 
involved islarge and the offence has been 
committed by a member of a learned pro- 
fession in which the litigating public 
must repose entire trust and confidence, 
and the fact that the appellant has been a 
doyen of the Bar aggravates rather than 
mitigates the offence. In view of these 
circumstances, (the sentence of 18 months’ 
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rigorous imprisonment passed bythe trial 
Court would certainly have erred on the 
side of leniency if it were not on account of 
the grave consequences that will befallthe 
appellant both professionally and socially in 
consequence of the conviction. These conse- 
quences, however, arenot the only materials 
on which a plea for leniency to be shown 
to the appellant can be founded. The 
appellant's great age (64 years), together 
with his state of health brought on by the 
great mental strain to which he has been 
subjected—albeit by his own faults—urges . 
very strongly that further leniency can 
justly be shown to the appellant without 
any risk to the ends of justice. In all 
the circumstances of the case, we are of 
opinion that the ends of justice will be 
amply met bya sentence of nine months’ 
rigorous imprisonment. In the result, 
while confirming the conviction, we reduce 
the sentence passed on the appellant by 
the District Magistrate of Rangoon to nine 
months’ rigorous imprisonment. 
D. Sentence reduced. 


NAGPUR JUDICIAL COMMISSIONER’S 
COURT 
First Civil Appeal No. 72-B of 1933 
June 28, 1935 
GRILLE, J. O. AND SUBHEDAR, A.J. O. 
RADHAKISAN LAXMINARAIN— 
DECREE-HOLDER—ÅPPELLANT 
versus 
BHAGWANDAS alias PURUSHOT- 
TAM DAS—JUDGMENT- DEBTOR— RESPONDENT 
Civil Procedure Code (Act V of 1908), O. XXXII, 
r. 3— Minor sued without guardian ad litem— Decree 
against him—Validity,if can be questionedin execution 


proceedings. . 

An Executing Court can, within certain limits, 
question the validity of a decree where the question 
of jurisdiction is principally involved. Kashinath v, 
Harda Central Bank (1) and Gora Chand Haldar v, 
Prafulla Kumar Roy (5), relied on. 

The provisions of r. 3 of O. XXXII, of the Oivil 
Procedure Code,asto the appointment of a guardian 
ad litem fora minor defendant are imperative and 
ifa minor is sued without a guardian ad litem and 
a decree is passed against him that decree isa nullity 
and cannot be enforced against him, The minor can 
question the validity of the decree against him, on 
the ground of his non-representation, 1n the execution 
proceedings. The dismissal of appeal preferred by the 
minor against such decree cannot have the effect of 
validating thedecreeagainsthim, Walianv. Banke 
Behari Pershad Singh (6), distinguished. 

F. ©. A, against the order dated 
March 16, 1932, in execution case in Oivil ' 
Suit No. 30 of 1919 in the Court of the 
3rd Additional District Judge, Akola, 
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arising out ofa Miscellaneous Case No. 25 
of 1931 on the file of the 5th Additional 
District Judge, Akola, fixed for April 29, 
1932. 

R,B.M. B. Kinkhede with Mr. W. 
R. Puranik, for the Appellant. 

Mr. A. V. Khare with Mr, W. B. Pendhar- 
kar, for the Respondent, 
` Judgment.—The facts of the case out 
of which this appeal arises are not in dis- 
pute. One Dhanji Jadhaoji Bhatia trading 
under the name and style of “the Andani 
Company” filed Civil Suit No. 30 of 1919 
in the Court of the Second Additional 
District Judge, Akola, against the firm of 
“Tikamdass Tejmal” shop (Ginning and 
Pressing Factory), Akola, 

“to recover Rs, 50,000 as damages for breach of 
a contract. The suit was dismissed by the trial 
Court and the matter then came upto this Court in 
First Appeal No. 25-B of 1921. In the appeal the de- 
fendant-respondent was described as “Tikamdas, son 


of Tejmal, caste Bania, (gin and press factory) of 
Akola.” 


By an application dated December 12, 
1921, the plaintiff-appellant stated that, 
as there had been a partition among the 
partners of the firm of “Tikamdas Tejmal” 
with the result that the “Kolhatkar Gin” 
had been allotted to the share of the old 
partners Ramgopal and his sons under the 
name of “Daudas Nandlal” and the ‘“Oha- 
rgin Press Factory” had gone to the share of 
the old partners Foujraj and bis sons 
Shankerlal under the new name ‘“‘Ganesh- 
.das Gulabchand”, he prayed that the 
memorandum of appeal be amended by 
substituting the names of ‘‘Daudas Nand- 
lal” and “Ganeshdas Gulabchand“ for 
‘“Tikamdas Tejmal” as respondents. 


In the course of further proceedings it 
was ascertained that the partners of the 
firm of “Daudas Nandlal” were (1) Ram- 
gopal, (2) Daudas, (3) Nandlal, and (4) 
-Bhangwandas, and those of the firm of 
“‘Ganeshdas Gulabchand" were (1) Foujraj, 
(2) Tejmal, (3) Chhogamal, and (4) Shanker- 
lal. By an order dated March 15, 1924, 
a Bench of this Court ordered the names 
of the aforesaid 8 personsto be brought 
on record as respondents in substitution 
of the defunct firm of “Tikamdas Tejmal.” 
By the judgment dated December 20, 1924, 
the appeal was allowed, the decree of the 
trial Court was set aside and in its place 
a decree was issued ordering the eight 
defendants-respondentsto pay to the plaint- 
iff-appellant the sum of Rs. 50,000 together 
with interest thereon at 6 per cent. per 
annum from November 10,1919, till the date 
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of payment and all costs in the two Courts. 
It is to be noted that Bhagwandas, who 
was brought on the record as the fourth 
defendant-respondent, was not described 
by the plaintiff-appellant as a minor, nor 
were any steps taken to have a guardian 
ad litem appointed for him at the time of 
his substitution. It has further been 
ascertained that out of the newly added 
respondents only Ramgopal and Foujraj 
were represented by Counsel at the hear- 
ing of the first appeal and that no appear- 
ance was made by anybody for Bhagwan- 
das. 

On January 28, 1925, excepting Foujraj 
and Chhogma! the rest of the six defendants- 
respondents against whom the decree was 
passed and one Murlidhar, son of Chhogalal 
filed an application in this Court for leave to 
appeal to His Majesty in Council. In this 
application Bhagwandas is described as 
“alias Purushottamdas” minor through his 
guardian (father) Ramgopal Beharilal. The 
leave was granted and in due course an 
appeal was filed in the Privy Council but 
it was ultimately dismissed on May 17, 
1923, and the decree of this Court con- 
firmed. Itis further to be noted that before 
the date of the disposal of the first ap- 
peal the fourth defendant-respondent, 
Bhagwandas, was given in adoption by 
his natural father Ramgopal into another 
family on May 15, 1924, 

After the decision of the Privy Council 
the original plaintiff decree-holder assigned 
the decree in favour of the present appel- 
lant and the latter, on July 31, 1930, put 
in an application for execution of the dec- 
ree against the respondent, Bhagwandas. 
The respondent objected to the execution 
of the decree againsthim on the ground 
that the decree sought to be executed 
against him was a nullity for the reason 
that he was a minor at the date 
when he was brought on the record of the 
first appeal as respondent No. 4 and no 
guardian ad litem was appointed for him. 
The Executing Court accepted this conten- 
tion and by an crder dated April 16, 
1932, dismissed the plaintiff decree-holder’s 
application for execution against Bhagwan- 
das as untenable. It is against this order 
that the present appeal is filed by the 
decree-holder. Bhagwandas was still a minor 
when the appellant filed the present appeal 
but as he had since attained majority 
the memorandum of appeal was corrected 
describing him as major. 

The first point urged for the appellant 
was that the respondent could not, in exe. 

oe 
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cution proceedings, agitate the question of 
his minority and the consequent invali- 
dity of the decree, that his proper remedy 
was to have the decree declared invalid 
by filing a separate suit and that the lower 
Court had, therefore, no jurisdiction to dis- 
miss the application for execution as 
against the respondent as untenable. Re- 
liance was placed for this contention on 
Seth Parmanand v, Lakhmichand (1) and 
Behari Singh v. Nawal Singh (2), But these 
cases are easily distinguishable. In the 
firat case, it was held that a defendant 
who alleges that he was a minor and was 
not represented by a guardian when an 
ex parte decree was passed against him, 
is not entitled to make an application 
under O. IX, r.15 of the Civil Procedure 
Code, to have the ex parte decree set aside, 
for the simple reason that if his allega- 
tions were true, he could not, in the eye 
of the law, be regarded as a defendant 
in the suit in which the decree was passed 
and the proceedings in the suit could 
nct bind him as laid down by the Privy 
Council in Rashid-un-niza v. Muhammad 
Ismail Khan (3). ln the second case it 
‘was held that when a reversionary heir 
in possession of the property of the last 
male holder is brought on the record as 
the legal: representative in place of the 
ceceased judgment-debtor, it is not open 
to him to raise, on the execution side, any 
objection challenging the very foundation 
of the decree and that an objection that 
the decree was collusive or in respect of 
a non-existent debt is not one relating 
to the execution, discharge or satisfaction 
of the decree and cannot form the subject- 
matter of the trial under s, 47 of the 
Civil Procedure Code. 

On the contrary in Kashinath v. Harda 
Central Bank (3), a Bench of this Court 
held that an Executing Court can, within 
certain limits, question the validity of a 
decree where the question of jurisdiction 
is principally involved, relying on the Full 
Bench decision of the Calcutta High Court 
in Gora Chand Haldar v. Prafulla Kumar 
Roy (5) in which it was laid down that 

“Where a decree presented for execution was 

(1) 18N L R 138; 66 Ind. Cas. 460; AI R 1922 Nag. 


249. . 
(2)S0NLR 24; 78 Ind. Cas. 136; Al R 1924 


ag. 81. 
9 E 31 A 572; 3 Ind. Cas, 864; 13 C W N 1182; 10 
O L J318; 6 A LJ 822; 11 Bom. L R 1225; 6 MLT 
279; 19M L J 63); 36 I A 168 @ 0). 

(4) 26 N L R 60; 120 Ind. Cas. 732; AT R 1929 Nag. 
357; Ind. Rul. (1930) Nag. 60. f 

(5) 53 O 166; 89 Ind. Cas. 6€5:42 OL JJ; 29 OW 
N 948; A 1 R 1925 Cal. $07 (F B). 
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Made by a Court which apparently had no jurisdic- 
tion, whether pecuniary or territorial or in respect 
of the judgment-debtor’s person, to make the decree, 
the executing Court was entitled to refuse to exe- 
cute it on the ground that it was made without 
jurisdiction.” 

The provisions of r,3 of O. XXXII of 
the Civil Procedure Code as to the ap- 
pointment of a guardian ad litem for a 


minor defendant are imperative and if a 


minor is sued without a guardian ad litem 
and adecree is passed against him that 
decree is a nullity and cannot be enforced 
against him. We, therefore, overrule the 
contention that the respondent could not 
question the validity of the decree against 
him, on the ground of his non-representation 
in the execution proceedings. 

The next point urged wasthat as the 
minor had, through his guardian, preferred 
an appeal against this Court’s decree to the 
Privy Council and by the dismissal of the 
appeal the decree of this Court was con- 
firmed, it should be held that he was suffi- 
ciently ‘represented in the proceedings and 
could not challenge the validity of the 
decree and reliance was placed on Walian 
v. Banke Behari Pershad Singh (6) which 
is the leading case on the point of sub- 
stantial representation of a minor, The 
contention put forward is, however, clearly 
untenable for the simple reason that the . 
facis admitted in the present case 
do not bring it within the principle enun- 
ciated in the aforesaid Privy Council rul- 
ing. The respondent in the present case was 
admittedly a minor and not shown a8 such. 
when he was added as the fourth respond- 
ent in First Appeal No. 25-B of 1921 at 
the instance of the present appellant. The 
decree passed by this Court was, there- 
fore, a nullity so far s the respondent 
was conceined. That being the position, 
there was no necessity for leave to filean 
appeal on his behalf tothe Privy Council 
kecause there was no valid decree passed 
against him which could be the subject- 
matter of an appeal. The dismissal of the 
Privy Council appeal cannot, therefore, 
have the effect of validating the decree 
of this Cou:t against the minor respond» 
ent against whom it was a nullity. 

-For the foregoing reasons we uphold the 
order of the lower Court dismissing the 
application for execution as against the 
present respondent and dismiss the present 
appeal with costs, Pleader’s fee Rs. 50. 

D, Appeal dismissed. 

(6) £0 O 1021; 39 I A 162; 5 Bom. L R 822; 70 W 
N 774; 8 Sar. 512 (P 0) 
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CALCUTTA HIGH COURT 
Civil Appeal No. 1685 of 1932 
January 4, 1935 
R. C. MITTER, J, 

RAJENDRA LAL BANDOPADHYAYA 
AND oTHERS— DEFENDANTS—ÅPPELLANTS 
versus 
JOGENDRA NATH BANDOPADHAYA 
AND OTHERS—PLAINTIFI3 — RESPONDENTS 

Bengal Estates Partition Act (V of 1897), s. 99— 
Creation of tenure by some joint proprietor—Partition 
under Act—Tenure, whether extinguished, 

If a tenure is created by some of the joint pro- 
prietors of an estate, the said tenure is not extinguish- 
ed ona partition under the Estates Partition Act. 
If the lands comprised in the tenure fall within 
the Shaham of the grantor of the tenure, there is 
no disturbanca ofthe tenure-holder. If they are 
allotted to others, the tenure-holder gets compensation 
lands from the Shaham of his grantor under s. 99, 
Estates Partition Act. In any case the tenure is 
neither destroyed nor split up. 


C. A.from the appeliate decree of the 
Sub-Judge, Second Court, Faridpur, dated 
February 29, 1932. 

Messrs, Annada Charan Karkoon and 
Iswar Chandra Chakravarty, for the Ap- 
pellants. 

Messrs. Gunada Charan Sen and Satind- 
ranath Roy Chaudhury, for the Respon- 
dents. 


Judgment.—This appeal is on behalf of 
pro forma defendants Nos. 4, 5,8 and 10 
ina suit for recovery of arrears of rent 
from 1333 up to the third kist of 1336. The 
first Court granted the plaintiffa decree 
for rent only up to the Pous kist of 1334, 
but the lower Appellate Court has decreed 
the suit in full. The lands in suit appertain 
to parent estate No. 4407 of Faridpur 
Oollectorate. 4 as 164 gds share of the said 
estate was known as Hissya Durga Ram 
Roy. The said Hissya was owned by four 
groups of persons. The owners of the said 
Hissya created four permanent tenures, 
three shikmi taluks and .a Kayemi Mirash. 

In this suit we are concerned with one of 
the shikmi taluks, namely Taluk Kashi 
Chandra Bandopadhyaya. The said shikmi 
taluk was created either in favour cf the 
3 groups of the owners of Hissya Durga 
Ram Roy or have been subsequently ac- 
quired by the ‘said owners. Proceedings 
under the Estates Partition Act (V of 1867 
B. O.) were started. The co-proprietors of 
Touzi No. 4407 who had not granted the 
shikmi taluks or the Kayemi Mirash got 
their allotments which did not include the 
lands of the shikmitaluks and the Kayemi 
Mirash. In the valuation of their Shahams, 
assets were taken. as it must be, on a 
Ryotwari basis. The allotment made to 
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the proprietors of Hissya Durga Ram Roy 
was on this basis, namely that besides 
getting other lands, each group of such pro- 
prietors was allotted one of the said per- 
manent tenures eilher a shikmi taluk or 
the Kayemi Mirash. The plaintiffs got 
Shaham No. 14 and the pro forma defend- 
ants Shabam No. 13. Tu each of these 
Shahams was included one of the four 
permanent tenures, shikmi taluk Kashi 
Ohandra Bandopadhyaya being included 
in Shaham No. 13. The partition was com- 
pleted in Pous 1334. 

Before the partition shikmi taluk Kashi 
Chandra Bandopadhyaya was held in equal 
shares by the three groups of persons who 
were also proprietors of Hissya Durga Ram 
Roy, each of the said three groups having a 
fourth share of Hissya Durga Ram Roy, 
Ramani Mohan Roy and others formed ono 
of such groups. Plaintiffs purchased 6 
annas 4 gandas 1 kara 21 jabs share out of 
the share of Ramani Mohan Roy and others 
both in the said shikmi taluk and the touzi 
and the pro forma defendants the remaining 
share both in the said shikmi taluk and the 
touzi. The plaintifs have sued one set of 
the raiyats whose lands fall within shikmi 
taluk Kasi Chandra Bandopadhyaya, claim- 
ing 6 annas 4 gandas | kira 21 jabs of one- 
third of the rent due from them. They are 
no doubt entitled to this share of the rent 
as part owners of the shikmi taluk up to 
the date when the partition became final, 
i. e., up to Pous kist of 1334. The question 
is whether they are entitled to claim any 
rent in their character of shikmi talukdars 
after the partition. 

The defence taken and the case as pre- 
sented in the lower Courts was that taluk 
Kashi Chandra Bandopadhyaya has inlaw 
ceased to exist asa result of the said par- 
tition, being a taluk not created by all the 
proprietors of Touzi No. 4107, That position 
cannot be maintained inlaw. If a tenure 
is created by some ofthe joint proprietors 
of an estate, she said tenure ¿is not extin- 
guished on a partition under the Estates 
Partition Act. If the lands comprised 
in the tenure fall within the Shaham of the 
grantor of the tenure, there is no distur- 
bance of thə tenure-holder. Ifthey are al- 
lotted to otheis, the tenure-holder gets com- 
pensation lands from the Shaham of his 
grantor under s. 99, Estates Partition Act. 
In any case the tenure is neither destroyed 
por split up. 

In the case before me the said taluk was 
created by some of the part-proprietors of 
the touzi who did not get one joint allot. 
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ment. They got four separate allotments 
and the lands of the tenure have fallen 
within the geographical limits of one of 
these four Shahams, namely Shaham No. 13 
of the pro forma defendants. Mr. Karkoon 
contends that in such case the tenure 
holders of the taluk Kashi Chandra Band- 
opaphyaya cannot say that all the lands 
which originally were comprised in the 
tenure are still included in the tenure after 
the partition. To make his position clear 
he takes a hypothetical case. A and B are 
part owners of an estate each having four 
annas share. They create a tenure which 
comprises 100 bighas of land comprised in 
block X; at the partition block X is allotted 
to 4 alone. Mr. Karkoon says that under 
s. 99, Estates Partition Act, the allotment 
of B cannot be free of the tenure, The 
tenure-holder would get from the lands of 
B's allotment as within his tenure 50 bighas 
of land and asthe tenure consisted of 100 
bighas, only 50 bighas (the balance) in A's 
allotment would be burdened with the 
tenure and not the whole of 100 bighas. He 
says that otherwise the result would be 
unfair and inequitable, for A will have to 
be satisfied only with the rent payable by 
the tenure-holder and would not be able 
to get any rent from the ryots holding any 
portion of the said 100 bighas while B will 
be able to realise such rents. I am afraid 
1 cannot give effect to his contention. If, 
by reason of this mode of partition there 
may be any likelihool of difference in the 
value of the two allotments, it is for A 
and B to have their allotments equalised 
in value by the partition authorities. That 
is to say In such a contingency A should 
have claimed more ryoti or khas lands in 
his allotments to make up for the deficiency 
of the profits intercepted by the tenure- 
holder. 

His only remedy would be before the 
partition authorities when the allotments 
are prepared. To allow him to take up 
the position now would be to disturb the 
scheme of partition. The shikmi taluk 
being created by him subsists as against 
him. It is not destroyed, split up or 
mutilated in the circumstances of this case. 
The plaintiffs are part owners of the said 
shikmi taluk and have the same share 
therein as before. Inthe circumstances of 
this case also there is no inequity in the 
position of the plaintiffs and pro forma 
defendants regarded as proprietors of the 
estate, because the plaintiffs have within 
their allotment one of the shikmz taluks. The 
position is that the plaintifis and the pro 
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forma defendants would be entitled to 
realize the rent due respectively from the 
shikn.i talukdars whose taluks have been 
included in their respective Shahams, and 
inasmuch as the shikmi taluks have neither 
been destroyed nor affected asa result of 
the partition under the Estates Partition 
Act, the plaintiffs as part owners of the 
said taluk are entitled to claim rent from 
the ryots according to the share claimed by 
them. The result is that the appeal is 
dismissed with costs. 
D. Appeal dismissed. 


———— 


__ MADRAS HIGH COURT 
Civil Revision Petition No. 1250 of 1931 
February 1, 1935 >- 
STONE, J. 
RAMASWAMI MUTHIRIAN AND ANOTHER 
— DEFENDANTS—PEIITIONERS 
versus 
Ftem or KI KARU RAMA KI or VAI- 
GAINALLOOR AND OTAERS -PLAINTIFFS 
AND DEFENDANTS — OPPOSITE PARTIES =~ 

Provincial Small Cause Courts Act (IX of 1887), 
s. 35—Scope of—S. 35 does not operate to turn 
small cause suit into original suit with all kinds 
of Gchanges in procedure. 

Section 35, Provincial Small Cause Courts Act, 
does not operate tochange in any way a small 
cause suit into an original suit. What s, 35 does 
isto invest a Court which otherwise would bein- 
competent to [hear any, or certain small cause suits 
with power to hear certain of such suits, viz., 
those pending in that Court at the time 
that Court's jurisdiction is changed. ‘This 
is a provision that is manifestly desirable 
seeing that the same judicial chair is occupied by 
Judges some of whom are invested with higher 
powersthan others. But s. 35 does not purport 
to turn a small cause suit into an original suit 
with all kinds of changes in procedure and 
in rights of appeal. Shankar Bhai v. Soma Bhai 
(1), Kollipara Seethapathy v. Kankipatht Subbaya 
Q), and Veeran Kutht Avaru v. Joosuf Haji Jaffar 

ait (3), relied on, Ankayya v. Rattamma (4), dis- 
sented from, Bakhtawar Mal v, Qasim Ali (5), Sarju 
Prasad v. Mahadeo Pande (6), and Raman Nambyar 
v. Rayarain Naman (1), referred to, 

C. R. P. from the decree of the Sub- 
Judge, Trichinopoly, in A. 8. No.97 of 


1930. 

Mr. K, G. Srinivasa Ayyar, for the Peti- 
tioners. 

Mr. M. Patanjali Sastri, for the Opposite 
Parties. 

Order.—This case raises a point of 
some interest, viz., whether an appeal lies 


in the following circumstances: A suit ig 
filed as asmall cause suit in a Court 
having small cause jurisdiction. Then, 


owing to a change in the Judge presiding 
over the Court, the Court temporarily loseg 
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small cause jurisdiction and the case, 
together with other pending small cause 
cases, is marked as an original suit, in 
order, it is said, to attracts. 35, Provincial 
Small Cause Courts Act, and in order to 
keep in order the records of the Court. 
Then the Court ceases to be presided over 
by that Judge with: limited jurisdiction 
and a Judge is appointed who has Small 
Cause Court powers so that the suit can 
be tried by him as a smal] cause suit. In 
fact, however, it is not renumbered; it con- 
tinueson the files as an original suit and 
is so disposed of. Does that change its 
nature? Or does it remain what it began 
as, viz.,a smali cause suit, If it became 
an original suit an appeal lies. If it 
remained a small cause suit an appeal does 
not lie. 

Now it was urged that s.° 35, Provincial 
Small Cause Courts Act, operates to change 
in some way a small cause suit into an 
original suit. In my apinion it does noth- 
ing of the sort. What s. 35 does is to 
invest a Court which otherwise would be 
‘incompetent to hear any, or certain small 
cause suits with power to hear certain of 
such suits, viz. those pending in that 
Oourt atthe time that Court's jurisdiction 
is changed. This is a provision that is 
manifestly desirable seeing thatthe same 
judicial chair is occupied by Judges some 
of whom are invested with higher powers 
‘than others. The appointment of a Judge 
with inferior powers would in such 
circumstances obviously dislocate pending 
business unless provision were made to 
enable him to deal with matters pending 
in the Court over which he presides. This 
‘provision is made by s. 35. 

But s. 35 does not purport to turn a small 
cause suit into an original suit with all 
kinds of changes in procedure and in 
rights of appeal. It would, in my opinion, 
be fantastic if the whole course of a 
litigation could be changed after it had 
been started because a Mr. A was the 
Judge at the time of the trial instead of 
the Mr. B who was the presiding Judge 
at the time of the filing, still more fant- 
astic if the appellate rights were entirely 
changed, because although Mr, A 
was the Judge at the time of the 
filing and at the time of the trial, the 
case had, for office purposes, been givena 
new number, because in between Mr. A 
was away for a month and Mr. B, who 
had not Mr. A’s powers was appointed to 
preside for that month. 

If this were ths law, a litigant could 
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not possibly know what he was under- 
taking when he filed a small cause suit. 
He would not know whether he had em- 
barked on litigation which (apart from 
revision)wowld end in the trial Court in 
a few months or whether he had to face 
the expenses and anszieties and delays 
involved inan appeal to aSub-Judge, to 
a District Judge, and to the High Court 
with a total pendency of anything from 
three toseven years. It might be he had 
abandoned part of his claim to bring 
it within Small Cause Court jurisdiction 
only to find that he had abandoned that 
part in vain because of the appointment 
of a new and temporary Judge. 

If that were the law it would, in my 
opinion, call fora change. J am satisfied, 
however, that it is not the law. In 
Shankar Bhai v. Soma Bhai (D), it was held 
that the character of a suit is not altered 
by the mode in which the Judge exercised 
his jurisdiction. Ifa Munsif tries a small 
cause suit on the original side no appeal 
lies for the nature of the suitis not 
thereby changed: see Full Bench Ruling 
in Kollipara Seethapathy v. Kankipathi 
Subbayya (2). If therefore, an appeal is 
taken and disposed of it must be dismissed 
for the Appellate Court has no jurisdiction 
to entertain it.—Ibid followed Veeran Kutti 
Avaru v. Joosuf Haji Jaffar Sait (3). 

In the light of the above, I do not consider 
myself bound by Ankayya v. Rattamma, 94 
Ind. Cas.77 (4), which contains the 
observations: 

“The last point urged is that, if the suit though 
transferred remains a small cause suit, no first 
appeal lies. The answer to that is the suit does 


not remain a small cause suit though it remains of 
small cause nature.” 


That observation relates toa case that 
has been transferred under the provisions 
of s 23. It distinguishes Kollipara 
Seethapathy v. Kankipathi Subbuyya (2) 
on this ground. The present case does not 
involve s. 23 but s. 35 and falls directly 
within the Full Benchruling. I find noth- 
in theother cases cited Bakhtawar Mal 
v. Qasim Ali (5) Sarju Prasad v. Mahadeo 
Pande (6) and Raman Nambyar v. Rayarain 


(1) 25 B 417; 3 Bom, L R 129. 

(2) 33 M 323; 1 Ind. Cas, 543;20M L J 718; 6M 
L T121, 

(3) 52 M LJ 316; 10L Ind. Cas 53; A IR 1927 
Mad 1093;25 L W:97; 38 M LT 152. 

(4) 94 Ind. Oas. 77; A1R 1926 Mad. 622; 23 L W 
518. 
(5) AIR 1939 Lab. 44;117 Ind. Cas. 370. 

(6) 37 A 450; 29 Ind. Oas. 996; A I R 1915 All 219 
13 A LJ 632, 
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Naman (1) bo compel a different conclusion. 

Tt follows thatthe decision of the learned 

Subordinate Judge was made in an appeal 

which was incompetent and must be set 

one e costs in this and lower Appellate 
ours. 


A-N. Petition allowed. 
(7) 57 M 777; 150 Ind. Cas, 98; A I R 1934 Mad. 
a ee J 43; (19381); M WN 412; 33 L W 738; 
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PATNA HIGH COURT 
Appeal from Original Order No. 112 
of 1934° 
November 6, 1935 
AGARWALA AND VARMA, JJ. 
BHAN KUMAR CHAND AND ANOTHER 
— DEFENDANTS— APPELLANTS 


versus 
Thakur AJHODHYA PRASAD SINGH 
AND OTHERS—DEFENDANTS AND 
AUDHESH PRASAD SINGH anp 
oTHERS—PLaINntiFrs — RESPONDENTS 

Civil Procedure Code (Act V of 1908), s. 41—Execu- 

tion—Claim case alleging that property attached be- 
longed to claimants—Dismissal of claim case—Subse- 
quent suit for declaration by applicants in claim case— 
Maintainability of—Constructive res judicata, 
_ A party who has been defeated at one stage of a 
litigation is not entitled, either by reason of the 
rule of constructive res judicata or by reason of the 
general policy of the law, to re-agitate the same ques- 
tion at a subsequent stage. 

During execution proceedings of a decree, a claim 
case was started by plaintiffs Nos.1 to 4 alleging 
that the property attached by the decree-holders 
in execution of their decree included property 
belonging to them and not to the judgment- 
debtors, defendants Nos. 3 to 7. The claim case was 
dismissed for default. After the application for res- 
toration of the same was also dismissed, plaintifis in- 
stituted suit for a declaration that certain of the 
properties attached inexecution of thedecree passed 
against defendants Nos.3 to 7were not liable to 
attachment and sale in execution of that decree : 

Held, that the claim case was in fact an application 
under s. 47, Oivil Procedure Code, and the plaintifis 
had, on the dismissal of their claim case, a 
remedy open to them by way of an appeal from the 
order under s. 47, which remedy they did not avail 
themselves of. 

A. from an order of the Subordinate 


Judge, Shahabad, dated January 30, 1934. 

Messrs. Manohar Lal and D.N., Varma, 
for the Appellants. 

Messrs. Harinandan Singh, Pande N.K. 
Sahay and Mahabir Prasad, for the Respon- 
dents. 

Agarwala, J.—Plaintifis Nos. 1 to4, 
plaintiffs Nos.5to8 and defendants Nos.3 
to 7 were respectively the members of three 
branches of a joint Hindu family. 
Defendant No. 3 executed two mortgage 
bonds in December 1923, and May 1924, 
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respectively, in favour of defendants Nos. 1 
and 2. In 1929 the mortgagees sued on 
their mortgage impleading both sets of 
plaintiffs and defendants Nos. 3 to 7, 
Defendants Nos. 4 to 7 were the 
minor sons of defendant No. 1. The 
general defence to the suit was that the 
mortgage did not bind the family because 
the executant had no power to act on behalf 
of the family and the Joan was noi con- 
tracted for family necessity. The special 
defence of the two sets of plaintiffs was 
that there had been separation in the 
family in 1925, On January 27, 1931, the 
Court passed a decree for money ex parte 
against defendant No. 3. The suit was 
dismissed as against both sets of plaintiffs, 
The sons of defendant No. 3 were declared 
to be liable to the extent of their interest in 
the joint family property. It may be men- 
tioned that by the partition a mukarrari 
interest in two villages had been allotted 
to defendants Nos. 3to7 as their share in 
the family properties. The decree-holders 
took out execution of the decree, and, on 
May 20, 1931, two claim cases were filed: 
one, No. 30 of 1931 by plaintiffs Nos. 1 to 4, 
and the other, No. 31 of 1931 by plaintiffs 
Nos. 5to 8. In each of these claim cases 
the applicants alleged that the property 
attached by the decree-holders in execution 
of their decree included property belonging 
to the applicants and not belonging to the 
judgment-debtors, defendants Nos. 3 to 7. 
On February 13, 1932, claim case No. 30 
of 1931 was dismissed for default, Olaim 
case No. 31 of 1931 was allowed on April 20, 
1932. On the same day an application for 
restoration of claim case No. 30 of 1931 was 
made by plaintiffs Nos. 1 to 4. This appli- 
cation was dismissed on July 16, 1932, on 
the ground that O.1X,1.9 does not apply 
to execution proceedings. The execution 
proceedings continued. On January 17, 
1933, both sets of plaintiffs instituted the 
suit which has given rise to this appeal, 
fora declaration that certain of the pro- 
perties attached in execution of the decree 
passed against defendants Nos. 3 to7 were 
not liable to attachment and sale in execu- 
tion of that decree. The decree-holders and 
defendants Nos.3to 7 were impleaded in 
the suit. The plaint alleged that as no 
partition deed had been prepared at the 
partition of 1925, such a deed had been 
subsequently executed and registered in 
August 1921, It was stated that by this 
deed the former partition was confirmed but 
that someof the properties whieh had been 
allotted to plaintifis Nos. 1 to 4at the parti. 
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tion of 1925 had now been allotted to 
plaintiffs Nos, 5to8 and that some of the 
properties which had been allotted to plaint- 
iffs Nos. 5 to 8 by the partition of 1925 had 
now been allotted to plaintiffs Nos.1 to 4. 
There can be no doubt that the object of 
the re-distribution of property between the 
two sets of plaintiffs was to meet the 
difficulty that had arisen by the claim 
case of plaintiffs Nos. 1to 4 having been 
dismissed. By allotting to plaintiffs Nos. 1 
to 5 properties which had been the subject 
matter of that claim case it was sought 
toenable them to object successfully to the 
sale of those properties in execution of the 
decree. Those properties, however, were 
under attachment in August 1931. The 
suit was found by the learned Subordinate 
Judge to benot maintainable for the 
reasons that the matter in dispute between 
the parties was a matter relating to the 
execution of the decree, that both sets of 
plaintiffs were parties to the suit in which 
that decree had been passed and, that s. 47 
of the Code of Civil Procedure was a bar 
to the suit. The learned Subordinate 
Judge, however, treated the plaint as an 
application unter s. 47, and held that pro- 
perties allotted to the plaintiffs by the 
partition are not liable to sale in execution 
of the decree against defendants Nos. 3 to7. 
Defendants Nos. 1 and 2 have preferred this 
miscellaneous appeal against the decision of 
the learned Subordinate Judge. 
Substantially the question that falls for 
decision is whether the dismissal for 
default ofclaim case No. 30 of 1931 debars 
the plaintiffs from raising again the question 
which it was sought to raise in that appli- 
cation, viz., the liability to sale of those 
items of property which, in that claim case, 
plaintiffs Nos. 1to t claimed to have been 
allotted to them -at the partition. The 
learned Advocate for the appellants relies 
on the decision of this Court in Jago Mahton 
v. Khirodhar Ram (1) where it was held 
that a judgment-debtor, whose objection to 
execution on the ground that the application 
for execution was barred by limitation, has 
been dismissed for default, is not entitled, 
On a subsequent application for execution, 
to object that the previous application 
was time-barred. There are other decisions 
to the effect that a: party who has been 
defeated at one stage of a litigation is 
not entitled, either by reason of the rule of 
constructive res judicata or by reason of the 
general policy of the law, to re-agitate the 


(1) 2 Pat. 759; 74 Ind, Cas, 130: A IR 1924 Pat, 122; 
2 Pat, L R 163. 
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same question at a subsequent stage. The 
learned Court below, however, has relied on 
a decision of the Calcutta High Court in 
Abhoy Kumar Kar v. Krishna Chandra 
Saha (2). That was a case where objections 
of a judgment-debtor had been dismissed 
for default, and the question then arose 
whether the same objection could be 
agitated in subsequent execution proceed- 
ings. With regard to this contention, the 
learned Judges observed : 

“So far as res judicata is concerned, there have 
been cases in this Court in which it has been held 
that where objections of a judgment-debtor have 
been dismissed not on their merits but upon the 
ground that the judgment-debtor was in default, 
the dismissal of such objections would not bea 
bar to the judgment-debtor taking the same objections 
in subsequent execution proceedings If that be 
so, it is somewhat difficult to urge that any different 
view should apply with regard to objection of 
this character which may be taken at a subsequent 
stage of the same execution proceedings. On the 
other hand the difficulty of applying this pro- 
position in such a case is very great, because then 
it would be open to the judgment-debtor to come 
up With the same objection as often as it has been 
dismiased for default. One thing, however, is quite 
clear and it isthis, that the doctrine that a decision 
at one stageof the execution proceedings cannot be 
questioned at a later stage of the proceedings 
proceeds not upon any ground of res judicata under 
8.11 of the Code of Oivil Procedure, but upon 
general principles of law, for if it were not binding 
there would be no end of litigation.” 


Itis quite clear from the passage just 
read that the Bench of the Calcutta High 
Court which was considering the question 
was opposed to the view that it was open to 
a judgment-debtor to raise at a later 
stage of the execution proceedings objec- 
tions which were raised at an earlier stage 
and which were dismissed on account 
of the judgment- debtor's default. But 
in the particular case which their Lordships 


‘were considering, they came to the conclu- 


sion that the first objection of the 
judgment-debtor had not been disposed of 
in a satisfactory manner and they, there- 
fore, remanded the case to the Court below 
for a re-consideration of the original objec- 
tion preferred by the judgment-debtor. In 
the case that is before us, the registered 
partition deed on which the plaintiffs now 
rely were executed in August 1931. Their 
claim case was not disposed of until 
February 13, 1932. No attempt was made 
in tbe interval between the execution of 
the deed and the disposal of the claim 
case to place the terms of the deed before 
the Court. The claim case has been 
rightly held by the Court below to have 

(2) 36 O W N 367; 141 Ind. Oas. 618; A 1 R 1932 Qal. 
569; 55 O L J 184; Ind. Rul, (1933) Cal. 151. 
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been in fact an application under s. 47 
of the Code of Civil Procedure and the 
correctness of that decision is‘ not in 
question before us. The plaintiffs, there- 
fore, on the dismissal of their claim case 
had aremedy open to them by way of an 
appeal from the order under s.47. That 
remedy they did not avail themselves of. 
Being of opinion that the judgment-debtors 
are not entitled to re-agitate the question 
which had already been raised in the 
previous application, I would set aside the 
order of the (Court below and allow this 
appeal with costs of this Court. 

Varma, J.—I agree. 

N. Appeal allowed. 


——— 


LAHORE HIGH COURT 
First Civil Appeal No. 1512 of 1926 
June 25, 1935 
JaI LAL AND SALE, JJ. 

SARUP SINGH AND OTAERS— PLAINTIFFS 
AND DEFBNDANTS—ÅPPELLANTS 
VETSUS 
PURAN SINGH AND OTHERS— 
DEFENDANTS AND PLAINTIFFS — 
RESPONDENTS 
Landlord and tenant—Government as tenant, 
paying rent regularly—Non-use of land for pur- 
poses for which it was taken—Landlord if entitled 
for reversion—Suit by landlord for possession 
—Title denied for first time in pleadings-—Landlord, 
if entitled for decree for ejectment on ground of 

forfeiture. 

Where the Government takes lands as tenants 
and pays rent regularly to the landlord, the land- 
lord cannot getthe land by reversion, merely be- 
cause the Government ceases to use the land for 
the purposes for which it was taken and the 
fact that the Government had on prior occasion 
returned another land on such non-use does not 
matter. The ordinary rule is that, in the absence 
of an express contract to the contrary, reversion 
does not take place and tbat a case of forfeiture 
should be madeout by clear and unequivocal evi- 
dence. 

Where in a suit for possession by the landlord, 
the tenant denies the title ofthe landlord for the 
first time in the pleadings, the landlord isnot entitl- 
ed to get a decree for ejectment of the tenant on 
the ground of forfeiture by virtue of such denial, 
inthe suit in which the denial is made. . 

¥.C. A. from a decree of the Senior 
Sub-Judge, Ambala, dated January 22, 
1926. 

Mr. Nanak Chand, for the Appellants. 

Messrs. Ram Lal and Anant Ram Khosla, 
for the Respondents. 

Jai Lal, J.—This judgment shall be read 
in continuation of the order of remand 
made by this Court on July 13,1934. The 
Senior Subordinate Judge has reported that 
the acquisition of the land by the Govern- 
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ment was in the nature of a permanent 
tenancy and that the permanent tenancy 
came to anend as soon asthe land was no 
longer required for the purposes of a 
Oantonment. The Government Advocate, 
on behalf of the Secretary of State for India- 
in-Council, has raised objections to this 
report. Assuming that the land was ac- 
quired by the Government on a permanent 
tenancy, and it appears that it was so 
acquired on payment of annual rent, the 
question is whether owing to the nature of 
the tenancy or conditions agreed to between 
the parties at the time of the acquisition of 
the permanent tenancy, there was anything 
to suggest that if the Government ceases 
to use the land for the purposes for which 
it was taken, it shall revert to the pro- 
prietors, the landlords. It is not denied, 
indeed it is conceded, that right up to the 
date of the suit the Government have been 
paying rent to the landlords. 

The only contention of the Counsel for 
the appellants is that on a previous occa- 
sion in 1852, when the Government did not 
need a portion of the land taken by them 
some time in 1843, they returned the land 
not sorequired tothe proprietors and the 
rent was proportionately reduced. Beyond 
this there is absolutely no material on 
which the Counsel for the appellants can 
base his contention that the land should 
have reverted to the landlords if the 
Government ceased to use it for the purposes 
of the Cantonment. The ordinary rule is 
that, in the absence of an express contract 
to the contrary, reversion, as in this case, 
does not take place and that a case of for- 
feiture should be made out by clear and un- 
equivocal evidence. 

Finally the Counsel for the appellants 
contended that in the pleadings in this case 
by the defendant, the Secretary of State 
for India-in-Council, the title of the plaint- 
iffs, that is to say, the landlords, had been 
denied. Assuming that there has been a 
denial of title in the pleadings of the 
defendant, no authority has been shown 
that if forfeiture takes place as a result of 
pleadings of the tenant the landlord is 
entitled to get a decree for ejectment of the 
tenant on the ground of forfeiture by virtue 
of such denial, in the suitin which the 
denial is alleged to have taken place. 
Specially when there is no allegation of 
denial of the landlord’s title at any time 
prior to the institution of the suit, but the 
relief is claimed on other grounds, Inmy 
opinion, there is no ground for holding that 
when the Government ceased to use the 
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land for the purposes of the Cantonment it 
reverted to the plaintiffs, the lendlords, or 
that the landlords are entitled in this case 
to get a decree for ejectment of the Govern- 
ment as tenants cn the alleged ground that 
in the pleadings in this suit the Government 
have denied their title as landlords and 
have, therefore, forfeited the tenancy. I 
would dismiss this appeal with costs. 

Sale, J.—I agree. 

D. Appeal dismissed. 


PATNA HIGH COURT 
Criminal Reference No. 1 of 1935 
September 25, 1935 
Maopugeson, J. 
EMPEROR 
Versus 
AHMAD ALI—Accusrp 

Criminal Procedure Code (Act V of 198), s. 468 (2) 
—Accused incapable of making defence— Court, if 
should take evidence of capacity of accused—Trial 
postponed—Certificate of Inspector-General of Jails 
declaring capacity of accused — Resumption of trial— 
Committal to Sessions—-Procedure, legality of. 

Under s, 468 (1), Criminal Procedure Code, there is 
no injunction upon the Magistrate or Court to take 
evidence as to the capacity of the accused to make his 
defence, The view of the Magistrate or Court is made 
the criterion of whether action is required under 
sub-s. (2), 

Where the trial of an accused person was postponed 
as he was incapable of making any defence on account 
of insanityand on receiving a certificate from the 
Inspector-General of Jails that he was capable of 
making a defence, the accused was again placed on 
his trial and the Magistrate committed him to 
Sessions : 

Held, that with the certificate of the Tnspector- 
General of Jails before him and the appearance of 
the accused in dock, the Magistrate certainly had a 
basis for a decision as to whether sub-s. (1) or sub-s. 
(2) of s. 468 applied and it could not be said that his 
decision was not arrived at under a due sense of res- 
ponsibility. Being of the view thatthe accused was 
capable of making his defence, he was bound to pro- 
ceed with the inquiry. 


Cr. Ref, from an order of the Sessions 
Judge, Chapra, dated August 29, 1935. 
Order.— Thie is a reference by the 


Sessions Judge of Saran under s 215, 
Criminal Procedure Code, wherein he re- 
commends that the commitment to the 


Sessione by a Deputy Magistrate of Chapra 
of one Ahmad Ali on a charge under 
s. J02, Indian Penal Code, be quashed, and 
the Magistrate be directed to hold a fresh 
inquiry in accordance with law. The ac- 
cused Ahmad Ali was brought in custody on 
December 15, 1933, on the charge of having 
murdered his wife on the preceding day 
and a charge sheet was submitted by the 
Police on December 29, The Civil Surgeon 
was examined on dates in January and 
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February 1934, and as a result the pro- 
ceedings were postponed under s. 464 (2), 
Criminal Procedure Code, and eventually 
the Magistrate took action under s. 466 (2) 
and reported to the Local Government that 
the accused was incapable of making his 
defence. Thereafter accused was detained in 
various places in accordance with orders of 
the Local Government under Ubap XXXIV 
of the Oode until in April 1935, the Su- 
perintendent of the Hazaribagh Central 
Jail who apparently exercised the powers 
of the Inspector-General of Prisons under 
s. 473, reported that the accused was cap- 
able of making his defence if placed on 
trial and the accused was placed on trial 
before the Deputy Magistrate of Chapra. 
The Magistrate, after examining certain 
witnesses, committed the accused to the 
Sessions on a charge under s. 302, Indian 
Penal Code. ; 
The learned Sessions Judge considers 
that the Magistrate has entirely ignored 
the provisions of s. 468 and that the whole 
inquiry prior to commitment is vitiated 
thereby. He holds that when s. 468 (1) 
imposes upon the Magistrate the necessity 
of considering the question whether or not the 
accused is capable of making his defence, 
the mere fact that a letter had been re- 
ceived from the Superintendent of the 
Central Jail stating that the accused was 
capable of making his defence (a letter 
which he thinks is admittedly receivable 
in evidence though apparently not marked 
as evidence by the Magistrate), did not 
relieve the Magistrate of the duty of find- 
ing whether the accused is or is not cap- 
able of making his defence. As in his 
view the Magistrate did not pay attention 
to the question whether the accused is 
capable of making his defence and did 
not find affirmatively, as he was bound 
to do, that the accused is capable of mak- 
ing his defence, the inquiry and the re- 
sultant commitment are illegal. I am 
unable to agree with the learned Sessions 
Judge. The case cited, The Acting Gov- 
ernment Pleader v. Kunnukan Chetty (1), 


is to the effect that: 
“When a trial is postponed on the ground of 
insanity of the prisoner, it should not be resumed 
at the point at which it was previously stopped, 
but should be commenced de novo, when the Oourt 
finds him capable of making his deience 
and is not in point because in the pre- 
sent instance the trial of the accused had 
not begun at all. Chapter XXXIV relating 
to lunatics begins (s. 464) with the words: 
“When a Magistrate holding an inquiry or trial 


(1) 2 Weir 582. 
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Bas reason to believe that the accused is of un- 
Sound mind and consequently incapable of making 
his defence, the Magistrate shall inquire into the 
fact of such unsoundness;” 


that is to say, the Magistrate must have 
reason to believe that the accused is of 
unsound mind. Section 465 lays down the 
procedure when a person who has been 
committed to the Sessions appears to be of 
unsound mind. Section 466 (2) ordains the 
Magisttate or Court to order the accused 
who is incapable of making his defence 
and who is not released on bail, to be 
detained in safe custody. Section 467 (1) 
provides for the resumption of the inquiry 
or trial, but sub-s. (2) does not appear 
to be applicable. Section 468 sets out 
the procedure on the accused appearing 
before,the Magistrate or Court. Sub-s, (1) 
does no more than say that when the 
accused who has not been put on trial 
because he was of unsound mind appears 
or is again brought before the Magistrate 
or the Court, as the case may be, if ‘the 
Magistrete or Court considers him capable 
of making his defence, the inquiry or 
trial shall proceed, while sub-s. (2) deals 
with the case where the Magistrate con- 
siders him still incapable of making his 
defence. Under sub-s, (1), there does not 
appear to be any injunction upon the 
Magistrate or Court to take evidence as to 
the capacity of the accused to make his 
defence. The view of the Magistrate or 
Court is made the criterion of whether 
action is required under sub-s, (2). With 
the certificate of “the Inspector-General of 
Jails” before him and the appearance of 
the accused in dock, the Magistrate cer- 
tainly had a basis for a decision as to 
whether sub-s. (1) or sub-s. (2) applied 
There is no reason to hold that his deci- 
sion was not arrived at under a due sense 
of responsibility. Being of the view that 
the accused was capable of making his 
defence, _ he “was bound to proceed with 
the inquiry; it is only when he considers 
an accused with regard to whom proceed- 
ings have been taken under the earlier 
sections is still incapable of making his 
defence, that the wagistrate must proceed 
under the provisions of s. 464. Nor does 
there appear to be any prospective diff- 
culty in the Sessions Court. Section 465 
is the provision now applicable, if any be 
applicable in a case where to all appear- 
ance and on the best of available in- 
formation the accused is capable or mak- 
ing his defence. Theseference is accord- 
ingly discharged. 


N. Reference discharged. 
e 
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CALCUTTA HIGH COURT 
Criminal Revision No. 917 of 1934 
December 19, 1934 
S. K. Guosg AND HENDERSON, JJ. 
SRIKISSON BERIWALLA AND ANOTHER— 
ACOUSED— PETITIONERS 

VETSUS 
EMPEROR-— Opposite Party 
_ Criminal trial--Stay—Civil and criminal proceed- 
ings— Issues in criminal proceedings likely to be 
included in civil proceedings—Conflict of jurisdiction, 
possibility of—Stay of criminal proceedings. 

Where the issues in a criminal case are likely to be 
included in the issues in a Oivil Court which is 
ripe for hearing and there is a risk of a conflict of 
jurisdiction, it is better that the criminal proceedings 
are stayed. In such acase, the mere fact that it is 
a case of public presecution does not decide that the 
criminal proceedings should not be stayed, though 
it isa matter which has to be considered in deter- 
miningthe question of stay. J.M. Lucas v. Oficial 
Assigneeof Bengal (4), applied. 

Messrs. S. N. Banerji and Bireswar Chat- 
terjee, for the Petitioner. 

Mr. Khundkar, forthe Orown. . 

S. K. Ghose, J—In this Rule the ques- 
tion is whether the criminal procedings 
under ss. 409 and 114, Indian Penal Vode, 
pending against the petitioners in the Court 
of the Chief Presidency Magistrate of 
Caleutta should not be quashed or inthe 
alternative stayed until the disposal of the 
two civil suits pending in the Original 
Side of this Court. A brief history of the 
circumstances which gave rise to the 
present proceedings may be relevant. It 
appears that there were two brothers, 
Bissessurlal and Motilal of whom the latter 
predeceased the former. Subsequently 
Bissessurlal died Jeaving a will in which 


he appointed certain persons including 
the present two petitioners as. ex- 
ecutors and made various legacies. 


In 1927 Madan Mohini, the widow of Mati- 
lal, filed a suit No. 2346 of 1927 in the 
High Court against the executors alleging 
that the two brothers Matilal and Bissessur- 
lel had separate estates. In 1928 Sham- 
sundar, the adopted son of Bissessurlal filed 
a suit, being Suit No. 236 of 1928, against 
the petitioner No. 1 and Madan Mohini 
claiming a declaration that the will was 
void. Subsequently on April 23, 1929, 
there was a consent decree passed in both 
the suits. As a result of this decree a 
portion of the estate was allotted to charities 
through the petitioner No. 1 as trustees 
with power to appoint other trustees. It 
next appears that one K. A. Desai who 
was manager of one of the trust properties 
in the Punjab was dismissed by the peti- 
tioner No. 1. Thereupon Desai started 
various proceedings which were at first 
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unsuccessful. In September 1933 he filed 
a complaint in the Court ofa Magistrate 
in the Punjab making certain allegations 
against the petitioner. This complaint was 
eventually referred by the Punjab Police 
to the Calcutta Police where the head office 
of the trust is situate. As a result of the 
investigation held by the Calcutta Police 
on August 23, 1934, a challan was submit- 
ted against the petitioners under ss. 403 and 
114, Indian Penal Oode, in respect of 
various monies belonging to the estate of 
Bissessurlal deceased. Meanwhile in 1933 
“Desai filed a suit against the petitioners 
and others under s. 3, Charitable Trusts Act, 
and this suit is still pending. In August 
of the same year Desai filed another suit 
against the petitioners and others for 
accounts and other reliefs. Then in 1934 
certain persons with the sanction of the 
Advocate-General ‘of Bengal filed a suit 
being suit No. 47 of 1934 against the peti- 
tioners and others for accounts, removal 
of trustees, and other reliefs. In the 
same year Desai filed an application to be 
added as a party to suit No. 47 of 1934. 
On April 19, 1934, another suit 
being suit No. 737 of 1934 was instituted 
by Shamsundar against the petitioners and 
Madan Mohini for setting aside 
the consent decree referred to above, 
These suits are now pending. 

The question in this Rule, as I have'stated 
above, is whether in the circumstances 
itis expedient that the criminal prosecu- 
tions of the petitioners should be proceeded 
with, The Magistrate in his explanation 
simply states that: 

“ It is not known by me whether any connected 
civil suits are pending in the Original Side of the 
High Court. " 

The Rule, however, is opposed on behalf 
of the Orown. Mr. Khundkar has pointed 
out to us that the plaint in suit No. 47 of 
1934 is vague in its allegations and it does 
not specifically mention the various sums 
which are stated in the challan of the 
criminal case and that only general allega- 
tions of misapprupriation are made in the 
plaint. It is also contended that since 
this prosecution is launched by the Police 
and not by a private party it ought to have 
precedence over the civil litigations. In 
support of this argument reliance is placed 
on Gopal Chandra v. Suresh Chandra (1), 
Jehangir Pestonji Wadia v. Framji Rustom- 


(1) 121 Ind, Oas, 308: A I R 1929 Oal. 563; (1929) 
Or. Oas. 202; 33 O W N 969; 31 Or. L J 211; Ind. Rul. 
(1930) Oal. 100; 57 O 558. 
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ji Wadia, 112 Ind. Cas. 477 (2) 
and Chitrala Ramiah v. Natu Kula 
Ramiah (3). Undoubtedly the fact 


that it is a public prosecution and not a 
private one is a matter which has to be 
considered. But that only goes to show 
that the prosecution may be condueted in 
good faith and it does not carry us much 
further than that. On the other hand the 
important question is whether the issues in 
the criminal case are likely to be included 
in the issues in the civil suit and whether 
in that case there is risk of a conflict of 
jurisdiction, as was remarked by Sir 
Lawrence Jenkins in J. M. Lucas v. Official 
Assignee of Bengal (4). It is ordinarily 
undesirable to institute criminal proceed- 
ings until determination of civil proceedings 
in which the’ same issues are involved. 
Apart from the question of improper pres- 
sure in a case of this sort, there is the 
risk that in the criminal proceedings there 
may be an imperfect appreciation of the 
facts which would Le subjected toa more 
searching investigation in the civil suit. 
No doubt as Mr. Khundkar has pointed 
out the allegations in the plaint are vague 
and it is also alleged that the plaintiffs are 
unable to furnish full particulars before 
obtaining discovery and inspection of 
the documents. But it is quite clear that 
the items, on which criminal charges are 
sought to be based, appertain to the estate 
of the deceased, Bissessurlal which is also 
the subject-matter of the suit? Indeed the 
allegations in the challan sufficiently 
indicate that there will have to be an 
accounting. The suit claims many other 
reliefs such as accounting and removal of 
the trustee which also involve an inquiry 
into the charges of misappropriation. It 
is said that the suits are ripe for hearing 
and we do not appreciate that the ends of 
justice will suffer by postponement of the 
prosecution in the Criminal Court. On the 
other hand I have mentioned already, in 
view of the nature of the case there is sume 
risk of a conflict of jurisdiction. In these 
circumstances we think the best course 
will be to direct that the criminal proceed- 
ings pending against the petitioners should 
be stayed until the disposal of suit No. 47 
of 1934 and Suit No. 737 of 1934 pend- 
ing in the Original Side of this Court. 


(2) 112 Ind Cas. 477; 30 Bom. L R 982: 290r. LJ 
153 


(3) 104 Ind. Cas. 252; A I R 192: Mad 778; 28 Or, 
L J 812; 50 M 839; 26 LW 113;39M LT 14: 55ML 
J 265;(1997) M W N 672. 

(4) 56 Ind. Oas. 577; AIR 1920 Oal, 62t; 21 Or. L J 
481; 24 O W N 418, 
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The Rule is made absolute according- 


ly. 
Henderson, J.—I agree. 
D. Rule made absolute. 





PATNA HIGH COURT 
Civil Appeal No. 1576 of 1932 
MUHAMMAD Noor, J. 
August 28, 1935 
MOTI MAHTON AND ANOTHER 
— PLAINTIFFS — APPELLANTS 
Versus 
DEBAL MAHTON AND ANOTHER 
—DEFENDANTS— RESPONDENTS. 

Practice—Pleadings—Duty of Court to apply law 
to facts stated—Basis of relief not stated in plaint 
—Facts stated—Suit, if will fail. 

The duty of the parties is to state facts in 
their pleadings and it is for the Court to apply 
the law. No doubt it is desirable that the basis 
on which the plaintiff relies for his relief be indi- 
cated in the plaint, but if all the facts are stated, 
the suit cannot fail for its omission. 

An estate which belonged to H devolved on his 
death onhis son K. When K died, the properties 
devolved upon K's mother as a limited estate- 
holder on account of K’s widow remarrying in the 
sagai form. On her alienating part of the estate, 
K's sister's son brought a suit for declaration as 
next reversioner, the plaint definitely stating 
their relation with H and that the property bs- 
longed to H and on his death it devolved on 
K and was in possession of K's mother as life- 


estate holder: 

Held, that the plaintiffs were the nephews of 
K, and under the cifcumstances, it was for the 
Courts to apply correct law and decide whether 
or not the plaintiffs were the heirs of K. 


C. A. from appellate decree of the Sub- 
Judge, Monghyr, dated August 29, 1932, 

Messrs. C. P. Bas and K.P. Jayaswal, 
for the Appellants. 

Messrs. S. M. Mullick and K. Dayal, for 
the Respondente. 

Judgment.—This appeal is by the 
plaintiffs who sued for a declaration that 
certain alienation by a female life-estate- 
holder was not binding upon them, and 
for other consequential reliefs. The estate 
belonged to one Hari Mahto, and on his 
death he was succeeded by his son Kalpu 
Mahto, When Kalpu died, on account of 
his widow remarrying in the sagai form, 
the properties devolved upon Kalpu 
Mahton's mother, Musammat Lalo, who con- 
tinues to be in possession as a limited 
estate-holder. The plaintiffs are the mater- 
nal grandsons of Hari Mahto and sister's 
son of Kalpu Mahto and under the Act of 
Indian Legislature passed in 1929, they are 
at present prima facie the next rversioners 
of Kalpt Mahto, and as such, they instituted 


MOTI MABTON v. DEBAL MABTON (PATNA 


15910 


the suit questioning the alienation of 
Musammat Lalo. Defendant No. 1 was the 
transferee from Musammat Lalo. Unfortu- 
nately the plaint was not properly drawn 
up. Though all the facts stated above are 
there, the plaintiffs instead of claiming 
to be the heirs of Kalpu Mahto, being 
his sister’s son, have based their claim 
as being the maternal grandsons of Hari 
Mahto. The plaint expressly mentions 
that on the death of Hari Mahto, Kalpu 
Mahto succeeded tothe estate, and on the 
death of Kalpu Mahto the property 18 in 
possession of Musammat Lalo, 

The trial Court decreed the plaintiffs’ 
suit, and on the defendant’s appeal the 
learned Subordinate Judge has reversed 
that decision on a somewhat untenable 
technical ground. He has held that as the 
plaintiffs claimed the reliefs not as heirs 
of Kalpu Mahto but as heirs of Hari 
Mahto, the suit must fail. In my opinion the 
judgment of the learned Subordinate Judge 
cannot be upheld. The duty of the parties is 
to state facts in their pleadings and it is for 
the Court to apply the law. No doubt it 
is desirable that the basis on which the 
plaintiff relies for his relief be indicated 
in the plaint, but if all the facts are 
stated, the suit cannot fail for its omis- 
sion. In this case, as I have said, a!l the 
facts on which the plaintiffs based their 
claim were stated in the plaint. They de- 
finitely stated that the property belonged 
to Hari Mahto and on his death it devolved 
upon Kalpu Mahto and isin possession of 
Kalpu’s mother as a life-estate-holder. 
They also stated tbeir relationship with 
Hari Mahton, namely that they were his 
maternal grandsons. It therefore clearly 
follows .that they were the nephews (sister's 
sons of Kalpu.) Under these circumstances 
it was forthe Courts to apply the correct 
law and decide whether or not the plaintiffs 
were the heirs of Kalpu Mahto. There 
has been no prejudice to the defendants. 
The suit was tried on the footing that the 
plaintiffs claimed to be the heirs of Kalpu 
Mahto under the Act of 1929, I would 
set aside the decree of the learned Subordi- 
nate Judge and remand the case to him for 
re-hearing of the appeal on its merits and 
its disposal according to law. As the situa- 
tion arose on account of a somewhat con- 
fused statement in the plaint, the parties 
will bear their own costs of this Court. 

N. Case remanded. 
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RANGOON HIGH COURT 
Criminal Appeal No. 676 of 1935 
June 28, 1935 
Dun« ey, J. 

NGA MYAT THAUNG— APPELLANT 
versus 
EMPEROR—Opposits Party 

Penal Code (Act XLV of 1880), ss. 326, 147— 
Riot between bus drivers—Use of motor tools—Both 
sides receiving injuries—Held, that it could not be 
said that any individual was responsible for parti- 
cular injury—Rangoon Police Act (IV of 1899), 
s 41 (16)—Acquittol under, whether equivalent to 
acquittal under s. 147, Penal Code. 

Where there is a general riot} in which a number of 
bus drivers and their sparemen take part,and in 
the course of this riot both sides receive injuries 
from various weapons which are in most cases 
motor car tools, it is impossible to say that any 
particular person is responsible for any particular 
injury to any other person. 

The acquittal on the charge under s. 41 (16), 
Rangoon Police Act, is equivalent to an acquittal 
on a charge of rioting under s. 147, Penal Code. 

C. A. from an order of the Western Sub- 
Divisional Magistrate, Rangoon, dated 
June 5, 1935. 


Mr. U Kyaw Myint, for the Appellant, 

Judgment.—The appellant Nga Myat 
Thaung has been convicted of an offence 
under s. 326, Indian Penal Code, namely, 
voluntarily causing grievous hurt with a 
dangerous weapon, and has been sentenced 
to one year’s rigorous imprisonment and 25 
lashes. The dangerous weapon which he 
is alleged to have used was a motor car 
starting handle, and it is alleged that he 
broke the arm of the informant On Maung 
with it. The incidents which led to this 
prosecution arose out of a general melee 
between rival bus drivers over the starting 
of buses on August 24, 1934. A number 
of bus drivers and their sparemen were 
concerned in this disturbance, which took 
place in Fraser Street. Without doubt, 
Maung On Maung’s arm was broken and 
his brother Maung Pwa was also injured, 
receiving several simple injuries on his 
head. After the disturbance Maung On 
Maung and his brother went to Pabeidan 
Police Station and there laid a report 
against three persons, the appellant Myat 
Thaung, San Pe and Chit Tun. San Pe 
and Chit Tun have been convicted of 
voluntarily causing simple hurt and have 
not appealed. 

The First Information Report sets out that 
‘Maung On Maung and Maung Pwa came 
to the Police Station with bleeding injuries 
and reported that when they were making a 
complaint to the Bus Association time- 
keeper regarding competition in starting 
buses they were surrounded and beaten 
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with the starting handles of motor cars by 
these three persons, but they did not know 
how many blows were delivered or who 
was responsible for their particular injuries. 
In fact the First Information Report makes 
it clear that the injuries were, as is plain 
from the evidence, received in a general 
fight in which both parties received injuries, 
but neither side is certain as tothe exact 
circumstances under which each person’s 
injuries were caused. On this report of 
Maung On Maung, the three persons named 
in the report were sent up for trial, result- 
ing in convictions as stated. Ina separate 
proceeding the Police sent up Maung On 
Maung, Maung Pwa, Myat Thaung, San 
Pe and Chit Tun together as accused on a 
charge under s. 41, cl. (16), Rangoon Police 
Act, that is for behaving in a disorderly 
manner on a public thoroughfare, In this 
trial Nyat Thaung and San Pe were ac- 
quitted. In the face of his acquittal, it 
seems strange that in the other trial it 
should now be definitely held that Myat 
Thaung was the person who caused the 
grievous injury to On Maung. 

The only prosecution evidence which 
definitely alleges that Myat Thaung was 
responsible for the injuries on On Maung, 
except, of course, the evidence of On Maung 
and his brother Maung Pwa, is that of 
Maung Than (P. W. No. 6), Maung 
Kyaing (P. W. No 7), and Maung 
Chit Maung (P. W. No. 9). Maung On Kyi 
(P. W. No. 8) says that he saw Myat 
Thaung carrying a starting handle. The 
curious facts about this evidence are that 
the 7th, 8th and 9th prosecution witnesses, 
who are the most important witnesses in 
the case, were not cited by the Police, but 
were produced before the Court by the 
complainant On Maung, and then after 
charge, when the appellant desired to 
recall them, they could not be found. 
These facts render their evidence very 
suspicious. The investigating officer 
(P. W. No, 11) has admitted that he did 
not examine them, He said that having 
examined certain witnesses he did not 
continue his investigation because he 
thought the evidence was sufficient. But 
at the time there was no evidence from 
which it could be held proved that Myat 
Thaung was personally responsible for the 
injuries to On Maung, and it is difficult to 
place any reliance upon these three witnes- 
ses who appeared subsequently, and then 
suddenly disappeared after they had given 
evidence. 

There is another feature of this case to 
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which the Western Sub-Divisional Magis- 
trate hasnot paid attention, and that is 
the question, of the right of private defence. 
The evidence makes it clear that the original 
attack was by On Maung and Maung Pwa 
on Chit Tun, who belongs to the appellant’s 
bus. The timekeeper Maung Hla Maung (P. 
W. No. 5), whois an independent witness, 
says that Maung Pwah hitChit Tun witha 
sugarcane and On Maung hit him witha 
tyre lever, and Chit Tun was felled to the 
ground. Now, even supposing that at this 
stage Myat Thaung came forward and 
struck On Maung with astarting handle, 
he wasnct entitled to doso in defending 
Chit Tun, who had been attacked by On 
Maung with a tyre lever. Consequently, 
on this view of the facts, the appellant 
Myat Thaung was entitled to be acquitted. 
On the evidence as a wholeit is, in my 
opinion, clear that there was a general 
riot in which a number of bus drivers 
and their sparemen took part, and that in 
the course of this riot both sides received 
injuries from various weapons which 
were, as might be expected, in most cases 
motor car tools, but it is impossible to 
say that any particular person was respon- 
sible for any particular injury to any other 
person. Learned Counsel for Myat Tha- 
ung admits that his client might’ have 
been convicted of rioting, under s. 147, 
Indian Penal Code, but he rightly points 
out that the acquittal of the appellant on 
the charge under s. 41 (16), Rangoon Police 
Act, is equivalent tcan acquittal on a 
charge of rioting. 

A further aspect of the case, which 
might have been considered had the case 
been properly sent up before the Magis- 
trate, was the applicability of s. 149, Indian 
Penal Code, and that section might have 
been held applicable not only against the 
appellant and his co-accused, but also 
against On Maung and Maung Pwa. The 
investigation of this affair was very super- 
ficially done, and the prosecution was 
grossly mishandled. But onthe evidence 
which was produced in this particular case 
it is, in my Opinion, impossible to sup- 
port the conviction of the appellant for 
having caused the injuries to On Maung. 
His conviction and sentence are therefore 
set aside, and he is acquitted so far as 
this case is concerned. 

D. Conviction set aside. 
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LAHORE HIGH COURT 
First Civil Appeal No. 394 of 1931 
November 26, 1934 
ADDISON AND Din MOHAMMAD, Jd. 
QAMARUDDIN— Derenpant— 


APPELLANT = 
versus 
Musammat HASSAN JAN— PLAINTIFR— 
RESPONDENT 
Muhammadan Law—Gift—Donor and donee living 
in same house alleged to be subject of gifi— NO 


delivery of deed to donee—No mutation—Donor paying 
house tax—Gift, whether valid — Declaratory suit— 
Two personsin possession—Cne having naked posses- 
sion—Suit by other for declaration that he owns and 
possesses it without consequential relief — Maintain- 
ability, 

After the execution of the deed of gift, the donor 
and the donee continued to live in the same house 
which was the subject of the gift and the donor never 
delivered the deed to the donee No declaration of 
the transfer of possession was madein the deed nor 
any mutation of names took place in the Municipal 
registers. Nor had the donor divested herself of 
either the ownership or the possession of the pro- 
perty in any other manner, further the house-tax also 
used to be payed by her: 

Held,that all the requirements of Muhammadan Law 
had not been fulfilled and that the gift had not been 
completed in every respect. In these circumstances 
the gift remained incomplete and wasthus invalid and 
ineffectual under Muhammadan Law. 

[Case-law reviewed,] 

A person witha mere naked possession cannot 
compel the owner to institute a suit for possession 
where it is found that he isin possession of the pro- 
perty owned by him. Consequently where the actual 
ownerand another are in possession of a property 
and the latter isfound to have only naked possession 
the former's suit for a declaration that he owns and 
possesses the house without any consequential relief 
is competent Lakshmi Chand v. Lila Dhar ‘14), 
Mufti Ali Jafar v, Fazal Hussain Khan (15), Shankari 
v. Jodha (16), Peerji Muhammad Nazir v. Nasim-ud- 
Din Ahmad (17) and Rajbans Sahay v. Askaran Baid 
(18), distinguished. 

F. C. A. from the decree of the Addi- 
tional Sub-Judge, First Olass, Delhi, dated 
November 28, 1930. 

Messrs. Mohammad Tagi and Bishen 
Narain, for the Appellant, 

Messrs. Mohammad Hussian and Noor 
Ahmad, for the Respondent. 


Din Mohammad, J.—This appeal has 
arisen out of a suit brought by Musammat 
Hassan Jan for a declaration that a house 
situated in Mohalla Mantullah, Pahar Ganj, 
Delhi, was owned and possessed by her. 
She alleged that the defendant, Qamar-ud- 
din, who was the nephew of her late hus- 
band, took undue advantage of her ‘‘illi- 
teracy, simplicity and pardanashin”’ and 
induced her to execute a fictitious deed of 
gift of the house in suit in his favour on 
June 19,1922, that she never delivered the 
deed of gift to him and that afterwards on 
July 21, 1924, she cancelled it by another 


ar 


1935 


s registered deed. She further stated that she 
never parted with the possession of the 
` property and that since the execution of 
the deed of gift, the house-tax and water 
. rates had been paid by her alone. 

The defendant relied on the deed of gift 

and denied the other allegations made in the 

` plaint.. He also contended that asthe gift 
had been completed by the delivery of 
possession, it was irrevocable and the deed 
of cancellation, if any, was ineffectual 
and void. He further pleaded that the 
plaintiff was estopped by her acquiescence 
and conduct from denying the gift, that 
the suit was time-barred, that it was not 
competent without the cancellation of the 
deed of gift, nor was it maintainable on 
account of the plaintiff's laches and waiver 
and that as he was, and had all along 
been in possession of the house, a mere 
suit fora declaration did not lie. 

The Additional Subordinate Judge framed 
11 issues on the pleadings of the parties 
of which however only a few are material 
for the purpose of this appeal. On the 
question of the frame of the suit, he found 
that as the plaintiff occupied the first 
floor while the defendant occupied the 
ground floor asuit for a mere declaration 
did lie. Asregards the alleged completion 
of gift, he arrived at the conclusion that 
this was never done and hence the gift was 
null and void on that account and could 
be revoked. He also found that it was not 
legally necessary to sue for cancellation of 
the deed. ‘lhe plea of limitation was de- 
cided against the defendant and so were 
the pleas of estoppel and waiver by con- 
duct, Asa result of these findings a decree 
for declaration in terms of the relief 
claimed was passed in favour of the plaintiff 
and it is from this decision that the 
defendant has preferred this appeal. 

The principal point for consideration in 
this case is whether the gift was completed 
by delivery of possession as required by 
Muhammadan Law. A number of wit- 
nesses were examined by either side on 
this issue including some of the ladies of 
the family, common relatives and residents 
of the locality. We have been taken 
through the record by the Counsel for the 
appellant and have given due weight to 
the criticism advanced by him on the 
plaintifi's evidence. We are, however, of 
opinion that in view of all the surrounding 
circumstances of the case it is impossible 
to hold that the plaintiff ever divested 
herself of the ownership of the house or 
completed the gift by delivery of possession, 
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After the execution of the deed in 1922 
the plaintiff continued to live in the house 
along with her husband and children. She 
never delivered thedeed to the defendant 
and it was admittedly produced by her 
in Court. Her title deed also remained 
with her and came from her custody. 
No declaration of the transfer of possession 
was made in the deed nor any mutation of 
names took place in the Municipal register. 
It has been established most reliably that 
the house-tax continued to be received in 
the name of the plaintiff's husband until 
his death in 1928-29 and since then it has 
been paid by the plaintiff herself. These 
circumstances gain a good deal of strength 
when viewed in the light of the su bsequent 
‘revocation of the gift which was done by 
a registered deed in 1924 and which deed 
was witnessed by the plaintiff's husband, 
father and another relative, all of whom had 
attested the original deed of gift before. 
The defendant's explanation of the facts 
proved in this case- is too puerile to deserve 
any serious discussion. As regards the 
payment of house-tax, the only explana- 
tion that he has been able to offer is that 
he advanced the amount to the plaintiff 
for payment to the Municipal Authorities 
and with regard to the custody of the deed 
of gift, he has urged that it was left by 
him in trust with the plaintiff along with 
Some ornaments and she refused to rede- 
liver both when their relations became 
strained. The learned Counsel for the 
appellant has strenuosly contended that no 
physical departure from the property was 
necessary inthis case as it has been esta- 
blished that both the donor and the donee 
were residing in the house in dispute at 
the time of the gift and as the deed had 
been registered by the plaintiff, it was 
enough to prove an unequivocal declara- 
tion onher part to give the property to the 
defendant, and this declaration alone 
was sufficient in the eye of 
the law tocomplete the gift as the donee 
continued to reside in the house after the 
registration of the deed. In support of his 
contention he has relied on the following 
authorities ; Shaikh Ibhram v. Shaikh Sule. 
man (1), Emnabai v, Hajira Bai (2\, Hum- 
era Bibi v. Najmun-nisa Bibi (3), K. Vee- 
thil Bana. v. M. Veethil (4), Rahmat Ali v. 


Musammat Daulat Bibi (5), Ajagar Hazar 
(1) 9B 146. 
(2) 13 B 352, 
(3) 28 A 147; 2 A LJ 778; A W N 1906, 229, 
(4) 30 M 305; 2M L T 180. 
5 o, AIR 1925 Lah, 501; 90 Ind. Oas. 640; 7 Lah. L 
01.. 
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Saheb v. Annammah (6), Allah Rakha v. 
Ali Muhammad (7), Jhummanv. Hussain 
(8) and Muhammad Hasanv. Safdar Mirza 
9). 
| AN careful examination of these authorities 
however shows that they cannot be of 
much avail to the appellant in the circum- 
stances of this case. In Shaikh Ibhramv. 
Shaikh Suleman (1). the land was occupiedby 
tenants and a request was made to them to 
attorn tothe donee, A residential house was 
also included in the gift. In the case of the 
agricultural land a request to the tenants to 
attorn to the donee was considered sufficient 
and as to the delivery of the horse it was 
remarked that : 

“An appropriate intention, where two are 

present on the same premises, may put the one 
out ‘as well as the other into possession without 
any actual physical departure or formal entry and 
effect is to be given as far as possible to the 
purpose of an owner whose intention to transfer 
has been unequivocally manifested.” 
. In Emnabai v. Hajira Bai (2), the gift 
was bya husband in favour of his wife ; 
and the subject-matter of the gift was 
transferred into the name of his wife in the 
Municipal books, The donor had an 
account of the rents of the house prepared 
in the name of the donee. The learned 
Judges who decided the case relied on a 
previous judgment of their Court reported in 
Amirn Bibi v Khatija Bibi (10), and quot- 
ed withapproval the following reroarks of 
Sir M. Sausse : 

“A declaration in the hiba itself, the delivery of 
which was testified to by witnesses,that possession 
was thereby given of the house,and evidence of 
the husband having stated on one occasion that 
he was collecting therentson account of his wife, 
were deemed sufficient ” 
to validate a gift under Muhammadan Law. 
In Humera Bibi v. Najmun-nisa Bibi (3), 
the fact that the donor continued to reside in 
the house of the nephew was held to be 
of no effect in the face of the clearly 
manifested intention of the donor to trans- 
fer possession of the house to the donee. 
The donor in case was a childless widow 
who had brought by her brother’s son as her 
son. After registering the deed, mutation of 
names was effected. There was a clear state- 
ment inthe deed that the donee had ac- 
cepted the gift and had taken possession 
of all the property covered by the deed. 


(6) A IR 1927 Mad. 572; 100 Ind. Gas. 62. 
(7) 9 Lah, 567; 108 Ind. Oas. 741; A IR 1929 Lah. 


45. 

(8) AIR 1931 Oudh 7; 129 Ind. Oas. 161; 70 WN 
1058; Ind. Rul. (1931) Oudh 81, 

(9) A IR 1933 Lah. 601; 144 Ind. Oas. 45; 14 Lah. 
473; Ind. Rul, (1933) Lah 396; 34 P L R 820. 

(10) 1B HO R 157. 
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After the mutation the Government revenue 
was invariably paid by the donee and in 
various partition proceedings relating to 
that property he was regarded the real 


proprietor. He had executed two mort- 
gages in which he had described himself 
as the full owner of the property, and on 


the death of the donee his widow obtained 
an order for mutation in her favour in res- 
pect of her share in the subject-matter of 
the gift and obtained its possession. 

än K. Veethil Bana v. M. Veethil (4) 
where a house and lands were given as 
a gift by a Muhammadan mother to her 
daughter and the daughter was put in 
exclusive possession of the lands and her 
title to both properties was perfected by 
mutation of names inthe register, the 
mere fact that the mother continued to 
reside with her daughter, was not consider- 
ed sufficient to constitute a non-delivery 
of possession which would invalidate the 
gift. 

In Rahmat Ali v. Musammat Daulat Bibi 
(5), actual transfer of physical possession was 
not considered necessary to complete a gift 
in those cases where the donor and the donee 
lived inthe gifted house and it was ex- 
pressly stated in the deed of gift that 
possession had been given and the donor 
had actually left the house one month 
after the execution of the deed of gift. - 

In Ajagar Hazar Saheb v. Annammah 
(6), Devadoss, J., observed that in every 
case of gift the intention of the donor is to 
be looked to and eachcase will depend 
on its own facts. Relying on Abdul Rah- 
man v. Husain Sahib, 16 Ind. Cas. 616 (11), 
he remarked that the question whether 
there has been a complete delivery or not 
ina particular case is a question of fact 
to be determined with regard to the in- 
tention and contract ofthe parties. It may 
also be mentioned here that he was of 
opinion that a gift by a Muhammadan on 
account of natural love and affection was 
revocable, 

In Allah Rakha v. Ali Muhammad (7), 
it was held bya Bench of this Court that 
where the donee isa minor and the donor is 
either the father of the donee or stands in 
loco parentis tohim no change of posses- 
sion is necessary to complete the gift. In 
such a case mere declaration by the donor 
is considered sufficient provided it can be 
inferred from the surrounding circums- 
tances that the donor had a real and bona 
fide intention to make the gift. In the 


3 (11) 16 Ind. Cas. 616; 233M L J 734,12 M.L T 
15. 


1935 


case before the learned Judges, as no 
deed of rent in respect of the gifted pro- 
perties had been executed in favour of the 
donees, they remarked that it was a mere 
paper transaction which had not been 
acted upon and which Jacked one of the 
elemente essential for its validity under 
Muhammadan Law: that the donorhad a 
real and bona fide intention to transfer 
title. 

In Jhummanv. Husain (8), it was laid 
down by Srivastava, J, that a declaration 
bya donor that possession has been given 
binds his heirs but it does not mean that 
such decalaration is conclusive. 

In Muhammad Hassan v. Safdar Mirza 
(9), it was remarked that in the case ofa 
gift by a father to his minor son delivery 
of possession tothe sonis not necessary 
asthe father can remain in possession on 
behalf of his son as his guardian. 

It will be clear from the above that in 
every one of these cases something more 
than a mere registration of the document 
had been done bythe donor to make his 
intention manifestly clear. Hither the deed 
of gift was delivered to the donee or a 
declaration was made in unequivocal terms 
ofhis intention to divest himself of the 
property or the donor was invested with it 
or rent deeds were secured in favour of 
the donee, or mutation of names was effect- 
edor a position of agency was accepted 
on behalf of the donee in place of the 
donor's position as an owner. There can 
be no doubt that a gift would be complete 
if anyone of these things is proved, but 
if,as in thiscaseit is established that 
neither the deed was delivered to the donee 
nor the mutation of names effected nor 
even a declaration made in the deed 
transferring possession to the donee, nor 
had the donor divested herself of either the 
ownership or the possession of the property 
in any other manner it cannot be reason- 
ably urged that all the requirements of 
Muhammadan Law had been fulfilled and 
that the gift had been completed in every 
respect. In these circumstances I am 
clearly of opinion that the gift remained 
incomplete and is thus invalid and in- 
effectual under Muhammadan Law. 

The question of limitation is very simple. 
The Counsel forthe appellant hes relied 
on Kalu Khan v. Umda, 34 Ind. Cas. 546 
(12) and Lal Singh v. Jai Chand (13). 


(12) 34 Ind. Oas. 546;A IR 1916 Lah. 161;47PR 
1916; 136 P W R 1916; 150 P L R 1916. 

(13) AIR 1931 Lah. 70; 130 Ind. Oas. 778; 12 Lah. 
262; 31 P L R 1014; Ind. Rul, (193),Lah, 346, 
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Suffice it to say that neither of these autho- 
rities is applicable to the facts of the present 
case. In the former case the ancestors of 
the defendants had sold a part of their 
estate tothe plaintiffs’ ancestors in 1463 
and put them in possession, Having sold 
the remaining estate to their persons in 
1884-85, they left the village. In 1908 the 
plaintiffs applied for partition of the shami- 
lat land but the Revenue Officer rejected 
their application in 1909. They thereupon 
brought a suit in 1912 for a declaration of 
their title toa proportionate share of the 
shamilat area and it was held that the 
suit was governed by Art. 120, Limitation 
Act. Inthe latter case a Bench of this 
Court laid down that under Art. 120 
Limitation Act, the starting point of 
limitation is the date on which the cir- 
cumstance entitling the plaintiff to have 
his interest guarded first comes to his 
knowledge and from which date a right 
to sue accrues to him. 

Similarly the contention of the learned 
Counsel for the appellant that a mere 
declaratory decree should not be granted 
where such a grant would be use- 
less, cannot avail him. It is no doubt true 
that a proposition to this effect was 
laid down in Lakhshmi Chand v. Lila 
Dhar (14) and Mufti Ali Jafar v. Fazal 
Hussain Khan (15), but the principles 
enunciated in those judgments are inappli- 
cable to this case. 


The only other point that remains to 
be considered is whether in the circum- 
stances of the case a suit for a mere decla- 
ration without consequential relief could 
lie. The learned Counsel for the appel- 
lant relies on Shankari v. Jodha, 68 
Ind. Cas. 576 (16), Peerji Muham- 
mad Nazir v. Nasim-ud-din Ahmad 
(17) and Rajbans Sahay v. Askaran Baid 
(18), and contends that even if the plaint- 
itt is held to be in joint possession of the 
property in suit with the defendant, she 
was bound to sue for consequential relief, 
The Subordinate Judge has relied on 
Hakam v. Ghulam Jannat (1 ), a decision 


(14) A IR 1925 All. 745; 87 Ind. Cas, 182: LR 6 A 
11Ì Rev. , 


(15) ATR 1922 All. 349; 67 Ind, Oas. 659; 
20 A L J 557. ; 44 A 622; 


5 pe) 68 Ind. Cas. 576; A I R 1921 Lah. 156; 3 Lah. L 


(17) A I R 1930 All. 600; 128 Ind. Cas 227: 
A L J 1274; 14 R D691; L'R 11 A 321 Rey. 1930) 


(18) A I R 1930 Pat. 227; 125 Ind. Oas. 113: 
(1930) Pat. 465. ; Ind. Rul. 


(19) 27 PR 1917; 39 Ind. Oas. 355; A IR 191 
73; 52 P WR 1917, cree 


972 PEOPLES BANK OF NORTHERN INDIA V. SECRETARY OF STATE FOR INDIA (SIND) 15910 


of the Punjab Chief Court, and held that 
the suit as lodged is competent. 

In Shankari v. Jodha, 68 Ind. Cas, 576 (16) 
a Bench of this Court composed of Broadway 
and Wilberforce, JJ.,laid down that a person 
in joint possession with another cannot sue 
for a mere declaration that the other per- 
son has lost his interest in the property 
and is not entitled to remain in possession, 
because in such a case the plaintiff can 
and should sue for exclusive possession. 


In Peerji Muhammad Nazir v. 
Nasim-ud-din Ahmad (17), Sulaiman 
and King, JJ., held that where de- 


fendants are in joint possession of the pro- 
perties in the same manner as plaintiffs 
are, a suit for declaration that the plaint- 
iffs are owners and in possession of those 
properties, is incompetent and the plaint- 
iffs are bound to ask for consequential 
relief. 

In Rajbans Sahay v. Askaran Baid (18), 
it was observed that where the intention 
of the plaintiff was to avail himself of the 
declaration in order to nullify a decree 
the suit was not entertainable until the 
plaintiff prayed for consequential relief, 

I may say at once that this last autho- 
rity is quite beside the mark. Theother 
two authorities, however, are worth conside- 
ration. “Possession” as defined in Whar- 
ton’s Law Lexicon is 

“the state of owning or having a thing in one's 
own hands ‘or power. It is either actual where a 
person enters into lands or tenements descended or 
conveyed to him, or ‘naked’ t. e., mere possession 
without colour of rights.” 

In view of whatI have said above on 
the question of delivery of possession, I 
have no hesitation in concluding that the 
possession of the defendant was ‘‘naked” 
and not “actual”. I can never imagine 
that a person with a mere naked posses- 
sion can compel the owner to institute a 
suit for possession where it is found that 
he is in possession of the property owned 
by him. Iam, therefore, inclined to think 
that the two authorities mentioned above 
apply to the case of an actual possessor 
and not to that of a naked possessor. I 
would, therefore, hold that the suit as 
lodged lay. 

For reasons given above, I would dis: 
miss this appeal with costs. 

Addison, J.—I agree. 

D, Appeal dismissed. 


SIND JUDICIAL COMMISSIONER'S 
COURT 
Civil Suit No. 80 of 1931 
August 30, 1935 
RUPOHAND, A. J. C. 

PEOPLES BANK or NORTHERN 

INDIA, LTo.—PLANIPIFE 

versus 
SEORETARY or STATE For INDIA. 
— DEFENDANT 

Crown —Priority — Abkari license of liquor from 
Government —Subsequent mortgage of stock—Default 
tn payment of instalment — Government, if has pre- 
ferential claim over mortgagee—Bombay Land Revenue 
Code (Act V of 1879), ss, 137, 150 (c), 154—S. 137, whe- 
ther refers to immovable property of defaulter—Sale 
and distraint of such property—Prior charge, whether 
affected. 

It is only in cases where the Crown's right and 
that of the subject meet at one and the same time 
that the Orown is in general preferred, the rule 
being “detur digniori”. Butwhere the right of the 
subject is complete and perfect before that of the 
King commences, the rule does not apply, for there 
is no point of time at which the two rights are at 
conflict, nor can there be a question which of the 
twoought to prevail in a case where one, that of the 
subject, has prevailed already. Therefore although 
the Orown may have certain preferential rights over 
ordinary creditors it has no preferential right over a 
secured creditor. 

Where a person took an Abkari license from the 
Government for the sale of the liquor and afterwards 
created a valid mortgage in respect of his stock in 
favour of another person ; 

Held, that in the event of default of an instalment, 
tbe Government had no claim in respect of the sale 
proceeds obtained from the sale of the stock at the 
instance of the mortgagee, who had precedence over 
the claim of the Crown. 

| Oase-law referred to.] 

Section 137,,Bombay Land Revenue Code, refers to 
immovable property and notto movable property of 
defaulter. The section although couched in general 
terms, is controlled by the provisions of the other 
sections in the same chapter. 

There is no ground for holding that the distraint 
and sale by the Revenue Authorities of movable pro- 
perty belonging tothe defaulter affects the claim 
of a person having a prior charge over such pro- 
perty. 


Mr. Dingomal Narainsing, for the Plain- 
tiff. 

Mr. Partabrai D. Punwani, for the De- 
fendant. 

Judgment.—The facts giving rise to 
this litigation are somewhat as follows: 
On August 24, 1927, one Bhagwan T. 
Shahani executed a document in favour of 
Government agreeing to pay to Govern- 
ment a sum of Rs. 26,100 by instalments 
of Rs. 2,175 commencing from July l, 
1927 in respect of an abkari license taken 
by him from Government for sale of liquor 
for a period of three years ending with 
March 3, 1930. For the due payment of 
the instalments Bhagwan got two persons 
named Mr. Dayaram Hassaram and Dr. 
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Awat T. Shahani to stand sureties for 
him. Bhagwan T. Shahani was the manag- 
ing partner of a firm which carried on 
business in Karachi in the name of Shahani 
Bros., and he made a declaration before 
the Abkari Department to that effect. 
Shahani Bros. possessed large stocks of 
spirits and wines which were stored by 
them in one of the Customs’ bonded 
warehouses. On October 20, 1928, Sha- 
hani Bros. hypothecated their stock lying in 
the bounded warehouse to the plaintiffs to 
secure the due payment of a sum of 
Rs. 10,000 and handed over the keys of 
the warehouse to the Bank. The sum of 
Rs. 10,000 for which security was created 
consisted of a sum of Rs. 5,000 due by 
them to the plaintiffs on hundis, and an- 
other sum of Rs, 5,000 due by them to 
the plaintifs on a promissory note. Bhag- 
wan T. Shahani made default in pay- 
ment of the instalment which became due 
on January 1, 1929. On March 1, 1929, 
he intimated to the Collector of Karachi his 
inability to pay the instalment which had 
become due and the subsequent instal- 
ments; and at the same time he intimated 
to the Collector of Karachi that his firm 
had created a mortgage on the stocks 
lying in the bonded warehouse in favour 
of the plaintiffs and the Punjab National 
Bank to the extent of Rs. 15,000, and 
requested him tv re-auction the license 
for the unexpired period, On March 2, 
1929, the Collector of Karachi requested 
the Collector of Customs to detain the goods 
lying in the bonded warehouse under 8. 34, 
Abkari Act, and under s. 154, Land 
Revenue Code, 

The plaintiffs obtained an award in 
respect of Rs. 5,000 due on the pro-note 


which was filed in Court under the pro-. 


visions of the Indian Arbitration Act in 
J. Miscellaneous No. 72 of 1929. They also 
filed a suit being suit No. 83 of 1929 in 
respect of the hundis for Rs. 5,000. In 
that suit they obtained an order from 
the Court for appointment of Receivers 
to take possession of the stock lying in 
the bonded warehouse. Certain corres- 
pondence ensued between the parties res- 
ulting in a consent order being made for 
the stock being handed over to the 
Receivers for sale without prejudice to the 
rights of parties. The stock realised a 
sum of Rs. 9,869-11-10. The Collector 
of Karachi then made an application to the 
Court. for payment to him of the sale 
proceeds in priority to the mortgage claim 
of the plaintiffs on the ground that the 
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Crown was a preferential creditor. Wild, 
A. J. C., passed an order upholding the 
claim of the Crown and ordered the 
Receivers to hand over the money to the 
Collector which was accordingly done. The 
plaintiffs then instituted two proceedings, 
one by way ofan application for revision 
to the High Court to have the order of 
Wild, A. J. O., vacated, and the other is 
the present suit for recovery of the money 
inter alia on the ground that the said 
order was ultra vires. On the pladings of 
the parties, the following issues have been 
raised: 

(1) Are statements in paras. 1 to 6 of 
the plaint proved ? (2) Is defendant No. 1 
entitled to priority under ss. 137 and 
187, Land Revenue Code, for Rs. 5,275 
being license-fee for the “On shop,” viz., 
Victoria Bar against the plaintiffs alleged 
pledgees of the goodsin the P. T. Bonded 
Warehouse? (3) Was the application of 
defendant No. 1 purporting to be under 
O. XL, r. 1, Civil Procedure Code 
entertainable, he being no party to the 
suit ? (4) Had defendant No. 1] a first 
charge on the goods in question under 
Statute law as well as under Common law, 
as stated in para. 9 of the written state- 
ment? (5) When did defendant No. 1} 
withdraw the money? (6) Is the suit not 
competent? (7) To what decree are the 
plaintifis entitled ? (8) General. 

The revision application has been re- 
jected by the High Court on the Govern- 
ment Pleader making a statement in that 
Court that he will admit that the remedy, 
if any, against Government lies by a 
suit. In view of that admission the 
learned Government Pleader has given up 
issue No. 6 which has accordingly been 
struck off. By consent of parties copies 
of proceedings in Suit No, 83 of 1929 and 
the documents filed in that suit have been 
exhibited in this suit. The documents filed 
on behalf of the plaintiffs are Exs. 6/1 to 
10 and those filed on behalf of Govern- 
ment are Exs. 7/1 to 31. From these 
documents it is abundantly clear that 
Shahani Bros. created a valid mortgage in 
favour of the plaintiffs in respect of the 
stock lying in the bonded warehouse and 
that on that mortgage a sum of over 

s. 10,004 is due to them. The amount 
realized by the sale is less than that 
amount and, therefore, the only material 
question between the parties is whether 
Government have a preferential claim to 
the sale proceeds or not. 

Now, no doubt the Crown has certain 
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preferential rights over ordinary credi- 
tors, but the point here is whether the 
Crown has a preferential right over a 
secured creditor or whether such right 
extends only to the equity of redemption 
which remained with the debtor. Mr. 
Partabrai has been unable to cite any 
authorities in support of the proposition 
that according to the Common Law of 
England or the Principles of Equity and 
good conscience applicable to India, the 
Crown has a preferential right over a 
mortgagee or pledgee of goods. On the 
contrary the authorities are the other way. 
Jt is only in cases where the Crown's 
right and that of the subject meet one 
and the same time that the Crown 
is in general preferred, the rule being 
“detur digniort”, Halsbury’s Laws of 
England, Vol. 11, para. 749; Vassan Bai 
Topandas v. Radhabai Tirath Das (1). But 
where the right of the subject is complete 
and perfect before that of the King com- 
mences, the rule does aot apply, for there 
is no point of time at which the two 
rights are at conflict, nor can there be a 
question which of the two ought to prevail 
in a case where one, that of the subject, 
has prevailed already: Per Alderson, J., in 
Giles v. Grover (2). In the above case it 
was pointed out by all the learned Lords 
that the Crown has no precedence over a 
pledgee of goods. At p. 576* it is said : 

“There is no doubt that a variety of authorities 
may be cited, establishing as clear law that the 
Orown must take subject to a special property 
created by the act of the party. In the case of the 
factor, Rex v. Lee (3), it was held, tbat goods in 
his hand, on which he had a lien for his advances 
made before the teste of the extent, could only 
be taken by the Orown subject to that lien. So 
again in the case of goods pawned or pledged 
before the teste of the extent, Rex v. Cotton (4), 
and in Rex v. Humphrey (5) the same law prevails. 
In Ward v. Casberd (6) an equitable mortgage created 
before the party creating it became a debtor to 
the Crown on record, was in like manner held to 
be valid against a subsequent extent.” 

In R.v. Sanderson (7) the above prin- 
ciple was applied to the assets of a debtor 
of the Crown in a business in which he 
was a partner, and it was held that the 
Crown could only take the separate in- 


(1) A I R 1933 Sind 368; 147 Ind. Oas. 863; 6 RS 
167; 27S L R 444, 

(2) (1832) 131 ER 563; 9 Bing. 128; 1 Ol. & F 72; 6 
Bligh (ws) 277; 2M &8197; 36 R R 27, 

(3) (1819) 6 Price 369; 20 R R 664. 

(4) Parker 112. 

(5) 1 M’Olell 19, 

(6) (1819) 6 Price 411. 

(7) 145 E R 1171. 
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terest of the partner and that subject to 
the partnership debts. 

In Kunwar Ragho Prasad v. Lala Mewa 
Lal (8) at p. 219*, Lord Macnaghten has 
said : 

“It is only when claims of the Orown and 
claims of ‘common person’ (to use an old ex- 
pression) ‘concur’ or come into competition that 
the Orown is preferred. The Crown has no more 
right than a ‘common person’ to seize'A's' property 
and apply it in or towards the discharge of a debt 
due from B. That is not a question of law. It is 
a matter of common justice, and it may be added, 
of common honesty.” 


A reference to the Revenue Recovery 
Act of 1890 which is a Government of 
India Act applicable to the whole of British 
India and British Baluchistan makes it 
abundantly clear that it was never the 
intention of the legislature that the ar- 
rears of revenue should have priority over 
private bona fide claims to the property of 
a defaulter. Section 6, cl. (4) declares 
in express terms that subject to the pre- 
ceding clauses of that section, the interests 
of a defaulter alone can be proceeded 
against and that 

“no incumbrances created, grants made, or con- 
tracts entered into by him in good faith shall be 
rendered, by reason only of proceedings taken 
against those interests, invalid,” 
and cl. 3 of that section which precedes 
cl. 4 only affects private alienations made 
subsequent to the issue of a proclamation 
against a defaulter and does not affect 
those made prior thereto. Section 7 no 
doubt inter alia provides that nothing in 
this Act shall affect the provisions of any 
other enactment for the time being in 
force for the recovery of land revenue or 
of sums recoverable as arrears of land 
revenue, and it has been faintly sug- 
gested that the provisions of s. 137, 
Bombay Land Revenue Code, confer such 
prior right on Government over incum- 
brances. But in the first place that sec- 
tion refers to immovable property and not 
to movable property of the defaulter. 
In the next place s.- 137, although couched 
in general terms, is controlled by the pro- 
visions of the other sections in the same 
chapter. Section 150 lays down the different 
modes in which land revenue may be 
recovered. Clause (b) of that section pro- 
vides for forfeiture of an occupancy or 
alienated holding inrespect of which the 
arrear is due and the disposal of such 
property in the manner provided ins. 153. 

(8) 14 Bom. L R 212; 15 Ind. Cas 177; 34 A223; 
1L M L T193; (1912) M W N 311; 160 W N433- 
15 C LJ 327; 9 A L J 401; 22 ML J 457 
(PO). 

*Page of 14 Bom. L, R,—|Ed.] 
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In that case the provisions of ss. 56 and 
57 come into operation and the forfeited 
holding may be disposed of by the Revenue 
Authorities freeof all incumbrances. The 
reason of the rule laid down in s. 150, 
cl. (a) is obvious. Land revenue is a 
first charge on the specific parcel of land 
on which it is due or acerues due. 

An incumbrancer or alienee, therefore, 
takes the land subject to the payment of 
such charge. The same considerations, 
however, do not apply to other property of 
the defaulter. Clause (d), s. 150, provides 
for sale of immovable property of the 
defaultcr other than that on which as- 
sessment is due. In that case there is 
no forfeiture and the sale is held under the 
provisions of s. 155 of the (‘ode which 
empowers the Oollector to sell the right, 
title and interest of the defaulter and 
nothing more. The rights of bona fide in- 
cumbrancers and alienees are, therefore, 
in no way affected. Even in the case of 
the crop grown by a tenant on the very 
land on which assessment is overdue, 
s. 136 limits the right of Government to 
recovery of the assessment from the crop 
fee of his rights only for the year during 
which the crop is grown and no more. 
That being so a fortiori there is no 
ground for holding that the distraint and 
sale by the Revenue Authorities of movable 
property belonging to the defaulter affects 
the claim of a person having a prior 
charge over such property. This is dealt 
with in cl. (e), s. 150 ands, 154 of the 
Code, and there is nothing in either of 
these provisions to prejudicially affect such 
right. Under the circumstances it is not 
necessary for me to refer to the case of 
Balmokund v. The Collector of Ahmad- 
nagar (9), where Beaumont, C. J., ex- 
pressed the view that s. 137 could not 
be said to provide a method or rule for 
the recovery of arrears of land revenue 
within the meaning of s. 26 of the Code, 
or as a -matter of that as has been argued 
before me, as a method or rule for recovery 
of dues of the Orown other than land 
revenue by virtue of s. 187 of the Code. 

For these reasons I hold that in this 
case the charge in favour of the plaintiffs 
has precedence over the claim of the 
Crown. I am now in a position to record 
my findings upon the issues in this case: 
(1) in the affirmative, (2)in the negative. 
The right of Government to priority is 
subject to the lien created in favour of 


(9) 36 Bom, L R 1103; 154 Ind. Oas. 519: A I R 1935 
Bom, 25; 59 B 154. 
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the plaintifis prior to the date on which 
instalments became due and long Lefore 
the date on which the Collector of Karachi 
intimated to the Collector of Customs that 
he should distrain the goods, (3) not 
necessary, (4) the rights of defendant No, 1 
are subject to the prior lien created in 
favour of the plaintiffs, (5) defendant No. 1 
withdrew a sum of Rs. 5,275 from Court 
on April 8, 1930, vide Ex. 6/11, (6) given 
up, (7 and 8) there will be a decree in 
favour of the plaintiffs for Rs. 5,275 
with interest at six per cent. per annum 
from April 8, 1930, up to date and costs. 
D. Order accordingly. 


LAHORE HIGH COURT 
First Civil Appeal No. 336 of 1935 

May 3, 1935 

ADDISON AND Din MOHAMMAD, JJ, 

ALLAH BAKHSH AND otgErs— 
APPELLANTS 

versus 
Musammat ALLAH JAWAI—Rzsponpent 

Custom (Punjab) — Ancestral property—Jhang Dis- 
trict—Disposal by will—Consent of next heir, whether 
necessary— Widow if next heir—Succession—Bhar- 
wanas in District Jhang—Widow, whether inherits her 
husband's ancestral property. : 

In District Jhang a proprietor cannot dispose of 
his ancestral property by will without the consent 
of his next heirs, Hence a will without the consent of 
the widow who is next heir is void forit may be that 
she has only a life estate but that does not mean that 
she is not the next heir. 

Among the Bharwanas in Jhang District, the ances. 
tral property devolves, after the death of the last male- 
holder, on his widow whoretains such property until 
her death or remarriage. 


F. C. A. from the decree of the Sub-Judge, 
First Class, Jhang, dated December 15, 
1934. 

Mr. R. C. Manchanda, 
lants. 

Addison, J.- Sultan Mahmud, a Bhar- 
wana of village Sultanpur, Tahsil Jhang, 
District Jhang died without issue on 
August 8, 1932, leaving ancestral land. His 
widow, Musammat Allah Jawai, survived 
him and the land has been mutated in 
her favour. Plaintiffs are the three brothers 
of the deceased and, alleging themselves 
to be in possession, have brought this suit 
for a declaration that they are entitled 
to remain in possession of the land 
left by the deceased on the strength of a 
will executed by him on April 2, 1932. 

The trial Judge has held that the 
evidence does not establish that the will 
was executed by the deceased, that the 
will is vaguely worded and is indefinite, 
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clearly showing that the deceased did not 
understand its nature even if he executed 
it, that the deceased had no power to 
make the will without the consent of his 
wife who was his next heir and that there 
was no custom amongst the owners of this 
village which excluded the widowofa 
childless owner from succeeding tothe land 
for her life. The suit was therefore dis- 
missed and the plaintiffs have appealed. 

As set forth by the trial Judge the 
three witnesses who attested the will are 
under the influence of the plaintiffs and 
therefore, not reliable. No attempt has 
been made to prove the signatures of the 
deceased on the will by any other method. 
The attesting witnesses further stated that 
the wife was present when the will was 
made and consented to it. This shows 
that they are false witnesses; for, had that 
been the case, she would have herself 
attested the will while the factum of her 
consent would have been mentioned in the 
plaint. This part of the evidence was 

- obviously given in order to establish con- 
sent to the will having being given by 
the next heir, which under the custom 
applicable to the parties was necessary, 

Further, there was no ill-feeling between 
the husband and the wife and there was 
no reason why she should be kept out 
of her usual life estate. The fact that she 
‘is blind would have made the husband 
all the more considerate and he is not 
likely to have made the will so as to leave 
her entirely at the mercy of his brothers. 
It must be held that the will is not proved. 
In any case the willis a most indefinite 
document. He mentioned the existence of 
his wife. He said that all his property, 
which was ancestral, belonged to his col- 
laterals and his wife had the right of 
Maintenance only. He then went on to 
say that she would not be authorised to 
alienate the property or to burden it in 
any way and, if she should so burden it, 
it would be null and void. Lastly he con- 


tinued as follows: 

“When I am dead the immovable property would 
be inherited by my three brothers in equal shares. 
After the death of my wife every sort of property 
left in legacy, movable or immovable, would also 
be the right of my real brothers. None -else will 
have any connection and concern with it. Nor will 
my wife have any right of doing anything against 
this will.” 5 

It would appear from the language used 
that it was contemplated that she would 
be entitled to hold some of the property 
but she would have no power to alienate 
itor burden it by mortgage. After having 
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said that the immovable property would 
be inherited by his three brothers he then 
went on to say that every sort of pro 
perty left in legacy, movable or immov- 
able, would also be the right of his real 
brothers after his wife’s death. If how- 
ever all the immovable property had 
been intended to go to the brothers at 
once and the brothers directed to give 
whatever maintenance they considered fit 
to the widow, there could be no immovable 
property to dispese of upon the death of 
his wife. The will, therefore, is such as 
cannot be acted upon. Itis so confused 
as to be incapable of being enforced. 

Further, the answer to question No. 112 
of the riwaj-i-am of the Jhang District, 
compiled in 1929, shows that a pro- 
prietor cannot dispose of his ancestral 
property by will without the con- 
sent of his next heirs. According to the 
answers to questions Nos. 48 and 50, the 
widow isthe next heir, In the present 
case it may be that she had  onlya life 
estate but that doesnot mean that she is 
not the next heir, The will would, there- 
fore, be void, for itis quite clear that she 
never did consent. 

The last contention was that under the 
custom followed by the parties, the widow 
was only entitled to maintenance. The 
reply to question No. 50 however shows that, 
amongst all Mussalmans, the general 
custom is that the whole of the property 
is mutated in favour of the widow and 
she holds it till death or remarriage. 
There is a note to the effect that some 
persons of different tribes profess that, in 
case the estate is vast the near collateral 
kindred are entitled to take the estate 
immediately and to provide maintenance 
for the widow. It is added that no instance 
to this effect has been quoted. This answer, 
however, clearly shows that it was merely 
certain persons and not tribes who set 
up this contention. The reply to ques- 
tion No. 39 also deals with this matter at the 
bottom of p. 17 of the Customary Law of the 
district. It is said there that Sail 
Bharwanas of Tahsils Shorkot and Jhang, 
who are residents of Qaim Bharwana, 
Tahsil Shorkot and Satiana, Tahsil Jhang, 
allege that, in case of vast property, the 
prevalent custom among their families is 
that the widow of a childless owner is 
given so much land as is sufficient for her 
maintenance, and male collateral relatives 
from the common ancestor inherit the rest 
of the deceased’s property, and that ic 
also happens that the whole property goes 


1985 
to the male collateral, kindred and a 
widow only gets maintenance. There is, 
however, a significant addition to this 
assertion, namely, that other Bharwanas 
stated that this has always been done with 
the consent uf the widow concerned. The 
Bharwanas, who are parties to this appeal, 
do not belong to the villages mentioned 
and therefore, it cannot be said that this 
custom applies to them. The consent of 
the widow has certainly not been proved. 

The case was properly decided and there 
is no force in the appeal which is dismiss- 
ed. No order as to costsis necessary as 
the widow was not represented before 


us. | 
D, Appeal dismissed. 


ALLAHABAD HIGH COURT 
First Civil Appeal No. 210 of 1931 
May 9, 1935 
NIAMAT ULLAH AND ALLSOP, JJ. 
DEHRA DUN MUSSOORIE ELECTRIC 
TRAMWAY Co., Lto.—PLatntirr— 
APPELLANT 
versus 
HANSRAJ AND OTHERS—DEFENDANTS 
—RESPONDENTS 
Company — Fraud — Proof of — Circumstances, 
when hak be accepted as affording proof of 
fraud—Succession : Act (XXXIX of 1925), s. 306 
—'Personal h ing i 
caused through deception—Liability of executors of 
person causing it—Limitation Act (IX of 1903) 
Sch. I, Arts. 36, 95—Suit for relief on ground 
of fraud—Limitation, when _commences—Companies 
Act (VII of 1913), s. 235—Proceedings under, order 
on— Suit against person who caused loss to Company 
—Whether barred. Saad 
In all casesof fraud which is not capable of 
proof by direct evidence, the Oourt has to fall back 
upon inferences to be drawn from cir- 
cumstances established by evidence. The party 
alleging fraud is nevertheless bound to establish it 
: by cogent evidence, and suspicion cannot be accept- 
i ed as proof. Unless, therefore, the proved cir- 
' stances are incompatible with the hy pothesis of the 
i person charged with fraud having acted in good 
faith they cannot be accepted as affording sufficient 
proof of fraud. [p. 977, col. 2] _ : 
' “The expression ‘personal injury’ in s, 303, Succes- 
' sion Act, is intended to mean injury to the person 
| as distinguished from injury to property. Defama- 
| ation, malicious prosecution, assault and bodily 
| hurt may all indirectly t ; 
financial expenditure, but they, are in the, main 
injuries which are personal in that they directly 
give rise to mental or physical suffering _or incon- 
venience. Where the deception was the direct cause 
of pecuniary loss to the Company and no mental 
or physical suffering was directly inflicted on any 
the liability for thə loss survives to the 


erson, 


P recutors and the estate of the person causing. 


he loss should pay damages just as he would 
pare to pay had he been alive, [p. 983, col. 1.1} 
| 159—123 & 124 
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Article 38, Limitation Act, isa residuary article. 

suit for a relief on the ground of fraud is 

governed by Art. 95 and time begins to run from the 
date of the knowledge of the fraud. 

As proceedings under s. 235, Companies Act, 
can be regarded as domestic proceedings between 
the Company and its officers and the orders are 
passed in a special jurisdiction investing the 
Oourt with certain powere over the internal affairs 
of the Company, orders in such proceedings will not 
bar a suitagainsta third parson whoss wrongful 
act has caused loss to the Company. {p. 981, col. 2] 

Dr. K. N. Katju, for the Appellants. 

Messrs: P. L. Banerji, and G, S. Pathak, 
for the Respondents. 

Niamat Ullah, J—The facts of this 
case are stated in detail in the judgment 
delivered by my brother, Allsop, J., with 
whose conclusionsI find myself in entire 
agreement. I desire to make a few 
observations on the important question of 
fact on which the decision of the case 
largely depends. I have taken time to 
consider the point in all its aspects and 
made due allowance for the fact thatthe 
Subordinate Judge arrived at a different 
conclusion. I may, however, point out that 
the caseis not one in which the trial Court 
is in a peculiarly better position than the 
Court of appeal in recording a finding ona 
question of fact. The conclusion rests on 
inferences to be drawn from proved cir- 
cumstances of the case, and not on believ- 
ing or disbelieving witnesses. Excepting 
the evidence of Mela Ram, whose good 
faith is in controversy, the evidence bear- 
ingon the point is all circumstantial. 

Inall cases of fraud which is not capa- 
ble of proof by direct evidence, wa have to 
fall back upon inferences to be drawn from 
circumstances established by evidence, 
The party alleging fraud is nevertheless 
bound to establish it by cogent evidence 
and suspicion cannot be accepted as 
proof. Unless therefore the proved circum- 
stances are incompatible with the hypo- 
thesis of the person charged with fraud 
having actedin good faith, they cannot be 
accepted as affording sufficient proof of 
fraud. Ihave approached the case with 
this point of view, and have been driven to 
the conclusion that the evidence asa whole 
excludes all hypothesis of good faith on the 
part of Mela Ram in granting the three re- 
ceipts to Beltie Shah Gilani. 

The plaintiff's case, in the first instance, 
a conspiracy between 
Mela Ram and Beltie Shab Gilani, in pur- 
suance of which the sum of Rs. 3¥,75U was 
embezzled. I may say atoncs that the 
evidence falls far short of establishing 
any such conspiracy. Iam convinced that 
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Mela Ram was not in Beltie Shah’s confi- 
dence when the latter misappropriated the 
various sums making up Rs, 39,750. The 
embezzlement tock place as follows, (After 
giving the details as to embezzlement, his 
Lordship considered questions of fact and 
then continued). I agree with my learned 
brother that the plaintiff's euit is not bar- 
red by limitation or by the fact that in 
proceedings under the Companies Act 
certain sums were awarded, in winding up 
proceedings, against the auditors. I also 
agree that Mela Ram acted within the 
scope of his authority when he gave receipts 
to Beltie Shah. It was not disputed that, 
if Mela Ram had the authority to grant 
the receipts andif his conduct amounted 


to fraud, his principals are liable to the 
Company for the fraud. of their 
agent. 


One of the pleas taken by the defendants 
other than Mela Ram is that the estate of 
Raghu Mal, which is now represented by 
his executors, isnot liable for damages as 
the cause of action did not survive against 
the legal representatives of the deceased 
wrong-doer. Thecontention is based on 
the maxim “uctio personalis moritur cum 
persona.’ The English Lawis undoubted- 
ly in favourof the defendant’s contention. 
Tt is thus summarised in Halsbury’s Laws of 
England (Vol. 14, para. 726) : 

“The general rule is that the representative 
cannot be sued for wrong committed by the 
deceased for which unliquidated damages only 
would be recoverable; the rule is expressed in 
the maxim actio personalis moritur cum persona, 
and the principle is applicable both at law and 
equity. Thus an action for deceit will not lie 
against the representatives of a person who has 
fraudulently induced another to take shares in 


a company or evento purchase shares from the 
deceased himself,” 


The maxim has been the subject of 
adverse comments, in that it is too broadly 
stated and ‘leads to inequitable results in 
many cases. By some Judges it has been 
characterised as “barbarous”. In India 
there is no statutory law of torts and the 
Courts are expected to administer rules of 
justice, equity and good conscience, They, 
however, apply English Law which is taken 
to embody rules of justice, equity and good 
conscience. If all that has been said about 
the maxim is even partially true, it cannot 
be applied as embodying those high-sounding 
principles. The Indian legislature seems 
to have recognised this draw-back and 
attempted to provide against an indiscri- 
minate application of the maxim. The 
Legal Representatives Act (XII of 1855) 
allows an action tojbe maintained against 


er 
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the legal representatives of a wrong-doet 
for damages for. wrongs committed within 
one year before his death. This left a 
big loophole for application of the maxim, 
inasmuch as the Act covers only torts com- 
mitted by a person since deceased, during 
the year preceding his death. In the case 
before us Raghu Mal died in 1926 and the 
alleged fraud committed by his servant 
occurred in 1923. The Act therefore does 
not help the plaintiffe. Another inroad 
made on the maxim by the Indian legisla- 
lature was the rule enacted by s. 89, 
Probate and Administration Act (V of 1881) 
since re-enacted in s. 306, Succession Act 
(XXXIX of 1925) which provides: 

“All demands whatsoever and all rights to 
prosecute or defend any action or special pro- 
ceeding existing in favour of or against a person 
at the time of his decease, survive to and against 
his executors or administrators; except causes of 
action for defamation, assault, as defined in the 
Indian Penal Code, or other personal injuries 
not causing the death of the party; and except 
also cases where, after the death of the party the 


relief sought could be enjoyed or granting it 
would be nugatory.” 


This again abrogates the maxim only 
partially; legal representatives other than 
executors and administrators are outside 
the section and certain causes of action are 
expressly excluded from the operation of 
the section. This gave rise to an interest- 
ing question of interpretation of the excep- 
tion, on which thereis a difference of 
opinion between the Calcutta High Court 
on oneside: Krishna Behari Sen v. Commis- 
sioner of Calcutta (1), and the High Courts of 
Bombay, Madras, Allahabad and Patna, on 
other Rustomji Dorabji v. Nurse (2), Haridas 
Ramdas v. Ramdas Mathuradas (3), Mahtab 
Singh v. Hub Lal (4) and Punjab Singh v. 
Ramautar Singh (5). In all these cases 
the question was whether the cause of 
action for a suit for damages for malicious 
prosecution survives against the executors 
and administrators of the deceased wrong- 
doer and the exception, contained in the 
Probate and Administration Act or the 
Indian Succession Act, applied or not. 
The Calcutta High Court interpreted the 
exception strictly and held that no cases 
except those of “defamation, assault, or 
other personal injuries not causing the 


(1) 31 O 9938; 8O WN 745. 

(2) 44 M 357: 62 Ind. Cas. 260; A I R1921 Mad. 1; 
40M LJ 173; (1921) M WN 121;29 M L 1121; 
14 L W 200. 

(3) 13 B 677, 

(4) 48 A 630; 98 Ind. Cas. 5$0; A I R 1926 All. 610; 
24A LJ 796. 

(5)4P LJ 676; 52 Ind, Cas. 348; AIR 1920 Pat, 
841; (1920) Pat, 52, . 
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death of 
the section. 


outside 
the words 


the party” 
They construed 
“personal injuries” as physical in- 
juries. Malicious prosecution which 
according to them, is distinct from de- 
famation, is not within the exception. 
The other High Courts, on the contrary 
maintain that the words “personal injuries” 
should be taken ejusdem generis with 
defamation and are not confined to strictly 
physical injuries. Some Judges have gone 
so far as to hold that malicious prosecution 
is an aggravated form of defamation. All 
of them are of opinion that injury to a 
man’s reputation which is involved in 
malicious prosecution is a personal injury. 
| : It seems to me that the case before 
us is free from the difficulty which is 
| involved in cases of malicious prosecution 
| which is akin to defamation and may be 
| personal injury in that it affects a person’s 
' reputation and causes mental pain and 
: physical discomfort and, therefore, within 
the exception. But a fraud of the kind 
alleged in this case is not by any means, 
akin to defamation, nor-is it personal in 
the sense of being an injury to a per- 
{ son’s reputation, mind or body. It has no 
‘reference to his person in the widest 
sense of the term. The fraud complained 
„of in this case prevented a timely dis- 
, closure so as to deprive the Company of 
'@ chance of recovering more than ‘it was 
able to do later when the fraud came to 
i light in another manner. It is a wrong 
which affected the Company's property. 
The Advocate for the defendants seemed 
to suggest that personal injury includes 
injury to the “ personal property” as dis- 
tinguished from “real property” as known 
to English Law. This is too farfetched a 
construction of the simple words “personal 
iinjuries” occurring in an Indian statute 
‘book which does not recognise the classific- 
ation of property adopted in the English 
Law. I cannot persuade myself to accept 
such interpretation of the words in ques- 
tion. I would hold that the executors of 
Raghu Mal are liable for damages just 
as he would have been liable if he had 
been alive, In other words the cause of 
jaction survived to Raghu Mal and his 
estate should pay such damages as can 
be awarded to the plaintiffs, 

The only question that remains to be 
considered is as regards the amount of 
damages to which the plaintiffs are entitled, 
They claim the entire sum embezzled by 
B. 5. Gillani and might have been held 
to be entitled to it if it had been 


were 
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established that Mela Ram aided or abetted 
the misappropriation thereof. As already 
found, the evidence does not take us as 
far as that. Mela Ram's part in the fraud 
commenced long after the embezzlement 
was complete. His complicity merely pre- 
vented the disclosure of the already ac- 
complished fraud which would have been 
but was not discovered by the auditors 
in July and August 1923. It should b 
remembered that allthe sums making up 
the entire amount of Rs. 39,750 had been 
misappropriated by Beltie Shah Gilani 
during the period between April 1922 and 
January 1923. The plaintiffs are, in my 
opinion, entitled to recover from the 
employers of Mela Ram such loss as can 
be said to have arisen from the wrongul' 
act of the latter. This view is in con- 
sonance with the principles on which 
damages are assessed under the English’ 

aw; B 

“Where damages are nob merely ‘nominal, and 
are not fixed by statute, or by agreement of the 
parties, but are tə,bə assessed by the Court or 
jury, the cardinal principle is that only such 
damages are recoverable asarise naturally from the 
act complained of, and this rule applies both in 
contract and tort: Halsbury's Laws of, England, 
Vol. 10, para, 571, 

“Damages in order to be recoverable must be the 
immediate or proximate consequence of the act’ 
complained of. If they are not the immediate-or 
proximate consequence of such act,. they are termed 
too remote and are not recoverable; Ibid para, 579.” 


These principles have been. recognised: 
and enacted by the Indian legislature for 
cases in which damages have to be assess- 
ed for breach of a contract (cf. s. 73, 
Contract Act). Applying these principles 
to the case before us we have to determine ' 
what would have been the position of the 
Company if Mela Ram had not lent him-' 
self to the machinations of Beltie. Shah- 
when he was devising means to deceive 
the auditors for concealing the embezzle- 
ment previously made by himself. Assum- 
ing that Beltie Shah had no other means 
of preventing the disclosure of his fraud 
at the time of the audit, it is fair to 
accept that the Company would have pro- 
mptly endeavoured to recover through the 
Court such amount as could be realised 
by attachment and seizure of his property 
and cash. We do not know what pro- 


- perty and cash Beltie Shah Gilani pos-: 


sessed at the time of the audit. The 
lower Court has not recorded any finding 
on this point, We think that we should 
have the benefit of the finding of the 
Court below on this question of fact. The 
issue to be remitted by us should. bs. 
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decided. by the lower Court with due 
regard to the observations contained in 
our judgments. 

Allsop, J.—-This is an appeal against 
a judgment and decree of the Subordinate 
Judge of Dehra Dun who dismissed a 
suit instituted by the Dehra Dun Mussoorie 
Electric Tramway Company, Ltd. {in 
liquidation) through its official liquidators 
for the recovery of a sum of Rs. 39,750 
against the defendants. These defendants 
were six persons, Hansraj and four others 
were the representatives-in-interest of Lala 
Raghu Mal, deceased and the sixth was 
Lala Mela Ram. The defendants are the 
respondents in the appeal and the Official 
Receiver of Bengal has also been implead- 
ed as a respondent as the estate of Raghu 


Mal is the subject of dispute and the 
Receiver isin possession of it. The plain- 
tiffs are the appellants. 

The Dehra Dun Mussoorie Electric 


Tramway Company was floated in the 
year 1921 by Beltie Shah Gilani who acted 
as the Managing Agent of the Company. 
In the month of March 1926 the Company 
went info compulsory liquidation. There- 
after, as the result of misfeasance pro- 
ceedings Beltie Shah Gilani and the 
auditors were directed to make certain 
contributions. A criminal prosecution was 
also lodged against Beltie Shah and he 
was sentenced: to imprisonment for a 
period of five years. Lala Raghu Mal 
carried on business in Calcutta under 
the style of Madho Ram Hardeo Das and 
in Delhi under the style of Madhu Ram 


Budh Singh. Mela Ram was the agent | 


of Lala Raghu Mal, and as such, was in 
charge of the Delhi business. There were 
certain relations between Lala Raghu Mal 
and the Dehra Dun Mussoorie Electric 
Tramway Co. At this stage it is sufficient 
to say that Raghu Mal was a share-holder 
in, the Company and that he received certain 
contracts for the supply of materials. 
It is. conterded Ly the appellants that 
Beltie Shah and Raghu Mal entered into 
various transactions for their mutual be- 
nefit at the expense of the shareholders. 
This, however, is a subsidiary point and 
is not directly in issuein the appeal. It 
appears that Beltie Shah in the years 1922 
and. 1923. converted three sums of Rs. 21,750, 
Rs. 12,060 and Rs. 6,000 to his own 
use. The gravemen cf the charge against 
the defendanis is that Mela Rem assisted 
Beltie Shah in concealing these embezzle- 
ments frem the auditors by executing false 
igceipts. and that he is, theiefore, liable to 
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the Company, who could have recovered 
the money from Beltie Shah at that time 
if the receipts had not been executed. 
The representives-in-interest of Raghu Mal 
are, it is claimed, also liable because 
Mela Ram executed the receipts in exercise 
of his duty as the servant of Raghu Mal, 
and Raghu Mal as the master was liable 
for the fraud of his servant. The learned 
Subordinate Judge has found that Mela 
Ram did by executing the receipts enable 
Beltie Shah to conceal his misappropria- 
tions for a number of years, but has 
dismissed the suit because he has also 
found that Mela Ram was an innocent 
dupe of Beltie Shah and was not acting 
deliberately in bad faith when the recsipts 
wereexecuted. (His Lordship after examin- 
ing the evidence proceeded). Having 
held that Mela Ram deliberately issued | 
false receipts in order to deceive the 
auditors and to conceal Beltie Shah’s 
embezzlement, I have now to consider 
whether that wrongful act gave rise to 
any claim for damages. I should make 
it clear that two alternative causes of 
action were set up in the plaint. The 
first was based’ upon the allegation that 
Mela Ram and Raghu Mal had entered 
into a conspiracy with Beltie Shah to 
misappropriate the money claimed. The 
second was based upon the allegation that 
Mela Ram issued false receipts in order 
to conceal the embezzlement. The learned 
Subordinate Judge found that the allega- 
tion of conspiracy had not been proved 
and that it had not been established that 
any part of the money embezzled by 
Beltie Shah had passed to Mela Ram or 
Raghu Mal. No such evidence has been 
brought to our notice as would justify us. 
in differing from the learned Subordinate 
Judge and I hold that he was right in 
the conclusion to which he came. Weare 
thus left with the second allegation that 
the wrongful act which gave rise to the 
claim for damages was the issue of the 
false receipts and the concealment of the 
defalcation. 

The respondents argue that there cam 
act 
did not cause any loss, The money, they 
say, kad already passed into the posses- 
sion of Beltie Shah and had been lost to 
the Company before the receipts were 
issued, and even if it cannot be said that 
it was Jost beyond re-call, still they are 
not liable unless it can be shown that all 
of it or some definite part of it could 
have been recovered from Beltis Shah if 
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the embezzlement had been discovered at 
the audit. 

It is true that it has not bean established 
or, at any rate, that there is no finding 
that a certain particular sum might 
have been, recovered by the Company 
from Beltie Shah if Mela Ram had not 
deceived the auditors by using false 
receipts and thus ‘prevented them from 
making further enquiry and discovering 
the embezzlement. It may perhaps be 
said that Mela Ram is responsible only for 
the direct loss which was incurred be- 
cause the embezzlements were not brought 
to light at the time when the audit took 
place. In any case it is desirable that 
there should bea finding upon this ques- 
tion of fact, namely, whether any amount, 
andif sc, what amount would have been 
recovered if the receipt had not been 
issued. There does not seem to have been 
any clear issue before the parties upon 
this point in the Court below. I would, 
therefore, remit an issue on this point and 
allow the parties to produce evidence upon 
it if they wish to doso. It cannot be said 
that it is certain that no sum was recover- 
able from Beltie Shah because it appears 
that he had to his credit a sum of about 
Rs. 4,010 in his ledger in the Company’s 
books in the middle of August 1523. This 
apparently was a sum which he might at 
least have been prevented from withdraw- 
ing. I would not express any definite 
opinion soas to hamper the Court below in 
comivg toits findings, but as there is 
this prima facie evidence I think it is 
advisable that the matter should be en- 
quired into, 

The respondents allege that the claim of 
the appellants is barred by certain orders 
which were passed in proceedings under 
the Companies Act. One of these orders 
was tothe effect that Beltie Shah should 
refund something over three lakhs of 
rupees tothe Company. The other direct- 
ed the auditors torefund three sums of 
money. Two of these sums when added 
together amounted to something over 
Rs. 29,000. By the order of the Court 
that sum was tobe paid immediately. The 
third item was that of Rs. 39,750 now in 
dispute. The Court was informed that 
the suit which has given rise to this ap- 
peal was pending and it directed that 
execution in respect of the sum of Rs. 39,750 
should be stayed as against the auditors 
till the suit was decided and should then 
proceed only in respect of any part of 
the sum which was not recovered from the 
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defendants. The auditors obtained leave 
to appeal to their Lordships of the Privy 
Council, but when matters had reached 
that stage the parties with the leaveof the 
Company Judge settled their dispute, out 
of Court. The liquidators of the Company 
accepted a sum of between Rs. 18,000 and 
Rs. 19,000 in full satisfaction of their 
o and the auditors withdrew their ap- 
peal. 

The respondents argue that the appel- 
lants’ right to institute a suit has merged 
by these orders in rem judicatam. The 
appellants rely upon the rule in the case, 
Koursk The (6), that a suit against one 
wrong-dcer does not bar a suit against 
the other when there are two wrongs which 
jointly cause a single loss and the rule in 
Gouldrei Foucard & Sons v. Sinclair and 
Russian Chamber of Commerce in London (7) 
that a suit to recover a specific sum of 
money paid does not bar a suit to recover 
damages for the deceit which led to the 
payment. It may be that the former rule 
applies to Mela Ram and the auditors and 
the latter to Mela Ram and Beltie Shah, 
but I do not think that it is necessary to ex- 
press any definite opinion upon these 
points. The factin this case is that the 
liquidators never sought and never obtained 
any decree for damages for tort either 
against Beltie Shah or against the auditors. 
The proceedings under s. 235, Compauies 
Act, were, if Imay so describe them, do- 
mestic proceedings between the Company 
and its officers, and the orders were passed 
in special jurisdiction investing the Court 
with certain powers over the internal 
affairs of the Company. If any sums.had 
been recovered under those orders, Mela 
Ram might have escaped liability wholly 
or in part uponthe ground that the loss 
had disappeared or had been diminished, 
but there can ke no question of the dis- 
appearance ofa cause of action because 
it has been the basis of a suit. Nothing 
has been recovered from Beltie Shah and 
one of the liquidators has made a 
statement which I see no reason for not 
accepting that he is now a pauper. The 
auditors or one of them has paid between 
Rs, 12,000 and Rs. 19,0:0, but there was 
an immediate liability of over Rs. 20,L00 
apart from the possible deferred liability 
of this Rs. 39,750 which is now in issue, 
The respondents suggests that the com- 
promise must be interpreted tc mean that 

(6) (1924) P 140; 93 LJ P 72; 131 L T 700; 638 J 
842; 40 T L R 399; 18 LLL Rep, 228, 

(7) (1918) 1 K B 180. 
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the whole claim was satisfied. I cannot 
accept this suggestion. It has been ex- 
plained by one of the liquidators that there 
were doubtful questions of law involved 


in the Privy Council Appeal and that 
inquiries had disclosed that the 
auditor concerned would not have been 


able to pay more than the sum he preferred 
while the other auditor had left the 
country and had no property avail- 
able to the liquidators, That being so, the 
liquidator wisely accepted all that they 
could hope to get. As against the auditor 
with whom they came to terms, they can 
claim no more, but that is no reason why 
we should constructively hold something 
which is not true, namely that the Com- 
pany has recovered a sum of money which 
it has not recovered. The Company is still 
out of pocket to the extent of Rs. 33,750, 
Mela Ram is in whole or part responsible 
and he must make good the lossto the 
limit of his responsibility. 

The respondents plead that the suit is 
barred by limitation because it was in- 
stituted in June 1929 and the wrong, if 
any, was done in 1923. They wish to 
apply the provisions of Art. 36, Limitation 
Act. That isa residuary article. This is 
clearly asuit fora relief on the ground 
of fraud and Art. 95 applies to it. That 
being so, time begins to run from the date 
of the knowledge of the fraud. The res- 
pondents argue that the Company must be 
deemed to have had knowledge at least on 
the date (November 7, 1924) when the 
directors passed their resolution sanction- 
ing the transfer of this sum from the 
ledgers of Madho Ram Badh Singh and 
Madho Ram Hardeo Dasto the Materials 
Purchased Awaiting Delivery Account be- 
cause the directors should have known 
then that no cash payment had been made 
to the two firms. There is no force in the 
argument. It is clear that the directors 
were deceived and had not knowledge. 
The liquidators have established that the 
fraud came to light only when Mela Ram 
made statement in 1928 in the course of 
misfeasance proceedings. The liquidators 
were appointed in April 1926 and one of 
them has stated that they first became 
suspicious about the transactions in dis- 
pute’ in December 1926 after making an 
investigation into the affairs of the Com- 


pany. There is no reason to doubt this 
statement. Even if time began torun 
n December 1926 the suit was within 


time. The appellants also relied upon the 
provisions of ss. 14 and 18, Limitation Act, 
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but it was not necessary to invoke the aid 
of these provisions. I hold that the suit 
was not barred by limitation. 

It was one of the points taken by the 
respondents in the Court below that the 
appellants were barred from suing be- 
cause the directors had sanctioned. the 
transfer ofthe liability from one account 
to another and had thus countenanced the 
whole proceeding. This point was not 
argued before us. It is difficult to see 
why the liquidators should not be allowed 
to recover because Beltie Shab had de- 
ceived the directors and had thereby 1n- 
duced them to sanction the transfer. The 
directors, as one of them has explained 
in evidence, had no idea that they were 
dealing with anything but a formal mat- 
ter. 

On the findings which I have recorded, 
Mela Ram is certainly liable for the amount 
which was lost owing to his action. There 
still remains the question of the liability 
of the estate of Raghu Mal, as repre- 
sented by the other respondents. Raghu 
Mal himself would, Ihave no doubt, have 
been liable if he had been alive. Learned 
Oounsel for the respondents is not prepar- 
ed to admit that Mela Ram had authority 
to issue receipts, but hehad to concede 
that Mela Ram did issue receipts and that 
his right todo so was never questioned. 
There are also letters and telegrams which 
given him full authority 1o deal with the 
Company on behalf of Raghu Mal. I 
hold that Mela Ram was the servant of 
Raghu Mal and ihat in giving the re- 
ceipts he acted within the scope of his 
employment. . 

It reamins then to be decided whether 
the cause of action against Raghu Mal 
survives against his executors and admin- 
istrators, According to the principles ex- 
pressed inthe maxim “actio personalis 
moritur cum persona” the right of action 
would not survive. Weare, however, not 
concerned so much with those principles 
as the statutory provisions in s. 306, 
Succession Act. According to that section, 
the liability of a deceased wrong-doer 
survives except in case of defamation, 
assault as defined in the Indian Penal] 
Code and other personal injuries not caus- 
ing death. The question is what the term 
“other personal injuries” is intended 
to mean. In Krishna Behari Sen v, Commis- 
stoner of Calcutta (1; and Bhupendra 
Narain Sinha v. Chandra Moni Gupta (8) 


wt! 53 O 987; 100 Ind, Oas. 286; A IR 1927 Oal 
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the Calcutta High-Oourt gave the term 
the very restricted meaning of bodily 
Injuries analogous to assault. In 
Mctiiel Satyanarain v. Harnarain Prem- 
sukh (9), Rustomji Dorabji v. Nurse (2), 
Punjab Sinah v. Ramautar Singh (5) and 
Mahtab Singh v, Hub Lal (4), the term 
was given a wider interpretation so as 
toinclude malicious prosecution. I would 
agree that these four cases were rightly 
decided, but they are not authority for the 
proposition that he word ‘‘personal” was 
used inthe section in any technical sense. 
In my opinion “personal injury” is intend- 
ed to mean injury to the person as 
distinguished from injury to property. 
Defamation, malicious prosecution, assault 
and bodily hurt may all indirectly cause 
financial loss or financial expenditure, but 
they arein the main injuries which are 
personal in that they directly give rise to 
mental or physical suffering or incon- 
venience. In the case before us there was 
no injury of that nature, Mela Ram's 
deception was the direct cause of pecuniary 
loss tothe Company. No mental or phy- 
sical suffering was directly inflicted upon 
any person. [L would, therefore, hold that 
Raghu Mal’s estate is liable to the plaint- 
a in the same degree as Mela Ram him- 
self. 

XN: Order accordingly. 

(9) 47 B 716; 73 Ind. Cas. 355; A I R 1923 Bom. 
408; 25 Bom. L R 435. : 
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VETSUS 
SMALLTOWNS COMMITTEE, 
OHUHARKANA AND aNoTuER— 
DEFENDANTS — RESPONDENTS 

Punjab Small Towns Act (II of 1922), s. 41 (1) (e) 

—Vesting of public streetin corporate body, whe- 
ther gives ownership of soil—Object of s, 41 (1) 
(e)—Whether gives Small Towns Committee power 
to lease—Lease—Lease and license—Difference. 
' The mere vesting of a public street ina corpo- 
rate body would not necessarily give the corporate 
body either ownership ofthe soil under the public 
street or necessarily give ita power to grant leases 
thereof. 

Looking generally at the scheme of the Act, it 
doss not appear that the legislature wished to con- 
fer more extensive powers on a Small Towns Oom- 
mittee than on a Municipal Committee. The real 
object of s. 41 (1) (e), Punjab Small Towns Act is 
to give the Small Towns Oommittes power to 
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charge fees from persons who were allowed to 
temporarily or permanently occupy any portion 
of a publicstreet but not to give any power of 
giving leases thereof. 

The positions of licensee and ofa lessee are by 
no means the same. For example, a licensee can- 
not alienate his right while a lees2e ordinarily can. 


S. C.A. from the decree of the District 
Judge, Lyallpur, dated April 14, 1931. 


Mr. Nawal Kishore, for the Appel- 
lants. 

Mr. Din Dyal Kapur, for the Respon- 
dents. 


Dalip Singh, J.—The only question 
arising for decision in this appeal is 
whether a Small Towns Committee has 
power to lease a portion of a public street. 
As pointed out in my order of October 
16,1913, the decision turns on the proper 
interpretation of the words in s. 41 (1) (e), 
Small Towns Act. f 

Before proceeding to discuss these words, 
it is necessary to clear cərtain prelimi- 
nary points. It is mentioned in my order 
of October 16 that the District Judge of 
Gujranwala had held thata Small Towns 
Committee had no right to lease a portion 
of a public street and the appeal from that 
decision was dismissed on a preliminary 
hearing by a Division Bench of this Court. 
On a reference tothe record of that case I 
find that the learned District Judge accept- 
ed the reasoning of the trial Court which 
was based solely on the decisionin Munici- 
pal Committee, Multan v. Tahlia Ram (1). 
It is not possible to say what arguments, 
if any, were advanced by the learned 
Counsel who appeared in the second, ap- 
peal asthe order of the Court is simply 
“dismissed.” Municipal Committee, Multan 
vV, Tahlia Ram (1), is a decision by a 
Single Judge of this Court holding that a 
Municipal Committee has no power to 
lease a portion ofa street. The Municipal 
Act is nodoubt in pari materia, and if the 
words in thetwo Acts were the same or 
similar, the decision would no doubt be 


very helpful. 
But as the words in the Small Towns 
Act,s. 41 (1) (e), have no corresponding 


or similar words in the Municipal Act, the 
decision either of the Division Bench or of 
the Single Judge does not throw much light 
on the case. One thing, however, appears 
to be clear that the mere vesting of a pub- 
lic street in corporate body would _ not 
necessarily give the corporate boly either 
ownership of ths soil underthe public 
street or necessarily give it a power to 


(L) ALR1923 Loh, 272; 73 Ind, Oas, 292; 5 L 
LJ 23. 
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grant leases thereof. The actual words in 
s. 41(]1) (e) are, however, difficult to con- 
strue. it istherein stated that a Committee 
may charge fees for a temporary or per- 
manent occupation of any portion of a 
public street. Onthe one hand, as rightly 
pointed out by the learned District Judge 
the word “fee” does not convey the same 
meaning asthe word “penalty” or “fine”. 
It suggests something charged by agree- 
ment or by operation of law. On the other 
hand, the words “temporary or permanent 
occupation” are not by any means the same 
as the word “lease”, and it is difficult to 
see why the legislature could not have 
stated that the Committee might charge 
rent for the temporary or permanent lease 
of any portion ofa public street, if they 
meant to convey such a power to the Small 
Towns Committee. 

In this connectionit may be observed 
that ins. 35, where alist is given of the 
powers of a Small Towns Committee, there 
is no mention of any power of lease. In 
the corresponding s. 169 of the Munici- 
pal Act, there is a power given to lease, 
but only on certain conditions, which 
admittedly are not fulfilled in the present 
case. Looking generally at the scheme of 
the Act, it does not appear that the legis- 
lature wished to confer more extensive 
powers on 2Small Towns Committee than 
on aMunicipal Committee. Reading the 
section itself I notice that except for “(e)” 
and “(f)” all the other clauses refer to 
licenses. It seems tome therefore that the 
sub-c]l. (e) was also meant to refer to 
fees charged for licenses and that the 
real object of the section was to give the 
Small Towns Committee power to charge 
fees from persons who were allowed to 
temporarily or permanently occupy any 
portion of a public street. The word “per- 
‘manent” no doubt raises considerable 
difficulty, but, it seems to me, the idea was 
that ifin the course of a building a person 
-had encroached toa small extent ona 
public street, the Committee was given a 
discretion, instead of ordering its demoli- 
tion, to recover a permanent charge from 
‘such a person. But from this it does not 
follow that the legislature intended to give 
any power of giving leases of a public 
street to the Small Towns Committee, No 
doubt it .may be argued. and with force, 
that the objection is purely technical and 
the Small Towns Committee may allow a 
person to cecupya portion of a publie 
street and then, instead of Temoving him or 
removing the structure raised by him, agree 
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to receive fees, but as pointed out by my 
learned brother at the time of hearing (to 
which the learned Counsel for the Com- 
mittee could give no answer) the positions 
of licensee and of a lessee are by no means 
the same. For example a licensee can- 
not alienate his right while a lessee 
ordinarily can. I very much doubt if the 
legislature contemplated a trafficin leases 
of portions of a public street. 

The matter is by no means free from 
difficulty, but on the whole I would hold 
that the Small Towns Committee is not 
empowered to grant a lease of any portion 
of a public street. In view of the difficulty 
of the point and the circumstances pointed 
out in the order above, I would leave the 
parties to bear their own costs throughout. 


Agha Haidar, J.—I agree that the’ 
Small Towns Committee could not grant 
the lease. But the position that the 


Committee may charge fees for the tempor- 
ary or permanent occupation of any 
portion of a public street under s. 41 (1), 
cl. (e) remains unaffected, 

D Order accordingly. 


—— 


ALLAHABAD HIGH COURT 
Second Civil Appeal No. 1010 of 1933 
September 4, 1935 
THOM AND IGBAL AHMAD, JJ. 

Tiru MEGHRAJ ROORMAL ~ DEFENDANTS 
—APPELLANTS 


versus 
ot 
Fira ANUP SINGH-BATTU MAL—, 
PLAINTIFFS— RESPONDENTS 

Agency—Pakka arhatia, position of — Liability to 
Principal—Nature of—Mercantile custom—Pretection 
to agent from eventual loss—Custom, if illegal or 
immoral—Mercantile usage in Ghaziabad District— 
Right of pakka arhatia to call for margin money due to 
fluctuation in market — Demand not met—Right to 
close contract —A ppeal— Plea argued in trial Court but 
not argued in lower Appellate Court— Whether can 
be taken in second appeal—Practice, 

In the business of commission agency known as the 
pakka arhat system, the position of a pakka arhatia 
is analogous to that of a del credere agent who 
incurs only a secondary liability towards the princi- 
pal,and whose legal position is partly thatof an 
insurer and partly that of asurety for the parties 
with whom he deals tothe extent of any default by 
reason of any insolvency or something equivalent. 
Champa Ram v. Tulshi Ram (1), referred to. [p. 985, 
col. 1 ] : 
. In the case of transactions entered into on the 
pakka arhat system, a custom or usage that entitles 
the commission agent to protect himself from loss in 
the event of the failure of the contracting party to 
insure him against the loss is neither unreasonable 
or immoral, There is direct contractual relationship 
between the pakka arhatia and the purchaser and the 
seller and he, as principal, is liable to both for the 
performance of the contract. The failure of a pur- 
chaser, who has entered into a forward contract for 
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the purchase of some commodity through a pakka 
arhatia, to take delivery on due date does not exoner- 
ate the arhatia from the liability to take delivery from. 
the seller in pursuance of the forward contract. Jt 
follows that a pakka arhtia is himself vitally in; 
terested in the performance of the contract that has 
been entered into through him and a custom that 
provides means to insure the arhatia against pros- 
pective loss cannot be characterized as unreasonable 
or immoral, Onthe contrary such a custom 18 
calculated to check reckless speculation and to pro- 
mote fair dealing and the transaction of business 
on honest lines, and, as such, is reasonable and 
salutary. Kishori Lal v. Jiwan Lal (2), not fol- 
lowed. [p. 986, col. 2; p. 987, col. 1.) , 
According tothe mercantile usage prevalent in Gha- 
ziabad a pakka arhatia is entitled to call for margin 
money, ifthe rise or fall in the market justifies such 
a demand, and in the event of the demand not being 
met, is entitled to close the contract. [p. 987, col. 1.) 
Where a point was argued in the trial Court and 
decided againsta party and the point was raised in 
' the memorandum of appeal filed inthe lower Ap- 
pellate Court but not argued in that Court, the 
point must be taken to have been abandoned in that 
Court and having been abandoned in that Court, 
it cannot be allowed to be raised in second ap- 
peal. 


S. ©. A. from the decision of the Sub- 
Judge, Meerut, dated March 8, 1933. 

Messrs. K. N. Katju, K. Verma and K, 
N. Gupta, for the Appellants. 

Mr. N.C. Vaish, the the Respondents. 


Iqbal Ahmad, J.—This is a defend- 
ant’s appeal and arises out of a suit for 
recovery of asum of Rs, 2,460 on account 
of the loss suffered by the plaintiff- 
respondent in certain forward contracts 
for the purchase of grain-pits entered into 
by the plaintiff firm on behalf of the defend- 
ant firm. The plaintiff firm carries on 
the business of commission agents in 
Ghaziabad and the defendant firm carries 
on business in Lucknow. The business of 
commission, agency carried on by the 
plaintiff firm is admittedly on what is 
known asthe pakka arhat system. The 
position of a pakka arhatia is analogous 
to that of adel credere agent who incurs 
only a secondary liability towards the 
principal, and whose legal position is partly 
that of an insurer and partly that of a 
surety for the parties with whom he deals 
to the extent of any default by reason 
of any insolvency or something equival- 
ent: Vide Champa Ram v. Tulshi Ram 


The defendant firm entered into certain 
forward contracts forthe purchase of grain- 
pils through the plaintiff firm and most 
of those contracts resulted in loss to the 
defendant. One of the forward contracts, 


(1) 26 A LJ 81; 105 Ind, Oas. 739; A IR 1927 All. 
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that was entered into by the defendant for 
purchase of 5 grain-pits, formed the sub- 
ject of the suit giving rise to the pre- 
sent appeal. This contract was entered 
intoon November 14, 1929, The contract 
was for the purchase of approximately 
3,000 maunds of wheat at ihe rate of 
Rs. 4-13-3 per maund, and the delivery 
was to be effected between January 15, 
and February 1#, 1930. After the purchase 
made by the defendant the price of wheat 
began to fall, and ultimately the plaintiff 
firm sold the grain-pits to certain persons 
on February 7, 1930, at the rate prevailing 
in the market, viz., at the rate of Rs. 3-13-6, 
and the present suit was for the recovery 
of the loss suffered by the plaintiff firm 
in consequence of the decline in the price 
of wheat since the date of the contract. 
A sum of about Rs. 750 belonging to the 
defendant was in the hands of the plaint- 
iff and, in claiming damages, the plaint- 
iff credited the defendant with the said 
amount. 

It was stated in the plaint that in the 
Mandi at Ghaziabad delivery of grain-pits 
is made according to the wishes of the 
seller in the month in which the delivery 
has been stipulated to be made and that 
as soon as the parcha of the delivery of 
grain-pit is received, the commission agents 
have to make payment of the margin 
money. The plaintiff firm, therefore, alleged 
that it was bound to take delivery 
of the goods when the same was 
offered by the suller and, as the price of 
the wheat had fallen since the date of 
the contract, the plaintiff asked the 
defendant firm to arrange for money and 
deposit the same with the plaintiff so 
that delivery might be taken. The plaint- 
iffs case further was that the defendant 
neither put sufficient funds in the hands 
of the plaintiff to cover the losses incurred 
in the transaction, nor did supply suffi- 
cient funds to enable the plaintiff to take 
delivery and, accordingly, the plaintiff had 
to square up the transaction by selling 
the grain-pits to third persons on Febru- 
ary 7, 1930. 

The suit was resisted by the defendant 
firm on a variety of grounds, but asin 
the present appeal by the defendant only 
three points have beea raised, it is 
unnecessary to mention the other con- 
tentions of the defendant. The defendant 
urged that the sale of the grain-pits by 
the plaintiff on February 7, 1930, was 
without the consent or permission of the 
defendant andthe defendant was, therefore, 
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nct liable to answer the plaintiff's claim 
for damages. It was further contended 
by the defendant that, in any case, the 
plaintiff firm was not entitled to dispose 
of the grain-pits and square up the 
transaction, without giving the defendant 
sufficient and reasonable notice of its inten- 
tion to do so and that in the present case 
such notice was not given by the plaintiff, 
Lastly, it was contended that in the 
absence of the proof of the fact thatthe 
plaintiff firm had suffered loss to the extent 
of the amount claimed by it the suit was not 
maintainable. 

All these contentions were overruled 
by the trial Court and that the plaintiff's 
suit was decreed. The defendant firm 
filed an appeal in the lower Appellate 
Court and that Court, being of the opinion 
that certain questions essential for a 
satisfactory disposal of the suit had not 
been decided by the trial Court, framed 
the following issues and remitted the 
same for findings to the trial Court: 

“(a) Is there any ordinary practice or mercantile 
usage in Ghaziabad, which entitled paka arhatias to 
call for margin if the rise or fall in 
the market justified a demand for it and to close 
the contract in default of that margin being pro- 
vided ? (b) Is there any mercantile custom in Ghazi- 
abad which authorises a pakka arhatia to demand 
the balance of purchase price from _ his principal 
from the first date of the month of forward 
delivery and to sel] those goods in the event of the 
failure of the principal to pay the same within a 
reasonable time ?” 

The trial Court held that the mercantile 
usage referred to in the first issue was 
proved to exist in the Ghaziabad market. 
As regards the mercantile custom set forth 
in the second issue, the finding of the trial 
Court was that the existence of that 
custom was not proved, On receipt of the 
findings submitted by the trial Court the 
lower Appellate Court decided the appeal 
on the merits. It affirmed the decision of 
the trial Court with a slight variation—a 
variation which is immaterial so far as 
the present appeal is concerned. 


The learned Counsel for the defendant- 
appellant has argued that the plaintiff, 
whose position was that of a mere agent, 
had no right to sell the khattis without 
the instruction of the defendant firm in- 
asmuch as, by the terms of the contract 
between the parties, the plaintiff was not 
given the right to close the transaction 
before the due date, nor was there any 
mercantile usage that authorized the 
plaintiff to doso. In support of this con- 
tention, reliance has been placed on a 
Division Bench decision of this Court 
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reported in Kishori Lal v, Jiwan Lal (2), 
That case was from Hapur where, like 


Ghaziabad, numerous forward transactions 
for the purchase and sale of grain-pits 
are entered into in the course ofa year, 
In that case a custom was put forward 
according to which the commission agents 
carrying on business in Hapur were entitled 
without the knowledge or the consent of 
their principals, to dispose of the grain- 
pits, and it was held that: 

“The alleged custom is unreasonable, 
moral iu the sense that it is likely 
gross frauds and in any event, puts 
double capacity in which his duty and interest 
must necessarily conflict and is contrary to the 
general principle of agency and, therefore......highly 
unreasonable. 

It does not appear from the report of 
the case whether the commission agent in 
that case carried on his business on pakka 
arhat system. If the learned Judge in- 
tended to lay down that a custom, that 
entitles a pakka arhatia comraission agent 
—who gua the persons entering into con- 
tracts through him for the purchase and 
sale of grain or other commodity is 
himselfin the position of a principal —to 
protect himself from loss by closing the 
trausaction after giving to the seller or 
buyer reasonable notice of his intention 
to do so, is immoral and unreasonable, 
we, with great respect, are unable to 
agree with that decision. 

We are unable to discover any justi- 
fication for the view that in the case of 
transactions entered into on the pakka 
arhatsystem a custom or usage that entitles 
the commission agent to protect himself 
from lossia theevent of the failure of the 
contracting party to insure him against 
ihe loss is either unreasonable or immoral. 
There is direct contractual relationship 
between the pakka arhatia and the pur- 
chaser and the selier and he, as princi- 
pal, is liable to both for the performance 
of the contract. The failure ofa par- 
chaser, who has entered into a forward 
contract forthe purchase of some com- 
modity through a pakka arhatia, to take 
delivery on due date does not exonerate the 
arhatia from the liability to take delivery 
from the seller in pursuance of the forward 
contract. It follows thata pakka arhatia 
is himself vitally interested inthe perfor- 
mance of the contract that has been entered 
into through him and a custom that 
provides means to insure the arhatia against 
prospective loss cannot be characterized as 


(2) AIR 1923 All. 242; 67 Ind, Cas, 231; 4U P LR 
(A) 59, 


it is im- 
to lead to 
an agent in 
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unreasonable or immoral. On the contrary 
such a custom is calculated to check 
reckless speculation and to promote fair 
dealing and the transaction of businees on 
honest lines, and, as such, is reasonable and 
salutary. 

In the case before us we have the definite 
finding recorded by the Courts below that 
according to the mercantile usage prevalent 
in Ghaziabad a pakka arhatia is entitled 
to call for margin money, if the rise or fall 
in the market justifies such a demand, and, 
in the event of the demand not being met, 
is entitled to close the contract. No 
exception has been taken to this finding on 
behalf of the defendant-appellant. We 


have, therefore, to approach the considera- . 


tion of the case on the assumption, thatthe 
plaintiff firm was entitled to sell the grain- 
pits in question, if the defendant made 
default in placing in the hands of the 
plaintiff sufficient funds to indemnify him 
against the loss that was occasioned by the 
fallin the price of wheat. When the case 
isso approached, there is no escape from 
the conclusion that the plaintiff firm was 
within its rights in selling the grain-pils on 
February 7, 1930. The letters and tele- 
grams that passed between the plaintiff 
and the defendant leave noroom for doubt 
that the defendant was trying to evade the 
fulfilment of the obligation which the 
contract between the parties imposed on 
him. The price of wheat began to fall soon 
after the contract was entered into, and on 
January 16, the rate was Rs. 4-9-3 
per maund, According to the practice 
prevailing in Ghaziabad the seller has the 
right to offer delivery within the first 25 
days of the month in which the delivery is 
to be effected. In the present case the 
delivery was to be effected between 
January 15, and February 15, Therefore 
the seller had the right to offer delivery to 
the plaintiff firm from January 16, to 
February 10. On such delivery being 
offered 1-4th of the pice is to be paid 
immediately by the pakka arhatia. Ac- 
cordingly on January 16, the plaintiff by a 
telegram demanded from the defendant a 
gum of .Rs. 2,500 which together with the 
sum of Rs. 750, that the plaintiff hadin 
hand, would have enabled the plaintiff to 
pay 1-4th of the price of the wheat contracted 
to have been purchased by the defendant 
firm. The reply sent to this telegram by the 
defendant was as follows : 

“Take delivery. Don't sell without our authority 
otherwise you will be liable for all losses and 


expenses. Ready to send money on your giving 
security.” 
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Subsequent history shows that the offer 
by the defendant to send money to the 


_ plaintiff on the latter furnishing security 


was a mere eye-wash. It is abundantly 
clear from the letters of the defendant firm 
itself that by Januay 16, 1930, the business 
of the defendant firm had become hopelessly 
involved. Huge losses had been suffered 
by it in forward contracts of purchase 
entered into by it in Bombay and elsewhere 
and the defendant was hard pressed for 
funds. After January 16, the market went 
on declining and on February 4, 1930, the 
plaintiff firm was faced with the alarming 
situation that a loss of no less than Rs. 3,0(0 
was imminent on the transaction in question 
in the'present limitation. The plaintiff, 
therefore, on the last mentioned date sent a 
registered notice to the defendant asking 
the latter either to send Rs. 3,000 “to cover 
the margin money” or to deposit a sum of 
Rs. 15,000 with the Allahabad Bank if the 
defendant wanted to take delivery of the 
goods. This notice did reach the defend- 
ant on February 6, 19:0. The defendant 
took no steps to comply with the request 
contained in the notice and the plaintiff 
firm then sold the wheat on February 7, 
1930. Ifthe defendant was in right earnest 
to take delivery, the natural course of 
conduct on the part of the defendant would 
have been either to deposit the margin 
money in some bank at once or to send the 
game by money order to the plaintiff firm, 
and to inform the plaintiff of the fact of 
payment ofthe margin money by means of 
a telegram. The fact appears to be that 
the defendant firm was not in possessicn of 
funds, and, therefore, took no steps to 
acknowledge the registered notice sent by 
the plaintiff. The plaintiff, therefore, sold 
the goods. It follows that the defendant 
firm had sufficient and reasonable notice 
of the demand made by the plaintiff and 
the plaintiff firm was within its right to sell 
the goods. Accordingly the defendant was 
liable to make good the loss suffered by the 
plaintiff firm. 

The last point argued by the ‘earned 
Counsel for the defendant-appellant was 
that, as the plaintiff firm did not prove 
that it had to pay the amount claimed by 
it to the seller of the grain-pits, the plaintiff 
was not entitled to a decree. This point 
was argued in the trial Court and was 
decided against the defendant, In the 
memorandum of appeal filed inths lower 
Appellate Court the point was raised by 
the defendant, but does not appear to have 
been argued before the learned Judge of the 
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lower Appellate Court. The point must, 
therefore, be taken to have been abandoned 


in the lower Appellate Court and, having . 


been abandoned in that Court, it cannot be 
allowed to be raised in second appeal. 

For the reasons given above, we affirm the 
decrees of the Courts below and dismiss 
this appeal with costs. 

N. F Appeal dismissed. 


LAHORE HIGH COURT f 
Civil Revision Petition No. 249 of 1934 
July 14, 1934 


BHIDE, J. 
MEHAR SINGH—Petitioner 
versus 


LAL AND ctuErs— OPPOSITE PARTIES 

Civil Procedure Code (Act V of 1908), s. 115—Mere 
error of law, whether sufficient for purposes of 
revision—Execution—A pplication to set aside sale 
time-barred — Court, if can set it aside—Limitation Act 
(IX of 1908), Sch. I, Arts, 18), 166—Application to 
set aside sale on behalf of minor on ground that 
sale was made in absence of guardian—Article ap- 
plicable—(Obiter). 

A mere error on a point of law is not suffi- 
cient for purposes of revision under s. 115, Civil 
Procedure Code, unless it raises a question as to 
Jurisdiction. Sant Singh v, Mubarak Singh (2), relied 
on. 

Where an application to set aside a sale in 
execution is barred by time, the Court has no 
jurisdiction to set aside the eale. Piroj, Shah v. 
Qarib Shah (3), relied. 

Obiter.—An application on behalf of a minor to 
set aside a salein execution of a decree against 
him, on the ground of its being made in absence 
of any guardian to represent the interests of the 
minor in the execution proceeding, is governed by 
Art. 181 and not by Art. 166, Limitation Act, inas- 
much as the sale is void, Rajagopala Aiyar v. 
Ramanujachariar (1), relied on. 

C. Revn. P. from the order of the Senior 
Sub-Judge Gujrat, dated March 24, 1934. 

Mr. V. N. Sethi, forthe Petitioner, 

Order.—Thisis a petition for revision 
arising out of execution proceedings. The 
respondent Lal in this case against whom 
the decree was being executed is a minor, 
His guardian ad litem was one Sardara but 
it seems that he did not appear in the 
execution proceedings when certain mort- 
gagee rights and a house belonging to the 
respondent weresold. An application was 
filed later by one Wassan on behalf of the 
minor, alleging that Sardara had neglected 
to prosecute the case on behalf of the 
minor that the mortgagee rights fell within 
the definition of “land” as given in the 
Punjab Land Alienation Act and could 
not be sold in execution of the decree and 
the house was ancestral and was exempt 
from attachment and sale under s. 60, 
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Civil Procedure ` Code. The Executing 
Court dismissed the application as time- 
barred but on appeal the learned Senior 
Subordinate Judge held it to be within 


time. He further came to the conclusion 
that the sale of the mortgagee rights 
and the house were absolutely void 


inasmuch as the same were madein the 
absence of any guardian to represent 
the interest of the minor. The learned 
Judge accordingly set aside the sales, The 
present petition has been filed by the 
decree-holder for revision of this order and 
it is contended on behalf of the petitioner 
that the learned Judge has acted with 
material irregularity in the exercise of 
his jurisdiction in setting aside the sales, 
as the application on behalf of the res- 
pondent was time-barred. The learned 
Senior Subordinate Judge has held that 
the application was governed by Art. 181 
and not by Art. 166, Limitation Act, in- 
asmuch asthe sales were void and were 
not being challengéd merely on account of 
materia] irregularity, ete., under O. XXI, 
r. 90, Civil Procedure Code. The learned 
O^unsel for the petitioner contends that 
any application for setting aside a sale in 
execution made on behalf of the judgment- 
debtor is governed by Art. 166. There 
appears to be some conflict of authority on 
the point but the view taken by the learn- 
ed Senior Subordinate Judge is supported 
by the Full Bench decision of the Madras 
High Court reported as Rajgopala Aiyar 
v. Ramanujachariar (1), and I do not think 
that there is any adequate ground for 
intereference in revision co far as this 
point is concerned. Wor a mere error on a 
point of law (even if there has been one in 
this case) isnot sufficient for purposes of 
revision under s. 115, Civil Procedure Code, 
unless it raises a question as to jurisdiction: 
cf. Sant Singh v. Mubarak Singh (2). 

Tke next point urged by the learned 
Counsel of the petitioner was that even if 
Art, 188 was applicable to the present case, 
the application of the respordent was at 
any rate clearly time-barred with respect 
to the sale ofthe mortgagee rights inas- 
much as that sale was held on April 17, 1929, 
while the application on behalf of the 
respondent was madéon December 22, 1932. 
This contention appears to be correct. The 
application being time-barred even on the 
view taken by the learned Subordinate 

(1) 47 M 2&8: 80 Ind. Cas. 92; AIR 1924 Mad, 431; 
46M LJ 104; 19 L W 179; (1924) M W N 182; 34 ML 
T 37 (F B). 

(2) 9 Lah. 303; 106 Ind. Oas. 901; A IR: 1928 Lah 
140; 29 PLR 42; 10 L LJj51. 
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Judge he had no jurisdiction to set uside 
the sale of the mortgagee rights: cf. Piroj 
Shah v, Qarib Shah (3). If the sale of mort- 
gagee rights was in contravention 
of the Punjab Alienation of Land 
Act, the minor may be able to have it set 
aside by bringing the matter to the notice 
of the Deputy Commissioner or by a 
separate suit as he may be advised. But 
it seemsto me that his remedy solar as 
the present execution proceeding is con- 
cerned, had become time-barred and the 
learned Senior Subordinate Judge had, 
therefore, uo jurisdiction to set aside the 
sale of these rights. I accordingly accept 
the petition for revision to the extent ofe 
setting aside the order of the learned Senior 
Subodinate Judge in respect of the sale of 
the mortgagee rights. In view of all the 
circumstances, I leave the partiesto bear 
their own costs. 
D. Order accordingly. 


(3) 7 Lah. 161; 95 Ind Cas, 124; A I, R 1926 Lah. 
379; 27 P L R321; 8 L L J 267. 


ALLAHABAD HIGH COURT 
Testamentary Case No. 4 of 1935 
September 19, 1935 
HARRIES, J. 
ADMINISTRATOR-GENERAL, U. P.-- 
PETITIONER 
versus 
A. M. BOWER—OpposiItE PARTY 
Will—Construction—Intention of testator to be in- 
ferred from what heactually wrote—Absolute be- 
quest and condition divesting absolute interest 
m the event of sale—Validity—Prior bequest and 
ulterior invalid gifts—Whether affects validity of 
prior bequest—Succession Act (XXXIX of 1929), s. 

133. 

In construing a will, the intention ofthe testator 
must be inferred from what he actully wrote aud 
not from what a Court thinks the testator intend- 
ed to write, An absolute bequest and a condi- 
tion divesting the donee of an absolute interest 
in the event ofa sale are wholly incompatible and 
cannot stand together. Where there is a gift with 
a condition inconsistent with or repugnant to such 
gift, the condition is wholly void and must be 
disregarded. Insuch a case the condition divesting 
the donee of her absoluteinterest in the property 
bequeathed to her inthe event of sale is void. 
When other bequests are made upon the happen- 
ing ofthis condition,the fact that these ulterior 
gifts are not valid does not and cannot affect the 
validity of the prior bequest or gift. Roddy v. 
Fitzgerald (1) and Venkatadri Appa Kao v. Parthas1- 
rathi Appa Rao (2), relied on. 


Messrs. O. M. Chine and D. N. Sanyal, for 
the Petitioner. 

Messrs. K. N, Katju and Balmakund, for 
the Opposite partr. 

Order.—This is a suit brought by the 
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Administrator-General of the United Pro- 
vinces for a grant of Letters of Admini- 
stration de bonis non to the estate of James 
William Twalling, deceased with a copy of 
the will annexed. The opposite party 
denies-the right of the petitioner to obtain 
such a grant alleging that the estate 
of James William, T'walling, deceased, has 
been completely administered. 

The material facts of the case and all 
the relevant documents have been admit- 
ted ‘on the pleadings or by Counsel for 
both parties before me during the hearing, 
aud that being s9, it was unnecessary to 
call any evidence on behalf of either of 
the parties. The issue involved in this 
case is purely legal one, tiz. the true 
construction to be given to a devise or 
bequest of certain real or immovable prop- 
erty contained in the will of James William 
Twalling, deceased. 


James William Twalling a Government 
Pensioner, residing in the Cantonments at 
Meerut died on September 4, 1593, leaving 
a will dated October 17, 1:97. He left 
surviving him his widow Mrs. Eliza Rebecca 
Twalling and three daughters, viz,, Miss 
Grace Edith T walling, Mrs. Walker and Mrs, 
Fink. The latter appears to have greatly 
displeased the testator during his lifetime 
and she is expressly deprived in the will 
of any share in the property left by the 
testator. 


By the terms of this will the testator 
revoked all previous wills and appointed 
his widow sole executrix thereof, After a 
direction to the executrix to pay all just 
debts, funeral and testamentary expenses, 
the testator proceeds to dispose of his 
property dealing separately with his per- 
sonal and real property. The bequests of 
his personal or movable property read as 
follows: 

“I give, devise and bequeath all my personal prop- 
erty which I have acquired or may acquire by 
purchase or otherwise at any time before my decease, 
such as jewellery, silver plate, household furniture, 
fittings of carriages and horses and all and 
every sum or sums of money which may be in 
my house or due to me at the time of my decease 
as also all stock, funds, Government promissory 
notes, commonly called Company's paper, and other 
securties unto my beloved wife Iiliza Rebecca 
Twalling who shall enjoy the income, dividends, 
interests and profits thereof during her lifetime 
only and after her decease shall pay and apply the 
same income, dividends, interests and protits to- 
wards the maintenance and support of such of my 
daughters as shall from time to time be sole and 
unmarried and after the marriage or decease of my 
last unmarried daughter shall divide my said personal 
property in equal sbares among such of my daughters 
as shall then be living except my daughter Alice 
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Eliza Fink whom I exclude altogether from this will 
as her conduct has been most disgraceful.” 

With regard to his real or immovable 
property, hs makes the following provisions: 

“I also give, devise and bequeath to my said be- 
loved wife Eliza Rebecca Twalling all that mes- 
suage tenement or dwelling house with outhouses, 
wells, rights of way and appurtenances purchased 
by me from the estate of the late George Beau of 
Saharanpur and being situate in Hill or Barrack 
Street No. 123 in the Cantonment of Meerut and 
butted and bounded as described in the deed of sale 
dated December 16, 187&,as also every other real proper- 
ty whether in reversion, remainder or expectancy. 
Should my said beloved wife Eliza Rebecca Twall- 
ing at any time wish to sell or dispose of the said 
house she is hereby authorised to do so ata reason- 
able price and without detriment or loss to the estate 
and to invest the whole of the sale proceeds of the 
said house in Government promissory notes, com- 
monly called Company's paper and the interest thereof 
shall be enjoyed by my said beloved wife Eliza 
Rebecca Twalling during her lifetime only and after 
her decease the same interest shall be paid and 
applied towards the maintenance and support of 
such of my daughters as shall from time to time be cole 
and unmarried and after the marriage or decease 
of my last unmarried daughter the amount of the 
said Goverment promissory notes, commonly called 
Company’s paper, shall be divided in equal 
shares among such of my daughters as shall 
then be living except my daughter Alice Eliza 
Fink who is mentioned in el. 2 of this will.” 

_ Probate of this will was granted to the 
widow Mrs. [walling on October 14, 1893, 
and thereafter she continued to reside in the 
Meerut Cantonments in the house mention- 
ed in the will (now referred to as “Park 
View") until her death on July 14, 1900. 
Mrs. Twalling left no will and Letters of 
Administration to her estate and to any 
unadministered portion of the estate of her 
husband the late James William Twalling 
were granted tc the unmarried daughter 
Miss Grace Edith 'l'walling on Novem- 
ber 29, 1900. The Letters of Administra- 
tion to any unadministered portion of the 
estate of her late father were granted to 
Miss Twalling upon the assumption that 
her mother Mrs. Twalling deceased had 
only a life interest in the house in question 
and that after her decease Miss Twalling 
Had a limited interest only in this house 
liable to be defeated in certain events. For 
the purposes of granting Letter of Admini- 
stration to Miss Twalling it was not neces- 
sary to construe the will of James William 
Twalling deceased and it is not contended 
that any decision has been givenon this 
will by the Court granting Letters of Ad- 
ministration which can in any way operate 
as res judicata between the present parties. 

Miss Grace Twalling continued to reside 
in the old family residence “Park View” 
and it is now alleged that she spent large 
sums of money upon if to maintain it in 
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a habitable condition. This fact, however, 
is not admitted by the petitioner and no 
evidence was called to establish it. No 
decision upon this issue, however, is neces- 
sary as it cannot affect my ultimate deci- 
sion in this cage. 

Mrs. Walker died on March 6, 1920, and 
Mrs. Fink also died some time subsequent 
to the death of Mrs. Twalling and before 
the death of Miss Grace Edith Twalling 
which occurred on November 20, 1933. At 
the date of her death Miss Twalling resided 
at ‘‘Park View” and by her will dated 
May 24, 1932, bequeathed the whole of her 
property to the opposite party Mrs. Bower 
“who obtained probate of the said will on 
March 24, 1934. Mrs. Bower, it is to be 
observed, is the eldest daughter of the 
late Mrs. Fink who had been expressly 
excluded from any share in her father’s 
property. 

It is the case for the petitioner thet Mrs, 
Twalling and after her death Miss Grace 
Edith Twalling were only life tenants of 
the house now known as “Park View” and 
that on the death of the latter no intercst 
in it could pass under her will to the 
opposite party. As I have pointed cut 
previously Miss Twalling was the last sur- 
viving daughter of James William Twalling 
deceased and in the events that have hap- 
pened it is contended that the bequest or 
legacy lapsed and that the house now forms 
part of the estate of James William Twall- 
ing deceased which has not been disposed 
of by his will. For that reason the pre- 
sent claim to a grant de bonis non with the 
will annexed is made. 

On the other hand the opposite party 
contends that the will of James William 
Twalling deceased gave the widow Mis. 
Twalling an absolute interest in the house 
which passed to Miss Twalling as her ad- 
ministratrix. As the latter at the date of 
her death had been in sole possession of 
the premises for 33 years, it ig contended 
that any rights vested in Mrs. Twalling's 
other children and their representatives 
are long since barred by limitation and 
that consequently at the date of her death 
Miss Twalling was the sole owner of the 
property and entitled to dispose of it by 
will. 

_ U Mrs. Twalling was given an absolute . 
interest in the property by the will under 
consideration, the property cannot now form 
part of any unadministered portion of the 
estate of her husband. On the other hand 
if a limited interest was only given to’ 
Mrs. Twalling and after her death to Misg 
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Grace Edith Twalling it may well be that 
events that have happened there has been 


a lapse and that the house now remains. 


undisposed of by the will of James William 
Twalling, and is, therefore, a part of the 
latter's estate still unadministered.- If the 
house is not disposed of by the will the 
petitioner is entitled to the grant prayed. It 
may be pointed out at this stage that the 
claim is limited to the house known as 
“Park View” as it is not now admittedly 
possible for the petitioner to trace and 
identify any of the personal property possibly 
undisposed of by the testator by this will. 

The issues which were agreed between 
the parties are: (1) on a correct construction 
of the will of the testator, the late Mr. J. 
W. Twalling, did any portion of the estate 
of the late James William Twalling remain 
unadministered at the death of Miss Grace 
Edith Twalling? (2). Is the Administra- 
tor-General, U. P., entitled to Letters of 
Administration de bonis non ? 

The answers to the questions raised in 
these issues depend upon the true construc- 
tion of the bequest of the immovable pro- 
perty contained in the will of the late 
James William Twalling, the terms of 
which I have set out in an earlier portion of 
this judgment. As stated previously the 
will deals separately with the movable 
and immovable property. The widow isin 
terms given only a life interest in the 
personal or immovable property and on her 
death detailed provisions are made for the 
devolution of the property. On the other 
hand the bequest of the real or immovable 
property differs very materially from that 
of the personal or immovable property. 
The house is devised and bequeathed tc 
the widow “as also every other real property 
whether in reversion, remainder or expect- 
ancy.” If the terms of the devise or 
bequest stopped there, the will would 
clearly conter upon the widow an absolute 
interest in their realty or immovable pro- 
perty, a8 it is provided by s. 95, Succession 
Act of 1925 that where property is bequea- 
thed to any person such person is entitled to 
the whole interest of the testator therein 
unless it appears from the will that only a 
restricted interest was intended for him. 

The matter is, however, complicated by 
the provisions which follow this bequest. 
By these provisions the testator imposes 


limitations on the widow’s right to sell or 


dispose of the property and the wording of 
these provisions is somewhat strange. ‘The 
testator does not in terms say that the 
widow cannot sell- except upon certain 
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definite. conditions, but what he does say 
is, that: should she at any time wish to sell 
or dispose of the said house she is authoris- 
ed to do so at a reasonable price and 
without detriment or loss to the estate 
and in such case the proceeds of sale are 
to be invested and disposed of in precisely 
the same way as the personalty or mov- 
able property is disposed of in the earlier 
portioa of the will. It is to be observed 
that these provisions dealing with a possible 
sale by the widow apply only to the house 
and not to any other regal or immovable 
property whether in reversion, remainder or 
expectancy which might pass under this 
devise or bequest. The actual bequest to 
the widow covers the whole of the property, 
whereas the limitation sought to he imposed 
upon her power of sale is confined only to 
the house. 

It has been strongly urged by Counsel 
for the petitioner that the will only gave 
the widow a life interest in this house, It 
is argued that the provisions as to tke 
devolution of the proceeds of the sale of the 
house show a clear intention on the part 
of the testator to give the widow nob an 
absolute interest, but a limited interest, 
that is an interest for her life only. It is 
expressly provided by s. 82, Succession 
Act, 1925, that the meaning of any clause 
in a will is to be collected from the entire 
instrument and all its parts must be con- 
strued with reference to each other. That 
being so itis argued that it is clear that 
what the testator intended was that the 
real or immovable property should pass in 
the same way as the personalty, that is, to 
the widow for her life then to such daugh- 
ter or daughters as were unmarried and 
upon the marriage or decease of the last 
unmarried daughter to the surviving dau- 
ghters equally, always excluding Mrs, 
Fink. Itis urged that in construing the 
bequest of the house regard must be had 
tothe terms ofthe previous bequests. In 
short, it is contended that when the willis 
regarded as awhole, it is clear that the 
testator never intended his widow to have 
anything more than a life interest in the 
immovable property or in any event in the 
house in question, If that was the intention 
of the testator it is extremely strange that 
he did not expressly say so. He had inan 
earlier portion of this will disposed of hig 
personalty and had expressly created limit- 
ed interests. He was careful to say that 
his widow was to have the income, divid- 
ends, interest and profits of his personal 
property during her lifetime only, but he 
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makes no such provision. when dealing with 
his realty or immovable property. It is 
true that he gives her a life interést only. 
in the proceeds of sale if and when the 
house is sold, but he does not in terms limit 
her interest in the event of the house not 
being sold. If he intended his immovable 
property why did he nut use the same 
language as he had actually used earlier in 
the will to create limited interests in the 
personalty or movable property? The 
fact, that he uses different language to dis- 
pose of two kinds of property strongly sug- 
gests that his intentions with regard to the 
movable and immovable property were not 
the same. However, he does make provi- 
sions for the devolution of the real property 
similar to those for the devolution of the 
personal property, once the realty is con- 
verted into money or movable property and 
that suggests that he only intended the 
limited interests to take effect if the house 
was actually sold. 

Further, it is to be cbserved that the only 
restriction imposed on the widow’s right to 
deal with the immovable property bequea- 
thed to her is a restriction on her power of 
sale or disposition in her lifetime. 
Nothing is said as to what is to happen if 
the property remains unsold and there is 
nothing which expressly restricts her power 
to dispose of the property by will if not sold 
in her lifetime. In fact the will does 
not contain even an express prohibition 
against alienation. All it says is that 
if the widow desires to sell or dispose 
of the said house she may do so with- 
out loss to the estate in which event she 
is expressly given a life interest and 
provision is made for the devolution of the 
proceeds of sale after her death. From this 
it may, I think, be legitimately inferred 
that the testator intended to take away the 
widow’s unrestricted right of alienation 
inter vivos, but it is difficult to infer any- 
thing more from these provisions. 

From the language used by the testator 
his intention, is, in my judgment, tolerably 
clear, He intended his wife to take the 
house and other realty (if any), whilst at the 
same time imposing a restriction upon her 
power of selling or disposing of the house 
during her lifetime. In short, he intended 
to give her an absolute interest in the house 
and at the same time to take away from 
her one of the rights of an absolute owner, 
that is, the unrestricted right to dispose of 
the property at any time during such 
owner's lifetime. To construe the provi- 
sions of the will dealing with the house as 
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g ranting the_widow a life estate only in 
it, will, in effect, be creating a new will 
for the testator. As the will stands the 
‘gifts in remainder and gifts over only arise 
in the event of sale, whereas I am asked 
by the petitioner to read this part of the 
will as ‘granting the widow in every event 
a life interest only and after her death as 
creating interests similar to those granted 
in the case of the personal or immovable 
property. To construe the will in this way 
is to do violence to the words used in the 
will, Tbe intention of the testator must be 
inferred from what he actually wrote and 
not what a Court thinks the testator intend- 
ed to write. This is clear from the speech 
nae Wensleydale in Roddy v. Fitzgerald 
1): 
“These rules are perfectly plain and clear. The 
first duty of the Court expounding the will is to 
ascertain what is the meaning of the words used by 
the testator. Itis very often said that the intention 
of the testator is to bethe guide, but that expres- 
sion is capable of being misunderstood, and may 
lead to a speculation as to what the testator may 
be supposed to have intended to write, whereas the 
only and proper enquiry is, what is the meaning of 
that which he has actually written. That which he 
has written is to be construed by every part being 
taken into consideration according to its grammatical 
construction and the ordinary acceptation of the 
words used, with the assistance of such parol evidence 
of the surrounding circumstances as is admissible, 
to place the Court in the position of the testator.” 

This dictum has been approved of by 
their Lordships of the Privy Council in 
Venkatadri Appa Rao v. Parthasarathi Appa 
Rao (A). In my judgment the only con- 
struction which does no violence to all the 
terms of this will is the construction con- 
tended for by the cpposite party which is 
that the devise or bequest of the house to 
the widow is a devise of an absolute in- 
terest, but with a limited restriction 
on alienation inter vivos annexed to it. 
In the event of alienation inter vivos only 
is the widow’s absolute interest cut down 
and as she retained the property through- 
out her life, she was at the date of her death 
the absolute owner of it. 

In my judgment the will of James Wil- 
liam Twalling deceased conferred upon his 
widow an absolute interest in the house 
which in the events that happened was 
never taken away from her, and that being 
so, she was the absolute owner of the 
premises at the date of her death. Con- 
sequently the absolute interest vested in 
Miss Grace Edith Twalling as administra- 

(1) (1857) 6 H L O 823; 108 R R 327. 

(2) 48 M 312; 87 Ind. Oas. 324; A I R 1925 P 0 
105; 531 A Bli; 23A L J 2861; 43M L J627; LR 
6 A P O8?; 27 Bom. L R 823; 3 Pat. L R 208; (1925) 
M W N 441; 29 O W N 989 (P O) f 
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trix of ker mother's estate and the house 
could never form part of any unadminis- 
tered portion of the estate of James Wil- 
liam Twalling deceased. As the present 
claim of the petitioner is expressly confined 
to the house, it must fail as there is no 
unadministered portion of the estate in ex- 
istence to which letters of administration 
can be granied. Had there been any trace- 
able movable property which belonged to 
James William Twalling, deceased, different 
considerations would of course have arisen. 
Further, the provisions depriving the widow 
of her absolute interest in the housein the 
event of her selling the property are, in 
my opinion, repugnant to the devise or be- 
quest itself and must be disregarded. In 
the words of Willes, J. in Jotendra Mohan 
Tagore v, Ganendra Mohan Tagore (3), at 
p. 395%; 

“Tf, again, the gift were in terms of an estate 
inheritable according to law, with superadded words 
restricting the power of transfer which the law 
annexes to that estate, the restriction would be 
rejected, as being repugnant, or rather, as being 
an attempt to take away the power of transfsr 
which the law attaches to the estate which the 
giver hes sufficiently shown his intention to create, 


though he adds a qualification which the law does 
not recognise,” 


The absolute bequest and the condition 
divesting her of her absolute interest in the 
event of a sale are wholly incompatible and 
cannot stand together. Where there is a 
gift with a condition inconsistent with or 
repugnant to such gift, the condition is 
wholly void and must be disregarded. That 
being so, the condition divesting Mre, 
Twalling of her absolute interest in the 
property bequeathed to her in the event 
of sale is void. Other bequests were made 
upon the happening of this condition and 
the fact that these ulterior gifts are not 
valid does not and cannot affect the validity 
of the prior bequest or gift, see s, 133, Suc- 
cession Act. 

In my view the petitioner has wholly failed 
to show that this house is now a part of 
the estate of James William Twalling de- 
ceased left undisposed of by his will and 
for the reasons which I have given above, 
I dismiss this suit with costs. Two further 
points have been argued on behalf of the 
opposite party, but it is unnecessary for 
me toexpress any opinon upon them as 
the points do not arise having regard to 
the construction which I have given to the 
bequest or devise in question. 

Firstly, it was argued that assuming the 

(3) (1872) I A Sup. Vol. 47; 9B L R 377; 18 W R 
359; 3 Sar, 82 (P 0.) : 
“*Page of 9 B L R—[Bd), an 
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will did not give Mrs. Twaliing an abso- 


-lute intérest, it gave her a life interest and 


in the events that happened no interest 
was given to Miss Twalling as no sale of 
the property ever took place. Consequently 
it was argued that uponthe death of Mrs. 
Twalling the house was undisposed of by 
the will and consequently formed part of 
James William Twalling deceased estate 
which remained unadministered. As I 
have stated previously letters of adminis- 
tration to any unadministered portion of 
her father’s estate were granted to Miss 
Twalling in 1900 and therefore it is said 
that all claims to this property have long 
since been barred by reason of Art. 123, 
Limitation Act. Secondly, it was contended 
that even assuming the will gave Miss Twal- 
ling a limited interest only during her 
spinisterhood, that interest in the events 
that happened became an absolute interest. 
In the event of her death unmarried the 
property was to goto Mrs. Walker, but as 
she predeceased Miss Twalling, it is con- 
tended that Miss Twalling’s limited in- 
terest became at that moment an absolute 
interest. 

As it is not necessary for the decision of 
this case to decide these points, I merely 
stated them in order to keep them open 
for the opposite party to urge them else- 
where, if necessary. The record together 
with the will was sent for at the request 
of the petitioner. By the rules of this 
Court the record together with the will must 
be returned by the clerk who was en- 
trusted with their production and the 
petitioner must of course bear all the costs 
connected with the production and return 
of the record and the will. l 
ON Order accordingly. 
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Civil Procedure Code (Act V of 1905), 0. XXT, rr, 91, 
93—Limitation Act (IX of 1903), Sch. I, Artt 166— 
Execution sale—Purchase by decree-holder—Judgment- 
debtor found to have no interest — Remedy of decree- 
holder—S ıle, whether vott—Power to | set aside order 
recording satisfaction—Haxpiry of period for apply- 
ing under O XXI, r.91, effect of. : 

A sale in execution of property which is subse- 
quently found not to belong to the judgment-debtor 
isnot void and it doas not maka any difference whe- 
ther the purchaser is ths decree-holder ora stranger, 
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The only course open to a decree-holder purchaser 
who finds thatthe judgment-debtor has no interest 
in the properties sold is toapply to have the sale 
set aside under ©. XXI, r. 91, Civil Procedure Code, 
which must be made withinthe period prescribed in 
Art. 166 of the Limitation Act. The decree-holder 
is not entitled to alarger period of limitation merely 
because the main relief sought by him in the sub- 
sequent application is further execution of the 
decree. Norcan the Court set aside ihe order 
recording satisfaction and allow further execution 
after the period for setting aside the sale has expired 
without any application being made for this purpose. 
Muthukumaraswami Pillai v, Muthuswami Thevan 
(LD, followed. 

A. against an order of the Court of tke 
Subordinate Judge of South Kanars, dated 
February 20, 1929, and passed in A. S. 
No. 193 of 1929 (A. S. No, 247 of 1926, Dis- 
trict Court, South Kanara), preferred 
against the order of the Court of the Dis- 
trict Munsif of Kasargod in R. E. A. No. 277 
of 1925 in R. E. P. No. 1254 of 1924 in 
O, S. No: 21 of 1921, on ihe file of the 
Court of the District Munsif of Cannanore. 

Mr. K. Kuttikrishna Menon, for the Ap- 
pellant. 

Judgment.—This is an appeal from the 
order of the Additional Subordinate Judge 
of South Kanara, dated February 20, 1929, 
allowing an appeal from the order of the 
District Munsif of Kasarged dated Jan- 
uary 16,126, in R. E. A. No. 277 of 1925, an 
application in execution of the decree in 
O. S. No. 21 of 1921, on the file of the 
Court of the District Munsif of Cannanore. 

The appellant in this appeal was the 
petitioner in execution and also the plaint- 
iff in the suit. He obtained a decree for 
a certain amount of money and on his 
application certain property was attached 
and sold in March 1925 in execution, the 
purchaser being himself. The purchase 
money, namely Rs. 780, was not paid by 
him but was set off on. his application to- 
wards the decree amount by the Court, 
and satisfaction to this extent of the decree 
was recorded by the Court. In September 
1925, he applied to the executing Court to 
cancel the sale and also to vacate the 
order setting off the purchase money 
against the decree amount and to restore 
the decree to its original condition, so as 
to enable him to recover the entire decree 
amount from the judgment-debtors. He 
claimed in his petition that it was not 
barred by limitation as he came to know 
only on August 24, 1925, that the first 
judgment-debtor had no interest at all in 
the propertry that was sold. The District 
Munsif was of opinion that, so far as the 
application was one to set aside the sale, 
it was barred under Art. 166 of the Limita- 
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tion Act under which such application 
should be made within 30 days from the 
date of the sale. He found, however, that 
though a stranger auction-purchaser would, 
even if his right to apply for setting aside 
the sale under O. XXI, r. 91, was barred by 
limitation, have the right to file a separate 
suit to set aside the sale and to recover the 
purchase money, the petitioner before him, 
being the decree-holder himself, had no 
such right in view of the provisions of 
8. 47 of the Code of Civil Procedure. He 
then proceeded to express his opinion that 
as the first judgment-debtor had admit- 
tedly no interest in the property sold, the 
decree-holder purchaser had bought noth- 
ing and therefore nothing need be set aside, 
and that without setting aside the sale it 
was open to him to set aside the order 
recording satisfaction to the extent of the 
amount of the purchase money, namely, 
Rs. 780. He was of opinion that as the 
question that he had to decide was really 
one relating to satisfaction of the decree, 
this question which was to be decided by 
the executing Court could be raised in 
an application made within three years 
from the date of the decree, or from the 
date of the previous step in aid of the 
execution. On appeal by the judgment- 
debtors, the Additional Subordinate Judge 
was of opinion that the executing Court 
had no right to set aside the order record- 
ing satisfaction without setting aside the 
sale, because if the sale stands, the order 
recording satisfaction should also stand, 
the one being a necessary corollary 
of the other, It was also conceded before 
him on behalf of the decree-holder-pur- 
chaser’ that the Court sale was not exactly 
a nullity. The learned Subordinate Judge 
also added that where the judgment-debtor 
has no saleable interest in the property, 
the only remedy that the decree-holder 
purchaser has is by an application under 
O. XXI,r, 91, Civil Procedure Code, and 
that the sale could not be set aside by the 
decree-holder purchaser by any other 
means, and asthat remedy by way of an 
application under O. XXI, r. 91, was barred 
by limitation, he had lost his‘remedy. The 
Iearned Subordinate Judge relied on the 
ruling in Muthukumaraswami Pillai v. 
Muthuswami Theran (1), 

There can be no doubt that the order of 
the Subordinate, Judgeisin accordance with 
the ruling in Muthukumaraswami Pillai 
v. Muthuswami Thevan (1) which is relied 

(1) 100 Ind. Oas. 522; 52 M L J 148; 25 L W 232; 
38 M L T84; AJ R 1927 Mad, 394; 50 M 639, 
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upon by him. it was there held that a 
sale in execution of property which sub- 
sequently is found (to be?) not to belong to 
the judgment-debtor is not void, and that 
it does not make any difference whether 
the purchaser is the decree-holder or any 
stranger, It was also held that an appli- 
cation by the decree holder purchaser to 
set aside a sale on the ground that the 
property which he brought to sale under the 
bona fide belief that it belonged to the judg- 
ment-debtor was not really the property 
of the judgmeni-debtor was one which would 
be governed by Art. 166 of the Limitation 
Act. It was further held that the only course 
that was open to the decree-holder-pur- 
chaser on discovering that the property 
sold at his instance by Court and bought. 
by him did not belong to the judgment- 
debtor, is to apply to have the sale set 
aside under O. XXI, r. 91, Civil Procedure 
Code, and that he is not entitled to a larger 
period of limitation merely because the 
main relief sought by him in the subse- 
quent application was further execution of 
the decree. Iam of opinion that in view 
of this ruling the order of the Subordinate 
Judge must be held to be right. 

The appellant’s Advocate has referred 
to several decisions and in particular to 
the recent Full Bench decision in Mocha 
Goundan v. Kotoora Goundan (2), in C. M. 
S. A. No. 54 of 1930. There is, however, 
nothing in this Full Bench decision which 
really helps the appellant in this case. 
What the Full Bench decided was that, 
where a stranger is the auction-purchaser, 
he can have the sale set aside inexecution 
by an application under rr. 89, 90 or 91 of 
O. AKI, and thereupon obtain a refund 
under r. 93 and that where the sale turns 
out to be futile by reason of a finding in 
another suit, theonly remedy which he has 
is by way of a regular suit and not by 
an application under O. XXI, r. 93. This 
does not really help the appellant in this 
case, for, in the first place, he is the decree- 
holder in the suit and he has no right to 
file a separate suit in respect of a ques- 
tion which really relates to the execution 
or satisfaction of his decree, and secondly 
in view of the facts of the present case, 
as he has paid no money into Court, he 
has no right to ask for a refund, The only 
relief he can ask foris to set aside the sale 
or to get the order recording satis faction 
set aside. As regards the first prayer, it 
is barred by limitation and there can be no 

(2) 159 Ind, Oas. 625; (1935) M W N 1023; 42 LW 
666;69 ML J 750; 8 R M521, 
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doubt aboutthis. Asregards the latter prayer, 
there is no provision of law which permits 
the executing Court, once it has recorded 
Satisfaction, to set it aside; there is an 
appeal provided by law from such an 
order and no appeal was preferred. The 
District Munsif, in setting aside the order 
of recording satisfaction made by himself, 
did not purport to act under his powers of 
review. He apparently did so because he 
was of opinion that the sale itself was a 
nullity. This view, however, that the sale 
is a nullity is not correct. The sale stands 
good unless itis set aside and so long as 
the sale stands, is not possible to justify 
the setting aside of the order recording 
satisfaction, Otherwise, it would mean 
that the sale would stand good and never- 
theless the purchaser need not pay any- 
thing. I am therefore of opinion that the 
order appealed from is right. 

I have not had the advantage of hearing 
arguments on the other side because the 
respondents are unrepresented. But in my 
view, though the case of the appellant may 
be a hard one, the hardness of it is mainly 
due to his own negligence, first in not 
making sufficient enquiry about the owner- 
ship of the property which he brought to 
sale, and secondly, in not ascertaining tho’ 
actual facts of the case in time, The 
law gave him a remedy, and if the law 
has fixed a comparatively short period of 
30 days for applying to the Oourt, nothing 
can be done by the Court to relieve him 
from this hardship. It is possible that the 
legislature thought that while a stranger 
would have a longer period of limitation 
for the purpose of seeking aremedy by 
way of a separate suit, a decree-holder, 
when he chooses to purchase the property 
which he himself brought to sale should 
not have as long a period. Whatever that 
may be, I am of opinion, that according 
to the law as it stands, the order of the 
District Munsif setting aside his previous 
order recording satisfaction was rightly 
set aside by the lower Appellate Court. 

The appeal, therefore, fails and is dis- 


missed, 
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RANGOON HIGH COURT 
Special First Civil Appeal No. 204 and 
205 of 1934 
May 2, 1935 
Paar, CO. J. AND Ba U, J. 

V. E. R. M. CHETTYAR Firm AND OTHERS 
—APPELLANTS 
versus 


MUNICIPAL CORPORATION, 
RANGOON- RESPONDENT 

Rangoon Municipal Act (VI of 1922), s. 80(2)— 
Rice Mills in Rangoon District—Assessment on 
contractor's test as basis— Assessment, whether ultra 
vires—"Gross rent’ in s. 80 (21, meaning of— 
Assessment depends upon what tenant might pay as rent 
if he were to pay taxes and owner were to keep 
tenement, 

In assessing rice mills in the District of Rangoon 
the contractor's test ought not to be applied, and 
assessments based upon that principle would be ulira 
tires. Narayanchandra Das v. Chairman, Munici- 
pal Commissioners Panihati (1), Nundo Lal Bose v. 
Corporation for the Town of Calcutta (2), 
Secretary of State v, Municipal Corporation, 
Rangoon (3) and Liverpool Corporation v, Llanfyllin 
Assessment Commitee (4), applied. 

The term “gross value" means the annual rent 
which a tenant might reasonably be expected, 
taking one year with another, to pay for an here- 
ditament, if the tenant undertook to pay all usual 
tenant's rates and taxes and the commutation rent 
charge, if any,and if the landlord undertook to 
bear the cost of the repairs and insurance, and 
the other expenses, if any, necessary to maintain the 
hereditament in a state to command that rent, This 
definition may be taken as denoting the meaning 
of “gross annual rent” in s. £0 (2),Rangoon Municipal 
Act. Secretary of State v, Municipal Corporation, 
Rangoon (3) and Great Western and Metropolitan Rail 
way Companies v. Kensington Assessment Committee 
(5), referred to. ; 

‘In every case the assessment must depend upon 
what the Commissioner determines as the rent 
which a hypothetical tenant might reasonably be 
expected to give for the property if he paid the 
usual tenant's rates and taxes and the landlord 
paid the expenses necessary to enablethe mill to 
earn the rent, It may or may not be that the 
gross annual rent would be equivalent to actual 
agreed rent plusthe sum reasonably expended in 
order that the rent might be obtained, but it does 
not necessarily follow that thesetwo sums would 
be the sume, 

Sp. F. O. A. against an order of the 
Small Cause Court, Rangoon, dated Nov- 
ember 5, 1931. 


Mr. P. B. Sen, for the Appellants. 

Mr, Jeejibhoy, for the Respondents. 

Page, ©. J.—This is an appeal from 
the decision of the Chief Judge of the 
Small Cause-Court, affirming an assessment 
by the Commissioner of the Corporation of 
Rangoon in respect of a rice mill known 
as No. J, Kanaungto, Rangoon. It is com- 
mon ground that the property is liable to 
assessment. The only question which is or 
can be agitated in the present appeal is 
whether “the basis or principle of assess- 
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ment” followed in assessing this mill was 
in accordance with Jaw. The learned Chief 
Judge in the appeal before him found that 
No. 1, Kanaungto, 

“In the foremost mill in Kenaungto creek not 
affected by the tide, and stands on a site which is 
unique in comparison to the other mills situated 
lower down the creek. It must also be remem- 
bered that this mill was in 1931 taken over from 
the Official Liquidator for one and half laes of 
rupees, and leased to Messrs, Moolla Dawood Sons 
& Co, from January 1, 1933, for a period of one 
year at the annual rental of Re? 15,000, the lessee 
being responsible for all repairs, renewal and 
maintenance. Previous to that this mill had been 
leased out to Messrs. Bulloch Bros., Ltd, from 
January J, 1931, at the annual rental of Re. 20,000 
plus the sum of Rs, 10,000 for repairs to the mill 
and machinery.” Lo, 

It was stated before the Commissioner 
that at the time when the present assess- 
ment was made, this mill had been taken 
on lease for Rs. 10,000 for one year, the 
lessee expending the sum necessary for 
repairs, renewals and maintenance. The 
Commissioner assessed the annual value 
at Rs. 2,500 per mensem, and ordered that 
the municipal taxes should be levied 
upon that basis. Now, under s. 80 (2) 
Rangoon Municipal Act (VI of 1922): 

“Annual value” means the gross annual rent for 
which buildings and lands liable} to} taxation may 
reasonably be expected toletfrom year to year, and 
in the case of houses may be expected to let un- 
furnished.” 


There is no doubt that in assessing rice- 
mills in this area the assessment authori- 
ties have flirted with the contractor's test. 
In my opinion, however, to rice-mills in 
the District under considération, the con- 
tractor’s test ought not to be applied, and 
based upon that principle 
be’ ultra vires: Narayanchandra Das v, 
Chairman, Municipal Commissioners, Fani- 
hati (1), Nundo Lal Bose v. Corporation for 
the Town of Calcutta (2), and Secretary 
of State v. Municipal Corporation, Ran- 
goon (3). In Narayanchandra Das v. 
Chairman, Municipal Commissioners, Pani- 
hati (1), it was pointed out that the gross ` 
annual rent must be ascertained by finding 
out the rent at which a hypothetical tenant 
might reasonably be expected to take the 
premises on lease from year to year, and 
that where it is possible to ascertain the 
gross annual rent by finding out and com- 
paring the annual value of other properties 
of a like nature in the District the con- 
tractor’s test ought not to be applied. In 


(1) 57 O 162; 121 Ind. Cas. 483; A IR 193) Cal. 33; 
500 L J 587; O WN 155; Ind. Rul. (1939) Cal. , 

(2) 11 0275. 7 ; 

(3) 10 R 539; 140 Ind. Cas, 821; A I R 1932 Rang, 
169; Ind, Rul, (i932) Rang. il. a 
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Liverpool Corporation v. Lalanfyllin As- 
sessment Committee (4), A. L, Smith, L. J., 
observed that although 

“a certain rate of interest on the capital ex- 
pended in creating the hereditament is by no means 
to be taken as necessarily equivalent to rent which 
a hypothetical tenant would give . . . the 
amount of capital expended is admissible in evidence 
as a criterion by which to estimate that rent in the 
case of works like these (i, e, a public reservoir) 
which are incapable of being compared with other 
hereditaments which form the subject of letting.” 

In Narayanchandra Das v. Chairman, 
Municipal Commissioners, Panihati (1), had 
ocasion to point out that 

“in exceptional cases where the rent that a 
hypothetical tenant might reasonably be expected 
to pay for the holding cannot be ascertained by 
methods which would be efficacious in normal and 
ordinary cases; for example, where the holding con- 
sists of land upon which a Railway, a gas works, 
a catchment area, or a building such as the Bod- 
leian Library at Oxford is situate, rough and ready 
tests alone may be available for ascertaining the 
annual rent that a hypothetical tenant of the 
holding might reasonably be expected to pay, but 
in every case the annual rental value is the basis of 
the assessment.” f h 

In Great Western and Metropolitan Rail- 
way Companies v. Kensington Assessment 
Committee (5), at p. 25*, Lord Buckmaster, 
L. U., stated that 

“The term “gross value” means the annual rent 
which a tenant might reasonably be expected, taking 
one year with another, to pay for an hereditament 
if the tenant undertook to pay all usual tenant's 
rates and taxes and the commutation rent charge, 
if any, and if the landlord undertook to bear the 
cost of the repairs and insurance and the, other 
expenses, if any, necessary to maintain the here- 
ditament in a state to command that rent,” 

This definition may, I think, be taken 
as denoting the meaning of “gross annual 
rent” in s. 80 (2), Rangoon Municipal Act: 
Secretary of State v. Municipal Corporation, 
Rangoon (3). In determining the assessment 
upon the annual valueof No. 1, Kanaungto, 
the Commissioner must take into account 
all the materials at his disposal for the 
purpose of ascertaining what a hypothetical 
tenant might reasonably be expected to 
give as rent from year to year for this rice 
mill. It is necessary therefore to consider 
the method that the Commissioner in fact 
adopted in determining the assessment in 
the present case. In the course of the 
order of assessment the Commissioner has 
stated that: 

“The mill is rented to Messrs. A. G. Das, millers 
at Rs, 10,000 per annum; all maintenance, repairs 
and renewals have, however, to be carried out by the 
lessee,” 

It is, therefore, clear that the lease rent 

(4) (1889) 2 Q B 14; 68 LJ QB 762; 15TLR. 
349; 63 J P 452; £0 L T 667. 

(5) (1916) 1 A O22, 


*Page of (1916) 1 A O—[Ed.] 
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does not represent a reasonable rent of 
the premises. What hasto be fixed under 
the Municipal Act is the reasonable expec- 
tation of rent taking one year with another, 
and not the rentat either the height of a 


-boom period or at the depth of a period 


of depression, but the reasonable rent 
under normal circumstances. I have just 
disposed of appeals against the assessments 
of all rice mills on this creek, and have 
fixed the valuation of 100 ton mills at 
approximately Rs. 2,100 per mensem, The 
outturn of this mill was originally 400 tons 
but is now stated to be 309 tons. 

Rice Mill No. 3 has recently been ranted 
at Rs. 1,500 which has only an outturn of 
8J tons. I have given this case very care- 
ful consideration, and have examined the 
details of the property and the comparative 
statement of rice mills on this creek, Some 
temporary consideration must, I think, be 
given for the abnormal conditions under 
which the rice trade is now being carried 
on, but I do not think there is any jus- 
tification for granting further reduction in 
the valuation of this property as I have 
already reduced it by over 43 per cent. In 
all the circumstances of the case I consider 
the reduced figure of Rs. 250) to be the 
lowest valuation which can reasonably be 
placed on this property. Now, the com- 
parative statement to which the Commis- 
sioner referred does, no doubt, set out what 
the assessment of the rice mills on this 
creek would be if the contractor's test was 
applied, and if I thought that the Com- 
missioner had in fact applied the con- 
tractor’s test in making the assessment 
under consideration, the proceedings would 
have to be returned to him in order thit 
he should assess the property upon the 
proper basis, and not by applying the 
contractor's test. In my opinion, however, 
it is manifest from the termsot the order 
of assessment that the Commission did 
not apply the contractor's test, but made the 
asssssment after taking into consideration 
the circumstances and the assessments relat- 
ing to the other rice mills on the creek, and 
at the same time bearing in mind the 
spezial conditions and circumstances ob- 
taining in connection with the rice mill 
No. 1, Kanaungto, upon which the assess- 
ment had to be made. In following this 
procedure the Commissioner, in my opinion, 
based his assessment upon the right prin- 
ciple, and the appeal therefore must fail, 

{t is advisable, I think, that we should 
add that it was contended on behalf of 
the respondent at the hearing of the appeal 
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that “gross annual rent’ means the actual 
rent payable plusthe expenditure necessary 
to enable the hereditament to command that 
rent. In our opinion, that is not the right 
way to approach the question. In every 
case the assessment must depend upon what 
the Commissioner determines as the rent 
which a hypothetical tenant might rea- 
sonably be ‘expected to give for the 
property if he paid the usual tenant's 
tates and taxes and the landlord paid the 
expenses necessary to enable the mill to 
earn the rent. It may or may not be 
that the gross annual rent would be equi- 
valent to the actual agreed rent plus the 
sum reasonably expended in order that the 
rent might be obtained, but it does not 
necessarily follow that these two sums 
would be the same. Here again, however, 
I do not think that the Commissioner did, 
or purported to, base his assessment upon 
a‘rule of thumb by adding to the actual 
rent the agreed sum for maintenance and 
repairs. It appears to me that he took 
into account the circumstances obtaining 
at the other rice mills on the creek, aad 
then, after considering the special situation 
in: which No. 1, Kanaungto, was placed, 
he came to the conclusion that the gross 
annual rent which a tenant might reason- 
ably be expected to pay for that rice mill 
was .Rs, 2,500 a month, I am of opinion 
that in such circumstances this Court 
would not be justified in holding that the 
Commissioner had adopted a wrong basis 
or' principle of assessment. Whether the 
amount of the assessment was too much, 
too little, or correct, are questions with 
which the Court is not concerned, That 
is a question of fact to be determined by 
the Commissioner subject to a right of 
appeal to the Chief Judge. 


For these reasons, in my opinion, the 
appeal fails and must be dismissed. We 
think that it was not unnatural, having 
regard to the course of the proceedings 
before the Commissioner and the Chief 
Judge that the appellant should have been 
under the impression that the contractor's 
test had” been adopted, and if hs had 
been right in the view which he took of 
the course of the proceedings the appeal 
would inevitably have been allowed. Now 
that the matter has been ventilated, for 
the reason that I have given, we are of 
‘opinion that there is no ground which 
would justify the Court in holding that the 
Commissioner had followed a wrong princi- 
ple in determining the assessment of this 
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rice mill, In these circumstances we make 

no order as to costs. 
Ba U, J—I agree, o. 
D. Appeal dismissed. 


mamane mana 


NAGPUR JUDICIAL COMMISSIONER'S 
COUR 
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Miscellaneous Judicial Case No, 30 of 1935 

July 30, 1935 
GRILLE, J.C. 

HIRALAL AND OTIIERS— RESPONDENTS 
— APPLICANTS 

versus 
Musammat SALUBAI—APPELLANT — 
DerenDANT—NON-APPLICANT 

Civil Procedure Code (Act V of 1908), O. XLVII, 
r, 1—Review—Review by Court of its own judgment 
—Court's function is motto review all evidense— 
‘Facts on the record’, meaning of. f 

Urging various points arising in the evidence for 
re-consideration of a contract in review amounts 
to asking the Court to reviewthe whole evidence 
in the case; this is not the function of the Court 
sitting in review of itsownjudgment. Rukhama- 
bai v. Ganpat (1), distinguished. , 

The expression ‘facts on the record’ means 
facts having a direct relation to the order the Uourt 
was about to make, facts which were actually 
within the Court’s own knowledge and which 
momentaraily escapedits memory. These are facts 
on the face of the record, and not such facts 
which areembedded in ths record, only to be 
brought to light by a discussion and. appreciation 
of the evidence. i . f 

M.J. O. App. for review of this Court’s 
judgment dated December 21, 1934, in 
First Appeal No. 100 of 1933, preferred 
against the decree of the Additional Judge, 
to the Court of the Sub Judge, First Class, 
Nagpur, dated April 20, 1933, in Civil Suit 
No. 54 of 1931. | 

Mr. R. N. Padhye, for the Applicants, 

Order.—In this application for review 
against the judgment of this Court in 
First Appeal No. 100 of 1233, dated Decem- 
ber 21, 1934, the applicants profess to 
rely on the ruling in Rukhmabai v. Gan- 
patrao (1). The contention is that this 
Oourt has missed numerous points of im- 
portance on the record and should, there- 
fore, review its own judgment. ; 

The application in review is voluminous 
and resembles more a first appeal. The 
leerned Counsel for the applicants has 
placed too far wide interpretation on Rukh- 
mabai v. Ganpatrao (1) inconsidering that he 
is entitled to urge various points arising 
in the evidence for reconsideration. What 
he is now asking the Court to dois prac- 
tically to review the whole evidence in 

(1) 28 N LR 221; 140 Ind. Oas. 409; AIR 1932 
Nag. 177; Ind, Rul. (1932) Nag. 150, 
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the case ; this is not the function of the 
Court sitting in review of its own judg- 
ment. In Rukhmabai v. Ganpatrao (1) 
what the Judge in the Court of the Addi- 
‘tional District Judge, Bhandara, did was 
to pass an order refusing to grant the 
defendant an extension of time for the 


payment of a preliminary decree in order- 


to make the decree final. Immediately the 
order was written, the Judge realised 
that there existed a circumstance which 
would lead him to alter his decision and, 
which had escaped his attention, namely 
the fact that quite a substantial portion 
of the decree had been paid by the de- 
fendant, and being unfortunately unable 
to tear up the other (which had not pro- 
mulgated) as it had been written on the 
order-sheet, he directed the parties to ap- 
pear at a subsequent date, on which date 
an application in review was filed and 
also the whole balance of the amount due 
paid. The Judge in fact invited the de- 
fendant to putin an application in review 
as the only way out of an impasse which 
he had unfortunately created. The head- 
note in that case an omission to consider 
important facts which are on the record, 
being analogous toa mistake apparent on 
the face of the record, is a suffisient rea- 
son for entertaining an application for 
review under O. XLI, r. 1, of the Civil 
Procedure Code, must be read along with 
the accompanying words in the body of 
the judgment. The pertinentsentence is this: 

“If an omission to notice one particular provision 
of law is a satisfactory ground for entertaining 
an application for review [the reference is to 
Chhajju Ram v, Neki (2:] which thas been pointed 
out by the applicant, much moreso is the omission 
to consider important facts which are on the record 
and whichj{the Judge himself immediately on pass- 
ing his order realized that he had overlooked.” 

These remarks were certainly never 
intended to apply toaseries of arguable 
points none of which go to the root of the 
matter and which were before the Judge 
at the time when the case was argued and 
the evidence appreciated. The facts on 
the record in Rukhmabai v. Ganpatrao (1) 
were facts having a direct relation tothe 
order the Court was about to make, facts 
which were actually within the Court’s 
own knowledge and which momentarily 
escaped its memory. These are facts on 
the faceof the record, and not such facts 
as are urged now, which to pursue the 

(2) 3 L 127; 72 Ind, Cas, 566; 39 M L T 295; 26 
OWN 697; 41 PL R 1992; 3 PL T 430: A 
IR 1922P O 112; 16 L W 37; 17 P W R 1922; 
43 M LJ 332; 24 Bom. L R 1238;4 UP LR (PO) 
99; 36 O LJ 459; 49 IA 144 (PO) 
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same metaphor, may be said to be embed- 
dedin the record and only to be brought 
to light by a discussion and appreciation 
of the evidence. 

No case for review, therefore, has been 
made out and the application is dismissed. 

D. Application dismissed. 





LAHORE HIGH COURT 
Civil Miscellaneous Petition No. 747 of 1934 
February 22, 1935 
Young, O. J. AND DIN MOHAMMAD, J. 
BAKHSHISH SINGH AND OTHERS— 
DEFENDASNTS—PETITIONERS 
Versus 
MAKHAN SINGH AND OTAERS — 
PLAINTIFFS AND DEFENDANTS — OPPOSITE 
PARTIES 

Abatement—Plaintiff having separate cause of 
action against every person having specified shares 
in property in dispute—All persons joined—One 
dying and legal representative not impleaded—Suit, 
whether abates in toto. | 

Where the plaintiff has a separate cause of action 
against every person who has a specified share 
in the property in dispute, and joins all such 
persons as defendants in one suit, only because 
the ground of attack and defence being common, 
the law permite him todo so with a view to 
avoid multifariousness in fact, he claims a separate 
relief against each one of them and if any one 
of them dies and his representatives are not im- 
pleaded, the plaintiff loses his remedy against that 
defendant alone and not against others. The test 
in such cases is whether the plaintiff will be de- 
barred from seeking his relief against those per- 
sons in a separate suit whom he does not join 
in the previous suit. If so,the suit or appeal 
would abate in toto in the circumstances mentioned 
above. If not, the abatement will be limited to 
the share of those defendants only who are not 
on the record. Ifthe plaintiff's suit could proceed 
in their absence, it should be dismissed in toto if 
after their death, they csasel to exist on the 
record. Sant Singh v. Gulab Singh (1) and Baldeo 
Singh v. Ramji Das (2), relied on. 

C. Misc. P. from the judgment of Young, 
O.J. and Din Mohammad, J., dated July 
13, 1934, reported in 152 Ind. Cas. 827, 


Messrs. Nand Laland L. C. Mehra, for 
the Petitioners. 

Mr. J. L. Kapur, for the Opposite Par- 
ies. 
: Din Mohammad, J.—This is an applica- 
tion for review of the judgment and decree 
passed by us in Civil Appeal No. 3094 of 1927, 
on July 13, 1934. The dispute in this case 
relates to the property left by Musammat 
Malan, widow of Balaqa Singh. On ‘er 
death the entire property held by her was 
mutated in the names of Bulaga Singh's 
reversioners in specified shares. This pro- 
perty had originally descended from Jodh 
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Singh who had married three wives: Mu- 
sammat Desan, Musammat Jaungean and 
Musammat Jian. Musammat Jian left two 
sons who died issuelese. The sons by the 
other two wives of Jodh Singh, however, had 
sons and the present dispute lies between 
their descendants. : 

The deceased Bulaqa Singh belonged to 
the group of Musammat Desan's progeny 
to which group the plaintifs in this case 
also belong. The defendants belonged to 
the group of Musammat Jaunsan’s pro- 
geny, On July 5, 192), the plaintiffs 
instituted a suit against the defendants 
Jaying claim to the entire property left by 
Musammat Malan on the basis of Chunda- 
wand rule of succession. They alleged that 
they along . with the defendants were in 
joint possession of the land measuring 1,653 
kanals 18 marlas situate at village Rosa 
in the District of Sheikhupura, and in 


separate possession of the land measuring . 


645 kanals 16 marlas at a village of the 
same name in the District of Lahore, while 
the defendants were in unlawful possession 
of 629 kanals 18 marlas of land at the 
former village. On this basis they claimed 
a mere declaration as regards 1,653 kanals 
18 marlas in the District of Sheikhupura, 
and 645 kanals 16 marlas in the District 
of Lahore, and sought possession of 629 
kanals 18 marlas of land in the District of 
Sheikhupura. Their suit was dismissed 
by the Subordinate Judge, but was decreed 
on appeal with the result that the plaintiffs 
were given possession of 629 kanals 18 
marlas of land while exclusive title to the 
rest of the land was upheld. 

On October 10, 1934, the present applica- 
tion for review of our judgment and decree 
was made by the respondents in the appeal 
before us on the ground, among others, that, 
long before the hearing of the appeal, two 
of the respondents, namely, Fauja Singh 
and Karam Singh, had died, and as their 
legal representatives had not been brought 
on the record at all, the whole appeal had 
abated and could not therefore be heard 
or accepted on July 13, 1934. Notice was 
jssued to the appellants on this ground 
alone. It is to be regretted that this 
matter was not brought to our notice at 
the hearing of the appeal, which has neces- 
sitated this further waste of time. 

Counsel for the petitioning respondents 
strenuously contends that as no partition of 
the land had taken place among the parties 
to the suit, the effect of not bringing the 
legal representatives of the deceased re- 
spondents on the record was that the whole 
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appeal abated and that it should have been 
dismissed in toto on that ground. Counsel 
for the successful appellants on the other 
hand maintained that as the. shares of the 
defendants in the property in suit had 
been well defined, the appeal in these 
circumstances abated qua those respon: 
dents only whose representatives were not 
impleaded and not gua others against 
whom the decree made by us is quite valid 
and binding. In support of his contention 
he relies on Sant Singh v. Gulab Singh (1) 
and Baldeo Singh v. Ramji Das, 124 Ind. 
Cas, 675 (2). In Sant Singh v. Gulab Singh 
(1) a case where X sold immovable pro- 
perty to A, B, O and D in equal shares, and 
the reversioners of X had instituted a suit 
for a declaration that the sale should not 
affect their reversionary rights after the 
vendor's death—the suit had been dismiss- 
ed and the plaintif had appealed and 
during the pendency of the appeal, one of 
the vendees had died whose representatives 
had not been brought on the record within 
time, it washeld by a Full Bench of this 
Court composed of five Judges that as the 
interest of the deceased respondent in the 
subject-matter of the appeal was separate 
from these of the surviving respondents 
(the shares having been defined in the 
sale-deed), and as it could not be said that 
the decree of the Appellate Court, if in 
favour of the appellants, would prove 
ineffective or inconsistent with that part of 
the lower Court's decree which had become 
final upon the abatement of the appeal 
qua the deceased, the appeal did not abate 
in its entirety, but could proceed against 
the surviving respondents. In Baldeo Singh 
v. Ramji Das, 124 Ind. Cas. 675 (2), Sant 
Singh v. Gulab Singh (|) was followed and 
it was laid down by Jai Lal, J., that where 
the right of the deceased party was ascer- 
tained or ascertainable and was not joint 
with the surviving parties in the sense 
that they were not entitled to sue or liable 
to be sued in the absence of the others, 
then the suit or the appeal could not abate 
in its entirety on the death of one of the 
parties. 

The principle enunciated in these 
authorities appears to be based on the. 
assumption that the plaintiff in such 
cases has a separate cause of action 
against every person who has a spe- 
cified share in the pioperty in dispute, 


(1) 10 L7; 114 Ind. Cas. 417; A I R 1928 Lah, 572; 


30 PL R 443 (FB) 
(2)121Ind Oas 675; A TR 1930 Lah, 126; Ind. 


Rul. (1930) Lah, 547. 
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and joins all such persons as defendants 
in one suit, only because the ground of 
attack and defence being common, the law 
permits him todo so with a view to avoid 
multifariousness. In fact, he claims a 
separate relief against each one of them 
and if any one of them dies and his repres- 
entatives are not impleaded, the plaintiff 
loses his remedy against that defendant 
alone and not against others. The test in 
such cases is whether the plaintiff will be 
debarred from seeking his relief against 
those persons in a separate suit whom he 
does not join in the previous suit. If so, 
the suit or appeal would abate in toto in 
the circumstances mentioned above. If 
not, the abatement will be Jimited to the 
share of those defendants only who are not 
on the record. If a plaintiffs’ suit could 
proceed in their absence, there is no reason 
why it should be dismissed in toto if after 
their death, they ceased to exist on the re- 
cord. 

Applying this principle to the present 
case, we find that the defendants’ shares 
in the land in suit were specified in the 
mutation that followed Musammat Malan's 
death and the plaintiffs could choose to 
oust any one of them they liked and allow 
those whom they did not want to disturb, 
to retain their shares in the land. In 
other words, they could lodge separate suits 
against each of these defendants and 
obtain the relief sought for. The elimina- 
tion of some of them from the record should 
not, therefore, affect the plaintiffs’ 1emedy 
against these that exist on the record and 
the decree passed in their favour cannot 
therefore be a nullity as against them. 

We, therefore, accept this application for 
review to this extent that the dismissal of 
the plaintiffs’ suit by the Court below 
against Fauja Singh and Karam Singh 
shall be upheld, and the plaintiffs’ appeal 
against that portion of the decree shall 
stand dismissed. The rest of the decree 
passed by us will remain intact. As the 
petitioners have succeeded only partially 
and were guilty of grave negligence in not 
raising this objection at the proper time, 
we will not allow them any costs of these 
proceedings. 

D. Application partly accepted. 
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CALCUTTA HIGH COURT 
Civil Appeals Nos. 212 and 218 of 1931 
May 20, 1935 
Gua AND Lopar, JJ. 

SATYA CHARAN SRIMANI AND OTHERS 

— APPELLANTS 
versus 
RAMKINKAR BANERJI AND OTHERS — 


— RESPONDENTS. 

Deed—Construction—Intention should be gathered 
from document—Document to be read as whole— 
Liabilities of onerous nature on one party—Covenant 
should be strictly construed--Transfer of Property 
Act (IV of 1882), s. 58 (e)—English mortgage—Co- 
venant for payment of rent and royalty by mort- 
gagor—In case mortgagor pays interest regularly, 
mortgagee not to ask for money within certain 
period—Mortgagor to remain in possession—Held, 
whole right, title and interest did not pass and transac- 
tion did not amount to an English mortgage. 

The intention of the parties concerned has to be 
gathered from the documents as they stand, taking 
all the provisions contained in the same together, 
The real nature of a transaction must always be 
carefully looked into as the mere form of the in- 
strument is a very delusive guide. In construing 
documents which purport to impose liabilities of a 
very onerous nature on one party to the same, the 
covenant on which such liability is based must be 
strictly construed, and effect should be given to 
all the parts of the document, 

In a mortgage of a leasehold property, the deed 
provided that the rent and royalty were to be paid 
by the mortgagor. The mortgagee was not to ask 
for the money within «certain period, if the mort- 
gagor paid the interest stipulated regularly and the 
mortgagor was entitled to remain in possession of 
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_ the mortgaged property and to carry on the colli- 


ery business therein ; 

Held, that it was impossible to hold that the whole 
of the right, title and interest of the mortgagor in 
the property passed to the mortgagee by virtue of 
the mortgage and that the transaction was not an 
English mortgage as contemplated by s. 58 (e) 
Transfer of Property Act. Bengal Nationl Bank, 
Ltd, v. Janaki Nath Ray (1), distinguished. 

C. A. from the original decrees of the 
Additional Sub-Judge, Burdwan, dated 
April 20, 1981. 

Messrs. Sarat Chandra Bose, Kamala- 
ksha Bose, Biraj Mohan Roy, Narendra 
Kumar Bose, A. K. Roy, U. C, Laha, Anil 
Chandra Ganguli and Ajendra Nath Dutt, 
for the Appellants, 

Messrs. Baidyanath Banerji, Susil Ch- 
andra Sen, Mukttpada Chatterjee, Gopendra 
Kr. Banerji and Dutjendra Nath Dutta, 
for the Respondents. 

Guha, J.—These two appeals have arisen 
out ofa suit in which the plaintiff-respon- 
dentin this Court claimed Rs, 27,867-14-0 
as the minimum royalty, cesses 
and priceof coal, from the defendants 
in the suit, basing the claim on akabuliat 
executed on June 3, 1908 (Ex. 81 in the 
case), evidencing alease for 999 years of 
underground right in Chak Shitalpur in 
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Lot Gopinathpur. The history of title of 
the plaintiff as lessor on which the claim 
in suit was founded, was given in detail 
in the plaint, and has been set out in the 
judgment of the trial Court against which 
these appeals are directed. It is not 
necessary for the purpose of these appeals to 
consider the materials relating to the accrual 
of the plaintiff’s title as lessor, as indicated 
in the different documents filed in Court 
entitling him to claim the amount sought 
to be realised by him in the suit. In 
the written statement filed by the contest- 
ing defendants the statements made by 
the plaintiff as to the devolution of interest 
and accrual of his title were not specially 
denied or controverted; and no issue was 
raised on the question of the plaintiff's 
title as lessor, The plaintiff's claim was 
resisted by the mortgagees of the interest 
created by thelease and the transferees 
from the mortgagees in respect of the 
underground rights in Ohak Shitalpur, 
defendants Nos. 2,5, 6 and 7. 

The defence of defendant No. 2 in the 
suit does not require consideration in 
view of the position that in these appeals 
it was conceded on behalf of ths plaintiff- 
respondent, that defendant No. 2 was not 
liable either jointly or individually for 
any part of the claim in suit. Defendants 
Nos. 2,5 and 6 denied liability and denied 
the plaintiff's statement inthe plaint that 
they were in possession. On the pleading 
of the parties concerned, the material 
issue raised for determination inthe suit 
was issue No.7: 

“Whether defendants Nos. 2, 5, 6 and 7 are 
necessary parties to the suit? Whether they are in 
possession of the mortgaged property? Are they or 
any of them liable for the dues or any part of 
the dues of the plaintiff” 

The Additional Subordinate Judge of 
Asansol, by whom the suit was tried, passed 
a decree on the basis of minimum royalty 
as given in Sch. II of the plaint, holding 
defendants Nos. 2, 5,6 and 7 liable jointly 
and severally to the plaintiff. As the 
Judge in the trial Court has observed in 
his judgment, the point that was “very 
much debated” before him was this : 

“Whether the mortgagees and their transferees, 
the contesting defendants in the suit were liable 
for the plaitifi's claim for minimum royalty, etc,” 

The debate centred round the question 
whether the two mortgages executed on 
May 1923 (Exs. 2 and 5), were English 
mortgagees or not. The decision of the 
trial Court on the question whether the 
mortgages were English mortgages or not, 
was in favour of the plaintiff, the Subordi- 
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nate Judge held that on the footing that © 
they were English mortgagees or their 
transferees were liable to the plaintiff in 
the suit, On the question of possession, 
the finding of the Court below was also in 
favour of the plaintiff; it hasheld that 
there was evidence on the record indicat- 
ing possession of the mortgagees or their 
transferees. This finding on evidence on 
the question of possession was not relied 
upon by {the plaintiff-respondent in this 
Court ; and it was conceded inthe course 
of argument of these appeals that there 
was nosuch evidence of possession on the 
record, as could support the view indicat- 
ed bythe Court below in its judgment. 
The basis of the decision holding defend- 
ants Nos. 2,5,6 and 7 jointly and sever- 
ally liable for the claim made by the 
plaintiff in thesuit was that the two mort- 
gages under which “these defendants 
claimed to be the mortgagees were English 
mortgages, and that on the authority of 
the decision of this Oourt in Bengal 


National Bank, Lid. v. Janki 
Nath Roy (1) a mortgagesin an Eng- 
lish form of mortgage, in whom 


the entire interest of the mortgagor is trans- 
ferred and who becomes the owner of the 
mortgaged property, to all intents and 
purposes, takes upon himself the liability 
for rent. Defendant No.7 has appealed to 
this Court from the decision and decree 
passed by ths trial Court; and there isa 
separate appeal by defendants Nos. 2, 5 
and 6. The appeal by defendant No.7 is 
Appeal from Original Decree No. 212 of 
1931 the other appeal is No. 218 of 1931. 
As already noticed, the plaintiff-respondent 
has not pressed his claim against defen- 
dant No. 2. 

The main question in both these appeals. 
is whether the mortgages in question 
evidenced by the documents Exs. 2 and 5 
are the mortgages in English form or 
English mortgages as contemplated by 
8.93 (c) Transfer of Property Act. The 
documents, although executed on the same 
date, are not exactly alike in stipulations, 
provisions and the covenants contained in 
the same and they have to be considered 
separately for the purposes of the two 
different appeals to this Court. The essen- 
tials of an English mortgage have been 
stated by the Judge in the Court below; 
the three essentials are: 1. That the mort- 
gagor binds himself to repay the mortgage 
money on a Certain date. 2, Thatthe pro- 

(1) 5: O 813; 104 Ind, Cas, 484; AI R 1927 Oal. 725; 
31 O W N 973, 
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perty mortgaged is transferred absolutely 
tothe mortgagee. 3. That such absolute 
transfer is made subject to a proviso that 
the mortgagee will reconvey the property 
to the mortgagor upon payment by him of 
the mortgage money on the date on which 
the mortgagor bound himself to re-pay the 
same. Inthe mortgage Ex. 5, under which 
defendant No.7, the appellant in appeal 
No. 212 claims, there are undoubtedly 
certain stipulations satisfying the three 
essentials of an English mortgage. There 
were in addition the definite provisions 
stated below, contained in the document : 

“It is hereby expressly agreed by and between the 

arties hereto, notwithstanding anything herein 
Before contained to the contrary that if the mort- 
gagor pays interest payable under these presents 
to the mortgagee regularly on the day and in tha 
manner hereinbefore applied for the payment 
thereof, then the mortgagee shall not recall the 
mortgage money until the eighteenth day of May, 
One thousand nine hundred and thirty-three.” 


There was further this express stipulation 
contained in the document Ex.5 in regard 
to the payment of rent and royally as 
claimed inthe suit by the plaintiff by the 
mortgagor, namely that the mortgagor 

“shall, during the subsistence of the security, pay 
all rents, royalty, casses, taxes, rates, assessments 
and impositions which now are or hereafter may 
be payable in respect of the said premises .....” 

These covenants mentioned above con- 
tained in the mortgage must be taken into 
consideration for the purpose of arriving 
at the decision that the mortgage was an 
Erglish mortgage as contemplated by 
s. 58 (e), Transfer of Property Act. The 
document Ex. 2 in the case under which 
defendants Nos. 5 and 6 claim, has to be 
considered next. In this mortgage there 
was no covenant for repayment on a certain 
date, and one of the three essentials of an 
English mortgage was therefore undoubted- 
ly wanting. There were, of course, words 
used in the document supporting the 
position that there was an absolute transfer 
by the mortgagor and a provision for re- 
transfer to the mortgagor. There was the 
definite stipulation for payment of rent and 
royalty by the mortgagor, contained in 
these words : 

“He the mortgagor shall and will as long as money 
shall remain due and owing on the security of 
these presents, regularly and in due course pay the 
rates and royalty reserved by and shall duly 
observe and perform the several covenants and 
conditions contained in the hereinbefore recited 
Potta or lease.” 

On the position indicated by the pro- 
vision contained in the document Ex. 2 the 
question has to be decided whether it was 
an English mortgage as contemplated by 
law applicable to this country. There can 
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be no question that the provisions contained 
in the documents referred to above are not 
such as could lead to the conclusion that 
the transaction evidenced by the same were 
an English mortgage as contemplated by 
s. 58 fe), Transfer of Property Act. The 
intention of the parties concerned has to 
be gathered from the documents as they 
stand, taking all the provisions contained 
in the same together. Asit has been said 
the real nature of a transaction must always 
be carefully looked into as the mere form 
of the instrument is a very  delusive 
guide. In construing documents which, 
according to the plaintiff in the suit, the 
respondent in this Oourt, purport to 
impose liabilities of a very onerous 
nature on one party to the same, the 
appellants, the covenant on which such 
liability is based must be strictly con- 
strued, and effect should be given to all 
the parts of the document. 

In view of the above rules of construc- 
tion it is not possible to hold that the 
mortgages evidenced by the documente, 
Exs. 2 and 5in the case were such mort- 
gages or transfers with reference to which 
it could te held that the mortgagees who 
were notin possession of the mortgaged 
premises were liable to satisfy the claims for 
rent orroyalty as made by the plaintiff in 
the case before us, The decision of this Court, 
Bengal National Bank, Ltd. v. Janki Nath 
Ray(l) relied upon by the Court below, and 
on which very strong reliance was placed 
in support of the case for the plaintiff- 
respondent in this Court can have no 
application, regard being had to the prc- 
visions contained in the documents Exs, 2 
and 5 to the facts of the case before 
us, In the case before us, the mortgages 
are not English morigages; the mortgagor 
covenanted with the mortgagees for pay- 
ment of rent and royalties. There was 
the express covenant in the mortgages for 
payment of rent and royalty by the mort- 
gagors; and no liability could be imposed 
upon the defendants Nos. 5, 6 and7 onthe 
authority of the decisionin Bengal Natio- 
nal Bank, Ltd. v. Janki Nath Ray (1), ref- 
erred io above, and on no other basis 
whatsoever, as the finding as to posses- 
sion of the mortgaged property as indicated 
in the judgment of the Court below, was 
not supported by the plaintiff-respondent 
in this Court on the evidence in the case, 

The conclusion arrived at as indicated 
above is that the mortgages evidenced by 
the documents, Ex, 2 and 5 in the case 
were not English mortgages as contemp, 
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lated by s. 58 (e), Transfer of Property 
Act, and that liability for rent cr royalty 
as claimed in the suit could not be fixed 
on the contesting defendants Nos. 2, 5, 6 
and 7, the appellants in this Court, on 
the basis of those morlgages or any other 
basis, regard being had to the provisions 
contained in those mortgages. The appeals 
must be allowed and the plaintiffs suit 
so far asit related to claim against the 
defendants Nos. 2,5, 6 and 7 must be dis- 
missed. It may be mentioned that in sup- 
port of the appeals to this Court some 
other questions were submitted for our 
consideration. It is not necessary for the 
purposes of these appeals to go into these 
questions but it may be mentioned that 
so far the question whether the settlement 
which was the subject of the mortgages 
evidenced by documents Ex. 2 and 5 was 
a lease or not, the question whether an 
assignment ofa lease by way of an Eng- 
lish mortgage did or did not by itself 
create a liability on the mortgagee in res- 
pect of royalty as fixed by the lease, are 
concerned, I do not see any reason to 
differ from the definite expression of opi- 
nion as contained in the judgment of this 
Court in Faia Krista Pal v. Jagannath 
Marwari (2). 

In the result, the appeals are allowed : 
the decision and the decree passed by 
the Court below on April 20, 1931, so far 
as they fix any liability on defendants 
Nos. 2,5,6 and 7 in the suit out of which 
these appeals have arisen, are set aside 
and the plaintiffs claim in suitso faras 
it related to the liability of these defend- 
ants is disallowed, thesuit being dismiss- 
ed so far as these four defendants are con- 
cerned. The defendants-appellants in this 
Court are entitled to get their costs in the 
litigation, including the costs in these ap- 
peals from the plaintiff-respondent. 

Lodge, J.—I agree. The only question 
for our decision is whether defendants 
Nos. 2, 5, 6 and 7 are liable as mortgagees 
for the arrears of royalty, cesses and price 
of coal. It was conceded by the Advocate 
for the respondent that these defendants 
were never in possession of the colliery 
in the period for which arrears are claim- 
ed. The suit was decreed against defend- 
ants Nos. 2,5,6 and 7 on the ground that 
the mortgages in favour of Jogendra Lal 
Mukherji and Satya Charan Srimani were 


(2) 59 O 1314; 140 Ind. Cas. 788; A I R 1932 Cal. 


774; 36 O W N 709; 550 L J 187; Ind. Rul. (1933) 
Cal. 36. 
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English mortgagees as defined in s. 53 (e) 
Transfer of Property Act. 

The Subordinate Judge, relying on Ben- 
gal National Bank, Ltd. v. Janki Nath (1), 
held that the mortgagees were liable for 
the arrears irrespective of any question 
of possession. The Advocetes for the ap- 
pellants have argued firstly that the mort- 
gages in question are not English mortgages 
as defined in s. 58 (e), Transfer of Pro- 
perty Act, and secondly, that even if they 
are English mortgages as so defined, the 
mortgagees, not being mortgagees in pos- 
session, are not liable for arrears of royal- 
ty, cess, etc. The Advocate for the res- 
pondent has argued that the mortgages 
are English mortgages; and that 
in consequence the mortgagees and 
transferees from the morigagees are 
liable for arrears of royalty, cess, ete, 
irrespective of any question. The doctrine 
that the mortgagee of a leasehold property 
under an English mortgage is liable for 
the rent whether he enters into possession 
of the property or not, is derived from 
the Transfer of Proparty Act, and from 
the decision in Bengal National Bank, Ltd. 
v. Janaki Nath Ray (1). In that case 
Rankin, C. J., adopted the reasoning of 
Dallas, O, J, in Williams v. Bosanquet 


(3), which runs as follows : 

“The assignment of a lease for the whole term, 
whether: absolute or subject to a proviso for 
re-assignment ina certain event is as far as con- 
cerns the interest to be tarnsferred precisely the 
same and the assignment as in the present case 


is of all the right, title and interest of the assignor | 


inthe lease assigned. So completely does the 
interest pas3 from the one and vest inthe other that 
there isa covenant to re-assign when the money 
shall be repaid. The whole interest is, therefore, 
aasigned and the whole is to be re-assigned, It 
vests inthem absolutely till such reassignment in 
the party who is to reassign and is not less 
absolute because by agreement between the im- 
mediate parties to which the lessor is no party, 
the assignor may, in any event which may or 
may not happen, entitle himself to a reconveyance 
by the money being repaid.” i 

Rankin, ©. J., held that that reasoning 
is equally valid in India and that in 
India the lessor parts with his ‘‘whole 
estate under an Eaglish mortgage”. These 
are essentials of an English mortgage as 
defined in s.58 (e) Transfer of Property 
Act, viz, (1) that the mortgagor binds 
himself to repay themortgage money on a 
certain date; (2) that the property mortg- 
aged is transferred absolutely to the 
mortgagee, and (3) that such absolute 
transfer is made subject to a proviso that 
the mortgagee will reconvey the property 

(3) (1519) 1 Br. & B 238;3 Moore 50); 21 R R 
5 85. =. 
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- of the whole interest of 
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to the mortgagor upon payment by him of 
the mortgage money as agreed. The 
reasoning of Dallas, O. J., in Williams v. 
Bosanquet (3) quoted above, is based on 
the second and third of these esentials and 
would apply equally to anomalous mort- 
gages which possessed these two features. 
It is not necessary, therefore, for us to 
determine whether the mortgages in quest- 
ion are English mortgages as defined in 
s. 58 (e). We have merely to decide whe- 
ther by these mortgages, the whole of the 
right, title and interest of the mortgagor 
in the property so mortgaged passed to 
the mortgagees by virtue of the transac- 
tion, 

The Advocates for the appellants have 
con'endedthat in view of the provisions 
of the Transfer of Property Act, aud in 
view ofthe covenants in the two mortg- 
ages the whole of the right, title and 
interest of the mortgagor in the property 
mortgaged did not pass to the mortgagees. 
It was argued that the definition of a 
mortgage in the Act and the provisions of 
the Act astothe rights and liabilities of 
mortgagor and mortgagee are wholly in- 
consistent withthe view that the whole of 
the right, title and interest of the mortg- 
agor passes to the mortgagee. It was 
contended that inno mortgage in British 
India to which the provisions of the Trans- 
fer of Property Act applies, does ownership 
of the property passtothe mortgagee. It 
js unnecessary in the present cise to 
determine so general a question. In Fala 
Krista Pal v. Jagannath Marwari (2), 
another Bench of this Court, of which one 
of us was a member found great difficulty in 
applying the reasoning of Rankin, ©. J. in 
Bengal National Bank, Ltd. v. Janaki Nath 
Ray (1),in its entirety to mortgages in 
British India, and pointed out that in view 
of the other provisions of the Transfer of 
Property Act, an English mortgage in 
India can hardly be regarded asa transfer 
of the entire estate of the mortgagor to the 
mortgagee inspite of the definition of an 
English mortgage ins. 58 (e) of the Act, 
We share the doubt expressed in Fala 
Krista Pal v, Jagannath Marwari (2), and 
the arguments placed before us have 
served ratherto strengthen than to remove 
that doubt. 

In the present case, however, the express 
covenants in the two mortgages seem to 
us inconsistent with an absolute transfer 
the mortgagor to 
the mortgagess. The mortgage-deed with 
which the appell:at in Appeal No. 212 is 
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concerned is Ex. 5 of the lower Court's 
record, Itis true that the deed in question 
purports to grant, convey and assure to the 
mortgagee and to his use for ever the entire 
interest of the mortgagor in the eight 
annas share of the property of the sub- 
lease subject to a proviso that if the 
mortgagor shall on May 18, 1928, re-pay to 
the mortgagee the dues of the latter under 
the deed, the mortgagee will re-convey, 
re-transfer and re-assign the said mortgaged 
premises tothe mortgagor. But the same 
document also provided that the mortgagor 
shall be liable to pay the rents and royalties 
and that it shall be lawful for, but not obliga- 
tory upon, the mortgagee to pay and 
deposit the samein case of default by the 
mortgagor. It also provided that if the 
mortgagor pays the interest on the loan 
regularly onthe day and in the manner 
agreed upon, the mortgagee sùall not re- 
call the mortgage money until May 18, 1933. 
It further provides that the mortgagor 
will be entitled to remain in possession of 
the mortgaged premises and to carry on 
colliery business therein. In view of these 
provisions it seems to us impossible to 
hold.that the whole of the right, title and 
interest ofthe mortgagor in the property 
passed to the mortgagee by virtue of the 
mortgage. 

Similarly in Ex. 2, the mortgage deed, 
with which Appeal No, 218 is concerned, 
it is agreed that the mortgagor shall 
remainin possession of the mortgaged 
property and be entitled to work a colliery. 
therein and that he shall be liable to pay 
rents and royalties and that it shall be 
lawful but not obligatory upon the mort- 
gagee to pay rents and royalties in case 
of default of payment by the mortgagor. 
We are of opinion in this case also that 
the whole of the right, title and interest of 
the mortgagor did not pass to the mort- 
gagee by virtueof the mortgage. I agree, 
therefore, that the appeals must be al- 
lowed. 

D. Arpeals allowed. 


——— 


MADRAS HIGH COURT 
Civil Appeal No. 338 of 1931 
August 9, 1935 
VARADAOHARIAR AND STODART, JJ, 
De. S. MUNISAMI NAIDU AND oruzes— 
DEFENDANTS—A PPELLANTS 
versus 
G. THANDVARAYA MUDALIAR— 
PLAINTIFEF— RESPONDENT 
Evidence Act <I of 1872),s. 91—Contract in writing 
between A and B—Oral evidence to prove that O wag. 
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also really a party — Admissibility—Partnership— 
Building contract — Agreement by contractor to pay 
third person a share of profits ‘as soon as final bill is 
ready’—Suit for accounts and share—Cause of action 
—Suit before disputes between contractor and owner 
are settled—Maintainability. 

Where a contract in writing was entered into 
between A and B and A sought to prove by adducing 
oral evidence that the contract was in reality between 
him on the one part and B and C on the other and 
that C was also therefore liable on the contract ; 

Held, thatthe evidence was admissible, Venkata- 
subbiah Chetii v. Govindarajulu Naidu (1), relied on. 
Lakshmi Bai v. Keshav Annaji (2), followed, 
Sornalinga Mudali v. Pachi Naicker (3), distin- 
guished, ` 

A contract of partnership between A and B relating 
to the construction of a railway which B had under- 
taken, provided as follows: ‘As soon as the final 
pill is ready, after deducting all the expenses, 
Iagree to pay you one-third of the profits’, The 
final bill was prepared in 1927 but there were dis- 
putes between B and the Railway Company and these 
were settled by the Court only in 193i. A suit for 
rendition of accounts and one-third share of the 
profits was instituted by A against B in 1928. B con- 
tended that the suit was premature ; 

Held, that the cause of action for rendition of ac- 
counts was differentfrom the cause of action for 
ascertainment of the exact amount due to the plaintiff 
and the suit was not premature. 

Dictum,—In the interests of all parties, especially 
if the plaintifis' right itselfis denied is will be best 
that an action of this kind is’brought as soon as the 
werk iscompleted rather than that it should be 
indefinitely delayed pending settlement between the 
original contractor and the Company. 


A. against the decree of the Court of the 
Subordinate Judge, Ottapalam, in O. S. 
No. 1 of 1928. 


The Advocate-General and K. G. Sri- 
nivasa Ayyar, for the Appellants. 

Mr. S. Doraisamy Ayyar (with him 
Messrs. V. Subramani Ayyar and C. D. 
Venkataramanan, for the Respondents. 

Judgment.—This is an appeal by the 
defendants against a decree directing 
certain accounts to be taken and awarding 
to the plaintiff one-third share of the profits 
which on such taking of accounts may be 
ascertained to have been earned in con- 
nection with a certain venture. 

About the end of 1924, a contract was 
taken in the name of the first defendant for 
the construction of a portion of the Shoranar- 
Nilambur Railway. The second defend- 
ant is the first defendant’s son-in-law and 
was at the time the contract was taken, 
employed in the service of the Railway 
Company itself. It was the plaintifi’s case 
that on account of this circumstance the 
contract was taken in the first defendant's 
name but it was intended for the second 
defendant's benefit. The second defendant 
denied this, but the lower Court has upheld 
the plaintiff's contention on this point. 
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This finding has not been assailed before 
us. 

Having taken this contract for the con- 
struction of the railway line, it is the 
plaintiff's case that defendants Nos. 1 and 2 
availed themselves of his services in con- 
nection with that work and the terms of the 
arrangement as finally settled are stated in 
Ex. A. as follows: 

“You should be my substitute at the place of 
work, look after the work and finish it. As soon as 
the final bill is made after deducting all the expenses, 
J agree to pay you one-third of the profits.” 

This document dated January 14, 1925, 
was signed only by the first defendant, 
But it was the plaintiff's case that the 
arrangement with him was entered into by 
both the first and second defendants, that 
the second defendant could not sign it 
because he still continued in the Railway 
Company’s service and, therefore, wanted 
to make it appear that it was the first 
defendant’s concern, The second defend- 
ant admits that the terms were settled by 
him and also that Ex. A, in his hand-writ- 
ing, but he would make it appear that he 
wrote it at Trichinopoly and ‘sent it to 
Angadipuram where the plaintiff was. In 
the circumstances of the case and tke pro- 
babilities appearing from the evidence, the 
lower Court rightly came to the conclusion 
that the arrangement must have been come 
to in the presence of all the persons at 
Angadipuram. It would, therefore, follow 
that itis a contract between the plaintiff 
on the one side and the first and second 
defendants on the other. 

The learned Advocate-General contended 
that as Ex. A is signed only by the first 
defendant, no oral evidence could be adduc- 
ed to show that the second defendant was 
also a party to the arrangement or was 
bound by it. This argument is opposed to 
the rule laid down by a Division Bench of 
this Court in Venkatasubbiah” Chetti v. 
Govindarajulu Naidu (1). Our attention 
was drawn to an observation of Beaman, J. 
in Lakshmi Bai v. Keshav Annaji (2), 
that the wide generalisation adopted in this 
Madras case “ignores the logic- of the 
principle” as attempted to be shown by the 
learned Judge in an earlier portion of the 
judgment. But even that learned Judge 
has not put the matter higher than that and 
we do not feel satisfied that the principle 
of the decision in Venkatasubbiah Chetti v. 
Govindarajulu Naidu (1), cught not to be 
followed. By way of analogy, the learned 
Advocate-General relied upon the case in 

(1) 31 M45; 3M LT 259; 18MLJ1. ; 

(2) 18 Bom, LR 134 at p. 140; 33 Ind. Oas, 396, 
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Sarnalinga Mudali v. Pachi Naicker (3). 
That decision is not analogous, All that 
was there laid down was that a person 
who has himself executed a document can- 
not be allowed to set up a contemporaneous 
oral agreement that he should not be held 
liable on that document. 

The main argument in the appeal 
before us related to the question raised by 
the first issue, namely, whether the action 
was premature. The facts relevant to this 
question are set out in para. 54 of the lower 
Court's judgment. The position taken up 
by the first defendant in his written state- 
ment which was substantially adopted by 
the second defendant was that it was only 
after the final bills are passed and paid 
that the plaintiff could make any claim at 
all. There are no words in Ex. A, corres- 
ponding to the italicised words. The words 
are “final bill anavudan,” which may more 
accurately be translated as “as soon as 
the final bills are ready.” In‘this case, the 
final bill was prepared by the Railway 
Company in October 1927, but as the con- 
tractor took exception to the various items 
therein, it was not passed as such and the 
disputes between the contractor and the 
Railway Company had to be settled by the 
Court. Original Suit No. 13 of 1929 was 
accordingly instituted by the contractor 
against the Railway Company in1929 and 
the appeal, therefore, was decided by this 
Court in September, 1934. 

The learned Advocate-General argues 
that as the amount out of which the plaint- 
iff could get a one-third share could be 
definitely ascertained only after the dis- 
putes between the contracter and the Rail- 
way Company as regards the bill had been 
fully settled, this suit which was instituted 
in January 1928 must be held to be prema- 
ture. We are unable to accede to this con- 
tention. Take for instance the familiar 
case of a partnership. As soon as a dis- 
Solution takes place, any partner can sue 
for the taking of the partnership accounts 
and the award of his profits in the part- 
nership concern. It may take a long time 
for the ascertainment of the assets of the 
partnership. There may, for instance, be 
proceedings by the partnership against 
persons indebted to the partnership or 
proceedings against the partnership by 
persons having claims thereon. Such prc- 
ceedings may considerably postpone the 
date when the exact state of the partner- 
ship assets may be ascertained. But it has 


(3) 38 M 680; 22 Ind, Gas.1; 14 M LT 559; (1926) 
M WN 27; 26M Ld 113, 
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not been suggested that a partner's right to 
ask for the taking of the accounts of the 
partnership.and for payment of his share 
of the profits is postponed till after such 
ascertainment. The cause of action or 
right to sue for accounts is one thing and 
the ascertainment of the amount of profits 
to which he will be entitled is another 
thing. Once it is found that under the 
contract between the parties the plaintiff 
was entitled to a share of the profits that 
is the cause of action for him, if only he 
had fulfilled his part under the contract. 
The settlement of accounts between the 
contractor and the Railway Company is no 
part of his cause of action, though till those 
accounts are settled, the «exact amount pay- 
able to him may not be ascertained. In 
the interests of all parties, especially when 
the plaintiff's right itself has been denied, 
as in the present case, it will be best that 
an action of this kind is brought as soon 
as the work is completed rather than that 
it should be indefinitely delayed. pending 
settlement of disputes with the Railway 
Company. If the plaintiff's right had not 
been denied by thé defendants and they 
had made common cause against the Rail- 
way Company, the position may be differ- 
ent at least on the question of costs, 

The learned Advocate-General referred 
in this connection to the decision in Kit- 
chamma v. Chetarvedalu (4). But that 
related to different set of circumstances, 
because the purpose for which the plaintiff's 
services had been availed of had not been 
completed in that case. A similar plea was 
raised in the present case but overruled by 
the lower Court. Weare accordingly of opi- 
nion that the finding of the lower Court on 
the first issue is correct. 

The only other point argued before us 
relates to the form of the dezree. On the 
assumption that the first defendant entered 
into a contract with the plaintif as agent 
of the second defendant, the learned Advo- 
cate-General argued that according to the 
decision in Kuttikrishnan Nair v., Kallil 
Appa Nair (5), the plaintiff could have a 
decree either against the agent or against 
the principal but not against both. But the 
assumption, that the first defendant entered 
into a contract with the plaintiff only as 
agent of the second defendant, does not 
correctly represent the position here. The 
contract was, as already explained, one 


(4) (1932) M W N 318, 
(5) 51 ML J 311; 97 Ind, Oas. 475; (1926) M W 
ay 24 L W 451; 49 M 900; A I'R 1926 Mad, 
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between the plaintiff on the one side and 
the first and second defendants on the 
other. In this view, it is unnecessary for 
us to say whether or not s, 233 of the 
Indian Contract Act has been rightly inter- 
preted in Kuttikrishnan Nair v. Kallil 
Appa Nair (5). The appeal fails and is 
dismissed with costs. 

A, Appeal dismissed. ` 


CALCUTTA HIGH COURT 
Civil Appeals Nos. 158 and 159 of 1931 
August 15, 1935 
MUKRRIL AND S. K. GHOSE, JJ. 
SEKENDAR ALI MRIDHA— APPELLANT 
versus ` 


SADARUDDIN BHUNIY A—RESPONDENT 

Civil Procedure Code (Act V “of 1908), s. 11--Res 
judicata—S. 11, whether exháustiðe—Losing party, if 
can add causes of aclion in subsequent suit for swelling 
valuation and claim former decision as not res judicata 
—Cause of action of subsequent suit not existing at 
time of previous suit—Previous suit, whether operates 
as res judicata—Entire cause of action in subsequent 
suit divisible—Part of cause of action relied in 
previous suit—Previous decision bars ‘only that part— 
Issues in previous and subsequent suit same but later 
suit not within jurisdiction ‘of previous Court—Res 
judicata, whether operates — Decision on particular 
point of trial Court upheld by Appellate Court —Same 
point raised in subsequent suit — Appellate judgment 
of previous suit not filed — Held; decision did not 
operate as res judicata —Decision on validity of wakf, 
in previous suit based on parties’ admissions and other 
matter raising the question only incidentally—Decision 
does not operate.as res judicatain subsequent suit 
wherein the samequestion is raised—Muhammadan 
Law—Wakf—Wakf for benefit of poor relations—Crea- 
tion stated to be for charity--Endowment to charity in- 
significant — Held, that document was in nature of 
family settlement in garb of wakfi—Costs—Suit for par- 
ition —Plaint not specifying parties’ shares—Ground of 
contest substantial—No evidence showing plaintiff made 
demand for partition—Questions in suit, if substan- 
tial questions etther of law or fact—Held, each party to 
bear its own costs up tofpreliminary decree, 

Section 11 of the Civil Procedure Code is ex- 
haustive in respect of all cases falling within its 
terms and with regard to such cases the Court is 
not entitled to travel outside the section and apply 
the general principles. | 

A party who haslost in one Court cannot be per- 
mitted to add causes of action or prayers for reliefs 
in another suitfor the purpose of swelling the 
valuation of his suitand claim that the decision in 
the former suit doesnot operate asres judicata. But 
if it appears that his subsequent suit proceeded upon 
a cause ofaction which did not exist at the date of 
the previous suit, or if that cause of action existed, it 
was one which he could not have availed of at that 
time, having regard to the nature ofthe suit as it 
then was, the fact that he had now instituted a 
suit embracing the entire cause of action with the 
result that his suit was ofa higher value, would 
justify him in claiming that the decision in the 
earlier suit was not operative as res judicata. If it 
is possible to treat the entire cause of action upon 
which the latter suit is founded as divisible and if 
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in the earlier suit one of the component parts of the 
cause of action was relied upon, then the previous . 
decision will stand as a bar to the extent of the 
matter involved in the earlier suit, Drupad Chandra 
Nasker v. Bindu Moyi Dasi (1), Priya Nath Chakra- 
varty v. Kali Charan Chakraverty (2) and Shibu 
Raut v. Babau Raut (3), referred to. 

Where the previous suit had been decided by a 
Court which has no jurisdiction to entertain a sub- 
sequent suit, the decision can never be regarded as 
operating as res judicata when the same issue arises 
in such subsequent suit. Misser Raghubardayal v. 
Sheo Bakhsh Singh (4), relied on. 

A -decision an a particular point was obtained in the 
trial Court and it was upheld by the Appellate Court. 
The same point arose in a subsequent suit but no 
copy of the previous Appellate Court judgment was 
filed in the subsequent suit: 

Held, that it was not possible to ascertain on what 
ground the decision of the trial Court was upheld. 
In these circumstances, the contention that the said 
decision should be taken as operating as res judicata 
could not be accepted. 

Where in a previous suit the question of validity 
ofa wakf was raised and decided on the admission of 
parties and on other mattersinto which the question 
of the validity of wakf: did not directly but incident- 
ally enter, the decision does not operate!as a bar 
to the decision on the ground of res judicata in a 
subsequent suit, where the validity of the wakf is 
in issue, 

The recitals in a document of wakf were that 
the wakf was being created for the benefit of the ` 
sons, grandsons and heirs in succession of the 
wakif's deceased cousin and some other relations and 
kinsmen who were all poor, destitute and without 
means. It was also stated that the wakf was being 
created in the name of God and for the purposes of 
charity. Butonan examination of the dispositions 
it was apparent that the property could not after 
meeting all provisions that .weremade leaveany 
appreciable surplus out of which any work of charity 
could be performed: : 

Held, that the gift to charity which was to be 
found in the wakf was illusory and the document in 
its true nature represented a family settlement in tha 
garb ofa wakf. l 

People who go in for complicated transactions should 
be prepared to bear their expenses when they find it 
necessary to enforce their rights by instituting a 
suit. Whereina suit for partition it was not clear 
when the plaint was filed what the shares of the 
diferent parties would be and the grounds upon 
which the defendants contested the plaintiff's claim 
were quite substantial, there was no evidence show- 
ing that any demand for partition was ‘made or that 
any objection was offered by any of the defendants to 
have a proper partition made in respect of the pro- 
perties and the question raised were all substantial 
questions either of fact or of law: 

Held, that the proper order to make with regard 
to costs was that each party will bear his or their 
own costs up to the preliminary stage. 


O. A. from the original decrees of the Sub- 
Judge, Fourth Court, Dacca, dated January 
28, 1931. 


.. Messrs. Manmatha Nath Das Gupta and 
Apurba Charan Mukherjee, for the Ap- 
pellants, =" 

Messrs. Hemendra Kumar Das and Charu 
Chandra. Chowdhury for the Respondents, 
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Judgment.—These two appeals have 
arisen out ofa preliminary decree - in a 
suit for partition. The facts of these cases 
are very complicated and the calculation 


of shares which is involved in the claims ` 


put forward by the respective parties is 
a matter about which no very clear idea 
can be had unless the various documents 
upon which the Court below has relied are 
brought before us. For the purposes of the 
appeals, however, it will not be necessary to 
go very much into details. The facts, so far 
as they have got to be recited for the 
purposes of appreciating the contentions 
that have been put forward before us, are 
the following: 


One Mariam Bibi was owner of a 44 
annas share ia an Estate Touzi No. 9954 
of the Dacca Collectorate. She had three 
nephews, Golam Hossain, Delawar Ali and 
Enayet Hossain. Enavet died leaving as 
his heir his daughter's son, one Syed 
Bakhar. In 1269, Mariam Bibi executed 
a wakf deed in respect of the said 4) annas 
share of Estate Touzi No. 9354 and 
also of some other properties, appointing 
her nephew Golam Hossain as Mutawalli. 
The Mutawalli cameinto possession and 
got his name registered in the Collectorate 
as such and thereupon the said 43 annas 
share was carved out and formed into a 
new estate, No. 13173, named Khalil 
Rahaman, {n 1312, Golam Hossain gave 
a putnt settlement to one Raj Chandra 
Karmakar of the said estate and also of 
some other properties. Settlement was 
taken by the latter for himself and on 
behalf of his brothers and nephews, In 
1271, Mariam died. Delawar Ali admitted 
the putni, but Syed Bakhar did not do 
so. In Sraban 1313, Golam Hossain and 
Delawar Ali sold 2/3rds of the Estate to 
one Moulvi Alimuddin, purporting toignore 
the wakf and presumably on the footing 
that they were the heirs of Mariam Bibi 
to the extent of 2/3rds share. In Chaitra 
1313, Raj Chandra sold a 1 anna share 
of the putni to one Kalimuddi alias Kala 
Meah. This 1 anna share eventually 
passed to defendants Nos. 85 to 105 of the 
“present suit. 

In 1315 Raj Chandra and his brothers 
rand nephews sold an 8 annas share of 
"he putni to Moulvi Alimuddin in the 
enami of one Akshoy Kumar Das. The 
1ext year, Syed Bakhar, who claimed to 
lave inherited the 1/3rd share of the estate 
eft by Mariam Bibi, granted a putni 
wf that share to Moulvi Alimuddin. The 
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position therefore at that time was that 
in Estate No. 13173, 2/3rds share belonged 
to Alimuddin. and 1/3rd to Syed Bakhar; 
that in Putni Raj Chandra 1 anna share 
came to belong to Kalimuddin and 8 annas 
share to Alimuddin; and that Raj Chandra 
and his brothers and nephews were left 
with the remaining 7 annas share. Then 
came a fresh chapter of events. Alimuddin 
sold the 4 aunas of the Taluk and of Putni 
Alimuddin to one Amanulla Bhuiya and 
2 annas thereof to one Lalit Mohan Roy. 
Alimuddin, Amanulla and Lalit on the 
strength of this purchase applied for re- 
gistration of names, but their applications 
were opposed by one Syed Mozuffar Ali 
who asserted that under the wakf created 
by Mariam Bibi he was the Mutawalli. 
Prayer for registration’ of names was refused. 
On that Alimuddin,; Amanulla and Lalit 
instituted a Suit, -No. 27 of 1821, for 
getting the wakf declared invalid and 
for declaration of their title by purchase. 
This suit was decreed, the title of the said 
plaintiffs was declared and thereafter 
Estate No. 13173 being partitioned, three 
separate estates were formed: the original 
Estate No. 13173 now consisting of 6 annas 
odd share remained with Alimuddin; Estate 
No. 15784 consisting of 2 annas odd share 
with Amanulla and 1 anna odd share 
with Lalit Mohan Roy; and Estate No. 157883 
consisted of J/8rd share of the original 
Estate of Syed Bakhar. Under the first 
two named estates remained the putni 
Raj Chandra, and the last one putri Ali- 
muddin. 

We shall now follow the fortunes of 
the two Putnis, Putni Raj Ohandra and 
Putni Alimuddin. It has been already 
stated that of Putni Raj Ohandra, 7 annas 
only remained with Raj Chandra and 
his brothers and nephews. In 1319, Raj 
Chandra obtained a release from some of 
his co-sharers and in 1320 he created a 
dar putni of 4 annas share of the putni 
interest in favour of plaintiffs Nos. 1 and 2, 
defendants Nos, 116 to 118, and the pre- 
decessors-in-interest of defendants Nos. 106 
to 115. In 1322, Raj Ohandra, although 
he and his co-sharers had no more than 
7 annas share in the putni, purported to 
sell an 8 annas share of the putni to one 
Nawab Yusuf who in 1323 transferred the 
interest acquired by him in that sale to 
one Based, son of Alimuddin. In 1324, 
Alimuddin and Based sold their enlire 
interest in the taluk and in the putni to 
one Ram Kumar Nath and in that year 
the two nephews of Raj Chandra sold the 
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2-annas odd share of the putni to one 
Syedulla, plaintiff No. 3 in this suit. 
Litigation followed. Syedulla instituted 
a suit against Ram. Kumar Nath and 
otters and the result of this suit was 
that the share of 8 annas in Putni Raj 
Chandra, which Nawab Yusuf had pur- 
chased, was reduced by 1 anna namely 
the share sold by Raj Chandra to Kalim- 
uddin, and also by 2 annas odd share 
which had been conveyed by Raj Chandra's 
two nephews to plaintiff No. 3: that is, 
ultimately a 4 anuas odd share was left 
to Nawab Yusuf; and Ram Kumar Nath 
by his purchase from Nawab Yusuf got 
that share. Ram Kumar Nath, however, 
acqnired a furthershare-by purchase from 
Alimuddin and Based. As regards Putni 
Alimuddin by purchase from Alimuddin 
and Based, Ram Kumar had acquired a 
10 annas share, that is, after deduction 
of 4 annas sold to Amanulla and 2 annas 
sold to Lalit Kumar Roy. By subsequent 
transfers, the details .0f which it is not 
possible nor necessary lo go into, plaintiffs 
Nos. 1 to 8 onthe ote hand, and de- 
fendants Nos. 1 to 84 cn the other, acquired 
different interests in the two puinis and 
in the dar putni which Raj Chandra 
had created. Defendants Nos. £5 to 105 
are owners of the 1 anna share of Putni 


Raj Chandra which Kalimuddin had 
acquired. 
As the result of these transactions, 


plaintiffs Nos. 1 to 3 claimed to have 
acquired an 1l annas odd share in Putni 
Raj Chandra, an 8 annas odd share in 
Putni Alimuddin, anda 1 annal2 gondas 
share in the dar putni. Their case is that as 
amongst themselves they are each entitled 
toa 1/3rd share out of the shares specified 
above, and the present suit they brought 
for partition in respect of the properties 
on the basis of the aforesaid shares. It 
may be stated here that in the suit, as 
originally laid, a partition in respect of 
the estate also was asked for, but this 
prayer was subsequently given up and 
the suit was tried as one for partition in 
respect of the putnis and the dar putnis. 
The Subordinate Judge has made a prelim- 
inary decree on the basis of the claim which 
the plaintiffs put forward and whicb, in whose 
opinion succeeded, From this decree, two 
appeals have been preferred, Appeal No. 158 
by defendants Nos. 85 to 105 and Appeal 
No. 159 by defendants Nos. 2 to 84. 
There is one common point urged in both 
these appeals and that is with regard to 
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the order for costs which has been made 


by the Court below. With that point we 
shall deal afterwards. 


So far as Appeal No. 158 is concerned, 
defendants Nos. 85 to 105, who are the 
appellants in this appeal have contended 
that Putni Raj Chandra was a tenure valid- 
ly created by Golam Hossain as Mutawallt 
of the wakf and that therefore, it extended 
to the entire estate in respect of which he 
was Mutawalli. The Court below has held 
that this putni was not under the two estates 
Nos. 13173 and 15784 but extended also 
to estate No. 13783. This contention in- 
volves the question of the validity of the 
wakf. The plaintiffs contended and urged 
that this question is barred by res judicata 
by reason of the decision in Suit No. 27 
of 1911. The learned Judge has held that 
the decision aforesaid does not operate as 
res judicata because Kala Meah or his 
vendors were not parties to the suit in 
which the decision was passed. The copy 
of the decision of the Additional Sub- 
ordinate Jadge of Dacca in this suit da'ed 
February 27, 1912, has been proved and 
marked as Ex. 25 in this case. From the 
cause title at the top of the judgment it 
appears that Alimuddin, Lalit and Aman- 
ulla Bhuiya were the plaintifs in the 
suit and the heirs of Golam Hossain as 
well as the heirs of Delawar Ali and Syed 
Bakhar were all made pro forma defend- 
ants and in addition to this was impleaded 
as a principal defendant Syed Mozaffar Ali. 
From the judgment itself, it appears that 
Mozaffar Ali was made a party as Mutawalle 
appointed in the place of Golam Hossain. 
The appearing defendants alleged that the 
wakf was legally valid and upon that an 
issue, being issue No. 6,in the case was 
framed which raised the question of the 
validity of the wakf. This issue was 
specifically dealt with in the judgment 
and it waseventually found by the learned 
Judge that the wakf did not represent a 
substantial endowment for religious and 
other pious purposes but that the object 
of the dedicator was only to appropriate 
a substantial portion of the income of the 
property for the maintenance of the members 
of the family. Judging from the array of 
parties in the suit and the recital ofthe 
pleadings as contained in the judgment 
and the findings that were arrived at upon 
the issue referred to above, it would seem 
prima facie thatthe suit was one In which a 
decision was sought to be obtained against 
the Mutawalli, in his representative capacity, 
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on the question of the validity of the wakf 
and in that way the decision would operate 
as res judicata on that question so far 
as that question has arisen in the present 
suit, 


But the difficulty of treating this deci- 
Sion as a bar is that the decision was 
appealed from and though it was upheld 
by this Court on the appeal, no copy of 
the decision cf this Court has been pro- 
duced and it is not possible to ascertain 
on what ground the decision was so upheld. 
In these circumstances, we are unable to 
accept the contention which the plaintiff- 
respondents have put forward, namely that 
the said decision should be taken as 
operating as res judicata. The appellants 
on the other hand have relied upon the de- 
cision in Title Suit No. 2285 of 1920 which 
was decided by a Munsifon December 10, 
1921 and from which decision an appeal 
being taken, the decision was upheld by 
the Subordinate Judge by a judgment dated 
June 18, 1928, This suit appears to have 
heen instituted by the predecessors of the 
appellants, after purchase from Kala Meah, 
against Ram Kumar Nath and others and 
whe plaintiffs inthe present suit. Plaintiffs 
Nos. 1, 2 and 3 of this suit were defen- 
mdants Nos. 16,17 and 18 in that suit. 
The suit was based on the allegation that 
Whe one anna share had been purchased 
Woy the appellants’ predecessors but that 
‘he defendants were contesting the plain- 
siffs' title and, therefore, a declaration was 
mought for that the title acquired by the 
yurchase was good. The contesting de- 
“endants in that suit alleged that the 
laintifis’ vendor Kala Meah had no title 
1 possession in the alleged 1 anna share 
n the putni, that the Kabala under which 
«ala Meah purchased from Raj Chandra 
728 & paper transaction and no considera- 
oo had passed at the so-called sale and 

at the plaintiffs had never been in pos- 
“ession by virtue of their alleged pur- 
mhase. The contention urged on behalf of 
me appellants is thatthe question of the 
malidity of the purchase of Kala Meah 

nd & also the question as to whether 
ariam Bibi had made any valid wakf 
wa respect of the properties arose in the 
uit and that, therefore, the same ques- 
on cannot be raised and decided in the 
resent suit as between the parties who 
more parties to the previous suit and 
xther more that in any event the present 

«it so far as it relates to the 1 anna 

mare of Putni Raj Chandra which was 
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the subject-matter of the previous suit 
cannot be permitted to go on, 

The contention is that inasmuch as in 
that suit it was decided that Putni Raj 
Ohandra extended not merely to the two 
Estates Nos. 13173 and 15784, but also 
to Estate No. 15783, the same question 
cannot be re-agitated in the present suit. 
In support of the abore contention reliance 
has been placed on behalf of the ap- 
pellants upon two decisions of this Court. 
One is the case reported in Drupad 
Chandra Naskar v. Bindu Moyi Dasi (1) 
and the other, the case reported in Priya 
Nath Chakravarty v. Kali Charan Chakra- 
varty (2). On behalf of the plaintiffs- 
respondents it has been contended that 
these two decisions upon which the ap- 
pellants have relied have not correctly 
laid down the law with regard to a 
matter of this description but that the 
principles which should apply to tha 
present case are the principles laid down 
in Shibu Raut v. Baban Raut (3). We 
shall presently refer to these three deci- 
sions and consider the question as to 
whether they are really ab variance wiih 
each other and whether the principle 
enunciated in these decisions or any of 
them should be regarded as good law. 
But before that, it is necessary to con- 
sider the terms of s. 11 of the Code itself. ° 
The section speaks of the trial of a suit 
as also the trial of an issue and lays down 
a rule under which the trial ofa suit or 
the trial of an issue has to be regarded 
as barred; and the section makes it per- 
fectly clear that the competency of the 
Court which tried the previous suit or 
issue iu the previous suit depends upon 
its jurisdiction to try the subsequent suit. 
There can be no question in the present 
case but that the Court of the Munsif 
had no jurisdiction to deal with the 
present suit. The question is as to whe- 
ther the relevant issue having been decided 
in the previous suit, there is a bar to 
the trial of that issuein the present suit, 
or whether the previous suit itself having 
been decided, the present suit or any part 
of it is barred by the principle of res 
judicata. So far as the trial of an issue 
is concerned, it will be well to remember 
what was said by the Judicial Committee 
in Misser Raghubardial v. Sheo Baksh 


(1) 43 O L J 606; 97 Ind. Oas. 209; A I R 1926 Cal. 
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(3) 35 O W N 773; 136 Ind. Cas, 601, A I R 1932 Cal, 
162; Ind, Rul. (1932) Cal. 236, ” Be 

(3) 35 O 353,12 O W N 359; TOLI 470, . 
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Singh (4). Sir Richard Couch delivering 
the judgment of the Board observed thus: 

f “As to what isa Court of concurrent jurisdiction, 
it is material to notice that there are in India a 
great number of Courts, that one main feature in 
the Acts constituting them, is that they are of 
various grades with different pecuniary limits of 
jurisdiction, and that by the Code of Civil Pro- 
cedure a suit must be instituled in the Court of 
the lowest grade competent to try it. For instance, 
in Bengal, by the Bengal Civil Courts Act, No, VI 
of 171, ihe jurisdiction of a Munsif extends only 
to original suits ‘in which the amount or value of 
the subject-matter in dispute does not exceed 
Rs. 3,000. The qualifications of a Munsif and the 
authority of his judgment would not be the same 
as those of District or of a Subordinate Judge, who 
fhave jurisdiction in civil suits without any limit 
of amount. In ftheir Lordships’ opinion it would 
not be proper that the decision of a Munsif upon 
(for instance) the validity of a will or of an ad- 
option in a suit for a small portion of the pro- 
perty affected by it should be conclusive in a 
suit before a District Judge or in the High Court 


for property cf a large amount, the title to 
which might depend upen the will or the 
adoption.” ; 

‘here is no reason to suppose that 


the safeguard that was sought to be laid 
down by observations just referred to 
were ignorcd in ike subsequent revision 
of the Code of Civil Procedure, and hav- 
ing regard to the clear terms of s. ll 
itself it wculd not be right to suppose 
that it was ever intended that if a ques- 
tion arises upon an issue framed in the 
suit with regard to a property of incon- 
siderable value which may be dealt with 
by the Court in which that question arises, 
and if a decision is arrived at on that 
question by that Court, that 
decision can affect property of a much 
Jarger value beyond the jurisdiction. of 
that Court when in respect of such pro- 
perty the same question arises. So 
far, therefore, as the trial of an issue ie 
concerned, even though in the previous 
suit it had been decided but decided only 
by a Court which had no jurisdiction to 
entertain a subsequent suit, the deci- 
sion, in “our opinion, can never be re- 
garded as operating as res judicaia when 
the same. isste arises in such subsequent 
suit. : 

As, regards the trial of a suit, there have 
been „cases in which the question has 
arisen, One typical instance may be given. 
For instance, if a suit is instituted for 
recovery of possession on declaration of 
title in respect of a small bit of land 
upon the allegation that the plaintiff has 
been dispossessed andsa. decision is arrived 
at by the Court’on“question of the plaintiff's 


(9 : I A 197; 9 0, 439;:12 O L R 520; 4Sar. 395 
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title and that decision is against the plain- 
tiff, it sometimes happens that after that 
decision has been delivered the plaintiff, 
institutes another suit including therein 
not only land from which he had been 
previously dispossessed and in respect of 
which he had previously instituted the suit 
and had failed, but a much larger quantity 
of land. He gets the suit instituted in 
a different Court, a Court of a higher 
grade, and attempts to get a different deci- 
sion from that Court on the guestion of 
title. With regard to cases of this. de- 
scription it has been decided that it is not 
open to the plaintiff to take such a course 
but that the subject-matter of the previous 
suit in which an adverse decision had been 
passed against him should be excluded 
from the subsequent suit and that the sub- 
sequent suit can only go on with regard 
to a subject-matter which did not form 
the subject-matter of the previous suit. 

Now reading the above decisions, it 
seems to us that although no definite 
principle has: been laid down in them, 
still certain principles may be gathered 
from what has been said in those cases. 
A party who has lost in one Court can- 
not be permitted to add causes of action 
or prayers for reliefs in another suit. for 
the purpose of swelling the valuation of 
his suit and claim that the decision in 
the former suit does not operate as res 
judicata. But it appears that his sub- 
sequent suit proceeded upon a cause of 
action which did not exist at the date 
of the previous suit, or if that cause of 
action existed, it was one which he could 
not have availed of at that time, having 
regard to the nature of the suit as it then 
was, the fact that he had now instituted 
a suit embracing the entire cause of ac- 
tion with the result that his suit was of a 
higher value would justify him in claiming 
that the decision in the earlier suit was not 
operative as res judicata. If it is possible to 
treat the entire cause of action upon which 
the latter suit is founded as divisible and if 
in the earlier suit one of the component 
parts of the cause of action was relied 
upon, then the previous decision will standi 
as a bar to the extent of the matter in- 
volved in the earlier suit. Most of the 
decisions that are to be found in the 
reports as bearing upon this question are 
in our opinion, justifiable on this principle 
and if this test is applied, a good deal o 
apparent conflict will be found to be re 
conciiable. Bearing this in mind, if th 
three decisions to which our attention ha. 
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been drawn be looked into it will be found 
that in Shibu Raut v, Baban Raut (3), 
the claim in the later suit was one which 
the plaintiff in the second suit as defen- 
dant in the first suit was not competent to 
advance, 

In Drupad Chandra Naskar v, Bindu 
Moyi Dasi (1), a previous suit had been 
instituted for recovery of possession of a 
portion of the property which was covered 
by adeed of dedication and subsequently 
another suit was instituted by the same 
plaintiff including not merely the properties 
which formed the subjectimatter of the 
previous suit but for profits as well and it 
was held that the previous suit with regard 
to the validity of the deed did not operate 
as res judicata in the subsequent suit, but 
that so far as the property dealt with in 
the previous suit was concerned, the deci- 
sion operated as res judicata with regard 
to that property. Therefore, it wasa case 
in which a claim had been advanced and 
had failed and thereafter some other pro- 
perties being included in the suit the ear- 
lier decision was challenged. Tho case 
illustrates the distinction between the trial 
of an issue and the trial of a suit as 
has been pointed out above. In Priya 
Nath Chakravarty v. Kali Charan Cha- 
kravarty (2), a suit for possession of certain 
lands on declaration of plaintiff's title was 
instituted but previously a similar suit 
with regard to a portion of ths Jandshad been 
instituted by the same plaintiff and had 
failed: and it was held that the suit with 
regard to that portion could not be tried. 
Applying the tests laid down above, it 
would seem that the decisions in all these 
cases are justifiable. But if the tests are 
applied tothe present cases, the position 
is this: that here the plaintiffs seek to have 
their shares enforced by partition with 
regard to a number of properties. They 
are claiming 11 annas odd share in the 
properties which formed the Putni Raj 
Chandra, and ore of the issues which arises 
in the case is the question of the validity 
of the wakf. If these circumstances, if 
these tests are applied, in our judgment 
it isnot possible to hold either that the 
trial of the issue is barred under s. 11 of 
the Code or that thel anna share ol Putni 
Raj Chandra with regard to which a pre- 
vious suit was instituted should have to 
be kept out of the suit on the ground of 
wes judicata. We have been asked to apply 
30 this case the general principles of res 
‘udicata apart from the provisions of the 
Jode. But as has been laid down in au- 


SEKENDAR ALI v. SADARUDDIN BHUNIYA (CAL) 


1013 


thoritative decisions, s. 11 of the Code is 
exhaustive in respect of all cases falling 
within its terms and with regard to such 
cases the Court is not entitled to travel 
outside the section and apply the general 
principles. Lastly, we may also state that 
if the decision in Suit No. 2285 of 1920 be 
carefully read, it will be found that issue 
No. 4 which was the issue specifically 
framed for determining the question of the 
validity of tha wakf was left undeter- 
mined by the Court. The decision seems 
to have been passed on the admission of 
the parties and on other matters into which 
the question of the validity of the wakf 
did not directly but only incidentally en- 
tered. We are of opinion, therefore, that the 
decision cannot operate as res judicata. 
Turning now to the terms of the wakf 
itself, it seems to us apparent that the 
provisions contained in it do not disclose 
a substantial endowment to charity. The 
recitals in the document are that the wakf 
was being created for the benefit of the 
sons, grandsons and heirs in [successions 
of the wakif's deceased cousin Saiyad 
Warishani and some other relations and 
kinsmen who are all poor, destitute and 
without means. It is also stated no doubt 
that the wakf was being created in the 
hame of God and for the purposes of 
charity. But on an examination of the 
dispositions that are made, it is apparent 
that the property which is stated to be of 
the value of Rs. 10,090 could not after 
meeting all provisions that were made leave 
any appreciable surplus out of which any 
work of charity could be performed. The 
learned Judge has said that at the time 
when the document was executed, the people 
who would be entitled to allowances under 
the wakf would get altogether a sum of 
Rs. 996 per year, which was to be reduced 
to Rs. 936 after the death of three persons 
who were given allowances for their lives. 
Whatever might be left of the realisations 
from the wakf properties, aftet payment 
of the said monthly allowances was, it. is 
true, to be spent in pious Works at the 
time of the Muharram: that is‘\toXsay; the 
poor and the indigent persons should’ be 
fed rice, sinni and sarbat and the repairs 
of the Imambara, etc., should be done. No 
details as regards the nature of the wakf 
nor any specification which would enable 
the provisions to be enforced are found in 
the document, Properties of the value 
stated in the wakf could hardly be expected 
to produce any amount above ths allowances. 
Our attention has been drawn to a docu- 
e 
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‘ment of 1805 which shows that the rent 
derivable from the Putni Raj Chandra was 
Rts. 1,375.. This document, however, came 
into existence long long after the time whea 
the wakf was created. We are in agree- 
ment with the view which the learned 
Judge has taken as regards the validity 
of the wakf and we have no hesitation 
in saying that in our opinion the gift to 
charity which is to be found in the wakf 
is illusory and the document in its true 
nature represents a family settlement in the 
garb of a wakf. 

So far as Appeal No. 159 is concerned, 
the contentions raised on behalf of the 
appellants therein relate to the shares 
that have been awarded to the parties by 
the preliminary decree. One such conten- 
tion relates to the share which purports 
to have been released in favour of Raj 
Chandra by his nephews under the Nadabi 
deed referred to in para. 10 of the plaint. 
Tt is not possible to deal with this conten- 
‘tion because this document is not before 
us in print and our attention has been 
also drawn to the fact that this contention 
does not form the subject-matter of any of 
the grounds of appeal taken by the ap- 
pellants, The next contention relates to 
the question as to what share passed under 
the documents Exs. 19 and 21. So far as 
this matter is concerned, the learned Judge 
has very carefully considered all that can 
be said for and against the contentions 
respective'y propounded by the parties. On 
a careful perusal of the documents, it 
seems to us clear that 6 annas share of 
the putni passed under each of these docu- 
ments. This would be apparent if attention 
is paid to the fact that Putni Raj Chandra 
was described in two paragraphs namely 2 
and 3, presumably because a part of the 
putni was encumbered by a dar putni and 
the other part was not encumbered. In 
each of these schedules it was separately 
mentioned ‘that 3 annas of the putni was 
sold. These are the considerations to which 
the -learned Jadge has referred and we 
think the view which he has taken is 
correct:, The contention of the appellant 
therefore must be overruled. 

We “now turn to the common ground that 
has been taken by the two séts of appellants. 
That ground is that the order which the Court 
below has made with regard to costs is 
not justifiable, That order is to the effect 
that the plaintiffs would get half of their 
costs up to the stage of the preliminary 
decree and that out of ihis one half, a 
half share would be borne by defendants 
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Nos. 85 to 105 minus defendant No. 91 who 
did not appear, and the other half would 
be borne by the other contesting defend- 
ants, namely defendants Nos. =, 5 to 13 
and 15 to 84. This order, in our opinion, 
is not justifiable. People who go in for 
complicated transactions such as have been 
disclosed in the present cases should be 
prepared to bear their expenses when they 
find it necessary to enforce their rights 
by instituting a suit. It was not clear 
when the plaint was filed what the shares 
of the different parties would be and it is 
clear to us that the grcunds upon which 
the defendants contested the plaintiffs’ 
claim were quite substantial. There is no 
evidence showing that any demand for 
partition was made or that any objection 
was offered by any of the defendants to 
have a proper partition made in respect of 
the properties. The questions raised were 
all substantial questions either of fact or of 
law. 

In‘these circumstances, the proper order, 
in our opinion, to make with regard to 
costs is that each party will bear his or 
their own costs up to the preliminary stage. 
Ofcourse, when the time will come to make 
a final decree, costs of partition subse- 
quently incurred will have to be borne by 
the parties in proportion to their respec- 
tive shares. But the present order cannot, 
in our opinion, be justified. The result 
therefore is that subject to the variation 
as regards the order for costs which we 
consider it necessary to make as indicated. 
above, the appeals will stand dismissed. 
In the appeals each party will bear his or. 
their own costs. 

D. Appeals dismissed. 





LAHORE HIGH COURT 
Second Civil Appeal No. 4 of 1934 
July 9, 1935 
Appison, AG. C. J, AND Din Monamuap, J, 
BUDH SINGH—Dszrenpant— 
APPELLANT 
Versus 
SURAIN SINGH AND oTHERS—PLAINTIFFS 
— RESPONDENTS 
Custom (Punjab)—Adoption—Chhina Jats—Tarn 
Taran Tahsil, Amritsar District—Sisier’s son, if can be 
adopted. mod 
Amongst Chhina Jats of the Tarn Taran Tahsil, in 
Amritsar District, the sister's son cannot be adopted. 
Khanv. Hira (|), Wasawa Singh v. Bua Ditta (2), 
Wasawa Singh v. Arur Singh (3), Sohna v. Sunder 
Singh (4) and Buta Singh v. Ram Singh (5), referred 


to. 
S. O. A. from a decree of the Additional 
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District Judge, Amritsar, dated August 22, 
1933, 


Mr. J. N. Aggarwal, for the Appellant. 
Mr. Devi Das, for the Respondents. 


Addison, Ag. C. J.—The plaintiffs, as 
collaterals or reversioners of Rattan Singh, 
sued Lal Singh for possession of land left 
by Rattan Singh. During the pendency 
of the suit Lal Singh died and his son 
Budh Singh was brought on the record as 
his legal representative. Rattan Singh 
died without issue, but during his life- 
time he adopted Lal Singh, who was his 
sisters son, and had his land mutated in 
Lal Singh's favour. 

The trial Court held that the adoption 
of Lal Singh was invalid and decreed the 
suit. On appeal to the Additional District 
Judge, he came to the conclusion that the 
adoption was valid, but for some reason, 
which it is difficult to understand, he came 
to the further conclusion that the plaintiffs 
were entitled to a declaration that the 
adoption of Lal Singh would not affect 
their rights as reversioners to the property 
of Rattan Singh. He remarked that this 
meant that the reversioners had substan- 
tially succeeded and in the decree-sheet 
the order is that the appeal is dismissed. 
Against this decision Budh Singh, son of 
Lal Singh, has preferred this second appeal. 

The respondents did not support the 
latter part of the Additional District 
Judge's judgment, but contended that 
the suit and the appeal were properly dis- 
missed, as Lal Singh who was the sister's 
son of Rattan Singh, could not be adopted 
by him. The determination of this fact 
depends on the interpretation of various 
riwaj-t-ams. A riwaj-i-am (Ex. D. 7) was 
drawn up at the 1865 Settlement for village, 
inhabited by Chhina Jats, the caste of the 
parties. According to the reply to Question 
No, 15, amale proprietor could adopt from 
amongst his nearest collaterals even though 
they were living in another village, regard 
being mostly paid to nearness of relationship. 
If there were no near collaterals, he could 
adopt a daughter's descendant. In no 
other case could a daughter's descendant 
be adopted, while the adoption of a sister's 
descendant, who was not a collateral, or 
of a person belonging to a different tribe 
or got was unlawful. As an exception, it 
was stated that the proprietors of Tehsil 
Rayya did not consider the adoption of a 
daughter's descendant lawful, while the 
proprietors of Tehsil Tarn Taran left this 
to the will of the proprietor and stated that 
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ne could adopt any one from amongst his 
Jat tribe. 

In the Settlement of 1892 Mr. Grent 
prepared a Customary Law of the Amritsar 
District and the answerto Question No. 1t 
is that a man should, if possible, adopt a 
near relative, such as a brothers son or 
cousin. A sister's son, or a daughter's son, 
or a child from another tribe, cannot be 
adopted, It was added that there were 
various exceptions to. the above general 
rule, mostly in the direction of allowing 
the adoption of a daughter's son where 
near collaterals were not available, or even 
with some gots of Hindu Jats allowing 
adoption from any family so long as it was 
a Jat family. In the Oustomary Law 
drawn up at the 1912) Settlement compiled 
by Mr. (now Sir Henry) Craik, the reply to 
Question No. 86 is that all tribes stated that 
+ “A daughter's or sister's son is not eligible for 
adoption, except amongst Dhillon Jats of Tarn Taran 
and Mughals of all the three Tehsiis.” 

These are Chhina Jats of Tarn Taran 
Tehsil and it is obvious that the burden 
is upon the sister's son to establish that he 
can be adopted under the custom followed 
by the parties. The learned District Judge 
has stated that though Lal Singh was 
described by Rattan Singh himself as 
being his sister’s son, yet as the plaintiffs 
had denied this in Court, he would treat 
him as if he was not his sister's son. This 
was impossible for him to d> as through- 
out the case he had been treited and des- 
cribed as his sister's son; and this fact is 
established on the record. 

The judicial authorities are as follows: 
In Khan v. Hira (l), it was held that 
amongst Guman Jats of the Tarn Taran 
Tehsil the defendant had failed to prove 
that the adoption of a sister's son was 
valid by custom, In Wasawa Singh v. Bua 
Ditta (2), it was held that amongst 
Randhawa Jats of Tehsil Amritsar it had 
not been proved that the adoption 
of a daughter’s son was valid by custom: 
while in Wasawa Singh v. Arur Singh (3) 
it was found that amongst Gil Jats of the 
Amritsar Tehsil the adoption of a daughter's 
son was invalid by custom. | 

Again in Sohna v. Sundar Singh (4) and 
Buta Singh v. Ram Singh (5), the adoption 
of a daughter's son was held valid 
amongst Dhillon Jats, the exception referred 
to in the latest Customary Law. The reat 


(1) 98 P R 1895. 
(2) 38 P R 1896. 
(3) 33 P R 1909. 
(4) 85 P R 1907. 
(9) 86 P R 1907. 
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of the evidence is unimportant and un- 
convincing. On the above facts it must 
be held that it has not been established 
that a sister’s son can be adopted amongst 
Chhina Jats of the Tarn Taran Tehsil of 
the Amritsar District. The appeal must, 
therefore, be dismissed with costs. 
D. Appeal dismissed. 





CALCUTTA HIGH COURT 
Civil Appeal No. 1460 of 1932 
January 21, 1935 
A ' R. O. MITTER, J. 
LALIT MOHAN MUKHOPADHYA— 
— PLAINTIFF — APPELLANT 
versus ` 
HARA MOHAN BANIKYA CHOWDHURY 
AND OTHERS—RESPONDENTS ` 

Bengal Landlord and Tenant Procedure Act (VIII 
of 1869), s. 388—Proprietor unable to measure lands of 
his estate~His remedy—Civil Court, if canbe set in 
motion — Application to Collector under s, 33— 
Right of Collector to fix rent—Old proprietor, whether 
can make special application. 

Under s. 25, Bengal Landlord and Tenant Proce- 
dure Act, the proprietor of an estateor tenure has 
the right to make a general survey and measurement 
of the lands comprisedin his estate or tenure unless 
restrained by express engagements with the occupanis 
of the lands, If he is opposed. he has the right to 
apply to the Oivil Court having jurisdiction under 
s. 37, which has to adjudicate on his right to make 
measurements, andifhis right is established, the 
Court is to enjoin or excuse the attendance of the 
“ander-tenant or raiyat” at the measurement. Ifa 
proprietor of an estate or tenure however is unable 
to measure the lands of his estate or tenure and so 
fails to ascertain who are the persons liable to pay 
him rent, he has ihe remedy prescribed ing, 33. 
He can set in motion the Civil Court by an applica- 
tion and if the Civil Court is satisfied that he was 
nnable to measure by his own agency, the Civil Court 
has to grant the application andthe further pro- 
coon are continued by the Collector. [p. 1017 
col, 2.) > , 

Proceedings on an application under g, 3 
Landlord and Tenant Procedure Act will eee 
be beneficial to the proprietor when his case ig that 
either his tenants have encroached upon his khas or 
unsettled lands or have taken possession of alluvial 
formations or when he wants to ascertain the names 
of persons in occupation and the quantity and 

articulars thereof with a view to assessrent, Where 
ia object is to ascertain the names of persons who are 

of the land in their 
rent payable by them 


his tenants, the particulars 
occupation, the amount of 
with a view to realise rent already assessed the 
special application provided for in the section is the 
appropriate remedy. The scope of the Collector’s 
investigation is then enlarged.. He hag then not 
only todo what he is required when a general ap- 
plication is made, but has to ascertain the enon 
liable to pay rent and the amount of rent payable 
by them. The Collector has no right to determine 
what the rent ought to bebut simply to find out 
what the existing rent is, A special application 
under the section would not ordinarily be made b 

an old proprietor of an estate, because his record 
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would be sufficient toenable -him. to realise rent and 
a proceeding under this part of the section would 
ordinarily be to him a costly luxury. But such a 
proceeding would be very useful to a purchaser at a 
revenue sale, who has no collection papera to go 
upon, W. G. Crowdy v. Poorum Singh (i), referred 
to. 


C. A. from the Appellate decree of the 
Sub-Judge, Second Court, Faridpur, dated 
February 5, 1932. 

Messrs. S. C. Basak and Hemendra Kumar 
Das, for the Appellant. 

Messrs. Amarendranath Bose and Bhagi- 
rath Chandra Das, for the Respondents. 


Judgment.—This appeal is on behalf of 
the plaintiff whose suit for khas possession 
has been dismissed by the lower Appellate 
Court. The plaintiff claims the suit land, 
which is in village Kurasi, as appertaining 
to his estate No. 5642 of the Faridpur 
Collectorate (formerly numbered as No. 631 
of the Dacca Collectorate). There is no 
dispute now that the plaintiff is the pro- 
prietor of the said estate, although it was 
at one stage of the suit contended by 
defendant No.1, that he had no beneficial 
interest therein, The said estate was sold 
for arrears of revenue on June 29, 1881, and 
purchased by Girish Chandra Sen and 
others, hereinafter called the Sens, from 
whom the plaintiff has derived his’ title. 
Shortly after their purchase the Sens 
applied for measurement of the lands ap- 
pertaining to their estate under s. 38, Act 
VIII of 169 (B. C.) and proceedings started 
under the said section were duly completed 
on March 19, 1685. The application is not 
on the record, but the Robakari of the 
Deputy Collector and the Jaripi Chitta 


prepared by him areon the record. 
They are Exs. 5 and 6, res- 
pectively. The Jaripi Chitta records 


defendant No. 8 as tenant under the pro- 
prietors of estate No. 5642 holding at a 
rent which works out at Rs. 3. As the conten- 
tions of the parties to this suit depend 
onthe said documents, it will be necessary 
to deal with them in detail hereafter. The 
plaintiffs case is that defendants Nos. 8 
‘and 9 held the lands in suit, whichis 
recorded as Dag No. 241 of the Cadastral 
survey of the aforesaid village, as ordinary 
occupancy raiyats at a rental of Rs. 3 with 
no right of transfer. His further case is 
that the said plot which corresponds to 
plots No. 32 and 33 of the aforesaid Jaripi 
Chitta, was purchased by one Badhago- 
vinda Manikya, the father of the principal 
defendants, in execution of a mortgage 
decree. Hence he sues for khas possession 
on the basis of abandonment. Of the 
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principal defendants, defendant No.1 alone 
contested the suit, He admitted that 
defendants Nos. 8 and9 mortgaged the 
lands in suit to his father and that his 
father purchased them in execution of his 
mortgage decree. He sought to defeat the 
plaintiff's claim on two grounds, namely (1) 
that the lands in suit do not appeartain to the 
plaintiff's estute and that defendants No. 8 
and 9 were not his tenants. He madea 
positive statement that they appertain to 
to Estates Nos. 392 and 393 of the Dacca 
Collectorate and that defendants Nos.'8 and 9 
held immediately under the proprietors of 
the said estates. (2) His further defence 
was that the tenancy of defendants Nos, 8 
and 9 was not an occupancy holding but 
a permanent mirasi tenure heldat a rental of 
Rs.2. The Record of Rights prepared under 
Chap. X, Bengal Tenancy Act, regards the 
lands in suit as permanent mirasi tenure 
held under the proprietors of Estates 
Nos. 392 and 393 at a rental of Rs. 2. 
Both the Courts below have held that they 
appertain to the plaintiff's estate. The 
lower Appellate Court has further held that 
the lands are the lands of the tenancy re- 
corded as plotsNos. 32 and 33 of the J aripi 
Chitta (Ex. 6). The first Court. held that 
defendants Nos. 8 and 9 held the lands as 
ordinary occupacy raiyats and the sale of 
the entire holding had amounted to an 
abandonment of the holding on the part 
of defendants Nos. 8 and 9. š 

The lower Appellate Court has held that 
there is no evidence at all to rebut the 
entry in the Record of Rights that the lands 
in suit constitute a permanent mirasi 
tenure. The suit was accordingly dismiss- 
ed. Dr. Basak who appears for the plain- 
tiff-appellant contends that the proceedings 


taken under s. 38 of Act VIII 
of 1869 are conclusive and preclude 
the defendants from contending 


that defendants Nos. 8 and 9 were other than 
ordinary occupancy raiyats, He further 
contends thatin any event Exs. 5 and 6-are 
cogent evidence to prove his client's asser- 
tion that the tenancy is an occupancy hold- 
ing and that the learned Subordinate Judge 
has entirely overlooked this evidence in 
holding otherwise. Mr, Bose for the respon- 
dents contends that those documents are 
not even relevant and that the Subordinate 
Judge was right in saying that there was 
no evidence to rebut the particular entry 
of the Record of Rights. To decide the 
points raised in the appeal, it is necessary 
to examine the precise scope of ss. 38 and 39 
of Act XIII of 1869 (B_0.,) and the contents 
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ofthe robakary Ex. 5. These sections are 
reproductions of s. 10 of Act VI of 1862 
(B. C3, which it replaced with a little 
change which is not material to this case, 
the difference being that whereas under ' 
Act VI the Collector initiates the proceed- 
ings on the application of the owner of the 
estate or tenure and carries the proceedings 
to an end, under Act VII, the proceedings 
begin with an order of a Civil Court, the 
measurement and investigation are made by 
the Collector on reference from the Civil 
Court, and the proceedings terminate with 
the records of the Collector being filed in 
the Civil Court. I deal with the relevant 
provisions of Act XIII. Under s. 25 the proc- 
prietor of an estate or tenure has the right 
tomake a general survey and measurement 
of the lands comprised in his estate or 
tenure unless restrained by express engage- 
ments with the occupants of the lands. If 
he is opposed he has the right to apply 
to the Civil Court having jurisdiction under 
s. 37, which has tu adjudicate on his right to 
make measurements, and if his right is 
established, the Court is toenjoin or excuse 
the attendance of the “under-tenant or 
raiyat” at the measurement. 

‘If a proprietor of an estate or tenure, 
however, is unable to measure the lands 
of his estate or tenure and so fails to as- 
certain who are the persons liable to pay 
him rent, he has the remedy prescribed 
ins. 38. He cin set in motion the Civil 
Court by an application, and if the Civil 
Court is satisfied that he was unable to 
measure by his own agency, the Civil Court 
has to grant the application and the further 
proceedings are continued by the Collector. 
That section, however, contemplates two 
classes of applications, which for brevity’s 
sake, I will call the general and special 
application. The scope of the proceedings 
are delermined by the nature of the appli- 
cation. If an order is passed by the Civil 
Court in favour of such a proprietor on a 
general application, the Collector's power 
is limited to two matters and two matters 
only: (1) He is to measure the lands and 
(2) to record the names of ihe actual 
occupants of the lands. These occupants 
may be persons between whom there may 
have been at the time of the Collector's 
measurement no relationship of landlord 
and tenant in respect of the lands occupied 
by them or not: but the Collector has notio 
ascertain whether there is such relation- 
ship or not. Proceedings on such an 
application will ordinarily be beneficial to 
the proprietor when his case is that either 

A e 
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his tenants have~ encroached upon his khas 
or unsettled lands or have taken posses- 
sion of alluvial formations or when he wants 
to ascertain the names of persons in occupa- 
tion and the quantity and particulars thereof 
with a view to assess rent. Where his 
object is to ascertain the names of persons 
who are his tenants, the particulars of the 
land in their occupation, the amount of 
rent payable by them with a view to realise 
rent already assessed, the special applica- 
tion provided for in the section is the 
appropriate remedy. The scope of the 
Collector's investigation is then enlarged. 
He has then not only to do what he is 
required when a general application is 
made, but has to ascertain the persons liable 
to pay rent and the amount of rent payable 
by them: W. G, Crowdy v. Poorum Singh 
(1). The Collector has noright to determine 
what the rent ought to be but simply to 
find out what the existing rent is. A special 
application under the section would not 
ordinarily be made by an old proprietor of 
an estate, because his record would be 
sufficient to enable him to realise rent and 
a proceeding under this part of the section 
would ordinarily be to him a costly luxury. 
But such a proceeding would be very 
useful to a purchaser at a revenue sale, 
who has no collection papers to go upon. 
(L exclude those special cases where a 
purchaser at a revenue sale is able to secure 
from the defaulting proprietor or his amlas 
the collection papers). Such a purchaser 
may for his benefit require the names and 
particulars of all tenants holding directly 
under him and who are to pay him rent, 
whether they be patnidars, tenure-holders or 
raiyats or he may require only the names 
and particulars of raiyats directly holding 
under him, trusting for gelting information 
as to the particulars of patnidars and 
tenure-holders who are to pay him rent to 
other sources. dt | 

These principles furnish in my opinion 
a clueto the interpretation of the robakary 
(Ex.5),and the solution of the pints in 
controversy in this appeal. The robokary 
after reciting the purchase of the Sens ata 
revenue sale and the details of the mehkal, 
proceeds on to say that the applicants not 
having been able to ascertain the names of 
all the tenants of the estate, had applied 
for measurement of the lands of the estate 
according to the Thak map, and for as- 
certainment of the names of all cultivat- 
ing and homestead tenants (chasi and 
basati praja), the area of lands in the 

(1) 22 WR 480, 
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possession of each one of such tenants and 
the rent payable in respect of the different 
classes of lands held by them. The 
robakary then gives the detaila of measure- 
ment and states that in respect of some 
mauzahs objection had been preferred by 
proprietors of other estates and by persons 
claiming lakhiraj rights but simply records 
their objections with a statement that the 
applicants had not prayed for recording 
patnis, shikmi miras or lakhiraj tenures. 
In respect of Mauza Kurasi, however, no 
objection was preferred by any one. The 
robakary then states that the Deputy 
Collector on local enquiry had found the 
rates of rent paid in respect of different 
kinds of land of the several villages of the 
estate. For Mauza Kurasi the rate per 
kant is recorded thus: 

Rs. 12 for homestead land, 

Rs. 10 for abandoned bastu, 

Re. 14 for garden lands, 

Rs, 8 for lands adjoining homesteads, 

Rs. 5 for paddy lands. 

In the Chitta Ex. 6 the lands in suit are 
recorded in Dags Nos. 32 and 33 as “Jote 
Ambika Charan Dey the lands as paddy 
lands and ditch, area 111/2 gds odd and 
rate of rent Re.5 per kani. Reading the 
robakary and having regard to the state- 
ments made therein, I come to the conclu- 
sion that a special application under s. 38 
of Act VIII of 1869(B.C.) had been made 
before the Civil Court by Gris Chandra Sen 
and others, the purchasers at the revenue 
sale, but they applied to have the 
particulars as to rent, etc., payable by cul- 
tivating and homestead tenants (chasi and 
basati praja) and not also of middle men, 
or tenure-holders. The robakary and the 
Jarip? Chitta being filed and recorded in 
the Oivil Court under the provisions of 
s. 39 of Act VIIL the matter s intra vires the 
Collector have become final and conclusive. 
These matters are, that in respect of 
Dags Nos. 32 and 33 of the Jaripi Chitta 
Ambika Dey was the tenant and that his 
rent was at the rate cf Rs. 5 akani: Meerjah 
Janand v. Krishto Chander (2). The 
Collectcr proceeding under s. 38 of Act VIII 
has no jurisdiction to determine to which 
class a tenant belongs, or to determine the 
incidents of a tenancy, or to determine what 
the fair rent ought to be: J. P. Wise v. 
Lakhoo Khan (8). I am therefore, unable 
to give effect tothe first contention of Dr. 
Basak that the Jaripa Chitta and the 
robakary conclude the matter between the 


(2) 10 0 597. 
(3) 16 W R 50. 
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parties and preclude the defendants from 
asserting that defendants Nos. 8 and 9 were 
permanent tenure-holders and not occup- 
ancy raiyats. Butin my judgment there is 
great force in his second contention. As I 
have stated the Sens made a_ special 
application under s, 38 of Act VIII but of a 
limited character. They only wanted to 
ascertain the particulars of holdings and 
not of tenures. In the Jaripi Chitta the 
lands are recorded as being in the posses- 
sion of the tenant, defendant No. 8. This 
must be on the footing that he was himself 
in possession by cultivation. No objection 
was preferred by him that he was nota 
cultivating tenant and that the Oollector 
could not record the particulars of his land 
as being beyond the scope ‘of the pro- 
prietors’ application. I accordingly hold 
that Exs. 5 and 6 are relevant on the question 
of the status of defendants Nos. 8 and 9 as 
tenants under the plaintiffs. The learned 
Subordinate Judge was not, therefore, right 
in ignoring Exs.5 and 6 in arriving at his 
finding that the subject-matter of the suit 
was a permanent tenure, J accordingly set 
aside the decree of the learned Subordinate 
Judge and remand the caseto the lower 
Appellate Court so that the question of the 
status of defendants Nos. 8 and 9 under the 
plaintiffs maybe re-considered. All other 
findings of the lower Appellate Court must 
stand. 

The appealis accordingly allowed and 
the case remanded to the lower Appellate 
Court. Oosts to abide the result, There is 
no substance in the cross-objection which is 
dismissed but without costs. Leave to 
appeal under the Letters Patent asked for 
is refused. 

D. Appeal allowed. 


LAHORE HIGH COURT 
First Civil Appeal No. 2035 of 1934 
June 4, 1935 
TEK CHAND AND Skemp, Jd, 
BHAGWAN DAS AND ANoTHER— 
APPELLANTS 
VETSUS 
Mian GHULAM MUHAMMAD— 
RESPONDENT 
Guardian and Ward—Guardian by Court—Lease 
of minor's land—Security bond in favour of minor 
hypothecating immovable property—Court, if can 
assign bond to minor on attaining majority— Registra- 
tion, necessity of—Court breaking iis own contract 
by acting inconsistently with rights of sureties 
—Sureties, if discharged—Contract Act (IX of 1872), 
s. 139—Guardians and Wards Act (VIII of 1890), 
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s. 21 (b)—Contract entered into by Court for 
minor's benefit—S, 23 (b), tf applies—Lease—No 
clause of re-entry—Lessee or his assigns, if can be 
ejected—Lessor's remedy is suit for arrears. 

Where a Oourt obtained a security bond which 
hypothecated immovable property to secure a 
proper disposal of money, due to minors, deposited 
with it, an assignment of the security bond in 
favour of the minora on their attaining majority 
in order to enable them to realise the money from 
the surety need not be made by way of a regularly 
stamped and registered deed of sale, but may be 
made by an order passed by the Court and the 
assignee can sue on his own benefit. Ram Saran 
Das v, Yudhishtir Prasad (2), followed, Oppenheimer 
v Maneckjee (1), dissented from. 

And where in the above case the Court breaks 
the contract by acting inconsistently with the 
rights of the sureties, the sureties are thereby dis- 
charged. 

Where thecontract for the minor's benefit is 
made bythe Court itself and not by the guardian 
s. 29 (b), Guardians and Wards Act, has no ap- 
plication. 

Where there is no clause providing for re-entry 
in the event of failureto pay rent, the Court has 
no rightto get the lesseeor his assigns ejected 
when they failto pay rent. In the absence ofa 
clause providing for re-entry the orly remedy of 
the lessor is to sue for arrears of rent. 

F. C.A. from an order of the Senior 
Sub-Judge, Multan, dated July 30, 1931, 

Messrs. Mehr Chand Mahajan and Asa 
Ram Aggarwal, for the Appellants. 

Messrs. Lam Chand Manchandaand S. C. 


Manchanda, for the Respondent. 


Skemp, J.—The following facts lead up 
to this appeal, Mian Sher Mohammad, a 
large land owner, died in 1922, leaving a 
widow Musammat Nur Sain and a minor 
son Ghulam Muhammad. Musammat Nur 
Sain was appointed the guardian of 
Ghulam Muhammad under the Guardians 
and Wards Act. The greater part of the 
land was leased out for the benefit of the 
minor, first in favour of one Janji Ram 
at Rs. 2,100 per annum and then in favour 
of one Dur Muhammad at ks. 2,350 per 
annum. A threeyears’ lease in favour of 
Dur Muhammad expired in 1928 and on 
June 13, 1928, Musammat Nur Sain applied 
that the lease should be re-granted to Dur 
Muhammad on the same terms. ‘The 
District Judge, however, had the lease 
auctioned, and the highest bid recorded 
by the Yeskildar was Rs. 6,397-14-3 by 
Dr. Daulat Ram. On July 7, 1928, the 
District Judge recorded an order that the 
guardian and Dur Muhammad had asked 
that the latter be allowed to retain the lease 
and that he had held a fresh auction in 
Court between Dr. Daulat Ram and Dur 
Muhammad, as a result of which Dr. Daulat 
Ram increased his bid to Rs. 89,000. He 
wrote : 


“I accordingly sanction the lease of the minor's 
e 
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land from Rabi 1929 for three years at Rs. 8,000 
per annum payable in instalments of Rs. 5,000 (tive) 
and Rs. 3,000 (three) by July 15, and January 15, 
each year, respectively. The leasee must also furnish 
security for payment by due date of the instalments 
due on the lease.” 

On July 16, 1928, a security bond was 
executed in accordance with the foregoing 
order by Bhagwan Das and Qazi Ghouns 
Bakhsh and lodged in Court. After 
reciting that Dr. Daulat Ram had taken 
the land in question on lease for a period 
of three years the security bond ran : 

“The lease money, Rs. 8,000 per annum, has to be 
paid in the following instalments till the end of 
the lease: Rs. 5,000 on July 15, Rs. 3,000 on Jan- 
uary 15, we, the executants, severally and jointly 
hold overselves responsible as sureties for Dr. Daulat 
Ram aforesaid, and make the following agreement: 
Dr. Daulat Ram aforesaid, shall continue to pay 
the annual lease money in the instalments fixed, till 
the term of lease without any objection and deposit 
the same in the Government Treasury. Moreover, 
if some other order regarding the lease is passed by 
the aforesaid Oourt,he shall comply with the same 
without any objection. In case Dr. Daulat Ram, 
lessee aforesaid, fails to pay the instalments of the 
lease money or comply with order regarding lease 
and shows negligence in this behalf, persons and 
property of every description of us, the executants, 
sureties, shall be liable for the payment of in- 
stalments of the lease money in question till the 
term of lease without any objection. Hence we 
have executed this security bond in favour of 
“Sarkar Daulat Madar” (Government) so that the 
same may serve as an authority”. 


Dr. Daulat Ram was afterwards put 
in possession, On March 16, 1929, ke 
executed a registered lease in favour 
of Bhagwan Das and others at Rs. 8,000 
per annum for three years from Rabi 
1929, to Kharif 1931; i.e. Bhagwan 
Das was one of the sureties and one 
of the sub-lessees. 

On July 16, 1929, Bhagwan Das, deposit- 
ed Rs. 5,000 on behalf of Dr. Daulat Ram, 
lessee, inthe Court of the Senior Sub- 
Judge, towhom the case had apparently 
been transferred, and prayed that the 
same be credited to the account of the 
minor. No further payment on behalf of 
Dr. Daulat Ram was made. 

On July 22, 1929, Dr. Daulat Ram ap- 
plied tothe Senior Sub-Judge that Bhag- 
wan Das, aforesaid,; might be held 
responsible for the payment of the lease 
money till the expiry of the lease. This 
request was not sanctioned. On August 19, 
1930, Dr. Daulat Ram applied that the 
lease in his favour might be cancelled and 
on the same date Bhagwan Das prayed 
that his security should be cancelled. This 
application was rejected. 

Ono August 20, 1930, Dr. Daulat Ram 
lodged a long application to the Senior 
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Sub-Judge making representations against 
the order to deposit on account of instal” 
ments of Kharif, 1929, and Rabi, 1930. He 
said that the head of the canal had breach- 
ed, that allthe Kharif crops had been 
destroyed and that the Rabi crops had 
not been sown in time and could not 
mature. These facts were borne out, he 
said, by a report of the Tehsildar of Mailsi 
dated January 13, 1930. We sent for the 
report of the Tehsildar. It recites that 
the head of the canal was breached 
on September 19, 1929, that revenue on til 
and rice crops was remitted wholly, on 
mash and cotton one-half, that all revenue 
on temporary cultivation was remitted, 
and that the Rabi crops failed to some 
extent because sowings were not possible. 
In his application of August 20, Dr. 
Daulat Ram went on to represent that 
remissions of rent had also been made and 
he prayed that half the lease money might - 
be remitted in his favour. After some 
further applications, which are not material, 
the Senior Subordinate Judge on Febru- 
ary 7, 1931, recorded an order, Ex. P-6, 
discharging Ghulam Muhammad as he had 
attained majority. He said: 

“The Oivil Surgeon, Multan, has reported that 
on January 6, 1931, Ghulam Muhammad's age was 
between Y2and 23 years. Thus the Courthas no 
power over him now. The guardian who is the 
mother is automatically discharged. The lessee 
has been recalcitrant in withholding payments of 
the lease money due by him, Ghulam Muhammad 
can sue him and his sureties if so advised. The 
remaining lease period is suspended and the 
lease cancelled. The Tehsildar of Mailsi may be asked 
to deliver possession of the leased land to Ghulam 
Muhammad. The Tehbsildar carried out the order 
and Ghulam Mubammad was put in possession of 
the land.” 


On January 7, 1933, Ghulam Muham- 
mad sued Bhagwan Das and Musammat 
Hayat Bibi, widow of Qazi Ghouns Bakhsh, 
the other surety, for Rs. 11,000, namely 
instalment due on January 15, 1980, 
Rs. 3,000, instalment due on July 15, 1930, 
Rs. 5,000, instalment due on Jaunary 15, 
1931, Rs. 3,000, i.e. he sued the sureties 
for the amount of the lease money rem- 
aining unpaid for the period of two years 
during which the leasehad run. The 
learned Senior Sub-Judge decreed the suit 
against Bhgwan Das personally and against 
the widow tothe extent of her deceased 
husband’s estate in her hands. The de- 
fendants have appealed. The main points 
taken on appeal are as follows: (1) That 
the expression “Sarkar Daualt Madar” 
in the surety bond means ‘‘Government” 
and the plaintiff therefore had no locus 
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standi to sue. Though the bond in this 
respect is not happily worded, it is quite 
clear that by “Sarkar Daulat Madar” the 
District Judge is intended and there is no 
force in this point; (2) the plaintiff could 
not sue without an assignment from the 
District Judge as the contract was not 
made with him. Oppenheimer v. Maneckjee 
147 Ind. Cas, 297(1), was relied upon : 
“Where under a surety bond executed in favour 
ofa District Judge the surety undertook to pay 
to the District Judgeor his successor in office or 
the assign of the District Judge for thejtime being, 
a certain sum ofmoney and the person for whose 
benefit the bond was taken by the District Judge 
instituted a suit for rectification of the bond, it 
was held that, asthe bond was executed in favour 
ofthe District Judge and the plaintiff was not a 


party toit nor an assign, he’was not entitled to 
maintain the suit,” 


On the other hand in Ram Saran Das v. 
Yudhishtir Parsad (2), it was held that 
where a Oourt obtained a security bond 
which hypothecated immovable property 
to secure a proper disposal of money due 
to minors, deposited with it, an assign- 
ment of the security bondin favour of the 
minors on their attaining majority in order 
to enable them to realise the money from 
the surety need not be made by way of a 
regularly stamped and registered deed 
of sale, but may be made by an order 
passed by the Court. I agree with this view 
which covers the order of the Senior Sub- 
Judga in the present case and hold that the 
minor can sue. (8) The next point is that 
taking the order of the District Judge to 
be a lease in favour of Dr. Daulat Ram, 
there is no clause providing for re-entry 
in the event of failure to pay rent. 
Therefore, the District Judge, 4. e. his 
successor, the Senior Sub-Judge, had no 
right to get the lessee or his assigns 
ejected when they failed to pay rent. In 
the absence of a clause providing for 
re-entry, the only remedy of the lessor 
was to sue for arrears of rent. The law 
is summarised in. Mulla’s Transfer of 
Property Act, 1933, as follows : 

“Tf the covenant to pay rent is express and a 
proviso for re-entry is annexed, non-payment of rent 
will support a forfeiture. But in the absence of 
such a provision forfeiture will not be incurred by 


breach ofan express covenant either to pay rent or 
not to assign or sub-let.” 
There- 


See the authorities quoted there. 
fore, the order Ex. P. 6 met the failure 
to pay rent by an illegal breach of con- 
tract. 

The learned trial Judge justified the 

((1) 147 Ind. Cas. 297; A I R 1933 Rang, 337; 6 R 
Rang. 163. 

(2) 53 A 786; 133 Ind. Cas. 904; AIR 1931 All, 
389; (1931) ALJ 503; Ind, Rul. (1931) All. 760 (F B.) 
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order as coming within the purview of 
s. 29 (b), Guardians and Wards Act, 
according to which the guardian cannot 
without the previous sanction of the Court, 
lease any part of the property for any 
term extending over more than one year 
beyond the date on which -the ward 
will cease to be a minor. As admitted 
by Mr. Manchanda, this  reasor- 
ing is entirely wrong; the contract 
was made not by the guardian but 
by the Court itself; and s. 29 (b) has no 
application. (4) The failure to pay rent 
was met by breach of the contract and 
the illegal removal of the lessee’s sub- 
tenants. Mr. Mehr Chand contends that 
in view of the terms of s. 139, Contract 
Act, the sureties are discharged. He 
urged that if the tenants had remained 
in possession for another year, they might 
have recouped their losses. This appears 
highly improbable, but the principle can- 
not be affected by the event. As the 
Senior Sub-Judge broke the contract by 
acting inconsistently with the rights of 
the sureties, the sureties are thereby dis- 
charged, 

It follows that the present suit must 
fail. I would accept the appeal and 
dismiss the suit, but in the circumstances, 
direct the parties to bear their own costs 
throughout. 

Tek Chand, J.—I agree. 


D, Appeal accepted. 


———. 


MADRAS HIGH COURT 
Appeal Against Order No. 377 of 1933 
May 2, 1935 
Panpranc Row, J, 
CHENGANAKATTIL MOIDEEN AND 
oTHERS— DEFEN DANTS—A PPELLANTS 


VETSUS 
POTTENGAL KUNHALIKUTTI anp 
OTHERS—PLAINTIFFS— RESPONDENTS 

Co-owners—Adverse possession—Sale of land be- 
longing to co-sharers—Sale invalid asto some co- 
sharers—Purchaser’s possession, whether adverse—~ 
Muhammadan Law—Sale by mother as guardian 
of minor sons—Validity. 

Wherea person purchased properties belonging 
to some co-sharers and obtained possession of the 
same but itwas found that the sale was invalid 
in respect of thesharers of someof the co-sharers: 

Held, that the possession of the purchaser was 
not adverse to theco-sharers whose title he had not 
acquired. 

A sale by a Muhammadan woman of properties be- 
longing to herand her minor sons can be valid only 
in respect of her own share; it is void as regards 
her minor sons’ shares. Imambandi v, Mudsaddi 
Mal (1), referred to, 
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A. against the order of the District Court 
of South Malabar, dated December 22, 1932, 
in A. 8. No. 136 of 1932 preferred against 
the decree of the Court of the District 
Munsif of Tirur in O. 8. No. 207 of 1929. 
: Mr. D. A. Krishna Variar, for the Appel- 
ant. 

Mr. P. Govinda Menon, for the Respond- 
ent. 

Judgment.—This is an appeal from 
the order of the District Judge of South 
Malabar dated December 22, 1932, in appeal 
from the decree of the District Munsif of 
‘Tirur dated September 29, 1931, remanding 
the suit for fresh disposal according to law. 
The suit was one brought for partition and 
separate possession of 15 out of 16 shares 
in the plaint properties with arrears of 
mesne profits, etc. The properties belonged 
originally in Jenm to one Kunhayathru, the 
father of defendants Nos. ] to 3 and the 
husband of the fourth defendant. After 
the death of this man and when 
defendants Nos.1 to 3 were minors, the 
properties were sold by the fourth defendant 
in her own capacity and as guardian of 
defendants Nos. 1 to 8. This assignment 
by her took place in 1911 when the eldest 
of defendants Nos. 1to 3 was only 6 years 
old. In March 1929 the plaintiff got an 
assigoment (Ex. A) from defendants Nos. 1 
and 2 of the rights of defendants Nos, 1 
to 3in respect of the plaint properties and 
it is on this assignment the suit is based, 
the contention of the plaintiff being that the 
sale by the fourth defendant of the pro- 
perties to the fifth defendant’s predecessor- 
in-title, Kunhi Koya, was not valid so far 
as the shares of defendants Nos. 1 to 3 in 
the properties are concerned. The suit 
was resisted by the fifth defendant and his 
mortgagee, theSsixth defendant, and a 
large number of issues were framed and 
the District Munsif dismissed the suit with 
costs. The grounds on which the suit was 
dismissed by the District Munsif were that 
the suit was barred by adverse possession 
and limitation and that defendants Nos, 1 
to 3 were estopped from impugning the 
validity of the sale-deed executed by their 
mother, the fourth defendant in favour of 
the fifth defendant’s predecessor-in-title in 
1911. In appeal by the plaintiff to the 
District Judge two points were raised, 
namely, that the sale in favour of the fifth 
defendant’s predecessor-in-title was nominal 
and was not intended to take effect and 
that the suit was not barred by limitation. 
On the first point the decision of the District 
Judge was against the plaintif and on the 
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second point his decision was in favour of: 
the plaintiff. He came to the conclusion 
that the suit was not barred by limitation 
as defendants Nos. 1 and 2 were not 
shown to have had knowledge of the sale 
and that there had been no ouster so far as - 
they were concerned for more than 12 
years prior to the suit. As regards the 
third defendant’s share, it was conceded 
before him by the plaintiff's Advocate that 
he had no case, as third defendant was a 
major when his share was transferred to 
the plaintiff in 1929 by the second defend- 
ant purporting to act as his guardian, and 
the appeal was abandoned in respect of 
that share, ; 

The present appeal, whichis by the fifth 
and sixth defendants, raises two points 
namely, (1) whether the suit is barred by 
limitation, in other words, whether the fifth 
defendant has acquired title to the plaint 
properties by adverse possession for over 
12 years before the suit was instituted and 
(2) whether there is any estoppel against 
defendants Nos. 1 and 2. The latter point 
can be dealt with very briefly. There is 
nothing lo support the cstoppel which is 
pleaded in this case. Apparently the 
estoppel is based on the contention that 
because some other properties were pur- 
chased with the money that was obtained 
by the sale of the plaint properties to the 
fifth defendant's predecessor-in-title in ` 
1911 defendants Nos. 1 and 2 are estopped 
from impugning the sale in favour of the - 
fifth defendant’s predecessor, It must be 
remembered that at the time of the sale as 
well as of the purchase of other property, 
these defendants were minors, aged 6 years 
and less and it is not shown how ‘the pur- 
chase of property with the sale proceeds of 
the plaint properties prevents them from 
denying the validity of the sale in favour 
of the fifth defendant’s predecessor. There 
can be no possible basis for a plea of 
estoppel and I have no doubt that this point 
was not pressed in the appeal simply because 
there was nothing in it. I find there 
is no estoppel operating against defendants 
Nos. 1 and 2. 

The other point has been argued at some 
length and it has been contended that 
because the purchaser under the deed of 
1911 executed by the fourth defendant took 
possession of the entire properties, that isto 
say, of all the shares, it must be deemed 
that his possession was adverse from the 
date of the sale even in the absence of any 
knowledge of the sale on the part of the co- 
sharers other than the actual executant of | 
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the deed. There can be no doubt that in 
view of the Privy Council decision in Imam- 
bandi v. Mudsaddi Mal (1), the sale by the 
fourth defendant, who was not the legal 
guardian of defendants Nos. 1 to 3 at the 
time purporting to convey their shares also 
in the property, is void and cannot be bind- 
ing on the minors; the sale can be valid 
only as regards the fourth defendant’s own 
share in the property. The position, there- 
fore, is that the purchaser came into posses- 
sion as the rightful owner of a share in 
property and as regards the rest of the 
shares which helonged to defendants Nos. 1 
to 3, he got no title. But it does not follow 
that his possession of those shares was 
adverse possession as that possession can be 
traced to his valid title as the transferee 
from one of the sharers, namely, the fourth 
defendant. Ib is a well established prin- 


ciple of law that possession can never be. 


deemed and is never deemed to be adverse 
if it can be traced to a lawful title. The 
principle is so well understood that it is 
unnecessary to quote authority in support 
of it; it has been affirmed and acted upon 
in several cases by their Lordships of the 
Judicial Committee and it is really not 
disputed. It is, however, contended that it 
does make a difference if the purchaser was 
not originally, that is, before the purchase, 
a co-sharer; in other words, though if one 
co-sharer purports to acquire under an 
invalid sale of the shares of the other co- 
shares from persons who have no right to 
convey them, his possession would not be 
adverse to the other co-sharers from the date 
of the sale-deed, nevertheless as in this case 
the purchaser came into possession only 
under the purchase and was not a co-sharer 
before the purchase, his possession in 
respect of the other shares over which he 
got no valid title must be deemed to be 
adverse to the true owners even in the 
absence of any notice of the sale to them 
or inthe absence of any proof that they 
knew of that sale, I am unable to accept 
this contention. There is no good reason 
for making this difference between one who 
is already a co-sharer and one who becomes 
a co-sharer at the same time as he gets 
possession of the other shares. The general 
principle is that where a man has got a 
lawful title to possession, his possession 
must be traced to that title and he cannot 
be permitted to plead his own wrong, so 


(1)45 O 878; 47 Ind. Cas, 513; 35 M L J 422; 16 
ALJ 800; 24M LT 330; 28 O'L J 409; 23 OW N 
5; 5PL W276; 20 Bom. LR 1022; (1919) M WN 
91; 9 L W518; 45 1a 73 (PO) 
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tospeak, and contend that, when he got 
possession without title, as a co-sharer under 
the deed he had not the right in law of being 
in possession of the entire property. The 
interest which was purchased from the 
fourth defendant tothe extent that it was 
valid was the interest of the fourth defend- 
ant: that is to say, her interest as a co owner 
and the transferee from such co-owner can- 
not get higher rights than the trans- 
feror, nor can he escape the liabilities to 
which a co-owner is subject. In other 
words, the person who takes a transfer from 
a co-owner steps into the shoes of his 
transferor and when he takes an assignment 
he is clothed with all the rights and 
becomes subject to all the liabilities of his 
transferor. So far as rights in regard 
to the other shares in the properties 
are concerned, they are left unchanged by 
reason of the transfer and it would, there- 
fore, follow that the possession of the pur- 
chaser in 1911 cannot be deemed to ke 
adverse tothe true owners, namely, defend- 
ants Nos. 1 to 3, unless it is shown that 
a hostile title was asserted by the purchaser 
to their knowledge. Proof of such know- 
ledge or ouster is lacking in this case, and 
itis obvious that no such evidence on a 
point like this can be expected in view of 
the fact that defendants Nos. 1 and 2 
were children of tender age at the time of 
the sale and could not possibly be expected 
to have known or to have appreciated the 
nature of the transaction even if they were 
told of it at that age. The first defendant 
was 6 years old at the time and the second 
defendant was younger by two years. [ven 
in 1917, that is to say12 years before the 
filing of the suit, they were only 12 and 
10 years of age, respectively, it is impossible 
to believe that boys of that age would have 
known that their shares were being held 
under a title hostile to them. There is no 
reason to suppose that they knew anything 
then about it, On this point I see noreason 
whatever to differ from the finding of the 
learned District Judge who observes that 
the dates of birth are only to be remember- 
ed in order to demonstrate how absurd the 
contention is that defendants Nos. Land 2 
had knowledge. 

On the whole I see no reason to differ 
from the finding of the learned District 
Judge to the effect, that adverse possession 
for over 12 years had not been established 
by the contesting defendants Nos. 5 and 
6, It follows, therefore, that the order of 
the District Judge remanding the suit to 
the trial Court is right and that this appeal 
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must fail. The appeal is accordingly dis- 
missed with costs, 


A, Appeal dismissed. 





LAHORE HIGH COURT 
Letters Patent Appeal No. 137 of 1934. 
April 24, 1935 
ADDISON AND DIN MOHAMMAD, JJ. 
MUHAMMAD NAWAZ SHAH AND 0OTAERS 
—JUpGMENT-DEBToRsS—APPELLANTS 
Versus 
Firm RAM DAYAL-KARAM CHAND 
— DEORER-HOLDER—RESPONDENT 

Custom (Punjab) —Inheritance—Son, whether inherits 
as legal representative of father or by virtue of 
connection with common ancestor — Property so in- 
kerited in son's hands, whether attachable in execution 
of decree against father’s estate—Law among Khaggas 
of Lyallpur District — Civil Procedure Code (Act V 
of 1908), s. 53—Applicability to sons and other 
descendants of deceased ancestor under Hindu 

aw, 

Under custom a son does not inherit from his 
father as his legal representative but takes the estate 
by virtue of his connection with the common an- 
cestor, Theideaof a reversioner succeeding to 
ancestral property of the legal representative of a 
deceased person is ordinarily foreign to the founda- 
tion on which all custom rests. It is a matter of 
custom to be established by the person asserting it 
that ancestral Jand coming to a reversioner is 
liable to be attached to satisfy a decree against the 
last holder thereof. Consequently, the land in- 
herited by the son is not liable to be attached in 
execution of a decree against his father's estate in 
absence of a custom to that effect. The provisions 
of s. 53, Civil Procedure Code, were specially enacted 
to meet a case as regards sons and other descendants 
of a deceased ancestor under Hindu Law, but there 
is no similar provision in any enactment for persons 
who follow custom, The question therefore has 
always to be decided afresh in each case when custom 
is the rule of decision. 

Among Khaggas of Lyallpur District there is no 
such custom. Jagdip Singh v. Narayan Singh (1), 
Mikor v. Chhaju Ram (2) and Ram Chander v. Daryaoo 
Singh (3), distinguished. 

L. P. A. from an order 
dated October 10, 1934, 

Messrs. M. C. Mahajan and Rattan Lal 
Chowla for Mr. M.C. Mahajan, for the Ap- 
pellants, 

Mr, Kishen Dayal, for the Respondent. 

Addison, J—The firm Ram Dayal- 
Karm Chand, obtained a decree against 
the representatives „of Muhammad Shah 
deceased. In execution, twolanded estates, 
one belonging to his minor sons and the 
other to his widow, were attached. The 
judgment-debtors objected on the ground 
that the land was ancestral, that Khaggas 
to which tribe they belonged, were govern- 
ed by custom and that ancestral land in the 
handsof the sons was not therefore liable 
to attachment in execution of a decree 


of Currie, J., 
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passed against them as the representatives 
of their deceased father. It was also 
pleaded that the widow Musammat 
Akhtari Begum had a lien on the estate 
on account of her dower and finally, that 
it should be held that there was a charge 
of Rs. 4,900 on account of a mortgage which 
had been redeemed by Sir Zafar Ali for 
the benefit of the minor sons of the 
deceased, their mother being his daughter. 


The executing Court decided the issues 
in favour of the objectors and the land 
was released from attachment. A Judge 


of this Court on appeal held that the 
land was ancestral, but that it was liable, 
under custom in the hands of tke sous 
to be attached in execution of the decree 
against their father’s estate. He, however, 
held that the widow had a dower charge 
amounting to Rs. 10,000 on the property 
and that the sum of Rs. 4,020 paid by Sir 
Zafar Alito redeem a mortgage for the 
benefit of his minor grandsons must also 
be held to be a charge on the: property, 
Subject to these limitations it was held 
that though the land was ancestral, it 
was liable to attachment in execution of 


the decree. Against this decision this 
Letters Patent Appeal has beei prefer- 
red. 


The kabin-nama or dower-deed is quite 
clear and it shows that 931 kanals 4 marlas 
of land were given to the wife as part 
of her dower. In addition, the sum of 
Rs. 20,000 was fixed as dower. The sum 
of Rs. 10,000 mentioned by the Appellate 
Court appears to be a mistake. The 931 
kanals 4 marlas of land are already entered 
in the name of the widow and this area of 
land must be excluded in any circumstances 
from attachment, while the remaining land 
must be held to be subject toa charge of 
Rs. 24,000, if it can be attached. This 
question is important only if we hold that 
the land can be attached in the hands 
ofthe minor sons under custom. The 
Courts below have held that the land is 
ancestral and we are in agreement with 
that finding, The only question left to 
be determined is whether it can be attached 
in the hands of the minor sons in order to 
satisfy the decree passed against the 
estate of their deceased father. 

There aretwo Full Bench decisions of 
the Punjab Chief Court on this subject, 
namely Jagdip Singh v. Narayan Singh (1) 
and Mikor v. Chhaju Ram (2). These lay 

(i) 4 P R 1913; 15 Ind. Cas. 866; 160 P W R 1912; 
173 P L R 1912. 

(2) 17 PR 1919; 49 Ind. Cas. 281; A I R 1919 Lah, 
145; 6 P W R 1919. 
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down that the right of a reversionary heir 
under custom is a right in property, the 
enjoyment of which is deferred until the 
present holder has died. A reversioner 
does not inherit from the last owner but 
from the common ancestor from whom his 
interest is derived. In fact, the agnatic 
theory is the basis and foundation of all 
custom in the Punjab and the reversioner, 
whether he is a son or not, is always looked 
upon as succeeding to ancestral land by 
Teason of his descent from the common 
ancestor and not as inheriting it from the 
last holder. This fundamental conception 
is frequently lost sight of. As it was 
expressed in Mikor v. Chhaju Ram (2), it 
is open to a litigant to plead a custom 


that the person in possession of ancestral 


property which it is sought to attach, is 
the legal representative of the deceased 
debtor and that the property is deemed 
to be the property of the said debtor, 
that is, that the successor of the debtor 
inherits the property from the debtor and 
is his legal representative as that term 
is usually understood. The idea of a 
reversioner succeeding to ancestral property 
as the legal representative of a deceased per- 
son is ordinarily foreign to the founda- 
tion on which all custom rests. He suc- 
ceeds by virtueof his connection with the 
common ancestor. It is a matter of custom 
to be established by the person assert- 
ing it that ancestral land coming to a 
reversioner is liable to be attached to 
satisfy a decree against the last holder 
thereof. This was recognized also in 
Ram Chandar v. Daryaoo Singh (3), at the 
bottom of p. 3685. 

The ground being thus cleared it is 
possible to consider and determine the 
question involved in this appeal. In 
18:2 when the village of the parties was 
in the Montgomery ‘Tehsil of the Montgo- 
mery District, a riwaj-i-am was drawn up. 
There were cnly twenty-two questions and 
answers in this statement of custom, 
and the custom of Khaggas was delinitely 
recorded init. It follows necessarily that 
Khaggas are governed by custom, and this 
was so held by the Courts below. Before 
the executing Court no reference was made 
to a Oustomary Law prepared in 1925 
of two other Tehsils of the Montgomery 
District, namely Pakpattan and Depalpur. 
‘Apart from the riwaj-i-am of 1872 no 
Customary Law has ever been prepared 

(3) 14 Lah. 365; 141 Ind, Cas, 483; A IR 1933 Lah. 
593; Ind, Rul, (1933) Lah. 133; 34 P L R 168. 

*Page of 14 Lah.—[Ed.] at a 
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for tne Montgomery Tehsil, in which the 
village of the parties was once situated, 
When canal irrigation was brought into 
the wastes of the Montgomery Tehsil, the 
new District of Lyallpur was formed and 
the village of the parties isnow in the 
Lyallpur District, where also no state- 
ment of custom has ever been drawn up. 
Jt follows that the Customary Law pre- 
pared for the Pakpattan and Depalpur 
Tehsils in 1925, cannot he considered as con- 
taining a statement of the custom of these 
Khaggas who were never resident in those 


Tehsils. For this reason also this appeal 
must be accepted on the ground that 
no custom has been made out by 
which ancestral land in the hands 


of minor sons is liable to be attached to 
meet a decree against their father’s estate. 
There is no other evidence on this question 
worthy of consideration. In any case, the 
Judge of this Court whoheard the appeal, 
if he considered the Customary Law of 
the other Tehsils prepared in 1925 relevant, 
should have given the opposite party an 
opportunity to rebut it asit was not relied 
upon (and rightly so) or even mentioned in 
the Court of firet instance. 

The provisions of 8. 53, Civil Procedure 
Oode, were specially enacted to meeta 
case like the present as regards sons and 
other descendants of a deceased ancestor 
under Hindu Law, but there is no similar 
provision in any enactment for persons 
who follow custom. The question, therefore, 
has always to be decided afresh in each 
case when custom is the rule of decision. 
Even if the answer to Question No. 32 in 
the 1925 compilation regarding Pakpattan 
and Depalpur Tehsils of the Montgomery 
District be held tu apply, I do not con- 
sider that it lays down that ancestral land 
can be attached by the Courts in the 
hands of minor sons to meet their father’s 
debt. The reply is that: 


“A minor whose father is dead and who has in- 
herited his father’s estate, is liable forthe pay- 
ment of his father’s debts, The property of the 
minor cannot be alienated to a third party dur- 
ing his -minority till some arrangement has been 
made for the payment of such debts. A minor 
is liable for his father’s debts only to the extent 
of the property he receives from him,” 


As already pointed out, under custom, a 
son does not inherit from his father, but 
takes the estate by virtue of his connection 
with the common ancestor. This question 
was framed in reality in order to show what 


power a guardian has to sell ancestral 
Jand in the hands of a minor, The answer 
does not imply that the minor succeeds 
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his father as his legal representative. 
Although for the most part in the Punjab 
ancestral land is not liable under custom 
to be attached for the debts of the last 
holder, it is frequently the case that these 
debts are met by the sons selling such 
land though they cannot be compelled 
to doso, and custom recognizes this act 
as being for necessity. The answer tothe 
question means that the guardian has the 
same power in this respect as the son 
when he attains majority, 

Further, in the statement of custom relied 
upon, it is nowhere said that a major 
son of a distant reversioner who succeeds 
to ancestral land, is liable to pay the debts 
of the last holder. There is thus no founda- 
tion for the proposition that ancestral land 
in their hands can be attached. It would 
be a ridiculous state of affairs to hold that 
ancestral land in the hands of a minor son 
can be attached to pay the debts of the last 
holder, but that such land in the hands of 
a major son or distant reverisoner can- 
not be so attached. This shows most 
convincingly that ‘the reply relied upon is 
merely one enabling guardians to sell 
ancestral land in the hands of minors 
just as the minors can doif they so care 
when they attain majority. It does not 
mean that the minor inherits the land from 
his father as his legal representative or 
that the land is liable to be attached in 
execution of a decree against his father’s 
estate. 

I am aware that a different view has 
been taken by a Division Bench of this 
Court in Ram Chandar v. Daryaoo Singh 
(3), with regard tothe custom of Rohtak 
District, but that decision can have no 
effect on this case, the question of custom 
having to be decided each time as it arises. 
For the reasons given, I would accept this 
Letters Patent Appeal with costs, set aside 
the decision of the Single Judge and 
restore the decision of the executing Court 
releasing the land from attachment. 

Din Mohammad, J.—I agree. 

D. Appeal accepted. 


RANGOON HIGH COURT 
Criminal Revision Application No, 322-B 
of 1935 
June 27, 1935 
DuNKLEY, J. 

MAUNG SHIN—AppLioant 
versus 
EMPEROR 
Criminal Procedure Code (Act V of 1898), s. 545 
(D (b) —Prosecution_ of midwife under s, 304, Penal 
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Code (Act XLV of 1860)—Midwife 3 unqualified—Fact 
known to deceased woman—Consent given for attend- 
ing on her at delivery—Maxim volenti non fit injuria 
applies—Fine by Magistrate and out of it compensation 
given to mother of deceased -— Held, order for com- 
pensation illegal and without jurisdiction. 

Where the deceased woman with full knowledge 
and of her own free will consented to being attended 
by an unqualified midwife during her delivery and 
her consent, made with full knowledge of the circum- 
stances, thatan unqualified midwife attended upon 
her on this occasion, the maxim volenti non fit 
injuria applies, and the deceased is not entitled to 
damages in a suit against the midwife. Hence the 
order of compensation out of fine made by the Ma- 
gistrate in a prosecution under s. 30}, Penal Oode, is 
illegal aud without jurisdiction. 


Cr. R. App. from the order of the Fourth 


Additional Magistrate, Rangoon, dated 
February 14, 1935. 
Order.—This application in revision 


arises out of an extremely careless order 
of the Fourth Additional Magistrate of 
Rangoon. A woman named Ma Thin On died 
at child birth. She was attended at the 
birth of the child by an unqualified midwife 
named Daw So, and arising out of her 
death Daw So was prosecuted before the 
Fourth Additional Magistrate of Rangoon 
and convicted of an offence under s. 304-A, 
Indian Penal Code, and sentenced to 
pay a fine of Rs. 150. At the close of his 
judgment the Magistrate passed the follow- 
ing order: 

“Tf the fine ie realized, Rs. 100 shall be paid to Ma 
The Nu (P. W. No. 4), the mother of the deceased, 
for the benefit ofthe three motherless children left 
behind by Ma Thin On.” 

He does not state under what provision 
of the law he has ordered payment of this 
compensation to the grandmother of Ma 
Thin On's children, and the order is further 
wrong in that it now appears that Ma Thin 
On had only one child. Maung Sein, the 
present applicant, who was the husband of 
Ma Thin On, applied in revision to the 
learned Sessions Judge of Hanthawaddy 
asking that this order be varied by direct- 
ing the compensation of Rs. 100 to be paid 
to him, on the ground that the child of Ma 
Thin On is left in his custody and he is 
the natural guardian of it. The learned 
Sessions Judge has recommended that this 
Court ehould order the Fourth Additional 
Magistrate to inquire and determine who 
ought to receive the compensation on behalf 
of the minor child. But, in my opinion, 
it is clear that the order for payment of 
compensation was illegal, in that no one is 
entitled to any compensation out of this 
fine. As the learned Sessions Judge has 
pointed out, the order for compensation 
must have been made, if legally made at 
all, under the provisions of s, 545, sub-s. (1), 
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cl. (b), Criminal Procedure Code, that is 
“in the payment to any person of compensation for 
any loss or injury caused by the offence, when sub- 
stantial compensation is, in the opinion of the Court, 
recoverable by such person in a Civil Court.” 

The person to whom the injury was 
directly caused, Ma Thin On, is dead, and 
her heirs can only bring an action in a 
Civil Court for the recovery of damages un- 
der the Fatal Accidents Act (XIII of 1855). 
Consequently, sn order under s. 545 (1) (b), 
Criminal Procedure Code, could only be 
passed in this case if the husband and 
children of Ma Thin On had the right to 
bring an action under Avt XIII of 1855. 
To my mind itis clear that they had no 
such right. Section 1 of the Act is as fol- 
lows: 

“Whenever the death of a person shall be caused 
by wrongful act, neglect or default, and the act, 
neglect or default is such as would (if death had not 
ensued) have entitled the party injured to maintain 
an action and recover damages in respect thereof, the 
party who would have been liable if death had not 
ensued shall be liable to an action or suit for 
damages, notwithstanding the death of the person 
injured ........... Every such action or suit shall be 
for the benefit of the wife, husband, parent and child, 
if any, of the person whose death shall have been so 
caused and shall be brought by and in the name of 
the executor, administrator orrepresentative of the 
person deceased -..........” 

Censequently, the husband and children 
of the deceased cannot recover damages in 
a Civil Court unless Ma Thin On herself 
would have been able to recover damages 
against Daw Bo if she had not died as a 
result of Daw So's negligence. The only 
thing that was alleged against Daw So in 
the criminal trial was that she is an 
unqualified midwife and that she attended 
the labour of Ma Thin On without profes- 
sional assistance and without such assist- 
ance attempted to carry out a difficult 
delivery. It is, however, clear that Ma Thin 
On with full knowledge and of her own free 
will consented to being attended by Daw 
So, and that it was with her consent, made 
with full knowledge of the circumstances, 
that an unqualified midwife attended upon 
her on this occasion. Consequently the 
maxim volenti non fit injuria applies, and 
Ma Thin On would not have been entitled 
to damages in a suit against Daw So. 
Hence the order of compensation out of fine 
made by the Fourth Additional Magistrate 
of Rangoon was illegal and without juris- 
diction, and is set aside. 


D. Order set aside. 
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MADRAS HIGH COURT 
Appeal Against Appellate Order No, 74 
of 1932 
August 1, 1935 
Cornisy, J. 
DORAISAMI PILLAI—APPELLANT 
VETSUS 
AURUMUGHA NAICKER— 

RESPONDENT 

Provincial Insolvency Act (V of 1920), s 44 (2)— 
Civil Procedure Code (Act V of 1908), s. 61—Aliena- 
tion pending attachment—Subsequent insolvency and 
discharge of judgment-debtor — Attaching creditor, 
whether debarred from executing his decree--Effect of 
discharge, : A 

An alienation in contravention ofan attachment is 
not void absolutely and the transferee does not stand 
in a better position by reason of his transferor's 
subsequent adjudication and discharge by the In- 
solvency Court, The discharge of the transferor in 
such a case will not operate to relieve the property 
in the hands of the transferee from subjection to the 
claims under the attachment. 

A person's property was attached before judgment 
and a decree was passed against him. He sold the 
property to a third person inspite of the attachment 
and was subsequently adjudicated an insolvent. The 
decree-holder proved his debt but obtained nothing. 
He sought to execute his decree against the attached 
property after the discharge of the debtor: 

Held, that, notwithstanding the provisions of s. 44 
(2) of the Provincial Insolvency Act, the decree- 
holder was entitled to execute his decree against the 


attached property. eo 
A. against the decree of the District 


Court of Salem, dated December 4, 1931, in 
A. S. No. 240 of 1931, preferred against 
the order of the Court of the District 
Munsif of Salem, dated August LL, 1431, 
and made in R. E. P. No. 659 of 1931 in 
O. S. No. 2027 of 1926, 

Messrs, S. Panchapakesa Sastry and K. R. 
Krishnasamy Ayyar, tor the Appellant. 

Judgment.—The question raised in 
this second appeal is an important one 
and I should have been glad if it had 
been argued on behalf of the respondent. 
However, I have had the benefit of a 
very able argument from the learned Advo- 
cate of the appellant, and I am satisfied 
on that argument that this appeal should 
succeed. The facts are that the appellant 
obtained a money decree against respondent, 
having attached respondent's property before 
judgment. Notwithstanding the attachment 
and contrary toit, the respondent alienated 
the property to some third person. Subse- 
quently to these events the respondent was 
adjudicated insolvent, the appellant prov- 
ed his debt due under the decree. [ am 
told that he received nothing, as no assets 
were realised by the Official Receiver. In 
due course the debtor received his 
discharge. The appellant then sought to 
execute his decree against the property 
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which he had attached and which, as al- 
ready stated, the debtor transferred 
prior to his insolvency. Both the lower 
Oourts have held that s. 44 (2) of the 
Provincial Insolvency Act isa bar in the 
appellant’s way. The section states that, 
save as provided by sub-s. 1, an order of 
discharge shallrelease the insolvent from 


all debts provable under the Act. The 
argument which prevailedin the lower 
Court-was that this decree debt being 


a debt provable in the insolvency, the 
debtor’s discharge absolved him from all 
further liability in respect of it. But 
it seems that this view of the position is 
hardly sufficient to dispose of the case. If 
the property at time of the adjudication 
was the property of the debtor, or if ithad 
come into the hands ofthe Official Receiver 
for realisation, I think that after the 
discharge it would no longer have been 
open tothe appellant to pursue this claim 
against the debtor or against his property. 
But the effect of the transfer contrary 
to s. 64 of the Civil Procedure Code was 
not to make the transfer absolutely void, 
so that the property could still be treated 
as the assets of the debtor notwithstanding 
the transfer. Thus in Naranappiar v. 
Chidambaram Pillai (1), at p. 947* Venkat- 
asubba Rao, J. has stated : ai 


“The section does not provide that the transfer 
shall be void „absolutely or without limitation but 
only ‘as against all claims unforceable under the 


attachment.’ That means, that the purchaser 
is subject to the same liabilities as the judg- 
ment-debtor was.. ...... The transfer is subject 


to the claims under the attachment," 

I think it cannot besaid that the trans- 
feree stands in a better position by 
reason of his transferor’s subsequent 
discharge by the Insolvency Court or that 
the transferor's discharge operates to 
relieve the property in the hands of the 
transferee from subjection to the claims 
under the attachment. For these reasons 
I am of opinion that this appeal should be 
allowed with costs and that appellant should 


be allowed to proceed with his exe- 
cution. 
A Appeal allowed. 


(1) 63 M L J 945 at p 647: 140 Ind. Cas. 600; AIR 
1933 Mad. 96; 36 L W 781; (1933) M W N 54; Ind 
Rul. (1933) Mad. 32. 


*Page of 63 ML J.—[#d_] 
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MADRAS HIGH COURT 
Civil Revision Petition No. 350 of 1935 
August 23, 1935 
CORNISH, J. 
G. V. NARAYANASAWMY AYYAR AND 
OTHE&S— PLAINTIFFS —PETITIONBRS 
versus 
SUBBRAMANIA PILLAI—Dzrenpant 


— RESPONDENT 

Civil Procedure Code (Act V of 1908), O. IX, r. 13— 
Setting aside ex parte decree—Application time-barred 
— Setting aside ex parte decree because defendant has 
good defence—Legality—Acceptance of costsby other 
side —E ffect. 

A Court has no power to set aside an ex parte decree 
apart from O. IX,r. 13, Civil Procedure Oode. 

Wherean application to set aside an ex parte 
decree was clearly time-barred but the trial Court 
set aside the decree on the ground that the defendants 
had a good defence, on condition that the defendants 
paid the taxed costs and Vakil's fees to the plain- 
tiff: 

Held, that the Court had no jurisdiction to set aside 
the decree on this ground. 

Held, also that the deposit of the taxed costs and - 
acceptance by the plaintiff's Vakil of fees cannot be 
ragarded as an adoption of theorder by the defen- 
dants, and at any rate an adoptionof the order made 
without jurisdiction cannot have the effect of making 
that orderone, which the Uourt was competent to 
pass Neelavani v, Narayana Reddi (1) and Gadde 
Venkatarayudu v. Anumolu Chinna Ramakrishnayya 
(2), referred to. 
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O. R.P, under s. 25 of Act IX of 1887, 
praying the High Court to revise the order 
of the Court of the Subordinate Judge of 
Tanjore, dated December 8, 1934, and made 
inT. A. No. 12] of 1934 in S. C. S. No. 111 
of 1933. 

Judgment.—A few facts may be stated. 
The petitioners who were plaintiffs in the 
suit obtained an ex parte decree against 
defendant on July 27, 1933. ‘This, as the 
lower Oourt has found, was after due 
service of summons upon the defendant. 
The defendant made application under 
O. IX, r. 13 of the Code of Civil Procedure, 
toset aside the decree on June 15, 1934, that 
is to say, nearly one year afterwards. The 
application was, therefore, clearly out of 
time unless the defendant was able to 
satisfy the Court that he had only come by 
knowledge of the decree within thirty days 
before filing his application. But the 
lower Court has found that the defendant 
had knowledge of the decree on the date 
when it was passed, viz, July 27, 1933. 
The application was, therefore, hopelessly 
time-barred and should have been dismiss- 
ed. But the lower Court for the reason that 
defendant said he had a good defence, set 
aside the decree on terms that defendant 
paid the taxed costs into Court by a 
specified date, and also paid the plaintiff 
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Rs. 10 by the same date as his costs of the 
petition. Itis hardly necessary to say that 
this order wasone which the lower Court 
had no power to make. A Full Bench in 
Neelaveni v, Narayana Reddi (1) has laid 
down that a Court has no power to set aside 
anex parte decree apart from O. IX, r, 13, 
and the reason given by the lower Court 
for setting aside the decree is certainly not 
to be found in the rule in question. But 
apparently the defen!ant complied with 
the condition, paid the taxed costs into 
Court where they still remain, and paid 
“Rs, 10 to the plaintiffs’ Vakil. From this 
circumstance it has been contended that 
the plaintiffs must be deemed to have 
adopted the order of the Court and that he 
cannot now object to it. Gadde Venkata- 
rayudu v. Anumolu Chinna Rama- 
krishnayya (2) is relied upon. I rather 
doubt whether the circumstances in which 


this Rs. 10 was received by the plaintiffs’ ` 


Vakilcan be regarded as an adoption of 
the order. But, however that may be, I 
have no doubt that an adoption of an order 
made without jurisdiction cannot have the 
effect of making that order one which the 
Court was competent tu pass. The appli- 
cation was time-barred: the Court was 
bound to take notice of that factand to act 
upon it. And the only order which the 
Court could have made upon it was to 
dismiss it (the application). The Civil 
Revision Petition is accordingly allowed 
and the order restoring the petitioners’ suit 
is set aside with costs throughout, credit 
being given for Rs. 10 already received by 
the petitioner. 
A. : Petition allowed. 

(1) 43 M 94; 53 Ind. Cas, 347; 37 M LJ 599; 26M L 


T 327; 10 L W 606; (1920) M W N19. 
(2) 58 M L J 137; 123 Ind. Oas, 337. 


MADRAS HIGH COURT 
Civil Appeal No. 404 of 1932 
September 23, 1935 
VABADACHABIAR AND PANDRANG Row, Jd. 
RAMAKRISHNA NADAR AND ANOTHER— 
- PLAINTIFFS—APPELLANTS 
VETSUS 
PONNAYYA THIRUMALAI VANDAYA 
THEVAR AND OTuERS—D&FENDANTS— 
RESPONDENTS 
Civil Procedure Code (Act V of 1908), O. XXXIII, 
“l15—Application for leave to sue pauper-- Dismissal 
-Subsequent suit—Failure to pay costs of application 
“fore institution of suitt—Hffect—Payment during 
sndency of suit—Power of Court to regard suit as 
toperly instituted on date of payment, 
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Where an application for leave to sueasa pauper 
is dismissed and the applicant subsequently files a 
suit for the same relief and pays the costs directed to 
be paid to the respondent in the pauper application, 
during the pendency of the suit, the suit can be 
treated as one properly instituted on the date on 
which the costs are paid. It is not necessary to 
dismiss the suit merely because costs were not paid 
before the institution of the suit, 

Where the trial Court dismissed the suit on the 
ground the costs were not paid before the institution 
of the suit: 

Held, that the Appellate Court had power to send 
the case back with directions to restore the suit to 
the file and to proceed with it treating itas a suit 
instituted on the date when the costs were paid. 
Shiam Sundar v. Savitri Kunwar (2), dis- 
tingished, 

Appeal against the decree of the Court 
of the Subordinate Judge of Ramnad at 
Madura, dated August 31, 1932, and made 
in O. S. No, 60 of 1931. 

Messrs. K.S. Krishnasawmy Ayyangar, 
P.V. Rajamannar and K, Subba Hao, for 
the Appellants. 

Messrs. V, S. Rangachari, K. Balasubra- 
mani Ayyar for Messrs. Watrap S. Subra- 
mania Ayyar and S. Narayana Ayyangar, 
for the Respondents. 

Varadacharlar, J.---We do not think it 
necessary for the purpose of disposing of this 
appeal toexpress any definite opinion on 
the proper construction of O, XXXIII, 
r. 15, but we may note that the view taken 
by the Allahabad High Court in Mahadeo 
Sahai v. Secretary of State for India in 
Council (1) has recently been affirmed by 
a Full Bench of that Court in Shiam Sundar 
v. Savitri Kunwar (2). The costs 
directed to be paid to the respondent in 
O. P. No.8 of 1931 have been paid on 
March 2, 1932, and assuming, as contended 
for the defendants, that this won't satisfy 
the terms of O. XXXIII, r. 15, because of 
the use of the word ‘first’ in that rule, 
we do not think the Court below need 
have dismissed the suit altogether, It is 
unnecessary to go through the formality 
of a dismissal and a re-institution the next 
moment after payment of the costs ordered 
in O. P, No. 8 of 1931. We think it will 
be sufficient to say that the suit must be 
treated as one instituted on March 2, 1932, 
and dealt with on that basis. 

On behalf of the respondents here it was 
argued that the Appellute Oourt has no 
power to make any such order because 
there was no suit regularly instituted in 
the Oourt below and therefore no appeal 
legally before us in which we can make 

(1) Al R 1932 All 312; 140 Ind. Cas, 120; (1932) A 
L J 254; 54 A 390: Ind. Rul. (1932) All 61s, 

(2) A I R 1935 All 723; 157 Ind. Uas. 150; (1935) 4 L 
J 857;8 R A 107; FB. 
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any such order; and reliance was placed 
on the Full Bench decision of the Allaha- 
bad High Court above referred to for that 
purpose and on a judgment of the Privy 
Council which is also referred to in that 
case. We do rot agree with this contention. 
The Allahabad Full Bench only held that 
payment of the costs of the pauper petition 
during the pendency of the subsequent suit 
would not amount to a substantial com- 
pliance with the terms of O. XXXII, r. 15; 
that is, it would not make the inatitution 
of the suit valid as from the date of the 
institution. It has nothing to do with the 
course that we now propose to adopt. Nor 
has the Privy Council decision any hearing 
upon this point. Jn that case a right of 
appeal was given only on leave granted by 
the Court of first instance or by the Appel- 
late Court and the grant of leave was made 
by the law itself subject to certain condi- 
tions being complied with. All that their 
Lordships held wes that where these condi- 
tions had not been complied with and no 
leave had been granted, there was no case 
before the Court of Appeal to deal with. 
Whether the ground sought to be urged 
in the appeal in the present case is -well 
founded or not, it does not seem to us right 
to hold that the appeal itself is not com- 
petent and that there is no appeal that 
the Court can legally deal with. 

We accordingly set aside the decree of 
dismissal and send the case back to the 
lower Oourt with directions to restore it to 
file and deal with the suit on the merits on 
the footing that the suit was instituted 
on March 2, 1932. We have been informed 
that as a precaution the plaintiffs have in 
fact filed another suit in the lower Court. 
To avoid any complications or conflicts, 
we direct that arrangements may be made 
for both the suits being heard together. 
There will be no order as to costs in this 
appeal. 

A. 


NABRSINGH BAKHBH V. 


Decree set aside. 


LAHORE HIGH COURT 
Second Civil Appeal No. 565 of 1930 
February 13, 1935 
Apptson anv Din MOHAMMAD, JJ. 
NARSINGH BAKHSH— DEFENDANT 
| — APPELLANT 
versus 
BIHARI LAL— PLAINTIFF AND OTHERS 
— DEFEN DANTS— RESPONDENTS 
ePunjab Limitation (Custom) Act (I of 1920), Art. 4 
(b)— Whether applies to property which is not ancestral 


tion. 
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—Limitation — Declaratory decree — Subsequent suit 
for possession—Limitation runs from order of last 
Appellate Court. 

Article 4 (b), Punjab Limitation (Custom) Act, 
does not apply to property which is not ancestral 
as it deals exclusively with suits for possession of 
ancestral immovable property. 

The period of limitation would commence not from 
the date when the declaratory decree obtained from 
the Courtof first instance, but from the date when 
the decree was finally confirmed by _ the last Ap- 
pellate Court. When a competent appeal is pending, 
the matter is stil sub judice and therefore time does 
not begin to run until the appeal is disposed of. 
Jowad Husain v. Gendan Singh (1) and Fitzholmes 
v. Bank of Upper India ‘2), relied on. 

S. C. A. from a decree of the District 
Judge, Gurgaon, dated January 16, 1930. 

Messrs. Manohar Lal and Shamair Chand, 
for the Appellant. 

Messrs. Jiwan Lal Kapur and Mehr . 
Chand Sud, for the Respondents. 


Addison, J.—The collaterals of Lachhi 
Ram sued for a declaration that the adop- 
tion of Narsingh Bakhsh by Musammat 
Ram Kaur, widow of Lachhi Ram, never 
took place and that it should not affect the 
plaintiff's reversionary rights to inherit after 
the death of the widow. Their claim was 
decreed on February 10,1922. An appeal 
to the Court of the District Judge was 
dismiesed on January 20, 1922. The 
alleged adopted son preferred a second 
appeal to this Court which was dismissed on 
May 12, 1927. Inthe meantime Musammat 
Ram Kaur had died when the appeal was 
pending in the Uourt of the District Judge. 
Two sets of reversioners brought two 
suits, one of them being instituted on 
January 28, 1926, and the other on 
August 5, 1927, for possession of their share 
of the land of Lachhi Ram. These suits 
were decreed. Appeals to the Court of the 
District Judge were dismissed and these 
two second appeals have been preferred 
by Narsingh Bakhsh. 

The only point argued was that of limita- 
There is a finding in both the cases 
that it has not been established that the 
land is ancestral. The Appellant's Oounsel 
wishes to apply Art. 4 (b) of the schedule 
to Punjab Act I of 1920, and he has con- 
tended that as the suits were instituted 
more than three years after the declaratory 
decree was obtained in the Court of the first 
instance, we should hold that the suits fo» 
possession are barred by time. In the first 
place Art. 4 does not apply as it deals 
exclusively with suits for possession ola 
ancestral immovable property. In the 
second place it is clear that the period om 
limitation would commence not from the 
date when the declaratory decree obtainec 
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from the Court of first instance, but from the 
date when the decree waa finally confirmed 
by the last Appellate Court. 

Their Lordships of the Privy Council in 
Jowad Husain v. Gendan Singh (1), held 
that where an appeal has been preferred 
against a preliminary decree, the time for 
applying for the final decree runs from the 
date of the appellate decree even when 
the Appellate Court judgment merely con- 
firms that of the trial Court. Thesame view 
was taken in Fitzholmes v. Bank of Upper 
India (2), where it wassaid that the jurisdic- 
tion of the High Court is not touched by the 
Limitation Act, and when an appellant 
appeals to the High Court, unless there is 
some rule dismissing the appeal for want 
of time or an order is procured dismissing 
it, the appeal stands till it is heard. 

This means that when a competent appeal 
is pending the matter is still sub judice 
and, therefore, time does not begin to run 
until the appeal is disposed of. Even, 
therefore, if Art. +(b) of the schedule to 
Punjab ActI of 1920 applies, the suits 
would be within time. Itis not disputed 
that they are within time if it does not 


apply. We, therefore, dimiss the appeals 
with costs. 
D Appeals dismissed, 


(1) A I R1926 P C 93; 98 Ind. Oas 499; 53 1 A197; . 


6 Pat. 24; 24 A LJ 765; (1926) M W N 591; 44 O D 
J63; 30 WN 690; 24 L W 394; 7P L T575; 31 
OW N 58; 51 M L J 781; 28 Bom. L R 1395 


0). 

(2) ALR 1927 PO 25; 100 Ind, Oas. 22; 541 A52; 
8 Lah. 253; 25 A LJ 78; (1927) M W N 87:38 MDT 
46;40 WN 181; 28 PL R117; 52M L J366; 
31 O W N 444; 25 L W 722; 45 O L J 297; 29 Bom, L 
R 782; 8P L T 377 (P 0). 





MADRAS HIGH COURT 

Civil Revision Petition No. 1811 of 1933 
August 9, 1935 
Stopart, J. 

S. V. P.N. CHIDAMBARA NADAR— 

PLAINTIFF —PETITIONER 

versus 

M. VADIVEL NADAR-—DEFENDANT— 


RESPONDENT 

Contract Act (IX of 1872), s. 107—Sale of goods-- 
Default of buyer—Re-sale after notice—Seller, 
whether entitled to sue for price after re-sale— 
Duty of Seller to re-sell within a reasonable 
time. s 

A seller who has exercised the option of re-sale 
after notice is not entitled to sue for the unpaid 
price of the goods. He can sue only for loss on 
re-sale. Jai Narain Babu Lal v. Narain Das Jaini 
Mal (|), Baldeo Das v. Howe-(2), and Robinson v. 
Behar (3 , distinguished. 


A seller is bound to exercise his right of 
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re-sale within a reasonable time after the breach; 
and if he does do not so he takes upon himself all 
risk arising from further depreciation. Prag Narain 
v. Mul Chand (4), followed. 

C. Rev. P. under s. 25 of Act IX of 1887, 
praying the High Court to revise the decree 
of the Court of the District Munsif of 
Madura Town, dated September 6, 1933, 
and passed in S. ©. S. No. 1095 of 
1933. 

Mr. V. Ramasawmy Ayyar, for the Peti- 
tioner. 

Mr. M. R. Venkatraman, for the Respond- 
ent. 


Judgment.—Defendant agreed on 
June 20, 1930, to buy a certain ascertained 
quantity of tobacco weighing 55 thulams 
at Rs. 2-1-0 and to take detivery in a 
week. He took and paid for only lö 
thulams. In January 1933, the plaintiff 
gave him notice of re-sale and it is plaint- 
iff's case that he sold the balance of the 
tobacco which had greatly depreciated 
in value, for Rs. 13-2-0 as compared with 
the contract price of Rs. 82-3-0 plaintiff 
filed this suit for the balance due deduc- 
ting only the small sum aforesaid, The 
lower Court held that he was bound to 
give defendant credit for the price of the 
tobacco at the date of breach; if he wished 
to re-sell he was bound to do so within 
a reasonable time and not to wait until 
the goods owing to natural causes and to 
fall in prices had lost practically their 
value. Plaintiff now applies to have this 
finding revised on the ground that he 
was entitled to recover the unpaid price 
of the goods. Respondent's answer is, 
that having availed himself of the 
alternative remedy of re-sale under s. 107 
of the Indian Contract Act, it was no- 
longer open to him to recover the price. 
Respondent's argument is that by re-selling 
the goods plaintiff had put it out of his 
power to perform his part of the contract, 
namely, delivery of the goods, and con- 
sequently could not call on the defendant 
to perform his part payment of the price 
of the goods, f 

The question for decision is whether the 
lower Court was wrong in holding 
(i) that having exercised the 
option of re-sale after notice, the plaintiff 
was not entitled to sue for the price and 
(ii) that, in reselling, the plaintiff was not 
entitled to wait till the goods had become 
worthless. 

It is argued at the outset that plaintiff 
did not really avail himself of the remedy 
of re-sale but merely gave the defendant 
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credit for the depreciated value of the 
goods which the defendant had in effect 
by his long delay, abandoned. But that 
is not the fact. On January 19, 1933, 
plaintiff gave a formal notice of re-sale re- 
quiring defendant to come in three days and 
take delivery of the tobacco failing which 
it would besold and the sale proceeds 
credited against the balance due, Plaint- 
m clearly acted under 8.107 of the Contract 
ct. 

Neverthless, was he still entitled to sue 
for the price of the goods? In my opinion 
he was not. Once the goods are sold, a 
suit for the price of them no longer lies, 
The seller as I have said, since he cannot 
deliver the goods, is debarred from requir- 
ing the huyer to pay the price of them. 
A suit for the price of the goods is quite 
different to a suit for the recovery of loss 
on re-sale. For in the former case an 
opportunity is afforded to the buyer to 
file a counter-claim for loss due to plaiut- 
iff's default in not taking proper care of 
the goods. Jai Narain Babu Lal v. Narain 
Das Jaini Mal (1), does not help the 
Petitioner. That was not a case where 
the goods were resold under s. 107 of the 
Indian Oontract Act but in accordance 
with a stipulation contained in the contract 
(p. 308). And what was decided there was, 
that having acted in sccordance with this 
stipulation, it was still open to the seller to 
enforce another clause in the contract, 
namely, to refer the dispute to arbitration. 
Buldeo Das v. Howe (2), and the English 
case Robinson v. Behar (3), do not help 
the petitioner either for they are merely 
authorities for the position that the defaul- 
ting buyer cannot compel the unpaid 
seller to re-sell. In answer to a suit for 
the unpaid price, he cannot say to the 
seller, ‘You should take your alternative 
remedy and re-sell the goods and sue me 
only for the loss on re-sale’. 


Lastly, was the lower Court tight in 
holding that the seller was bound to 
exercise his right of re sale under s.107 
within a reasonaLle time? Petitioner's 
case is that he could wait for any length 
of time within the period of limitation. 
But the finding of the lower Court is 
based on reason and authority. It follows 
Prag Narain v. Mul Chand, (4), where the 


aa 3 L 296; 69 Ind. Oas. 585: A I R 1999 Lah, 


(2) 6 0 64. 

(3) (1927) 1 K B 513; 96 LJ K R 150: 138 | 
91 J P59; 43 TL RB 50; 136 L, T 284; 

(4)19 A 536, 


NGA BA MIN v. EMPEROR (RANG.) 


159 I0 


following observations occur : 

“A seller, may with the deliberate intention of 
causing loss to the buyer, delay the re-sale till the 
market has fallen . .In the ease of a re-sale, 
the buyer is entirely deprived of bis property, and 
that distinguishes the case of a claim for damages 
on a re-sale, from that of a claim for the unpaid 
price In the latter case the buyer would get the 
property and be in a position subsequently to com- 
pensate himself by waiting for a rise in the 
market”. ‘ 


See also Mayne on Damages, 5th Edition 
at p 176, (quoted in the case just cited), 
‘Asthere is no obligation on the part of 
the seller to sell at all, so, if he refrains 
from selling at the time of the breach, 
he takes upon himeelf all risk arising from 
further depreciation’, 

The right to re-sell is intended for the 
benefit of the seller. It enables him to 
recover quickly a part—perhaps the whole 
—of the price, which he might never or 
only partially do if he proceeded against 
the defaulting buyer. It enables him to get 
rid of stock which is taking up room in 
his warehouse. It puts an end to the 
responsibility and expense entailed in 
holding stock on behalf of another. The 
exercise of such a privilege implies a 
corresponding duty to re-sell at such a 
time as will cause a minimum of loss to 
the buyer; in other words as soon as 
possible after the breach. 

In the result, this petition is dismissed 
with costs. 

A. Petition dismissed, 


RANGOON HIGH COURT 
Criminal Appeal No. 317 of 1935 
May 2, 1935 
Dounx ey, J. 
NGA BA MIN- APPELLANT 
versus 
EMPEROR 
Penal Code (Act XLV of 1860), s. 299— Offence under, 
when commiited— Deceased dying due to ignorancè 
and unskilful treatment of wound Injuries only re- 
mote cause of death—Held, accused not guilty of 
culpable homicide— Evidence Act(I of 1872), s. 32 
—Trial for robbery~ Deceased getting wound 
during robbery—Wound remotely causing death— 
Statement by deceased as to circumstances of rob- 
bery made before death—Relevancy in trial for 
robbery 
ln order that a person should be guilty of 
culpable homicide it is indispensable that the 
death of deceased should be connected with the 
act of violence orother primary cauee, not merely 
by a chain of causes and effect, but by such direct 
influence as is calculated to produce the effect with- 
out the intervention of any considerable change 
of circumstances. 
Where the death of the deceased wasdue to her 
ignorance and the uuskilful treatment which she 
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received in her village, and the injuries on her 
head were only the remote cause of death: 

Held, that the accused was not responsible for 
causing death and that he was not guilty of 
culpable homicide. 

In a trial for robbery, in which the deceased 
received the wound which remotely caused her 
death, her statement made before death, regarding 
the circumstances ofthe robbery, is relevant under 
s. 32 (0, Evidence Act. 

C. A. from the order of the Second Addi- 
tional Special Power Magistrate, Shwebo, 
dated February 25, 1935. 

Judgment.—-This case raises a nice 
question of the admissibility in evidence 
of statements made by a deceased person. 
On the night of October 14, 1934, three 
persons committed a robbery in the house 
of Maung Tun Yan and Ma Thein Hmi. 
At that time Maung Tun Yan had gone on 
a visit to a friend who hed been bitten by 
a snake, and his wife Ma Thein Hmi was 
alone in the house. She was strack several 
times with a stick on the head and arms 
by one of the robbers and a pair of earrings 
was taken out of her ears. When her 
husband and the villagers collected the 
robbers left the house, and they were not 
seen either by husband or by any other 
person. However in her first information 
report, which was recorded at the Tazai 
Police Station, Ma Thein Hmi stated that 
she had identified the robber who struck 
her and that be was the appellant Maung 
Ba Min. ‘There is also ample evidence to 
show that she denounced the appellant to 
her husband and the other villagers im- 
mediately they arrived at her house, and 
she has been consistent in this denuncia- 
tion. Had Ma Thein Hmi been examined 
asa witness at the trial, and in her deposi- 
tion denounced the appellant, this evidence 
of her previous statements would, of 
course, have been relevant to corroborate 
her evidence, and, in view of the fact that 
her denunciation of the appellant was im- 
mediate and consistent, the conviction of 
the appellant would have been justified on 
her evidence; but Ma Thein Hmi died 
before the case was sent up for trial and 
therefore could not be examined as a 
witness. 

Now, after she had given her first infor- 
mation report at the Police Station, Ma 
Thein Hmi was taken to the hospital at 
Yeu. She was admitted on the morning of 
October 16, and the Sub-Assistant burgeon 
found that she had two contused lacerated 
wounds ecalp-deep on the right side of her 
head, a contusion on her left wrist, and a 
contusion on her right fore-arm. The two 
wounds on the head did not cause any 
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fracture of the bone and were not of a 
serious nature. Under ordinary circum- 
stances she would have completely recover- 
ed from the effects of these injuries within 
about a fortnight. Her wounds were dress- 
ed and she remained in the hospital for two 
days and was then discharged at her own 
request, but was warned to attend daily 
as an out-patient to have the injuries 
dressed. She returned to her village and 
did not go back to the hospital. Owing 
to the unskilful attention which she received 
in her village the two wounds on the head 
became septic. Her hushand Maung Tun 
has unfortunately not been carefully 
examined as to the treatment which she 
received after her return to the village; but 
it is clear that owing to her ignorance and 
her failure to keep the injuries clean and 
to attend at the hospital to have them 
dressed, sepsis intervened. She gradually 
became worse and died in her village on 
November 6. Post mortem examination 
showed that the sepsis had penetrated 
through the skull to the brain. ‘There was 
acute inflamation of the parietal bone and 
congestion of the brain. Death was due to 
abscess forming on the brain asa result of 
the injuries becoming septic. 

The learned Magistrate who tried the 
case has rightly held that the appellant 
cannot in any case be held responsible for 
causing Ma Thein Hmi’s death. Her death 
was due to her own ignorance and the 
unskilful treatment which she received in 
her village, and the injuries on her head 
were only the remote cause of death. In 
order that a person should be guilty of 
culpable homicide it is indispensable that 
the death of deceased should be connected 
with the act of violence or other primary 
cause, not merely by a chain of causes and 
effect, but by such direct influence as is 
calculated to produce the effect without 
the intervention of any considerable change 
of circumstances. Consequently, as there 
cannot be any question of an offence of 
culpable homicide having been committed 
in this case, it is necessary to consider 
whether the statements of Ma Thein Hmi 
regarding the circumstances of the robhery 
are admissible in evidence, and the admis- 
sibility of this evidence has to be tested 
with reference to the provisions of s. 32 
Evidence Act, which is in the following 


terms : 

“32. Statements, written or verbal, of relevant 
facts made by a person who is dead....... are them- 
selves relevant facts in the following cases: (1)When 
the statement is made by a person as to the cause 
of his death, or as to any of the circumstances of the 
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transaction which resulted in his death, in cases 
in which the cause of that person's death comes 
into question. Such statements are relevant whether 
the person who made them was or was not, at the 
time when they were made, under expectation of 
death, and whatever may be the nature of the pro- 
ceeding in which the cause of his death comes into 
question,” 

In Imperatrix v. Rudra (1) the appel- 
lant was convicted and sentenced to trans- 
portation for life on a charge of dacoity. 
The most material evidence for the prosecu- 
tion was the statement made by a person 
who received wounds during the dacoity 
and who died before the trial commenced. 
The medical evidence was to the effect 
that the cause of this person’s death was 
pneumonia aggravated by a stab wound, 
but there was no evidence as to how the 
pneumonia was aggravated by the stab, 
and no explanation was given as to 
how the opinion was formed that the 
pneumonia was aggravated by the injury. 
It was held that the statement of the de- 
ceased ought not to have been admitted in 
evidence in the absence of evidence to show 
that his death was caused or accelerated 
by the wounds received at the dacoity, or 
that the dacvity was the transaction which 
resulted in his death. Now the circum- 
stances of the present case appear to me 
to be the exact opposite of this case. No 
doubt, there is no reason why Ma Thein 
Hmi should have died, but it is equally 
plain that she would not have died at all 
if she had not been struck by the robbers 
during the course of this robbery. Con- 
sequently although no question of culpable 
homicide arises, nevertheless it must be 
held that the robbery was the transaction 
which resulted in her death, and that, 


although remotely, her death was caused | 


by the wounds received at the robbery. 
The trial for robbery was a case in which 
the cause of her death came into question. 
Hence her statemerts regarding the cir- 
cumstances of the robbery are relevant 
facts under cl. (1), 8. 32, Evidence Act. 
The conviction of the appellant based upon 
her statements was therefore justified, and 
this appeal is dismissed. 


D. . Appeal dismissed. 
(1) 25B 45; 4 Bom.LR 331. 


SOMA PURSA V. NARAYANA BHATTA (MADR.) 


1591 C 


_ _MADRAS HIGH COURT 

Civil Revision Petition No. 1871 of 1932 

April 10, 1935 
Bess ey, O. J. 
SOMA PURSA AND OTHERS —DEFENDANTS— 
PRTITIONERS 
" Versus 
NARAYANA BHATTA AND oTHERS— 
PLAINTIFFS AND DEFaNDANTS— RESPONDENTS 

Specific performance—Agreement to lend money— 
Suit to enforce—Maintainability—Mortgage—Sum 
reserved with mortgagee for payment to mortgagor 
—Suit to recover—Whether maintainable—Specific 
Relief Act (I of 1877), s. 21 (a), Illus, 3. 

Under a hypothecation deed a sum of Rs. 3,500 
was expressed to be advanced by the mortgagee to 
the mortgegors. An amount of Rs. 855 was, how- 
ever, agreed to be left with the mortgagee on 
condition that he would pay that amount within 
a month to the first mortgagor with interest. The 
first mortgagor assigned this right andthe assignee 
brought a suit against the mortgagee to recover 
this amount : 

Held, that the suit was one to enforce an agree- 
ment to lend money on a mortgage and not a suit 
to recover a debt, and as such, it was not main- 
tainable, 

Held, also that s. 21 (a), illustration 3, covered 
the case and specific performance of an agreement 
of this nature cannot be enforced. Yadavendra 
Bhatta v. Svinivasa Babhu (1), Anakaran Kasmi v, 
Saidamadath Avulla (2), Rajagopala Ayyar v. 
Dawood Rowther (3), Sheikh Galim v, Sadarjan Bibi 
(4), Khunni Lal v. Bankey Lal (5), and South African 
Territories v. Wallington (6', referred to. 

Rev. P. under s. 25 of Act IX of 1887, 
praying the High Court to revise the 
decree of the Court of the Subordinate 
Judge of South Kanara inS.C. 8. No. 92 
of 1922, 


Messrs. B. Sitarama Rao and A. Ragava 
Shetty, for the Petitioner. 

Mr. K. Y. Adiga, for the Respondents. 

Judgment.— Under Ex. A which is a 
hypothecation bond, a sum of Rs. 3,500 
was expressed to be advanced by the 
mortgagee to the mortgagors. Au amount 
of Rs, 855 was, however, agreed to be 
left with the mortgagee on conditon that 
the mortgagee would pay that amount 
within a month to the Ist mortgagor 
together with interest thereon at nine per 
cent, per annum from the date of the 
instrument to the date of payment. The 
mortgagors agreed to pay interest at nine 
per cent. per annum on the full amount 
of Rs. 3,500 although they were not to 
receive Rs, 855 until later from the date 
of the hypothecation bond for one year 
and eight per cent. thereafter, The Ist 
mortgagor assigned the Rs. 855 before- 
mentioned to the plaintiff who sought to 
recover that amount with interest from the 
defendants whose mother was the mort- 
gagee. The learned Subordinate Judge 
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held that the amount claimed had become 
a debt owing by the mortgagee to the 
ist mortgagor which was intended to be 
paid within one month with nine per 
cent. interest and that this was a distinct 
agreement from the agreement to lend 
money. He, therefore, held that the plaint- 
if’s claim was not one to enforce specific 
performance of an agreement to lend 
money and, as it had been contended, 
which would have excluded the suit from 
the cognisance of the Small Cuuse Court. 
It is difficult to see how the learned trial 
Judge arrived at such a conclusion. He 
refers to Yadavendra Bhatta v, Srinivasa 
Babhu (1), which he says is the case which 
more nearly approaches the facts 
of the present case. There the 2nd 
defendant executed a mortgagein favour 
of the lst defendant. Out of the con- 
sideration a small balance was not paid. 
The plaintiff sued for the recovery of that 
balance on the strength of an assignment 
made by the 3rd defendant himself had 
obtained a similar assignment from the 
2nd defendant. It was held that the suit 
was a suit to enforce an agreement to 
lend money ona mortgage and that such 
a suit did not lie and that it was open 
to the plaintiff to sue for damages for 
breach of the agreement to lend money. 
In that case Anakaram Kasmi v. Saidama- 
dath Avulla (2), Rajagopala Iyyer v. 
Dawood Rowther (3), and Sheikh Galim v. 
Sadarjan Bibi (4), were referred to. Those 
cases are authorities in support of the 
view that a suit like the present is one 
to enforce an agreement to lend money 
on a mortgage and that such a suit does 
not lie. Another case directly in point 
is Khunni Lal v. Bankey Lal (5). It was 
there held that the unpaid portion of a 
loan does not constitute a debt due by 
the mortgagee to the mortgagor and as 
such cannot be attached under the pro- 
visions of the Civil Procedure Code and 
that it isa contract to lend money which 
cannot be specifically enforced, the only 
remedy being a suit claiming damages on 
account of the failure of the promisor to 
perform his part of the contract. In the 
course of the judgment a number of 
authorities are referred to in support of 

(1) 47 M 698; 80 Ind, Cas. 5; 20 L W 17 & 548; 47 
M L J 435; AI R 1925 Mad. 62, 

(2) 2M 79; 3 Ind. Jur. 312. 

(3)34 M L J 242; 45 Ind Cas. 161, 
Pee 59; 29 Ind. Oas. 621; 19 O W N 1332; 21 O 


(5) A I R 1934 All.449; 154 Ind. Oas. 542; (1934) 
ALJ 713;7RA 774, 
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this view. In South African Territories v. 
Wallington (6), there was a contract to 
lend money to a company payable by 
instalments upon the security of debentures 
to be issued by the company and on 
page 315* Lord Herschell says: 

“The transaction was not in its nature a contract 
of purchase; it was an agreement on the one sida 
to lend money for a term of years, and on the 
other side to give the lender the specified security 
for his loan, 1 am at a loss to see how an agree- 
ment of this description can create a debt from the 
lender to the borrower.” 

Turning to the Specific Relief Act, I 
think that the third illustration to s. 21 (a) 
also covers this case and specific perform- 
ance of such contract as this could not be 
enforced. This suit was nota suit claim- 
ing damages for breach of a contract to 
lend and a decree has been given in 
favour of the plaintiff by the lower Oourt 
on the footing of a debt owing by the 
defendants to the plaintiff. As I have 
said before, I cannot see any distinction 
which is material between the facts of this 
case and the reported decisions cited. The 
fact that the Rs. 855 were to be;paid 
within one month with 9 per cent. interest 
can make no difference because that interest 
merely represents a return of the 9 per 
cent. interest which the mortgagor had 
to pay from the date of the instrument 
which provides for a payment of 9 per 
cent, interest on the full amount of 
Rs. 3,500 though the mortgagors had not 
received the Rs. 855. Had there not been 
this provision for the payment of 9 per 
cent. interest on the Rs, 855, the mortgagors 
would .have overpaid interest to the 
mortgagee. 

Upon the footing of a suit to recover a 
debt plaintiff's suit stood to be dismissed. 
The decree of the lower Court must, 
therefore, be set aside and substituted 
therefor there must be a decree dis- 
missing the plaintiffs suit with costs. The 
Civil Revision Petition must be allowed 
with costs. 

A. Petition allowed. 

(6) (1898) A 0 309; 67 LJQ B470; 78L T 426; 46 
W R 545, 


¥Page of (1898) A. O.—[#d.! 
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RANGOON HIGH COURT 
Miscellaneous Application No. 69 of 
1935 
August 12, 1935 

Pacar, ©. J. AND Mya Bo, J. 

In the matter of B, a Bareister-at-Law. 

Legal Practitioner —Proceeding against Advocate as 
to why his name should not be struck off from rolls— 
Proceeding, whether second trial—Test to see whether 
his name should be struck off— Advocate convicted for 
offences ef criminal breach of trust and attempt to 
cheat—Held, his name should be struck off. 

Where proceedings are taken against a legal prac- 
titioner as to why his name should not be struck off 
from the roll of Advocates, the proceedings are 
not in the nature of a second trial or a new punish- 
ment, But the question is, whether, after the con- 
duct of the man, it is proper that he should continue 
a member ofa profession which should stand free 
from all suspicion. Ex parte Brounsall (2), referred 
to. 

The test that the Court has to apply in considering 
whether an Advocate should be struck off the} roll of 
Advocates is whether the proved misconduct of the 
Advocate is such that he must be regarded as un- 
worthy to remain a member of the honourable pro- 
fession to which he has been admitted, and unfit to 
be entrusted with the responsible duties that an 
Advocate is called upon to perform. In the matter of 
an Advocate (1), followed, ; 

Where the Advocate was convicted for two offences 
of criminal breach of trust and of attempt to cheat 
and dishonestly inducing a lady to part with 
security: 

Held, that the conduct of the Advocate was pessimi 
exempli and that he showed himself unworthy to 
remain a member of the honourable profession to 
which hefor so many years belonged and that his 
name should be removed from the roll of Advocates, 

Mr. A. Eggar, for the Crown, 


Page, C.J.—If my words falter it is 
because my task in passing the order of 
the Court in this case is ag painful as 
any that I trust it may ever be my duty 
to perform.. B, the doyen of the Bar, a 
Barrister-at-law, a brilliat Advocate who 
has enjoyed a distinguished and lucrative 
career in his profession, a well-known figure 
in society, endowed with engaging man- 
ners and a benevolent appearance that 
have won him affection and popularity 
among his fellows, now lies in prison 
bankrupt alike of honour and of fortune 
quantum mutatus ab illo! In these proceed- 
ings he is called upon to show cause 
why he should not be removed from 
practice upon the ground that he has been 
proved “ guilty of professional or other 
misconduct” that renders him unfit to 
remain a member of an honourable pro- 
fession. (His Lordship referred to the 
charges framed against the respondent 
by the tribunal of the Bar Council, and 
proceeded.) Neither before the tribunal 
nor before the High Court has the res- 
pondent disputed that his conviction in 
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each case was correct. Tis plea is solely 
ad miseri cordiam. We have examined the 
records of. the proceedings in these cases, 
and no one could doubt the propriety of 
the convictions ; and, if I may respectfully 
say so, the sentences might well be regard- 
ed as erring on the side of leniency. For 
what are the offences of which the respon- 
dent has been found guilty? In one case, 
having been entrusted as an Advocate 
with Rs. 27,681, 

“either to make payment of the same to two 
minors, or to hold the same for the benefit of the 
minors, 
the respondent dishonestly misappropriated 
the property to his own use; in the other, 
he attempted to cheat and thereby dis- 
honestly to induce a lady to deliver to 
him the scrip of certain shares which he 
had deposited ag security for a loan of 
Rs. 30,000, the result being that a widowed 
lady and her daughter, who had put 
their trust in the respondent, have lost 
the whole sum that had been lent except 
Rs. 5,000. One may well ask why it was 
that the respondent made up his mind 
to commit these serious offences which 
have brought him to the predicament in 
which he now stands. This, however, ia not 
the proper occasion for probing that matter. 
For the present purpose it is enough to 
know that for years past the respondent 
has been ina state of financial embarrass- 
ment, and that in order to provide for 
pressing emergencies he has not refrained 
from dishonestly raiding funds or attempt- 
ing to obtain property that lay ready to 
hand, but to which he knew that he was 
not entitled. “How oft the sight of means 
to do ill deeds, makes ill deeds done.” 
As a personal friend and a member of 
the same profession my sympathy must 
needs go out in abundant measure to the 
respondent and his family in this time of 
trouble. But as a judge, and as one who, 
to some extent, is responsible for the due 
administration of justice in this Province, 
I should ill-befit the office that 1 hold if 
I did not regard the defendant's conduct 
now under consideration ag being both 
despicable in itself, and fraught with 
danger to the public interest, for if clients 
and other persons cannot trust a leading 
member of the Bar to act honestly by 
them, the confidence of the people in the 
due administration of justice will gravely 
be undermined. In hig written appeal for 
mercy the respondent refers to the “punish- 
ment the Hon'ble Judges think ft to im- 
pose upon me.” In these proceedings 
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however, it is not the function of the High 
Court to mete out punishment to respon- 
dent; although, Itake it, any punishment 
that could be awarded by the Court would 
be as nothing compared with the 
remorse that must have overtaken the 
respondent in reflecting that he has brought 
ruin tohis family, disgrace to the cultured 
and respected community to which he 
belongs, and dishonour to the profession 
in following which he has spent so much of 
his lifetime. The duty of the Court in such 
preceedings as these was explained in 
In the matter of an Advocate (1) at 
p. 113* as follows: 

“The test that the Court h 
sidering whether an Advocate should be struck off 
the roll of Advocates is whether the proved 
misconduct of the Advocate is such that he must 
be regarded as unworthy to remain a member of 
the honourable profession to which he has been 
admitted, and unfit to be entrusted with the res- 


ponsible duties that an Advocate is called upon to 
perform.” 


As Lord Mansfield, C. J. pointed out, 
as long ago as 1778: 


“This application is not in the nature of a second 
trial or a new puhishment. But the question is, 
whether, after the conduct of this man, it is proper 
that he should continue a member of a profession 
which should stand free from all suspicion: Ex 
parte Brounsall (2)." 


There can be no doubt as to the course 
that the Court is bound to take on this 
occasion. For some years this High Court 
has been sedulous in rooting up weeds in 
the garden of Justice. It is too much to 
hope that from to-day each and every 
member of the legal profession in Burma 
will make up his mind that, so far asin 
him lies, there shall be no more delinquents 
in the ranks of the honourable profession 
to which he is privileged to belong, and 
that in the fair garden of Justice there 
shall grow up no more crooked or useless 
weeds, but only flowers, firm, straight and 
beautiful? I am sanguine enough to believe 
that Burma, in the new course upon which 
she will shortly be set, will find in the 
legal profession a body of men whose 
minds are made up, at whatever cost to 
themselves, to maintain the traditions of 
the profession of which they are at once 
members and trustees. I have spoken 
more warmly than otherwise I should have 
been disposed to do in a judgment be- 
cause I am persuaded (and, though a 
platitude, it may need re-stating) that, 
however efficient and painstaking the 


Q) 12 R110; 149 Ind. Oas. 856; AIR 1934 Rang. 
33: 6 R Rang. 331 (S B). 


(2) (1718) 2 Cowp 829, 
*Page of 12 k.—[Ed,] 


as to apply in con- 
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Executive Government of a country may 
be, it can never bring peace and content- 
ment to the people unless their rights are 
fairly adjusted, and justice is duly and 
honestly administered according to law, 
To-day the legal profession in Burma must 
ueeds hang its head in shame, because 
the respondent has shown that even a 
trusted and distinguished leader of the 
Bar may fall by the way. Itis manifest 
that the respondent's conduct is pessimi 
exempli, and that he has shown himself 
unworthy to remain a member of the 
honourable profession to which he has for 
so many years bélonged. The order of 
the Court is that the respondent, B, be 
removed from practice, and that his name 
be struck off the roll of Advocates of this 
High Court: 

Mya Bu, J.—It is with the feeling very 
well expressed in the opening words 
of the judgment of my Lord the Chief 
Justice, and with all sympathy dueto a 
senior member of the profession to which 
I have the honour to belong, who is in 
distress, but yielding, as I must, to the 
dictates of my official duty, that I con- 
cur in the order proposed by his Lord- 
ship. 


D. Order accordingly. 


LAHORE HIGH COURT 
Second Civil Appeal No.1450 of 1934 
December 13, 1934 
Aasa HAIDAR, J! 
SUNDAR DAS— APPELLANT 


Versus 
JAFAR KHAN AND ANOTHER — 
RESPONDENTS 

Abadi—Non-proprietor selling site to stranger— 
Suit for possession by one of the Proprietors —Stranger 
subsequently purchasing shares of other owners and 
becoming co-sharers—Suit, maintainability—Proper 
relief, one for joint possession—Co-sharers. 

A non-proprietor sold a Bhora and the site of 
the Bhora to one A. The plaintiff, one of the 
proprietors of the village brought his action on 
the allegation that a non-proprietor who is in 
occupation of the abadi site has no right to sell 
it to a stranger and that such a sale if effected 
would not inany way be binding on the pro- 
prietors, After the institution of the suit A pur- 
chased the shares of three of the owners of the 
villange abadiand becamea proprietor: 

Held, that A had become a co-sharer slong with 
the pleintiff and hence the plaintiff could not 
maintain a suit for possession together with the 
building materials standing on the site in dis- 
pute and all that he was entitled to was a dec- 
tee for joint possession of the land in suit. Raja 
Singh v. Daulat Ram (1), referred to. 


S. O. A. from the decree of the District 
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Judge, Campbellpur, dated July 16, 
1934. 

Mesers. Shamair Chand and Qabul 
Chand, for the Appellant. 

Mr. L. M. Datta, for the Respondents. 

Judgment.—This is a defendant's 


appeal arising out of a suit fur cancellation 
of-asale-deed and possession of a Bhora 
and the site of that Bhora situate in the 
village Golra. Both the Courts below 
have decreed the suit and the defendant, 
Sundar Das, has come up to this Court in 
second appeal. 

Defendant No. 1, a non-proprietor, sold 
the Bhora and the site in dispute to 
Sundar Das, defendant No.2. The plain- 
tiff, whois one of the proprietors in the 
village, brought his action on the allega- 
tion that a non-proprietor who 1s im OCCU- 
pation of the abadi site, has no right to 
sell it to a stranger and that such a sale, if 
effected, would notin any way be binding 
on the proprietors. Various issues were 
raised inthe case with which we are not 
concerned because they were not pressed 
in this Court. Counsel for the appellant 
accepted the position that a non- 
proprietor cannot transfer the site of a 
house which he had been occupying in the 
village abadi. The contention raised on 
behalf of the appellant, however, is that, 
after the institution of the suit, defendant 
No. 2, Sunda: Das, had purchased the shares 
of three of the owners in the village abadi 
and that, under these circumstances the 
plaintiff cannot maintain the present suit 
for possession of the site. The lower 
Appellate Court, however, has met this plea 
by observing that the 
transferred their shares to defendant No. 2 
were not in possession of the particular 
plot which is now in dispute, but had sold 
their general share in the whole village 
abadi. He further held that, asit was 
not known to whom this particular plot 
would be allotted at the time of the parti- 
tion, the position of defendant No. 2 is 
not in any way improved by his subse- 
quent acquisition of the shares of three of 
the proprietors. This line of reasoning 
does not appeal tome and no authority has 
been cited on behalf of the plaintif- 
respondent in support of this view. The 
fact remains that defendant No, 2 after 
institution of the suit has become a propriet- 
or inthe village abadi. He has, there- 
fore, become a co-sharer along with the 
plaintiff. This being 80, the plaintiff cannot 
maintain a suit for possession together 
with the building materials standing on the 
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is site in dispute. All that the plaintiff 
entitled to is a decree for joint possession 
of the site : vide Raja Singh v. Déulat Ram 
108 Ind. Cas. 183 (1). 

Under these circumstances 
appeal to this extent that I modify the 
decree of thelower Appellate Court and 
grant the plaintiff a decree for joint posses- 
sion of the land in suit. I makeno order as 
to costs. 


I allow the 


N. Appeal allowed. 
on 108 Ind, Cas. 183; A I R 1928 Lah. 530 ;29P L R 
2. F 


—_———_ 


RANGOON HIGH COURT 
First Civil Appeal No. 14 of 1435 
May 2, 1935 
BAGULEY AND Maokney, JJ. 
V. E. A. CHETTYAR FIRM— APPELLANT 
VETSUS 
SEIN HTAUNG —RESPONvENT 

Transfer of Property Act (IV of 18821, ss. 65-A, 
63,70 (ill, b)— Unregistered lease of house site by 
mortgagor, not in course of management of pro- 
perty—Lease, whether valid—Semi pucca house built 
on mortgagedland—Whether accession—S. 70, whe- 
ther restricted to accession by mortgagor personally— 
Interpretation of statutes—Illustrations to sections 
—Whether limit generality of section. 

Where the mortgagor leases tae house site not 
by registered document andnot in the ordinary 
course ofthe management of property, the same 
is invalid. 

A semi pucca house built on mortgaged land is 
an accession of the land. 

The fact thatthe illus. (b) to s. 70, Transfer of Pro- 
perty Act, refers to a house being built on mortgaged 
land by a mortgagor can in no way be used in 
argument tothe effect that the section only ap- 
plies to accessions to the mortgaged property made, 
by the mortgagor. Although s. 70, Transfer of Pro- 
perty Act, i8 applicable as between the mortgagor 
and the mortgagee onlyand not as against third 
parties, there is no reason for restricting the scope 
ofthe section to accessions made by the mort- 
gagor personally. The representatives of the mort- 
gagee and the mortgagor would be governed equal- 
ly by the rule, it being immaterial whether they 
are merely heirs or subsequent transferees, Nannu 
Mal v. Ram Chandra (2), approved. 

The illustration to a section doesnot limit the 
generality of the section to which it is appended. 
It is what it purports to be—an illustration; a 
simple statement of factsto which the section 
itself has got to be applied. A 

F.C. A. against the decree of the District 
Court, Pegu, in C. R. No. 1 of 1935. 

Mr. Clark, for the Appellant. 

Mr. Jaganathan, for the Respondent. 

Baguley, J.—The facts that gave rise to 
the present appeal are not now m dispute. 
Defendants Nos. 1 and 2 executed a mort- 
gage of a certain house-plot, together with 
all buildings upon it, by a registered deed, 
The registered deed has now been trans- 
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ferred to the V. E. A. Firm, and the R. M, 
M. K. Firm guaranteed the debt to the 
transferee. The R. M. M. K. Firm is, there- 
fore, sued as defendant No. 4. Defendant 
No. 3 Sein Htaung, the respondent in the 
present case, is joined as a party under 
the following circumstances : 

After the mortgage was executed, the 
house which was standing on the house site 
was destroyed either by the earthquake at 
Pegu or by the fire that followed the 
earthquake. Defendants -Nos. 1 and 2 
borrowed some money and built a new 
house on the site, but not long afterwards 
this house also was burnt down, and it 
would seem that it was not insured, and 
defendants Nos. 1 and 2 had by that time 
come to the end of thei: resources and 
their borrowing powers. Sein Htaung was 
the man who had advanced the money to 
build the second house, and his debt had 
not been paid off in full, He seems to 
have been unwilling to advance further 
money, so an agreement was made between 
him and defendants Nos, 1 and 2 whereby 
he was to be allowed to build a house on 
the house site, and defendants Nos. 1 
and 2 agreed torent the house-site to him 
for so long as the house which he was 
going to build stands on it, The rent was 
Rs. 50 a month, When the suit from 
which the present appeal arose was filed, 
the V. E. A. Firm joined Sein Htaung as 
a defendant claiming that the house which he 
had built on the house site was subject to 
their mortgage as an accession to the 
mortgaged property. 

Other issusjwith regard to repayment, etc, 
were raised, but these are not in issue. 
The present judgment proceeds on the 
basis that the money as claimed is due. 
This was so found by the trial Court, and 
there has been no appeal filed against this 
finding of fact. The learned Judge, 
with regard tothe house, framed one issue: 
“Is the new house built on the mortgaged 
site and now occupied by defendant No, 3 
subject to the mortgage? In his judgment 
on this issue he merely discusses the evi- 
dence with regard to who built the house 
and -who paid for it and finding that on 
the evidence it wasshown that Sein Htaung 
had built the house and paid the expenses, 
he answered the issue in the negative. He 
made no reference whatsoever in the judg- 
ment to the relevant sections of the Trans- 
fer of Property Act, with regard to 
accessions to the mortgaged property. The 
nearest that he ever got to the Transfer of 
Property Act appears in an order passed in 
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the diary of July 16, 193. Theorder is as 
follows: 


“The house is admittedly in possession and occupa- 
tion of defendant No. 3, who does not admit the mort- 
gage, Under s. 70, Transfer of Property Act, it is 
true, that any acquisitions by the mortgagor enure 
for the benefit of the mortgagee. Itis, therefore, for 
the plaintiff to prove the existence of the mortgage 
and the fact that the aquisition was made by the 
mortgagor or on his account.” 


This order suggests that the learned 
Judge did not refer to 8,70, Transfer of 
Property Act. He merely listened to what 
Counsel said with regard to it and did not 
catch the words correctly. Section 70 says 
nothing about acquisitions by the mort- 
gagor, nor does it say that any accessions to 
the mortgaged property (Note.—Not acquisi- 
tions) have got to. be made by the morte 
gagor or on his account. 


In arguing the appeal the appellant did 
not attack the finding of fact that the 
house now on the site was paid for by 
defendant No. 3 Sein Htaung, so it is not 
necessary to refer to the judgment again 
and the point of law has got to be decided 
ab initio. The respondent Sein Htaung 
might take cover under more than one 
section of the Transfer of Property Act. 
If he had a lease of the mortgaged property 
from the mortgagor and that lease was one 
which came within the mortgagor's power to 
make under s. 65-A, Transfer of Property 
Act, it would of course be immaterial to 
him whether the house was or was 
not subject to the mortgage, for the mort- 
gage property would have to be sold 
subject to the lease, and under the lease, 
if he had a valid lease, he could remain in 
possession of the house site and the house 
on payment of the monthly rent so long 
as the house remained in existence. Un- 
fortunately for him, however, it seems to be 
impossible to hold that the lease is a good 
one. In the first place it is not registered. 
It was executed on a stamp paper and it had 
been admitted in evidence, following 
Varada Pillai v. Jeevarathammal (1), to 
show the nature of the possession of Sein 
Htaung. Whether this is correct or not 
is really immaterial. There is no regis- 
tered document, and a lease of this nature 
can only be made by a registered document. 
Even if there were a registered document, 
the lease would be one which the mortgagor 
had no power to make. It is true that in cer- 
tain cases a lease of land for building pur- 

(1) 43 M 244; 53 Ind. Cas.901; AIR 1919 PO 
44:46 IA 285; (1919)M W N 724; 10 L W 679; 24 


O WN 346; 38 ML J 313; IBA LJ 274; 2 Ù P 
L R(P O) 61; 22 Bom. L R 444 (PO), 
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poses isa lease made in the ordinary course 
of the mangement of the property concerned 
asin cases common in England where on 
the outskirts ofa big towna man buys 
up agricultural land, develops it for build- 
ing purposes and leases plots for house 
building purposes on 99 or 939 years leases. 
A lease of that nature by a man in the 
habit of developing what is known ‘as 
“ripe building land” would be a lease made 
in the ordinary course of business. The 
lease in the present case, however, is not one 
made in the ordinary course of management 
of the property concerned. It is the first lease 
of this nature that I have had occasion to 
deal within this country, and when I 
asked the respondent’s Advocate whether 
he had ever come acrossa building lease 
of this kind before, he had to admit that he 
had not, This being the case the lease of the 
land by respondents Nos, 1 and 2 to Sein 
Htaung is invalid because there was no 
registered document and the nature of 
the lease was one which the mortgagor had 
no power to make, so Sein Htaung cannot 
claim any protection from his lease. 

Sein Htaung, thetefore, not being a 
lessee, is merely an occupier of the mort- 
gaged property. He isin peaceful occupa- 
tion and there is nothing unlawful about 
his occupation but he has no rights as 
against any person who has a title to the 
land. From the evidence it appears that 
the house is 2 semi pucca house. Sein 
Htaung produced the evidence of carpen- 
ters, masons, a plumber, a vendor of lime, 
&c., from which it can he deduced that the 
houseisa semi pucca house. A semi pucca 
house built on mortgaged land seems beyond 
all cavil to be an accession to the land, It is 
argued on behalf of the respondent that 
as an outsider has built the house on the 
mortgaged land itdoes not come under 
s. 70 but the wording of s.70 is perfectly 
clear. Nothing is said about accessions 
to the mortgaged jroperty being made by 
the mortgagor or the mortgagee. The word- 
ing is: “If, after the date of a mortgage 
any accession ismade tothe mortgaged 
property.” It is true that Illus. (b) refers to 
a case of A mortgaging a plot of building 
land to B and afterwards erecting a house 
on the plot, and it is pointed out that under 
this section for the purposes of his security 
Bis entitled to the house as well as the 
plot but the illustration does not limit the 
generality ofthe section to which it is 
appended. Itis what it purports to be— 
an illustration: a simple statement of facts 
to which the section itself has got to be 
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applied. The fact that one of the illustra- 
tions refers to a house being built on 
mortgaged land by a mortgagor can in no 
way be used in argument to the effect that 
the section only applies to accessions to the 
mortgaged property made by the mort- 
gagor. 

It was suggested that some help might 
be found for Sein Htanng under s. 51, 
Transfer of Property Act. It seems to me, 
however, that Sein Htaung having no 
valid lease cannot in any sense of the 
word claim to be a transferee of the house 
site nor, if he were a transferee is it pos- 
sible that he believed in good faith that 
he is absolutely entitled to the land because 
he claims to be nothing more than a lessee. 
Further he could not possibly claim to 
have believed in good faith that he was 
absolutely entitled to the land, because 
that plaintiff's mortgage was registered 
and, in consequence Sein Htaung had 
constructive notice of it: vides. 3, Transfer 
of Property Act Expln. |, in its present 
form. This being the case, Sein Htaung 
can get no relief unders, 51. Again the 
lease to Sein Htaung being invalid he 
can get no benefit under s. 108, Transfer 
of Property Act, Hud he been a lessee 
he might perhaps have removed the house 
under e. 108(h) but heis not a lessee so 
he can get no relief under this section. A 
few cases were quoted in the course of the 
argument but none of them are really to 
the point, and it seems unnecessary to 
look at them closely. Nannu Mal v. Ram 
Chandra (2), contains dicta which to acer- 
tain extent are to the point for instance, on 
p: 351* occurs the passage : 

“Although I think that s. 70 is applicable as 
between the mortgagor and the mortgagee only 
and not as against third parties, 1 see no reason 
for restricting the scope of the section to acces- 
sions made by the mortgagor personally, The 
representatives of the mortgagee and the mort- 
gagor would be governed equally by the rule, it 
being immaterial whether they are merely heirs 
or subsequent transferees,” 

In the present case Sein Htaung 
claims as a subsequent transferee. It is: 
quite clear he built the house on the 
land by virtue of some contract which he 
entered into with defendants Nos. 1 and 2 
and he, therefore, claims in his represen- 
tative capacity. For these reasons I think 
the appeal must be allowed, The decree 
of the trial Court will be altered and the 
plaintiff firm will get a mortgage decree 
against the house site in question and the 


(2) 53 A 334; 132 Ind. Cas. 40!; AIR 1931 All. 
277; (1931) A L J 275; Ind. Rul. (1931) All. 497 (F B.) 
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house now standing thereupon. Sein 
Htaung, of course, is not in any way per- 
sonally responsible for the mortgage debt, 
it must be declared that the interests of 
all four defendants are bound by this 
mortgage decree. Under the circumstances 
the costs of this appeal may be added to 
the mortgage debt, but ifthe security is 
insufficient to cover the whole amount Sein 
Htaung can only be liable for any deficit 
up tothe extent of the costs of this appeal. 

Mackney, J.—I agree. 

D. Appeal allowed. 
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When once a decree is passed in accordance with an 
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Paragraphs 15 and lý of the Second Schedule to the 
Jode of Civil Procedure when read together clearly 
how that the intention of the Legislature was that 
ll objections to the validity of an award should be 
arought in and decided by the Oourt making tho 
-eference and that when objections have been brought 
sub disallowed by the Court,a decree shall follow in 
«erms ofthe award and it will not be appealable. 
’aragraph 19 (1) (c) shows thatall objections against 
Me validity of an award can be brought in the Court 
iaking the reference, the words “or being otherwise 
mavalid” being wide enough to cover all kinds of 

«bjections to an award, [p. 1041, col. 2; p. 1042, col. 1.] 

Inthe caseofan award, revision would be more 
«bjectionable than an appeal, 

S. 0. A. & O. R. against an order of the 
Sessions and Subordinate Judge, Lucknow, 

Mated January 22, 1934, 


Mr. D. K. Seth, for the Appellants, 

Mr. B. K. Mathur, for the Respondents. 

Judgment.—These are a second civil 
«ppeal and an application under s. 115 
sf the Code of Civil Procedure between 
he same parties and may be disposed of 
ogether as they arise out of the same 
—Ircumstances. . 
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The plaintiffs brought a suit against 
the defendants for possession of a piece 
of land, for a declaration of some rights 
that they claimed in respect of the land 
and for a perpetual injunction restraining 
the defendants from interfering with their 
rights. The suit was referred to the 
arbitration of a practising lawyer who 
delivered his award in favour of the 
defendants and: dismissed the plaintiffs’ 
suit. ‘I‘hereupon the plain iffs tiled objec- 
tions to the award in the trial Court 
mainly on the ground of misconduct of 
the arbitrator. The objections were dis- 
missed and the Court passed a decreein 
terms of the arbitrators award. The 
plaintiffs filed an appeal against the 
decree passed in terms of the award but 
the learned Subordinate Judge who heard 
the appeal dismissed it holding that no 
appeal lay against the decree in ques- 
tion. 

The present second appeal is against 
the decision of the learned Subordinate 
Judge and to ba on the safe side the 
plaintifis have also filel an application 
for revision of the first Court’s decree and 
the order rejecting the objections. 


The main ground on which the applica- 
tion for revision has been filed is that 
the reference to arbitration was invalid 
as all the interested parties did not join 
in making the reference. lt may be 
noted that this objection was not raised 
in the first Court. 

We have heard the learned Counsel for 
both parties at length and are clearly of 
opinion that both the appeal and the 
application for revision must be dismissed. 
So far as the appeal is concerned, para. 16 
(2) of the Second Schedule to the Code of 
Civil Procedure clearly lays down that 

“Upon the judgment so pronounced a decree shall 
follow, and no appeal shall lie from such decree 


except inso far as the decree is in excess of or nob 
in accordance with the award,” 


In the present case it is not the case 
of the plaintiffs that the decree is in 
excess of or not in accordance with the 
award. Paragraphs 15 and 16 of the Second 
Schedule to the Code of Civil Procedure 
when read together clearly show that the 
intention of the Legislature was that all ob- 
jections to the validity of an award should 
be brought in and decided by the Court 
making the reference and that when 
objections have been brought but disallowed 
by the Court, a decree shall follow in 
terms of the award and it will not be 
appealable, Paragraph 19 (1) (e) shows that 
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all objections against the validity of an 
award can be brought in the Court making 
the reference, the words “or being other- 
wise invalid’ being in our opinion wide 
enough to cover all kinds of objections to 
an award, 

In the case of Ghulam Jilani v. Muham- 

mad Husain, Tu, R. 29 I. A. 51 (1), their 
Lordships of the Privy Council observ- 
ed :— 
“Their Lordships would be doing violence to the 
plain language and the obvious intention of the 
Code if they were to hold that an appeal lies from 
a decree pronounced -under s. 522 (corresponding to 
para. 16 of the Second Schedule to the Code of Oivil 
Procedure) except in so far as the decree may be 
in excess of or not in accordance with the award. 
The principle of finality which finds expression in 
the Code is quite in accordance with the tendency 
of modern decisions in this country. The time has 
long gone by since the Courts of this country 
showed any disposition to sit as a Court of appeal 
on awards in respect of matters of fact or in respect 
of matters of law." 


It may te noted that in the case 
before their Lordships of the Privy Council, 
one of the objections to the award related 
to the alleged invalidity of reference 
inasmuch as it was contended that the 
guardian of a minor party had not obtained 
leave of the Court to join in the reference. 
This decision of their Lordships is, there- 
fore, exactly applicable to the facts of the 
present case. 

The view we take is supported by a 
siriog of decisions of the various Indian 
High Courts with the exception of some 
decisions of the Calcutta High Court. 

In the Full Bench case of Lutawan v. 
Lachya, I, L. R. 36 All. 69 (2) in which 
the invalidity of the reference was not 
pleaded in the trial Court in the objections 
against the award but was pleaded in 
appeal, it was held that no appeal lay 
from the decree passed in accordance with 
the award. This case was subsequently 
followed in Ajudhia Prasad v. Badarul 
Husain I. L. R. 39 All., 489 (3), and Harz 
Shankar v.Ram Piari I. L,R. 45 All. 441 
(4). The facts of the case in Mahomed Valli 
Asmal v. Walli Asmal A.J. R. 1924 Bem. 
324 (5), were similar to those in the present 
case. In that case one of the parties did 
not join in the reference but there also 
it wes held that no apyeal Jay cn that 
ground. Inthe Patna case cf Sagar Mull 

(1) 291 A £1; 290 167; 4Bom.L R 161; 12 MLJ 
77;6 OW N 226; 8 Sar. 1:4; 25 P R 1902 (P 0.) 

(2) 85.A (9; 21 Ind. Cas, 9€9:12 A L J 57. 

(3) 39 A 489; 41 Ind. Cas. 357; 15 ALJ 427. 


(4) 45 A 441; 74 Ind. Cas. 834; 21 ALJ 326; AIR 
1923 All. 502, 


6 A I R19?4 Bom 324; 79 Jnd. Cas, 723; 26 Bom. 
R11 
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v. Hira Maharaj, A. I.R. 1926 Patna 164 (6), 
in which an appeal against a decree passed 
in accordance with an award had been 
filed before and decided by the District 
Judge, who set aside the award on the 
ground that the guardian of a minor party 
had not obtained the Court’s permission 
to join in the reference, the District Judge’s 
order was set aside.and it was held that 
no appeal lay from “an award on grounds 
other than those specified in para. 16 (2) 
of the Second Schedule to the Code of Civil 
Procedure, 

An objection to an award similar to 
that taken in the case before us was also 
taken inthe case of Balkishan v. Sohan 
Singh, I.L. R. 10 Lah. 871 (7), on the 
ground that the reference was invalid 
because it had been made without the 
concurrence of one of the defendants and 
it was held that the appeal was not com- 
petent. It was also held that the words “or 
being otherwise invalid” in para. 15 (1) (0), 
Sch. IL tothe present Code of Civil Procedure 
indicate that the Legislature intended 
that objections to ths validity of the award 
should be decided by the Court which 
made the reference and that if the objec- 
tions had not been made or had been 
overruled and a decree had been given 
in accordance with the award, that decree 
should not be open to appeal. 

A similar view was taken in Wiran Walt 
v. Hira Nand, I.L. R. 12 Lah. 408 (8), 
and Rala Ram Walaiti Ram v. Bansi Lal 
Jaggan Nath, I. L. R. Lah. 528:(9). In 
the case of Sat Bharai v. Jamiat kai, 
I. L. R. 14 Lah. 165 (10), also it was held 
that questions as regards the invalidity 
of a reference to arbitration from what 
ever cause, including the failure of a 
party to sign, cannot form the subject- 
matter of appeal either to the District Judge 
or to the High Court, 

The Madras High Court have also held in 
the case of Lakshminarayan Tantri v. Ram 
Chandra Tantri, 45 Ind. Cas. 763 (11), that 
the words “or otherwise invalid” in para. 15 
(1) (c) of the Second Schedlue of the Code - 
of Civil Procedure are not ejusdem generis 

(6) A IR 1926 Pat. 164; 91 Ind. Cas. 799; (1925) Pat 
324; TPL T 264. 

(7) 10 Lah.871; 116 Ind. Cas. £59; A I R1929 Lah. 
470; 31P L R 165. 

(8) 12 Lah. 408; 131 Ind. Cas. 348; A I R1931 Lah. 
126; 32 P L R 44. : 

(9) 13 Lah. 528; 136 Ind. Cas. 11; 33 P L R 168; Ind. 
Rul. (1932) Lah. 187; A I R 1932 Lah, 239 

(10) 14 Lah. 165; 143 Ind. Oas. 585; A IR 1933 Lah. 
426; 34 P L R 393; Ind. Rul. (1933) Lah. 625. 
go 45 Ind. Cas, 763; 34 M L J 71; 23 MLT 
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with the other cuseS mentioned in the 
clause but are meant to include all cases 
of invalidity of the award other than those 
specifically | mentioned. A similar view 
was taken in the case of Venkatachellam 
Chettiar v. Ramanathan Chettiar, A. I. R. 
1922 Madras 129 (12). 
_ The High Court of Rangoon have decided 
in the very recent case of U Sein Win v. 
The Central Plumbing Co., Ltd., I. L. R. 12 
Rangoon 675 (13), that the Legislature by 
inserting the words “or being otherwise 
invalid” in para. 15 (I) (e) of the Second 
Schedule of the Code intended and provided 
that every ground upon which the validity 
of the award could be challenged in law 
should fall with in the ambit of para. 15 
(1) and could be relied on as a ground for 
setting aside an award but that no 
appeal lay on the ground that, although 
the judgment was in accordance with the 
award, the award itself was invalid except 
under para. 16 (2). 

Coming to our own province we find that 

it was held by the Court of the Judicial 
Commissioner of Oudh in Sheo Paltan v. 
Sukhdeo Singh, 26 O. C. 107 (14), : that 
objections to the award on whatever ground 
they may be based should be brought in 
the Court which made the reference. In 
Baldeo Sahai v. Abdur Rahim, 90. W.N. 
191 (15), to which one of us was a party, 
it was said : 
“before the enactment of the. present Code of Civil 
Procedure, there existed a conflict in the decision 
of the various High Courts in this country as to 
whether or not an appeal could lie from a decree 
passed in accordance with an award which was 
invalid and illegal. At the end of cl. (c) of para. 15 
of Legislature have now added the words “or being 
otherwise invalid” which did not find a place in 
the old s. 521, The result of this amendment is 
that even in the case of an invalid award, if the 
party concerned fails to impeach it before the 
Court making the reference or if his objection on 
the ground of the invalidity of the award is dis- 
allowed and a decree is passed in accordance there- 
with, the award becomes final and the decree passed 
upon itis not open to appeal. Thus the amendment 
gives further effect to the principle of finality 
aes by their Lordships in the passage quoted 
above,” 


Another Bench of this Court has recently 
held in the case of Balak Ram v. Ram- 
jiawan Lal Dikshit, 1935 O. W. N., 1036 (16), 


(12) ATR 1922 Mad. 429; 70 Ind. Oas, 410; (1921) 
M W N 423; 15L W111;31M LT 52. 

(13) 12 R 675; 156 Ind. Cas. 414; A IR1935 Rang. 
94; 8 R Rang. 3. 
ae” 26 O O 107; 74 Ind. Oas. 401; A I R 1923 Oudh 


(15)9 O W N 191; 137 Ind. Cas. 151; A I R 1932 Oudh 
156; Ind. Rul. (1932) Oudh 222. 
(18) (1985) O W N 1036; 158 Ind, Oas, 11; 8 R 
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that where an arbitrator's award is objected 
toon the ground that the arbitrator exceeded 
the terms of reference but the objection was 
disallowed and a decree is passed in terms 
of the award, the decree cannot be set 
aside either by way of appeal or by way 
of revision In such a case even if the 
revisional jurisdiction of the High Court 
is not barred, revisional jurisdiction should 
not be exercised. i 

It will thus be seen that there is an 
overwhelming preponderance of authority 
for the view that when once a decree is 
passed in accordance with an award, no 
appeal lies againstit except on the grounds 
mentioned in para. 16 (2) of the Second 
Schedule of the Code of Oivil Procedure. 

The learned Advocate for the plaintiffs 
has referred us to the cases of Durga 
Charan Deb Nath v. Gangadhar Deb Nath, 
34 ©. W. N. 813 (17) and Golenur Bibi v. 
Abdus Samad, T. L. R. 58 Cal, 623 (18). 
These decisions no doubt favour the plain- 
tifs case butin the face of the weight 
of authority on the other side, we are un- 
able toaccept the view adopted in them 
specially when we find that in other cases 
the Calcutta High Court hava taken the 
view which we have adopted vide Haranund 
Naskar v. Doyal Chand Naskar, 20. Li. 
142 (19), Chintamani Aditya v. Haladhar 
Maiti, 2 O. L. J. 153 (20). The Chairman, 
Purnea Municipality v. Siva Sankar Ram, 
I. L. R. 33 Val. 899 (21) and Lal Mohan Pal 
v. Surya Kumar Das, 11 0. W. N, 1152 

DN 

We may observe that although it is not 
open tous for the purpose of construing 
the provisions of a statute, to refer to the 
report of the Select Committee relating to 
the Bill whichled toths enactment of the 
Statute, we may mention that the intro- 
duction inthe Code of 1908 of the words 
“or being otherwise invalid” which did not 
find place in s. 522 of the Oode of Civil 
Procedure, was clearly with the object of 
setting at rest the conflict of decisions 
which existed on the subject so as to fully 
give effect to the principle of finality as 
enunciated by their Lordships ia the case 
of Ghulam Jilani v, Muhammad Hasan, 
L. R. 29 I. A. 51 (1). 

It is thus clear that the appeal before 


(17) 31 O W N813; 130 Ind. Oas. 137; AIR1931 
Cal. 109; Ind. Rul. (1931) Cal 329. 

(18) 58 O 622; 130 Ind. Cas, 209; 52 O LJ 298; AIR 
1931 Oal. 211; 35 C W N 238. 

(19) 20 L J 142. 

(50) 2 O L J153; 10 O W N 601. 

(21) 35 O 899. 

(22) 110 W N 1162, 
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us ig incompetent. So far as the appli- 
-cation for revision of the learned Munsitf's 
order rejecting the objections to the award 
is concerned, it would ke sufficient to quote 
the following remarks of their Lordships 
of the Judicial Committee in the case of 
Ghulam Jilani v, Muhammad Hasan, L. R. 
29 I. A. 51 (1), 

“Their Lordships are inclined to agree with the 
view of Clark, J., that in the case of an award 
revision would be more objectionable than an 
appeal. Ifan application in revision were admissible 


in a case like the present, the finality of any award 
would be open to question.” 


We, therefore, dismiss both the appeal 
and the revision with costs, 


N. Appeal dismissed, 


LAHORE HIGH COURT 
First Civil Appeal No. 1071 of 1934 
May 16, 1935 
Burts, J. 

SHANTI LAL— OBIRCTOR— APPELLANT 

versus 
- LYALLPUR BANK, Lrp.—Responpents 

Companies Act (VII of 1913), s. 1f4—Bank ar- 
pointed liquidator—Manager sending notice to contri- 
butory—Notice, whether valid~Limitaticn—Limita- 
tion specifically provided—General provisions of 
Limitation Act (1X of 1908), do not apply. 

Where a Bank is appointed liquidator and the 
manager of, the Bank sends notice signed by him, 
to a person that his name was included in the 
list of contributories, the notice is valid. 

When limitation is specifically provided for, the 
specific provision must prevail and not the general 
provision in Limitation Act. Hindusthun Bank Ltd. 
v. Mehraj Din (1), distinguished.. 

Mr. Iqbal Singh, for the Appellant. 

Mr. Madan Gopal, for the Respondents, 

Judgment.—This is an appeal from an 
order passed by the District Judge, Lahore, 
rejecting the application of one Jai Ram 
Das for removal of his name from the list 
of contributories. The learned Judge has 
found that the appellant was duly served 
with notice as regards his having been 
placed on the list of contributories, but 
that he did not file his objection within 
the prescribed period of limitation, viz., 
thirty days under r. 50 of the rules framed 
by this Court under the Indian Companies 
Act. The appellant’s first contention is 
that-the notice was invalid, as it was 
signed by one Daulat Ram, who was not 
a. liquidator.. It appears that the Punjab 
Co-operative Bank and one Bishen Das 
were appointed joint liquidators and the 
notice was signed by Daulat Ram as man- 
ager of the Bank and aleo by Bishen Das. 
Zhe learned Counsel for the appellant 
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contended that a corpérate body could not 
be legally appointed a liquidator 
and that Daulat Ram had no power to act 
as such on behalf of the Bank. As regards 
the first point the learned Counsel relied 
on Halsbury’s Laws of England, Vol. 5, 
p. 596, para, 9:6. But that has reference to 
the special provisions of s, 278 of the Eng- 
lish Companies Act, 1929. There appears 
to be no corresponding provision in the 
Indian.Companies Act. It is not denied 
that Daulat Ram was general manager of 
the Bank and there seems to be no good 
reason why he should not be held to be 
empowered to act on behalf of the Bank, 
in ihe liquidation proceedings. It is true 
that Daulat Ram did not make it clear 
while signing the notice that he was 
signing it as general manager of the Bank. 
But this seems to me to be a mere irregu- 
larity and not sufficient to render the notice 
invalid. The next contention of the Counsel 
was thatthe period of limitation was three 
years under Art.. 18], Limitation Act. 
But when limitation is specifically provided 
in the rules (vide r. 50) for filing objections 
to a notice of this kind, the specific pro- 
vision must prevail. The learned Counsel 
reliedcn Hindusthan Bank, Ltd. v. Mehraj 
Din (1), but the facts of that case were 
different. 

In my judgment there is no force in the - 
appeal and I dismiss it with costs. 

D, Appeal dismissed, 


(1) 1 Lah. 187; 55 Ind, Oas, 820; A I R1920 Lah. 
5; 2L L J 291. 
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OUDH CHIEF COURT 
Civil Application No. 77 of 1934 
December 2, 1935- 

Kina, O.J. AND Nanavorry, J. 
NARAIN DAS AND ANOTHER— AUOTION- 
PUROHASRRS— APPLICOANTS 
versus 
BULAQI AND ANOTHER— APPLICANTS 
AND ANOTHER— DEOREB- HOLDERS — 


OPPOSITE Party 

Civil Procedure Code (Act V of 1908), O XXI,r. 89 
—‘Immovable property” in r. 89, meaning of— 
Sale of house—Right of simpie mortgagee of house 
to apply under r. 89. 

The words ‘immovable property’ in, 89, O. XXI, 
Civil Procedure Code, should be interpreted to 
mean tangible immovable property. Where the 
property sold is a house the simple mortgagee of 
the property sold is entitled to make the deposit and 
get the sale set aside under O. XXI, r 89, Bodapati 
Adenna v. Bodapati Chinna Ramayya (1), relied on. 
Paresh Nath Singh v. Nabogopal Chattopadhya (2), 
Srinivasa Ayyangar v. Ayyathorai Pillai (3), Thakur 
Singh v. Gurdit Singh (4), Aulad Ali v. Abdul 
Hamid (5), Kashmiri Bibi v. Hatim Ali Khan , 
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(6), and Jannath Singh v. 
referred to, 

C. App. for revision of the order of the 
Sub-Judge of Malihabad, Lucknow, dated 
February 13, 1934. 

Mr. M. Wasim, for the Applicant. 

Mr. B. N. Srivastava, for the Opposite 
- Party Nos. 1 and 2. 


Jagjiwan Das (7), 


Judgment.—The necessary facts may 
be very briefly stated. A certain house was 
sold inexecution of a simple money decree. 
This house was subject to a simple mort- 
gage, In the sale proclamation the mort- 
gage was notified. After the house had 
been sold, to ihe applicants before us, 
the mortgagee made a deposit of the 
decretal amount and five per cent. of the 
purchase money and applied to have the 
sale set aside under O. XXI, r. 89 of the 
Code of Civil Procedure. The learned 
Muneif granted the application and set aside 
the sale and his order was affirmed cn 
appeal by the learned Subordinate Judge. 
The auction-purchasers come to this Court 
in revision. 

Two points were raised in this revision. 
The first point was whether any revision 
lay against the order passed by the Court 
below, and the second was whether a simple 
mortgagee can make an application under 
O. XXI, r. 89 of the Code for setting aside 
the sale. The cage came up for hearing 
originally before a learned single Judge 
of this Court who has referred it to a 
Bench. 

We find it convenient to take first the 
question whether the simple mortgagee of 
the property sold was entitled to make 
the deposit and get the sale set aside 
under O.XXI, r.89 of the Code of Civil 
Procedure. 

On this point the language of the Code 
seems to be clear and the rulings also 
appear to be unanimous, Under r. 89 it 
is laid down in sub-r. (1); — 

“Where immovable property has been sold in 
execution of a decree, any person either owning such 
property or holding an interest therein by virtue 
of a title acquired before such sale, may apply to 
have the sale set aside, etc.” 


The language of this sub-rule.has been 
slightly altered in its application to Oudh 
but the alteration is of no importance for 

‘the purpose of this case. Prima facie the 

mortgagee certainly had an interest in 
the house which has been sold, and, there- 
fore, he was entitled to make the applica- 
tion under r. 89 when the property had 
been sold in execution of a decree. 

It has been argued that all that was 
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sold in the present case was the equity 
of redemption, as the house was subject 
to the mortgage. Strictly speaking the 
house was not sold subject to the mort- 
gage, as laid down in O, XXI, r. 62, but 
the mortgage was merely notified in the 
sale proclamation under O. XXI, r. 66. 
In our opinion the words “immovable 
property” in r, 89 should be interpreted to 
mean tangible immovable property. In 
the present case the property sold was a 
house and the mortgagee certainly had 
an interest in the house. Therefore, we 
think that on the language of O, XXI, 
r. 89, apart from any judicial authorities, 
the mortgagee should be held entitled to 
make the application under r, 89, 

This view is supported by a number of 
judicial decisions. The case of Bodapati 
Adenna v. Bodapati Chinna Ramayya, 
I. L. R. 51 Mad. 770 (1), is directly in point, 
In that case it was held that the word 
“property” in r. 89 means the tangible 
immovable property sold, whether or not 
persons other than the judgment-debtor 
had any interest in it and it does not 
mean merely the right, title and interest 
of the judgment-debtor alone. It was held in 
that case that a lessee of the property 
sold was entitled under r. 89 to apply to 
have the sale set aside. This case is 
directly in point and we respectfully 
agree with the view taken by the learned 
Judges. A similar view has heen taken 
in a number of other cases to which 
need merely refer:— Paresh 
Nath Singh v. | Nabogopal Chat- 
topadhya, I. L. R. 29 Cal. 1 (2), Srinivasa 
Ayyangar v. Ayyathorai Pillai, I. L. R. 
21 Mad. 416 (3), Thakur Singh v. Gurdit 
Singh, 12 Ind. Cas. 733 (4), a ruling of 
the Punjab Ohief Court Aulad Ali 
v. Abdul Hamid, I. L. R.2 Pat. 715 (5), 
Kashmiri Bibi v. Hatim Ali Khan 13 
A. L. J. 273 (6), and Jannath Singh v. 
Jagjiwan Das, 28 O. ©. 221 (7). 

Not a single decision tothe contrary has 
been cited by the learned Counsel for the 
applicants. So there is unquesionably a 
consensus of judicial opinion. We take 
the same view and we accordingly hold 


(1) 5L M 770; 109 Ind. Oas. 168; 27 L W 307; (1928) 
M W N 159; 54M L J 445; AIR 1928 Mad, 1191, 

() 2901: 50 WN82l. 

(3) 21 M 416. 

(4) 12 Ind. Oas. 733. : 

(5) 2 Pat. 718; 74 Ind. Cas. 102; A I R 1923 Pat. 


0. 

(6) 13 A L J 273; 27 Tod. Cas. 631 

t7) 280 C 221; 87 Ind. Cas. 829; 
R 1925 Oudh 429. 


192014 289; AT 
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that the mortgagee was entitled to make 
the application under r. 89. 

As we take this view, the other question, 
whether an application for revision lies, 
does not arise because if the Court below 
was correct in holding that the mortgagee 
could make the application, then there is 
no question of any illegal or irregular 
exercise of jurisdiction. 

We dismiss the application with costs. 

N: Application dismissed. 





_ RANGOON HIGH COURT 
Civil Revision Application No, 152 
of 1935 
July 9, 1935 
Sgn, J. 
BAKRIDI—APPLIOANT 
versus 
U THET TUN— RESPONDENT 

Burma Co-operative Societies Act (VI of 1927), s. 47 
— Burma . Co-operative Societies Rules, 1931, r. 22 
—Mortgage in favour of Co-operative Society—Mort- 
gage suit on another mortgage of same  property— 
Society not made party— Society getting award 
against mortgagor—Kxecution of award —Property 
attached and sold—Mortgagee of another mortgage 
applying to set aside award—Application dismissed— 
Subsequent application for sale of mortgage property 
inexecution of decree—Held, this application should 
also be dismissed, 

The petitioner was a simple mortgagee and ina 
suit on the mortgage a Cc-operative Society by its 
liquidator filed an application praying that hemay be 
joined as a co-defendant on the ground that the mort- 
gaged properties were mortgaged to thesociety. This 
society really claimed to be the first mortgagee. 
The Co-operative Society was not joined as a 
party to the suit and the suit proceeded against 
the mortgagors alone, and a preliminary mort- 
gage decree was passed. During the pendency of 
the petitioner's suit, the Co-operative Society 


obtained an award by its liquidator against the 
mortgagors in respect of the mortgage debt due 
to the Society. In execution of the 
award by the liquidator in favour of the 


Co-operative Society, the mortgaged properties were 
attached and sold and the petitioner and the origi- 
nal mortgagors applied to set aside this sale by 
the liquidator in favour of the Oo operative 
Society, but the application was unsuccessful. 
The petitioner did not appeal against the order 
refusing the application to set aside the sale. 
Ultimately after obtaining a final decree, the 
petitioner, filed a separate application for sale of 
the mortgaged properties in execution of his 
mortgage decree: 

Held, that these properties were sold at the instance 
of the Oo-operative Society in execution of a prior 
mortgage debt, and the petitioner applied to have 
the sale set aside but was unsuccessful and the ap- 
plication was merely another attempt to challenge 
the sale that had taken place in execution of the 
award of the liquidator in favour of the Oo- 
operative Society and therefore it should be dis- 
missed. Ya Tha Co-operative Society v. Maung Po 
Mya (1), relied on. Maung Tay Gyiv. Maung Yan (2), 
referred to, 

e 
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C. R. App. from an order ofthe Town- 
ship Court, Kyaukse, dated January 10, 
1935. 

Mr. P. N. Ghosh, for the Applicant. 

Messrs. A. N. Basu and Ko Ko Gyi, for 
the Respondent., 


Order.—This is an application to re- 


vise en order of the Township Court of 
Kyaukse, dismissing the petitioner's ap- 
plication for sale of mortgaged 


properties in execution of his mortgage 
decree. The facts are fully set out in the 
order of the Township Court of Kyaukso. 
It appears that the petitioner, Bakridi, is 
a simple mortagagee of premises set out 
in the said order. The mortgagors were 
one U Po Thit and Daw Kin Pu. The 
petitioner sued for a mortgage decree in 
Civil Regular No. 3 of 1934 of the Town- 
ship Courtof Kyaukse. In this suit it 
appears that the Co-operative Society of 
Kyaukse by its liquidator filed an appli- 
cation praying that he may be joined as a 
co-defendant on the ground that the mort- 
gaged properties were mortgaged to the 
society. This society really claimed to be 
the first mortgagee and it is stated that 
the petitioner in this case wasthe second 
mortgagee. The Co-operative Society was 
not joined as a party to the suit and the suit 
proceeded against the mortgagors alone, and 
a preliminary mortgage decies was passed 
on February 15, 1931. It appears that dur- 
ing the pendency of Bakridi’s suit, the 
Co-operative Society obtained an award 
by its liquidator against the mortgagors 
in respect of the mortgage debt due to 
the Society. In my opinion, although the 
award does not state the fact that if was 
in respect of the mortgage debt, it is clear 
that this is so, as there has never been 
any dispute by the mortgagors regarding 
this mortgage. 

It next appears that in execution of the 
award by the liquidator in favour of the 
Co-operative Society, the mortgaged pro- 
perties were attached and sold for Rs. 800 
on March 1, 193!, and were purchased by 
the respondent. It appears that the peti- 
tioner, Bakridi, and the original mortgagors 
applied to set aside this sale by the liqui- 
dator in favour of the Co-operative Society, 
but the application was unsuccessful. Bak- 
ridi did not appeal against the order refus- 
ing the application to set aside the sale to 
the respondent. Ultimately after obtaining 
a final decree, the petitioner Bakridi filed 
a separate application for sale of the mort- 
gaged properties in execution of his 
mortgage decree. After considering all 


1935 


the proceedings in this case and the action 
of the petitioner inthis matter, I am of 
opinion that the Co-operative Society was 
entitled to bring the mortgaged properties 
to sale, and thatthe liquidator, under 
s. 47, Burma Co-operative Societies Act, 
(Act VI of 1927), read with r. 22, Burma 
Co-operative Societies Rules, 1931, was 
entitled to apply to a Civil Court for en- 
forcement of theorders made by him 
under s, 47 of the Act. I find from the 
proceedings thatthe liquidator did act 
under this Rule and apply for the enforce- 
ment of the payment of the debt due by 
the mortgagors to the Society. I have been 
referred tothe case reported in Ya Tha 
Co-operative Society v. Maung Po Mya (1). 
There a somewhat similar point arose as 
regards the: construction to be placed ona 
decision or award made under the Rules 
of Co-operative Societies, and the learned 
Judge, after discussing an unreported case, 
Maung Tay Gyi v. Maung Yan (2), came to 
the conclusion that the liquidator or artit- 
rator could pass an award and that the 
award could be ‘executed as if it were a 
decree, and at p. 315* the learned Judge 
states ; 

“I see no difficulty in the position created. 
The order to be executed as if it were a mortgage 
decree does not bind other persons claiming to 
have a mortgage of the same property any more 
than a mortgage decree of the Court would bind 
them, but the order is conclusive and binding 


on the property until it is attacked by way of a 
regular suit.” 


I agree with the observation of the learn- 
ed Judge in that case, and applying the 
principle tothis case, 1 am unable to hold 
that the Township Judge was wrong 
in dismissing the petitioner's application 
for sale of the mortgage properties in exe- 
cution of his mortgage decree, These proper- 
ties weresold by the Township Court at the 
instance of the Co-operative Society in 
execution of a prior mortgage debt, and the 
petitioner applied to have the sale set 
aside but was unsuccessful. This appears 
to be merely another attempt to challenge 
the sale that has taken place in execution 
of the award of theliquidator in favour of 
the Co-operative Society. In my opinion, 
no ground has been made out for interfer- 
ence in revision and the application will 
accordingly be dismissed with costs, two 
gold mohurs. 

D. Application dismissed. 

(1) 13 R 343 ; 159 Tnd. Oas, 755; AIR 1935 Rang. 
229; 8 R Rang. 280. 


8 
(2) 146 Ind. Cas, 674: AIR 1933 Rang 81; 6 R 
Rang. 117. 


* Page of 13 R—|Ed.] 
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OUDH CHIEF COURT 
Second Rent Appeal No. 26 of 1931 
November 27, 1935 
Nanavotty, J. 
SALIK RAM—DEFENDANT— 
APPELLANT 
versus 
BHUDAR SINQGH— PLAINTIFF — RESPONDENT 


Jurisdiction—Plaintiff recorded as having proprie- 
tary title tò institute suit — Revenue Court, if can 
go behind record and try question of proprietary 
title, 

Where the plaintiff is recorded as having proprie- 
tary title entitling him to institute a suit, the Revenue 
Court is not competent to go behind the record and 
receive evidence and itself try the question of pro- 
prietary title. Durga Prasad v. Hazari Singh (2) 
followed. Gajadhar Singh v, Har Prasad (1), relied 


on, 
S. R. A. against the order of the District 
Judge of Sitapur, dated March 2], 1934. 
Mr. P. N. Chaudhri, for the Appellant. 
Mr. N. Banerji, for the Respondent, 


Judgment,—This is a defendante’ ap- 
peal against an appellate judgment and 
decree of the learned District Judge of Sita- 
pur upholding the judgment and decree of 
the Honorary Assistant Collector of Sitapur. 

This case arises out of a suit for profits 
brought by the plaintiff Bhudar Singh in 
respect of village Saraura for the years 
1336 Fasli to 1338 Fasli. The trial Court held 
that although the name of Salik Ram was 
entered in thekhewat (as) at (sic) the owner of 
2 bighas 9 biswas of cultivated land in the 
village in suit, he really had no right tothe 
ownership of that land since Ramshar 
Bakhsh Singh, through whom Salik Ram 
claims the land in suit, did not have any 
land left in the village to sell to Salik 
Ram at the time when the sale-deed in 
favour of the latter was executed, namely, 
on March 20, 1925, A sum of Rs.&, which 
Salik Ram is said to have realised from 
a tenantof the land, was, therefore, dec- 
reed in favour of the plaintiff to make up 
the deficiency in hie share of the profits, 
Salik Ram appealed, but the learned Dis- 
trict Judge upheld the decision of the 
trial Court and dismissed the appeal. Salik 
Ram came to this Court in second appeal, 
and, by hisorder dated December &, 1933, 
the late Hon'ble Chief Judge of this Court 
remanded the case to the lower Appellate 
Court under O. XLI, r. 23, Civil Procedure 
Code, for the decision in the light of the 
observations made by him. The learned 
District Judge on remand again took the 
view that, though Salik Ram is re- 
corded as a co-sharer in the village to the 
extent of 2 bighas 9 biswas of land and 
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mutation has been effected in his favour 
on the basis of the sale-deed by Rameshar 
Bakhsh Singh, yet the sale-deed conferred 
no rights whatsoever cn Salik Ram because 
Rameshar Bakhsh Singh had no right left in 
the village which he could sell, and,{therefore, 
the sale-deed aswell as the order of muta- 
tion in favour of Salik Ram were nulli- 
ties and worthless. The learned District 
Judge has held that the fact of a wrong 


entry in the khewat can be no justification . 


for giving effect to asale-deed which is 
found to be void. 

Salik Ram has appealed against this 
decision, and on his behalf his learned 
Counsel has argued that it was not open 
to the Honorary Assistant Collector or to 
the learned District Judge to question the 
entry in the khewat showing Salik Ram 
as owner of 2 bighas 9 biswas of land in 
the village in question, and in support of 
his contention a ruling reported in Gaja- 
dhar Singh v. Har Prasad, A. I. R. 1926 

` Oudh] 462 (1), has been cited, in which it 

was held that it was sufficient for: the 
plaintiff, in order to establish his’ title for 
the share of profits, to prove that hisname 
stood recorded in the khewat, and that the 
Revenue Court need not go behind the 
entries in the revenue papers in deciding 
the case. He has also cited a Full Bench 
decision of the Allahabad High Court re- 
ported in-Durga Prasad. v. Hazari Singh, 
ILL. R. 33 All. p. 799 (2), in which it was 
held by five learned Judges of the Al- 
lahabad High Court that in a suit insti- 
tuted under the provisions of the Agra 
Tenancy Act (which are analogous to the 
Oudh Rent Act) where the plaintiff is re- 
corded as having proprietary title entitling 
him to institute a suit, the Revenue Court 
is not competent to go behind the record 
and receive evidence and itself try the 
question of proprietary title. I am in 
entire agreement with this Full Bench deci- 
sion of the Allahabad High Court. 


In the present case the lower Courts were 
not competent to enter into the question of 
the validity of the title of Salik Ram under 
the sale-deed or to quéstion the correctness 
of the entry in the khewat showing Salik 
Ram as owner of the 2 bighas and 9 bis- 
was of the cultivated land. That being 
my view of the matter, this appéal must 
succeed. 

I accordingly allow this appeal, set aside 
the judgment and decree 


(1) A I R 1926 Oudh 462; 94 Ind. Cas. 693, 
(2) 33 A 799; 11 Ind, Oas, 116; 8 A L J 1025, 
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Appellate Court, and modify the judg- 
-ment and decree of the trial Court to this 
extent that I dismiss the plaintiff's suit as 
against Salik Ram. The appellant Salik- 
Ram will get his costs throughout. 

N, Appeal allowed. 


__, MADRAS HIGH COURT 
Criminal Miscellaneous Petition No. 1277 
of 1934 and 91 of 1935 
February 4, 1935 
CURGENVEN AND Kine, JJ. 

Inre T. FAKURULLA KHAN AND OTHERS 
— AcousED 

Criminal Procedure Code (Act V of 1898}, ss. 179, 
188—Offence committed in Native State—Part of 
consequences ensuing in British India — Jurisdiction 
of Court in British’ India — Necessity of Political 
Agent's certificate. 

Under the terms of s, 188 of the Criminal Procedure 
Code, asit stands since the amendment of 1923, a 
Oourt in British India cannot try an offence by 
virtue of the terms of 8,179 of the Code merely 
because part of the consequences have ensued within 
its jurisdiction if some part of the offence has been 
committed in a Native State, without the certificate of 
the Political Agent, 


Or. Mis. P. Reference under 5. 215 of 
the Uode of Criminal . Procedure, 1898, 
by the Assistant Sessions Judge of the 
Court of Session, Chittoor Division, in 
Case No. 36 of his Calendar for 1934. 

Mr. K. S. Jayaramı Ayyar for Mr. G. 
Gopalaswami, for the Accused. 

Mr. A. Narasimha Ayyar, for the Public 
Prosecutor, for the Crown. 

Order.—It is agreed before us by both 
sides that under the terms of 8.188 of the 
Code of Criminal Procedure, as it stands 
since the amendment of 1923, a Court in 
British India cannot try an offence by 
virtue of the terms of 5.179 of the Code of 
Criminal Procedure, merely because part 
of the consequences have ensued within 
its jurisdiction, if some part of the offence 
‘has been committed in a Native State. 
The section renders the certificate of the 
Political Agent (in ths present case, the 
Resident in Mysore) necessary even in such 
cases. We think that for this reason not 
only the charges of forgery (ss. 467 and 468 
of the Indian Penal Code) but also those-of 
cheating (ss. 419 and 420 ‘of the Indian 
Penal Code) are not triable in the Chittoor 
District without such a certificate because 
some part of the cheating as well as the 
whole of the forgery was committed withim 
the Mysore State. We must, therefore, 
quash the commitment in S. ©. No. 36 ow 


` - 1934, on the file of the Court of Session oh 


1935 


the Chittoor Division on each and every 
charge preferred against the three accused. 


A. Commitment quashed. 


OUDH CHIEF COURT 
Second Civil Appeal No. 91 of 1934 
December 3, 1935 

SRIVASTAVA AND THOMAS, JJ, : 

PURBI DIN— PLAINTIFF— APPELLANT 
versus 
HARDEO BAKHSH SINGH—Dzrenpant 

AND OTHERS — PLAINTIFFS—RESPONDENTS 

Transfer of Property Act (IV of 1882), s. 82— 
Plaintiff ouning portion of property covered by 
mortgage—Defendanis owners of other portions of the 
property—Plaintiff paying whole of mortgaged debt 
—S. 82, if applies—Plaintiff, if entitled only to 
contributicn— Contribution. 

Where the plaintiff owns a portion of a property 
covered by a mortgage, the defendants being the 
owners of other portions of the mortgaged property 
and the plaintiff has paid the whole of the mortgage 
debt for which the entire mortgaged property is 
liable, the case falls within the terms of s. 82 of the 
Transfer of Property Act, and must be governed 
by the provisions of that section. The plaintiff is 
not entitled to a decree for sale but can only 
claim contribution under s. 82. 

5. O. A. against an order of the Additional 


Subordinate Judge of Unao, dated Novem-. 


ber 24, 1933. setting aside -the decree of 
the Munsif, North Unao, dated December 
14, 1932. 

Mr. Radha Krishna, for the Appellant. 

Messrs. Ishwari Pd. and Girja 
Shankar Srivastava, for the Respondents, 

Judgment.—This is a plaintiff's appeal 
against the judgment and decree dated 
November 24, 1933, of the learned Addi- 
tional Subordinate Judge of Unao modify- 
ing the judgment and decree dated Decem- 
-ber 14, 1932, of the learned Munsif, North, 
of that place. 

The facts of the case are these. On 
June 24,1913, Satti Din, defendant No. 4, 
made a mortgage of his half anna's share 
in village Sherpur by conditional sale in 
favour of Girja Bakhsh and Musammat 

Kunha. Two years later on June 21, 1915, 
` Batti Din sold the aforesaid share with 
the exception of 10 bighas odd lands to 
` one Chandrika Bakhsh Singh. Rs. 230 
out of the sale consideration were left 

with the vendee for redeeming the mort- 
gage dated June 24, 1913. Hardeo Bakhsh 
Singh, defendant No. 1, brought a suit 
for pre-emption of the sale dated June 21, 
1915, and obtained a decree for pre-emp- 
tion on December 21, 1916, in execution of 
which he also obtained possession of the 
property. The 10 bighas odd lands which 
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were exempted from the sale dated 
June 21, 1915, was sold by Satti Din to 
various persons, one of them being Purbi 
Din plaintiff who purchased 4 bighas 5 biswas 
on July 1, 1924. The pre-emptor Hardeo 
Bakhsh Singh also sold two plots out of 
the share pre-empted by him to one Nanku 
Singh represented by defendants Nos. 5 
and 6 by a sale deed dated July 11, 1923. 
Girja Bakhsh and Musammat Kunha 
brought a suit for foreclosure on the basis 
of their mortgage and obtained a pre- 
liminary decree in their favour. When they 
applied fora final decree for foreclosure 
Purbi Din plaintiff paid the decretal 
amount on July 18, 1930, and thereby saved 
the property from being foreclosed. He 
instituted the present suit on April 4, 1932, 
for recovery of the amount paid by him 
to Girja Bakhsh and Musammat Kunha 
by sale of the mortgaged property with the 
exception of 10 bighas odd which had been 
exempted from the sale dated June 21, 1915. 
In the alternative he prayed for a simple 
money decree. The learned Munsif gave 
him a decree for sale against defend- 
ants Nos.1,4,5 and 6. On appeal the 


' learned Additional Subordinate Judge was 


of opinion that the plaintiff was not 
entitled to a decree for sale but could only 
claim contribution against defendants 
Nos. 1, 2, 5,6, 7 and to 9 under s. 8&2 of the 
Transfer of Properly Act. 


The only contention urged on behalf of 
the appellant was that the position of the 
purchaser under the sale deed dated 
June 21,1915, was that of a trustee for the 
mortgagee io the extent of the sale con- 
sideration which was left with him for 
redeeming the mortgage dated June 24, 
1913. The argument proceeded that Hardeo 
Bakhsh Singh when he obtained the pre- 
emption decree became Hable for payment 
of the aforesaid amount and his position 
also was that of trustee. It was further 
argaed that Purbi Din plaintiff by redeem- 
ing the mortgage was subrogated to the 
right of the mortgagee under s. 92 of the 
Transfer of Property Act, and therefore, 
he stepped into the shoes of Girja Bakheh 
and Musammat Junha as a beneficiary 
under the aforesaid trust. It was claimed 
that on these grounds the plaintiff was 
entitled toa decree for sale in respect of 


‘the half anna share with the exception of 


the abovementioned 10 bighas odd lands. 
Reliance has been placed on the decision 
ofa Benchof this Court to which one of 
usis a pariy in Husaini Bandi Khanam 
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v. Gauhar Begam, 80. W. N. 1191 (1), in 
support of tae contention that the position 
of Hardeo Bakhsh Singh was that of a 
trustee. It was pointed out in this case 
that although under the common law no 
stranger to -the consideration can take 
advantage of a contract although made for 
his benefit, yet there is another rule of law 
which is acted upon in Courts of Equity, 
namely that where a sum is payable by 
A, B, for the benefit of C, D, and C, D, 
can claim under the contract as if it has 
been made with himself. Weare of opinion 
that th-r s no occasion for invoking this 
rule ot cyuity inthe present case when it 


is fully covered by the statutory provision | 


contained in s.¢2of the Transfer of Pro- 
perty Act. As remarked by their Lord- 
ships of the Judicial Committee in Ganeshi 
Lal v. Charan Singh, L. R. 571. A. 189 (2), 


when the Transfer of Property Act 

“prescribes the condition in which contribution is 
payable, it is not proper to introduce into the matter 
any extrinsic principle to modify the statutory 
provisions.” 


It might also be pointed out that s. 92 
of the Transfer of Property Act provides 
that the person entitled to the benefit of 
subrogation under that section shali, on re- 
deeming property subject to the mortgage, 
have, so far as regards redemption, ` fore- 
closure or sale of such property, the same 
lights asthe mortgagee whose mortgage 
he redeems may have against the mortgagor 
or any other mortgagee. In the present 
case the plaintiff is not seeking to enforce 
the mortgage redeemed by him but he is 
merely seeking a decree for the portion of 
the sale consideration which was left with 
the vendee for payment tothe mortgagee. 

The real position stands thus. The 
plaintiff owns a portion of the property 

covered by the mortgage. The defendants 
“are owners of other portions of the mort- 
gaged property. The plaintiff has paid the 
whole of the mortgage debt for which the 
entire mortgaged property was liable. 
The case, therefore, clearly falls within the 
terms of s.t2 of the Transfer of Property 
Act and must be governed by the provisions 
of that section. The correctness of the 
amounts which the defendants have been 
held liable to contribute towards the 
plaintifi’s claim has not been questioned 
before us. We accordingly see no ground 


(1) 8 O W N 1191; 134 Ind. Oas. 1011; Ind, Rul. 
(1931) Oudh 419; A I R1932 Oudh +2. 

(2) 571 A 189; 124 Ind. Cas. 911; (1920) AL J 753; 
34 G W N 661; Ind, Rul. (1930) P O 287; A JT R 1930 
PC 183; 32 Bom. LR 1146: 59 M LJ 177; 52 O L 
J 117; 321, W 19; 52 A 358 (P. O). 
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for disturbing the decree of the lower 
Courts. 

The result, therefore, is that the appeal 
fails and is dismissed with costs. 


Ne Appeal dismissed. 


— 


RANGOON HIGH COURT: 
Criminal Appeals Nos, 486 to 490 
and 

636 of 1935 
July 18, 1935 
BAGULEY AND MACKNEY, JJ. 

NGA BA DIN AND OTHERS — APPELLANTS 
versus 
EMPEROR—Opposits Party 

Penal Code(Act XLV of 1860), ss. 302, 149—Large 
number of people aitacking and killing deceased— 
Each individual's part not distinguishable — Common 
intention not proved—Held, all should be tried under 
8. 149 read with s. 392—Criminal trial—Practice— 
Difficult Sessions case should be tried by Sessions Judge 
himself. 

Where a large number of people attack and cause 
the death of a man and there is no evidence to show 
what individual action any one particular man took 
and it is not possible to assume common intention to 
kill, it should be held that the death was caused by 
the persons asawhole and those persons should be 
charged under s. 119 read with s. 302, Penal 


Code. 

The Sessions Judge should arrange that cases outof 
the ordinary routine which contain difficulty should 
be tried by himself and not made over to a less 
experienced Additional Sessions Judge. 

Mr. Tun Aung, for the Appellants. 

Mr. Tun Byu, for the Crown. 

Baguley, J—These appeals arise out 
of Sessions Trial No. 12 of 1935 of the 
Court of Session, Minbu Division. In 
this case 12 men were tried on a charge 
under s. 302 read with s. 34, Indian Penal 
Code. The form of the charge is in every 
case the same: 

“That you on or about November 2], 1934, at 
Othe East Village conjointly with the other accused 
persons did commit murder by _ intentionally . 
causing the deathof Ye Hmwe in furtherance of 


a common intention.” 

In the end, Ba Din, Po Thaung, Po 
Aw, Pein Kyaw and Kywet Tho were 
found guilty under s. 32éread withs. 34, 
Indian Penal Code, and sentenced to ten 
years’ rigorous imprisonment each. They 
have all appealed. At the same time the 
Local Government has filed an appeal 
against these five persons and also against 
two accused who were acquitted, Tha 
Dun and Po Kyaw. In the Local Govern- 
ment's appeal it is asked that all these 
men may be convicted under s. 802 read with 
s. 34, Indian Penal Code, even the men who 
were convicted under s. 326, Indian 
Penal Code, being impliedly acquitted 


1935 


under s. 302. The facts of the case for 
the Crown stated shortly are that the de- 
ceased Ye Hmwe was a village bully. 
He went to a pwe and was warned that 
he had hetter go home or trouble might 
ensue. He refused to accept the warning 
and after drinking went to the pwe and 
told the pandmaster that he had arrived 
and the. performance might begin. He 
was immediately set upon by a number 
of men and chased out of the pwe. A 
little later he was found lying down 
seriously injured on the village road. 
The man who found him left two men to 
look after him and went to report to the 
village headman. While he was away, some 
of the accused and others armed with dahs 
came up to Ye Hmwe, dragged him off 
the road and did him to death leaving 
the body elsewhere. The medical evidence 
shows that the deceased had in all ten 
injuries, all incised wounds. The medical 
officer was not properly examined. He 
was allowed to say: 

“Tach of the injuries except No. 9 was sufficient 
in the ordinary course ofnature tocause death.” 

One of the injuries, No.7 for example, 
was an incised wound 2" x $° x4” on the 
back and upper third of the left upper 
arm. How that injury could be stated to 
be sufficient in the ordinary course of 
nature to cause death I fail to understand. 
Again it will be noticed that there 
were only ten injuries, soitis difficult to 
see how 13 men could have caused the 
death in furtherance of a common in- 
tention of all. The criminal act com- 
plained of in this case was the killing 
of Ye Hmwe, and a man who never 
touched Ye Hmwe with his own weapon 
could not be said to have done any part 
ofthe criminal Act. He might perhaps 
have abetted the others, but none of 
these accused was charged with abet- 
ment of murder and there is no satisfact- 
ory evidence of any individual having 
inflicted any cut on the deceased. They 
pursued him like a pack of hounds and when 
the pack left he was found lying dead, 
or practically dead. This kind of difficulty 
always arises in cases where a large 
number of people cause the death of a man 
and there is no evidence to show what in- 
dividual action any one particular man took. 
It was because of this difficulty thats, 149 
was enacted, Assuming the correctness of 
the facts, as stated inthe judgment, the 
crowd of men who pursued and killed Ye 
Hmwe were an unlawful assembly. There 
were more than five of them, and they 
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assembled or associated themselves with the 
initial assembly with the intention of com- 
mitting an offence, viz, injuring Ywe 
Hmwe, as they objected to his coming to 
the pwe. Every person who collected in the 
crowd of pursuers became a member of 
the unlawful assembly by reason of s. 142, 
and if they had been merely by-standers 
swept up in the crowd, unless they 
dissociated themselves from the crowd at 
the earliest opportunity, they still were 
members of the unlawful assembly by reason 
of the words “intentionally joins that as- 
sembly, or continues in it.” Those who 
continue in the crowd, once it started 
pursuit, became liable by virtue ofs.149 
for any offence committed by any mem- 
ber of the unlawful assembly in prose- 
cution of the common object of that 
assembly, or such as the members of that 
assembly knew to be likely to be com- 
mitted in prosecution of that object. 

In this way, to find the members of 
the assembly guilty in connection with 
this murder, it was only necessary for the 
Crown to prove that the assembly asa 
whole committed the murder and that 
murder was the likely result of the com- 
mon intention, The appellants, however, and 
the respondents, Tha Dun and Po Kyaw, 


_were never charged under s. 149 read with 


s. 302, Indian Penal Code, and, whatever 
view we may take of the evidence onthe 
record connecting these persons with the 
unlawful assembly, which there undoubted- 
ly was, it will be impossible for us to 
find them guilty under this section, We 
think that the Lest order to pass in these 
circumstances is to allow all the appeals, 
both those of the convicted accused and 
that of the Local Government against 
those who were orginally acquitted altc- 
gether and direct that they be re-tried on 
these facts on charges under s. 149 read 
with s. 302, Indian Penal Code. The 
original trial was held by the Additional 
Sessions Judge, so that re-trial should be 
held by the Sessions Judge himself, and 
we would note that a case of this kind 
should have been dealt with by the Sessions 
Judge himself in the first instance. It is 
the type of case which is of some difficulty 
and the learned Sessions Judge should 
arrange that cases out of the ordinary 
routine which contain difficulty should be 
tried by himself and not made over toa 
less experienced Additional Sessions 
Judge. 

D. Case remanded. 
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OUDH CHIEF COURT 
Second Civil Appeal No. 6 of 1934 
December 4, 1935 
Kina, O. J. AND Nanavorty, J. 
HAR BAKHSH SINGH AND OTAERS 
— DEFENDANTS—APPELLANTS 
versus 
MAHA BIR SINGH—PLAINTIFF AND 
OTHERS—DEFENDANTS— RESPONDENTS 

Mortgage—Redemption—Mortgagee planting new 
trees in place of those cut down—Cultivation of 
portion of grove by mortgagee—Whether acts of 
permanent injury- No act of permanent injury— 
Suit for redemption before expiry of full termof 
mortgage—Maintainability. 

Where the mortgagee has been planting new 
trees from time to time to replace trees which 
fell down or were cut down by him, he cannot be 
said to have permanently injured the property, as 
if the mortgagee remains in possession for the 
full term, the trees which he has newly planted will 
be of greater value than the old trees which have 
been cut down, as the latter would probably fall 
down or become useless before the expiry of the 
period. f 

Oultivation of a portion ofa grove cannot cause 
any permanent injury to the grove as the value 
ofthe land is likely to be improved rather than 
diminished by reason of such cultivation. 

There is no authority for the proposition that 
the mortgagor can redeem before the expiry of 
tha stipulated term merely on the ground that the 
mortgagee in possession has done something which 
he was notauthorised to co, although he has not 
destroyed or permanently injured the property in 
apy way. i , 

Where the mortgagor had received the mortgage 
motey infull, the mortgagee had nothing to do 
but to remainin possession ofthe property and 
to maintain it in good condition so that it should 
not deteriorate in value and the mortgagee had 
done nothing to cause any permanent injury to the 
property buton the contrary he has rather improved 
the value of the ‘property by planting new fruit 
trees and makiog a masonry welland the property 
was likely to beof a greater value at the expiry 
of the term than it was when the contract of mort- 
entered into; 


gage was J f 
Held, that a suit for redemption before the 
expiry of the period was premature and the 


mortgagor had no rightto redeem the property 
before the expiry of the stipulated form. Chhotku 
Rai v, Baldeo Shukul (1) and Sanwley Prasad v. 
Sheo Sarup (2), distinguished. 


S. C. A. against the order of the Sub- 
Judge, Partabgarh, dated September 2, 
1933, superceding the decree passed by 
the Munsif, Kunda at Partabgarh, dated 
February 15 1933. 

.. Mr. H. Husain, for the Appellants. 
` Mr. M. Wasim, for the Respondents. 

Judgment.—This is a defendants’ appeal 
arising out of a suit for redemption of a 
mortgage. The mortgage in suit was 
executed on July 16,1912, for a period of 
sixty years: The mortgagee was to retain 
possession of the property mortgaged, 
consisting of certain groves and land 

e 
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containing scattered trees, forthe specified 
term and was entitled to enjoy the profits 
of the groves, including fallen trees and 
dried timber. j 

The suit for redemption was brought 
before the expiry of the term of sixty years 
on the ground that the term of 60 years 
amounted to a clog on the equity of redemp- 
tion and was not enforcible against the 
mortgagor. It was also alleged that the 
mortgagee had cut down a number of trees 
in contravention of the terms of the contract 
of mortgage and for that reason also the 
mortgagor was entitled to redeem before the 
expiry of the fiexd term. 

Both the Courts below have concurred in 
finding that the mere fixing of a term of 
€0 years did not amount to a clog on the 
equity of redemption. Both the Courts, 
however, concurred in finding that the mort- 
gagee had cut down 22 green trees and had 
appropriated the timber valued at Rs. 264. 
The Courts below held that the mortgage 
money had been paid up to the extent of 
Rs. 264 and that as the mortgagee had 
cut £2 green trees, which he was not 
entitled to do under the terms of the 
contract of mortgage, therefore, the mort- 
gagor was entitled to redeem without wait- 
ing for the expiry of the stipulated term of 
60 years, 

It has been argued for the appellants 
that the Court below was wrong in holding 
that the mortgagor was entitled to redeem 
before the expiry of the fixed period merely 
on the ground that the mortgagee had cut 
some of the trees. The appellants’ conten- 
tion is that the mortgagee has not 


‘committed any act whichis destructive or 


permanenily injurious to the property, but 
has rather improved the property and 
therefore, the mortgagor is not entitled 
to redeem before the expiry of the stipulated 
period. 

The Courts below have found that on the 
date of the mortgage there were 9 trees on 
the property; 12 trees have dried up and 22 
green trees were cut down by the mort- 
gagee. These findings are not and cannot 
be disputed by ths appellants. It is, 
however, pointed out that although the 
mortgagee has cut down 22 green trees he 
has planted no less than 27 new trees. 
These new trees were not planted very 
recently before the suit but were found 
to be from 3 to15 years of age at the date 
of the suit. It appears, therefore, that the 
mortgagee must have been planting new 
trees from time to time to replace trees 
which fell down or were cut down, In such 
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circumstances we think the mortgagee cannot 
be said to have permanently injured the 
property. If the mortgagee remains in 
possession for the full term, the trees which 
he has newly planted will be of greater 
value than the old trees which have 
been cut down, as the latter would probably 
fall down or become useless before the 
expiry of 60 years. It is also shown that 
the mortgagee has built a masonry well 
at his own expense on the mortgaged- 
property ‘estimated at Rs, 800 in value. 
This well is obviously a distinct improve- 
ment to the morigaged-property. 

The trial Court noted that the mortgagee 
had cultivated some portion of the mort- 
gaged land and remarked that this cultiva- 
tion had destroyed the character of the 
security to some extent. We are not 
prepared to accept the view that the cultiva- 
tion of a portionof a grove causes any 
permanent injury to the grove. In our 
opinicn the value of the land is likely to be 
improved rather than diminished by reason 
of such cultivation. 

No clear authority has been brought to 
our notice for holding that the mortgagor 
can redeem before the expiry of the 
stipulated term merely on the ground that 


the mortgagee in possession has done 
something which he was not au- 
thorised to do, although he has 
not destroyed or permanently injured 


the property in any way. In Chhotku Rai 
v. Baldeo Shukul, I. L. R. 34 All, 659 (1) 
the bulk of the mortgage money was left 
with the mortgagee for payment to prior 
encumbrancers. The mortgagee failed to 
pay off the prior encumbrancers. On a suit 
for redemption being instituted, before the 
expiry of the stipulated terms, it was held 
that on equitable grounds the defendant 
not having performed what was a most 
essential part of the contract, the plaintiff 


ought to be allowed to redeem before the . 


expiration of the stipulated period of ten 
years. In our opinion this case can be 
easily distinguished. The mortgagee had 
undertaken to pay off the prior encum- 
prances and he failed to do so. This 
practically meant thatthe mortgagor had 
not received the full consideration, as the 
bulk of the mortgage money was kept by 
the mortgagee, who failed to pay it to the 
creditors of the mortgagor. In such 
circumstances it would be obviously 
inequitable to allow the mortgagee to 
remain in possession for ihe full terms 
although he had paid only a small portion 
(1) 34 A 659; 17 Ind, Cas, 340; 10 A L J 330, 
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of the consideration for the mortgage. The 
case in Sanwley Prasad v. Sheo Sarup 
2 Lucknow 279 (2) is similar to the ruling 
cited above. Here again the mortgagee 
failed to perform an essential part of the 
contract cf mortgage and for that reason 
the mortgagor was held entitled to rescind 
his part of the promiss and also to recover 
possession of the property without waiting 
for the expiry of the stipulated term. This 
decision is clearly distinguishable for 
reasons already given. In the case before 
us the mortgagor had received the mortgage 
money in full. The mortgagee had nothing 
todo butto remain in possession of the 
property and to maintain it in good condi- 
tion so that it should not deteriorate in 
value. In our opinion the mortgagee had 
done nothing to cause any permanent injury 
tothe property but on the contrary he has 
rather improved the value of the property 
by planting new fruit trees and makinga 
masonry well. The property is likely to 
be of a greater value at the expiry of the 
term than it was when the contract of 
mortgage was entered into. In such 
circumstances we find that the suit for 
redemption was premature and that the 
mortgagor had no right to redeem the 
property before the expiry of the stipulated 
term. 

We accordingly allow the appeal, set 
aside the decree of the Court below and 
dismiss the plaintiffs’ suit with costs in all 
Courts, 

Appeal allowed. 


(2) 2 Luck, 279; 98 Ind, Cas. 770;30W N 884; 
AI R1927 Oudh 12. 


LAHORE HIGH COURT 
Second Civil Appeal No. 1280 of 1932 
April 23, 1935 
TEK CHAND AND Skemp, JJ. 
BARYAM SINGH—DEFENDANT 
—APPLIOANT 
versus 
Musammat VIDYAWATI— PLAINTIFF 
AND OTHERS — DEFENDANTS— 
RESPONDENTS 

Custom (Punjab)—Succession—Ancestral property— 
Jats of mouza Mohra, Tahsil Ambala—Collateral 
of sixth degree whether exclude daughter—Civil 
Procedure Code (Act V of 1903), s. 100—Finding of 
fact based on legal evidence—Whether can be re- 
opened im second appeal, 

Among Jats of mouza Mohra, Tahsil Ambala, 
collaterals of sixth degree in succession to ancestral 
property, do not exclude a daughter. The onus of 
proving that they do, is on the person who asserts 
it. Gangaram v.Indi(1), and Bholi v, Man Singh 
(2), referred to, 

e 
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Where the finding of factis based on legal evi- 
dence on record, it cannot be re-opened ia second 
appeal. 

S. O. A. from a decree of the District 
Judge, Ambala, dated May 19, 1932. 

i Mr. Bodh Raj Sawhney, for the Appel- 
ant. 

Messrs, J. G. Sethi and M. L, Sethi, for 
the Respondents. 


Tek Chand J.—On the death of Mus- 
ammat Bassi, the widow of Nandu, Jat of 
mauza Mobra, Tahsil Ambala, a dispute 
arose as to succession to his land. The 
revenue authorities sanctioned the mutation 
in favour of the defendants who have been 
proved to be collaterals of Nandu in the 
sixth degree, The plaintiff Musammat 
Vidyawati who is the daughter of Nandu, 
has instituted this suit for possession al- 
leging that she was the next heir and 
that the mutation has been wrongly sanc- 
tioned in the name of the defendants. The 
trial Court held the land to be non-ancestral 
gua the defendants, and cn the question 
of custom, it found also in favour of the 
plaintiff. It accordingly decreed the plain- 
tiff's suit. On appeal by the defendants 
the learned District Judge disagreed with 
the finding of the trial Court as to the 
nature of the property and held that it 
had been proved to be ancestral. On the 
other question, he held that according to 
the custom prevailing in the tribe, col- 
laterals of the sixth degree could not ex- 
clude daughters from succession to ancestral 
property. On this finding he dismissed the 
appeal. 

Baryam Singh, who is one of the six 
defendants in the suit, has preferred a 
second appeal to this Court after having 
cbtained a certificate from the Jearned 
District Judge. Onthe appeal coming for 
hearing Mr. Sethi on behalf of the respon- 
dents challenged the finding of the learned 
District Judge as to the nature of the 
land and contended that there was no 
evidence on the record to show that the 
land was ancestral. After hearing him 
and examining the evidence, I am of opi- 
nion that this contention is without force. 
There is legal evidence on the record, on 
which the learned District Judge could 
have found the property to be ancestral 
and therefore his finding being one of fact 
cannot be re-opened on second appeal. On 
the question of custom, the evidence pro- 
duced by the parties is very meagre. No 
instance, supported by documentary or 
oral evidence, has been proved by either 
party and the learned District Judge has 
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decided the case upon the entries in 
Whitehead’s Oustomary Law of the Ambala 
District published in 1921. These entries 
are word for word the same as in Kensing- 
ton’s Customary Law of the Ambala District 
published in 1893. In answer to Question 
No. 23 which relates to the order of succes- 
sion, it is stated that: 

“Though ths replies vary in details, the general 
sense is that land devolves upon: (a) male lineal 
descendants; (b) the widow for her lifetime; (c) 
own brothers; (d) male collaterals, reckoned down- 
wards from the great great-grand father; (e) failing 
collaterals, on the daughters.” S 

In answer to question No. 40, it is stated 
that: 

“The replies should be read with the replies 
under question No. 28, Different tribes say that 
collaterals traced variously for from four to ten 
generations will exclude the daughter, but the 
distinctions drawn depend more upon variations in 
the method of counting generations than on any 
real difference of custom, The commonly received 
custom for all tribes except Syeds and some Arains 
is to exclude the daughter wherever collaterals can 
be traced up to the great-great-grandfather. Jats 
and Gujjars are strongly inclined to go still further 
and to say. that daughters never succeed, the Jand 
going to the proprietors of the patti rather than 
the daughter but this is doubtful as an actual 
custom though correct as to the feeling of the 
people.” h 

These entries have been considered by a 
Division Bench of this Oourt in Gangaram 
v. Indi (1), as meaning that collaterals 
beyond the fifth degree were not entitled 
to exclude the daughter from succession 
to ancestral property. That was a case of 
Jats of Ambala Tahsil. In Bholi v. Man 
Singh (2), which was a case among Hindu 
Raiputs of Naraingarh Tahsil, to whom 
also the entries in the Customary Law 
above cited refer equally with the Jats, it 
was held that no custom had been estab- 
lished by which. daughters were excluded 
from succession to ancestral ‘property by 
male collaterals related in the sixth degree. 
It was further held that the burden of 


-proof as to whether remote collaterals, such 


as of the sixth degree, excluded daughters, 
rested on the party who asserted its exis- 
tence. 

Following those authorities I hold that 
the defendants on whom the onus of this 
issue lay, have failed to discharge it. I 
would accordingly affirm the judgment 
and decree of the District Judge and dis- 
miss this appeal with costs. 

Skemp, J.— I agree. 

D. Appeal dismissed. 

(1) 6 Lah, 193; A I R 1925 Lah. 444; 88 Ind, Oas, 
902;1 LO 458, 

(2) 86 P R 1908; 146 P W R 1908. 
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___ RANGOON HIGH COURT 
Civil Miscellaneous Appeal No. 131 of 1934 
March 20, 1935 
Pace, CO, J. AND Mya Bo, J. 
C.A. P. O. S. CHETTYAR Firu— 
APPELLANTS 
Versus 

V. V.R. CHETTYAR Fiem—Responpents 

Presidency Towns Insolvency Act (III of 1909), 
8. 9 (g)— Act of insolvency —Proof of commission of act 
must be strict—Notice of suspension of payment— Time, 
place and particulars must bespecified in petition, 
which cannot be supplemented by verifying affidavit— 
Statement by debtor that he is not in position to pay in 
full—Whether amounts to act of insolvency. 

The proof of the commission of an act of insol- 
vency must be strict and precise, and where it is 
alleged that a debtor has given notice that he has 
suspended orisabout to suspend payment of his 
debts, the time, place and particulars of the notice 
should be accurately specified and the allegations in 
the petition cannot be supplemented by allegations in 
the verifying affidavit. M, S. M. M. Chettiar Firm v. 
Doraiswamy Mudaliar (1) and Murugappa Chettyar v. 
Galliara (2), relied on. 

A statement by a debtor that he is not ina position 
to pay in full to his creditor may or may not amount 
to a notice thatthe debtor has suspended or was 
about to suspend payment of his debts within s, 9 
(9), Presidency Towns Insolvency Act. It depends 
on the circumstances in which the statement is 
made. 

[English case-law referred to.] 

Where the debtor makes such a- statement and his 
intention is to try to arrange with his more pressing 
creditors and to put off the evil day, he cannot be 
said to have suspended nor can he be said to be 
about to suspend payment of his debt. 

O. Mis. A. from an orderof the High 
Court, dated December 5, 1934. 

Messrs. H. Hay and Krishnaswamy, for 
the Appellants. 

Mr. Kalyanvalla, for the Respondents. 

Page, C. J.—This appeal must be 
allowed. The proceedings out of which the 
appeal arises were founded upon a creditor's 
petition for an order adjudicating the 
appellant firm insolvent. A number of 
alleged acts of insolvency are set out in the 
petition, but all except one have been 
rejected by Braund, J., and the only alleged 
act of insolvency which now remains is 
contained in para. 3 (b) of the petition, and 
runs as follows: 

“(b) That the debtors have given notice to the 
petitioners as well as to their other creditors that 
they have suspended or are about to suspend payment 
of their debts.” 

Now, in two recent judgments of an 
Appellate Bench of this Uourt M. S. M. M. 
Chettyar Firm v. Doraiswamy Mudaliar 
(1; and Murugappa Chettyar v. Galliara 
(2), it has been laid down that: 


(1) 11 R 1; 143 Ind. Oas. 775; AI R 1933 Rang, 41; 
Tut, Rul, (1983) Rang, 76, ce 
) 12 R 150; 151 Ind, Cas. 190; A I R 1934 Rang. 

87 7 R Rang 46, j 
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“The proof of the commission of an act of insolvency 
must be strict and precise, and where it is alleged 
that a debtor has given notice that he has suspended 
or is about to suspend payment of his debts, the 
time, place und particulars of the notice should be 
accurately specified: M. S. W. M. Chettyar Firm v. 
Doraiswamy Mudaliar (1) at page 98*.” 

The petition in the present case was filed 
after the publication of these two judg- 
ments. Wedo not propose to re-state once 
more what is but a commonplace of ths 
law of insolvency. We think that our duty 
on this appeal is not to repeat the law, but 
to act upon it; and we hold that the act of 
insolvency alleged in para.3 (b) of the 
petition is not in the form required by law, 
and is not couched in terms sufficiently 
clear and precise to be the basis of an 
insolvency petition or to justify the Court in 
passing an order of adjudication on a 
petition of which it is the sole foundation. 

On behalf of the respondents it was 
contended that the Court ought to treat the 
affidavit filed in support of the petition as 
forming part of the petition, and while it 
was conceded that the allegation of an act 
of insolvency as set out in para. 3 (b) of 
the petition was inadequate, that the allega- 
tions in the petition could be supplemented 
by the allegations in the verifying affidavit. 
In my opinion that is not thelaw. The 
operative document by which proceedings 
in insolvency are commenced is the insol- 
vency petition, and the object of the 
Legislature in providing under s. 13 (1) that 

“A creditor's petition shall be verified by affidavit 
of the creditor, or of some person on his behalf having 
knowledge of the fact” 


was to prevent proceedings in insolvency 
being launched against a debtor recklessly 
and unless the allegations in the petition 
are affirmed on oath by the creditor or 
some other person with knowledge of the 
facts. Indeed, the verifying affidavit may 
be quite general in its terms, and forms no 
part of the petition which must contain 
clear and precise allegations of fact upon 
proof of which the Court would be enabled 
and entitled to adjudge the respondent an 
insolvent. For these reasons we hold as 
with deference we think that the learned 
Judge in insolvency ought to have held, 
that para. 3 (b) of the petition is not in the 
form required by law, and as there is no 
other subsisting allegation of an act of 
insolvency before the Court the petition 
must be dismissed. 

As, however, we are differing from the 
learned Judge in insolvency who has 
delivered an elaborate judgment upon the 
case as a whole, we think it advisable to 

*Page of 11 Rang.—[#d.] 
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state the opinion that we have formed 
upon the merits of the case. Assuming, 
therefore, (contrary to the view that we hold) 
that the allegations in the verifying affidavit 
ought to be treated as forming part of the 
petition, the Advocate for the respondents 
properly and inevitably conceded that the 
only allegation of an available act of 
insolvency in the verifying affidavit, which 
was sworn by the agent of the petitioning 
creditors is contained in cl. 8, which runs as 
follows: 

“I say that the debtors manager and kartha 
further told me that they were not in a position to pay 
in full to their creditors.” 

Now, such a statement may or may not 
amount to a notice that the debtor has 
suspended or was about to suspend payment 
of his debts within s. 9 (9), Presidency 
Towns Insolvency Act: In re Friedlander, 
Ex parte Oastler (3); John Crook v.I & R 
Morley (4) at page 324*; Clough v. Samuel (5) 
and In re a Debtor (6) at page 3727. It 
depends on the circumstances in which the 
statement was made. As was pointed by 
Greer, L. J.,in In re a Debtor (6): | 

“You are not confined to the literal meanirg of the 
words used in order to ascertain whether they do 
amount to a notice that a debtor is about to suspend; 
ü statement by a debtor that he cannot pay his 
debts may in one set of circumstances be merely a 
statement that he cannot pay, but in another set of 
circumstances, to which you are entitled to look for 
the purpose of interpreting words that ore not words 
of art, it may clearly mean to any ordinary human 
being listening to it, that he is stating that he has not 
the intention of paying his debts when they become 
due.” 

Again,in John Crook v.I. &R. Morley 
(4), Lord Watson observed that 

WA declaration of his inability to pay his debts may 
be made by a debtor to one or more of his creditors, 
in terms and under circumstances which do not 
suggest that he means to stop payment of his debts 
as they falldue, But that such a declaration may be 
couched in language which clearly implies that the 
debtor means to pay nobody in full, and to place his 
assets at the disposal of his creditors, does not appear 
to we to be doubtful.” 


In Clough v. Samuel (5), Lord Robertson 
observed: TO 

“The suspension of payment of his debts isa 
specific and deliberate (in the sense of intentional) 
act of the debtor, and the suspension, actual or 
intimated, must apply to all the creditors. It is 


(3) (1884) 13 Q BD 471, 54 LJ QB 23; 1 Morrell 
207; 33 W R 126; 51L T 309. 

(4) (1891) A C318; 61 LJQB 97; 8 Morrell 227; 
65 L T 389. 

(5) (1905) A O 442; A L J K B 918; 12 Manson 317; 
51W R114; 93 L T491. 

(6) (1929) 1 Ch, 362; 98 LJ Oh. 38; MOLT 
266. 


ite as SK an 
*Page of (1891) A. Goleg 
[Page of (1929) 1 Oh.—| Ed]. 
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something different from and over and above 
inability to pay. It is one of the several courses 
among which a debtor may elect when he finds 
himself insolvent. A man faced by a balance sheet 
which meanscertain and speedy ruin may try to 
arrange with his more pressing creditore, or he may 
put off the evil day and stagger on, leaving the 
stoppage of his career to ve brought about by tke 
action of others. Either of those courses is different 
from suspending payment of his debts.” 

Now, even if it was open to the Court 
in the present case to consider the merits 
of the petition withthe allegation in cl. 8, 
of the verifying affidavit inserted in lieu 
of para. 3 (b) of the petition, the petition 
inevitably must fail. The present case shows 
how essential it is, if justice is to be done, 
that in alleging an act of insolvency un- 
der s. 9 (g) precise particulars of what 
the debtor wrote or said should be set out 
in the petition. In the present case the 
course adopted by the respondent was that 
the agent of the petitioning creditors was 
called as a witness at the hearing of the 
petition and in addition a number of as- 
sistants and clerks of other Chettyar firms 
gave testimcny in support of the petition. 
With all due deference as I appraise the 
evidence of these wilnesses, it cannct res- 
sonably be supposed that the appellant 
would intentionally and deliberately give 
notice of suspension to clerks or assist- 
apts who came to him in the circum- 
stances to which they deposed, or that any 
creditor would reasonably conclude that he 
had done anything of the sort. As regards 
the statements alleged to have been made 
by the appellant to Chokalingam, the 
agent of the petitioning creditors, I cannot 
persuade myself, having regard to the 
circumstances in which they were made, 
that from anything that the debtor said 
Chokalingam was justified in inferring 
that the debtor was deliberately giving 
him notice that he had suspended or was 
about to suspend payment of his debts. 
Consider the position. The debtor, who is 
a Chettyar money lender, by reason of 
the depression in the price of paddy found 
himself with large areas of paddy land on 
his hands. At the hearing of the petition 
he produced the title-deeds of at least 1,500 
acres of unencumbered paddy land in his 


possession, and it was stated that there were 


outstanding a considerable number of 
debts due to him from the cultivators. 
Of course, in his own interest and in that 
of his other creditors, his first and para- 
mount duty was to’ allocate the preceeds 
of the sale of his paddy to the liquida- . 
tion of the claims of the Government for 
revenue, 
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_ The position in which he was placed 
18 one in which many Chettyar money 
lenders find themselves at the present 
time. So far from intending to suspend 
payment of his debts to his creditors 
generally, however, it appears to me that 
his intention was to “try to arrange with 
his more pressing creditors”, and “to put 
off the evil day and stagger on” until the 
price of paddy improved, as in the event 
it has. In these circumstances when his 
more pressing creditors, who were for the 
most part Ohettyar money lenders them- 
selves, asked him if he would liquidate 
their debts, he pointed out to them as well 
as to Chokalingam that at the moment he 
was unable to pay their debts in full 
because he had to provide in the first in- 
stance for the most insistent and important 
of his creditors, that is the Government, 
which was claiming land revenue. Ho told 
them that in the circumstances most of 
his creditors were not pressing for pay- 
ment, and that some of them had taken 
portions of his unencumbered immovable 
property as additional security, and were 
prepared to wait until better times should 
come. Meanwhile, with the proceeds of 
the paddy which had come into his hands 
he said that he proposed in the first in- 
stance to liquidate the claim of the Go- 
vernment for land revenue, and out of 
any surplus that remained to pay the 
debts of the other creditors. Accord- 
ing to Chokalingam, the agent of 
the petitioning creditors, the appellant told 


him in June on the occasion when he 
oa that the act of insolvency set out 
in el. 


_8 of the verifying affidavit was 
committed, that : 

“All the paddy had been sold, that he had 
utilised part of the sale proceeds for paying reve- 
nue, that he had arrears of revenue to pay, and 
that he could not pay me anything but that he 
would give me a mortgage of lands. I said that 
we did not want any mortgage but that we wanted 
only cash. He said that he did not pay any 
money to the creditors to whom he owed, and that 
he could not pay me also, I told him’ that we 
wanted only cash and not a mortgage. He still had 
arrears of revenue to be raid, He said that he 
still had to pay arrears of revenus. He did not 
tell me from where he was going to pay the 
arrears of revenue, He said that he had no money 
in hand just then, and that he had not paid any of his 


«creditors. That is all he- said about his other 
creditors.” 


In my opinion, in the circumstances in 
which those statements were made, no 
reasonable creditor would assume that in 
making these statements the debtor had 
specifically and deliberately given notice 
that he had suspended or was about to 


159133 & 134 
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suspend payment of his debts to each and 
every one of his creditors. If he had given 
notice in that sense, the statement would 
not have been true, because, having arrang- 
ed with his other creditors that they would 
not press for their debts, he was in fact 
allocating the proceeds of the sale of the 
paddy towards paying the debt of one of 
his creditors, namely, the Government, 
which was claiming that its revenue should 
be paid. The appellant himself stated 
that he did not tell Chokalingam: 

“I have no cash. I did not pay cash to my other 
creditors. I could not pay you. Why should I 
say so if I own some other property? I did not 
tell him that I did not pay my other creditors. 


As I have given security to my other creditors they 
were not pressing me,” 


I have no doubt that what in fact 
happened, when the agent of the petition- 
ing creditors and the assistants of clerks 
of other creditors came to the insolvent 
after the fruits of the harvest had been 
gathered in and asked the appellant what 
steps he was prepared to take to liquidate 
their debts, was that he told them that 
the money which he had in his possession 
must be applied in the first instance tos 
wards the payment of the land revenue, 
that ab the moment he could not pay 
them what he owed them, but that when 
he had paid the revenue he would pay 
them what he could out of any surplus 
that there might be left. It may be that 
the petitioning creditors’ agent then said 
to him: “Well, you say you cannot pay 
me just now. Have you been paying the 
other creditors?” And that the appellant 
replied: “No; I have not paid the other 
creditors’ —meaning that he was not treat- 
ing the other creditors more favourably 
than he was treating the respondent. But 
assuming that it is competent for the Court 
to consider cl. 8 of the verifying affidavit 
on its merits, and that the statement ale 
leged therein was made, it appears to 
me, having regard to the surrounding 
circumstances, with all respect, to be plain 
that it was not intended by the appellant 
thereby to give notice that he had suspend- 
ed or was about to suspend payment of 
his debts. The finding of the learned 
trial Judge is to the following effect : 

“In those circumstances and having regard to the 
evidence as I have heard it, I have little doubt 
that in substance the evidence of Ohokalingam 
Ohettyar and Walliappa Ohettyar is correct, and 
that some verbal intimation was given to them 
by Shanmugam Ohettyar at the respective inter- 
views to which they have referred to the effect, 
not only that the debtor firm was unable to pay 
their particular debts, but that the debtor firm had 
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- also failed to pay their 

their debts had fallen due.’ 

The learned Judge then proceeded to 
hold that 


“The words spoken amounted to a notice that the 
debtor has suspended payment of his debts.” 


The above finding, which does not 
purport to embody any definite statement 
in fact made by the appellant, is some- 
_thing different from what the finding would 
have been if it had been held that the 
allegation inc]. 8 of the verifying affidavit 
had been made out. But, with all respect, 
-I am of opinion that the facts of the 
case as disclosed in the evidence would 
not justify a finding such as that at which 
the learned Judge in Insolvency arrived, and 
that this insolvency petition also fails on 
the merits. For these reasons the appeal 
will be allowed, the order from which the 
appeal is brought set aside, and the peti- 
tion dismissed. The appellant is entitled 
to his costs in both the Courts, Advocate’s 
-fee in each Court, ten gold mohurs. 

Mya Bu, J.—I concur. 

D. 


credilors_in general as 
3 


Appeal allowed. 


RANGOON HIGH COURT 
Criminal Appeal No. 384 of 1935 
. May 14, 1935 . 

BAGULEY AND MAOKNEY, JJ. 

MAUNG PYAN—APPELLANT 


VeTSUS 
EMPEROR—Oppositz Party 

Penal Code (Act XLV of 1860), s, 302—Stab wound 
penetrating walls of abdominal cavity—Held, wound 
was sufficient to cause death in ordinary course of 
nature—Fight between two men—Weaker one calling 
for help to separate them—Accused coming and 
- stabbing the stronger—Accused drunk—No premedita- 
tion—Held, offence though murder, extreme penalty 

was uncalled for. 

A stab wound which penetrates the wall of the 
, abdominal cavity ought to be held to be one which 
is sufficient tocause death in the ordinary course of 
_ nature. i: 

There was a fight going on between two men both 
unarmed, The wesker one called to the villagers to 
: separate them and the accused came up and stabbed 
: the man who had got the betterof the struggle, 

There was no premeditation at all, merely an excess 
of zeal, possibly due, in part at any rate, to the 
~ fact that the appellant had been drinking: 

Held, that the extreme .penalty was not called for 
_ though the offence was undoubtedly murder, 

Or. A. from an order of the Additional 
Sessions Judge, Pakokku, dated March 29, 
- 1935. 

Mr. R. C: Banerjee, for the Appellant. 

Mr. Tun Byu, for the Crown. 

Mackney,J.—The appellant Maung Pyan 

aged 50, has been convicted of the murder 


` of one Maung San Yaw and sentenced to 
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death by the Court of Session at Pakokku. 
Maung Pyan was the uncle of Maung San 
Yaw. Maung San Yaw, Maung Pyan and 
Maung Htwa, the brother-in-law of San 
Yaw, all lived in the same compound. One 
evening about sunset Maung San Yaw 
and Maung Htwa quarrelled over a pump- 
kin plant and started fighting. In the 
Curse of this fight it is alleged that Maung 
Pyan came and stabbed Maung San Yaw 
in the stomach with a clasp knife. He 
also struck him on the head with a bam- 


-boo stick. Maung San Yan was removed 


to hospital where the Sub-Assistant Surgeon 
in the hope of saving him from peritonitis, 
operated on him by removing the pro- 
truding portion of the omentum. However 
Maung San Yaw died five days later, the. 
death being due to peritonitis and heart 
failure. The appellant denies that he 
stabbed Maung San Yaw and says that 
at the time he was in another village. He 
produced evidence to that effect which the 


‘learned Sessions Judge did not believe. It 


is, in my opinion, impossible to accept this 
evidence in view of the fast that when 
he was examined by the headman the 
next day, Maung Pyan, although at first he 
denied all knowledge of the occurrence,, 


-subsequently admitted that he had hearde 
-the commotion but not wishing to hear it 


had gone to Labogon village. It is clear 
that he must have been near at Bong al 

D 
other defence witness Ba Saw, whose grand- 
father is the brother of the appellant, stated™ 
that he saw Maung Htwa and San Yaw 
fighting and Po Winstrike San Yaw. How. 
ever his evideuce does not show that he 
saw the fight to the end. There is no 
doubt that Maung San Yaw was stabbec 


‘on this occasion and if Maung Ba Saw 


cannot say anything as to how San Yaw 
received this wound, then he is either not 
telling the truth or else he could not have 
seen very much of the fight. Anothe: 
witness Ma Kywe merely states that Bz 
Saw came and told his mother that he 
had seen Pe Win strike San Yaw with + 
stick and when the witness looked out hi 
saw Pe Win being called away by his wif 
Ma Hla Ya, 

There are some discrepancies in the 
evidence of the prosecution witnesses bu 
they are to my mind immaterial. There 
is no sufficient reason to disbelieve thsi; 
story. Maung San Taw himself denounce: 
Maung Pyan immediately after the occur 
rence. He was able to lay a report a 
the Police Station where he accused Maun 
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Pyan and he was examined by a Magis- 
trate on oath at the hospital where he 
again stated that it was Maung Pyan that 
stabbed him. Most of the witnesses say 
that whilst Maung Htwa and San Yaw were 
Struggling in an upright position, Maung 
Pyan stabbed San Yaw in the abdomen 
and Saw Yaw fell to the ground. Before 
Maung Pyan went away he struck Maung 
San Yaw on the head with a stick. Ma 
E Sein, San Yaw’s wife, stated that as 
Maung Htwa and San Yaw struggled they 
fell to the ground and then Maung Pyan 
came and stabbed San Yaw. It is quite 
possible that E Sein did not actually see 
the stabbing but looked up immediately 
afterwards. There is a suggestion that 
the parties were somewhat drunk and 
Maung San Yaw himself told the Magis- 
trate that Maung Pyan was drunk and 
rowdy. It may be gathered from the 
evidence that Maung Htwa was getting the 
worst of the fight and it is possible that 
Maung Pyan had the intention of coming 
to Maung Htwa's aid. The medical evi- 
‘dence is rather obscure. The Sub-Agsist- 
ant Surgeon states that the stab was 
not in. the ordinary course of nature 
sufficient to cause the death of a 
man of sound health, but it was likely in 
the ordinary course of nature to cause the 
death of a person of sound health because 
2 penetrating stab wound of the abdomen 
caused by a medically unclean knife is 
very often responsible for causing peritonitis 
which is usually fatal. 

In the Sessions Court he stated that if 
no operation was done in such cases the in- 
jury would surely result in death, The knife 
penetrated the wall of the abdominal 
cavity. Certainly in the circumstances 
peritonitis may be considered to follow in 
the ordinary course of nature although 
there may be cases where it does not. In 
my opinion a stab wouad which pene- 
trates the wall of the abdominal cavity 
ought to be held to be one which is suff- 
cient to cause death in the ordinary courseof 
nature, Itwas not necessary for the protection 
of Maung Htwa that Maung Pyan should so 
stab San Yaw. Maung Htwa and Maung 
San Yaw had no weapons in their hands 
when they fought and there was ns danger 
of grievous hurt or death being caused. 
In my opinion the appellant was rightly 
convicted of murder. Nevertheless I am 
of the opinion that this is not a case in 
which the sentence of death should be 
awarded, Maung Pyan was very probably 
mgomewhat influenced by drink and con- 
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ceived that it was necessary for him to 
stab San Yaw tostop the fight. It seems 
unlikely that he deliberately intended to 
murder San Yaw. Had that been so, one 
would have expected him to stab San 
Yaw repeatedly. In these circumstances 
1 would alter the sentence to one of trans- 
portation for life and would not confirm 
the sentence of death which has been passed 
on the appellant. 

Baguley, J.—I agres. I think that 
this is a case in which the extreme penal- 
ty is not called for though the offence is 
undoubtedly murder. There was a fight 
going on between two men both unarmed. 
Ma E Sein called to the villagers to 
separate them and the accused came up and 
stabbed the man who had got the better 
of the struggle. There was no premedita- 
tion at all, merely an excess of zeal, pos- 
sibly due, in part at any rate, to the 
fact that the appellant had been drink» 
ing. 

D. Sentence altered. 
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LAHORE HIGH COURT 
Second Civil Appeal No. 1048 of 1933 
July 9, 1934 
Youne, C.J. AND DIN MOHAMMAD, J. 
NAUBAHAR HUSSAIN SHAH 

— PLAINTIFF —APPELLANT 
versus 
MUNIOIPAL COMMITTEE, BATALA 
—DEFEN DANT— RESPONDENT. 

Punjab Municipal Act (III of 1911), ss. 84 (1), 86 
—Suit for injunction restraining Municipal Com- 
mittee from recovering assessed sum as being illegal or 
ultra vires—Suit, if cognizable by Civil Court. 

A suit for an injunction to restrain a Municipal 
Oommittee from recovering the assessed sum on 
the ground that the assessment was illegal and ultra 
vires is not cognizable bya Oivil Oourt, Municipal 
Committee, Pind Dadan Khan v, Bhagwan Singh (3), 
overruled, 

8.0, A. from an order of the Senior 
Sub-Judge, Gurdaspur, dated February 11, 
1933. 

Mr. Nawal Kishore, for the Appellant. 

Messrs. M. L. Puri and Krishen Swarup, 
for the Respondents. 

Young, C. J.—This isa second appeal 
against the decision of the Senior Sub- 
ordinate Judge of Gurdaspur, The 
plaintiff imported into the Municipal limits 
of Batala what he alleged to be tiles 
worth Rs. 187. The Municipal Committee 
levied a tax upon theseat the rate of 
annas eight a maund under Art. 57 of 
the Terminal-tax Schedule. The plaintiff 
therefore brought this suit praying for an, 
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injunction to restrain the defendant from 
recovering the assessed sum. -The plaintiff 
alleged in the plaint that the assessment 
was illegal and ultra vires. Before the 
issues were framed, the plaintiff amended 
his plea by alleging thatthe Committee 
could charge on the goods at the rate of 
one anna per maund under Art. 55 and 
that the assessment therefore, under 
Art. 57, was wrong. 


Several points have been raised in this 
appeal, but the only one which we really 
have to deal with is the question, whe- 
ther the Civil Court had jurisdiction to 
entertain this claim. ‘The lower Appellate 
Court came to the conclusion that there 
was no jurisdiction in the Civil Court. The 
plaintiff appeals. The relevant sections of 


the Punjab Municipal Act are as fol- 
lows: 
“84. (1) An appeal against the assessment or 


levy of any or against the refusal to refund any 
tax underthis Act shalllie to the Deputy Com- 
missioner orto such other officer as may be em- 
powered by the Local Government in this bebalf : 
Provided that, when the Deputy Oommissioner or 
such other officer as aforesaid is or was when 
the tax was imposed, a member of the committee, 
the appeal shall lie to the Commissioner of the 
Division. (2) If, on the hearing of an appeal under 
the section, any question as to liability to, or the 
principle of assessment of, a tax arises, on which 
the officer hearing the appeal entertains reason- 
able doubt, he may, either of his own motion or 
on the application of any pereon interested, draw 
up a statement of the facts of the caseand the 
point onwhich doubt is entertained, and refer 
the statement with his own opinion on the point 
for the decision of the High Court,” 

“86, (1) No objection shall be taken to any 
valuation or assessment, nor shall the liability of 
any person tobe assessed or taxed be questioned, 
inany other manner or by any other authority 
than ig provided inthis act. (2) No refund of any 
tax shail be claimable by any person otherwise 
than in accordance with the provisions of this Act 
and the rules thereunder.” 


‘It will be seen that s. 84 (1) provides 
that an appeal against an assessment shall 
lie to the Deputy Commissioner. Sec- 
tion 84 (2) enacts that the Deputy Com- 
missioner on hearing the appeal may refer 
the matter. tothe High Court if he enter- 
tains a reasonable doubt as to the liability 
to, orthe principle of es:essment of the 
tax. Section t6 (1), in our opinion, is in 
clear terms: It enacts that no objection 
may be takento an assessment other than 
in the manner provided for in 
Mr. Nawal Kishore has quoted to us 
some authorities of this Court which lay 
down that the provision in s. 86 (1) does 
not applyif the assessment is illegal or 
ultra vires, Oneof the cases cited, Muni- 
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cipal Committee, Delhi v. Moti Jan (1) 
however is a decision relating tos, 1520 
the Act, which concerns the control of 
prostitutes. The decision in this case has 
clearly nothing to do withthe point 10 
dispute here. District Board, Sialkot V. 
Sultan Muhmmad (2) does not deal with 
the Municipal Act at all. It deals with 
the Punjab District Boards (Tenancy ?) 
Act. Municipal Committee, Find Dadan 
Khan y. Bhagwan Singh (3) is the only 
case’ in point; a case decided by a 
learned Single Judge of this Court 
certainly appears to be an authority in 
favour of the contention of Mr. Nawal 
Kishore. a 
With great respect we think the decision 
in Municipal Committee, Pind Dadan 
Khan v. Bhagwan Singh (3) is _ wrong if 
the learned Judge means to lay down that 
a tax once assessed can be disputed in any 
other way than that laid down inss, 84 
and 86. It does not appear to us to matter, 
with reference to the terms of these two 
sections, whether the assessment is illegal 
or ultra vires or not. Even if the assese- 
ment is illegal or ultra vires, it is an as- 
sessment, In this case Counsel for the ap- 
pellant is either making an objection to 
an assessment or he is not. If he is taking 
an objection to an assessment, he certainly 
ought, under s. 84, to have gone to 
the Deputy Commissioner, and s. 86 enacts 
that he cannot proceed in any other man- 
If, on the other hand, he is not ob- 


“ner, 
jecting, there is no reason for him to come. 
to Court. We are satisfied that this suit 


is definitely barred bys. 84 and s. &, 
Municipal Act. The appeal, therefore, is 
dismissed with costs. | 
D, Order accordingly. 
(1) AI R 1930 Lah, 82!; 123 Ind, Cas. 536; Ind, Rul, 


1930) Lah, 456; 31 P L R 547. . 
; Ove R1928 Lah. 53; 106 Ind. Cas. 882; 9 Lab, 


340; 29P LR 177. 
(3) A IR 1924 Lah, 619; 75 Ind. Cas. 737, 
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Leaca, J. 
MAUNG BA THAW AND OTHERS — 
PLAINTIFFS 
VETSUS 
M.S. V. M. V. CHETTYAR—DBFENDANT. 
Government of India Act, 1915, (5 & 6 Geo, 
V, c. 61, ss. 107— Scope—Whether authorises High 
Court to impose court-fees on appeals from 


original side decrees—Such powers are given under 
Letters] Patent (Rang.), cl. 35—Notification imposing 
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such court-fees purported to be made under s, }07— 
Notification, whether illegalor a nullity—Interpreia- 
tion of statutes—Marginal notes—Whether can be 
relied in deciding effict of section—Preambles and 
recitals, whether control operative part—Object and 
intention of statute clear—Draftman's want of 
skill and ignorance of law, whether nullifies it— 
Practice—Procedure = Practice prevailing in High 
Couris jor many years~Interference with, when 
proper. 

Section 107, Government of India Act, does not 
authorise the Court to impose court-fees on appeals in 
cases dealt with by the Court in the exercise of 
its ordinary civil jurisdiction. The section only 
refers to Courts which are subordinate to the High 
Court, The Original Side of the High Court is not 
a subordinate Court; it is an integral part of the 
High Court itself. 

But the High Court has power to regulate its pro- 
cedure by cl. 35, Letters Patent, which necessarily 
includes the imposition of fees and collection of 
them. Hence under these powers given by the 
Letters Patent, the High Court can impose such 
court-fees on appeals from decrees of Original Side of 
the High Court. Ramaswamy Chettyar v. V.T. 
Chettyar Firm (1), followed. Mahomed Ishack Sahib 
v. Mahomed Mohideen (2), relied on, 

The fact that the notification which imposes court- 
fees on appeals from decree of the original side 
of the High Court. purports to be made pursuant 
to the provisions of s, 107 (c), Governmentof India 
Act under which the High Court has no such power 
does not make the notification illegal or nullity; ib 
is the operative part of the notification which matters. 
The operative part directs inter alia that a memo- 
randum of appeal froma decree of the original side 
shall not be filed unless the specified court-fees 
has been paid. Where one finds an intention to 
effect a particular power the intention to exercise 
that power will be presumed unless a contrary 
intention is clearly manifest. The Court, in issuing 
the notification undoubtedly intended to exercise 
the powers vestedin it. The reference to s. 107, 
Government of India Act, may be unfortunate, but 
for the reasons indicated, it invalidates the opera- 
tive parts of the notification, 

Itis not necessary, to rely merely on the marginal 
note in deciding the effect of the section. 

Preambles and recitals in statue do not control 
the operative parts of the statutes if the operative 
parts are clear and unambiguous. 

[English case-law referred to.] 

Where the main object and intention of a statute 
are clear, the draftsman’s want of skill or ignor- 
ance of law, shall not, except in the case of neces- 
sity or the absolute impracticability of the language 
used reduce the statute to a nullity. Salmon v. 
Duncombe (6), relied on. 

It would be wrong to interfere with a practice 
which has prevailed for many yenara in the High 
Courts of India unless it is clearly established 
F such practice is contrary to law. fp. 1064, col, 
1. 


F. O. A. against C. R. No. 132 of 1934. 

Messrs. Aye Maung and Kin Maung Gyi, 
for the Plaintiffs. 
‘ Judgment.—This is a reference by the 
Taxing Master and raises the important 
question whether court-fees are payable on 
appeals from decrees passed by the Court 
in the exercise of its ordinary Original 
Civil Jurisdiction. In Civil Regular Suit 
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No. 199 of 1934, one M. S. V, M. Visvanathan 
Chettyar obtained a preliminary mortgage 
decree for Rs. 4,603-5-3 and costs against 
five defendants. Three of the defendants 
desire to challenge on appeal the correct- 
ness of the decision and have submitted 
a memorandum of appeal. They value 
their appeal for the purpose of jurisdiction 
ai Re. 4,000 but have stamped their me- 
morandum of appeal with a stamp of the 
value of Rs, 2 only. They contend that no 
court-fee is chargeable on a memorandum 
of appeal from a decree passed by the 
Court in the exercise of its ordinary Origi- 
nal Civil Jurisdiction except Rs. 2, the 
amount required to be paid on the filing 
of an application, The Taxing Master in- 
clines to the view that this contention is 
correct, but he has referred the matter to 
me as the Taxing Judge for decision on 
the ground that it is a question of general 
public importance. If the law requires the 
Memorandum to be stamped ad valorem, 
the proper court-fee would be Rs, 225. 

The Court Fees Act, 1870, does not apply 
to cases coming before this Court in the 
execrise of its ordinary Original Civil 
Jurisdiction or in the exercise of its juris- 
diction as regards appeals from judgments 
passed in such cases. The section which 
imposes fees in respect of High Court cases 
is s. 4, which reads as follows: i A 

“No document of any of the kinds specified, in 
Sch. lor 2 to this Act annexed, as chargeable with 
fees, shall be filed, exhibited, or recorded in, or 
shall be received or furnished by, any of the said 
High Courts in any case coming before such Court 
in the exercise of its extraordinary Original Civil 
Jurisdiction; or in the exercise of its extraordinary 
Original Criminal Jurisdiction: or in the exercise of 
its jurisdiction as regards appeals from the judgments 
(other than judgments passed in the exercise of the 
ordinary Original Oivil Jurisdiction of the Court) of 
one or more Judges of the said Court, or of a Divi- 
sion Court or in the exercise of its jurisdicbion as 
regards appeals from the Courts subject to its super- 
intendence; or in the exercise of its jurisdiction as 
a Court of reference or revision; unless in respect 
of such document there be paid a fee ofan amount 
not less than that indicated by either of the said 
schedules as the proper fee for such document. 


It will be observed that the section makes 
no reference to cases coming before the 
Court in the exercise of its ordinary Civil 
Jurisdiction and that appeals from judg- 
ments passed on the original side are 
expressly excluded from its purview. 
Hitherto it has been assumed that the 
power to levy court-fees on appeals from 
the original side of this Court is conferred 
by the provisions of s. 107 (a), Government 
of India Act, I will quote the section in 


full: 
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“107. Each of the High Courts has superintendence 
over all Courts for the time being subject to its 
appellate jurisdiction, and may do any of the follow- 
ing things, that is to say: (a) call for returns; (b) 
direct the transfer of any suit or appeal from any 
such Court to any other Court of equal or superior 
jurisdiction : (e) make and issue general rules and 
prescribe forms for regulating the practice and pro- 
ceedings of such Courts; (d) prescribe forms in which 
books, entries and accounts shall be kept by the 
cfficers of any such Courts; and, (e) settle tables of 
fees to be allowed to the Sheriffs, attorneys, and 
all clerks and officers of Courts. Provided that such 
rules, forms and tables shall not be inconsistant 
with the provisions of any law for the time being in 
force, and shall require the previous approval, in 
the case of the High Court at Calcutta, of the 
Governor-General in Council, and in other cases of 
the Local Government.” 

The marginal note of the section is as 
follows; 

“‘Powers of the High Court with respect to subordi- 
nate Courts.” | 

This section corresponds to s. 15, Indian 
High Courts Act, 1861, which relates to the 
High Courts of Calcutta, Madras and Bom- 
bay. The wording in s. 15, Indian High 
Courts Act, is slightly different from the 
wording of s. 107, Government of. India 
Act, but the effect is the same. The 
marginal note.to s. 15, Indian High Courts 
Act reads : 

“High Oourts to superintend and to frame rules 

of procedure for subordinate Courts.” 
_Court-fees have been levied in this Court 
in respect of cases coming before the origi- 
nal side and appeal arising therefrom under 
a notification, dated May 29, 1924, the first 
part of which is as follows: 

“Pursuant of the provisions of s. 107 (e), Govern- 
ment of India Act, 1915, and with the previous 
approval of the Local Government, the High Court 
of Judicature at Rangoon directs that subject to the 
exception hereunder mentioned, no document of any 
of the kinds specified in Sch. 1 or 2 to the Court 
Fees Act, 1870, as chargeable with fees, shall be 
filed, exhibited, or recorded in or shall be received 
or furnished by any of the Clerks or Officers of 
the said High Court in any case coming before 
such Court: (a) In the exercise of its Original Civil 
or Oriminal Jurisdiction, or (b) in the exercise of 
its jurisdiction as regards appeals from judgments 
passed in the exercise of its ordinary Original Civil 
Jurisdiction, ‘unless in respect of such document 
there be paid a fee of an amount not lese than that 
indicated by either of the said schedules as the 
proper fee for such document,' ” 

Then ccmes the exception, but it is not 
necessary to set this out as it has no bear- 
ing on the case before me. In the taxation 
rules of the Calcutta High Court no refer- 
ence is made to the authority under which 
the rules are made, except that there is 
a note that the rules were passed by the 
Fall Court with effect from November 22, 
1921, and that the sanction of the Governor- 
General-in-Council had been conveyed by 


certain letters of the Home Department. 
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In Madras court-fees are fixed with the 
sanction of the Governor-in-Council, and 
by virtue f 

“ofthe powers conferred by the Act for establish- 
ing High Courts of Judicature in India, 24 & 25 
Vict., hap. 104,and the Powers of Attorney Act, 
1882, and all other Powers hereunto enabling.” 

In Bombay the table of fees is preceded 
by the following statement : , 

“Under s. 15 of the Statute 2t & 25 Vict, 
Chap. 104, the Governor-in-Council is pleased to 
notify that he has sanctioned the following revised 
table of fees settled by the Honourable the Chief 
Justice and Judges of Her Majesty’s High Court of 
Judicature at Bombay as the fees to be charged by 
the Prothonotary Commissioner for taking Affidavits, 
Sealer, Judges’ Clerks, Interpreters and Translators, 
Commissioner for taking accounts and Local Inves- 
tigator and the taxing officer. The revised table will 
be given effect to from January 1, 1898." 


The notification sanctioning the Bombay 
scale of fees is published under s. 15, 
High Courts Act, but it does not necessarily 
follow that the Bombay High Court regards 
its powers as being limited to that section 
or that they are in fact so limited. The 
first question which calls for decision in 
this reference is whether s. 107, Govern- 
ment of India Act, authorises the levy of 
court-fees on appeals from the original 
side. If it does, there is an end to the 
matter. If it does not, it will be necessary 
to consider whether the Court can without 
reference to the Government of India Act, 
lawfully insist on court-fees being paid 
before appeals from the original side are 
admitted. 

An examination of s. 107 forces me to 
the conclusion that the section does not 
authorise the Court to impose court-fees on 
appeals in cases dealt with by the Court 
in the exercise of its Ordinary Civil Juris- 
diction. The section only refers to Courts 
which are subordinate to the High Court. 
The original side of the Court is not a 
subordinate Court; it is an integral part 
of the High Court itself as a Full Bench of 
this Court held in Ramaswamy Chettyar 
v. V. T. Chettyar Firm (1). The marginal 
note to s. 107 expressly refers to powers of 
the High Court with respect to subordinate 
Courts. It is rot necessary torely merely 
on the marginal note in deciding the effect 
of the section. The wording of the section 
by itself is sufficiently clear. The marginal 
note, however, emphasises the fact that the 
section is intended to apply only in respect 
of Courts subordinate tothe High Court. 
The answer to the first question is, there- 
fore, in the negative. 

The only reported case which deals with 


(1) 12 R 548; 151 Ind. Cas. 573; A IR 1934 Rang. 
265; 7 R Rang, 88 (F R). 


1935 


this question is that of Mahomed Ishack 
Sahib v. Mahomed Mohideen (2), which was 
decided by Sir Murray Coutts-Trotter, the 
late Chief Justice of Madras, when he was 
sitting as a puisne Judge of the Madras 
High Court. It was there held that tha 
Madras High Oourt could make rules for 
the imposition and collection of court-fees 
in proceedings on the Original Side of 
the Court, by virtue of the power to 
make regulations for its procedure con- 
ferred by s. 15, Indian High Courts Act, 
but it is clear from the judgment that 
the learned Judge who tried the case was 
not of the opinion that the powers were 
confined to this section, He observed: 

“It has always been maintained that the power 
under which fees are levied on the Original Side 
of the High Court was derived from the general 
power to issue general rules for régulating the prac- 
tice and procedure of the Oourts. It is argued, 
and I think it is rightly argued, that the power to 
make regulations for procedure necessarily includes 
imposition of fees and the collection of them, and 
the Court can collect the fees only through its 
proper officers. If that be right, then the fee levi- 
able on an appeal is the fee payable for the time 
being to the officers of the High Court by virtue of 
the High Courts Charter Act directly. 

Now it is said that there are two obstacles to 
that. The first is that no fee is paid but only a 
document is presented with a stamp of certain 


value on it. The second is that the money isnot- 


paid to the officers but is paid to the Orown. T 
think itis clearly a fallacious argument and one 
. that the Act obviously deals with : because by a. 25 
of the Act, all fees referred to in s, 3, or charge- 
able under the Court Feas Act should be collected 
by stamps. In my opinion, when a person tenders 
a stamped document to the Registrar of this Oourt 
and asks him to enter his appeal, it is clear that 
he is, within the meaning of this Act, paying a 
fee to an officer of the High Court, and in taking 
that fee, the High Oourt is acting by virtue of the 
general powers conferred upon it by s. 15, High 
Courts Oharter Act.” 


The learned Judge does not discuss the 
question whether the Original Side of the 
Madras High Court is a Subordinate Court 
within the meaning of s. 15, Indian High 
Courts Act. It would appear that he as- 
sumed that it was. If Ramaswamy Chettyar 
v, V. T. Chettyar Firm (1), was rightly de- 
cided, the assumption was erroneous, as 
there is no essential difference between 
8, 107, Government of India Act and s. 15, 
Indian High Courts Act. If I may say 
so with great respect I consider that Rama- 
swamy Chettyar v. V. T. Chettyar Firm 
(1) was rightly decided, but in any event 
it is binding on me. 

Sir Murray Ooutts-Trotter’s decision was 
not, however, based merely on the provi- 


(2)45 M 849; 7OInd. Oas. 813; A IR 1922 Mad. 
te M L J 436; 16 W 210; (1922) M WN 
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sions of s. 15, Indian High Courts. He 
accepted the broader proposition that the 
power to make regulations for procedue 
necessarily includes imposition of fees and 
the collection of them, and I entirely share 
this view. This Court has power to regu- 
late its procedure. The power is conferred 
by cl. 35, Letters Patent, the relevant 
portion of which reads as follows : 

“35, And we do further ordain that it shall be 
lawful for the High Court of Judicature at Ran- 
goon from time to time to make rulesand orders 
for the purpose of regulating all proceedings in 
civil cases which may bs brought before the said 
High Court, including proceedings in its admiralty, 
testamentary, intestate and matrimonial jurisdiction, 
respectively.” 

The Court having power to impose and 
collect fees in connection with the recep- 
tion of appeals from Original Side deci- 
sions, itis entitled to say that no appeal 
shall be filed -which is not stamped accord- 
ing to its direction. There is one other 
question with which I should perhaps deal, 
and it is this: Does the fact that the 
notification above referred to purport to 
be made pursuant to the provisions of 
8.107 (c), Government of India Act make any 
difference as to its legality ? In my opi- 
nion, it does not. It is operative part of 
the notification which matters. The ope- 
rative part directs inter alia that a memo- 
randum of appeal from a decree of the 
Original Side shall not be filed unless 
the specified court-fee has been paid. Pre- 
ambles and recitals in statutes do not 
control the operative parts of the statutes 
if the operative parts are clear and un- 
ambigous, Crowder v. Stewart (3), Bentley v. 
Rotherham (4) and Powell v. Kempton 
Park Racecourse Co., Lid. (5). Moreover, 
there is the authority of the Privy Council 
for the statement that where the main 
object and intention of a statute are clear 
the draftsman’s want ofskill or ignorance 
of law, shall not except in the case of 
necessity or the absolute intractability of 
the language used reduce the statute toa 
nullity: Salmon v. Duncombe (6). In that 
case the judgment of the Judicial Com- 
mittee was delivered by Lord Hobhouse, 


who observed : 

“It is, however, a very serious matter to hold 
that when the main object of a statute is clear, 
it shall be reduced to a nullity by the draftman's 
unskilfulness or ignorante of law. It may kn 
necessary for a Court of Justice to come to suc 

(3) (1881) 16 Oh. D 368;50 L J Ch.133; 29 WR 
331 


4) (1877) 4Ch. D 588; 46 L J Oh, 284, 

on Cao) AO 143; 9 L T 538; 47 WR 585; 63 
J P260:15 T LR 266. 

(6) (1887) 1140627; 55 LJP 0695547 
446, 
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a conclusion, but their Lordships hold that nothing 
can justify it except necessity or the absolute in- 
tractability of the language used,” 


There can be no difference between a 
statute and a notification in this respect. 

In Mogridge v. Clapp (7), the question 
arose whether a lessor intended to grant 
a lease by virtue of the powers conferred 
by the Settled Land Act, 1882. The lease, 
though complying with the enabling sec- 
tions of the Act, contained no reference 
thereto. It was held that the lease could, 
and did operate under the Settled Land 
Act, 1882, notwithstanding that the exist- 
ence of the statutory power of leasing 
was not present in the minds of the par- 


ties, but was really absent from their 
minds. 
.The case embodies a well recognised 


principle of law, namely that where one 
finds an intention to effect a particular 
power the intention to exercise that power 
will be presumed unless a contrary inten- 
tion is clearly manifest. The Oourt in 
issuing the notification referred to un- 
doubtedly intended to exercise the powers 
vested in it. The reference to s. 107, 
Government of India Act may be unfortu- 
‘nate, but forthe reasons indicated I do 
not consider that it invalidates the opera- 
tive parts of the notification. 

It was never the intention that appeals 
from decrees of the Original Side of this 
Court should escape court-fees, and to my 
mind it would be wrong to interfere with 
a. practice which has prevailed for many 
years in the High Courts of India unless 
it is clearly established that such practice 
is contrary to law. I am not convinced 
that the practice of requiring memoran- 
dum of appeal ta be etamped in accord- 
ance with the notification of May 29, 1924, 
is contrary tolaw, On the other hand, I 
consider that there is authority for the 
practice, J, therefore, hold that the Court 
has power to refuse to accept the present 
appeal until the stamp required by the 
notification of May 29, 1924, has been affix- 
ed to the memorandum of appeal. The 
document will be returned to the appel- 
lants to enable them to affix the correct 
stamp. 

Reference answered. 


D. 
<7) (1892) 3 Oh, 382; 61 LJ Ch. 534; 67L T 100 
40 W R 663. 
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LAHORE HIGH COURT 
Letters Patent Appeal No. 3 of 1932 
February 1, 1935 
ADDISON AND Din MOHAMMAD, JJ. 

SARUP SINGH—P LAINTIFE— APPELLANT 

versus 
SMALL TOWN COMMITTEE, 

FATEHGARH — DEFENDANT— RESPONDENT, 

Punjab Small Towns Act (II of 1922), ss. 21 (a) 
Gi)” 25—Tax-paying capacity depends on means 
and material welfare—Whether tax has been pro- 
perly assessed as to amount, if can come before 
Courts, 

The tax-paying capacity of an assessee must 
depend upon his meansor materiel welfare, that 
is, upon the money that comes into his hands from 
various sources. That is certainly the principal, 
possibly the only assessable, component of an 
assessee's circumstances, 

Whether the tax has been properly assessed as 
to amount, cannot come before the Courts, It is 
for the assessee to object under s. 25, Punjab 
Small Towns Act, to the amount of the assessment 
unit at which he was assessed, If he is dissatis- 
fied withthe order. passed on his objecticn, he 
can appeal tothe Deputy Oommissioner setting 
forth any circumstance in his favour and ask for 
the unit to be reduced. The order passed by the 
Deputy Commissioner is and cannot be challenged 
in the Courts. h N 

L. P. A. from the judgment of Dalip 
Singh, J., Lahore, dated December 2, 1931, 

Mr. Chiranjiva Lal Aggarwal, for the 


Appellant. 
7 Mr. Din Dayal Kapur, for the Respon- 
ent. : 

Addison, J.—One Sarup Singh was 


assessed to a Haisyat-tax by the Small 
Town Committee of Fatehgarh at Rs. 40 
per annum under the provisions of s. 21 
(a) (2), Small Towns Act. He sued for 
a perpetual injunction restraining the 
Committee from realizing this amount by 
way of tax, as the imposition was ultra 
vires. The trial Court framed an issue: 
Whether the tax had been. lawfully impos- 
ed? It said that this issue comprised two 
things, firstly, whether the imposition was 
in accordance with.the procedure and 
powers of-the Committee, and secondly, 
whether the assessment of ‘the tax had 
been conducted on a right and fair basis. 
Jt found against the plaintiff and dis- 
The appeal was also 
dismissed. A second appeal to this Court 
was dismissed and he has preferred this 
Letters Patent Appeal. 


Under s. 21 (a) (2) of the Act subject 
to any rules which the Local Government 
may make in this behalf, and in ac- 
cordance with the other provisions of the 
Act, the Committee may impose a tax upon 
all residents of the small town assessed 
according to their “circumstances.” Pro 
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vided that the amount assessed: on any 
one person according to his circumstances 
shall not exceed Rs. 7-8-0 per month in 
any small town. The procedure for as- 
sessment is set out in s. 21 of the Act. 
An assessment list has to be prepared. 
For each person liable to assessment a 
unit, to be called the assessment unit, has 
to be fixed, the amount of which shall 
indicate the relative tax-paying capacity 
of such person in comparison with other 
assessees. The total amount payable by 
an assessee will then be his assessment 
unit multiplied by a given factor to be 
ascertained in a particular way. Under 
s. 25 a copy of the assessment list pre- 
pared has to be posted at the place of 
meeting of the Committee and such post- 
ing has to be proclaimed by beat of drum 
while any person may object in writing 
to the Committee within thirty days of 
the date of the posting of the list against 
the assessed annual value of his property 
or against his name appearing as the 
owner or occupier of any property or 
against the amount of the assessment unit 
at which he is assessed. The Committee 
has to consider such objection and to record 
an order thereon. Further, any person who 
is dissatisfied with the ordor passed by 
the Committee on his objection, may within 
fifteen days uppeal against such order to 
the Deputy Commissioner whose decision 
on such appeal shall be final. 

The objection taken to the tax in the 
present case is that it was purely a tax 
on income. It has been frequently held 
that the word “circumstance” is equivalent 
to “means” while one of the dictionary 
meanings of the word is “material welfare.” 
The tax-paying capacity of an assessee 
must depend upon his means or material 
welfare, that is, upon the money that comes 
into his hands from various sources. That 
is certainly the principal, possibly the 
only assessable, component of an assessee’s 
circumstances. The imposition of the tax 
was certainly within the power of the 
Committee under s. 21 ofthe Act, and the 
suit must fail on the ground set forth that 
the tax is not ultra vires. Whether the tax 
has been properly assessed as to amount, 
cannot come before the Courts. It was 
for the assessee to object under s. 25 to 
the amount of the assessment unit at which 
he was assessed. If he was dissatisfied 
with the order passed on his objection, he 
could have appezled to the Deputy Com- 
missioner retting forth any circumstance 
in his favcur and asked for the unit to 
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be reduced. The order passed by the 
Deputy Commissioner would have been 
final and could not be challenged in the 
Courts. 

The suit was properly dismissed and 
this appeal must fail. The Small Town 
Committee will have its costs in the trial 
Court, and in the lower Appellate Court, 
It will bear its own costs in this Court. 

D. Appeal dismissed. 


RANGOON HIGH COURT 
Oriminal Appeal No. 674 of 1935 
July 12, 1935 
Mya BU AND Bacotey, JJ. 

N. N. BURJORJ EE— APPELLANT 
VETSUS 


EMPEROR - Opposites Party 

Penal Code (Act XLV of 1860), ss. 420, 511— 
Accused leader of Bar, writing to another— Letter 
containing false statement with view to get valuable 
security from such person—Such person parting 
with security and putting it under control of accused 
—Deception in letter not the only cause—Accused 
held guilty of attempt to cheat—Held, that sen- 
tence of three months was enough— Criminal trial— 
State of mind of accused—Previous events and 
not subsequent, are more important —Sentence—Two 
independent and unconnected offences by same ac- 
cused—Sentences passed intwo, should not be con- 
current. 

An accused, who was one of the leaders of the 
Bar, wrotea letter to another containing a defi- 
nitely false statement with a view to get certain 
valuable security from the other person and caused 
the letter to reach such other's hands. But it 
was not proved beyond reasonable doubt that it 
was that letter and the deception contained there- 
in alone which induced the other to put the 
security under the control of the accused. It was 
clear that the conviction of the accused for attempt 
to cheating, meant complete ruin to him: 

Held, that the accused was not guilty of cheat- 
ing that as he had done all he could to bring 
about the result, he was guilty of attempt to 
commit an offence of cheating. 

Held, also that the effect of the conviction for 
attempt to cheat together with consequences that 
were bound to flow from it were probably suffi- 
a seu- 
tence of three months would be sufficient. 

Subsequent events can merely show the reflec- 
tions of what a man's mind may have been, pre- 
vious events areof more importance as showing 
the influence which have worked upon the man’s 
mind to bring it into the condition that it was at 
the moment of commission of offence. 

Sentences are usually ordered to run concurrent- 
ly when two offences are akinor intimately con- 
nected with each other. Where the offence has 
nothing whatever to do with the offence for which 
the accused was convicted in another case, the 
only connecting link being that both appear to have 
been inspired by the desire the sentence in the 
two zases should not be directed to ran concur- 
rently. 
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Cr, A. from an order of the District 
Magistrate, Rangoon, dated June, 5, 1935, 

Messrs. Oscar de Glanville and N. S. Sen, 
for the Appellant. 

Mr. E. W. Lambert, for the Crown. 

Baguley, J.—The appellant, N. N. 
Burjorjee, Barrister-at-law, has been convict- 
ed under s. 420, Indian Penal Code, for 
cheating under the following circumstances. 
As far back as 1920 Mrs. Villa lent him 
Rs. 30,000. He executed a promissory note 
for that amount in favour of Mrs. Villa's 
daughter, Miss Villa, and at the same time 
deposited as security a share certificate 
for 200 B. O.C. shares. The value of these 
shares at the time does not appear in evi- 
dence, but it is hardly likely that the 
value of the shares represented by the cer- 
tificate can have been as much as Rs. 30,000. 
He paid the interest yearly and all parties 
seem to have been satisfied with things as 
they were but one day in August 1926 (the 
exact date is in dispute) one Moses, a 
broker, came to Mies Villa with a letter in 
the following terms: 

“Will you kindly hand to Mr. E. J. Moses, ‘Broker 
the 200 shares in the Burmah Oil Oo., Ltd., pledged 
with you. Mr. Moses will in due course pay you 
Rs. 30,000 as I have sold these shares. If desirous 
of investing this money, I will see you later on for 
I will be soon having another block of 216 shares.” 

The letter is signed “Yours sincerely N. 
N. Burjorjee.” On being given this letter Miss 
Villa refused to give up the shares. She 
talked matters over with her mother to 
whom the money really belonged and she 
then consulted Mr. Gregory, who isa 
Barrister-at-Law and a friend ofthe Villa 
family whom the two women have been in 
‘the habit of consulting. (It may be men- 
tioned that the deceased Mr. Villa had been 
a Barrister and Registrar of the Court of the 
Recorder’ of Rangoon). According to Miss 
Villa, Mr. Gregory advised her to make over 
the share certificates as they were quite safe. 
Mr. Gregory says that as far as he re- 
members he merely told her that unless 
she gave up the shares they could not be 
sold and she could not get her money. In 
any event not long afterwards the share 
certificates did find their way into the pos- 
session of Mr. Burjorjee or Mr. Moses on 
his behalf, and the corresponding shares 
were duly sold, the sale proceeds being paid 
into Mr. Burjorjee’s account with the 
Central Bank. Miss Villa, however, did 
not get her money. A week or ten days 
after making over the share certificates she 
got a cheque for Rs. 5,000 and Burjorjee 
went on paying interest on the remaining 
Rs. 25,000. The loan was, however, entirely 
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unsecured until April 5, 1929, when Burjorjee - 
execufed in favour of Miss Villa a second 

mortgage for Rs. 1,20,000 on a house which 

he had been building for many years in 
Churchill Road. Burjorjee admittedly paid 

interest until March 1932 and since then ` 
Miss Villa has received nothing. It was’ 
only after interest ceased to be paid that 

she complained of his conduct to the Chief 

Justice. The matter was referred to the 
Bar Council to hold an inquiry and when 

their report was being considered by a 
Bench of this Court, proceedings were ad- 
journed to enable the Government Advocate 

to prosecute Burjorjee in the Criminal Courts. 

The complaint which he filed resulted in 

a conviction against which the present 

appeal is filed. 


The complaint of course is that Burjorjee’ 
deceived Miss Villa by the letter referred 
to by saying that he intended within a 
reasonable time after receipt of the share 
certificates to pay her Rs. 30,000 and there-' 
by induced her to deliver to him the share 
certificates, a valuable security, which but 
for that deception she would not have hand- 
ed to him, The points for consideration 
therefore are really two. The first point is, 
is the letter untrue in so far as it represents 
that within a reasonable time after receipt 
of the share certificates Burjorjee would - 
pay Miss Villa Rs. 30,000? And the second 
point is whether it was owing to the decep- 
tion that Miss’ Villa handed over either 
directly or indirectly the share certificates 
to Burjorjee or to Moses acting on his be- 
half. It is, of course, necessary for the pro- 
secution to prove that at the time he wrote 
the letter Burjorjee had no intention what- 
soever of paying the money after getting 
the share certificates. If at the time he 
wrote the letter and despatched it to Miss 
Villa he honestly intended to pay the 
money and subsequently changed his mind, 
then ell that he would be liable to is a 
civil suit for damages, he would not be - 
criminally liable: vide, s. 415, IU. (g), 
Penal Code, 

It is one of the hardest things in the 
world to discover the state of a man's mind 
at any giventime. For the defence our 
attention was drawn in great detail to what . 
happened after August 16, the date of the 
letter. It was said that on August 31, 
Burjorjee had enough money in the Bank 
to pay the full amount had he been asked 
to do so and we are asked to de- 
duce from this that the Villas did not really 
want payment, but were quite satisfied to 
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let the remainging Rs. 25,000 stay in the 
hands of Burjorjee. It is noticeable, that on 
behalf of the appellant little or nothing was 
said about what had happened before Au- 
gust 16,and it seems to me that as subsequent 
events can merely show the refiections of 
what a man’s mind may have been, pre- 
vious events are of more importance as 
showing the influences which have worked 
upon the man’s mind to bring it into the 
condition that it was at the moment under 
investigation. I propose, therefore, to deal 
with the events before August 16. (His Lord- 
ship proceeded to deal with the events prior 
to August 16, and held that at the time he 
wrote letler in question he did not intend 
that Mise Villa if she made over her share 
certificates, as she undoubtedly did, would 
get in due course payment of her Rs. 30,000 
and that this letter was merely an attempt 
to get the certificates out of her hands in 
order that he might be in a strong position 
for bargaining as to the way in which the 
liability should be secured in future. His 
Lordship discussed the question as to 
whether by sending this letter he got 
delivery of the share certificates from Miss 
Villa and held that it was not the letter 
dated August 16, and that alone that got 
Miss Villa’s share certificates into the 
hands of Burjorjes and then continued). 
The acceptance of the cheque for Rs. 5,000 
looks as though something else was 
suggested, if not agreed upon, and we 
do not know how much Gregory’s persua- 
sive powers exercised on Miss Villa may 
have had to do, in the matter. I am not 
therefore satisfied altogether that Burjorjee 
has committed the offence of cheating as 
defined, because although be did wire a 
letter containing a definitely false statement 
with a view to get those share certificates 
from Miss Villa and caused that letter to 
reach Miss Villa’s hands, I do not think it 
has been proved beyond all reasonable 
doubt that it was that letter and the 
deception contained therein alone which 
induced Miss Villa to put the share certi- 
ficates under Burjorjee’s control. He had, 
however, done all he could to bring about 
that result. He is, therefore, guilty of an 
attempt to commit the offence of cheating. 

So far as the punishment is concerned, 
I think that this case should be considered 
quite independently from the other case 
against the same accused. The learned 
District Magistrate who passed orders in 
both cases at the same time inflicted the 
same term of rigorous imprisonment for 
each case and directed the sentences to 
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run concurrently. Sentences are usually 
ordered to run concurrently when two 
offences are akin or intimately connected 
with each other. The offence in the present 
case has nothing whatever to do with the 
offence for which Burjorjee was convicted 
in Bamla case, the only connecting link 
being that both appeal to have been in- 
spired by the desire to find moneys for 
the completion of the Churchill Road house 
which seems to have been a complete 
obsession with him. I would, therefore, set 
aside the conviction under s. 420, Penal 
Code, and convict the appellant for an at- 
tempt at cheating and obtaining delivery 
ofa valuable security, an offence punish- 
able under s. 420 read with s. 511, Penal 
Code. Ii is clear that the conviction means 
completé ruin to the appellant, who at the 
time that the offences were committed was 
regarded as one of the leaders of the 
Rangoon Bar. The effect of the conviction 
together with the consequences that are 
bound to flow from it are probably sufficient 
punishment in themselves. I would sen- 
tence him to rigorous imprisonment for 
three months, the sentence to run indepen- 
dently of any other sentence which may be 
passed upon him in connection with any 
other criminal trial, 

. Mya. Bu, J.—If it is necessary for the 
ends of justice in this case —but I consider 
itis not—to express my view upon the ques- 
tion whether any modification had been 
introduced into the representation contained 
in the letter dated August 16, 1926, before 
the certificate for two hundred shares was 
yeceived by the appellant, I would be in- 
clined to hold that there is no sufficient 
ground, upon the evidence in the case, to 
interfere with the finding of the District 
Magistrate, and consequently I would be 
prepared to hold that the offence committed 
by the appellant was a completed offence 
of cheating punishable under s. 420, Penal 
Code. As my learned brother takes a view 
of the evidence on the point more favourable 
to the appellant and finds appellant guilty 
only of an attempt to commit the offence, 
I concur in his finding and in the orders 
proposed by him. 


D Eentence reduced. 
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SIND JUDICIAL COMMISSIONER'S 
COURT 
Miscellaneous Appeal No. 43 of 1930 
February 28, 1935 
FERRERS, J.C, AND RUPOHAND, A. J. C. 
F. O. VERHOMAL KHEMCHAND anD 
ANOTHER—APPELLANTS 
Versus 
TAHILRAM TEJASING AND OTEHRS 
— RESPONDENTS 
Civil Procedure Code (Act V of 1908), s. 47,0. XXII, 
r, 52—“Representatives”, whether include represen- 
tatives-in-interest—Test to see whether person is 
“representative'—Person attaching money lying in 
Court, whether is representative of person entitled 
depends on facts—Order XXI, r. 52, scope of— 
Practice—Inherent jurisdiction—Act of Court causing 

injury to others— Whether can be prevented. 

The expression “representative” is not confined to 

a legal representative but includes a representative- 
in-interest and this expression has always been liber- 
ally construed. Wahid Aliv. Jumajee (1), Prosunno 
Coomar Sanyal v. Kali Das Sanyal (2) and Amir- 
chand v. Bakhshi Harihar Prasad Singh (3), referred 
to. 
In determining whether a person is a representa- 
tive ofa party to the suit, two tests are to be 
applied, first whether any portion of the interest of 
the decree-holder or of the judgment-debtor, which 
was originally vested inone of the partiesto the 
suit, hus by act of parties or by operation oflaw 
vested in the person whois sought to be treated as 
representative, and secondly, if there has been a 
devolution of interest, whetber so far as such interest 
is concerned, such person is bound by the decree, 
Ajodhya Roy v. Hardwar Roy (4), referred to 

Whether a person who attaches money lying in 
Court is a representative of the person entitled 
to it or not, must be decided on the facts of each 
case, . 

Order XXI, r. 52, Civil Procedure Code, deals not 
only with money deposited in Court in pursuance of a 
decree but also with money which comes into the 
hands of an officer of the Oourt in various 
ways 

One of the first and highest duties of all Courts is 
to take care that the act of the Oourt does no injury 
to any ofthe suitors and when the expression ‘the 
act of the Court’ is used, it does not mean merely 
the act of the primary Oourt, or ofany iuotermediate 
Court of appeal, butthe act of the Court asa whole 
from the lowest Court which entertains jurisdiction 
over the matter up to the highest Court which finally 
disposes of the case. Jai Berham v. Kedar Nath (8), 


relied on, 
Mr, Thanwardas Issardas, for the Ap- 


pellants. 
Mr. Fatehchand Asudamal, for the Res- 


pondents. 


Judgment—The facts giving rise 
to this appeal are hardly in 
dispute. The plaintiffs-respondents filed 


a suit against defendants Nos. 1 and 

Qand their suit was dismissed by the trial 

Court. Pending appeal the plaintiffs were 

ordered to pay the costs of defendants 

Nos. 1 and2 and defendants Nos. 1 and 2 
e 
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were restrained: from taking out from the 
Court the money deposited as costs unless 
they gave security. The present appellants 
held a decree against defendants Nos. 1 
and 2. They applied for attachment of 
the money which had been deposited as 
costs. Notice was issued to the Nazir of 
the Court to show cause why he should not 
pay the money and he paid to the appel- 
lants apart of the money sufficient to 
satisfy their claim. The question whether 
the money could be paid pending the 
disposal of the appealin the absence of - 
security having been furnished by defen- 
dants Nos. 1 and 2 was not gone into, The 
plaintiffs succeeded in their appeal. They 
then applied for restitution of the money 
which they had deposited in Court and 
headed their application as one under 
ss. 144 and 151, Civil Procedure Code, 
So far asthe balance of money deposited 
by them which was still lying in Oourt 
was concerned, there was no difficulty. It 
was paidto them. With regard to the 
amount withdrawn by the appellants, notice 
was issued to them for restitution. They 
objected to the restitution of the money 
on the ground that they were inno sense 
representatives of the judgment-debtors, 
namely, defendants Nos. 1 and 2 and that 
the Court could not, therefore, order res- 
titution either under s. 144 ors. 151, Civil 
Procedure Code, theremedy of the plaintiffs 
being by a separate suit. This plea was 
disallowed and a warrant was ordered to 
issue. It is against that order that the appel- 
lants have preferred this appeal. We think 
that theorder passed by the learned Judge 
below is perfectly correct and falls within 
the purview of both sections, 

Now it is settled law that all matters 
relating to the execution, discharge or 
satisfaction of a decree and arising be- 
tween’ the parties or their representatives 
should ke determined in execution pro- 
ceedings and not by a separate suit. The 
expression “representatives” is not confined 
to a legal representative but includes 
a Yepresentative-in-interest and this ex- 
pression has always been liberally construed: 
see Wahid Aliv. Jumajee (1), Prosunno 
Coomar Sanyal v. Kult Das Sanyal (2), 
and Amirchand v. Bakshi Harihar Prasad 
Singh (3). In determining whether a person 
isa representative of a party tothe suit, 
two tests areto be applied, first whether 


(J) 11 BL R149;18 W R 185. 

(2) 19 I A 166; 19 O 683; 6 Sar. 209 (P 0), 

(3) 30M L J 238; 32 Ind, Cas, 354;A IR1915P0 
88; 3 L W 257 (PO. 
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any portion ofthe interest of the decree- 
holder or of the judgment-debtor which was 
riginally vested in one of the parties to 
the suit has by act of parties or by op- 
eration of law vested in the person who is 
sought to be treated as representative, and 


secondly, ifthere has been a devolution of. 


interest whether so far as such interest is 
concerned such person is bound by _ the 
decree: see Ajodhya Roy v. Hardwar 
Roy (4), at p. 48° *. 

The present case fulfils both these con- 
ditions. It was in pursuance of the attach- 
ment effected by the appellant of the money 
deposited in Court that a part of it vested 
in them and was paid to them and that 
being sothey got the money subject to 
the conditions on which it was lying in 
Court. One of these conditions was that it was 
to be restored by defendants Nos. 1 and 2 
if the Appellate Court so ordered. 

In Sah Man Mull v. Kangasabapathi (9) 
and Krishnan v. Venkatapathy Chetty (6), 
the question whether a perscn who attaches 
a decree becomes thereby a representative 
of the holder of the decree was answered in 
the affirmative; and the legislature has given 
effect to these rulings by adding cl. (8) to 
O. XXI, r. 53, Civil Procedure Code. It 
is argued that this clause does not apply 
to the present case as the attachment is 
not ofthe decree for costs in favour of 
defendants Nos. 1 and 2 but of the money 
paid intothe Court in pursuance of the 
decree and that as there is no provisionin 
O. XXI, r. 52, similar to cl. (3) of r. 53, the 
appellants should not be deemed to be re- 
presentatives of defendants Nos. 1 and 2. I 
am afraid there is very little of substance 
in this argument. ‘The fact that there was 
no decision with regard to attachment of 
money deposited in Court in pursuance of 
a decree prior to the Code of 1908 and, 
therefore, if r. 52 wasnot so worded as 
to expressly provide for such a case is 
no ground for holding that the expression 
“representative” is not wide enough to 
cover the same. In principle there is 
very little to differentiate between these 
two cases. Rule 52 deals not only with 
money deposited in Court in pursuance of 
a decree but also with money which comes 
into the hands of an officer of the Courtin 
various ways and whether a person who 
attaches money lying in Courtis a repre- 
sentative of the person entitled to it or 

(4)9 OLJ 485; 1 Ind. Cas, 213, 


(5) 16 M 20. 
(6) 29 M 318, 
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not must be decided on the facts of each 
case. I think, therefore, that it was com- 
petent for the learned Judge below to 
act under s. 144 read with s. 47 of the 
Code. Assuming for the moment that 
s. 144 of the Code has no application this 
was pre-eminently a case for relief being 
granted under s. 151 of the Code and for 
an order being made for restitution of 
money which had been parted with by the 
Nazir without due care and without 
bringing to the notice of the Court that 
the deposit had been made subject to the 
condition that it was not to be withdrawn 
by defendants Nos. | and 2 without security 
as to its restoration. Had that fact been 
brought to the Court, the present appellants 
would not have been able to recover the 
money unconditionally as they have done, 
In Rodger v. Comptoir d'Escompte de Paris 
(7), at p. 475* Cairns, L. C. has said : 

“One of the first and highest duties of all Courts 
is to take care that the ect of the Court does no 
injury to avy of the suitors and when the expression 
‘the act of the Court’ is used, it doesnot mean merely 
the act of the primary Oourt, or of any intermediate 
Court ofappeal, but the act of the Courtasa whole 
from the lowest Court which entertains jurisdiction 
over the matter up to the highest Court which finally 
disposes of the case.” 

These observations have been referred 
to with approval by their Lordships of 
the Privy Councilin Jai Berham v. Kedar- 
nath (8). The act of the Nazir and of the 
Executing Court in parting with the money 
without safeguards could not prejudice 
the plaintiff and it was, therefore, within 
the competence of the Court in the 
exercise of itsinherent powers to prevent 
its act causing injury to defendants 
Nos. 1 and 2and to see that the money 
was duly restored. It has been pointed out 
by the learned Advocate for the appellants 
thatin the application for restitution the 
plaintiffs have claimed interest at 12 
per cent. per annum. The usual Court 
interest is 6 per cent. It appears that 
the attention of the learned Judge below 
was not specifically drawn to the excess 
interest claimed, Wethink tothat extent 
the order of the learned Judge should be 
modified. With regardto costs, we think 
that this is a fit casein which the plaintiffs 
should get half the costs of this Court. We 
accordingly hcld that the plaintiffs are 
entitled to recover from the appellants the 

(7) (1871) 3 P O 465;40 LJ P O 1;7 Moore PO 
(ws) 314; 19 W R 449; 24 DTIIL 

(8) 49 1 A 35); 69 Ind, Cas. 278; A I R 1922 P O 269: 
2 Pat.10; 4PLT61; 32ML T 10; 37 O L J 35); 


27 O W N 582; 44 M LJ 735; 21 ALJ 490; 25 Bom, L 
R 643; (1923) M W N 368 (P O). 
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amount withdrawn by them from Court 
with interest at six per cent. per annum 
from the date of withdrawal up to the date 
of payment and half the costs of this appeal. 
This appeal has been pending for a very 
long time, and it is not certain whether the 
warrant by the trial Oourl has been 
executed or not. If the warrant has not 
been executed, then warrant will issue for 
the amount stated above. But ifthe amount 
has already been recovered by the plaintiffs 
from the appellant, then in that case the 
excess interest recovered will be set off 
against half costs as ordered above, and if 
there is any balance in favour of one party 
or the other, the same alone will be recover- 
able in execution proceedings. 

D. Order modified. 


—— ee 


CALCUTTA HIGH COURT 
Letters Patent Appeal No. 6 cf 1935 
July 26, 1935 
GUHA AND Lopes, JJ. 
KAMESWAR SINGH—P.aintirFr— 

’ APPELLANT 


Versus 
KULADA PROSAD SAHU AND OTHERS— 
DEFENDANTS— RESPONDENTS 

Bengal Cess Act (IX of 1880), s. 4 
roll on basis of Record of Rights not ultra vires 
at time of preparation—Record of Rights subsequent- 
ly held incorrect—Whether makes valuation roll 
ultra vires—Interpretation of Statutes— Reference to 
another statute, if can be made. 

Where the valuation roll that was prepared 
on the basis of the Record of Rights is not ultra 
vires, in any way whatsoever, at the time when it was 
prepared, the fact thata part ofthe entries in 
the Record of Rights is subsequently held by 
the Civil Court to be erroneous and incorrect, does 
not necessarily render the valuation roll prepared 
under the Cess Act, ultra vires and until and 
unless the valuation roll is declared to be ultra 
vires by a competent Court, the liability of the 
tenant remains. i 

It is not always safe to interpret a particular 
statute with reference to provisions contained in 
another statute. 

L. P. A. from appellate decree of Mr. 
Justice R. Œ. Mitter, dated August 6, 1934, 
Appeal No. 229 of 1932. 

Mr. Gopendra Nath Das, for the Appel- 


lant. ; 
Messrs. Ramaprosad Mukherjee 


Durgadas Roy, for the Respondents. 


Judgment.—This appeal has arisen out 
of a suit for recovery of arrears of rent 
with cesses; and the question for considera- 
tion at the present stage of the litigation is 
confined to the amount of cesses payable 
by the tenants-defendants to the plaintiff- 
landlord. The Courts below came to the 

e 


and 
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Gecision that the plaintiff was not entitled 
to realize cesses according to the valuation 
roll prepared by the revenne authorities, 
on the basis of the Record of Rights, inas- 
much as the entries in the record, showing 
six different tenancies were erroneous; it 
having been held by those Courts that 
there was one tenancy bearing a rental of 
Rs. 19-15-174 gandas as stated by the plain- 
tiff landlord and not six different tenancies, 
as shown in the Record of Rights and as 
asserted by the tenants-defendants in 
the suit. The degision arrived at by the 
Courts below was accepted by our learned 
brother Rupendra Coomar Mitter, J., on 
second appeal to this Court. 


As has been pointed out by Mitter, J., 
the cess valuation has to be prepared on 
the basis of the Record of Rights. The 
Record of Rights, about the correctness of 
which there was no question, at the time 
when the valuation roll was prepared under 
the Oess Act, was acted upon by the autho- 
rities concerned. It was not open either 
to the landlord or to the tenants to question 
the valuation roll, unless it was prepared 
without jurisdiction; that is the position 
under the law, and that is what has been 
indicated in the judgment of Mitter, J. 
The tenants-defendants in the suit who 
now claim exoneration from liability to 
pay cesses fixed by the revenue authorities, 
did not and could not be allowed to chal- 
lenge the valuation roll, collaterally in the 
Civil Court. The valuation roll that was 
prepared on the basis of the Record of 
Rights was not ultra vires, in any way 
whatsoever, at the time when it was pre- 
pared; and the fact that apart of the 
entries in the Record of Rights has now 
been held by the Civil Court to be errone- 
ous and incorrect did not necessarily render 
the valuation roll prepared under the Cess 
Act, ultra vires. In our judgment until 
and unless the valuation roll was declared 
to be ultra vires by a competent Court, the 
liability of the tenant-defendants in the 
suit remained. We are unable lo agree 
with Mitter, J., in holding that it was the 
Collector who split up the holding in 
question into six separate entities; the 
Record of Rights on which the Collector 
had to proceed, showed such a state of 
things; and it is only now that it has been 
decided in this litigation that the entries 
in the Record of Rights showing six 
separate different tenancies are incor- 
rect. Inthe above view of the case before 
us, we are unable to accept the decision of 
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Our learned brother Mitter, J., affirming 
those of the Courts below as correct. 

It was pointed out to us onthe side of 
the respondent in the appeal that under 
the Bengal Municipal Act, if the Municipal 
authorities assess rates either by consolidat- 
ing or splitting up a holding, such assess- 
ment would be ultra vires under the law. 
Apart from the position that it is not always 
safe to interpret a particular statute with 
reference to provisions contained in another 
Statute; in the case befcre us, there was 
no question of splitting up of any holding 
in the matter of assessment of cesses by the 
revenue authorities concerned ; the question 
was whether the valuation roll prepared 
under the Cess Act on the basis of 
the Record of Rights which showed six 
different holdings, and the correctness or 
validity of which was not in question at the 
time when the record was acted upon, could 
be collaterally impeached as ultra vires, 
now that the Record of Rights has been 
found to be incorrect so far as it showed 
six different tenancies in the place of one. 
As has been indicated already, the liability 
of the tenants-defendants to pay cesses for 
the lands in question in accordance with 
the valuation roll prepared under the Cess 
Act, remained, until and unless the valua- 
tion roll has been declared to be ultra vires. 
by a competent Court, atthe instance of one 
or other of the parties concerned, directly 
raising the question that the assessment 
of cesses was ultra vires of the revenue 
authorities. In the result, the appeal is 
allowed ; the decision of Mitter, J., dated 
August 6, 1931, affirming those of the 
District Judge and the Munsif, is set aside, 
‘so far as the amount of cesses payable by 
the tenants-defendants is concerned. The 
plaintiff-appellant before us is held entitled 
to recover cesses at the rate claimed by 
him in the suit out of which this appeal 
has arisen, The parties are to bear their 
owa costs throughout. 

D, Appeal allowed. 


_ ,. MADRAS HIGH COURT 
Civil Appeals Nos. 323 of 1931 and 115 
of 1932 
August 28, 1935 
CORNISH AND VARADAOHARIAR, JJ. 
TOKE J. ABHOY NAIDU AND ANOTHER — 
_ PLAINTIFF ANo DerenDANT—APPELLANTS 


versus 
Tue SECRETARY or STATE ror INDIA 
‘ In COUNCIL AND OTAERS—DEFENDANT 
AND PLAINTIFF —RESPON DENTS 
Dharkhast Rules — Power to cancel grant-Rule 


i. 3. ABHOY NatpU v. SEORETARY Of state FoR INDIA (MADR) 
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imposing time limit—Whether applies to grants made 
before enuctment of rule—Rules of procedure—Re- 
trospective operation —Nature of—Grant, 

Where, atthe time of the grant of adharkhast by 
the Government there was no time limit under the 
rules for the exercise by the Government of its 
right to revoke or cancel the grant, but subsequently 
the rules were amended by a fixed period of three 
years for the same; 

Held, thatthe amendment was not retrospective in 
operation and could not be availed of by grantees 
whose grantshad come into existence before the date 
of the amendment,as the power of revocation was 
vested right. 

Held, further, that dharkhast rules are not purely 
processual in nature and evea assuming that they 
are so, the rule that there is no presumption against 
the retrospective operation in the case of rules of 
procedure can be properly applied only to rules regu- 
lating the procedure of Courtsof law, and do not 
apply to dharkhast rules. Secretary of State for 
India in Council v. Kadeeri Reddi(1)and Sappani 
Asari v. Collector of Coimbatore (2), referred 
to, 

A. against the decrees of the Additional 
Subordinate Judge of the Court of the 
Subordinate Judge of Nellore in Original 
Suits Nos. 61 of 1930 and 28 of 1927, respec- 
tively. 

Mr. M.S. Venkatarama Ayyar, for the 
Appellants. 

Mr. K. S. Champakesa Ayyangar, for the 
Government Pleader, for the Respondents. 

Judgment.—Both these appeals raise 
the same point for determination namely, 
the title of the appellant’s mother to certain 
plots of land. One appeal arises out of a 
suit bythe Government for possession of 
these lands and the other appeal arises out 
of a suit by the appellant against the Gov- 
ernment for damages for failure to supply 
water for the irrigation of these lands, 
The learned Subordinate Judge has found 
against the appellant's title and decided 
both the suits against him. Hencə these 
appeals. : | 

The appellant claims title through his 
mother who became the owner of these 
properties by conveyance some time in 
1922 from four grantees who acquired these 
properties under dharkhast grants by Gov- 
ernment on May 18, 1921. In the course 
of 1924 it was reported by succeeding 
Revenue Authorities that the circumstances 
under which the dharkhast grants were 
obtained justified the cancellation of the 
grants. A recommendation to this effect 
was made by the Collector of Nellore to the 
Board of Revenue in May 1921 and the 
Board of Revenue cancelled the grants by 
order dated June 2, 192+. The only point 
that we have got to determine in these 
appeals is whether this order of the Board 
of Revenue dated June 2, 1924 was an exer- 
cise of its power of cancellation within the 
g 5 e 
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time available to the Board to do so under 
the darkhast rules. 

At the time that the darkhast grants 
were made, the rules in force provided for 
the Board’s interference in such circum- 
Stances without any time limit. But in 
December 1921, the Government sanctioned 
certain amendments to this rule and in 
the amended form the rule ran as follows: 

“ If at any time within three years of the original 
or appellate decision the Collector or the Board of 
Revenue is satisfied that there has been a material 
irregularity in the procedure or that the decision was 
grossly inequitable or that it exceeded the powers of 
the officer who passed it or that it was passed under 
a mistake of fact or owing to fraud or misrepresenta- 
tion, the Collector in the case of an order passed by 
an officer subordinate to him or the Board of Revenue 


in all cases may set aside, cancel or in any way 
modify the decision.” 


On behalf of the appellant, Mr. Venkata- 
rama Ayyar, has contended before us that 
whatever may have been the Board’s 
power under therule as it stood prior to 
1921, the action of the Board in the present 
case must be judged with reference to the 
amended rule of December 1921, and, so 
judged, he maintains that the Board could 
not have validly made the cancellation 
after the expiry of three years from the 
date of the original grant, namely, after 
May 18, 1924.. 4 i 

Having regard to the dates above stated, 
an intermediate position may arise in this 
case in viewof the language of the rule 
which does not require the order of can- 
cellation to be passed within three years as 
we find in later amendments but only that 
the Collector or the Board should be satisfi- 
ed within three years as to the existence of 
grounds justifying cancellation. Mr. Ven- 
katrama Ayyarrightly contends that inthis 
case we have no materials to show when 
exactly the Board was satisfied as to the 
grounds for the cancellation, whether that 
happened within the three years’ period. It 
is true that the Collector's recommendation 
was within the three years’ period but the 
grammatical construction of the rule would 
suggest that the Collector's opinion will 
| Satisfy the rule only in cases where he 
himself cancels the darkhast but in cages 
where the Board exercised that power, it is 
the Board that must be satisfied as to the 
existence of the necessary grounds. In the 
view we take on another aspect of the case 
it is not necessary to say more about this 
contention. 

The learned Subordinate Judge has held 
that as the grant was made prior to Decem- 
ber 1921, the powers of the Board to cancel 
the same must be determined only with 


T. J. ABEOY NAÎDU v. SECRETARY of STAPE Hor INDIA (MADR) 


15910 
reference to the state of the rules as they 
then existed and not with reference to a 
later amendment. Mr. Venkatrama Ayyar 
has argued before us that that is not the 
true, position but that on the other hand the 
amended rule must be held to govern all 
cases where the power of cancellation is 
exercised after the date of the amend- 
ment. He based his argument on two 
grounds: (1) that this is in substance a 
‘remedial’ provision which ought to be so 
construed as to give a liberal effect to it 
wherever no vested rights are impaired; 
(2) that this rule isin the nature of a pro- 
cessual provision which merely fixes the 
time limit within which the revisional 
powers of the Board ought to be exercised. 
We are unable to agree that either of these . 
contentions can prevail. : 

It is not right to speak of the anendment 
as not taking away a vested right. Having 
regard to the true nature of these darkhast 
rules as explained in the Secretary of State 
for India in Council v. Kadeeri Reddi (1), 
namely that they embody the conditions 
under which the Governor-in-Council has de- 
legated his powers of disposing public land 
vested in the Crown, the true legal position 
is that the darkhast grant is a conditional 
grant subject to a power of revocation in the 
grantor which can be exercised at any time 
if the grant is found to have been obtained 
in contravention of the conditions laid down 
in these rules. This power of revocation is 
certainly a vested substantive right. The 
expression ‘remedial’ is capable of being 
misunderstood. Ifit is intended to mean 
remedial law in the sense of adjective 
law, this argument is practically the same 
asthe argument under the second head. 
If on the other hand it is merely meant to 
indicate cases of relief against hardship, as 
for instance, relief against forfeiture and 
so on, there is no particular hardship in a 
case like this where a grantor reserves to 
himself the power to put an end to the 
grant in certain circumstances, The cir- 
cumstances are undoubtedly known to 
the grantee but they are presumed to have 
been kept back from the knowledge 
of the higher authorities and hence power 
is reserved to the higher authorities to 
cancel the grant when these circumstances 
come to their knowledge. We are, there- 
fore, unable to say that tha amendment is 
remedial in the sense of relieving a party 
against any particular hardship. 

Going next to the second head of the con- 


tention, here again we have to point out 
(1) 26 M 268 at p 278, 
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that the description of these rules a3 
matters of procedure is somewhat mis- 
leading. The rules deal with a number of 
matters, some of them are no doubt matters 
of procedure in the sense that they regulate 
the course to be followed by officers, for 
instance, holding auction sales and in parti- 
cular cases inviting objections, in particular 
cases allowing a right of appeal, and so on. 
The rules deal with other matters as well, 
one important head of this kind being the 
conditions of delegation of the power of the 
Governor-in-Council. Again, the rules con- 
template cases where there may be rival 
claimants to the grant of a land and the dis- 
putes between them may have to be settled 
as far as possible on judicial principles. But 
nevertheless it will be a mistake to regard 
these rules as standing on the same footing 
as rules of judicial procedure. Rules of 
judicial procedure may be in a sense 
furnish some analogy, but, as observed in 
Sappani Asari v. The Collector of Coimba- 
tore (2), the proceeding is not wholly judicial. 
Even taking it that these rules are in a 
sense rules of procedure, the argument that 
there is no presumption against retrospec- 
tive operation in the case of rules of pro- 
cedure can properly be applied only to 
rules regulating the procedure of Oourts 
of law. That is not the position here. It 
is the case of a grantor, as already explain- 
ed, reserving to himself or to certain of 
his officers a power of setting aside the 
grant. It is, therefore, not right to 
assimilate this part of the rules to rules of 
procedure governing Oourts of law to the 
extent of applying to the former the pre- 
sumption against retrospective operation. 

Weare unable to agree with the argu- 
ment that by their very force the words 
will take in previous grants as well. Look- 
ing at the matter in another way, if a 
grant has once been made to 4 on certain 
conditions, the fact that as from a later 
date grants are to be made on different 
conditions, cannot reasonably be pressed 
into service for changing the conditions of 
the original grant. ‘That seems to us the 
true position in the case. f 

We accordingly agree with the decision 
of the Court below and diamiss the appeals 
with costs. The appellant will pay the 
court-fee payable to Government on the 
memorandum of appeal in both the cases. 

A, Appeals dismissed. 


(2) 26 M 742 at p 757, 
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PATNA HIGH COURT 
Appeal from Original Order No. 286 
of 1934 
and 
Civil Revision No. 200 of 1935 
November 11, 1935 
AGARWAL4 AND Vagma, JJ. 
DULAR CHAND RAM AND OTHERS 
— PETITIONERS —APPELLANTS 
versus 
Kumar KAMAKHYA NARAIN 

SINGH—Opposite PARTY— RESPONDENT 

Execution—Mortgage decree—Representatives of 
original attaching creditor sought tobe impleaded 
—Right to be discharged from proceedings in ere- 
cution of mortgage decree. 

The plaintiffs instituted a suit to enforcea mort- 
gage against the mortgagors and a large number of 
persons interested in the equity of redemption, one of 
whom was H. Themortgaged property was, on the 
day of the institution of the suit, under attachment 
in execution of a money decree obtained by H and the 
appellants who belonged to a joint family. A pre- 
liminary decree in the mortgage suit was passed in 
March 1931 and a final decree in September of the 
same year. In the meanwhile, however, on Decem- 
ber 21,1929, the property covered by the mortgage 
had been put up forsale in execution of the ap- 
pellants’ money decree and purchased by the ap- 
pellants. Two daysafter this purchasa H had died. 
No steps were taken to bring on the record of the 
mortgage suit his representatives; but in March 1932, 
in execution of the final decree passed on the mort- 
gage suit, notice was served on the heirs of H. No 
appearance was made on their behalf and the exe- 
cution of the decree proceeded, A sale was even- 
tually held in execution of the decree, but that sale 
was set aside on the objection of the mortgagor. The 
decree-holder again applied for execution and on 
this application the appellants objected to being im- 
pleaded in the execution proceedings: 

Held, that the appellants should be discharged from 
the array of judgment-debtors in execution of the 
mortgage decree. Hoshiar Singh v, Gobardhan Das 
(1), applied. 


O. R. from an order of the Deputy 
Commissioner Sub-Judge, Hazaribagh, 
dated April 3, 1935. 

Messrs. Janak Kishore and Rajeshwar 
Prasad, for the Appellants. 

Mr. S. M. Mullick and the Govern: 
ment Pleader, for the Respondent. 


Agarwala, J—On February 4, 1929, 
the plaintitfs instituted a suit to enforce a 
mortgage against the mortgagors and a 
large number of persons interested in the 
equity of redemption. One of such persons 
was Hiraman Ram. Ths mortgaged 
property was, on the day of the institutou 
of the suit, under attachment in execution 
of a money decree obtained by Hiraman 
and the appellants who belonged toa joint 
family. A preliminary decree in the mort- 
gage-suit was passed in March 1931, and 
a tinal decree in September of the same 
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year. In tke meanwhile, however, on 
December 21, 1929, ihe property covered by 
the mcrigage had been put up forsale in 
execution of the appellants’ money decree 
and purchased by the appellants. Two 
days after this purchase Hiraman had died. 
No steps were taken to bring on the record 
of the mortgage-suit his representatives; 
but in March 1932, in execution of the final 
decree passed onthe mortgage suit, notice 
was served on the heirsof Hiraman. No 
appearance was made on their behalf and 
the execution of the decree proceeded. A 
sale was eventually heldin execution of the 
decree, but that sale was set aside on the 
objection of the mortgagor. The decree- 
holder again applied for execution and on 
this application the appellants objected to 
being impleaded in the execution proceed- 
ings. Their objection has been overruled 
by the Court below. 

The facte thus stated bring the case 
clearly within the decision of the Division 
Bench of the Allahabad High Court in 
Hoshiar Singh v. Gobardhan Das (1). The 
facts in the present case are even stronger 
than in that case where an attempt was 
made toimplead in the execution proceed- 
ings of a mortgsge-decree a person who had 
attached the mortgaged property in execu- 
tion of a money decree prior to the institu- 
tion of the mortgage-suit. In the case out 
of which the present appeal has arisen, it 
is not even the original attaching creditor 
whom itis soughtto implead in the execu- 
tion proceedings of the mortgage-decree 
but persons alleged to be his represent- 
atives. In the case before the Allahabad 
High Court it was held that the attaching 
creditor was entitled to be discharged from 
the proceedings in execution of the mort- 
gage-decree and this case being on all 
fours with it, we propose to passa similar 
order directing the appellants to be dis- 
charged from array of judgment-debtors 
in the proceedings in execution of the mort- 
gage-decree, 

The appeal succeeds and the appellants 
are entitled to their costs. 

Civil Revision No. 200 is not pressed and 
is dismissed without costs. 

Varma, J.—I agree. 

N. Appeal dismissed, 


(1) (1934) A L J 1085; 153 Ind. Cas. 158; A I R 1934 
All, 1027;7 RA 451. 
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CALCUTTA HIGH COURT 
Civil Appeal No. 1214 of 1933 
August 13, 1935 
NASIM ALI AND HENDERSON, Jd. 
KUSUM KAMINI ROY AND GTAERS 
—PLAINTIFF3—ÅPPELLANTS 
VETSUS 

APURBA KUMAR HAZRA— 
DEFENDANT— RESPONDENT 

Bengal Land Revenue Sales Act (XI of 1859, 
ss. 5, 33—S. 5, scope of—Arrears—Notice : includ- 
ing arrears of current and preceding years along 
with arrears coming within purview of s. 5— 
Notice, if invalidated— Annulment of sale by Civil 
Court— Conditions. 

Section 5, Bengal Land Revenue Sales Act, only 
contemplates arrears other than those of the cur- 
rent year or of the year immediately preceding it. 
But if the arrears of,the current year or of the 
preceding year are included along with the arrears 
which come within the purview of s. 5, that cannot 
invalidate the notice. 

Two conditions are necessary for annulment of 
sale by Civil Court; the sale must have been 
held contrary to the provisions ofthe Bengal Land 
Revenue Sales Act and it must be proved by the 
plaintiff that he has sustained substantial injury 
by reason of the irregularity which evidently 
includes illegalities aswell, 

O. A, from ths appellate decree of the 
Additional District Judge, Dacca, dated 
Fe ruary 20, 1933. 

Messrs, Atul Chandra Gupta and Apurba 
Charan Mukherjee, for the Appellants. 

Dr, Basak and Mr. Nagendra Nath Bose, 
for the Respondent, 


Nasim Ali, J.—This appeal arises out -of 
a suit for setting aside the sale of Touzi 
No. 4977 of the Dacca Collectorate under 
the provisions of Act XI of 1859, It 
appears that the arrears for which the 
estate was sold were for three years, 1928, 
1929 and 1930. In the notice under 8. ə 
ot the Act the arrears not only of the year 
1923 but also of the year 1929 were 
included. Plaintiffs’ case is that this 
notice being contrary to the provisions of 
the Revenue Sale Law the sale was with- 
out jurisdiction and void. The trial Court 
did not give effect to this ground. Other 
grounds were also taken by the plaintiffs 
for setting asidethe sale. The trial Court, 
however, found against the 
on the other grounds as well, The suit 
was accordingly dismissed by the trial 
Judge. On appeal by the plaintiffs to the 
lower Appellate Court the learned Judge 
affirmed the decision of the trial Court. 
Hence this second appeal by the 
plaintiffs. 

It is contended by Mr. Gupta appearing 
on behalf of the plaintiffs that in the 
notice which was issued in this case under 


plaintiffs 


1985 


s. 5, Revenue Sale Law, the Collector had 
no right to include the arrearsof 1929 
and consequently the notice is not a valid 
notice at all. Mr, Gupta also contends that 
8. 5 the service of a valid notice isa con- 
dition precedent to the sale of the estate and 
asthe notice in this case was bad in law, 
the sale itself was without jurisdiction. I 
am unable to accept this ccntention. It 
is truethatin the notice under e. 5 the 
arrears of 1929 should not have been 
included because that section only con- 
templates arrears other than those of the 
current year orofthe year immediately 
preceding it. But ifthe arrears of the cur- 
rent year or of the preceding year are 
included along with the arrears which 
come within the purview of s. 5 that can- 
not invalidate the notice. It may be that 
if the Collector erroneously includes the 
arrears of the current year or of the year 
immediately preceding and fixes a certain 
time for payment of those amounts, he may 
be precluded from selling the estate for 
arrears of the current yearor of the year 
immediately preceding before the time fixed 
in the notice expires. But that does not 
necessarily mean that the notice is invalid. 
Further s. 33 lays down that no sale for 
arrears of revenue can be annulled by a 
Civil Court except upon the ground of its 
having been made contrary to the provi- 
sions of this Act and then on proof 
that the plaintiff has sustained substan- 
tialinjury by reason of the irregularity 
complained of. Two conditions are, there- 
fore, necessary : the sale must have been 
held contrary to the provisions of the Act, 


and it must be proved by the plaintiff that- 


he has sustained substantial injury by 
reason of the irregularity which evidently 
includes illegalities as well. In the present 
case Mr. Gupta with his usual fairness con- 
ceded that there was no evidence to show that 
the plaintiff has sustained any substantial 
injury by reason of the inclusion of the ar- 
rears of 1929 in the notice under s. 5. This is 
the only point urged by Mr. Gupta in this 
appeal and as this point fails, the appeal 
is dismissed with coats. 
Henderson, J.—I agree. 
D, Appeal dismissed. 
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PATNA HIGH COURT 
Civil Revision Petition No. 325 of 1935 
November 16, 1935 


Wort, J. 
RAMSUNDAR SAHU—PLAINTIFE 
—PETITIONER 
versus 
SAKHI SAHOO—Derenpant 
—Oprosite Party 

Provincial Small Cause Courts Act (IX of 1887), s. 25— 
Interference by High Court—Discretton—Case mis-tried 
—Onus wrongly placed — Misconception in J udge's 
mind—Findings arrived at on no evidence—Re-trial, 
necessity of. 

Section 25, Provincial Small Cause Courts Act, gives 
discretion in the High Court but in every case in 
which a possible error of law has been made, the 
High Court would not call for the record and pass an 
order thereon. 

Where it appeared that not only had the trial 
Judge committed very possible error which was 
possible in the circumstances to commit, but the case 
must be described as a mis-trial and made the pro- 
found mistake in placing the onus upon the plaintiff to 
prove the passing of consideration and allowed him- 
self to get into a state of utter confusion by mixing up 
the rehan bond with the promissory note and on no 
evidence considered that the hand-note in question was 
executed by reason of threat : 

Held, that it could not be said that the case had 
been properly tried and that the case must go back 
for re-trial according to law. 


C. R. P. from an order of the Small Cause 
es Judge of Sasaram, dated May 4, 
1935. 

Mr. D. N. Varma, for the Petitioner. 

5 Mr. Harinandan Singh, for the Opposite 
arby, 


Judgment.—This Rule is directed 
against the judgment of the Small Cause 
Court Judge in an actionon a promissory 
note. I was much impressed with the 
argument addressed tome by the learned 
Advocate appearing on behalf of the defen- 
dant to the effect that although perhaps 
8. 25 of the Small Cause Courts Act is 
wider in its application than s. 115 of the 
Code of Civil Procedure, in this case no 
question of jurisdiction arose, and at the 
most the Judge has committed an error of 
law, I have construed the section referred 
toon more than ope occasion in my judg- 
ments, but there is considerable difficulty in 
its application. It is noteworthy that the 
section gives discretion in the High Court, 
but I apprehend that inevery case in which 
a possible error of law has been made, the 
High Court would not call for the record 
and pass an order thereon. But I donot 
think there is really very much doubt about 
this case, because not only hasthe Judge in 
the Court below committed every possible 
error which was possible in the circumstan- 
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ces to commit, but the case must be des- 
cribed as a mis-trial. The Judge appears 
to have confueed the plaintiff with the 
mortgagor. At least he has not clearly de- 
fined in his mind the difference between the 
mortgagor and the plaintiff ; the mortgagor 
in this case appearsto have been called as 
the plaintifi’s witness. 

Now the short facts which presented them- 
selves in this case were these. The plain- 
tiff who did not appear in the witness-box 
claimed to have a promissory note in his 
favour for Rs. 165. It would appear that 
this debt is supposed to have been incur- 
red by the defendant for the purpose of 
paying to the mortgagor (who was called 
asa witness) certain rents, which he was 
to collect and pay over to the mortgagor 
in advance. Whether the amount was 
Rs. 165 or any other sum is for the pur- 
poses of this point immaterial. The only 
question that the Judge had to try was 
whether there had been a promissory note 
executed by the defendant for Rs. 165 and 
whether there was a consideration for that 
note, 

The Court below: in the first instance 
makes the profound mistake in placing 
the onus upon the plaintiff to prove the 
passing of consideration. This is indicated 
in two passages made in the course of its 
judgment. Now it would appear, with 
what justification I am not prepared to 
say, that the defendant admitted the exe- 
cution of the promissory note. The words 
used by the Judge are these: “The 
execution of the hand-note is practically 
not denied on behalf of the defence. Now 
the first matter the Judge had to make 
up his mind about was whether the eze- 
cution of the hand-note had been admitted 
ornot. The law knows nothing about the 
word ‘practically’. If the defendant ad- 
mitted the execution, he did admit it ; if 
‘he did not, he did not admit it; and, if he 
did not admit the execution of the hand- 
note, it was necessary for the plaintiff to 
prove it. Now once assuming for the 
moment that the admission was made, the 
onus was entirely on the defendant to 
prove that no consideration had paseed. 
The Judge allowed himself to get into a 
state of utter confusion by mixing up the 
rehan bond with the prcmissory note. It 
may be to -some extent the plaintifi’s 
own fault to call the mortgagor in order to 
establish the account cn what has been 
described as ‘the hisab’; but it is quite 
clear that the reian bond and the promissory 
note had no diyect relation one with the 
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other. The mere fact that by some 
arrangement between the mortgagor and 
the mortgagee the mortgagee was to pay 
asum of money on account of rents to the 
mortgagor, has nothing to do with the 
matter. The only question for the Judge 
in the Court below to try was whether 
as I have already said, the hand-note was 
executed and whether there was considera- 
tion and it must be observed in this 
connection that the merefact that the plain- 
tiff obtained a hand-note for asum in excess 
of the money actually lent or borrowed does 
not show that there was no consideration : 
in other words, the mere fact (or assuming 
it to be so)that Rs. 46 odd only was bor- 
rowed while the hand note was for Rs. 165 
does not entitle the Judge in law to find 
that the defendant was liable for Rs. 46 
only. Had this been a case of endorsement 
by some person connected with the original 
acceptor, the position in law would have 
been entirely different. : 

Now there is a second aspect of the case. 
The defendant appears to have contented 
in his written statement that the hand- 
note was obtained by fraud or something 
of that kind. The msnner in which the 
Judge deals with it is by saying: “The 
hand-note cannot be said tobe for a con- 
sideration exceeding Rs. 46-2-3 admitted 
to be due. Itseems under the threat of 
withholding the rehan deed head-note was 
executed for Rs. 165.” Ifthere was evi- 
dence of that the Judge of course was 
entitled to come to that conclusion, but from 
the record of the case it does not appear 
that there is an iota of evidence to support 
the contention that the hand-note was 
executed by reason of any threat, and 
indeed the plaintiff, who obtained the pro- 
missory note as I have already pointed out, 
had nothing to do with the rehan bond. 

But these matters are matters for the 
Judge in the Court below. In those 
circumstances although T hesitate to 
interfere with any of these cases, it cannot 
be said for one moment that this case hag 
been properly tried. Inthe circumstances, 
the case must go back for re-trial on the 
evidence already before the Court. The 
Judge will determine first whether the 
hand-note was executed by the defendant. 
Ifthe defendant has executed the hand- 
note than the onus is on himto show that 
there was no consideration for the hand-note 
The Court will not be satisfied that there 
was no consideration merely because 
Rs. 4G odd only was. borrowed as against 
the hand-note of Rs. 165, I do not 
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propose to suggest to the parties points 
which arise in the case. All I can say as 
regards the balance between Rs, 165 and 
Rs. 46 odd, if those facts are found, is that 
the Judge can only deprive the plaintiff 
of that balance on considerations which 
do not appear to have been mentioned by 
either party. 

The case will be remanded to be heard 
and determined according to law. The 
costs of this petition two gold mohurs will 
abide the result of the hearing in the 
Court below. 

N. Case remanded. 


_____RANGOON HIGH COURT 
Civil Revision Application No. 347 of 1934 
June 13, 1935 
BAGULEY AND Ba U, JJ. 
MOHAMED SULTAN— APPLICANT 
versus 
V. M. R. P. OCHETTYAR Firu— 
RESPONDENT 

Revision—Defendant alleging property attachd to 
be wakf—Lower Court holding wakf illusory—Lower 
Appellate Court continuing attachment—Revision of 
such order, if lies—Practice—Court, if can go into 
question of validity of registered document. 

Where a plaintiff attaches certain property alleged 
by the defendant to be wakf and the lower Court holds 
the wakf illusory and in appeal ths Appellate Court 
allows the attachment to continue, a revision against 
this order of allowing attachment; is maintainable 
even though an aggrieved party has another remedy 
by regular suit. S. R. M. M. A. Firm v, Maung Po 
Saung (1), followed. 

If necessary, a Judge can go into the question of 
the validity ofa registered or other document; this 
entails a consideration of the bona fides of the sale, 
or the legal effect of the deed of conveyance including 
the circumstances of the registration of it. H.N.M. 
K. Chetty v. Chartered Bank (2), Sardharilal v. 
Ambika Prasad (3) and Najimunnessa Bibi v. Nachar- 
ud-din Sardar (4), followed. i 

C. R. App. from an order of the District 
Court, Hanthawaddy, dated August 7, 
1934. 

Mr, F. S. Doctor, for the Applicant. 

Mr. Chari, for the Respondent. 

Judgment.—This is an application to 
revise the order passed by the District 
Judge of Hanthawaddy refusing to remove 
an attachment on certain properties at- 
tached by the V. M. R. P. Firm in execu- 
tion of a decree obtained against one 
Hajee Abdul Rahman and the legal re- 
presentatives of his wife Ma Khatiza Bi 
Bi. The applicants were the same Hajee 
Abdul Rahman and his son Hajee 
Mohamed Sultan who applied in their 
capacities as trustees of the Hajee Abdul 
Rahman and Hajee Khatiza Bi Bis wakf. 
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This was awakf constituted by Khatiza Bi 
Bi by which she transferred about 1300 
acres of land for pious and charitable uses, 
her idea of charity being to hegin at home, 
The deed constituting the wakf has been 
filed and, put shortly, the charity has a 
fourth claim on 10 per cent of the income 
2 the property after thə death of Khatiza 

i Bi. 

The learned Judge wentintothe matter 
at considerable length and it is clear, 
although the last words are not quite as 
happily chosen as they might be, that in 
his opinicn the wakf was purely illusory 
and that the two so-called trustees did not 
have the property in their possession as 
trustees really, but they ware simply hold- 
ing it benami on behalf originally of 
Khatiza Bi Bi and subsequently of Khatiza 
Bi Bis legal representatives. We are 
asked to revise this order. A preliminary 
point was raised that no revision lies as 
the aggrieved party in a case of this kind 
has his remedy by means of a regular suit. 
There is ample authority that an order 
of this kind can be revised although in- 
terference in revision is rare, the most 
recent case of this Conrt dealing with the 
point being S. R. M. M. A. Firm v. Maung 
Po Saung (1). Mr. Chari admitted that 
he had no case to quote to the effect that 
revision could not be had of an order like 
this and we hold that revision can be 
sought in certain circumstances. There 
are several cases of this Court in which re- 
vision has been allowed. 


On behalf of the applicant it was argued, 
I understood, first of all that the learned 
Judge had gone too fully into the question 
of the actual merits of the case and that 
the Judge was not justified in considering 
whether the wakf was a good one or a 
bad one or a paper transaction and no 
wakf at all. In my opinion, if necessary, 
a Judge car go into the question of the 
validity of a registered or other document. 
I have before me the fiie of the case which 
has been reportedin E. N. M. K, Chetty 
v, Chartered Bank (2), in which a passage 
o2curs: i 

“(The District Judge) should have considered 
whether at the time of the attachments the K.P. 
firm was in possession of tha properties or any of 
them as its own propsrty, and not on acoount of 
any other person or whether If this 


entailed a consideration of the bona fides of the 
sale, or the legal effact of the deed of coaveyance 


(1) 7 R 4856; 120 Ind. Oas, 236; AI R 1929 Rang, 297; 


“Rul. (193)) Rang. 23. 
ae arenes A T lis; 48 Ind. Cas., 182; A I R 1918 


L B32, 
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including the circumstances of the registration of 
it, such matters should have been gone into.” 

With this dictum I am in entire agree- 
ment. 
Judge has got to holdin a matter of this 
sort, it is impossible to define with precision. 
In Sardharilal v. Ambika Prasad (8), in 
the judgment of their Lordships of the 
Privy Council there occurs a passage: 

“Though in some cases it may be very proper 
that there should be as full an investigation as if 
a suit were instituted for the very purpose of 
trying the question, in other cases it may also be 
the most prudent and proper course to deliver an 
opinion on such facts as are before the Subordinate 


Judge at the time, leaving the aggrieved party to 
bring the suit which the law allows to him,” 7 


This, as a passage from the judgment 
of the Privy Council, cannot, of course, 
be controverted in this Court. The case 
was referred to in Najimunnessa Bibi v. 
Nacharuddin Sardar (4), and was, or course, 
followed O. XXI, r, 61, states that 

“Where the, Court is satisfied that the property 
was, at'the time it was attached, in the possession 
of the judgment-debtor as his own property and 
not on account of any other person, cr was in the 
popa aie oe pereon in trust for him 
Gourtsball disallow tela aa 
_ In the present case the Jearned Judge 
in his investigation did not go beyond the 
limits that the Privy Council has stated 
that he can go to. He has in effect, as 
has been pointed out, found that in ‘his 
opinion the wakf deed was not a bona fide 
wakf at all and that the position of ‘the 
so-called trustees was that of a benamidar 
or so I understand his judgment ‘and, if 
he came to that conclusion under O. XXI 
r.61, he would be bound to disallow the 
claim. His decision may be right or it 
may be wrong, but with that we are not 
concerned. He held an investigation which 
he had jurisdiction to hold and did not 
go beyond the bounds to which he was 
entitled to go. Therefore in my opinion 
-interference in revision would be improper. 
The parties have their remedy by means 
of a regular suit and I would refer them 
to it. For these reasons the application for 
revision is dismissed and the applicant is 
referred to his remedy by means of a re- 
gular suit if he is soadvised. He will 
also have to pay the ccsts of the respon- 
dents. As we have been informed that 
about a lakh of rupees has been involved 
we fix the Advocute’s fee at ten gold 
mohurs. 


D. . Revision dismissed 
(3) 15 O 521; 15 I A 123; 5 Far. 179: f 
a ED ar. 172; 12 Ind. Jur. 


"(4) 51 O 548; 83 Ind. Cas. 233; 4 | 
39 OL J 418, 5 ; A IR 1624 Cal. 744; 
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CALCUTTA HIGH COURT 
Civil Appeal No. 2412 of 1932 
August 12, 1935 - 

GUHA AND LODGE, JJ. 
SECRETARY or STATE—DEFENDANT 
—APPELLANT 
versus 
LAL MOHAN CHOUDHURY AND 
OTHE&8S—PLAINTIFF3— RESPONDENTS 

Crown Grants Act (XV of 1895), s. 2—Lease by 
Government in khas mahal, whether Crown grant— 
Transfer of leasehold pendente lite—Transfer of 
Property Act (LV of 1882}, s. 52, if applies. 

A lease granted by a Government Officer in 
charge of a khas mahal cannot fall within the 
category of grants from Orown as referred to in 
the Orown Grants Act, The position of the Govern- 
ment in regard to khas mahal lands. is that of an 
ordinary landlord, the Government occupying no 
higher position than that of a zamindar; where 
the settlement granted to the lessee was by the 
khas Tahsildar, an officer of the Government in 
‘charge of a khas mahal, the Government being in 
possession of that mahal merely as a private pro- 
prietor, in a case of a transfer by the lessee of such 
settlement “pendente lite’ s. 5°, Transfer of Pro- 
perty Act, is applicable. 4 

C. A. from appellate decree of the Addi- 
tional District Judge, Chittagong, dated 
August 11, 1932. 

Mr. Bijon Kumar Mukherjee, 
Appellant.. | 

Messre. Brojolal Chakravarti and 
Bhagirath Chandra Das, for the Respond- 
ents, N 


Judgment.—This is an appeal by the 
Secretary of Stale, the defendant in a 
suit brought by the plaintiffs-respondents 
in this Court for establishment of their 
jote right to the lands described in 
Schedule 1 to the plaint, and for recovery of 
possession of the lands described in Sch- 
dule 2,or in the alternative for recovery of 
possession of thesaid lands. The allegation 
of the plaintiffs on which their claim for 
relief in suit was based, was that the 
lands in question appertained to a lease 
granted to them by the Government on 
November 8, 1920. It was asserted by the 
plaintiffs that by subsequent unauthorized 
action on the part of the Government 
officers, they were deprived of 2:07 kanis 
of land out of 10 kanis odd, settled with 
them. The case of the Secretary of State 
was that from the settlement granted 
to the plaintiffs 207 kanis of land had 
to be excluded subsequently in view of 
a decree passed by the Oivil Court in 
Title Suit No. 214 of 1919; the aforesaid 
quantity of land had to be excluded from 
the plaintiffs’ lease, and corresponding 
reduction from the rent payable by them 
was made. The Courts below arrived a 


for the 
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the decision that regard being had to the 
provisions contained in the Crown Grants 
Act of 1895, the plaintiffs were not bound 
by any decree passed in Suit No. 214 of 
1919; that s. 52, Transfer of Property Act, 
could not apply to the lease granted to 
the plaintiffs, and that the lands described 
in Schedule 2 to the plaint were improperly 
excluded by the Government from the 
plaintiffs’ lease. According to the learned 
Additional District Judge inthe Court of 
appeal below it was quite clear that the 
lease which was granted by the Govern- 
ment could not be taken away in this way 
before the expiry of the terms of the lease: 
that in khas mahal transactions also the 
Crown Grants Act applied, and that s. 52, 
Transfer of Property Act, on which the 
defendants relied, was not applicable to 
the case at all. The transaction evidenced 
by the lease in favour of the plaintiffs 
granted on November 8, 1920, was governed 
by the Crown Grants Act, and the plaintiffs 
were, therefore, entitled to recover the 


lands in suit as forming part of their 
lease. 
The question for consideration in this 


appeal, that being the only question argued 
in support of the appeal, is whether the 
Crown Grants Act applied to khas mahal 
lands: if it did not, s, 52, Transfer of Pro- 
perty Act, would apply, and the Govern- 
ment could not grant the settlement 
claimed by the plaintiffs in respect of the 
lands described in Schedule 2 to the plaint, 
and the lands were therefore rightly ex- 
cluded from the plaintiffs’ lease. 

In our judgment the contentions urged 
on the side of the appellant must be 
allowed to prevail for the reasons men- 
tioned below: (1) The position of the 
Government in regard to khas mahal lands 
is that of an ordinary landlord, the Go- 
vernment occupying no higher position 
than that of a zamindar; the settlement 
granted to the plaintiffs in the case before 
us, was by the khas Tahsildar, an officer 
of the Government in charge of a khas 
mahal, the Government being in posses- 
sion of that mahal merely as a private 
proprietor; (2) The Crown Grants Act, 
1895, was an enactment relating to the 
grants from the Crown, authorizing 
certain limitations and restrictions upon 
such grants made under its authority. A 
lease granted by a Government Officer in 
charge of a khas mahal cannot fall within 
ihe category of grants from (Crown as 
referred to in the Crown Grants Act. (3) 
If the Crown Grants Act had no applica- 
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tion to the lease granted to the plaintiffs, 
as it could not have, s. 52, Transfer of 
Property Act, was clearly applicable to 
the case before us, and the Government 
was justified, in view of the result of Title 
Suit No. 214 of 1919, in excluding the 
lends described in Schedule 2 of the plaint 
from the lease granted to the plaintiffs on 
November 8, 1920, . 

For the reasons stated above, the action 
of the Government in excluding 2 07 kanis 
of land from the lease granted to them, to 
which exception was taken by the plaintiff 
in the suit, appears to us to have been 
justifiable and in accordance with law. In 
the above view of the case before us, the 
decision arrived at by the Courts below in 
favour of the plaintiffs respondents, must 
be set aside, and: the plaintiffs’ suit dis- 
missed. The appeal is allowed, the decision 
of the Courts below and the decree passed 
by them are set aside, and the suit in 
which this appeal has arisen is dismissed 
with costs throughout. 

D. Appeal allowed, 


———amene 


PRIVY COUNCIL 
Appeal from the Madras High Court 
October 28, 1935 
Lorp THANKERTON, SIR JOHN WALLI3 AND 
Ste Grorce RANKIN. 
RAJA SOMASEKHARA ROYAL AND 
COTHER3—APPELLANTS 


versus 
RAJA SUGUTUR MAHADEVA ROYAL 

AND OTHERS—RESPONDENTS. 

Hindu Law—Adoption (Madras School)— Adoption 
of married man—Validity of, in North Kanara 
—Transfer of North Kanara to Bombay Presi- 
dency for administrative purpose—Whether affects 
law on the point—Applicability of Hindu Law to 
Lingayats—Custom. 

According to the law of the Madras Presidency the 
adoption of a married man is invalid and this 
law applied to North Kanara while it remained 
part of the Madras Presidency. The mere transfer 
of the North Kanara District to the Bombay Presi- 
dency for administrative purposes would not be 
sufficient to affect the personal law of residents in 
North Kanara unless and untilit is shown in the 
case of any residentthere that hehad intended to 
change and had in fact changed his personal 


“The ordinary Hindu Law is presumed to apply 
to Lingayats,except inso faras it is shown that 
they have superseded it by their customs, 

Messrs. A. M. Dunne, K. C. and Chinna 
Durai, for the Appellante. 

Messrs. Leslie DeGruyther, K.C. 


Subba Row, for the Respondents. 


Lord Thankerton.—In the present ap- 
peal the appellants are members of the 
. 


and 
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family of the Panganur Zamindar. On 
his death during this suit they have been 
substituted for him and now represent 
the impartible estate. They are defend- 
ants ina suit brought by respondent 
No. 1, whois a member of the same family 
being the third son cfa predecessor in the 
ownership of the impartible estate.’ He is 
seeking to recover certain allowances or 
sums, in the first place, in the form of 
maintenences at the rate of Rs. 100 a 
month and, secondly, at the rate of 
Rs. 125 amonthin lieu of certain lands 
which were given to him, whether for 
maintenance or not, under the will of his 
father. The only ground of defence which 
is raised by this appeal is to the effect 
that in “the year 1907 the plaintiff, the 
respondent, was adopted by a lady in the 
Bombay Presidency, both parties being 
Lingayais. The Panganur family are 
resident in the Madras Presidency and the 
ground of defence is that having been 
adopted by this lady in North Kanara in 
the Bombay Presidency, he thereby ceas- 
ed to bea member of the Panganur family 
and loses any right or claim to the moneys 
or allowances in question. North Kanara 
was transferred for administrative pur- 
poses to the Presidency of Bombay in the 
year lt61 and the appellants’ defence has 
been unsuccessful in both the Courts 
below. They had another unsucceesful de- 
fence, that of a special custom among the 
Lingayat community to which they be- 
longed, which permitted a married man, 
as respondent No. 1 was atthe time of the 
adoption, to be adopted. It is conceded by 
the appellants, as it rightly must be con- 
ceded, that according to the law of the 
Madras Presidency, which would apply to 
the residents there the adoption of a mar- 
ried man would te invalid and that this 
Jaw applied to North Kanara while it 
remained part of the Madras Presidency. 

The High Court haye decided against 
the appellants on the ground that the 
mere transfer ofthe North Kanara dis- 
trict tothe Bcembay Presidency for ad- 
ministrative purposes would not be suffi- 
cient to affect the personal law of residents 
in North Kanara unless and until it was 
shown in the case of any resident there 
that he had intended to change and had 
in fact changed his personal law. Mr. 
Dunne, for the appellants, quite frankly 
found great difficulty in controverting 
that proposition and if that proposition 
is sound, then it seems totheir Lordships 
that it necessarily follows that the adop- 
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tion of the plaintiff was invalid, neither 
the lady who adopted him nor he himself 
being capable of carrying out between 
them the adoption of a married man. It 
has been suggested that the fact that he 
was a Lingayat might possibly make some 
difference, but the ordinary Hindu aw 
is presumed to apply to Lingayats, 
except in so far as it is shown that 
they have superseded it by their customs 
and in the absence of proof of any special 
custom among the Lingayats, there can 
be no ground for a successful argument 
in that direction. 

Their Lordships are unable to find any 
ground for sustaining this appeal or dis- 
turbing the conclusion at which the High 
Court has arrived and they will humbly 
advise His Majesty that the appeal should 
be dismissed with costs to the first res- 
pondent, who alone appeared. 

N. Appeal dismissed. 

Solicitors for the Appellanis:—Messrs. Hy. 
S. L. Polak & Co. 

Solicitors for the Respondents :~—Nehra 

Co. 


PRIVY COUNCIL 

Appeal from the Calcutta High Court. 

November 4, 1935 
Lorp THANKERTON, SIR LANCELOT 
’ SANDERSON AND FIR Grorce RANKIN 
PRATAPMULL AGARWALLA alias 
PRATAPMULL BAGARIA AND ANOTHER 

— APPELLANTS 


versus 
DHANABATI BIBI alias DHANOO BIBI 
AND OTHERS — RESPONDENTS. 

Hindu Law—Partition— Right of mother or grand- 
mother to share on partition between sons or grandsons 
— Whether can be considered as owner of such 
share until actual division—Rights of wife in 
such circumstances. 

According to the Mitakehara Law, the mother or 
the grandmother is entitled to a sLare when sons 
or grandsons divide the family estate between 
themselves, but she cannot be recognised as 
the owner of such share until the division 
is actually made ss she has no pre-existing 
right in the estate except a right of maintenance. 
Jn this respect there is no difference between the 
tights of a wife and those ofa mother or grand- 
mother. Sheo Dayal Tewaree v. Jadoonath Tewaree 
(1), Bett Kunwar v. Janki Kunwar (5) and Raoji 
Bhikaji Kondkar v, Anant Laxman Kondkar (6), 
applied, Appovicr v. Ram Subba Aiyan (3) and Bal- 
kishen Das v. Ram Narain Sahu (4), distinguished. 

Mesers. A. M. Dune, K. C., and 
Wallach, for the Appellants. f | 

Lancelot Sanderson.—This is an 
appeal hy the plaintiffs in Suit No. 061 
of 1933 from a decree of the High Court 
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of Judicature at Fort William in Bengal 
in its appellate jurisdiction dated June 5, 
1934, which reversed a decree passed by 
the said High Court in its original civil 
jurisdiction dated November 21, 1933, 
and dismissed the plaintiffs’ suit with 
costs. 

The plaintiffs carry on business under 
the name and style of Pratapmull Rames- 
war as money-lencers, Chunilal Jobury 
and his son, Motilal Johury, constituted 
a joint Hindu family governed by the 
Mitakshara Law and from time to time 
the plaintiffs lent them money which they 
alleged was for legal necessity and for 
the benefit of the borrowers and their 
family on the security of properties ke- 
longing to them. On December 21, 1927, 
plaintiffs lent Chunilal and Motilal 
Rs. 25,000 at 8 per cent. interest on 
mortgage; on October 12, 1928, they lent 
them a further sum of Rs. 2,00,060 at 
7% per cent. interest on mortgage and on 
March 1}, 1929, they lent them Rs. 35,000 
at 7 percent. interest on mortgage. The 
mortgages were upon the joint ancestral 
family property. Subsequent to these 
transactions Motilal had two sons born to 
him, viz., Narendra Singh Johury, born in 
October, 1929, and Basant Singh Johury, 
born in January, 193], each of whom on 
birth became a member of the joint Hindu 
family. 

On March 26, 1930, Motilal instituted 
in the High Court at Calcutta a suit 
numbered 655 of 1980 for the partition of 
the joint family property, for the ap- 
pointment of a receiver and other reliefs. 
The defendants inthe suit were Chunilal 
Narendra Singh, Dhanabati, the wife of 
Chunilal and Narendra who was in the 
first instance called “Khoka”. In July, 
193], Basant Singh was added as a party 
and the name “Narendra” was substituted 
for “Khoka” in respect of the elder son. 

On May 9, 1931, the plaintifts filed in 
the said High Court a suit, No. 1010 of 
1931, on the said mortgages against 
Obunilal, Motilal, Narendra Singh and 
Basant Singh. In that suit Musammat 
-Dhanabati, the wife of Chunilal was guard- 
ian ad litem of the minor defendants, 
Narendra Singh and Basant Singh. 

On June 19, 1931, Dhanabati, alias 
Dhanoo Bibi, filed her written statement 
in the “partition” suit. She claimed that 
she was entitled to a share in the joint 
estate equal to that of the plaintiff, Motilal, 
and that her share should be allotted to 
her in severalty. 


PRATAPMULL AGARWALLA V. DHANABATE BIBI (P. C.) 


1081 


She prayed further that the joint estate 
should be charged with maintenance at 
the rate of Rs. 500 per month and that 
a Receiver should be appointed to enforce 
the same. 

On July 2, 1331, terms of settlement 
of the mortgage suit (No. 1010 of 1931) 
were agreed and were embodied in a 
document of that date, which was executed 
by Chunilal, Motilal and Dhanabati, as 
guardian ad litem of the infant defendants 
Narendra and Basant and the solicitors 
for the plaintiffs. 

On July 8, 1931, a consent decree em- 
bodying the terms of settlement was made. 

By the terms thereof the defendants 
were to pay the sum of Rs. 3,03,328-1-3 
within a year from the date of the 
aforesaid agreement, and in default of 
payment the mortgaged premises or a 
sufficient part thereof were to be sold 
with the approbation of the Registrar of 
the High Court instead of by the Receiver 
appointed in the said suit. | 

On August 25, 1931, a preliminary 
decree in the partition suit (No. 665 of 
1930) was made. 

By the said decree il. was declared that 
Dhanabati was entitled to three equal ninth 
parts or shares of the properties, a Com- 
missioner was appointed and he was 
directed to make a division of the pro- 
perties into nine equal parts and to allot 
to Dhanabati three equal ninth parts or 
shares to be held and enjoyed by her in 
severalty as a Hindu wife under the 
Mitakshara School of Hindu Law. 

It appears that nothing further was done 
in the partition suit after the said pre- 
liminary decree and no division of the 
property was carried out by the Commis- 
sioner. 

On May 3, 1932, an order was made 
in the mortgage suit for payment of the 
income of the mortgaged property, which 
was in the hands of the Receiver, to the 
plaintiffs, without prejudice to the alleged 
rights of Dhanabati. 

On July 14, 1932, Ohunilal and Moti- 
lal were adjudicated insolvent. 

It appears thatthe plaintiffs in the mort- 
gage suit (No. 1010 0f 1931) applied to the 
High Court that Dhanabati and Jashwati 
Bibi, who is the wife of Motilal, should be 
added as parties to the suit; this application 
was dismissed on the February 22, 1933. 

By the order of the Court of that date 
the Official Assignee of Calcutta was 
added as a party to the suit. 

On March 11, 1933, the suit No. 561 
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of 1933, is which this appeal arises, was 
instituted by the present appellants, who 
are the mortgagees under the abovemen- 
tioned mortgages. The defendants in thd 
suit are Dhanabati, Jashwati Bibi, Naren- 
dra, Basant (the last two being minors), 


and the Official Assignee of the estate of 


Chunilal and Motilal. The main allega- 
tion on which the suit was based were as 


follows :— 

“EA. The plaintiffs state that the said partition was 
made with the object of creating complications and 
having one-third of the properties from the mort- 
gages cf the plaintiffs by having the same allotted to 
the defendant Dhanabati.” 

“8B. The said Dhanabati has been and is falsely 
asserting that the said mortgages in favour of the 
plaintiffs as also the proceedings in the said suit and 
the mortgage decreereferred to in para. 5 hereof are 
illegal and not binding upon her. The defendant 
Jashwati is also making assertions to the same effect 
and is interested in denying the rights of your 
petitioners as mortgagees and the validity of the said 
mortgages and the proceedings and decree above 
referred to and are assisting and colluding with the 
said Ohunilal Johury and Motilal in defeating the 
claims of the plaintiffs. The plaintiffs state that such 
mortgages and the said proceedings and decree in 
Suit No. 1010 of 1931 are binding upon all the defen- 
dants and in particular the defendants Dhanabati 
and Jashwati.” i ; 

The reliefs claimed were as follows :— 

“\2) Adeclaration that the said mortgages referred 
to in para. 4 hereof are binding upon the defendants 
and in particular upon the defendants Dhanabati and 
Jasbwati, 

“(it, That it be declared that the proceedings and 
the decree dated July £, 1931, in Suit No. 1010 of 
1931, are binding upon all the defendants and in 
particular upon the defendants Dhanabati and Jash- 
wati. 

(iit) That this suit be ‘treated as supplementary to 
the said Suit No, 1010 of 1931 and it be declared that 
the decree and proceedings in such suit are binding 
onthe defendants, and that if necessary, the time for 
redemption be extended. 

“(iv) In the alternative a decree in form No.5 (a)or 
form No 5 of the Appendix D of the Code of Oivil 
Procedure with such variations as may be found 
necessary. 

“{v) Receiver”. 

The following issues at the trial before 
Buckland, J. were submitted on behalf 
of the defendant Dhanabati, who alone 
filed a written statement. 

“1. Is the suit maintainable having regard to :— 

“ (a) The consent decree. 
“ (b) Section 47 of the Civil Procedure Code, 


an 
" (e) Section 42 of the Specific Relief Act ? 
“2, Was there any joint family after the institution 
of the partition suit ? 
“3. Had the plaintiffs knowledge that Dhanabati 
was a party to the partition suit ? ” 


It is to be noted that in her written 
statement Dhanabati denied that the alleged 
loans or mortgages were for legal necessity 
or for benefit as alleged, or that the plain- 
tifs had any interest in the properties in 
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question, or that the alleged mortgages or 
loans were in any way binding on her. 
Dhanabati, however, at the trial, did not 
raise any issue upon this matter, or give 
any evidence in respect thereof, 

The learned Judge did not give any 
decision in respect of issue No.1 (a), as 
apparently the plaintiffs at the trial were 
content with a declaratory decree, and the 
first issue was directed to the fourth claim 
for relief, viz., the alternative prayer for a 
mortgage decree. 

The issue No. 1 (b) as to s. 47 of the 
Civil Procedure Code was decided in 
favour ofthe plaintiffs: it was not raised 
on the appaal in tha High Court and no 
question now arises in respect thereof. 

As regards the issue No. 1 (c) the learned 
Judge held that the plaintiffs were entitled 
toinstitute the suit in order to establish 
their rights as against the defendant 
Dhanabati, who was denying them. 

As regards the second and third issues 
the learned Judge held that when the 
mortgage suit was instituted Dhanabati 
had no rights except a right to mainten- 
ance, and that being so, the question 
whether the institution by Motilal of the 
Partition suit amounted to a severance 
affecting the status of the joint family did 
not arise, and that all the persons who had 
any actual interest at the time in the mort- 
gaged property were in fact parties to the 
mortgage suit. Consequently, the learned 
Judge held that the plaintiffs were entitled 
to succeed and he made a declaration in 
the form of praye:s Nos. 1 and 2 of the 
amended plaint. 7 

Dhanabati appealed to the High Court, 
in its civil appellate jurisdiction against 
the judgment and decree of Buckland, J.— 
the appeal was heard by Costello and 
Lort-Williams, JJ.—who stated that of the 
issues raised at tha trial only the following 
need be considered, viz :— 

“1 Is the suit maintainable having regard to— 

Section 42 of the Specific Relief Act? | 
“2, Was there any joint family after the institution 


of the partition suit ? p 
“3. Had the plaintiffs’ knowledge that Dhanabati 


was a party to the partition suit ? ” an 

The learned Judges were of opinion that 
the first issue was of minor importance, 
They held that the declaration made by 
Buckland, J. was not in a proper form, 
but that the Court could make a proper 
decree if satisfied that the plaintiffs were 
entitled to it. 

With regard to the second and third 
issues the learned Judges were of opinion 
that the judgment of Mitter, J. in the 
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case on which Buckland, J. had relied, viz., 
Sheo Dayal Tewaree v. Jadoonath Tewaree 
(1), was contrary to the earlier view ex- 
pressed in Vato Koer v, Rowshun Singh (2), 
and the Privy Council decision in Appo- 
vier v. Rama Subba Aiyan (3), and was 
definitely overruled by the Privy Council 
in Balkishen Das v, Ram Narain Sahu 
(4). 

The passage in the judgment of Mitter, 
J, to which the learned Judges referred, as 
stated by them, was as follows: 

“division by metes and bounds was necessary 
to constitute partition under the Mitakshara and 
that under the Hindu Law two things at least 
are necessary to constitute partition: the shares 
must be defined and there must be distinct and 
independent enjoyment of those shares.” 


With respect to thelearned Judges their 
Lordships are of opinion that the above- 
mentioned judgment of Mitter, J., has not 
been rightly appreciated. Mitter, J. was 
considering the effect of the death of one 
Golaba, the mother of one Shibdyal, and 
grandmother of the appellant, upon the 
alleged share of Golaba. 

He referred to the text of the Mitak- 


shara, viz. : 
“‘of heirs dividing after the death of the 
father, let the mother also take a share,’” and 


proceeded as follows, “or in other words, the mother 
or grandmother, as the case might be, is en- 
titled to a share when sons or grandsons divided 
the family estate between themselves. But the 
mother or the grandmother can never be re- 
cognised as the owner of such a share, until the 
division has been actually made. She has no pre- 
_ existing vested right in the estate exrept a 
right of maintenance, She may acquire property 
by partition, for partition is one of the recognis- 
ed modes of acquiring property under the H'ndu 
“Law. But partition, ia her case, is the sole 
cause of her right to the property.” 

Mitter, J. proceeded tosay :— 

“The learned Oounsel for Doolaro has con- 
tended thatin the case before us, partition must 
be held to have actually taken place and he cited 
a ruling ‘of Her Majesty in Oouncil to the effect that 
division by metes and bounds is not at all neces- 
ssary to constitute partition under the Mitakshara. 
We do not for a moment, in fact we cannot, 
question the correctness of this ruling.” 

In this passage Mitter, J. probably was 
referring to the decision of the Privy 
Council in Appovier v. Rama Subba Aiyan 
(3), (supra) which was in 1866, about two 
years before Mitter, J.’s decision. 

Tn that case it was held that the deed 
in question being a division of rights 
operated as a conversion of the tenancy 
and a.change of “status” in the family 

d 9W R6l, 

(2) 8 W R82. 

(3) 11 MJ A 75 atp.90;2Sar, 248;83WR PO 
1; 1 Suther. 657 (P O.) 

(4) 30 TA13); 300 738; 5Bom LR 461; 70 W 
N 578; 8 Sar. 489 (P O). 
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quoad the property specified, changing, 


ag itwere, the joint tenancy thereof into 


a tenancy in common and by operation of 
law making the members of the previous- 
ly undivided family a divided family in 
respect of such property. The effect of 
the decision in Appovier v. Rama Subba 
Aiyan (3) (supra), was stated by Lord 
Davey in giving the judgment of the Judi- 
cial Committee in Balkishen Dasv. Ram 
Narain Sahu (4) (supra), at p., 1184. The 
question there was not whether “there was 
a separation by metes and bounds, but a 
separation in estate and interest : for that 
would have been the same legal effect 
so far as altering the status of the family 
was concerned as a partition of metes 
and bounds,” ; 

In neither of these Privy Councils deci- 
sions was the right of a mother or wife 
of one of the members of the joint family 
to have a share inthe joint family proper- 
ty under consideration, nor can their 
Lordships find that in Balkishen Das v. 
Ram Narain Sahu (4) (supra) the judgment 
of Mitter, J. on this question was ‘‘definite- 
ly overruled” as the learned Judges of 
the High Court stated. 

The learned Judges referred also to 
Sir Dinshah Mulla’s “Principles of Hindu 
Law” 7th Edition, paragraph 322, page 
390, which deals wilh the question how 
partition is effected; the paragraph is 
part of chapter 1%, which relates to the 
Mitakshata Law. 

That paragraph obviously relates to the 
effect of partition on the tenure of the pro- 
perty: and it concludes with the state- 
ment, “the property ceases to be joint imme- 
diately the shares are defined ana 
thenceforth the parties hold the proparty as 
tenants in common.” It is also pointed 
out that after the shares are defined the 
parties may divide the property by metes 
and bounds or they may continue to 
live together and enjoy the property in 
common as before. 

The contention on behalf of the appellants 
in the present case was ,that this passage 
relates only to the statusof the members 
of the joint family after partition and does 
not touch the right of the wife of one of the | 


members: for it was urged that even 
after a partition which altered 
the status ofthe members of the 


joint family, the wife ofone of the mem- 

bers would be entitled to no more than 

maintenance asloug as the members of 

the joint family continued to live together 
*page of 30 1 A.—|Ed.] 
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and enjoy the property in 
before. 

This contention is said to be supported 
by the passage in the above-mentioned 
paragraph numbered (2) (iti) at page 39], 
which runs as follows:— 

“(iii Partition between male cc-parceners entitles 
the wife, mother and grandmother to a share in 
the joint property [ss. 315—317] ; they are not entitl- 
ed to any such share until partition.” 

It was argued on behalf the appellants 
that the word “partition” in the last sentence 
must mean “division”, as until the pro- 
perty was divided by metes and bounds tho 
wifs would be entitled to maintenance only. 

Mitter, J. dealt with this matter at page 
68 of 9W.R. [Sheo Dayal Tewaree v. 
Jadoonath Tewaree (1)jin the following 
passage 

“Or suppose that Golaba, 
as an intervener in the lower Court, as 
she did, under section 73 of the Procedure 
Code, had brought an action against them both for 
the arrears of her maintenance which would have 
accrued subsequent tothe decree of the Lower Court 
down to the present day? What answer could they 
have given to such a claim ? Surely they could not 
have pleaded, she was not entitled to be maintained 
out of the estate, because they were going to make 
over to her a share of it, Such a plea would be absurd 
on the very face of it She is not to starve until the 
assignment is actwally made”. i 

The decision of Mitter, J. in the above- 
mentioned case, Sheo Dayal Tewaree v. 
Jadoonath Tewaree (|), whichis material to 
the matter now under consideration, was 
that according to the Mitakshara Law, the 
mother or the grandmother is entitled’ to a 
share when sons or grandsons divide the 
family estate between themselves, but that 
she cannot be recognised as the owner of 
such share until the division is actually 
made asshe has no pre-existing right in 
the estate except a right of maintenance. 

Io 1910 the High Court of Allahabad 
came to the same conclusion in Beti Kunwar 
v. Janki Kunwar (5), Stanley, C. J. and 
Banerji, J. held, at page 121*, that :— 

“It is only when the sons actually divide the 
property and effect a compelete partition that the 
mother can get a share. There is nothing in the 
Mitakshara from which we may infer that upon a 
mere severance of the joint status of a Hindu family 
a mother can claim a share.” 

The above-mentioned decisions of Mitter, 
J. and Stanley, O. J. and Banerji, J. were 
.followed by the Bigh Oourt of Bombay i in 
1918 in the case of Raoji Bhikaji Kondkar 
v Anant Laxman Kondkar (6). 

In their Lordships’ opinion the abovemen: 
tioned decisions correctly represent the 
Mitakshara Law on the matter now under 

(5) 33 A 118; 7 Ind. Oas 908; 7 A L J 980. 

(6) 42 B 535; 46 Ind. Cas, 750; 20 Bom, L R 671. 


*Page of 33 A.—[Ed.] 


common as 


instead of appearing 
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consideration, for it is not suggested that 
there is any difference in this respect bet- 
ween the rightsof a wife and those of a 
mother or grandmother. 

The result of the abovementioned conclu- 
sion is that inasmuch as the preliminary 
decree in the partition suit was not carried 
out and no actual division of the joint 
family property was made, Dhanabati did 
not become the owner of the share mention- 
ed therein. 

Consequently Buckland, J. was right in 
holding that as Chunilal, Motilal and his 
two sons, Narendra and Basant, were 
parties to the mortgage suit (No. 1019 of 
1931) all persons who at the time of the 
decree had any interest in the joint pro- 
perty were parties to the suit and the decree 
was a valid decree. 

Dhanabati at that time was not the 
owner of any share in the joint property 
and had no right of redemption. 

The decision therefore of Buckland, J. 
that the suit was maintainable under s. 42 
of the Specific Relief Act was correct, 
Their Lordships, however, are in agreement 
with the learned Judges of the Appeal 
Court that the declaration, which was 
made by Buckland, J. was not inthe proper 
form. This, however, is merely a matter 
of form and their Lordships are of 
opinion that it should be declared as fol-. 
lows: 

“I. That the mortgages in question are valid and 
the decree dated July 8, 1931, and made in Suit 
(No. 1010 of 1931) is valid and enforceable,” 

“IE That the female defendants had not at the 
date of the said decree any right or title in or to 
the mortgaged property or any interest therein entitl- 
ing them to redeem.” 

Their Lordships therefore are of opinion 
that this appeal should be allowed, the 
decree of the High Court dated of June 5, 
1934, should be set aside, and the decree 
made by Buckland, J. dated of November 
21, 1933, should be ‘restored, except that the 
declarations hereinbefore stated should be 
substituted for the declarations contained 
in the said decree made by Buckland, J. 

The respondent Dhanabati Bibi "must 
pay the costs of the plaintiffs in the Appeal 
Court in India and of this appeal. 

Their Lordships will humbly advise 
His Majesty accordingly. 


N. Order accordingly. 
Solicitors for the Appellants :—Messrs, 
Watkins & Hunter. 
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LAHORE HIGH COURT 
Second Civil Appeal No. 1450 of 1933 
June 19, 1931 
CoLDSTREAM, J. 

BEM RAJ AND AanotHER~-PLAINTIFFS— 
APPELLANTS 


1ersus 
SIMLA BANKING anD INDUSTRIAL 
Co., LTD, AND OTHERS—DEFENDANTS— 
RESPONDENTS 

Practice—Second appeal—Question of fraud not rais- 
ed in lower Courts —Whether can be raised in second 
appeal—Mortgage—Equitable mortgage—Validity in 
Punjab—Deposit of copy of litle-deeds—Original in 
existence and within power of morigagor—J¢quitable 
mortgage, if valid. 

If the question of fraud, misrepresentation or 
gross negligence is neither suggested, nor putin 
issue inthe lower Courts, it cannot be raieed in 
second appeal. x 

An équitable mortgage can be created in the 
province of the Punjab merely by a deposit of title 

eeds. 

The doctrine of equitable mortgage requires tbe 
mortgagor to deprive himself of the possession of 
tbe documents which create his title so as to render 
him unable to deal with the property upon the as- 

` gertion thatthe title is still with him. It can- 
not be created merely by deposit of a copy of the 
original deed which is in existence and the production 
of which is within the power of the mortgagor. 
Stewart v. Bank of Upper India, Ltd. (1) and 
Punjab and Sind Bank, Gujranwala v. Amir Chand 
(54, distinguished, Za parte Broadbent (2), explained, 

S.C. A. from the decree of the District 
Judge, Ambala, dated July 8, 1933. p 

Messrs. J. N. Aggarwal and S. D. Puri, 
for the Appellants. 

Mr. Badri Das, for the Respondents. 

Judgment.—The property in dispute 
in this case is the half share in a shop 
which was tought by two brothers Gainda 
Mal and Ghania Mal, jointly in 1908. 
Ghanta Mal died in 1918 and his sons, 
defendants Nos. 2 to 7, inherited his share. 
Gainda Mal died in 1923 and his share 
passed to his sons Hem Raj and Walayati 
Ram. Itis alleged that on September 28, 
1929, thesons of Gainda Mal, as members 
of a tirm Ghanta Mal-Panna Lal created an 
equitable mortgage of their share in favour 
of the Simla Banking and Industrial Com- 
pany, defendant No. |, by depositing in the 
Bank a copy of the sale-deed of 1908 
(Ex. 2), On April 28, 1930, the sons of 
Ghanta Mal sold their share by a registered 
deed to their cousins Hem Raj and 
Walayati Ram who thus became the sole 
owners of the shop. 

In 1931 the Bank sued the sons of Ghanta 


Mal (Ghanta Mal Panna Lal) for the re- 


covery of the mortgage debt. They cbtained 
an ex parte decree. Ghanta Mal’s share 
of the shop was anctioned and was pur- 
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chased by Hem Raj and Walayali Ram. 
On June 15,1932, Hem Raj and Walayati 
Ram instituted the suit from which this 
second appeal arises, for a declaration that 
the decree obtained by tbe Bank in res- 
pect of the half share in the shop would 
not affect the plaintiffs’ rights and for a 
permanent -injunction restraining the Bank 
from realising its decree money by sale 
of the property. Their case was that the 
property had not been validly charged, 
and that the alleged equitable mortgage 
could not have been created merely by the 
deposit of a copy of the deed of 1905, the 
original of which had remained throughout 
with the plaintiffs, who had not had notice 
of the alleged charge when they purchas- 
ed the share of Ghanta Mal’s sons on 
April 28,1930. The trial Court held that 
there had been an equitable mortgage by 
Ghanta Mal's sons of their share of the shop, 
as they had deposited the only available tille- 
deeds of the property, giving the Bank to 
understand that they were thereby charg- 
ing the property. It also held that the 
plaintiffs had notice of the charge when 
they bought the properly, Lecause the 
plaintiff did not make adequate enquiries 
when they purchased it from their customers 
who were closely associated with them. It 
accordingly dismissed the suit. 

The plaintiffs appealed to the District 
Judge, Ambala. His judgment states 
that both parties confined their suit to the 
question whether an equitable mortgage 
was in fact created. It may therefore be 
presumed thatthe Bank found it impossible 
to rely on the finding of the trial Judge 
that the plaintiffs had notice of the charge, 
The learned District Judge agreed withthe 
trial Court in holding that a valid equitable 


' mortgage had been created and he dis- 


missed the appeal, Against this judgment 
Hem Raj and Walayati Ram have present- 
ed the present second appeal. 

It is contended on the plaintiffs’ behalf 
by Mr. Jagan Nath that the decision of 
the Courts below that a valid charge was 
in fact created is clearly wrong inasmuch 
as the copy of the sale-deed of 1908 is not 
a title-deed or a document of title. He has 
also argued that the gross negligence of 
the Bank in accepting a mere copy ofthe 
title-deed as a security, without further 
enquiry regarding the existence of the 
original, justified the postponement of the 
Bank's lien on the property to the rights 
vested in the plaintiffs by their registered 
sale deed of 1939. This argument doeg 
not appear to have been suggested in either 
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of the Courts below where no ques- 
tion of fraud, misrepresentation or gross 
negligence was put in issue. Lastly, 
Mr. Jagan Nath contends that the evidence 
produced by the Bank showed that some 
kind of memorandum of the deposit was 
made at the time, making it clear that the 
contract was reduced to writing, and that 
therefore the contract could not be proved 
except by the production of the document. 
This argument also, as pointed out by the 
learned District Judge, was not advanced 
at the trial and I think that for the reasons 
given in his judgment it was rightly re- 
jected by him. It is not shown that the 
memorandum contained a contract of mort- 
gage. 

The requisites of a mortgage by deposit 
of title-deeds are: (1) a debt, (2) a deposit 
of title-deeds, and (3) an intention to create 
a security thereon. The existence of the 
debi at the time of the deposit of the copy 
is not disputed, and it has been found by 
the Courts below as a fact that the copy 
was depcsited by Ghanta Mal’s sons and 
accepted by the Bank as security for the 
debt. The sole question for determination 
therefore is whether in the circumstances 
of this case the deposit of a copy of the 
deed of 1908 created a valid charge upon 
the share of the shop owned by Ghanta 
Mal’s sons. That an equitable morgage 
can be created in this Province merely by 
a deposit of deeds is well established. But 
I can find no warrant for the view that 
such a mortgage can be validly created by 
a deposit of a copy of the original deed 
which is in existence and the production of 
which is within the power of the mortgagor. 
The facts in Stewart v. Bank of Upper 
India, Ltd. (1) on which reliance was suc- 


cessfully placed in the Courts below, were - 
There the objection that the’ 


exceptional. 
original deeds had not been deposited, but 
only copies, had not been taken at the 
trial and the ChiefOourt refused to hear 
the plea when raised on appeal for the first 
time. In that case the copies had been 
accepted previously without demur as re- 
gular title deeds by the parties and by 
several Courts before whom the documents 
had been produced. There was, moreover, 
every reason to believe that the originals 
had been lost, a fact which could have been 
established had the objection been taken 
at the trial of the suit. In disposing of 
‘she plea, Harrison, J., referred to a passage 
jn Gour's Transfer of Property Act where 


(1) 34 Ind. Oas. 937; AIR1916 Lah, 39; 31 PR 
1916; 215P W R 1915, 
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it was observed that ‘“‘title-deeds include 
copies of the deeds when the originals are 
not forthcoming.” The learned author 
based his observation on Ex parte 
Broadbent (2) a judgment cited by Counsel 
in the Chief Court in support of his 
objection that for the purpose of creating 
a charge by deposit a copy cannot take the 
place of the original. In Ex parte Broad- 
bent (2) it was laid down by the Court of 
Bankruptcy that where an attested copy 
of a lease is deposited with a memorandum 
and this memorandum is not sufficiently 
explicit the lease may be referred to in 
order to ascertain what was the nature 
and extent of the security. The memoran- 
dum in that case declared and described the 
mortgage. That is not the case here. 

In the present case it is clear that the 
copy deposited was not a document of 
title and my view is that no mortgage 
could be effected by its deposit inasmuch 
as no good reason has been pleaded or is 
apparent for extending in the circumstances 
of this case the doctrine of equitable con- 
tracts (s. 58, Transfer of Property Ast, not 
being in force in this Province) in such 
a manner as to widen the risk of fraud 
and perjury by virtually giving effect to 
the proposition that in any case 4 property 
may be validly charged by the deposit 
of copies of documents of title in place 
of the documents themselves, The doc- 
trine of equitable mortage surely requires 
the mortgagor to deprive himself of the 
possession of the documents which create 
his title so as to render him unable to 
deal with the property upon the assertion 
that the title is still with him. It is for this 
reason, that, as observed by Lord Bel- 
bourne in Dixen v. Muckleston (3), quoted 
by Page, O. J., in V.E. R M. A.R. Chettyar 
Firm v. Ma Joo Teen (4), that: 

“A man takingan equitable security with a deposit 
of deeds ought to look into the deeds,.. and 
ought to satisfy himself that they are not such as 
to leave in the hands of the person with whom he 
is dealing the power of going afterwards to somebody 
else and dealing with him in like manner under 
the appearance of a perfect title.” 

In the present case the whole trans» 
action seems to be redolent of fraud. The 
Bank was clearly put on its guard by the 
substitution for the original sale-deed of 
a copy which showed that there were 
other joint owners cf the property. There 
is nothing to suggest that the original was 


on” (1849) 1M & A 635; 4Deac. &03;3L J Bk, 


(3) (1872) 8 Oh, 155; 42 LJ Ob, 210; 21WR 178; 
27 LT 104, ; 
(4) 147 Ind, Oas, 1105; A I R 1920 Rang, 299, 
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not available for deposit or was in hostile 
hands. It had never been in the de- 
positors’ possession and could not have 
been lost by them. To hold that in the 
circumstances the deposit of a copy could 
create a charge on the property binding 
on the plaintiff would surely be anything 
but a doctrine of equity. 

The judgment in Punjab and Sindh 
Bank, Gujranwala v. Amir Chand (5) re- 
ferred to in the trial Court’s judgment, has 
not been relied upon before me, In that 
case it was held that the deposit of a 
copy of a deed'of relinquishment in con- 
sideration of the execution of which by 
the depositor the property mortgaged had 
been gifted to him was sufficient to create 
a valid charge. It was held by this Court 
that it was obvious that the depositor could 
not be in possession of the original and 
his title-deed could be only a copy of the 
deed of relinquishment. The case is 
clearly, therefore, distinguishable from the 
present case where the depositors at the 
time ofthe deposit were joint owners by 
virtue of the sale deed in favour of their 
predecessors-in-interest. 

I would accordingly accept this appeal 
and setting aside the judgments of the 
Courts below decree the suit with costs 
throughout. 

Appeal accepted. 


D. 
(5) 125 Ind. Cas. 631; AIR 1930 Lah, 731; 11 Le 
694; Ind. Rul. (1930) Lah. 647, 





_ LAHORE HIGH COURT 
First Oivil Appeal No. 775 of 1933 
April 5, 1935 
Youne, C. J. AND ABDUL RASHID, J. 
JIT SINGH SEBEDAR—DEFTENDANT— 
APPELLANT 
VETSUS 
PUNJAB aNp SINDH BANK, LTD. AND 
OTHERS—DEFEN DANTS—RESPONDENTS 

Transfer of Property Act (IV of 1832), ss. 52, 59— 
Mortgage suit—Sale of property pending suit—Vendee 
impleaded—Decree — Vendee, if can file appeal even 
though original debtors do not — Award filed in Court 
and decree passed—Debtor failing to get original 
award—Depositing certified copy as evidence of title 
to mortgaged property — Held, equitable mortgage 
created, 

Where property is sold pending a suit on mortgage 
and the vendee is made a party to the suit with the 
leave of the Court under O, XXII, r. 10, Civil Pro- 
cedure Code, the vendee is competent to prefer an 
appeal against the decision in order to protect 
his interests in the property alleged to 
have been purchased by him even though the origin- 
al debtors have not appealed, 

Where an award has been filed in Oourtand a 
decree passed andonfailure in getting the original 
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award, the debtor deposits a certified copy of it as 
evidence of his title to the property mortgaged by 
him, the deposit creates a vaild equitable mortgage. 
Gurdas Mal v, Punjab & Sind Band, Ltd,, Rawalpindi 
(1) and Punjab and Sind Bank, Ltd,v. Amin Chand 
(2), relied on. Hem Raj v, Simla Banking & Indus- 
trial Co. (3), distinguished. 


F. O. A. from the preliminary decree of 
the Senior Sub-Judge, Gujranwala, dated 
January 3], 1933. 

Messrs. Achhru Ram, Vishnu Dutta and 
Tara Singh Narula, for the Appellant. l 

Messrs. M. C. Mahajan, Sundar Singh and 
Hem kRaj Mahajan, for the Respond- 
ents. 

Young, C. J.—This appeal arises out of 
an action brought by the Punjab and Sind 
Bank, Ltd., for recovery of Rs. 19,858-9-0 
on the basis ofan equitable mortgage. 
Originally the firm Ladhu Mal Jagat Ram 
and Jagat Ram were the only defendants 
in the case. About two months after the 
institution of the suit, one Dr. Jit Singh 
purchased the house in dispute from Jagat 
Ram, defendant No. 2, Dr. Jit Singh was 
also thereupon impleaded as a defendant. 
The trial Court passed a preliminary 
decree under O. XXXIV, r. 4, Civil Prò- 
cedure Code, against the defendants on 
January 31, 1933. The original debtors 
did not prefer any appeal against the 
decree but Dr. Jit_ Singh, the alleged 
vendee from Jagat Ram, has preferred the 
present appealto this Court. A preliminary 
objection was taken on behalf of the re- 
spondents thatin view of the provisions 
of s. 52, Transfer of Property Act, Dr. Jit 
Singh was not entitled to prefer an ap- 
peal to this Court as theoriginal debtor 
had not appealed and the transfer in favour 
of Dr. Jit Singh was made during the 
pendency of the suit. In our opinion, 
this objection isnot well-founded. Dr, Jit 


-Singh was made a party to the suit by 
leave of the Court under O, XXII, r. 10, 


Civil Procedure Code, and he was, there- 
fore, competent to prefer an appeal to this 
Court against the decision of the lower 
Court, in order to protect his interests 
in the property alleged to have been 
purchased by him. 


On the merits, however, we are clearly of 
the opinion that this appeal must fail. 
The main contention urged by the learned 
Counsel for the appellants was that the 
award in favour of Jagat Ram had not 
been deposited with the Bank, and that no 
equitable mortgage could be created by 
depositing acopy of the award. Weare 
satisfied that the original award was filed 
in Court and a decree was passed in ac. 
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cordance with its terms, that Jagat Ram, 
the original debtor, applied to the Court 
to obtain the award but he did not succeed. 
He, therefore, deposited a certified copy of 
the award with the Bank. In the cir- 
cumstances mentioned above, we are of the 
opinion that a valid equitable mortgage 
was created by depositing a certified copy 
of the original award with the Bank. 
The pointis concluded by &@ Division 
Bench ruling of this Court reported as 
Gurdas Mal v. Punjab & Sindh Bank, Ltd., 
Rawalpindi (1). The facts of that case 
were almost on all fours with the facts of 
the present case. It was held in that 
ruling that when the original award was 
not available to the debtor and he de- 
posited a certified copy of the award with 
the Bank as evidence of his title tothe 
property mortgaged by him, the deposit 
created a valid equitable mortgage in 
favour of the Bank. There are observa- 
tions in another Division Bench ruling of 
this Court reported as Punjab & Sindh 
Bank, Lid. v. Amin Chand (2), which sup- 
port the contention of the respondents that 
when the original award is not available, 
the depositof a certified copy creates a 
valid equitable mortgage. 

The learned Counsel for the appellant 
relied on a Division Berch decision of 
this Court in Civil Appeal No. 2208 of 
1929. It is clear, however, from a perusal 
of that judgment that-in that case it had 
not been established that the original award 
was not available tothe mortgagor at the 
time when the equitable mortgage was 
created. A reference was also made to 
Hem Raj v. Simla Barking & Industrial 
Co: (3). The learned Judge in that case 
also held that there was no evidence on 
the record to show that the original title 
deed was not available to the mortgagor 
at the time of the creation of the mort- 
gage. In the present case, as mentioned 
above, it has heen established by a letter 
of Jagat Ram himself, dated September 19, 
1927, that he applied to the Court for the 
return of the original award but hedid 
not succeed in getting it back from the 
Court. We see no reason to disbelieve 
this evidence and we therefore hold that 
in spite of his efforts tothe contrary, Jagat 
Ram was not able to obtain the original 
award, and in the circumstances ofthis 
case,a valid equitable mortgage was 

(1) A 1R1933 Leh. 972; 147 Ind. Cas. 912; 35P L 
R 249; 6 R L 465, 

(2) 11 Lah. 694; 125 Ind. Cas. 631; A I R1339 Lah 
731; Ind. Rul. (1930) Lah. 647. 

(3) Al R 1935 Lab, 10; 159 Ind, Cas, 1095. 
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created by the deposit of the copy of th® 
award. 

No other point was argued. We, there- 
fore, affirm the decision of the Court 
below and dismiss this appeal with costs. 

D; Appeal dismissed. 


LAHORE HIGH COURT 
First Civil Appeal No. 908 of 1934 
June 18, 1935 
App:son, Acta. C. J. AND 
Din MOHAMMAD, J. 
JOTI RAM—Derenpaxt—APPELLsnt 
Versus 
Firm BELI RAM-BARKAT RAM— 
PLAINTIFF — RESPONDENT 

Civil Procedure Code (Act V of 1908), O. VIII, 7.11 
(added by Lahore High Court)—No harm caused due 
to non-filing by defendant his registered address— 
Address subsequently filed and accepted by parties and 
Court—Judge, whether can strike off defence and pass 
decree ex parte. 

Where no harm has resulted from defendant's not 
filing a registered address, according tor. 11 added 
to O. VII, Civil Procedure Code, by Lahore High 
Court, as the case was going on normally, and an 
address is thereupon put in, which appears to have 
been accepted by all the parties and by the Court, as 
a sufficient address, the Judge iswrovg in ordering 
the defence to be struck out and he cannot proceed 
against the defendant ex parte and decree the 
suit, 

FE. O. A, from a decree of the Sub-Judge, 
First Class, Lyallpur, dated May 9, 1934. 

Messrs. J. N. Aggarwal and J. L. Kapur, 
for the Appellant. 

Mr. Chiranjiva Lai Aggarwal, for Mr. 
Fakir Chand, and Mr. S. D. Jhingan, for 
the Respondent. 

Addison, J.—The firm Beli Ram-Barkat 
Ram sued Joti Ram for recovery of a sum 
of Rs. 5,594-8-0. The defendant appeared 
and put in pleas, upon which issues were 
framed. Long after this, when the case 
was proceeding, an application was put 
in by the plaintiffs to have the defence of 
the defendant struck out under the 
provisions of O. VIII,r. 11, Civil Procedure 
Code. This rule was added by.this Court. 
According to it a party shall file in Court 
a proceeding stating his address for servica 
on or before the date fixed in the process 
and, if he.dces not do so, he is liable to 
have his defence struck out and to be 
placed in the same position as if he had 
not defended. In the present case no 
harm had resulted from not filing 
this proceeding, as the case was going on 
normally, and an address was tbere- 
upon put in, which appears to have been 
accepted by all the parties and by the 
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Court, asa sufficient address. In spite of 
that, the Judge orderded his defence to be 
struck out, proceeded against him ex parte 
and decreed the suit in full. Against this 
decision the defendant has appealed. The 
only question argued before us was that 
the penal portion of r. 11, O. VIII should 
not be applied in this case as the defect 
was made good at once and up to that 
time there had been no hitch in the proceed- 
ings. Unfortunately the address put in, 
which was considered goood by all con- 
cerned, was not a good address. Accord- 
ing to O. VIII, r, 12: 

Rules 20, 22,23, 24 and 25 of O. VIL apply, so far 


as may be, to addressee for service filed under 
O. VIII, r. 11.” 

According to r.20, O. VII, which is also 
a new rule added by this Uourt : 

“An address for service filed under the preceding 
rule shall be within local limits of the District Court 
within which the suitis filed, or of the District Court 
within which the party ordinarily resides, if that 
Court is within the limits of the territorial jurisdiction 
of the High Court of Judicature at Lahore. I 


The defendant actually gave an address 
in Jammu, an Indian State beyond the 
territorial jurisdiction of this Court. He 
therefore had to give an address for 
service within the local limits of the 
District Court, trying the suit 
within the local limits of the District of 
Lyallpur. This rule was framed as to 
avoid delay in serving notices and provision 
is made in O. VII,r. 22, for the mode of 
service at the address given. The result 
is that, even up bo the present, the defen- 
dant has not complied with the rule, but 
that is due to negligence and want of know- 
ledge onthe part of all concerned, including 
the Court. As the address given was 
considered proper and up to that stage 
no inconvenience had arisen, we consider 
that this appeal must be accepted We 
accordingly under the provisions of s. 151, 
Civil Procedure Court, accept the appeal 
in the following terms: 

The judgmeni of the trial Court will be 


set aside . and the suit will be 
tried on its merits if the defendant 
files in the trial Court or other Court to 


which the District Judge may send it, on 
or before July 17, 1935, a proper address 
for service as contemplated by O. VIII, rr. 11 
and 12, and O. VII, r. 20. We also fix 
July 15, for both parties to appear before 
the District Judge in order to obtain 
information in which Court the suit is to 
be tried, and direct the District Judge to 
send the suit on the same date to such 
Court. The appellant must also pay the 
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costs of this appeal to the respondents. 
The costs in the trial Court will abide the 
event. If, however, a proper address for 
service, as described is not filed on or before 
July 17, 1935, this appeal will stand dis- 
missed with costs. 

D. Appeal accepted. 


CALCUTTA HIGH GOURT 
Civil Appeal No. 1938 of 1932 
August 6, 1935 
Nastu Aut AND HENDERSON, JJ, 
UMASUNDARI DASI—Appgtiant 

VETSUS 
PRAFULLA KUMAR MONDAL ano 
ANOTHER— RESPONDENTS 

Landlord and tenant—Stranger claiming declaration 
of tenancy rights as purchaser of tenancy—Neces- 
sity of determining the nature of tenancy. 

Where a person claims a declaration of tenancy 
rights against a landlord for lands held by him as 
purchaser of a tenancy froma tenant, the suit cannot 
be disposed of unless the nature of that tenancy is 
determined. i 

C. A. from the appellate decree of the 
Additional Sub-Judge, Burdwan, dated 
July 11, 1932. 

Messrs. Nagendra Nath ;Ghose, N. C. 
Sen Gupta and Urukramdas Chakravarti, 
for the Appellant. 

Dr. Mukherjee ani Mr, Sanat Kumar Chat- 
terjee, for the Respondents. 


Nasim Ali, J—This appeal arises out 
of a suit for a declaration of the plain- 
tiffs right on certain char lands which 
are described in schedule of the plaint. 
The plaintiff's case briefly stated ig as 
follows: Plot No. 2 of the plaint apper- 
tains to Mouza Gohagram of which the 
defendants are the talukdars. Plot No. 2 
appertains to Mouza Sansar and the de- 
fendants are lessees in respect of the said 
plot under the propri-tors of Mouza 
Sansar. One Dhan Krishna Jas was in 
possession of these two plots of lands as 
a permanent raiyat at a yearly rental 
of Rs. 20 and that while he was in pos- 
session of these lands he used to grow 
paddy on portions of them and take the 
reeds kasia grass and other  self-sowa 
plants and trees on these lands. Dhan 
Krishna died leaving his son Hauseswer 
as his sole heir. After Hanseswer's death 
his widow Aghore Kumari iinherited this 
jama and afier her death Bhutnath 


-and Provakar, the reversionary heirs of 


Hanseswer, inherited this property and sold 

them to the plaintiff on 16th Kartik 133u 

B. S. The plaintiff is in possession of 
e 
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the lands but the defendants are trying 
to take kabuliyats from the tenants who 
have been inducted into the lands by the 
plaintiff. The plaintiff is, therefore, entitled 
to have his- kayami mokrari rayati right 
declared to this property. 

Defendant No. 1 only contested the suit. 
Her . defence in substance is that plot No. 2 
is in khas possession of the proprietor 
of Mouza Sansar and that she was only 
a lessee in respect of the said plot hav- 
ing fa forest right only on the basis ofa 
lease dated 1253 B. S. She further states 
that she as well as ber co-sharer, husband 
of defendant No. 2, are in khas posses- 
sion of plot No. 1, and that the plaintiff's 
predecessor Dhan Krishna had only 
bankar right in plot No. 2. She denies 
the right of Dhan Krishna, or his succes- 
sor-in-interest or of plaintiff to the soil of 
the lands. Objections were also taken by 
her to the maintainability of the suit 
under s. 111, Bengal Tenancy Act, and 
s. 42, Specific Relief Act. Issues were 
settled in the suit on December 19, 1929. 
On November 18, 1930, the plaintiff put 
in an application for amending the plaint 
by striking out his prayer for declaration 
of his mokrari kayami rayati right to the 
lands and by inserting a prayer for declaring 
his tenancy right in the lands in order 
to meet the objection of the defendants 
that the suit was not maintainablein view 
of the provisions of s. 111, Bengal Tenancy 
Act. This prayer was allowed by the 
learned Munsif and the only point for 
determination before the trial Court was 
whether the plaintiff's vendor was a tenant 
or had only bankar right in the disputed 
lands. The learned Munsif on a considera- 
tion of the entire evidence gave judgment 
in favour of the defendant and dismissed 
the plaintiff's suit. An appeal was, there- 
after taken by the plaintiff to the lower 
Appellate Court, and the learned Judge 
has reversed the decision of the trial Court 
and has decreed the plaintiff's suit. Hence 
the present second appeal by defendant 
No. 1. 

The first point urged by the learned 
Advocate for the appellant is that the 
judgment of the lower Appellate Court is 
not a proper judgment of reversal. This 
contention must prevail. It appears 
that as regards plot No. 2, there wasa 
definite finding by the trial Court that 
the Meas of Sansar are in possession of 
jack-fruit garden and clutivable lands in 
plot No. z, and that the plaintiff made 
no, attempt to show that his predecessors- 


UMASUNDARI DASI V. PRAFULLA KUMAR MONDAL (CAL.) 


159 10 


in interest were ever in possession of the 
lands in the said plot. The learned Judge 
further does not appear to have considered 
properly the finding of the trial Court as 
regards the nature of possession exercised 
by the plaintiff, the defendant and the 
superior Malik. Again it appears that 
the plaintiff relied upon a decree in a rent 
suit which was obtained at a time when 
plaintiff was the gomastha of defendant 
No. 1. The trial Court found the decree 
to be a fraudulent decree and one of the 
reasons given by the trial Court is that 
in that suit part of the rent which was 
previously paid was also claimed. In 
reversing the finding of the trial Court 
on this point the learned Judge has not 
taken into consideration this fact at all. 
I am clearly, therefore, of opinion that 
there had not been a proper hearing of 
the appeal by the lower Appellate Court. 
The next point urged by the learned 
Advocate for the appellant is that the 
findings of the lower Appellate Court are 
not sufficient to give the plaintiff a decree. 
It is urged by the learned Advocate that 
even if the plaintiff's vendor had a tenancy 
right, unless the plaintiff succeeds in show- 
ing that sucha tenancy was transferable 
without the consent of the landlord, the 
plaintiff is not entitled to get a declara. 
tion of his right to the property as against 
the defendant who is admittedly the land- 
lord under whom the plaintiff claims the 
tenancy right. I have already stated that 
inthe plaint originally there was a prayer 
for a declaration that the plaintiff has got 
kayami mokarari rayati right, In order 
to avoid the objection under s. lll, 
Bengal Tenancy Act, this prayer was 
expunged. In view of the fact that the 
plaintiff's case is that he is a purchaser of 
some tenancy right, this suit cannot be 
disposed of unless the nature of that ten- 
ancy is determined, This aspect of the 
matter was overlooked by the trial Court 
and was also overlooked by the learned 
Judge. In order to dispose of this suit 
finally it is necessary that the question 
of the nature of the tenancy of Dhan 
Krishna Jas must be decided in this suit. 
The result, therefore, is that this appeal 
is allowed, the judgment and decree of 
the lower Appellate Court are set aside, 
and the case is sent back to the lower 
Appellate Court for re-hearing of the 
appeal. The learned Judge is directed 
(1) to decide the question whether the 
plaintiff's | predecessor-in-interest Dhar 
Krishna Jas was a tenant or he had merely 
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bankar right to the disputed lands on the 
evidence which is already on the record, 
(2) to decide the question whether Dhan 
Krishna had a transferable right in the 
disputed lands, that is, a right which was 
transferable without the consent of the 
landlords, after admitting in evidence the 
Record of Rights which has been published, 
and after taking such evidence as the 
parties may desire to adduce on the point; 
(3) to come to a finding on the question 
of maintainability of the suit under s. 42, 
Specific Relief Act. As the plaintif 
amended the plaint by striking out the 
prayer for declaration of his alleged kayami 
mokarari right to the disputed lands, he 
must pay costs to defendant No. 1 incurred 
by her in the lower Appellate Oourt as 
well as in this Court within a fortnight 
from the date of the arrival of the record 
in the lower Appellate Couri; in default, 
the plaintiff will not be entitled to adduce 
any evidence and the defendant 
will be entitled to realise the 
same by execution. Further costs will 
abide the result. The appellant is allowed 
to take back the copies of the Record 
of Righis which were filed by her in this 
Court. 

Henderson, J.—I agree. . 

D. Case remanded. 


—_ 


_ LAHORE HIGH COURT 
First Civil Appeal No. 1253 of 1934 
May 16, 1935 
Tex UHAND AND OURRIR, JJ. 
GOKAL OHAND LAMBA AND OTHERS— 
PLAINTIFFS - APPELLANTS 
versus 
QANDHARA SINGH AND OTHERS— 
DEFENDANTS — RESPONDENTS 
Mortgage—Merger—Mortgagee purchasing equity of 
redemption—Effect—Purchase made in benamidar’s 
name—Intention to keep alive mortgage, if can be 
a ee of Property Act (1V of 1882), 


JA mortgagee purchasing the equity of redemp- 
tion stands in the place of the original mortgagor 
«and his mortgagee rights merge in the proprietary 
mtights and become extinguished, Merely because 
mhe purchase is made inthename of a benamidar, 
g mortgagee cannot claim that he intended to 

sep the mortgage alive. 

[Oase-law discussed. | 

. O. A. from the decree of the Senior 

‘Sub-Judge, Jhelum, dated May 30, 1934. 

Messrs. M. L. Puri and Amar Nath Chona, 
wor the Appellants. 

Messrs. Shamir Chand and Qabul Chand, 
Mor the Respondents. 
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Currie, J.—Plaintiffs, Gokal Chand, and 
Bishan Das sued for recovery of Rs. 5,750 
on the basis of a mortgage executed by 
defendants Nos. 1 to 3. Originally, the 
trial Court passed a preliminary decree and 
subsequently a final decree followed. On 
appeal the High Court in the order dated 
March 27, 1933, remanded the case for re- 
decision on the ground that the trial Court 
had not dealt with the plea raised by de- 
fendants Nos. 1 to 3, that defendant No. 4, 
Sardari Lal, was a benami purchaser on 
behalf of the plaintiffs and therefore the 
plaintiffs were not entitled to sue on the 
basis of the mortgage. ` 

The facts may be briefly stated: On 
September 1, 1923, defendants Nos. 1 to3 
mortgaged a house in favour of Bishan 
Das, plaintiff for Rs. 2,000. Subsequently 
by another mortgage dated September 12, 
1923, Ladha Singh, defendant, alone mort- 
gaged the same house for a further Rs. 300 
in favour of Bishan Das. On January 4, 
1924, Ladha Singh mortgaged his share 
in the house and certain rights in 
agricultural land to Gokal Chand, plaintiff, 
brother of Bishan Das, Subsequently, one 
Ghanshyam Das in execution of a money 
decree against Ladha Singh attached the 
house. Gokal Chand objected and all that 
was sold was the equity of redemption. 
This was sold on November 20, 1925, to 
defendant No. 4, Sardari Lal. The de- 
fendants’ position was that Sardari Lal 
was a mere benamidar on behalf of the 
plaintiffs. The trial Court has held that 
thisis so. There is ample evidence to sup- 
port that conclusion particularly in the 
shape of Sardari Lal’s account as main- 
tained in the books of the plaintiffs. Mr. 
Puri indeed has not seriously attempted 
to contest the finding, which must be ac- 
cepted as correct. 

It may be noted here that the plaintiffs 
alleged that there had been an oral sale of 
his mortgagee rights by Bishan Das in 
favour of Gokal Chand. No clear finding 


. was recorded on this point by the learned 


Senior Subordinate Judge though it is 
clear that his view was that this transac- 
tion has not been established, as admittedly 
in all other respects the two brothers were 
joint. No evidence in the shape of accounts 
has been produced in support of the alleged 
transaction which is not admitted by the 
defendants. In my judgment it must be 
held that no such transaction has been 
proved and that the mortgages were for the 
benefit of the joint family of the brothers 
Bishan Das and Gokal Chand, There is 
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therefore, no force in the argument that 
Gokal Chand alone was the owner of the 
mortgagee rights while the equity of re- 
demptiom had been purchased on be- 
half of the joint Hindu family by the 
benamidar Sardari Lal. 

The Senior Subordinate Judge came to 
the conclusion that by virtue of the doctrine 
of merger, the plaintiffs’ rights as mort- 
gagees has been extinguished on their 
purchase of the equity of redemption 
through their benamidar Sardari Lal though 
he thought that the fact that the purchase 
had been effected benami might have been 
due to a desire to keep the mortgage alive. 
Mr. Puri argues that the provisions of s. 10], 
Transfer of Property Act, as it stood be- 
fore amendment by Act XX of 1929, 
should be applied in the case. His argu- 
ment is that there was an implied intention 
to keep the mortgage alive and that in 
any case the plaintiffs were entitled to 
claim that the mortgage be kept alive as 
such continuance would be for their benefit. 
He cited Sonaulla Karikar v. Abu Sayad 
Mohamad Ismail (1). On the other hand, 
Mr. Shamair Chand cited a number of rul- 
ings, viz. Gobind Sarup v. Kuldip Singh 
(2), Lakhmi Chand v. Partab Singh (3), 
Laxman Ganesh v. Mathurabai Narain (4), 
Bhawani Kumar v. Mathura Prasad (5), 
Sri kam v. Ramji Das (6), Arumuga 
Sundara v. Narasimha Iyer (1), Rajah of 
Kalahasti v. Prayag Dosjee Varu (8) and 
Munna Lal v. Munna Lal (9). He contend- 
ed that on the purchase ofthe equity of 
redemption the mortgagee rights had 
merged in the proprietary rights and had 
thus been extinguished. 

The law on the question of merger iu 
this Province appears to be well-settled. It 
may be remarked that it is the doctrine 
underlying s. 101, Transfer of Property 
Act, that is to be applied and not the exact 


(1) 57 0474; 126 Ind. Cas. 413; A I R 1930 Oal. 
530; Ind, Rul. (1930) Cal. 733. 

(2) AIR 1924 Lah. 377; 73 Ind. Vas, 764. 

(3) AI R1930 Lah. 620; 128 Ind. Oas. 296: 31 P L 
R446; 12 Lah. L J 56. 

(4) 38 B 369; 23 Ind. Oas. 121; A IR 1914 Bom. 25; 
16 Bom, LR 26. 

(5) 40 O 89; 16 Ind. Cas. 210; 39 I A 228; 160 W 
N 985; 23 ML J 311; 12ML T 352; (1912) MW N 
244; 14 Bom. LR 1046; 160 LJ 606 (P O) 

(6) 59 P R 1909; 2 Ind. Oas. 949; 86 P L R 1909; 94 
P W R 1909. 

(7) 29M LJ 583; 29 Ind. Oas. 916; AIR 1916 
Mad. 875; (1915) M WN 397; 2 L W 342; 18M LT 

(8) 30M L J391; 35 Ind. Cas. 224; A 
Mad. 336; (1916) 2M W N92, per BA 

(9) 3 27; 23 Ind, Cas, 559; AI R 191 
63; 12AL J457. eee 
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terms of the section. In reality, the amend“ 
ed section has merely clarified the position 
under the previous wording as interpreted 
by the Courts. Mr. Puris argument to 
the effect that the purchase was made in 
the name of the benamidar shows the in- 
tention to keep the mortgage alive has no 
force. There are many reasons which might 
have led to the purchase being made 
benami. His argument that the personal 
liability of the mortgagor still exists as the 
present value of the property might be 
less than the amount of the charge sub- 
ject to which the house was sold at auction 
does not impress me. It is obvious that no 
one in his senses would spend further 
money in the purchase of the equity of 
redemption of a house on which his own 
charge exceeded the market value. Mr. 
Puri has not been able to cite any case in 
the least parallel to the proposition which 
he now attempts to support. The princi- 
ple underlying the doctrine of merger was 
well expressed in Sri Ram v.Ramji Das (6) 
where Rattigan, J., remarked: 

“A man cannot have a mortgage in his favour over 
his own property, apart of course from those cases in 


which a man may keep alive a mortgageas protection 
against other incumbrancers.” 


In other words a man cannot be his own 
creditor and cannot sue himself. The 
plaintiffs by virtue of the purchase stand 
in the place of the original mortgagors and 
can have no right to sue on the basis of 
the mortgage. I would, therefore, uphold 
the finding of the trial Oourt and dismiss 
the appeal with costs. 

Tek Chand, J.—I agree. 

N. Appeal dismissed. 


MADRAS HIGH COURT 
Second Oivil Appeals Nos. 1181 of 1931 
and 38 of 1932 
September 10, 1935 
Stone AND PANDRANG Row, JJ. 
BASUDEVA DOSS—DEFENTANT— 
APPELLANT 
VETSUS 

Sree Sree Sree CHANDRA CHUDAMANI 

AND ANOTRER— PLAINTIFFS—RESPONDENTS 

Madras Estates Land Act (I of 1908), s. 3 (11) (a) 
—'‘Rent’, meaning of—Fees charged for cosis of 
collecting rent, whether can be recovered as rent. 

Fees charged by the landlord over and above the 
rent for the cost of collecting the rent and not 
shown in the Record of Rights orin any pattah 


either issued by the landlord or by the Land 
Settlement Officer cannot be deemed to be ‘rent’ 
within the extended meaning of that term as 


defined in s. 3 ofthe Madras Estates Land Act and 
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such fee cannot be recovered in view of the 
visions of s. 143 of the said Act. 

The words “payable by the ryot as such” in 
8, 3 (11) (@)are fundamental and the fee which is 
recoverable as rent must be payable not merely with 
rent and by the ryot, but by the ryot as such, that 
is, it must be payable by him as an incident of 
his holding. It must further be payable by 
him to the landlord, Venkata Perumala Rajah v 


pro- 


| Ramuda (4), Shankarachari Swamiar v. Varada 
Pillai (5), Lakshmanna v. Appa Rao (6), Aruna- 
chalam Chettiar v, Mangalam @), Karri Peddi 


Reddy v. Receiver, Nidadavolu and Modur Estates 
(8), Sundaram Iyer v. Theetharappa Mudaliar (9), 
Mahant Prayag Dossjee v. Venkama Naidu (10), 
and Devanai v, Raghunatha Row (11), referred to, 

S. O. A. against the decrees of the District 
Court of Ganjam in A. S. Nos, 277 
and 233 of 1928, preferred against the 
decrees of the Court of the Sub-Collector 
of Berhampore Division in O. S Nos. 352 of 
1927 and 15 of 1927, respectively. 


i Mr. B. Jagannadha Das, for the Appel- 
ant. 

Mr. C. 8. Venkatachariar, for the Res- 
pondent. 


Stone, J.--These second appeals 
raise a point of some difficulty, viz., whe- 
ther fees charged over and above the rent 
for the cost of collecting rent and not. shown 
in the Record of Rights or in any pattah 
either issued by the landlord or by the land 
settlement officer can be deemed to be 
‘rent’ within the extended meaning of that 
term as defined in s. 3 of the Madras 
Estates Land Act. If it is not, then such 
fee cannot be recovered it being struck at 
by s. 148 of the said Act. 

The Sub-Collector has said that ‘there 
seems little doubt that this is a customary 
and established payment.’ The District 
Judge has adopted that statement, It is 
said that is a finding of fact that should 
not be disturbed in second appeal. 

The Sub-Oollector relying on points of 
law derived from Chap. XI, of the Estates 
Land Act has disallowed this part of the 
Claim. The District Judge has allowed it. 

The principle question arises under s. 3 
(11), (a), 8. 3 (ii) defines ‘rent.” Section 3 
(l!) (a) includes for the purpose of 
certain sections certain payments which 
apart from this statutory inclusion would 
not be ‘rent.’ The material words of s. 3 
(11) (a) are as follows:— 

“any fee or sum payable by a ryot as such in 
addition to the rent due..... ...... according to law or 
usage having the force of law...... ......” 

The question of what these words include 
have been considered by the Courts in a 
number of cases. I puton one side cases 
under the Bengal Act such a Mahomed 
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Fayaz Chowdry v. Jamoo Gazee (1) and 
Radha Charan Ray Chowdry v. Golak 
Chandra Ghose (2). Apart from the fact 
that those cases would appear to be in con- 
flict with a later decision of the Privy 
Council in Sri Chatira Kumari Devi v. 
Broucke (3), they are concerned with a 
different act. Ido not think it could be 
seriously contended that a charge for col- 
lecting rent (as here) can be regarded as 
“actual rent.” Nor can it be regarded as 
‘rent’ in the sense as defined in s. 3 (11), 
4. e. apart from s. 3 (11) (a). Ifit were so 
regarded then this claim would fail because 
the rent has been settled and does not 
include these charges. See ss. 168 and 176. 

There remain a number of cases that 
are concerned with charges similar to these. 
The nearest to this case are those concerned 
with the so-called ‘stationery charges,’ 

The line of cases begins with an un- 
reported decision ofa Bench composed of 
the then Chief Justice Sir Arthur Collins and 
Benson, J. (S. A. No. 56 of 1896). The fee 
in question there was one called “Sadar- 
ward.” I quote from the judgment :— 

“The payment forSadarward is a reasonable fee 
to cover the expenses of preparing the pattahs each 
year. It has been entered in the pattah and has been 
paid for at least 30 or 49 years by the tenant along 
with the rent. The inclusion of such a fee in the 
pattah is contemplated bys. 4 of the Rent Recovery 
Act, and the long continued payment of it raises a 
strong presumption of a contract between the parties 
that the fee should be paid.” 

In Venkata Perwmala Rajah v. Ramudu 
(4), question (inter alia) was whether 
Sadarward (a charge for stationary) 
cus:omarily paid along with the rent for a 
long number of years was to be treated as 
‘reni.’ The only part of the judgments 
dealing with this point is to be found 
at p. 90*. It is as follows:— 

“Tam prepared to follow the decision in Second 
Appeal No. 57 of 1895 and to hold that Sadarward., 
~. forms part of the rent of the lands and (is) not (an) 
additional illegal case." 

See Shankarachari Swamiar v. Varada 
Pillai (5), a fee payable to the Village 
Accountant was allowed. The learned 
Judge, (Subramania Iyer, J.) observes: 

“ According to the immemorial custom of the 
country, these fees are generally payable out of the 
produce of the land, and in the majority of cases, it is 
the landlord that has to collect and pay them over 

(1) 8 O 730 . 

(2) 31 O 834: 8O WN 529, 

(3) 54M LJ 293; 106 Ind. Oas. 571; AT R 1997 P 
O 250;8 P LT 813; ILT 40 Pat.1;47 OL J 90; 
320 WN 260; 26 AL J 19; 541 A 432;7 Pat. 134; 
27 L W 736 (P O.) 

. (1)39 M 84; 27 Ind, Oas. 688; AI R1915 Mad 1022; 
28 M L J 81; (1915) M W N 132; 17 ML T 129, 
(5) 27 M 332at p. 336. 


*Page of 39 M.—|Ed.] 
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to the servants concerned. Though not rent in the 
gense in which he could appropriate them himself 
in so far as their recovery is concerned, that they 


pattah of the amount and nature of the rent ‘including 
any fees or charges 
established usage’.” 

This it will be observed is a decision 
under the old Rent Recovery Act. That 
Act is differently worded from the present 
‘Act. Section 4 deals with what the pattahs 
may contain and by implicatiom makes it 
clear that a fee customarily paid and 
which may be and is included in the pattah 
may be recovered in addition to the rent. 
There is nothing requiring such fee to be 
pa able by the ryot as such. Lakshmanna 
v, Appa Rao (6), is also under the old Act 
and decides merely that a pattah is not 
inseparable by reason of its providing for 
the payment of fees to village artisans when 
such fees are customary and are included 
inthe pattah. It bases the obligation on 
contract. Arunachalam Chettiar v. Manga- 
lam (7), is a case when the fee levied was 
a charge for supervising the harvest. It 
was heid that it was a charge payable by 
ae ryot assuch and fell within s. 3 (11) 
(a). ; , | 

In Karri Peddi Reddy VY. Receiver 
Nidadavolu and Medur Estate (8), it was 
held that fees collected for payment to the 
karnam in lieu of salary can be included in 
the pattah under the power conferred by 
s. 51, and when so included, are fees to be 
included in the term rent for the purposes 
of s. 148. 

It is said that this line of authorities is 
conclusive of the point now in debate. It 
is also urged that such cases as Sundaram 
Tyer v. Theetharappa Mudaliar, 40 Ind. Oas. 
. 159 (9) and Mahant Prayag Doss Jee v. 
Venkama Naidu (10), show that a contract 
to pay should be implied from a long con- 
tinued practice of paying. 4 

I propose to consider these contentions. 

It will be noticed that three of the above 
decisions are decisions under the old Rent 
Recovery Act. Another purports, simply to 
follow one of those decisions as though no 
change whatever had occurred in the law. 
This group includes all the cases that are 
similar to this case on the facts. Most of 
these cases turn cn the fact that the fees in 

(6) 17 M 173. 

(7) 40M 640; 35 Ind. Cas. 329; AI R 1917 Mad. 


699° 20M LT 70; 4L W 37; 31ML J 168. 
: 30 Ind. Oas. 529 (1); AIR 


(8) 1 

1916 Mad. 674; (1915) M WN 605. 
(9) 40 Ind. Cas. 159; A I R 1918 Mad, 1055. 
10)7 L W 477 at p. 478; 44 Ind. Oas. 641; 23M L T 


197; (1918) M W N 346. 
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question were included in the pattah and 
are payable with the rent. Not one, except 
Arunachalam Chettiar v. Mangalam (7), 
where the nature of the fee and the facts 
of the case were different from the facts 
here, considered the words ‘payable by the 
ryot as euch’ ins. 3 (11) (a). 

These words in our opinion are funda- 
mental. As we pointed out in Devanat vV. 
Raghunatha Row, 13 Ind. Cas. 298 (11), even 
under the old Act the fee must be payable 
along with the rent. It must be one that 
has been made an incident of the tenure. 
Now under the Act as it stood at all 
relevant times, it is clear that the fee must 
be payable not merely with the rent and 
by the ryot but by the ryot as such, i. e., it 
must be payable by him as incident of 
his holding. 

It further must be payable by him and 
payable by him to the landlord before 
the landlord can claim it. I have sought 
in vain to find here on what ground the 
alleged obligation is based. Counsel 
urged custom, There is no finding of a 
legally binding custom and I do not know 
how acustom could grow up even in 60 
years between a landlord and his tenants 
which legally bind the tenants to pay, say 
double rent, as a consequence of the bind- 
ing force of the custom. I can understand 
its being said, as it has been said in 
several of the cases cited, that a contract 
can be implied from a long continued usage 
when the term in question is included in 
the patiah. But that is not found here and 
is not, as I understand it, argued here. It 
is not said the obligation to pay is based 
on a contract to be implied from long con- 
tinued usage and it would be difficult to 
imply such a contract in the circumstances 
here present. Many of the receipts given 
do not include this charge. The entries in 
the books relating to this fee are in a differ- 
ent ink and, therefore, presumably made at 
a different time from the entries relating 
to the rent. The fee is not entered in any 
pattah. The pattah as settled by the Settle- 
ment Officer does not include this fee. 

That latter point also raises 2 doubt ae 
to whether these payments were to be 
made, or were made at the same time as 
the rent or were to be made to the landlord 
or merely to the landlord’s servants for the 
benefit not of the landlord but of the 
servants. 

Tt is also a most material fact that here 
and there have been disputes as to thi 


(11) 18 Ind. Oas. 298 (2); 13M LT 351; (1918) b 
W N 886. i 
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obligation to pay this fee or percentage and 
that at the time of the settlement cf rents 
these feas were not entered, as they should 
have been entered were they to be included 
in the term ‘rent’ as required by s. 165. 
The last point has not in our opinion the 
great weight given to it by the Sub- 
Oollector for the reasons given by the learn 
ed District Judge, but it goes a very long 
way to show that even ths landlord did not 
regard this as a fee payable by the ryot 
as such. 

It is, indeed, difficult for me to see how 
a charge for collecting rent can be regard- 
ed as a payment payable by the tenant as 
tenant. It was urged by Counsel that the 
act imposes on the ryot the obligation to 
go to the landlord and pay him. A picture 
was drawn of a kindly landlord saving the 
tried legs of his ryots by sending his 
servant to collect, the landlord, of course, in 
consideration of that service, making a 
charge for collection. Let it be so. What 
does this amount to. It amounts to a col- 
lateral contract that for the service of send- 
ing a collector to collect the rent the ryot 
will pay asum of money. Apart from the 
fact that there is no finding that any such 
contract was made, and assuming it was 
made, the money payable under such a con- 
tract would not be payable by the ryots 
as ryot but by the ryot as being a party to 
that contract which contract has nothing 
whatever to do with tenure. 

In my opinion, therefore, these appeals 
succeed and the judgment arrived at by 
the Sub-(ollector should be restored though 
for reasons other than those given by him. 
The appellant is entitled to his costs 
throughout in each case. 

Pandrang Row, J.—I agree that the 
fee in question is not rent and that the 
appeals should be allowed. 

4. Appeals allowed. 


_ RANGOON HIGH COURT 
Oivil Miscelaneous Appeal No. 53 
of 1935 
July 23, 1935 
Pacer, O. J. AND Mya Bo, J. 
BURMA OIL Co., LTD. - APPELLANTS 
versus 
MA HMWE YIN AND ANOTHE: 
— RESPONDENTS 
Workmen's Compensation Act (VIII of 1923), s. 3 
—Accident must not only occur “in the course of” 
but also “out of” employment—Servant going to duty 
much before time and selecting route to his con- 
enience—Servant bitten by snake on way—Death on 
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that account—Held, accident did not occur in the 
course of orout of employment. 

In order to come within the statute an accident 
must notonly occur “in the course of,” thatis to 
say, during actual employment, but in addition 
must arise “out of” it. In other words, there is 
required to be shown something in the nature ofa 
casual relation between the accident and an order, 
expressed or implied, given by the employer. The 
words “out of” necessarily involve the idea that 
the accident arisesout of a risk incidental to the 
employment as distinguished from a risk common 
to all mankind, although the risk incidental to the 
employment may include a risk common _ to all 
mankind. A workman is said to be acting in 
course of employment when he is doing something 
in discharge of a duty to his employer, directly 
or indirectly, imposed upon him by his contract 
of service, 

Where a servant who could come to his work by 
three different routes leading to his place of duty, 
chose for his own convenience one way, starting 
for his place of duty much before the usual 
time and onthe way was bitten by a snake and 
died: 

Held, that the accident did not occureither in 
the course of or out of hisemployment and he was 
not entitled to any compensation. 

(English Case-law discussed.) 

C. Misc. A. against an order of the Oom- 


missioner of Workmen's Compensation, 
Yenangyaung, dated February 5, 
1935, 


Mr. Paget, for the Appellants. 

Mr. Chan Htoon, for the Respondents. 

Page, C. J.—This is an appeal against 
an award of compensation by the Com- 
missioner for Workmen's Compensation at 
Yenangyaung. Maung E. Maung was 
drilling cooly employed by the Burmah 
Oil Co. Ltd., at well No. 2765. The 
appellant Oompany provides quarters at 
Khangore for certain members of the staff 
who wish to live there. Khangone is situ- 
ated about four miles from well No. 2765. 
There are three routes by which Maung 
E Maung could have made his way from 
Khangone barracks to well No. 2765, 
and the Company knew that each of these 
routes was used at their election by em- 
ployees of the Company living in Khang- 
one barracks. On June 28, 1934, Maung 
E Maung left Khangone barracks about 
7 o'clock in the evening in order to allow 
ample time to reach the well before 
11-30 p.m. when he had to present himself 
for duty. The route that Maung E Maung 
selected was not the shortest of the three 
routes but it passed through Twingon 
village, and Maung E Maung selected that 
route because he wished to have a com- 
panion with him on his way to the well. 
The two men left Twingon village on foot 
about 8 P. m., and when they had walked 
about a mile from the village Maung E 
Maung was bitten by a snake and lost hig 
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life. Upon those facts the Oommissioner 
has held that Maung E Maung’s mother 
and widow are entitled to compensation 
from the appellant Company. The ques- 
tion that falls for determination is whether 
in so holding the Commissioner misdirect- 
ed himself in law asto the meaning and 
effect of the words “arising out of and in 
the course of hiseroployment” in 8. 3 (1), 


Workmen’s Compensation Act (VIII of 
1923). In Charles R. Davidson & Co. v. 
iets (1), Lord Haldane pointed out 
that : 


“In order to come within the statute an acei- 
dent must not only occur ‘in the course of, that 
ig to say, during actual employment, but in 
addition must arise out of it. In other words 
there is required to be shown semething in the 
nature ofa casual relation between the accident 


and anorder, expressed or implied, given by the 
employer.” 

And Lord Dunedin added : 

“Tt igobyious thet the addition of the words 


‘and in the course of are meant in some way either 
to qualify or 
My own view is that they do the latter. It is 
in one sense difficult to imagine that there could 
be any injury held as arising out of the em- 
ployment which would not also bein the course of 
the employment. But it may well be that the deter- 
mination of the questicn whether at the moment of the 
injury the workman was in the course of the 
employment may go to solve the question of 
whether the injury arose out the employment. 
Let me instance the case of the domestic servant 
who ig run over in the street, Given but the 
two facts that the man is, e.g. a butler, and 
that he is run over inthe street, you would not be 
able to decide whether the injury arose out of the 


employment or not. The facts are consistent 
with either supposition. But given the further 
fact that either (1) he hes been sent by the 
master on a message, or (2) that he is enjoyiug 


an evening out, then you can determine, whether 
he is in the course of his employment or not 
and from that, if being run over is one of the 
inherent dangers of the street, you will be [able 
to determine whether the injury arose out of 
the employment or not.’ 

In Pierce v. Provident Clothing and Sup- 
plying Co., Ltd. (2), at p. 10094 Buckley, 
L. J. observed that : 

“The question whether the accident is the result 
of a risk to which all mankind are more or less 
exposed is in my judgment not an exhaustive 
test of the question whether or not the accident 
arises out of the employment. The words ‘out 
of necessarily involve the idea that the accident 
out of a risk incidental to the employment. An 
accident arises out of the employment 
results from a risk incidental to the employment 
as distinguished from a risk common to all man 
kind, although the risk incidental to the employ- 
ment may include a risk common to all man- 
kind. Take the case of a railway accident, It is 


(3) (1918) A O 304; 87 LJP 058; 34T LR 213; 
118 LT 451. 

(2)(2911) LK B 997;80 LJK B &831;27T LR 
299; 104 D T473. - 

*Page of (1911) 1 K. B.—|Ed.] 
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scarcely too much to say that eyerybody travels 
by railway. But a railway guard is exceptionally 
exposed to the riskof 8 railway accident because it is 
his duty during his employment to be continuelly 
upon the train and exposed to possibilities of col- 
lusion, derailment, and the like. His employ- 
ment involves that he shall run daily and hourly 
a risk which a passenger runs occasionally, A 
railway guard who ig injured or killed ina 
railway accident suffers from an accident arising 
not only in the course of but out of his em- 
ra 


t . 
ee ‘Parker y Owners of Ship Black Rock 


(3), ab Pp. 739* Lord Wrenbury pointed 
out further that 


sufficient that 


ld show employment he 
nan have been at the scene of the accident, 
He must do more he must show that 


it was the employment 
place of the accident ; 


and agaln ie 

wae man was doing an act which ‘under the 
circumstances he had to do, but he was not 
doing an act which he owed to his employer 
the duty to do, and between those two things it 
appears to me rests the ground upon which 
this case isto be decided. It appeara to me that 
this accident did not arise out of his employment 
that it did not result from any obligation which 
had to be satisfied in order for him to perform the 


duty of his employment 3 


Now, the Commissioner has found that 
there were three alternative routes to the 
well, and that Maung E Maung elected for 
his own purposes to take the green route 
past Twingon village. ‘There was no 
obligation upon him to follow that route, 
He might have made his way to the well 
in any manner he chose, and if he had 
taken one of the other tracks he would 
not have committed any breach of duty. 
He wasemployed as a drilling cooly at 
ihe well, and until he presented himself 
for duty at 11-30 he was his own 
master. The green route is a public high 
way that is used by alland sundry. Ne 
doubt in the circumstances found by the 
Commissioner it was in consequence of hie 
employment that Maung E Maung happen- 
ed to be at the spot where he was bitten 
by the snake at Lhe time when the accident 
occurred, but he was not there in fulfil 


“In order to 


ment of any duty which he owed to the 
appellant Company. He was there because 
he wished to make his way to the oi 


well with his friend asa companion ir 
order that he might earn the pay whicl 
would come to him through working a 
the well. Maung E Maung,like any othe: 


(3) (1915) A © 725; 84 LJ KB 1373; 31TL I 
433; 59 S J415; 13L T 515. 


“Page of (1915) A. O.T Ed] 
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employee, was obliged toreach the place 
where he was employed to work, but he 
was nomore obliged tobe atthe place 


where he met with the accident by reason 
of his contract of service than, for ex- 
ample, any clerk employed to work in 
Fraser Street, Rangoon, is fulfill- 
ing part of his duty to his employer 
if on his way to work he bap- 
pens to be in Sule Pagoda Road where 
he isknocked down by a tram car. 

Again, if he had left Khangone at 10 
P. M., he would have been in time to ‘click 
in’ at the well at 11-30; but he chose for 
his own convenience to leave the barracks 
at 7 o'clock. He did so because he was 
his own master, and was doing what he 
wished to do for his own purposes, and 
not because he was directed to dosoor 
pursuant to any obligation under his con- 
tract of employment with the appellant 
Company. 

I am further of opinion that the accident 
which caused the death of Maung E Maung 
did not arise ‘out of’ his employment upon 
another ground. Assuming—contrary to 
the fact—that when Maung E Maung was 
bitten by the snake he was fulfilling an 
obligation that it was his duty to perform 
under his contract of service, no doubt in 
such circumstances the accident would 
have arisen ‘in the course’ of his employ- 
ment, but it does not necessarily follow 
that it would also have arisen ‘out of’ his 
employment. Under the Workmen’s Com- 
pensation Act, an employer is nct liable to 
pay compensation in respect of every 
injury that a workman may suffer in the 
course of his employment, but only in 
respect of such injuries as are the result 
of risks incidental to his employment. 
An employer is not liable to compensate 
a workman for an injury that has been 
caused by reason of the workman being 
exposed to risk to which all persons who 
happened lawfully to be present at the 
time and place of the accident would be 
subjected, unless the workman at such 
time and place was exposed to an excep- 
tional risk of sustaining the injury by 
reason of the work which he way engaged 
by the employer to carry out. 


In my opinion it is obvious that the snake 
bite which caused Maung E Maung’s 
death wasa misfortune that might have 
befallen any person who happened to be 
passing lawfully along the green route on 
the night in question. It was a public 
highway, and a snakeis no respecter of 
persons, 
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In Andrew v. Failsworth Industrial 
Society, Lid. (4), a claim for compensation 
was made by the widow of a bricklayer who 
was killed by lightning while working on 
a scaffolding ata height of about 23 feet 
from the ground. Collins, M. R., citing 
the judgment of the County Court Judge, 
observed : 

“Was the man exposed to something more than 
the normalrisk which everybody, so to speak, incurs 
at any time and in any place during a thunder- 
storm ? We know that lightning is erratic, and pos- 
sibly no position or circumstances can afford absolute 
safety. But if there is under particular circumstances 
in a particular vocation something appreciably and 
substantially beyond the ordinary normal risk which 
ordinary people run, and which is a necessary 
concomitant of the occupation the man is engaged 
in, then I am entitled to say that the extra danger 
to which the man is exposed is something arising 
out of his employment, and if, in [consequence of 
that extra danger, a fatality occurs, Iam entitled 
to say that thesection applies, and the applicant is 
entitled to recover.” 


Craske v. Wigan (5), was an interesting 
case in which the applicant, who was a 
lady’s maid to the respendent’s wife and 
sewing-maid to her children, between 8-30 
and9 P. M. on a June evening was 
sitting in the nursery. The windows 
were open,and a cockchafer flew into the 
room. The applicant threw up her hand 
to ward off the cockchafer, and in so 
doing struck her right eye-ball a violent 
blow as the result of which she suffered 
permanent injury. In that case it was 
held that, although the accident arose ‘in 


_the course’ of the applicant’s employment, 


it did not ‘arise out’ of her employment as 
the respondent's maid. Cozens-Hardy, 
M. R, stated that: i 

“It seems to me that that was a risk in no way 
incidental to theemployment of a lady's maid. 
She was not placed by reason of the employment 
in a position of any special danger. The incursion 
of a cockchafer through an open window intoa 
room where there is a light isa risk common to all 
humanity, and it is altogether impossible to say 
that the alarm caused to the applicant by the flight 
of the cockchafer, followed by her putting her 
thumb into her eye, was something which arose out 
her employment.” , 

Upon the same ground it was held in 
Warner v. Couchman (6) that a journeyman 
baker, whose right hand and arm became 
frost-bitten while driving on his rounds 
in his employer's cart on a cold day, was 
not injured by an accident arising out of 
his employment. Again in Leach v. Oakley 
Street & Co. (T), a sailor returning from 

(4) (1904)2 K B 332; 73L J K B 510;20T L R 
429: 52 W R 451; 90 LT 611. 

(5) (1909) 2 K B 635; 78 LJ KB 99%; 25 T LR 
682; 53S J 560; 101 LT 6. 

(6) (1911)1 K B 351; 80LJ K B 526. 

(7) (911) 1 K B 523; 80 L J KB 313;27 TLR 
324; 55 SJ 124; 103 L T 778. 
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his ship from leave on 
water over the quay side. In that case 
Fletcher Moulton, L. J., with whose judg- 
ment the House of Lords agreed Kitchenham 
v. Owners of SS. Johannesburg (8) observed 


that: f 
«A seaman would be perfectly entitled to occupy 


his hours of leisure in plying leapfrog or sky-larking 
if he did not thereby break any rules. But an 
accident that occurs tohim through his so doing 
might not be an accident arising out of his employ- 
ment, Similarly if a seaman went on shore in his 
hours of leisure withleave and got injured in the 
traffic, that would not be an accident arising out 
of his employment. By going on shore with leave 
the seaman does not interrupt the course of his 
employment, but any accident that occurs during 
the period of his being on shore is generally, if not 
necessarily, due to a danger to which he is exposed 
as a member of the public, and not as one of the 
crew of the ship, and, therefore, is one which does 


not ‘arise out of his employment.” 

See also Astley v. R. Evans & Co., Ltd. 
(9). a 
In the present case, therefore, in my Opl- 
nion the fatal accident to Maung E Maung 
did not ‘arise out of’ his employment, both 


shore fell into the 


because atthe time when he was bitten 
by the snake he was not doing an act 
which he was under an obligation to do 


by reason of his contract of service with 
the Burma Oil Co., Ltd., and also because 
the accident was the result of a risk com- 
mon to everyone who happened to make 
use of the highway along which he was 
walking, and was not due to any excep- 
tional risk which he ran as the result of 
performing his duties as an employee of 
the appellant company. I am also of 
opinion that in the present case the accident 
was not one arising ‘in the course of 
Maung E Maung’s employment with the 
Burma Oil Co., Ltd. In Leach v., Oakley 
Street & Co. (7), Farwell, L. J.. atp. 532* 
observed that: 

“The firat question in all cases of this sort is, ‘what 
is the workman's employment.’ It may be con- 
tinuous, as thatof a sailor on a voyage, or & domestic 
servant, in either of which cases, unless and until 
the continuity is broken or suspended, any accident 
necessarily arises “in the course of the employment.” 
or it may be discontinuous, in which case the nature 
of the express employment and the incidents that 
are reasonably necessary or proper for the due per- 
formance thereof have to be taken into consideration. 
This consideration also arises when a continuous 
employment is temporarily discontinued either with 
leave or without. The employment of a minor whose 
duty it is to get coalis not confined to his work 
with the pick, but includes the reasonable and 
proper use of all matters incidental to the due 
discharge of his duty; for example the use in a 
reasonable way of means of visiting the office for 

(8) (1911) A O 417; 80 LJ Q B 1102; 27 T LR 
504; 55 S J 599; 105 L T118. 

(9) (1911) 1K B 1036. 
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his pay, or going to a proper place on the pre- 
mises to eat his dinner; he is authorised and entitled 
and therefore,employed to do all these matters, 
but when he has once left the ambitof such employ- 
ment, for example, by entering on the high road. 
(unless, of course, he has been sent by his employer 
on some business ofthe employer), his employment 
ceases, and nothing that happens to him is ‘in the 
course of his employment’: so in the case ofa 
continuous employment which is discontinued, the 
same question arises as to the point where the 
employment ceased and where it is taken up again. 
The sailor who goes on shoreon a spree, whether 
with or without leave, while away from the ship, 
is out for his own amusement, and is’ not in the 
employment of his master; his master may allow 
him to leave his work to go for a spree, but he 
cannot be said to employ him to go for a spree, 
and when the sailor returns the question arises at 
what point does he reach the ambit of his employ- 
ment.” 

In St. Helens Colliery Co., Ltd v. Hewitson 
(10), a workman lived at Maryport, some 
from the colliery at 
which he was employed, and the respond- 
ent Company provided special trains for 
the conveyance of workmen, including the 
applicant, to and from the colliery. The 
applicant in that case, while travelling 
with a pass on the railway, was injured 
through an accident. Lord Buckmaster ' 


observed that: 

“Tt seems to me difficult to say that an accident 
occurring to him in the train must bein the course 
of his employment. The workman was under no 
control in the present case, nor bound in any way 
either to use the train or, when he left, to obey 
directions; though he was where he was in con- 
sequence of his employment I do not think it was in 
its course that the accident occurred.” 

In the same case Lord Atkinson suggested 
the following test, which since 1924 has 


consistently been followed : 

“A workman is acting in the course of his employ- 
ment when he is engaged ‘in doing something he 
was employed to do’ Or what is, in other, and I 
think, better worde, in effect the same thing, namely 
when he is doing something in discharge of a duty 
to his employer, directly or indirectly, imposed upon 
him by hiscontract of service, The true ground 
upon which the test should be based isa duty to 
the employer arising out of the contract of employ- 
ment, but it isto be bornein mind that the word 
‘employment’ as here used covers and includes things 
belonging to or arising out of it.” 

In the same case Lord Wrenbury added 


that: 

“If the employer (being entitled so to do) says, ‘come 
to your work by a particular route,’ the employer is 
on the risk when the man iscoming by that route. 
This is so because in each of these cases there is an 
obligation. The man enters the assigned train or 
goes by the assigned route because he has received 
and is obeying an order to do so. And there are 
cases which would I suppose, be within what are 
called above the ‘incident’ of the employment, in 
which the journey to and from work may fall within 
the emplyment, because by implication, but not by 


(10) (1924) A O 59793 LJKB177,40T LR 
125; 130 L T 291. - 
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express word, the employer has indicated that route, 
and the man owes the duty to obey. But the mere 
fact that the manis going to or coming from his 
work, although it is a necessary incident of his 
employment, is not enough. A useful test in many 
cases is whether, at the moment of the accident, the 
employer would have been entitled’ to give the work- 
men an order and the man would have owed the 
duty to obey it. If the employment be to do some 
definite manual work at some definite spot, e. g., to 
hew coalin amine, and the workman is at the mo- 
ment of the accident, not at or near to that spot, but 
is on the surface on a public road or ina public 
train or other vehicle six miles from the mine, the 
mere fact thathe is goiug toor from his work does 
not raise any right in the employer, then and there, 
to give him an order or any duty in the man to 
obey it. The man isnotat that moment in the 
course of his employment,” 

Likewise, inthe present case, at the time 
when the accident occurred to Maung E 
Maung he was under no obligation to obey 
any orders given to him by or on behalf of 
the appellant Company. At the time he 
was not in the course of his employment he 
was his own master. He could go or refrain 
from going to or from his work by the 
green route as he chose, and it was for him 
and not for his employers to decide the 
route by which and the time when he 
should make his way to the well. Again, 
in Newton v. Guest, Keen and Nettlefolds, 
Ltd. (11), the applicant was employed as a 
colliery labourer of the Fochriw mine. He 
lived at Mountain Hare, near Merthyr 
Tydfil, about 33 miles from the pit at which 
he was employed. He was accustomed to 
walk from Mountain Hare to a place called 
Penydarren Platform, about a mile from 
his house, where he and other workmen were 
picked up by a-colliery train and carried 
to the place where they were employed to 
work. If he elected to do so he was free 
to walk from his home to the colliery, but 
took advantage, as might reasonably be 
expected, of the facility afforded by his 
employers of going to his work by the 
colliery train, 

Lord Cave, L. C., in the course of his 
judgment, stated : 

“I donot think that there is any evidence on which 
it could be found that it was part of his contract that 
he should use the train whenever he went to or from 
the mine, or that it was his duty to use the means 
of access so provided for him. Ifon any occasion he 
had declined to travel by thetrain, it is impossible 
to say that he would have been committing a breach 
of his contract, or that he had broken the terms on 
which he was employed.” 

In these circumstances it was held that 
the accident, which occurred on the railway 
did not arise in ‘the course’ of the appellant’s 
employment. 

(11) (1926) 135 L T 386;70 SJ 689; (1926) W O 
& I Rep. 242, 
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In Sparey v. Bath Rural District Council 
(12), the applicant. was employed by the 
respondents to carry out road repairs, and 
on the day upon which the accident occur- 
red he was ordered to sweep a portion ofa 
road on which tarring work was being done. 
At 5p. m. the foreman blew a whistle and 
the men ceased work. The applicant, who 
had come to the place where he was 
employed on a bicycle which he had placed 
off the roadway, proceeded to leave for 
home on his bicycle. Before he had left 
the portion of the road that was being 
swept, however, a horse which had been 
used in connection with the tarring work 
kicked out as he passed, and caused him 
injuries for which he claimed compensation, 
It was held by the House of Lords that the 
accident did not arise ‘in the course’ of his 
employment. Lord Buckmaster laid 
down : 

“That the course of employment does not neces- 
sarily cease with the conclusion of theday’s work is 
certain The course of employment continues while 
the workmanis lawfully upon the employer's 
premises. Hazards which he then encounters will 
if they result in accident, be risks which the work- 
man has run in the course of his employment, but 
when once the premises are left and the workman ig 
no longer under any control, and is in all respects and 
for all purposes in the same position as an ordinary 
member of the public enjoying the same liberty 
and sharing the same risks, the danger he there 
encounters is one which other members of the public 
equally ehare.” 


Andin the same case Lord Atkin pointed 
out, in reference to the test to be applied 
for ascertaining the ambit of the workman’s 
employment : . 

“I venture to think that it may be;found to be an 


extension of time sufficient to enable a man to 
leave the immediate area of his employment so far 


-as he is exposed in that area to the actual dangers of 


his employment, as for instance, from machine 
whether moving or fixed, trains, or plant of gay 
other description.” 


Gane v. Norton Hill Colliery Co, (13) 
Fox v. Rees and Kirby, Ltd., (14) ‘and 
Howells v. Powell Dufferin Steam Coal Co. 
(15) are to be regarded as cases in which 
the workman at the time when the accident 
occurred was within the area of his employ- 
ment. 

Iam not disposed to lay down when and 
where for the purpose of the Workmen's 
Compensation Act the course of a work- 
man’s employment begins or ends. It is 
a question of fact that depends upon the 

(12) (1930) 48 T_L R 87. 

(13) (1909) 2 K B 539; 78 L J K B 924; 2TLR 
640; 100 L T 979. 
ie ve (1916) 9B W O O 459; 86 LJ KB 43; 115 L 


(15) (1926) 1 KB 472; 95 LJ KB 654; 18 
0 0421; 134 L T129, SHAN 
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circumstances of each case. But the Oom- 
missioner must apply to the facts that law 
relating to the meaning and effect of the 
words ‘arising out of and in the course’ of 
his employment as laid down in the 
authorities to which reference has been 
made. Iam clearly of opinion in the present 
case that the accident which caused the 
death of Maung E Maung did not arise 
‘out of or in the course’ of his employment 
by the appellant Company. 

For these reasons, in my opinion the 
appeal is allowed, and the award of com- 
pensation from which the appeal is brought 
set aside. 

Mya Bu, J.— I agree. 

D. Appeal allowed. 


LAHORE HIGH COURT 
Letters Patent Appeal No. 25 of 1932 
July 16, 1934 
Tax CHAND AND Batong, JJ. 
Musammat RAM KALI AND OTHERS— 
PLAINTIFFS—<A PPELLANTS 
VETSUS 
GOWARDHAN LAL - DEFENDANT 

AND ANOTHER—PLAINTIFFS— RESPONDENTS 

Adverse possession—Symbolical possession, if suficient 
to dispossess party to execution proceedings—Civil 
Procedure Code (Act V of 1908), O0. XXI, r 36— Formal 
defect in delivery—Whether material. 

“Symbolical possession” is sufficient to dispossess a 

erson, who isa party to the execution proceedings. 
When a person is put in symbolical possession of pro- 
perty by an officer of the Oourt, when actual posses- 
sion should have been delivered, the form in which 
execution is given is immaterial, and as between the 
parties to the proceedings such formal possession is as 
effectual as a complete transfer of possession from one 
patty to another. The fact that symbolical possession 
was not delivered in the manner prescribed in O, XXJ, 
r. 36, Civil Procedure Oode is immaterial. Radha 
Krishna v. Ram Bahadur (1), Jugabundhoo v. Ram- 
chundar (2), Lokessur v. Pergay (3) and Harbhagwan 
v. Teja (4), relied on. 


L. P. A. from a decree of Mr. Justice 
Jai Lal, dated February 24, 1932. 

Mr. Lal Chand Mehra, for the Appel- 
lants. 

Messrs. Badri Das, Fakir Chand and 
Dwarka Das Kapur, for the Respondents. 

Bhide,J.— The material facts bearing 
on the point of law raised in this appeal 
are as follows:— 

On January 4, 1910, the predecessor-in- 
interest of Gowardhan Lal, Respondent, 
obtained a decree for possession of the 
land in suit on the basis of a mortgage 
by way of a conditional sale. Several 
attempts were made to execute the decree, 
but proved unsuccessful. The last applica- 
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tion for execution was made on January 18, 
1921, on behalf of Govardhan Lal and 
ultimately possession was awarded to 
him in December 9, 1923, by. pointing 
out the fields, the actual possession being 
with certain tenants. On April 11, 1927, 
the judgment debtors who claimed to be 
in actual possession instituted the suit, 
out of which this appeal has arisen, for 
a declaration that the aforesaid decree of 
the year 1910 was obtained by fraud and 
that in any case the judgment-debtors 
had acquired good title to the land by 
adverse possession for over twelve years 
since then. Thesuit was dismissed by the 
trial Oourt but on appeal, the District 
Judge decreed it. 

The learned District Judge had based 
his decision mainly on the ground that the 
execution proceedings were a hole and 
corner affair and were irregular. On 
second appeal, it was held by a learned 
Judge of this Court, that the execution 
poceedings were not vitiated by any fraud 
and the alleged irregularities were no 
ground for setting aside by a suit the 
execution proceedings to which the appel- 
lant as well as the respondent were parties. 
It was, however, found that possession of 
certain Khasra numbers which were not 
covered by the decree, had been given to 
the decree-holder by mistake. This action 
of the Execution Court being wltra vires 
it was held that the plaintiffs were entitled 
to relief in respect of those numbers. But 
their claim to have acquired title by 
adverse possession in respect of the re- 
maining three numbers (Khasra Nos. 306, 
312 and 313) was held to be not estab- 
lished. The appeal was accordingly ac- 
cepted and the plaintiff's suit with respect 
to these numbers was dismissed. From 
this decision, the plaintiffs have preferred 


this appeal under cl. 10 of the Letters 
Patent. 
The finding of the Court below that 


neither the decree nor the execution pro- 
ceedings were vitiated by any fraud is one 
of fact and cannot be challenged. The 
main point pressed in this appeal was 
that the delivery of possession of the land 
in suit was irregular inasmuch as the 
land was in the occupation of tenants and 
the provisions of O. XXI, r. 36, Civil 
Procedure Code, were not complied with. 
It was contended that the plaintiffs were 
in adverse possession at any rate since 
i910, when the decree was obtained and 
as the delivery of possession to the defen- 
dant was only symbolical and irregular 
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and the actual possession of the plaintiffs 
remained undisturbed, they had perfected 
their title by adverse possession. 

The above contention appears to me to be 
unsound. In Radha Krishnav. Ram Baha- 
dur 43 Ind. Cas. 26> (1), their Lordships of 
the Privy Council:referred to a decision of the 
Calcutta High Court reported as Jugobun- 
dhoo v, Ramchunder (2), in which it was 
held that “symbolical possession” is suff- 
cient to dispossess a person, who is a party 
to the execution proceedings and remarked 
that tbey saw no reason to question the 
correctness of that decision, which had been 
followed for many years. 
however, urged that the delivery of sym- 
bolical possession itself was irregular in 
this case as no notice was affixed on the 
land and proclamation was not made by 
beat of drum as required by 9. XXI, r. 36, 
Civil Procedure Code. But this irregularity 
cannot help the plaintiffs in the present 
suit. It was held by a Division Bench of 
the Oalcutta High Court in Lokessur v. 
Pergay (3), that when a person is put in 
symbolical possession of property by an 
officer of the Court when actual possession 
should have been delivered, the form 
in which execution is given is 
immaterial, and as between the par- 
ties to the proceedings such formal 
possession is as effectual as a complete 
transfer of possession from one party to 
another. A similar view was taken by a 
learned Judge of this Court in Harbhagwan 
v. Taja (4), after reference to various aut- 
horities including the Privy Council de- 
cision referred to above. In the present 
instance it is not disputed that only sym- 
bolical possession could have been delivered 
as the land was in possession of tenants 
and all that is alleged is that symbolical 
possession was not delivered in the manner 
prescribed in O. XXI, r. 36, Civil Pro- 
cedure Code, In view of the above au- 
thorities, it seems clear that this formal 
defect cannot help the plaintiffs. It must, 
therefore, be held that the adverse posses- 
sion of the plaintiffs, if any, was inter- 
rupted at least in 1923 when symbolical 
possession was delivered to the defendant 
in execution proceedings duly taken in 
pursuance of the decree of 1910. The present 


(1) 43 Ind. Cas. 268; A I R 1917 P O 197; 16A LJ 
33; 23M L T 26; 4P 1, W9;34 MLJ 97;7 L W 149; 
220 W N 330; 27 O L J 191; (1918)M W N 163; 26 
Bom. L R 502 (P 0). 

(2) 5 O 584; 5 OLR 548. 

(3) 7 0.418. 

8 AIR 1926 Lah. 35; 89 Ind. Cas. 596; 2 LO 
65. 
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suit was instituted in 1927, i. e. within 
four years of the delivery of symbolical 
possession and ¿hence the plaintifis’ claim 
on the basis of adverse possession must fail. 
I would accordingly affirm the decision of 
the learned Judge in Chambers and dis- 
miss this appeal with costs. 

Tek Chand, J.—I agree. 

N. Appeal dismissed. 


CALCUTTA HIGH COURT 
Civil Appeal No. 84 of 1933 
May 14, 1935 
DERBYSHIRE, CO. J. anD R. O. MITTER, J. 
HEMENDRA NATH ROY CHOUDHURY 
—PLAINTIFF - APPELLANT 
versus 
JNANENDRA PRASANNA BHADURI 

AND OTHERS — DEFENDANTS— RESPONDENTS 

Limitation—Dispossession of life-tenant—Suit for 
possession by reversioner within lz years of death of 
tenant—Suit, if in time — Successive life estates— 
Suit if brought within 12 years of death of last 
holder is in time —Limitation Act (IX of 1908), Sch. 
I, Arts. 140, 141, 142—Causefof action arising in life- 
time of last full owner—Subsequent interposition of 
life estate—Article applicable—Plaintiff’s suit 
prima facie under Arts. 140, 141—Defendant how 
can avoid operation of limitation—Adverse possession 
—Adverse possession against life-tenant, if adverse 
possession against reversioner— Hvidence Act (I of 
1872), s. 114—State of things found to exist at 
particular time —Presumption backwards, whether 
exists—Hindu Law—Adoption—Anti-adoption agree- 
ments — Validity—Custom repeatedly brought to 
notice before Court—Hffect—Necessity of proof. 

lf a life-tenant be dispossessed, the reversioner or 
remainderman isin time if he institutes the suit 
for possession of immovable property within 12 
years of the death of the life-tenant, and if 
successive life estates had been created, the 
remainderman or the reversioner will bein time if 
he institutes the suit for possession within 12 years 
of the death of the last life-tenant. 

lf the cause of action arose during the lifetime of 
the last full owner, the subsequent interposition of a 
life estate or a widow's estate would not bring into 
operation either Art. 140 or Art, 141, Limitation 
Act, on the principle formulated in s. 9 of the said 
Act. Article 142, Limitation Act, would apply, time 
running from the date of the dispossession, Sesha 
Naiduv. Peria Sami Odayar (3) and Skinner v. 
Kunwar Naunilal Singh (4), followed. 

Where the plaintiff brings his case prima facie 
under Arts 140 and 141, Limitation Act, if 
the defendants want to avoid theoperation of these 
articles they must prove the necessary facts, namely 
that limitation began to run from the time of the 
full owner, that is to say, he was dispossessed when 
he was the full owner. Mohendra Nath v. Shamsunn- 
essa Khatoon (6), distinguished, 

Adverse possession against a life tenant will not 
be adverse possession against the reversioner of the 
remainderman, 

There is a presumption that a stateof things 
found to exist at a particular point of time continues, 
but there is norule of evidence by which one can 
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presume backwards, Manmatha Nath Haldar v. 
Girish Chandra Ray (5), followed. 

The real ground on which anti-adoption agreements 
could be supported is custom, and such a ‘custom 
has grown up in India and has been recognized 
Tepeatedly by the Courts. Krishna Murthi Ayyar v. 
Krishna Murthi Ayyar (9) and Panchanan Mazumdar 
Benoy Krishna Banerjee (10), followed. 

When a custom or usage, whether in regard to a 
tenure or a contractor a family right, is repeatedly 
brought to the notice of the Courts of a country. 
the Courts may hold that custom or usage to be 
introduced into the law without the necessity of 
proof in each individual case. It becomes in the 
enda matter of process and pleading. Rama Rao 
v. Raja of Pittapur (11), followed. 

©. A. from appellate decree of the Sub- 
Judge, Third Court, Mymensingh, dated 
July 20, 1932. 

Messrs. Atul Chandra Gupta and 
peter Krishna Ghosh, for the Appel- 
ant. 

Dr. Basakh and Mr. Jatindra Nath 
Sannyal, for the Respondents. 

R. C, Mitter, J.—The plaintiff who is 
the appellant before us sued for possession 
of some plots of land, his casè being that 
they form parts of his estates bearing 
touzi Nos. 1624, 1644 and 1647 of the 
Mymensingh Collectorate. The defendants 
claim the said lands to be parts and parcels 
of their estate bearing touzi No. 1646 of the 
aforesaid Collectorate. Both the Courts 
below have found that portions of the lands 
in suit surrounded by red lines in Commis- 
sioner’s map fall within the plaintiff's 
estates, but on the question of limitation, the 
Courts below have differed. 

For the purpose of deciding the question 
of limitation, it is necessary to consider the 
following facts: Golak Nath Roy was ihe 
proprietor in the past of the estates claimed 
by the plaintiff. He died on May 10, 1846, 
without any issue but survived by a widow, 
Jahnvi Choudhurani. He had given his 
wife power to adopt a son to him. Shortly 
after his death his widow, Jahnvi 
Choudhurani adopted Baikuntha Nath Roy 
Choudhury, who, on his adoption, become the 
full owner of the properties left by Golak 
Nath. On September 6, 1865, Baikuntha 
Nath, however, executed an ekrarnama 
(Ex. 3) in favour of his adoptive mother, 
Jahnvi Choudhurani, It is not disputed 
that by the said document a life estate was 
created in favour of Jahnvi Choudhurani, 
-in respect of the properties left by Golak 
Nath, and Baikuntha Nath was to get 
possession on her death. Jahnvi OChoudhu- 
rani died on February 24, 1900. Baikuntha 
died on April 27, 1837, leaving him surviv- 
ing a widow, Rani Dinomani. He left no 
son, but gave Rani Dinomani power to 
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adopta son to him. On the death of 
Jahnvi Choudhurani Dinomani went into 
possession of the estate in which according 
to Hindu Law, she had a widow’s estate till 
August 3, 1914, when she adopted the plaint- 
iff. Ordinarily the estate would have 
vested in the plaintiff in absolute right 
from the date of the adoption and he would 
have been entitled to take possession, but 
a few days before the adoption, his natural 
father, he being a minor then, entered into 
an agreement with the adoptive mother, 
Rani Dinomani, by which Sani Dinomani 
was to remain in possession of the estate as 
a life tenant and on her death the plaintiff 
was to get possession. This agreement was 
executed on July 17,1914, and has been 
marked Ex. 3 (a). Rani- Dinomani died on 


‘September 9, 1918, and the suit was filed on 


September 8, 1930, and registered on 
September 10, 1980. The plaintiff contends 
that his suit is in time,-Arts. 140 and 141, 
Limitation Act, being the articles applicable 
to the case. 

It is well settled that ifa life tenant be 
dispossessed, the reversioner or remainder- 
man is in time if he institutes the suit for 
possession of immovable property within 12 
years of the death of the life tenant, and 
if successive life estates had been created, 
the remainderman or the reversioner will 
be intime if he institutes the suit for 
possession within 12 years of the death of 
the last life tenant. 

Adverse possession against a life tenant 
will not be adverse possession against the 
reversioner of the remainderman. This 
has been settled by the decision of the 
Judicial Vommittee of the Privy Council in 
Ranchordas v. Parbatibai (l) and 
whatever doubts had been raised after 
that decision in India in regard to suits for 
possession of immovable property by a 
reversioner succeeding on the death ofa 
Hindu widow has been removed by the 
later decision of the Judicial Committee in 
Jaggo Baiv. Utsava Lal (2). It is also 
well settled that if the cause of action arose 
during the life-time of the last full owner, 
the subsequent interposition of a life estate 
ora widow's estate would not bring into 
operation either Art. 140 or Art, 141, Limita- 
tion Act, on the principle formulated ins. 9 
ofthe said Act. Article 142, Limitation 

(1)26 I A7); 23 B. 725; 1 Bom LR 607; 30 
WN 62;7 Sar. 54(POJ) 

(2) 561 A 267; 117 Ind. Cas, 498; AI R1929 P O 
166; 51 A 439; 33 O W N 809; 10P L T 527; (1929) 
ALJ 716; 30L W 60; 31 Bom. L R89; 57M L J 
way. O LJ52;60 WN 689; (1929) M W N 762 
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Act would apply, time running from the 
date of the dispossessicn. This has been 
laid down in Sesha Naidu v. Peria Sami 
Odyar. (3) at pp. 957 and 958*. The same 
principle is involved in the judgment of 
Lord Atkin in Skinner’ v. Naunilal Singh 
(4). In the case before us the plaintiff 
alleged that. Jahnvi Choudhurani had 
been dispossessed in the year 1876, when 
she was holding the estate as a life 
tenant. He satisfied the learned Munsif 
but the learned Subordinate Judge has 
held that he has failed to prove the said 
fact. The learned Subordinate Judge has 
held further that the defendants had taken 
possession of the lands in suit before 1865 
that is, at a time when Baikuntha was the 
absolute owner, but we do not consider 
that his said finding is based on evidence. 
The learned Subordinate Judge first 
observed that the oral evidence adduced 
by the parties was unconvincing. He then 
referred to the evidence of D. W. No. 3. 


He then referred to the defendants’ Chitas:- 


(Ex. A series),-the earliest of which is of 
the year 1871 and came to the conclusion 
that the defendants were in possession 
through tenants from before the year 1865. 
We have gone through the evidence of the 
said witness whichis vague to a degree, 
and doesnot carry the -defendants’ posses- 
sion to a period prior to 1865. The Chitas 
also do not carry the defendants’ possession 
bo.a period earlier than 1870 or 1871. 
Feeling this difficulty the learned Sub- 
ordinate Judge made the following observa- 
tions: 

“It gives a clear indication that the jotes of Gagan 
and Ashraf (defendants’ tenants on the land in suits) 
were old tenancies and were created before the 
landlords’ (defendants) survey of 1278 B. S. (1871). 
In the circumstances it would bea quite proper thing 


to presume possession retro in favour of the defend- 
ants.” 


It ia on thisobservation that he based his 
finding that the defendants’ possession 
began in 1865. We do not consider that 
this is the proper way of deciding the said 
question. There is a presumption that a 
state of things found to exist at a particular 
point of time continues, but there is no 
rule of evidence by which one can presume 


(3) 44 M 951; 68 Ind. Oas. 731; AI R 1921 Mad. 
672; 41 M L J163; 14L W116; (1921)M W N 


65. 

(4)561 A 192; 117 Ind. Oas. 22; AIR 1929 
PO 148; 514A 367; 330 WN 761; 31 Bom. 
L R 851; (1929)A LJ 566; 30L W 76; 50 OL J 
74; (1929) M W N 676; (PO 


) 
(5) 38 O W N 763; 153 Ind. Oas. 170; AI R 1934 
Cal. 707;7R C 366. 


*Pages of 44 M—| Ed., 
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backwards: Manmatha Nath Haldar ~, 
Girish Chandra Ray (5) at 769* 

For these reasons we hold that the 
finding of the learned Subordinate Judge 
that the defendants’ possession began 
before 1865 is not binding on us. It must, 
therefore, be taken that the plaintiff has 
failed to prove that the dispossession was 
after 1865 and that the defendants have 
also failed to prove that they began to 
possess before 1865, The question, there- 
fore, turns upon the question of onus. The 
plaintiff came to Court on the allegation 
that the estate was in possession, firstly 
of a life tenant (Jahnvi Vhoudhurani,) then 
in the possession of Rani Dinomani as the 
holder of a widow’s estate up tothe date 
of the adoption of the plaintiff, and then in 
her as the holder of a life estate under the 
ante-adoption agreement, Ex. 3 (a) with the 
natural father of the plaintiff till her death 
on September 9, 1918. 

He brings his case prima facie under 
Arts. 140 and, 141, Limitation Act. If the 
defendante want to avoid the operation of 
these articles, they must prove the neces- 
sary facts, namely that limitation began to 
run from the time when Baikuntha was 
the full owner, that is to say he was dis- 
possessed when he was the full owner. 
Dr. Basakh has urged that the onus is on 
the plaintiff to prove that the dispossession 
was after 1865 on the authority of the case of 
Mohendra Nath v. Shamsunnessa Khatoon 
(6), aud has laid emphasis on a sentence to 
be found at p. 164 ofthe report. We do 
not think that the learned Judges in that 
case intended to decide the question of 
onus. In that case the last full owner, 
Satya Kinkar Ghoshal, died in 
the year 1833. The defendants proved 
by documentary evidence that their pre- 
decessors had been in poseession since 
August 17, 1531, at least they carried 
their possession to the year 1834. Mu- 
kherji, J., pointed out that there was no 
article in the Limitation Act then in force 
corresponding to Art. 141 of the Act of 
1908 a corresponding article being first 
introduced in the Limitation Act of lov], 
It was also pointed out ihat the law in 
force till 1873, when the Limitation Act 
of 1571 came into force, was that adverse 
possession which extinguished the title of 
a female heir taking a limited estate 
under the Hindu Law also extinguished 
the title of the reversioner, and that if 

(6)21 OL J 157; 27 Ind. Cas. 954; A I R 1915 
Cal. 629;19 O W N 1280. 

*Page of 38 O. W. N.—[ Ed.] 
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the possessicn of the defendants began 
before 1861, the title of the plaintiffs would 
have been extinguished before the Limi- 
tation Act of 1871 came into force, and 
once the title was extinguished, while 
the Limitation Act of 1859 or Regulation TI 
of 1793 or II of 1805 was in force, it 
could not have been revived by the 
introduction of the Limitation Act of 1871. 
These facts and observations, in our judg- 
ment, considerably weaken the force of the 
observations made by 
Judga at p. 164* that 

“Before the plaintiffs can rely on Art. 141, they 
must consequently prove that their predecessor, 
Satya Kinkar Ghoshal was in possession at the time 
of his death on November 5, 1433.” 

Dr. Basakh has taken a further point 
before us which was not taken in either of 
the Courts below. He says that there is 
evidence that the defendants had taken 
possession in the year 18/1. The Chittas 
Ex, A series certainly prove the defend- 
ant’s possession in 1871, he says that the 
suit would have been in time if brought 
within 12 yearsof Jahnvi Choudhurani’s 
death. This position he is bound to con- 
cede, for in two cases decided by this 
Court brought within 12 years of that lady’s 
death, Art. 140 was applied : see Pramatha 
Nath Roy v. Dinomani Choudhurani (7) and 
Secretary of State v. Wazed Ail (8). But 
he says that a suit brought beyond that 
time is barred. The basis of his conten- 
tion is that the ante-adoption agreement 
Ex. 3 (a) is void and conferred no estate 
on Rani Dinomani. He says that an ante- 
adoption agreement by which the posses- 
sion of an adopted son is postponed is 
invalid under the law but can be held 
valid only if there is custom to support 
it, and as no custom is alleged or proved 
in this case, the plaintiff was from the date 
of his adoption the full owner entitled to 
possession and he not having sued within 
12 years from date of his adoption within 
three years of his attaining majority, the 
suit is barred, For supporting his main 
proportion that such an - ante-adoption 
agreement is void unless there is a cus- 
tom, he relies upon the case reported in 
in Krishna Murthi Ayyarv. Krishna Murthi 


(7) 3400 L J 129; 65 1nd. Oas. 826. 

(8) 34.0 LJ 141; 65 Ind. Oas. 868; A I R 1921 
Cal. 687. 

(9) 54 I A 248; 101 Ind, Cas: 779; AI R 1927 P O 
139; 50 M 508; 29 Bom. L R969; 53M L J 57;45 O 
L J 620; 40 WN 621; 31 O W N910; 26 LW 186; 
(1927) M W N 469; 39 ML T 52 (PO) 
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Ayyar (9). 

ln that case Viscount Dunedin examin- | 
ed the Bombay and Madras cases in de- | 
tail and summarised the various reasons ~ 
given in them for upholding an ante- 
adoption agreement postponing the enjoy- 
ment of the adopted sun. He held that 
the real ground on which such agreements . 
could be supported was custom, and his 
observations indicate that such , a custom 
had grown up in India and has .been re- 
cognized repeatedly by the Oourts, No , 
considered there, but ` 
there are decisions of this Court uphold- 
ing such agreements : see for instance 
Panchanan Mazumdar. v. . Benoy Krishna 
Banerjee (10). Apart from the question as 
to whether Dr. Basakh will be allowed to 
raise the point for the first time here, 
which invólves investigation of facts not 
put in issue ‘in the Court of first instance, 
we do not consider the point to. be of any 
substance for as Lord Dunedin observed 
in. Rama Rao v. Raja of Pittapore (11) at 
p. 154* that : F or | 

“When a custom ‘or: usage,. whether in regard to 
a tenure or a contract: or a family right, is re- 
peatedly brought to the notice of the Courts of 
a country, the Courts may hold that custom or 
usage to beintroduced into the law without the 
necessity of proof in each individual case. It be- 
comes in the end a matter of process and plead- 
ings. 

We accordingly allow the appeal, set 
aside the judgment and decree passed by 
the learned Subordinate Judge and restore 
those of the learned Munsif. The appel- 
lant will have his costs of this Court and 
of the lower Appellate Court. 

Derbyshire, C. J.—I agree. 


D. Appeal allowed. 
(10) 27 OL J 274; 44 Ind. Oas. 538; A IR 1918 
Oal. 395. ai 


(11) 45 TA 148; 47 Ind Oas. 354; A.I. R 1918 P O 
81; 41 M778; 35 ML J 392;24 M L T 276; 16A 
L J 833; 28 Ò L J428; 5P L W 267; 20 Bom. LR 
1056; 23 O W N 173; (1918) M W N 922 (P Ò.) 


* Page of 45 I. A.—[Hd.] 





LAHORE HIGH COURT 
First Civil Appeal No. 1019 of 
1933 
April 3, 1935 
TEK CHAND AND SKEMP, JJ. 
DASAUNDHI KHAN AND OTHERS — 
PLAINTIFFS—APPELLANTS 
versus 
Musammat RABIAN BIBI AND 
ANOTHER— DEFENDANTS — RESPONDENTS 


Practice —Document, when can be received after 
close of arguments — Custom (Punjab)—Ancestral 


- = 1985 


-property—Common ancestor of parties, one of founders 
-- Whether proves that property is ancestral--Riwaj-i-am 
— Presumption— Rebuttal—Succession — Non-ancestral 
- property—Ohatha Jat of Mauza Kot-- Panah, 
.Hafizabad Tahsil, District Gujranwala — Daughter 
inheriting non-ancestral property—Property, whether 
“reverts to collaterals on her marriage. 
No document can be admitted after arguments had 
. been heard unless it has been shown that the party 
“with the exercise. of due diligence could not have 
obtained aa copy of the document at the proper 
' stage.. ` 
©“. The mere fact, that the common ancestor of the 
- parties is one of'the founders of the village cannot 
establish the ancestral character of the land in 
z disputes, . > . 
The entry in the riwaj-i-am raises. the initial 
presumption that it is correct but this presumption 
can.be rebutted by the instance produced and 
. furnished” by judicial decisions in which after 
enquiry this riwa@j-i.am has been found to be an 
incomplete and imperfectly prepared document. 
Among the Chatha Jats of Mauza Kot Panah, 
Tahsil Hafizabad, Jisttict Gujranwala, collaterals 
do not get by reversion on the marriage of a daughter- 
who has inherited.non-ancestral property. * 
Messrs. J.-N. Aggarwal, Tufail M. Malit 
and M:C.:Sud, for the Appellants. 


Messrs. Achhru Ram and B. R. Sawhney, 


for the Respondents. 

Tek Chand,J.—The ‘dispute in this 
case relates to the-estate* of one, Sardara, 
a Chatha Jat of Mauza Kot Panab, Tahsil 
Hafizabad, Gujranwala district. Sardara 
died sonless more than twenty years ago 
and his land was mutated in the name of 
his’ widow Musammat Umar Bibi. Miusam- 
mat Umar Bibi contracted a second 
marriage in 1909, and on December 7, 
1909, the Revenue Authorities sanctioned 
mutation of the land in the name of 
Musammat Rabian Bibi, who is the 
daughter of Musammat Umar Bibi and 
Sardara, Musammat Rabian Bibi was 
unmarried at the time. 

In 1929 Musammat Rabian Bibi married 
Muhammad.: ł,Faza], son of Muhammad 
Hussain, who is a collateral of Sardara in 
the fourth degree. The plaintiffs, who are the 
other collaterals of Sardara in the 
same degree, instituted the present 
suit on June 6, 1931, against Musammat 
Rabian Bibiclaiming possession of five- 
‘sixths share of the land, on the allegation 
that the land was ancestral and that 
according to the custom prevailing in 
the tribe, a daughter was entitled to 
retain her father's estate so long as she 
was unmarried, and that cn her marriage 
it passed to the father’s collaterals. It 
was also averred that the custom was the 
same with regard to mnon-ancestral pro- 
perty also. The defendant, Musammat 
Rabian Bibi, denied the ancestral cha- 
racter of the land, and pleaded that ua- 
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to retain her 


forfeiture of her right 
had law- 


fathers property to which she 
fully succeeded. 

The learned Subordinate Judge found 
that only a small portion of the land in 


suit, 14 kanals 18 marlas in area, was 
- ancestral. He also found that according 
to the custom prevailing in the tribe 


on the marriage of a daughter who had 
succeeded to her father's estate, the 
ancestral portion of the property passsd 
to the collaterals but that there was no 
forfeiture so far as  non-ancestral pro- 
perty was concerned, He accordingly 
granted the plaintiffs a decree for posses- 
sion of five- sixths of 14 kanals and18 marlas 
of land, i.e., 12 kanals and 8'I/3 martas 
only, and dismissed the suit for the rest 
of the land. The plaintifs appeal. 

On the question of fact involved, Mr. 
Jagan Nath Aggarwal frankly conceded 
that onthe record, as it stood, be was 
unable to assail the finding of the learned 
Judge that the land, other than 14 kanals 
and 18 marlas, had not been proved to be 
ancestral. He, however, asked for permission 
to produce as additional evidence 
a certified copy of the psdigces tableof the 
proprietors of the village prepared in the set- 
tlement of 1892-93, together with the foot note 
appearing thereunder. He pointed out 
that a copy of this document was sought 
to be produced in the lower Oourt on 
March 15, 1933, but the learned Subordinate 
Judge erroneously declined to admit it in 
evidence. It appears from a perusal of 
the record that the plaintiffs (on whom the 
onus lay to establish the alleged ancestral 
character of the land) had closed their 
case on November 3, 1932. The defendant 
then led her evidence and closed her case on 
January 6,1933. Arguments were heard 
on March 10, 1933, and judgment was re- 
served. Five days later, on March 15, 
1933, the plaintiifs’ Counsel made an ap- 
plication, unsupported by affidavit asking 
for permission to produce a certified copy 
of the pedigree table of 1592-93. The 
learned Subordinate Judge rejected the 
application remarking that no document 
could be taken after arguments had been 
heard. It has not been shown that the 
plaintiffs with the exercise of due diligence 
could not have obtained a copy of this 
document at the proper stage, nor has any 
other reason been shown for its non-pro- 
duction before they closed their case. In 
these circumstances I have no doubl that 
the learned Subordinate Judge acted 
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rightly in ccclivirg to 1eceive ib in evi- 
dence. 

This dccument had teen allowed to Le 
pieced cn tke 1eccrd cf this aypeal Ly tke 
Jeaincd Judge who acmitied the appeal, 
subject to all cxcepticns, and is printed at 
pp. 51-67 of the pager beck. In order to 
satisfy ourse.ves whether it had any kearirg 
on the pcint in dispute, and to sce wle- 
ther we should exercise our pcwers under 
O. XLI, r. 27, Civil Prcecedure Code, we 
have examined it with the help of Counsel 
and are of opinion that even if admitted 
in evidence it will not establish the an- 
cestral character ofthe land now in dis- 
pute. All that it proves is that Jan 

Bakhsh, father of Sultan Mahmud, the 
. common ancestor of the plaintiffs and 
Sadara, was one of the founders of the 
village. It is, however, reccrded in the 
foot-ncte that a number of persons of other 
tribes coon acquired land in the village, 
and there have been numerous alienations 
from time to time. It is clear, therefore, 
that the descendants of the founder are 
not the only proprietors in, the village, 
and landis not held in ancestral shares. 
No attempt has been made to show that 
the lands in possessicn cf the various’ 
branches of the descendants of Sultan 
Mahmud are equal or nearly equal. Ad- 
mittedly, the descendants of Peer Bakhsh 
and Ghulam Mobyuddin have no share in 
the holding in which the land in khata 
No, 8, with which we are concerned in 
this appeal, is situate, and it has not 
been shown how they ceased to own it, 
if it had descended from the common an- 
. cestor. In these circumstances, the mere 
fact, that the common ancestor of the 
parties was one of the founders of the village, 
cannot establish the ancestral character of the 
land in dispute. I uphold the finding of 
the learned Judge that the land, other 
than 14 kanals and 18 marlas in khatas 
Nos. 5 and 11, has not been proved to be 
ancestral, f 

On the question of custom raised in the 
pleadings, Counsel made a faint-hearted 
attempt to challenge the decision of the 
lower Court. He referred to the answer 
to Question No. 47 in the Customary Law 
of Gujranwala District compiled by Bhai 
Dalip Singh. Settlement Officer in 1914, 
and urged that after her marriage the 
daughter had no right to retain posses- 
sion of her father’s non-ancestral land. It 
appears from a perusal of the record that 
though this plea was raised in the plead- 
ings, the plaintiffs did not seriously press 
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it at the trial. The framé Of issue No. 4 
chows that they really rested their claim 
cn the allegaticn that the entire land was 
ancestral. This is further evident from the 
fact that they themselves produced a copy 
of the judgment of Lala Dewan Chand, 
Subordinate Judge, Gujranwala, in. re 
Hassan Mohammad v. Thandi decided 
on April 1], 1927, in which it was found 
after a lengthy enquiry that collaterals 
succeeded toancestral property of a sonless 
proprietor, but that the daughter was a 
preferential heirwith regard to non-ances- 
tral property. . 

The entry in the riwaj-i-am no doubt 
raises the initial presumption in favour 
ofthe plaintiffs but ‘this presumption has 
beenamply rebutted by theinstance above re- 
ferred to, produced by the plaintiffs them- 
selves and those furnished by judicial deci- 
sions, of thie Court in which after enquiry 
this riwaj i-am has been found to be an in- 
complete and imperfectly prepared docu- 
ment in which the custom relating to the | 
exclusion of daughter from self-acquired 
property has not been correctly recorded: 
See Wazira v. Maryan (1), Hakim Singh 
v. Lachhmi (2), Karam Singh v. Ram Kuar . 
(3); and Civil Appeal No. 2539 of 1926. In 
the last mentioned case collaterals of the 
fourth degree were found to be not entitled 
to succeed to non-ancestral property as 
against the daughter. l 

It is significant that the plaintiffs have 
not been able to prove a single instance 
to the contrary supported by any docu- 
mentary evideuce, whatever, They have 
also no right to succeed to non-ancestral’ 
property and their svit for possession of 
this land was rightly dismissed. I would 
accordingly uphold the judgment and 
decree of the learned Senior “Subordinate 
Judge and dismiss the appeal with costs. 

Skemp, J.—I agree. 

D. Appeal dismissed. 


(1) 84 P R1917; 42 Ind, Cas, 358; AIR 1918 Lah, 
228; 151 P W R 1917; 3 PL R 1918. 

(2) 138 Ind, Cas. 81; A I R 1935 Lah 402. 

(3) 155 Ind. Oas. 552; A I R 1935 Lah 452; 37 P LR 
136; 7 R L 736. 
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LAHORE HIGH COURT 
First Civil Appeal No. 1679 of 1934 
December 5, 1935 
BuIDE AND Cugriz, JJ. 
GIRDHARI LAL-—PLAINTIFR—A PPELLANT 


i versus 
Tar SECRETARY or STATE ror INDIA 
_ In COUNOIL—DEFENDANT— RESPONDENT. 

Government of India Act, 1915 (5 & 6 Geo. V, c.61), 
s. 96-B—Civil Services (Classification, Control and 
Appeal) Rules—Rule 55—Dismiesal of civil servant 
not in accordance with r. 55—Suit for damages for 
wrongful dismissal—Civil Court, if can entertain it— 
Dismissal, whether an act of State—For assessing 
damages, whether Court can consider the grounds for 
actual dismissal—Held, that there was misconduct and 
proper punishment was the concern of authorities 

«and not of Civil Court—One year's salary held to be 
«reasonable damages — Limitation Act (TX of 1908), 
Sch. I, Arts.2, 115—Article applicable to such suit. 

The words, “subject to the provisions of thi Act and 
of rules made thereunder" at the commencement of 
3. 96-B, Government of India Act,” must be held 
40 govern the whole section and thus the rules made 

sunder the section limit the power of the Crown to 
dismiss at pleasure. That this is the intention 
mis clear from the fact that cl. (4) confirmed 
all existing rules while cl. (5) provided that where 
iny such rule or provision was applicable to the 
zase of any person, the case shall not be dealt with 
‘hn any manner less favourable to him than that pro- 
vided by the rule or provision. 

A charge was framed againsta civil servant for 
“Curnishing untrue travelling allowance bills and he was 

lled on to put in a written statement of his defence 
wut he was not called upon tostate whether he 
mlesired to be heard in person, though in his covering 
etter with reference to his explanation regarding his 
WC. A. bill the servant distinctly stated that he could 
grove whatever he had stated : 

Held, (i) that the case was one where the 
Wismissal was for cause shown, and the suit was for 
damages for failure to make a proper enquiry ; it 
vas not one for damages for dismissal without notice, 
Where was thus a failure to comply with the provisions 
«f r. 55 of the Classification Rules, and to that 

‘xtent, the dismissal of the plaintiff was wrongful 
nd he had a cause of action which could be tried in 
‘he Civil Court; - 

[Case-law discussed ] . 

Gi) that the dismissal of a servant in the circum- 
tances could not be described ag act of State or So- 
ereignty; 

(iit) that it was not the dismissal itself which was 
wrongful but the manner of the enquiry leading to 
he dismissal and therefore in assessing damages in 
, case of this nature, the Court was compelled to con- 
‘ider whether there were good grounds for the actual 

“ismissal Secretary of State for India v. D'Aitaides 
26), relied on, 

(iv) that the dismissal was not “an act done in 
‘ursuance of any enactment in force”, and, therefore, 
srt. 2, Limitation Act, would not apply. The suit 


us i in reality for breach of contract, [p. 1108, 
ol. 2. : 


_@)that there was ample cause for punishing the 
ivil servant and as the degree of punishment rests 
utirely with the authorities, it is not the province 
s£ the Oivil Oourt to express an opinion as to whe- 
ier his misconduct was such as to warrant his 


ismissal or whether a lighter punish 
save sufficed ; $ SAE VARN 
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(vi) that in the circumstances, one year's pay as 
damages was not an unreasonable amount, as owing 
to the failure of the authorities to adopt the pres- 
cribed procedure the civil servant was encouraged 
to embark on litigation at a very considerable ex- 
pense and he was not entitled to any further damages 
inreepect ofthe pay he might have drawn in the 
future. 

Ad- 


F. O. A. from the decree of ths 


ditional District Judge, Lahore, dated 
June 5, 1934. 
Messrs, Mehr Chand Mahajan, Nawal 


Kishore and Arjan Das, for ‘the Appellant. 
Messrs. Norman Edmunds, Assistant Legal 
Remembrancer and Krishan Lal Kapur, 


for the Government Advocate, for the 
Respondent. 

Judgment.—The appellart G. L. 
Bhola was Sub-Divisional Officer in the 


Irrigation Branch, He joined Government 
service in 1916 as an upper subordinate 
and in 1920 was promoted to the Provincial 
Service of Engineers on time scale pay 
of Rs. 250-20-550/20-750. He had been 
serving in the Kirana Division of the 
Lower Jhelum Canal since the end of 1927 
and from January to October 1930 was 
in charge of the Khadir Sub-Division. He 
was then transferred to the 2nd Baha- 
walpur Circle of the Sutlej Valley Project. 
The Executive Engineer was Mr. D. D. 
Jami and the Superintending Engineer 
was Mr. Jesson. The Superintending 
Engineer who had taken exception to the 
Sub-Divisional Officer, Khadir’s travelling 
allowance bill of April 1930 pointed out 
in his letter of June 16, 1930, to the 
address of the Executive Engineer (Ex. D 
26) that the Sub-Divisional Officer did not 
carry out regular tours of his sub-division 
and this led to excessive mileages being 
charged. He refused to accept the argu- 
ment that Sub-Divisional Officers did not 
charge for all mileages actually performed 
and remarked “ touring about in motor- 
cars is really for the convenience of Sub- 
Divisional Officer as he can do precious 
little proper inspection from a motor-car 
touring along the boundary roads”, Mr, 
Jesson also remarked that he considered 
that five days at headquarters during the 
month was ample for any Sub-Divisional 
‘Officer. These orders were communicated 
to the Sub-Divisional Officer. Subsequent- 
ly on September 29, 1930, the Superintend- 
ing Engineer called for an explanation 
of discrepancies between the Sub-Divisional 
Officer’s Travelling Allowance Dill for 
August (Ex. p. 15) and the Telegraph 
Despatch Register of Kot Naja (Ex. P, 16), 
The explanation was furnished in Ex. P, 11, 
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On March 2, 1931, the Chief Engineer 
issued orders to the Superintending 
Engineer, 2nd Bahawalpur Circle, S. V. P. 
to take the explanation of the appellant 
regarding discrepancies between his T. A. 
bills for the months of May, July and 
August 1930 and the Despatch Register 
of the Kot Naja Telegraph Office. Ac- 
cordingly Mr. Hughes formally charged 
the appellant in the following terms :— 

“You have submitted untrue travelling allowance 
journals for the months of May, July and August 
4930, as shown by a comparison of the -Despatch 
Register of the Kot Naja canal Telegraph Office 
andthe Travelling Allowance Journals submitted by 
you for the months named. You have, therefore, been 
called to my office to-day and are given from 
10 a. m. to 4p. m. during which time you will 
write your defence in my presence”. 

The Sub-Divisional Officer 
his explanation (Ex. P. 9) with a cover- 
ing letter. On the June 8, 1931, the letter 
dismissing him was issued; it was com- 
municated to him, on the June 1], and 
he was relieved on June 15. His dismissal 
was gazetted on December 11, 1931. On 
December 22, 193], his appeal was dis- 
missed by the Governor-in-Council. A 
subsequent memorial to the Governor- 

` General was withheld under the rules but 
was treated as an appeal tothe Governor 
and dismissed. On April 25, 1932 the 
appellant gave notice of suit and on 
July 28, 1932, instituted a suit claiming 
Rs. 1,50,000 for wrongful dismissal. After 
a lengthy trial the learned Additional 
District Judge held that the dismissal was 
wrongful as rule 55 of the Olassification 
Rules had not been fully complied with, 
After considerable discussion of the 
quantum of damages he eventually awarded: 
a sum of Rs. 5,160 holding that 

“his action in charging only enhanced rate of daily 
allowance at Rs. 6 when if his mileages could be 
allowed he was entitled to more, was not altogether 
due’ to innocent causes, but was partly due to his 
attempt to hide the fact that he visited the head- 
quarters almost daily and there was, therefore, an 


submitted 


element of deception and it was in disobedience ` 


of the spirit of the Superintending Engineer’s orders 
that he continued visiting the head-quarters so 
frequently.” 


On the question of damages the learned 
Additional District Judge had accepted the 
evidence of a Chartered Accountant, P. W. 
No, 5, to the effect that the capitalized 
value of the remaining years of service 
plus the capitalized value of his pension 
would have amounted to Rs. 76,405 but 
for the reasons given by him he considered 
that Rs. 5,160 was sufficient. 

The amount- of Rs. 5,160 was selected 
as being one year's pay at the rate 
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of Rs. 439 per menssm the rate then drawn 
by the appellant. 

Against this order the present appeal has 
been preferred, the appellant claimimg an 
additional sum of Rs, 70,000. 

On behalf of the Secretary of State 
cross-objections have been presented 
claiming that the suit should have been 
dismissed in toto : — 

(a) for want of jurisdiction 

(b) because the plaintiff had no cause 
of action, and . Du 

(c) because the suit was barred by time. 

It will be convenient to consider the point 
of limitation first. The learned Assistant 
Legal Remembrancer contends that Art. 
2 of the First Sshedule of the Limita- 
tion Act applies. This Articla provides 
that in the case of a suit for compensa- 
tion for doing or for omitting to do an 
act alleged to be in pursuance of any 
enactment in force for the time being in 
British India, the period of limitation 
shall be ninety days from the time when 
the act or omission takes place. Mr. Edmunds 
contends that the suit should, therefore, have 
been brought within ninety days from the 
date of plaintiff's dismissal. He has referred 
to certain rulings but these are not directly 
in point. Richard Watson v. Municipal 
Corporation of Simla (1) and Punjab 
Cotton Press Co. v. The Secretary of State 
(2). relate to acts done in the one case 
by Municipal and in the other case by 
canal officials which actually caused ma- 
terial damage, The Municipality of Ratnagiri 
v. Vasudeo Balkrishna (3) is entirely 
irrelevant as the limitation there was held 
to ‘be governed by a special section of. 
the District Municipal Act (Bom. Act III 
of 1901). Shariful Hasan v. Lachmi 
Narain (4) was,a case where-the plaintiff 
sued for damages for malicious arrest on a 
charge of dacoity. f 

The rulings guoted on the other side, 
Panchanan Chatterjee v. Santosh Kumar 
Bose, 65 Ind. Oas. 105 (5) and The 
Municipality of Tatta v., Assanmil 
Chandumal, 29 Ind. Cas. 597 (6) are little 
more helpful. Though the latter ruling 
dealing with dismissal cf the Municipal 
Secretary contains a remark that Art. 2 

(1) 72 P R 1909; 2 Ind. Cas. 819; 112 PWR 

0 


1909. 

(2)4 Lah. 428; 79 Ind. Oas. 203; A. I R 1924 Lah. 
1 > 

(3) 33 B 6(0; 30 Ind. Cas 330; 17 Bom. L R 
652. 

(4) (1931) A L J 858; 135 Ind. Oas. 558; A IR 1932 
All. 16; Ind. Rul. (1932) All. 91, 


(5) 65 Ind. Cas. 105, 
(6) 29 Ind. Cas, 597; 8 S LR 204. 
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of the Limitation Act did not apply, but 
in the opinion of the learned Judge 
Art. 115 applied. It appears to me that 
1t cannot possibly be said that the dis- 
missal of the plaintiff was “an act done 
In pursuance of any enactment in force”, 
and, therefore, Art. 2 woald not apply. 
The suit is one in reality for breach of 
contract and is thus well within time, 

The real crux of the case lies in the 
cross-objections regarding jurisdiction and 
cause of action preferred by the Secretary 
of State. These two points are really 
closely inter-connected and can conveniently 
be dealt with together. The principle 
point raised by the learned Assistant 
Legal Remembrancer is that the Court 
had no jurisdiction to hear such a suit. 
He argues, as far as I have been able 
to follow him, that there is no contract 
between the Crown and public servants 
and that public servants hold their ap- 


pointment at the pleasure of the Crown.’ ` 


They are, therefore, liable to be dismissed 


whenever the Orown pleases and the Crown. 


cannot be sued for wrongful dismissal. 
According to his argument the rule con- 
tained in the Classification Rules regarding 
the procedure to be adopted before a 
Government servant is dismissed or other- 
wise punished are merely directions in- 
tended for the guidance of the authorities 
whose duty it is to maintain the administra- 
tion of the services. He urges that no 
authority is competent to fetter in any 
way the power of the Crown to dismiss at 
pleasure as that involves an abrogation 
of the prerogative. It is urged that the 
rules made by the Secretary of State 
have no statutory force. In support of 
this contention Mr. Edmunds has referred 
fo a large number of English authorities, 
He first cited De Dohse v. Queen (7) in 
which the House of Lords held that if 
there had been any contract such contract 
must necessarily have had imported into it 
the ordinary course of practice of the 
Crown, that is to say, it must have been sub- 
ject to reservation of the right of the Crown 
to dismiss, In Dunn v. Queen (8) Lord 
Esher, M. P. took the same view. 

Shenton v. Smith (9) was a case in which 
the plaintiff, who had been appointed 
temporarily to act in the place of the 
officer who was on leave, sued for damages 


on the ground that he had been dismi 
D aeh an ery dismissed 
¢ BD 116;65L J ; 05; 
44 W R243; 60 J P 117. SD eet D EA 


(9) (1895) A 0229: 64L : . 
UEI ) ; J PỌ 119,43 W R 637; 72 
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before the expiration of the leave of tha 
officer for whom he had been appointed 
to act. The case came from Western 
Australia. It was held that certain regula- 
tions which existed were merely directions 
given by the Crown to the Governments 
of Crown Colonies for general guidance, 
and that they did not constitute a contract 
between the Crown and its servants. In 
delivering the judgment of their Lordships 
of the Privy Council Lord Hobhouse re- 
marked : 

“They consider that unlessin special cases where 
it is otherwise provided servants of the Orewn 
hold their offices during the pleasure of the Crown; 
not by virtue of any special prerogative of the 
Orown but because, such are the terms of their 
engagement, as is well understood throughout the 
public service, If any public servant considers that 
he has been dismissed unjustly his remedy is not 
by a law suit but by an appeal of an official or 
political kind.” . 

Again in 34 T. L. R. 341 Avory, J. 
referring to the remarks by Lord Hobhouse 
in Shenton v. Smith (9) understood the 
words “where it was otherwise provided" 
to mean “otherwise provided by statute.” 

In Gould v. Stuart (10) it was held that 
the Crown has by law, whether in England 
or New South Wales, power to dismiss 
civil or military 
Officer, a condition to that effect being an 
implied term of the contract of service 
except where it is otherwise expressly 
provided but that certain provision of the 


-New South Wales Civil Servants Act of 


1884 being manifestly intended for the pro- 
tection and henefit of the officer are in- 
consistent with such a condition and con- 
sequently restrict the power of the Crown 
in that respect. The provisions of that 
Act as appear from the report were in 
many cases similar to the provisions of 
the Classification Rules. The learned 
Assistant Legal Remembrancer, contends 
that in that case the provisions were included 
ina statute whereas no such provisions are 
contained in the Government of India Act 
itself, but appear oniy in the Classification 
Rules. 

In Denning v. The Secretary of State 
for India in Council - (11) a case in which 
an cffñcer had been dismissed not for 
misconduct but only for difficulties with 
relation to his health, it was held that 
the Crown servant against whom no 
misconduct is alleged is liable to be dis- 
missed even if the form of contract im- 
plies that except in case of misconduct 


(10) (1896) A O 575; 65 LJP O 82; 15 LT 
0. 
(11) (1920) 37 T L R 138. b 
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by ‘notice. This decision was given in 


. November 1920, but the plaintiff's em- 


Q 


~ 10). 


-ployment 


had been terminated as far 
back as the January 8, 1913, and thus 


‘the case is not very helpful in determining 
_.the effect of the Provisions of 6. 


96-B 
of the Government of India Act. 
In Clifford B. Reilly v. Emperor (12) their 


: “Lerdships of the Privy Council held that 
-", “if the 


terms of the appointment definitely 
prescribe a term and expressly provide for a power 
to determine “for cause" it appears necessarily to 


follow that any implication of a power to dismiss 


at pleasure is excluded.” 

In their view this followed from the 
reasoning of the Board in Gould v. Stuart 
They further remarked “the contrary 
view to that “here expressed would defeat 
the security given to numerous servants of 


_ the Crown in judicial and quasi-judicial 


- rights to dismiss its civil 


From 


and other offices throughout the Empire 
where one of the terms of their appoint- 
ment has been expressed to be dismissal 
for cause.” Mr. Edmunds contends that 
these remarks are obiter as the appeal 
was ultimately determined on other grounds, 
namely, that the performance of the 
contract had become impossible by 
legislation which had abolished the appel- 
lant’s post and thus the contract had 


“ been discharged. The remarks, however, 
“were necessitated by the fact 


that there 
had been a difference of opinion on the 


point between the Judges in the Canadian 


- » Courts. 


Reference was also made to Young v. 
Waller (13). This ruling held that: 
“although it was decided in Gould v, Stuart (10), that 
the effect of the Civil Service Act, 1884, (in New 
South Wales) was to deprive the Orown of its 
s servants summarily 
without following the procedure prescribed 
by the Act, it was certainly not suggested that 
the provision ofthe Act do, either directly or by 
implication, take away the right of the Crown to 


abolish a civil office”, 


The ruling, therefore, is not in point. 
the above authorities it appears 
clear to me that though ordinarily the 
Crown can dismiss an officer at pleasure, 
there are certain cases in which provision 


- is made for the limitation of that right 


and that as held in Clifford B. Beilly v., 
Emperor (12), where the terms of the 
appointment definitely prescribe a term 
and expressly provide for a power to 
determine ‘for cause’ any implication of 


(12) A I R 1934P O 60; 148 Ind. Gas. 637; 39 L 
wasi; 6 R P O 129; (198}) A L J 255; 66 M L J 639 


J ©). 
(13) (1896) 14 A O661, 
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a power to dismiss at pleasure is excluded 
The question, therefore, is whether i 
should be held that in India any suc’ 
provision exists. 

Section 96-B of the Government of Indi: 
Act provides that subject to the provision 
of this Act and of rules made thereunde 
every person in the civil service of th 
Crown in India holds office during Hi 
Majesty’s pleasure”. Clause (2) of th 
said section gives the Secretary of Stat 
power to make rules regulating th 
classification of the civil services in Indie 
their conditions of services and disciplin 
and conduct. 

_ Clause (4) runs :— 

“For the removal of doubts, it is hereby declare 
that all rules or other provisions in operation 2 
the time of the passing of the Government of Ind: 
Act, 1909, whether made by the Secretary of Stal 
in Council or by any other authority, relating | 
the civil service of the Crown in India, were dul 
made in accordance with the powers in that behal 
and are confirmed but any such rules or provisioi 
may be revoked, varied or added to by rules or lay 
made under this section”. 

Clause (5) provides that 

“No rules or other provisions made or confirme 
under this section shall be construed to limit 4 
abridge the power of the Secretary of State : 
Council to deal with the case of any person in tl 
Civil Service of the Crown in India in such 
manner as may appear to him to be just and equitab. 
«provided that where any such rule or provisic 
is applicable to the case of any person, the cai 
shall not be dealt with in any manner less favou 
able to him than that provided by the rule 
provision”. i , 

The Civil Services (Classfication, Contr 
and Appeal) Rules were made by tl 
Secretary of State : for India in Counc 
under s. 96-B of.the Government of Ind: 
Act on May 27, 1930, and r. 55 is tl 
one with which we are now concerne 
This rule runs :— 

“Without prejudice to the provisions of the Pub. 
Servants Inquiries Act, 1850, no order of dismiss 
removal or reduction shall be passed on a memk 
of a Service (other than an order based on fac 
which bad led to his conviction in a criminal Cou 
unless he has been informed ia writing of t 
grounds on which it is proposed to take actic 
and bas been afforded an adequate opportunity 
defending himself, The grounds on which it 
proposed to take action shall be reduced to t 
form of a definite charge or charges, which sh 
be communicated to the person charged togetl 
with a statement of the allegations on which ea 
charge.is based and of any other circumstan 
which it is proposed to take into consideration 
passing orders on the case. He shall be requir 
within a reasonable time, to put in a written sta 
ment of his defence and to state whether he desi 
to be heard in person. If he so desires or if i 
authority concerned so direct, an oral inquiry sh 
be held. At that inquiry oral evidence shall 
heard as to such of the allegations as are not adr 
ted, and the person charged shall be entitled 
cross-examine the witnesses, to give evidence 
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- ‘person and to have such witnesses called, as he may 
wish, provided that the officer conducting the 
inquiry may, for special and sufficient reason to be 
recorded in writing, refuse to call a witness, The 
proceedings shall contain a eufficient record of the 
evidence and a statement of the findings and the 
grounds thereof. š 

“This rule shall not apply where the person con- 
cerned has absconded, or where it is for other 
reasons impracticable to communicate with him, All 
or any of the provisions of the rule may, in excaptional 
cases, for special and sufficient reasons to be recorded 
in writing, be waived, where there is a difficulty in 
observing exactly the requirements of the rule and 
those requirements can be waived without injustice 
to the person charged.” 

We have, therefore, to consider the 
effect of these rules. In support of his 
contention that despite these rules the 
Orown can dismiss at pleasure, the learned 
Assistant Legal Remembrancer has referred 
to various rulings :— 

In Roshan Lal v. District Board, Aligarh, 
158 Ind. Cas. 626 (14), a decision of the 
Division Bench of the Allahabad High 
Court, it was held that where the office 
is held at pleasure then on the principie 
of Shenton v. Smith (9), no action would 
lie for an order of dismissal which is 
made not in accordance with the rules. 
That case dealt with powers of a District 
Board to dismiss its servants and is not 
directly in point. 

Two cases of this Court have been 
cited by him. In Jamun v. Secretary of 
State for India, 155 Ind. Cas. 395 (15), in 
a brief judgment in which there was no 
reference to s. 23-B, Government of India 
Act, or the rules thereunder, it was held 
that the plaintiff, a cleaner at the North 
Western Railway, was, asa servantof the 
Crown, liable to be dismissed at will and 
pleasure unless the Crown had deprived 
itself of the prerogative by statute. It is 
no clear whether the plaintiff in 
that case came within the scope of the 
Classification Rules. In another case 
reported in Lal Singh v. Secretary of State 
for {ndia, 158 Ind. Cas. 369 (16), Single 
Judge, dealing with an application for 
leave to sue in forma pauperis, remarked 
without any discussion. “It is, however, 
the general rule that all servants of the 
Orown are liable for termination of service 
at pleasure”. 

The principal ruling on which re- 

.liance is placed is R. T. Rangachariar v. 


ee 158 Ind. Cas. 626; A I R 1935 All. 80?;8RA 


(15) 155 Ind. Cas, 395; ATR 1933 Lah. 689; 7 R L 
704; 37 PL R 370, 
9j{t0) 159 Ind. Cas, 389; A I R 1985 Leh. 365; 8 RL 
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Secretary of State (17), in which the whole 
position was discussed at length by Sir 
Owen Beasley, Chief Justice, who held 
(page 872*) that, if the appellant held his 
appointment at the pleasure of the Crown, 
it was clear that the Secretary of State 
could not be sued for damages for breach 
‘of contract for dismissing a servant who 
held his appointment or office under such 
a tenure because the contract of service 
being at the pleasure of the Crown has 
not been broken by such dismissal. The 
learned Chief Justice in ‘discussing Gould 
v, Stuart (10), distinguished that case on 
the ground that, in the New South Wales 
Act of 1884, there was no express enactment 
as there is ins. 96-B (1) of the Government 
of India Act that the tenure was at the 
Pleasure of the Crown and hence in those 
circumstances there could not be imported 
by implication into the contract of service 
the term that the Crown may put an end 
to it at its pleasure. In discussing the 
rules the learned Chief Justice pointed 
out that r. 14 of the rules then in force 
(which is equivalent to the present r. 55) 
contained the words “without prejudice 
to the provisions of the Public Servants 
(Inquiries Act of 1850, ands. 25 of that act 


runs :— 

“Nothing in this Act shall be construed to effect 
the authority of Government for suspending or 
removing any public servant for any cause without 
any enquiry under this Act". a 

The Public Servants (Inquiries) Act of 
1850 provides for public enquiry in the 
case of public servants accused of mis- 
conduct, ani in view of scheme of the Act, 
s. 25, in my humble judgment, really only 
reserves to Government right to remove 
a public servant without an enquiry under 
that Act, that is to say as of a depart- 
mental enquiry and not of a public 
enquiry. 

In Ram Das Hazra v, Secretary of State, 
16 Ind. Cas. 922 (18), a Division Bench of 
the Calcutta High Court took the view 
that . 

“except where it is otherwise provided by statute 
as in Gould v. Stuart (10), all public officers and 
servants of the Orown hold their appointments 
at the pleasure of the Crown; and all, in general, 
are subject to dismissal.at any time without cause 
assigned, nor will an action for wrongful dismissal 
be entertained”, 
for i 
“what the Orown cosld do independently of any 
enquiry and without the assignment of any reason, 
cannot very well be questioned in a Court of law 

(17) 57 M 857; 154 Ind. Cas. 884; AI R 1931 Mad. 
516; 40 L W 146; 67 ML J 123; 7 R M535. 

(18) 16 Ind. Oas. 922 
$Page of 57 M.— Ed} 
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on the ground that the inquiry has not been 
fatisfactory or in proper form, or that the reason 
assigned i3 unsound or open to criticism.” 


That decision, however, was given in 
1912 before the passing of the present 
Government of India Act and is, therefore, 
inapplicable. 

Abraham Reuben v. Karachi Municipality 
(19), was a case of dismissal of a surveyor 
by the Karachi Municipality and is not 
really in point. 

Jehangir M. Cursetji v, Secretary of State 
(20), was a suit for damages for defama- 
tion brought by a Deputy Collector ‘against 
the Secretary of State, and proceeded on 
its own facts and is not in point in the 
present discussion. ~- 

In Secretary of: State v. Sree Govinda 
Chaudhuri (21), it was held that a suit 
for damages did not lie against the 
Secretary of State for India in Council 
for misfeasance, wrongs, negligence or 
omission of duties of managers appointed 
by the Court of Wards; I am unable to 
see how this ruling is applicable in the 
present case. 

For the appellant ieliance is placed on 
a decision of a Division Bench of this 
Court in Hart Ram v. Secretary of State for 
India, 158 Ind. Cas, $96 (22), in which Dalip 
Singh, J, dissented from R. T, Rangachariar 
v, Secretary of State (11), snd held 
that it was not correctly decided in go far 
as it held that the rules made by the 
Secretary.of State cannot qualify the tenure 
of civil servants in India. He held that 
though the English authorities supported 
the contention put forward on behalf of 
the Secretary of State, so far as the law 
in India was concerned, it appeared to be 
governed by s. 96-B of the Government 
of India Act. : 

Apart from this ruling reliance has been 
placed: on Satish Chandra Das v. Secretary 
of State (23), in which Buckland, J. re- 
marked, after citing the provisions of 
8. ge of the Government of India Act: 

“It appears to me on the authori 
Stuart rio, that as in that ea Aa e 
which are manifestly intended for the protection 
and benefit of the officer, are inconsistent with 
importing into the contract of service the term.that 
the Crown may put an end toitat pleasure, which 
is the language used in the case cited. "Stated 
in other words what it comes to is that before a 


(19) A I R 1929 Sind 69; 112 Ind, Cas. 387. 

(20) 27 B 189; 5 Bom. L R 80. 

(21) 59 O -1289: 140 Ind. Cas. BAB: A I R 1939 
Cal. 824; 36 O W N 60F; 55 OL J 512; Ind. Rul. (1933) 
Cal, 58. ? 

(22) 158 Ind. Cag, $96, f 

(23) 54 O 44; 101 Ind. Cas, 58}; A I R 1927 Cal. 
oll, 
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Police Officer may be dismissed, the procedure laid 
down by r. 14 must be followed. In go far as the 
plaintiff alleges that such regulation was not complied 
with, the plaint discloses a cause of action”. 

In Bimalacharan Bataliyal v. Trustees for 
the Indian Museum (24), at page 237-683, 
Costello, J. appears to approve this ruling 
though he did not finally decide the ques- 
tion- as if was unnecessary to do so in that 
case, 4 

In J. R. Baroni v. Secretary of State (25), 
Cuncliffe, J. remarked :— 

“In principle I am unable to distinguish the case 
before me now from the decision in Gould v, 
Stuart (10). To my mind: the meaning of the words 
‘subject to the provisions of this Act and of rule made 
thereunder every person in the civil service ofthe Crown 
in India holds office during His Majesty's pleasure’ 
read together with r. 14 is quite clear, They indicate 
that certain formalities must be observed before a 
civil servant can be dismissed, and in so far as these 
formalities are alleged not to have been followed, 
the plaintiff is not precluded from bringing his 
action.” f . 

The same view was taken in Secretary 
of State for India v. D. Attaides (26), by a 
Division Bench, | f 

In my opinion, in view of the clear 
wording ofs. 96-B the view taken by the 
Rangoon Court and Mr. Justices Buckland 
in Satish Chandra Das v, Secretary of State 
(23), is correct. The words at 
the commencement of the section ‘Sub- 


ject to the provisions of this Act 
and of rules made thereunder’ must 
be held to govern the whole section 


and thus the rules made under the section 
limit the power of the Crown to dismiss 
at pleasure. Thatthis is the intention ap- 
pears to me to be clear from the fact that 
cl. (4) confirmed all existing rules while 
cl. (5) provided that where any such rulé 
or provision was applicable to the case of 
any person, the case shall not be dealt 
within any manner less favourable to him 
than that provided by the rule or provi- 
sion. In my view, therefore, the plaintiff- 
appellant would have a cause of action 
against the Seeretary of State- for India in: 
Council if the inquiry leading to dismissal 
had not followed the procedure laid down 
in r. 55 of the Classification Ruler. 

Before turning to consideration of the 
inquiry in this case, a minor point raised 
by the learned Assistant Legal Remem- 
brancer may be disposed of. He contend- 
ed that the dismissal of the plaintiff was 

(24) 57 O 231; 125 Ind. Cas 647; A I R 1930 Cal. 404; 
Ind, Rul (193) Cal 567. | 

(25) 8 R 215; 120 Ind. Cas 695; A I R 1929 Rang, 
207: Ind Rul. (1930) Rang. 55. 

(26) 12 R 556; 154 Ind, Cas. 212; A I R 1934 Rang, 
381; 7 R Rang. 285. 
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an act of State or Sovereignty, and that, 
therefore, no action could he brought 
against the fecretary of State in respect 
thereof. He referred to various rulings by 
way of analogy, but none of these appears 
to me,to be directly in point. I am un» 
able to see how the dismissal of a servant 
in circumstances such as those of the pre- 
sent case can be described as act of State 
of Sovereignty. Further, this plea was 
never 'expressly raised in the pleas and 
was not placed in issue. Consequently 
there isno material before us which would 
enable one to decide whether the position 
of the Secretary of State in such a case is 
such that that dismissal could be considered 
an act of State or Sovereignty. 


Tt was also argued that as the rules 
themselves provide for a remedy by way 
of appeal, no further remedy is open to 
the person dismissed. There is, however, 
no authority for holding that the jurisdic- 
tion of the Civil Courts is ousted in such 
vases. 

As I have shown above there area number 
_ of rulings which hold that the Secretary 
of State can be sued in such circums- 
tances, and in my opinion, this is the cor- 
rect view of the law. 


In the present instance it is clear that 
the authorities did not comply fully with 
the provisions of Olassification Rule 55. 
A charge was framed against the plaint- 
iff and he was called on to putin a 
written statement of his defence but he 
was not called upon to state whether he 
desired to be heard in person, though in 
his covering letter Ex. P.12 at p. 148 with 
reference to his explanation regarding his 
T. A. bill for May 193) he distinctly stated 
that he could prove whatever he had 
stated. The learned Assistant Legal Re- 
membrancer has suggested that it should 
be held that these provisions were waived 
in accordance with the last phragraph of 
the rule which states that all or any of 
the provisions of the rule may, in excep- 
tional cases, for special and sufficient rea- 
sons to be recorded in writing be waived, 
there is a difficulty in observing exactly 
the requirements of the rule and those 
requirements can be waived without injus- 
tice tothe person charged. He urges that 
the case was so clear that it was unneces- 
sary to continue the enquiry further. Obvi- 
ously, however, this proviso cannot be ap- 
plied as there is no specific order in writ- 
ing giving reasons for waiving this part 
of the rule. It must, therefore, be held 
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that the provisions of r. 55, were not fully 
complied with. 

Mr. Edmunds further contended that in 
any cage the plaintiff had no claim to dams 
ges as from what had been proved in this 
case it was clear that he had been guilty 
of misconduct which fully warranted his 
dismissal. The English rulings cited by 
him deal with cases where a master dis- 
missed his servant without notice, The 
present case is one where the dismissal 
is for cause shown, and the suit is for 
damages forfailure tomake a proper en- 
quiry: it is not one for damages for dis- 
missal without notice and, therefore, the 
rulings cited are, in my opinion, inappli- 
cable. There was thus a failure to com- 
ply with the provisions of r. 55 of the Clas- 
sification Rules, and to that extent, the dis- 
missal of the plaintiff was wrongful and 
he had a cause of action which could be 
tried in the Civil Courts, 

For the appellant Mr. Mahajan contend- 
ed that once it was heldthat the dismis- 
fal was wrongful, the Court was not entitl- 
ed to go into the merits of the case and 
had to award full compensation. In this 
connection he cited various English autho- 
rities on the subject of the Law of Master 
and Servants, and two decisions 7 Iiquity 
550 and 4 Equity 350. It appears to me, 
however, that these authorities are not in 
point, as the decisions deal with cases 
where the actual dismissal was held to 
be wrongful. Inthe present case it is not 
the dismissal itself which is wrongful but 
the manner of the enquiry leading to the 
dismissal and it is obvious thatin assess- 
ing damages in acase of this nature, the 
Court is compelled to consider whether 
there was good grounds for the actual dis- 
missal of the plaintiff. This was the view 
taken in Secretary of State for Indiav. 
D' Attaides (26), in which at p. 572*, Baguley 
J. remarked :—- 

“It is quite impossible to justify the assessment 
of damages in this way, The wrong that the 
plaintiff suffered consisted in his not having a full 
enquiry which complied with r. 55, before removal. 
Without such an enquiry, he ought not to have 
been removed. In order to assess the damage we 
must see what his position would have been if he 
had ‘been repealed in his position as he was before 
his removal. He would still have to meet these 
charges, there could be no application of the prin- 
ciple of ‘autrefois acquit’ and be would still be a 
servant holding office during pleasure, and so re- 
movable at any time after the holding of an en- 
quiry that complied with r. 55. We have to con- 


sider what benefit he would have got from being so 
replaced.” 


These remarks appear to me to be direct- 
*Page of 12 R [Ed] 
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ly in point. It is, therefore, necessary to 
go into the question of whether there were 
. good grounds for dismissing the appellant. 

From a perusal of the T. A. bills 
which form the basis of the charge 
against the appellant, it is clear that 
these bills are so prepared that they give 
the impression that the officer was regu- 
larly touring in his Sub-Division and 
spending very little time at headquarters. 
The Despatch Register of the Telegraph 
Office at his headquarters Kot Naja, how- 
ever, showed conclusively that he must have 
been at headquarters on certain dates when 
according to his T. A. bills he was out on 
tour. Thisis also borne out by the Re- 
.ceipt Register. The learned Additional 
District Judge devoted a considerable por- 
tion of his judgment to discussing whe- 
ther the hours shown in the Despatch Regis- 
ter represented the time cf the actual des- 
patch of the message and came to the 
. conclusion that according to the rules, it 

was actual hour of despatch that should 
have been entered. The evidence of the 
Signallers who were produced is to the 
contrary and they profess entire ignorance 
of the rule. They all depose that the time 
entered as time of despatch in their re- 
gisters was the time when the message 
was handed in for despatch and not the 
. hour of actual despatch. Before us the 
registers were examined and discussed at 
length. In my opinion, all that can be 
said is that while in May it appears from 
the fact that batches of messages are re- 
corded as despatched at the same time 
that it was the time of handing in which 
was shown. Subsequently, however, an 
attempt appears to have been made to 
show the actual time of despatch. From 
an examination of the registers as a whole, 
_ especially when they are checked with the 
time given for receipt of certain messages 
at other stations, it would appear that 
no very great reliance could be placed on 
these registers as regards the exact time 
of despatch of any particular message. 
They do, however, suffice toshow that on 
. certain dates when according to his T. 
- A, bills the Sub-Divisional Officer was on 
tour, he must have been at his headquar- 
ters, even though it is true that certain 
messages were despatched by the Sub- 
Divisional clerk in his name. This fact 
indeed is admitted by the plaintiff in his 
attempts to explain his T. A. bills. 

The learned Assistant Legal Remem- 
brancer tock us through the evidence 
relating to these T. A, bills at very 

e 
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great length and pointed out various dates 
on which, he contended, the T. A. bills 
were false. The dates he particularly ques- 
tioned were May J, and May 2, 10, July 12, 
July 24 and August 9. There cannot be 
the least doubt from a perusal of the state- 
ment prepared by the plaintiff himself 
(Ex. p. 18) that his T. A. bills give a totally 
false idea of his movements. Thus, on 
July 12, he showed himself as halting at 
Halalpur which he had reached on July 9, 
and on 13 he showed himself as mov- 
ing from Halalpur to Bakhuwala. In 
his first explanation submitted to the 
Superintending Engineer, Bahawalpur, 
(Ex. P. 10) he stated that he might have 
come from Halalpurto Kot Naja to give 
instractions about closure work and rejoin- 
ed camp again without charging the jour- 
ney in the bill. Ia Ex. P. 18, however, he 
showed that he left Halalpur at 7 a. m. 
and reached Kot Naja at 8 a. st. and stop- 
ped there for the night owing to rain and 
left Kot Naja on 13th. 


As regards May land 2, the T. A. bills 
showed the Sub-Divisional Officer as pro- 
ceeding on May 1, from Yakuwala to Gause- 
wala and, on}May 2, as doing apparently two 
trips from Gausewala ending at Barama, 
and on May 3, from Pir Panja to Halalpur 
vide Ex. P, 13. 

In his first explanation (Ex. P. 9) ha stat- 
ed that he had probably com3 to Kot Naja 
on the 2nd evening as his children were 
ill and returned to camp on 3rd. 

In Ex. P. 18 hə showed that he had gone 
from Yakuwala to Kot Najain the morn- 
ing of May 1 ata. M. and then gone from Kot 
Naja to Doda Head and back, and finally 
af 5-30 P. x. he left Kot Naja and reached 
Tail Wall and Gausewala at 7-30 P. m. On 
2nd he showed that he returned to head- 
quarters at 9-30 a. m. and left Kot Naja again 
at 3 P. Įm. on the 3rd. The contention of the 
Secretary of State was that he had never been 
to Gausewala. In support of this, reliance 
was placed ona telegram (No. 2 in the 
Despatch Register at Gausewala) sent on 
May 2, by the Zilledar of Gausewala (D. 
W. No. 13) to the following effect : 


“Patwaris are waitiag for bonus. I have to go out- 
side for inspection of some sites. Kindly order if your 
goodself will come to day.” 


In reply the Sub-Divisional Officer 
wired : 

“Not to-day.” 

Though these telegrams would cer- 
tainly give the impression that the 
Sub-Divisional Officer had not been 
at Gausewala at all on May 2, i, 
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cannot be said to be clearly established 
that the Sub-Divisional Officer never 
went to Gausewala nor on the other hand 
has it been established that he did go 
there. It is, however, clear that when 
according to his T. A, bills he wasin 
camp in his Sub-Division, he was actually 
for a large part of the time at head- 
quarters. 

In view of these two clear cases it is 
unnecessary to discuss the remaining dates 
at length. It is clear that in many cases 
he charged enhanced daily allowance to 
which he was not entitled as he passed 
a portion of the day at headquarters. On 
his behalf it is urged that his admissions 
must be taken as a whole and that he 
should be believed when he states that 
his superior officers were well aware of 
what he was doing. Healleges that he 
told Mr. Jaini that his wife wasin the 
family way andthat he would not be able 


. to remainin camp,;and that Mr. Jaini told 


him not to worry about it. He also 
alleges that he spoke to Mr. Jesson on the 
same subject. A child was born on 
August 8, but that fact would not bean 
adequate explanation of his conduct in May 
and the early partof July. From Mr. 
Jaini’s evidence it would appear that the 
plaintiff did speak to him on tbe subject 


and that he told him not to worry. The 
obvious inference is that Mr. Jaini 
signified that he would not insist onthe 


Sub-Divisional Officer spending only five 
days in the month at headquarters while 
his wife was ill. It does not follow that 
Mr. Jaini gavehim permission to prepare 
T. A. bills which entirely concealed the 
fact of his spending a large portion of his 
time atheadquarters. It is further urged 
on his behalf that though he may not have 
been entitled to enhanced travelling al- 
lowance under therules in view of his 
returns to beadquzrters, he was acting on 
a misinterpretation of the rules, but it is 
hard to see how any one could have mis- 
interpreted the rules, which are perfectly 
clear. 

The appellant's Counsel also contended 
that had the Sub-Divisional Officer actually 
charged mileage for distances covered by 
him instead of enhanced daily allowance, 
he would have been entitled to draw a 
larger sum than he actually did. That 
no doubt istrue, but the argument en- 
tirely ignores the fact that such mileages 
could never have been passed by’ the 
controlling officers as the journeys were 
made not on the public service but for 
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privale reasonsand the Superintending 
Engineer had clearly stated in June that 
he considered euch mileage unnecessary. 

From a consideration of the T. 
A. bills in conjunction with the 
explanation which the plaintiff attempted 
to furnish, it is clear that these bills were 
deliberately framed to conceal the fact 
that he was almost daily returning to 
headquarters except when the Executive 
Engineer was on tour with him and that 
at any rate, asfar as the bills for July 
and August were concerned, they were so 
framed asto conceal the fact that he was 
disobeying the orders givenhim on the 
subject of touring by the Superintending 
Engineer. 

There was thus ample cause of punishing 
the plaintiffand asthe degree of punish- 
ment rests entirely with the authorities, 
it is not our province to express an opin» 
ion as to whether his misconduct was 
such as to warrant his dismissal or whe- 
ther a lighter punishment would have 
sufficed. The conclusion at which I have 
arrived is that there was ample ground 
for dismissing him but that the manner 
of his dismissal was contrary to the rules 
made under the Government of India Act. 

As regards the measure of damages, cer- 
tain cases have been cited by the learned 
Assistant Legal Remembrancer, b it these 
proceed on their individual facts and 
are not directly in point. In Bimalacha- 
rin Batatiyal v. Trustees for the Indian 
Musuem (24), three months, pay had been 
awarded in lieu of notice. The present case 
is notof dismiss] without notice but one 
for damages for failure to comply with 
the rules regarding the mode of the pro- 
cedure to be adopted in inquiring into the 
case of the appellant. He has been award- 
ed damages to the extent of one year's pay 
and in the circumstances that does not 
appear to me to be an unreasonable 
amount as owing to the failure of the 
authoritiesto adopt the prescribed procedure, 
the plaintiff was encouraged to embark 
on this litigation at very considerable ex- 
pense. On the other hand in view of what 
has been shown inthe case and his own 
admissions it i3 clear that had the enquiry 
been fully carried out in the first instance, 
there would hava been ample ground for 
his dismissal, He is not, therefore, in my 
opinion entitled toany further damages 
such ashe has claimedin respect of the 
pay he might have drawnin the future. 

I would, therefore, dismiss the plaintitt’s 
appeal and also dismiss the cxess-objec- 
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tions preferred by the Secretary of State. 
In the circumstances of the case I think it 
fair that the parties should te ordered to 
pay their own costs in this appeal. 

In conclusion, I would point that had the 
authorities complied carefully with the 
provisions of r. 55 the amount of time 
and money that has been wasted on this 
litigation would have been saved. 

Bhide, J —I agree, but wish to add a 
few remarks on the point of law raised in 
this case as regards the jurisdiction of a 
Civil Court to entertain a suit of this 
nature by a public servant for wrongful 
dismissal, 

The learned Assistatant Legal Remem- 
brancer conceded in view of the decision 
in Gould v. Stuart (10), that although 
public servants usually hold office during 
the pleasure of the Orown, this may be 
restricted by statute. In the present in- 
stance s. 96-B of the Government of 
India Act clearly lays down that : 

“Subject tobe provisions of this Act and the 
rules made thereunder every person in the Civil 


Service of the Crown in India holds office during 
His Majesty's pleasure etc, etc,” 


The learned Assistant Legal Remem- 
brancer tried to distinguish the present 
case merely onthe ground that the restric- 
tion in the present instance occurs in the 
rules and notin the Actitself. This con- 
tention appears tometo have no force, 
firstly because the section itself expressly 
makes the tenure not only subject to the 
other provisions of the Act but also of the 
rules thereunder, and secondlv, there seems 
to be no authority for holding that rules 
properly framed under a statute have less 
force than the provisions of the statute itself 
so long asthe rules remain in force. The 
Legislature frequently leaves matters of 
details to be regulated by rules, because 
such matters cannot be conveniently dealt 
with by itin the Act itself. Bat T see no 
good reason for holding that such rales 
have less force. 

It was next urged that a breach of the 
tules cannot be held to amount to a 
breach of the contract, as the rules can be 
altered by the Secretary of State-in- 
Council without the consent of the public 
servants concerned. I do not think there 
is much force in this argument also. When 
a public servant enters the service of the 
Crown there is, I think, an expressor im- 
plied understanding that he will be 
governed by the rules for the time being 
in force with regard tothe service and 
both parties must be taken to have under- 
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taken to observe these rules in their 
mutual relations. 

In R. T. Rangachariar v, Secretary of 
State (17), which wasa case of the present 
lype, Denning v, The Secretary of State 
for India-in-Council (11), was distinguished 
on the ground that in the India s. 96-B of 
the Government cf India Act clearly lays 
down that the civil servants of the Crown 
in India. hold during His Majesty’s 
pleasure while there was apparently ‘no 
such provision in the New South Wales 
Civil Servants Act of 1884 the provisions of 
which governed the case dealt with in Gould 
v. Stuart (10). But with all respect I must 
say that I am unable to gee why this 
should make any difference, when s. 96-B 
expressly places a limitation on the 
tenure at the pleasure of the Crown by 
makingit subject to the other provisions 
of the Act and the rules thereunder. In 
other words the section itself shows that the 
tenure is not unreservedly at the pleasure 
of the Crown. It was further remarked in 
that case that-the tenure must be either 
during the pleasure of the Crown or some 
higher tenure, such as tenure during good 
behaviour but here, too, I am.unableto see 
why there should be an ‘intermediate one 
îi. e.tenure during the pleasure of the 
Crown but limited in certain respects by 
the other provisions of the Act and the rules 
thereunder. 

D, Appeal dismissed, 
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ABDUL RAHMAN MULLIK AND OTHERS 
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AZAHAR ALI KHAN-—Derenpant— 
RESPONDENT 
Res judicata — Plaintiff's suit forkhas possession 
alleging lease to defendant was invalid—Lease found 
invalid but defendant found to be occupancy ryot 
and hence not liable to eviction — Subsequent suit for 
enhancement of rent on basis that defendant was 
occupancy ryot—Held, finding in prior suit on 
validity of lease did not operate as res judicata and 
defendant could fall back on lease—Civil Procedure 

Code (Act V of 1908), s. 11. = 

Ine suit for khas possession the plaintiff alleged 
that the lease granted to the plaintiff was not valid. 
The defendant resisted the claim for khas possession 
on two grounds. He maintained : (1) that the said 
lease was a valid lease and (2) that in any event he 
having acquired occupancy rights could not be evicted 
from the lands. The Courtheld that the Jease was 
invalid, but that the defendant was an occupancy 
ryot and so could not be evicted from the lands, 
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Subsequently the plaintiff sued for enhancement of 
rent onthe footing that the defendant was an oc- 
cupancy ryot. The defendant contended that Le had a 
valid lease in his favour; 

Held, that the tenant defendant won the suit on the 
finding that he was an occupancy ryot. The suit 
would have failed if he had at Jeast an occupancy 
right. The finding, against which he could not 
appeal, that the aforesaid lease was invalid, did not 
sustain the decree made in that suit, for inspite of 
that finding the plaintiff's suit was dismissed. For 
this reason the decision on that issue was not a final 
decision, and did not operate as res judicata 

[Case-law referred to.] 

C. A. from appellate decree of the Sub- 
Judge, Second Court, Hooghly, dated 
July 25, 1993: E 

Mr. S. M. Mullick and Rabindra Nath 
Bhattacharjee for Mr. Kusi Prasanna Chat- 
terjee, for the Appellants. 

Messrs. Abdul Hossain and Narendra 
Nath Choudhury, for the Respondent. 


Judgment.—The plaintifs who are 
mutawallis of a wakf created by one Kader 
Bux in. Aswin 1316, have sued ihe defen- 
dant for arrears of rent and also for en- 
hancement of rent under the provisions of 
8. 30 (b), Bengal Tenancy Act. The 
claim for arrears of rent has not been 
resisted, the defendants only contesting 
their right toenhance rent. Shortly after 
creating the wakf by which Kader Bux 
appointed himself mutawalli, he granted 
in favour of the defendant a mukarari 
mourasi lease by a registered document in 
the month of Magh 1316. Itis this lease 
that has been put up by the defendant 
against the plaintiff’s claim for enhance- 
ment. It is not disputed that the plaintifs 
have become mutawallis on the death of 
Kader Bux. The question is whether the 
lease is-binding on the plaintifs, a ques- 
tion which is complicated by the proceed- 
ings of an earliar suit inter parties. 

That suit was a suit instituted by the 
plaintiffs against the defendant for khas 
possession, It was instituted in 1929 and 
was numbered Title Suit No. 171 of 1929. 
The plaintiffs alleged therein that the lease 
granted by Kader Bux to the defendant 
was not binding on the wakf, being in 
excess of the powers of a mutawalli and 
that the defendant was a trespasser on 
the land after the death of Kader Bux. 
The defendant resisted the claim for khas 
possession on two grounds. He maintained: 
(1) that the said lease was a valid lease 
and (2) that in any event he having acquir- 
ed occupancy rights could not be evicted 
from the lands. The Appellate Court held 
that the lease was invalid, being in excess 
ofthe powers of Kader Bux, as mutawalli, 
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but that the defendant was an occupancy 
ryot and so could not be evicted from the 
lands. In this view of the matter that suit 
was dismissed. There was no further ap- 
peal to this Court. 

The plaintiffs have now sued for enhance- 
ment of rent under e. 80 (b), Bengal 
Tenancy Act, on the footing that the defen- 
dant is an occupancy ryot, They contend 
that by reason of the final judgment passed 
in Title Suit No. 171 of 1929, the defendant 
cannot be heard to say that he is other than 
an occupancy ryot. The Court of first 
instance accepted the said ccntention and 
granted enhancement. The lower Appel- 
late Court has held that it is still open te the 
defendant to fall back upon the lease grant- 
ed to him by Kader Bux, and set it up in 
defence. On the merits it has held that the 
said lease is binding on the wakf and ac- 
cordingly has refused the plaintiffs’ prayer 
for enhancement. The whole controversy 
between the parties is whether the findings 
in the judgment passed in Title Suit 
No. 171 of 1929 that the said lease is not 
binding on the wakf and the defendant is 
an occupancy ryot only are conclusive bet- 
ween the parties. 

Before examining the cases which hava 
a bearing on the question it is necessary to 
have in view the principle of res judicata 
as embodied in s. 11, Civil Procedure Code. 
For the present case that section is enough 
and the fact that s. 11 isnot exhaustive 
is not material. An examination of the 
section shows that in order that a finding 
on aD issue in an earlier suit inter parties 
may be res judicata in the later suit bet- 
ween them; that issue must be (2) a direct 
and substantial issue and (zi) it must be 
finally decided. Iam not noiing the other 
elements which are all admittedly present 
here. Having regard tothe frame of Suit 
No. 171 of 1929 and the pleadings therein 
there cannot be any doubt that the issue as 
to whether the aforesaid lease granted by 
Kader Bux was binding on the wakf, and 
so on the succeeding matwalis, was a direct 
and substantial issue in the case; but the 
question is whether it was finally deeided 
therein. In my judgment it was not. The 
tenant defendant won the suit on the find- 
ing that he was an occupancy ryot. The 
suit would have failed if he had at least an 


occupancy right. The finding, against 
which he could not appeal, that the 
aforesaid lease was invalid, did not 


sustain the .decree made in that suit, for 
inspite of that finding the plaintiffs’ suit 
was dismissed, For this reason I hold that 
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the decision on that issue was nota final 
decision and does not operate as res 
judicata. The cases on the point when ex- 
amined in my judgment arrange themselves 
on the two sides of the dividing line on the 
basis of the principle which I have indicat- 
ed above. In Lilabati Misrain v. Bishun 
Chobey (1), Sir Ashutosh Mookerjee stated 
the principle in the following terms : 

‘We may further point out that an estoppel is 
not confined tothe judgments but extends to all 
facts involved init as necessary steps or ground 
work andas explained by the learned Judges of 
the Madras Hight Court in Narayanan v, Kua- 
nammal (2)a judgment operates by way of estoppel 
as regards all the findings which are essential to 
sustain the judgment.” i A 

In Peary Mohan Mukerjee v. Ambica 
Charan (3), where the earlier suit for 
damages for non-removal of certain offen- 
sive matter from the defendants’ lands 
had been dismissed on two grounds namely 
(1) for non-service of notice under s. 363, 
Bengal Municipal Act, and (2) on the 
finding that defendant was under no 
liability to remove the offensive maiter 
and the second. finding was urged as res 
judicata in a later suit for damages between 
the same parties Maclean, C. Jọ, and 
Banerjee, J., held that it wasso. In decid- 
ing the question Banerjee, J., analysed the 
cases where more questions than one arise 
in a suit and are decided. Referring to 
cases where all the pointsin the suit are 
decided. by the Court but where the result 
‘of its decision upon every such question is 
not. embodied in the decree in the form 
of declarations Banerjee, J., makes the 
following observation : 

“Oases of this last mentioned description again 
sub-divide into two classes in one of which the 
decree is supported by the decision 
upon each of the questions determined (and 
the case we have to consider is one of that descrip- 
tion) and in the other itis inspite ofthe decision 
upon some of those questions as for instance where 
a suit fails upon the question of limitation or 
some preliminary issue but the question of title is 
found for the plaintiff. h . 

The case we are dealing with not being of this 
latter description, it isnot necessary to consider 
whether the Full Bench decision in Niamat Khan 
v. Bhadu Buldia (4), is good law or whether it has 
been in effect overruled by the Privy Council in 
Run Bahadur Singh v. Lacho Koer (5), a question 
which may be taken as settled by the case of 
Nandalal Bhattacharjya v. Bidhu Mookhy Debee 
(©, and Mugandeo v. Mahadeo Singh (7}.” 


(1) 6OL J 621. 
(2) 28 M 338. 
(3) 24 O 900. 
(4)6 0319; 7OLR 227, 
02) }2TA 23:11 0801; 4 Sar, 602; 9 Ind. Jur. 202 
O). 
: (6) 13 017, 
(7) 18 O 647, 
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The point so reserved by Banerjee, J., 
has now been settled by the Judicial Com- 
mittee of the Privy Council in Midnapur 
Zamindary Co. v. Naresh Narayan Roy 
(8). A case of the last mentioned type 
noticed by Banerjee, J., in Peary Mohan 
Mukerjee v. Ambica Charan (3), was 
Parbati Debi v. Mathura Nath (9). There 
asnit ‘was first brought to enhance rent 
Bengal Tenancy Act of 
an occupancy tenancy containing undivided 
shares in parcels of land, In that suit it 
was held (1) that the plaintiff had the right 
to enhance rent of such a tenancy (2) that 
the rent paid by the defendant was not 
lower than rent paid by the tenants of’ 


adjoining land. Oathe last finding 
suit was dismissed. A second suit was 
brought to enhance rent under gs, 


30, .. 
Bengal Tenancy Act. also and the question 
wes whether the first of the afrresaid 
finding in the earlier suit operated as res 
judicata. It washeld thatit did not. In 
support of the contention that the said 
finding operated as res judicata, Peary 
Mohan Mukerjeé’ y. Ambicı Charan (3) was. . 
cited. Sir Ashutosh Mookherjee in dealing 
with the case made the following obser- 
vations : : 

“That case, however, is clearly distinguishable, 

There. it was ruled that whena decision has been 
based on two grounds either of which is sufficient 
to support the decree, the decision upon; each of 
the grounds is conclusive between the 
Here, however, the decision upon the question of 
the right of the plaintifi to enhance the rent is 
not the basis of the decree ultimately made. Con- - 
sequently it cannot be maintained under s, 13, 
Civil Procedure Code of 1882 that the question 
was directly and substantially in issue between 
the parties or was finally decided.” 

Whether an issue is a direct and substan- 
tial issue in my judgment would generally 
have to be determined from the nature of the 
suit and theform of the pleadings, but 
where a case is disposed of in- 
the way as was done in Parbati Debi v. 
Mathura Nath (9), it can at least be said 
that the finding onthe issue on which the 
decree is not based (the decree being in 
spite of and against the natural consequ- 
ence ofthe said finding) isa mere expres- 
sion of opinion by the Court and not a 
final adjudication between the parties 

The case in Midnapur Zamindari Co. 
v. Naresh Narayan Hoy (8), is of the type 
of Parbati Debi v. Mathura Nath (9), and 
of the second type mentioned by Banerjee, , 
J., in Peary Mohan Mukerjee v. Ambica . 

(8) 481 A 49; 64 Ind. Cas, 23]; A I R1922 P O 241; : 
48 0460; 14 L W 265; 30 M L T 279 (P 0). ; 
LS O 29; 15 Ind, Cas, 453; 16 OW N 877;16 0 


the -: 


parties. ` 
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Sharan (3). There ~in the earlier suit ins- 
dituted in 1865 for khas pessession by the 
landlord the defendants had taken two 
oleas namely (1)thatthe suit was prema- 
ture and (2) that they were occupancy 
ryots. The suit was dismissed on” the 
ground that it was premature but the 
Court found thatthe defendants were not 
occupancy ryots. In the later suit for khas 
possession the question was whether the 
finding inthe suit of 1€64 that the defen- 
dants were not occupancy ryots operated 
as res judicata. Lord Dunedin held that 
ut did not. Applying the principles de- 
ducible from the decisions I have noted 
above my view isthat the finding in Title 
‘Suit No. 171 of 1929 thatthe lease granted 
ko the defendant by Kadar Bux was not 
Winding on the wakf estate and on the 
wnutwalis succeeding him is not res judicata. 
[By the decree passed therein the said suit 
Kor khas posssssion was dismissed. The 
decree, therefore, was not based on the 
said finding but inspite of the contrary 
Ko its natural consequence. For these 
seasons I uphold the decree mad's.xby the 
Kower Appellate Court and dismiss the 
«appeal with cosls. 


The prayer for leavé to appeal under 
3. 15, Letters Patent, is refused. 
D. Appeal dismissed. 


—— 


PATNA HIGH COURT 
Civil Appeal No. 140 of 1934 
August 28, 1935 
MOHAMMAD Noor AND Saunpzrs, JJ. 
Masammat KABO AND ANOTHER— OBJECTORS 
—APPELLANTS 
VeETSUS 
DAMRI LAL AND orseRs—OBJEOTORS 
AND APPLICANTS—RESPONDENTS 

Succession Act (XXXIX of 1925), ss. 370 to 390 
—Inquiry contemplated by Part X, nature of—Es- 
sentials—Inquiry in one proceeding as to which 
of anumber of deceased persons was entitled to a 
aparticular amount— Whether contemplated—Succes- 
«sion certificate—Application for grant in respect 
of money due to wife—Grant in respect of money 
due to deceased husband—Defect, if only formal— 
ee of grant of certificate, if can be interfered 
with. 

The inquiry contemplated in Part 10, Succession 
Act, is aninquiry betweenrival claimants to the 
estate of a deceased pereon. First of allan applica- 
Mion giving some particulars about the deceased is 
maccessary. Then the jurisdiction of granting the 
certificate is vested in the Judge within whose juris- 
diction the deceased ordinarily resided. It was 
pore contemplated by the Legislature that there can 

e an inquiry in one proceedings as to which of 
m number of deceased persons was entitled to a 
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particular money, although some sort of inquiry 
about the existence of debt is essential in order to 
enable the Court to grant a certificate. 

Where on an application for grant ofa certi- 
ficate for money said to be dueto A, a certificate 
has been granted for collecting the money due to 
her deceased husband, the defect is purely formal 
and the order of grant ofcertificate cannot be in- 
terfered onthe ground. 

C. A. from an order of the District 


Judge, Monghyr, dated February 27, 1934. 


Messrs. Baldeva Sahay and Raj Kishore 
Prasad, for the Appellants. 

Mr. K. K. Banerji, for the Respondents. 

Mohammad Noor, J.—This appeal is 
against an order of ihe District Judge of 
Monghyr, granting succession certificate 
under Part 10, Succession Act, tothe res- 
pondents Damri Lall and another. The 
proceeding in this case was somewhat of an 
irregular character. The money for the rea- 
lization of which various persons claimed 
succession certificates was lying in the post 
office being the sale proceeds of two 
Government promissory notes each of the 
face-value of Rs, 500 which stcod in the 
name ofone Moti Lal, Moti Lal died, 
leaving a widow, Musammat Shyam Sunder 
Kuer, Later on she also died. The Govern- 
ment promissory notes were obviously ac- 
quired in the name of Moti Lal when he 
wasof very tender age, and the learned 
Judge has found that it was perhaps his 
maternal grandfather Darshan Lal who 
acquired them for his benefit. 

One Kausalya Kuer applied for a suc- 
cession certificate to realize the sale pro- 
ceeds of these Government promissory notes, 
alleging that they were infact the property 
of her daughter Shyam Sundar Kuar, 
widow of Moti Lal, and she being her heir 
was entitled to realize them, Thereupon 
the present appellants Musammats Kabo 
and Besni fiied objections to the grant of 
certificate to Musammat Kausalya not on 
the ground that they were the heirs of 
Shyam Sunder Kuar, widow of Moti Lal 
but on the ground that they were the heirs 
of Darshan Lal, the maternal grandfather 
of Moti Lal to whom, according to them, 
the Government promissory notes really be- 
longed. The second objection was by the 
present respondents who claimed to be the 
heirs of Moti Lal in whose namethe notes 
stood. It is clear from whatI have stated 
above that three different persons claimed 
to be entitled to the money, each claiming 
that it belonged to different deceased per- 
sons. It was not acaseof different persons 
claiming the right to collect money due 
to one deceased person. Kausalya claimed 
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to succeed to the estate of, Shyam Sunder 
Kuar, Kabo and Besni to be entitled to 
succeed to the estate of Darshan Lal and . 
Damri Lal and others .to'the estate ..of 
Moti Lal, the subject-matter of- the. claim 
being the same. 


The learned District Judge piisad to 
inquire into the various claims in the pro- 
ceeding started by Kausalya. This seems 
to be somewhet irregular, inasmuch as 


the inquiry contemplated in Part 10, Suc- .. 


‘cession Act, is an inquiry between rival 
claimant to the estate of a deceased per- 
son. First of all an application giving 


some particulars about the deceased is. 


necessary, Then the jurisdiction of grant- 
ing the certificate is vested in the Judge 
within whose jurisdiction the deceased 
-ordinarily .resided. I do not think that it 
was ever contemplated that there can be 
an inquiry in one proceeding as towhich 
of the three deceased persons was entitled 
toa particular money. It is true that some 
sort of i inquiry about the existence of debt 
is essential in orderto enable the Court 
to grant. a~ certificate, but inthis particu- 
lar case in fact there was no application 
for certificate to collect debt due to the 
estate of Moti Lal, though a- prayer tothe 
effect was’ made in the objection filed by 
the respondents to the application of Kau- 
salya. I do not knowthe practice prevail- 
ing in the District Monghyr, but I think 
that Part 10, Succession Act, contemplates 
an application and lhe grant of a certifi- 
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cate on an application. -But it has so hap- 
pened that on an application for grant of 
a certificate for money said to be due to 
‘Shyam Sunder ‘Kuar a certificate has been 
granted for collecting the money due to 
Moti Lal. However, this is purely a formal. 
defect, and I do not think the order of 
grant ‘of certificate to the respondents can 


. be interfered with on that ground. The 


learned District Judge will examine the 
practice of the District in this respect and 
if there -has been any irregularity, he will 
see that it is not repeated. 

Coming to the merits of the case it is 
clear that the order of thelearned District 
Judge is perfectly correct. The Govern- 
ment promissory notes stood in the name 
of Moti Lal and certificate has been rightly 
granted to his heirs. No elaborate inquiry 
was needed, The claim of Kausalya, Kabo 
and Besni ought to have been summarily, | 
rejected. This, however, was a case in . 
which the learned District Judge ought to. 
have required sufficient security to be: 
taken from the respondents Damri Lal 
and another.to whom he has ordered the 
grant of a-ċertiñcate. But as the certifi- 
cate has already been granted, the matter 
ends there. The question whether the Gov- 
ernment promissory notes, which stood in 
the name of Moti Lal, ‘did or did not be- 
long to him must be left for determination ` 
by a competent Court. With this remark 
the appeal is dismissed with costs. 

Saunders, J.—I agree. 

Ne- . © Appeal dismissed. 


GENERAL INDEX 


Abadl—Non-proprietor selling site to stranger— 
Suit for possession by one of the proprietors— 


Stranger subsequently purchasing shares of other | 
co-sharérs—Suit, ‘maintain- 


owners and becoming 

ability—Proper relief, one 

Co-sharers. 

A non-proprietor sold a Bhora and the site of 
the Bhora to one A. The plaintiff, one of the 
proprietors of the village brought his action on 
the allegation that a xon-proprietor who is in 
occupation of the abadi site has no right to sell 
it to astranger and that such a sale, if effected, 
would not inany waybe binding on the pro- 
prietors. After the institution of the suit A pur- 
chased the shares of three of the owners of the 
village abadi and becamea proprietor: 

Held, that A had become a co-sharer along with 
the plaintiff and hence the plaintiff could not 
maintain a suit for possession together with the 
building materials ‘standing on -the site in dis- 
pute and all that hs was entitled-to was a dec- 
ree for joint possession of the landin suit. SUNDAR 
Das v, JAFAR Kuan Lah. 1037 
Abatement—Plaintif® having separate cause of 

action against every person having specified shares 

in property in dispute—All persons joined—One 
dying and legal representative not impleaded—Suit, 
whether abates in totc. 

Where the plaintiff has a separate cause of action 
against every person who has a specified share 
in the property in dispute, and joins all such 
persons as defendants in one suit, only because 
the ground of attack and defence being common, 
the law permits him todo so with a view to 
avoid multifariousness in fact, he claimsa separate 
relief against each one of them and if any one 
of them dies and hisisrepresentatives are notim- 
pleaded, the plaintiff*loses his remedy against that 
defendant alone and not against others. The test 
in such cases is’ whether the plaintiff will be de- 
barred from seeking his relief against those” per- 
sons in a separate suit whom he does not join 
in the previous suit. If so, the suit or appeal 
would abate in toto in the circumstances mentioned 
above. If not the abatement will be limited to 
the share of those defendants only who are not 
on the record, lf the plaintiffs suit could proceed 
in their absence, it should be dismissed in toto if 
after their death, they ceased to exist on the 
record, BAKHSHISH SINGH v, MAKHAN Singa Lah. 999 
Access. Sre Evidence Act, 13/2, s. 112 PC 325 
Account stated —Essentials Sze Limitation Act, 


for joint possession— 


i908, Sch, I, Art. 61 677 
Acknowledgment-- Essentials, See Limitation 
Act, 1908, 8. 19 486 


—Promissory note—Admission of execution is 
no more than admission of liability at date of note, 
The admission of the execution of a promissory 

aote prima facie is no more than an admission of 

tiability as at the date of the note, SAGOREMAL GOPALKA 

v, A, O, BANERJEE & Co, Cal. 618 

Promissory note — Written statement 
admitting execution but alleging some repayments — 
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Acknowledgment—concld. 


Statement amounts to admission of note being partly 
undischarged at date of written statement. 


Where, in a suit instituted for recovery of money 
due on various promissory notes executed by the 
same defendant, the defendant files a written state- 
ment wherein he admits the execution of the pro- 
missory notes but alleges that he had made several 
repayments in respect of several promissory notes, 
the statement amounts to an admission that all the 
Pro-notes were at least in part “undischarged at the 
date of filing the written statement. SAGOREMAL 
GoPALKA v A. O. BANERJEE & Oo: Cal. 618 


Actlonable claim. Sze Transfer of Property Act, 
182, 8, 130 127 


Acts—General. 


Sne FATAL Acorpents ACT, 
—— 1860—XLV. See Penat Cope. 

——~ 1870—VII. Sze Uourt Fess Acrt. 
—— 1871~I. Ser OATTLE TRESPASS Act, 
—— 1871—X XIII. See Pensrons Act, 

—— 1872-1. Sze Evipenog Act. 

— 1872—1X, Sze OONTRAOT Aor, 

— 1877—I. Ser SPEOIFIO RELIEF Act, 

— 1878—XI. Sree Arms AOT. 

—— 1879—XVIII, Sze LEGAL PRAOTITIONERS AOT, 
—— 1881—XXVI. Sse NEGOTIABLE INSTRUMENTA 
Act, 

—— 1882—1V. Ske TRANSFER or Property Act, 


Act 1855—XIII. 


1882—V. Sze EASEMENTS AOT, 
1882—XV. Ses PRESIDENOY SMALL Cause Courts 
Act. 
188:—IV. Sse Exprostves Aor, 
1887—ViI, Seu Surra VALUATION AOT. 
—— 1887—IX. Sze PROVINOIAL SMALL Cause Courts 
Aor. 
—— 1890—VIII, Sze Guarpians AND Warps Aor, 
—— 1890—IX. see RAILWAYS AOT. 
—— 189t—I. See LAND ACQUISITION Act, 
—— 1895—XV. See Crown Grants ACT. 
—— 1898~—V. Sze CRIMINAL Procepure Cops. 
— 1899—IJ. Sze Stamp AOT. 
— 1899—XI, See ARBITRATION AOT, 
—— 1908—V. Sze Orvin PROCRDURE OODE. 
~— 1908—CX. See Liurrarion Aor. 
—— 1903—XVI, See REGISTRATION Aor, 
—— 1903—Lil. Sga Prastpsncy Towns Insobvency 
AOT. 


—~ I9L1—XII. Sge FAOTORIE3 Aor, 

—— 1913—Vil. Ssg COMPANIES Aor. 

—— 1920—V. See PROVINCIAL [INSOLVENCY Act. 

—— 19:20—X[V. Sse OHarITABLE AND ReEtigious 
TRusts Aor. 


—— 1922—XI, Sems Income Tax Aor, 

—— 1923— 11], Bes Worxatan’s COMPENSATION Act, 
——~ 1925—XXIX. Ses PROVIDENT Funps Act, 

—— 1925—XXXI1X. Sse SUCCESSION Act 
-—— 1929-—XIX, Ssa OHILD aoe REBTRAINT 
i OT, 


Acts General—concld. 


Act 1929—XX. Ses Transrer of Property (AMEND- 
MENT) ACT, 

—— 1932—XXIlI. Sez ORIMINAL Law AMENDMENT 
AcT, 


Acts— Bengal, 


Act 1859—XI, Sze BENGAL 
Aor. 

—— 1869—VIII. Sez BENGAL LANDLORD AND TENANT 
PROCEDURE Act. 

—— 1876—VII. Seg BENGAL 1.4ND REGISTRATION ACT. 

— 1879—1X. See Bencat Court or Warps ACT. 

—— 18§Q—IX. Sse BENGAL Cess Act. : 

—— 1884—I1I, SEE BENGAL MUNICIPAL Act. 

— 1885—l1 Sse BENGAL FERRIES ACT, 

—— 18§5—VIII, See BENGAL TENANCY Act. 

—— 1897—V. See BENGAL ESTATES PARTITION Act. 

—— 1930—VI, Sze BENGAL ORIMINAL l Aw AMEND- 

MENT ACT, 


Acts—Bihar & Orissa. 


Act 1908—VI. Sge Oxnora NAGPUR TENANCY Act. 
—— 1915—11, Sez BIHAR AND ORISSA EXOISE ACT, 


LAND REVENUE SALES 


Acts—Bombay. 


Act 1879—V. ` See 'Boussy Lanp REVENUE Cops. 
—— 1887—1V. See BoMBAY PREVENTION of GAMBLING 
ACT. 

—— 1868—III. Sze Ory or Bompay MUNICIPAL Act. 

—— 1901—111, Ste Bomsay Distrior MUNICIPAL Aor. 

—— 1925-—XVIII. Ses Bomsay MUNICIPAL BOROUGHS 
8 ; ACT, 

—— 1933— . See KARACHI CITY MUNIOIPAL Act. 


Acts—Burma, 


Act 1898—JI. See Burma FERRIES Act. 
-— 1899—IV. Ser Rangoon Potice Aor, 
— 1922—VI, Sue Rancoon Orry MUNICIPALITIES 


ACT. 
—— 1922—XI, See Burma Courts Aor, 
—— 1927—VI. Sez BURMA oe SOCIETIES 
oT. 
—— 1930— Sez BURMA PREVENTION oF ORIMB 
(YOUNG OFFENDERS) AOT. 


Acts—C. P. 


Act 1917—1I. Sez ©. P. Lanp Kevence Act, 
— 1990— 1, See O. P. Tanancy Act. 
—— 1928— . SEE BERAR Lanp REVvENUE Cops, 


Acts—Madras. 


-Act 1865—VII. See MADRAS Irrigation Cess Act, 
—— 1873— 111. Sre Mapras O1vit Courts Act. 
— 18&6—I. Szz MADRAS ABKARI Act. 
—— 1908- I. See Mapras Estates Lanp Aor. 
~—-— 1920—V. Sre MADRAS DISTRICT MUNICIPALITIES: 
Act. 
-— 1920—XI1V. See Mapras Lecat Boarps Act. 
— 1931— 111. Sez Mapras Motor VENICLES TAXA- 
: TION Act. : 
—— 1932—VI. See MADRAS Oo-operative SCOIETIES 
Act, 


Acts— Punjab, 


Act 1887—XVI. Sres PUNJAB Tenanoy ACT, 
—— 1911—J. Sze PUNJAB ARBITRATION AMENDMENT ACT. 
—- 1911—JII. Ses PUNJAB MUNICIPAL Act,” 


—— 1913—IJ. Sze PUNJAB REDEMPTION OF MORTGAGES 


Act. 
—— 1920—J. Sez PUNJAB LIMITATION (Custom) Act. 
mar 1922—IL See PUNJAB SMALL Towns Act, 


i INDIAN CASES. 
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Acts Pun]ab—coneld. 


Sse PUNJAB MUNICIPAL (EXECUTIVE 
OFFICER) Act. 


Ac‘s—U. P. 


Act 1876—XVIII. Sze Oupa Laws AoT. 

—— 1§86—XXI!. Ses Oupa Rent AOT. 

—— 1901—111. Ser U. P. Lanp REVENUE Act. 
——~ 1914— 11. Sez U.P. Town AREAS Act. 
—— 1916—Il. Sse U.P. MUNICIPALITIES Act. 
—— 1922—X Sse U. P. District BOARDI ACT. 
——-1926—III, Sze Aaka Tenancy AOT, 


Regulations, 


Ast 193!—IT. 


` Reg. 1793—VIII. Sze BENGAL DEOENNTAL SETTLEMENT 


KEGULATION. 
—- 1793—X1X. Sze BENGAL Revenue FREE | ANDS 


(NON-BADSHAHI GRANTS) 
REGULATION, 

— 18?5—XI. Sse BENGAL ALLUVION AND DILUVION 
REGULATION, 

— 1931—I. Sres N.W.-F. P. Oourts REGULATION. 

-— 1933—-VI, EB ADEN CIVIL AND ORIMINAL J USTICE 
REGULATION, i 

Statutes 
Stat. 1893— . See ENGLISH SALE or Goons AOT. 
— 1895— SEE SOUTH AUSTRALIA SALE oF Goons 


ACT. 
1915—-(5 & 6 Gro, V, 061), See GOVERNMENT 
oF INDIA Act, 


Aden Civil and Criminal Justice Regulation 
(VI Of 1933), 8. 35 (3)—Sessvons Judge converting 
acquittal into conviction in revision at instance of 
-party who could have appealed—Legality of—Powers 
under s. 35(3) abused—Power of High Court tc 
interfere under general powers of superintendence. 
it isextremely doubtful whether the Sessions 

Judge can be said to have the power under s. 35 (3). 

Aden Viviland Oriminal Justice Regulation, to con- 

vert an acquittal into a conviction and that too, at 

the instance of the party whocould have appealed 

But assuming that the language of the section it 

wide enough to confer the power, the power is abuset 

on the Sessions Judge converting in revision al 
acquittal into a conviction. When he does so, the 

High Court can interfere under its general powers o 


superintendence, L, M, Marino V., EMPEROR 
. Bom, 9( 
Administration. Ser Succession Act, 1925, s. 323 
: 53: 


————Legatee of share in residue—Whether ha 
any interest im testator’s property until residue +t 
ascertained—kights of such legatee — Succession Ac 
(XXXIX of 1925), s8. 214, 3u2—S. 214, if applre 
to case where residue has not been ascertained- 
Jurisdiction of Court—Application for directio 
io Administrator-General to pay applicant he 
deceased son’s share in residue in terms c 
agreement— Whether entertainable by Judge sittin 
over Testamentary and Intestate Jurisdiction—Dut 
of Court to decide if succession certificate we 
necessary—Minor partiesto agreement not mac 
parties to application— Effect of. 

‘fhe legatee of a share in a residue has no interer 
in any of the property of the testator until tl 
residue 18 ascertained. His right is to have th 
estate properly administered and applied for b. 
benefit when the administration is complete. Unm 
the claims against the testator’s estate for deb» 
legacies, testamentary expenses, etc., have bee 
satisfied, the residue does not come into actual exi 
tence. it ise non-existent thing until that event k 
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Administration —concld, 


occurred. The probability that there will be residue 
is not enough., It must be actually ascertained. 

Where the administration of the estate at the 
death of the person dying intestate is not complete 
and the residue has not been ascertained, no 
specific share in the residue vests in him at the 
time ofhis death and his sole right is to call 
upon the Administrator-General to administer the 
estate in duecourse. The relation of creditor and 
debtor, in such circumstances, cannot be said 
to exist between him and the Administrator General 
at the time of the former's death and hences, 214, 
Succession Act, does not apply. 

Consequently, it is not incumbent upon the mother 
of the deceased (and widow of the testator) to take 
out a succession certificate to enable her to recover 
the residuary share of the testator payable to her 
son who died intestate. 

Where in an spplication for a direction that the 
Administrator-General, who was nota party to the 
agreement, but who had accepted probate of the 
will, should pay P her son's share of the residue 
in accordance with the terms of the agreement, the 
only substantial question was whether the Adminis- 
trator. General should pay P her deceased son's share 
of the residue without the production of a succession 
certificate ; 

Held, that the Judge sitting on the Original Side 
of the High Courtin its Testamentary and Intestate 
Jurisdiction could entertain the application but the 
Judge should have decided the question whether it 
was necessary for P to produce a succession certifi- 
cate in order to claim the share of her deceased son, 
-before he directed the Administrator-General to pay 
any portion of the residuary estate to her: 

Held, ‘also that the absence of the minors who 
were parties to the agreement come to with the 
Administrator-General through their guardians 
was not aground for refusing to give a direction to 
the Administrator-General to administer the estate 
in accordance with the agreement of the parties. 

: SEORETARY oF STATE FoR INDIA IN Counom v. PARIJAT 
Dept PC 329 
———-—-Letters of administration—Order obtained 

by two ladies for granito them of letters—Mortgage 
of properties of estate for payment of court-fee to 
obtain letters—Mortgage, if binding on estate— Right 
of mortgagee to realise principal advanced with 
reasonable interest. 

The power of the executor is derived from the 
will whilst the power of an administrator is derived 
from the Court and nothing can be done by him 
until the administration is granted. A person to 
whom letters of administration are subsequently 
granted is an absolute stranger to the estate till the 
grant, Where therefore two ladies have obtained 
an order for grant to them of letters of adminis- 
tration of the estate of the deceased, but have not 
obtained such letters, they have no power to mort- 
gage the properties of the estate and any mort- 
gage effected by them is not binding on the 
estate. But where the mortgagees have advanced 
the money to the ladies to pay court-fee for obtain- 
ing letters of administration, they are entitled 
to realise the principal advanced ‘together with 
interest on the general ground that a man who 
advances money to another is entitled to get a 
reasonable amount of interest. Though the decree- 
holders are not entitled to execute their decree as 
a mortgage decree against the estate, they are 

entitled in execution of their decree to realise the 

[principal sum with interest, BAHURIA RAM SAKSI 
KUER v, BINDESWARI SABAN Pat. 342 
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Admission —Admission in previous litigation that 
property had been mortgaged—Whether admissible 
in suit for possession of that property —(Obiter). 
Obiter.—It is doubtful whether in, a suit for pos- 

session by the plaintiff, theadmission by the defend- 

ant during the course of previous litigation that the 
property had been mortgaged tothe plaintiff, can be 
considered. DAULAT SHAH v. BISHAN Das 

Lah. 385 (a) 

Adverse possession. 
Ses Co-ownera 
Ser Landlord and Tenant 378, 685 
Sse Limitation Act, 1903, s. 28 

Adverse possession against life-tenant, if 
adverse possession against reversioner, ; 
Adverse possession against a life tenant will not 

be adverse possession against the reversioner of the 
remainderman. HEMENDRA Nata Roy v. JNANENDRA 

PRASANNA Cal,1101 


Coesharer—Ouster by—Fresh cause of action 
from date of ouster, if accrues (obiter). 
Obiter.—Ouster by a co-sharer gives a fresh cause of 

action from the date of the ouster. Daraz Kuan v. 

SaDDOZAI Pesh. 254 


Co-sharer—Transfer by one of joint land— 
Transferee, tf can acquire adverse possession against 
co-owners. , : 

A transferee froma co-sharer occupies in the 
eye of the law the same position as his transferor 
and by themere fact of obtaining a transfer in his 
favour and appropriating to his own use some of the 
joint land, he does not acquire title by adverse pos- 
session as against his co-owners. There must be 
some clear assertion of hostile title on his behalf 
accompanied by distinct acts of ouster of his co- 
sharers for a period of more than twelve years 
before the suit, before he can acquire title by 
adverse possession KANHAYA v. TRIKHA Lah. 230 
Letters Patent Appeal — Judgment under 

appeal not mentioning question of adverse possession 

—Inference. h 

Where the point of adverse possession does not 
appear in the judgment under appeal, it should be 
taken to have been given up there a it ee be 

ised in appeal. d OHAMMAD ALIv, GHULAM NABI 
i Pp Lah. 633 


Manager—Plaintiff in possession as general 
attorney of defendant — Plaintiff's possession, if can 
be treated as independent possession or as possession 
adverse to defendant — Suit for declaration of 
nullity of deed executed by defendant— Plaintiff in 
possession at date of suit —Suit, maintainability of 
—Specific Relief Act (I of 1817), s 42. 

Where the plaintiff is in possession in the capa- 
city of general attorney of the defendant and even 
according to the plaintiff it was at the request of 
the defendant that he went into possession of the 
property as manager, the plaintiff a possession of the 
property cannot be treated as independent posses- 
sion, or as possession adverse tothe defendant. He 
is not entitled to maintain a suit for declaration as 
to a deed executed by the defendant in favour „of 
another whereby the defendant purported to appoint 
the latter as mahant of a temple together with 
property belonging to the math of which defendant 
was mahant. Theplaintiffis debarred from filing 
the suit by reason of the fact that he was in pos- 
session of the property at the date of the suit. 
BiKrAMA Das v. Gori Das PC 322 


Possession by widow by leave,in liew of her 
maintenance — Whether can be adverse—Burden of 


proof. g 7 , 
Where certain persons claim adverse possession, the 














iv 
Adverse possesslon—contd, 


burden is on them to prove that their possession was 
adverse and hostile to theother party for the neces- 
sary period. Where the possession is merely permissive 
being that of a widow who is allowed to remain in 
possession in lieu of her right to maintenance and 
residence by the leave and license of the other party, 
there is no proof of adverse possession SHANKAR 
Vinayak v. RAMPA? SABIBRAO Bom. 697 

Question of adverse possession is of legal 

conclusion. 

The question whether possession is adverse or 
not is often one of simple fact, but it 
may be aconclusion of law ora mixed question. 
It is a question of legal conclusion to be drawn 
from the findings of simple facts. BHABANI PROSANNA 
LABHIRI v. MANINDRA CHANDRA Roy CHOUDHURY 

i Cal. 752 

-Suit for partition—Defence of disruption of 
family long ago—Finding as to exclusive posses- 
sion of and assertion of title by defendants for 
more than twelve years— Suit, if barred— Limitation 

Act (IX of 1908), Sch. I, Arts, 127, 144. 

In a suit for partition on the ground that the 
plaintiffs and defendants were co-parceners of a joint 
Mitakshara family and that the properties sought 
to be partitioned were all joint family properties, the 
defence was that there was a disruption of the 
family long before the suit and the properties had 
been [partitioned 90 years before suit. It was 
found that the defendants had acquired title to and 
been in -possession ofthe disputed lands for more 
than twelve years and had been asserting for more 
than twelve years that these lands belonged conclu- 
sively to them : 

Held, that the parties had been in possession of 
land and had been exercising rights of ownership over 
separate blocks of land for such a long time and in 
such a manner that a Court might well presume 
that theselands had been already divided ard the 
rights of the parties defined in regard to them in 
such a manner as to preclude their being re-parti- 
tioned: 

Held, also that Art. 127, Limitation Act, governed 
the case and the suit was barred ; and that even if 
Art, 127, would notapply where there has already 
been a division ofstatus but no division of immov- 
able properties by metes and bounds, Art. 144, 
applied and in that case the suit was barred, 
MUKHRAM Ratv OHANDRADEEP Rat Pat. 453 

Symbolical possession, if sufficient to dispossess 
party to execution proceedings—Civil Procedure 

Code (Act V of 1908), O. KAT, r.36—Formal defect 

- in delivery-—Whether material. 

“Symbolical possession” is suff zient to dispossess a 
person, who isa party to the execution proceedings. 
When a person is put in symbolical possession of pro- 
perty by an officer of the Oourt, when actual posses- 
sion should have -been delivered, the form in which 
execution is given is immaterial, and as between the 
parties to the proceedings such formal possession is as 
effectual as a complete transfer of possession from one 
party to another. The fact that symbolical possession 
was not delivered in the manner prescribed in O., XXI, 
r. 36, Civil Procedure Code, is immaterial. RAM KALI 
v GOWARDHAN LAL Lah. 1100 
Trespasser not in possession for some years 

within statutory period—Intention to possession 

without actual possession, whether enough. 

Only the intention to possession without actual 
possession would not besufficientin law to prove 
continuous possession of a trespasser though in 
fast he was notin possession for some years witk- 
in ethe statutory period. 
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Ifin fact the defendants discontinned their pos- 
session, it is immaterial whether they intended tc 
return or not. The question of intention is relevant 
only for the purpose of determining whether in 


fact the possession was discontinued. BHABANI 
Prosanna LAHIRI v, MANINDRA  CHANDRA Roy 
OHOUDHURY Cal. 752 


Advocate—Eligibility for enrolment— Conditions— 
Oudh Civil Rules, Chap. VII, r. 285—“Advocate oj 
not less than ten years’ standing in Oudh” 
meaning of—Applicant having read in Chamber: 
of Advocate of seven years’ standing—Whether 
eligible for enrolment as Advocate of Chie 
Court —Bar Councils Act (XXXVIII of 1926), s. 9, 
The words ‘Advocate of not less than ten years 

standing in Ondh”, in r. 285 of Chap. VIIof the 

Oudh Civil Rules should be interpreted to mean 

an Advocate of the Chief Court who isof not less 

than ten years’ standing as an Advocate in Oudh. 

The language of the rule cannot be given such 

a wide interpretation as that as soon asa person 

has beenentered in the Roll of Advocates prepar- 

ed under the Bar Councils Act his standing should 
be reckoned not from the date of his enrolment 
as an Advocate, but from the date of his enrolment as 

a legal practitioner, of any sort, entitled to practise in 

the Judicial Commissioner's Court or the Ohief Court, 

The rule was intended to require a candidate for 

enrolment to read in the Chambere of a senior 

legal practitioner, and every Advocate was re- 
cognised as being senior to every Pleader; an 

Advocate cannot be considered to be an Advocate 

of ten years’ standing in Oudh unlees he has been 

enrolled as an Advocate of the Judicial Commis. 
sioner’s Court or of the Chief Court for a period 
of ten years The period during which he waes 
enrolled as a Pleader cannot be taken into account. 

Consequently, a person called to the Bar in 

January, 1933, who has read in the Chambers of 

an Advocate, who was enrolled as Advocate oj 

the Chief Court in 1928 and enrolled asa first grade 

Pleader in 1916, is not eligible for enrolment ae 

an Advocate of the Chief Court. Hart KRISHNA Las 

MANUCHA v. In the matter of HIS ENROLMENT AS AX 

ADVOCATE . Oudh 261 


Agency—Mercantile usage in Ghaziabad District— 
Right of pakka arhatia to call for margin money du 
to fluctuation in market—Demand not met—Righ 
to close contract. 8 : 
According to the mercantile usage prevalent in Ghazi 

abad a pakka arhatia is entitled to call for margi 

money, if the rise or fallin the market justifies sucl 
ademand, and in the event of the demand not being 
met, is entitled to close the contract. FIRM MEGERA. 

RoormaL v, FIRM Anur SINGH Batru MAL All. 984 

Pakka arhatia, position of — Liability t 
Principal—Nature of — Mercantile custom— Pro 
tection to agent from eventual loss— Custom, 4 
illegal or immoral, 

In the business of commission agency known as th 
pakka arhat system, the position of a pakka arhati 
is analogous to that of a del credere agent wh 
incurs only a secondary liability towards the princi 
pal, and whose legal position is partly that of a 
insurer and partly that of asurety forthe partie 
with whom he deals tothe extent of any default b 
reason of any insolvency or something equivalen. 

In the case of transactions entered into on tb 
pakka arhat system, a custom or usage that entitle 
the commission agent to protect himself from loss f 
the event of the failure of the contracting party 4 
insure him against the loss is neither unreasonab 
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or immoral, There is direct contractual relationship 
between the pakka arhatia and the purchaser and the 
seller and he, as principal, is liable to both for the 
performance of the contract. The failure of a pur- 
chaser, who has entered into a forward contract for 
the purchase of some commodity through a pakka 
arhatia, to take delivery on due date does not exouer- 
ate the arhatia from the liability to take delivery from 
the seller in pursuance of the forward contract, It 
follows that a pakka arhtia is himself vitally in- 
terested in the performance of the contract that has 
been entered into through him and a custom that 
provides means to insure the arhatia against pros- 
pective loss cannot be characterized as unreasonable 
or immoral. Onthe contrary such a custom is 
calculated to check reckless speculation and to pro- 
mote fair dealing and the transaction of business 
on honest lines, and, as such, is reasonable and 
salutary. Firm MEGHRAJ RCORMAL v, Fira ANUP 
SINGH-BATTU Man All. 984 


Agra Tenancy Act (Ill of 1926), s. 26—Co-tenant 
dying learing no heir—Estate, if passes to his co- 
tenon! by survivorship—Contract Act (IX of 1872), 
ss, 42, 45. 

Under s. 26, Agra Tenancy Act, the interest ofa 
co-tenant who dies leaving no heir will pass by 
survivorship to hisco-tenant. The rule of survivor- 
ship among joint tenants is modified in India by 
ss 42 and 45, Contract Act, which put the repre- 
sentative of the deceased joint tenant in his place, 
go long as there is such a representative. On failure 
of such a representative, the rule of survivorship 
among joint tenants applies. This rule has been 
adopted ins. 26, Agra Tenancy Act, in case of 
widows and co-tenants, SUMARU CHAMAR v. PUDDAN 
CHAMAR 4 All. 352 


—— s, 50—Lease—Statutory tenant becoming non' 
occuzancy tenant with perpetual lease— Lease, if 
limited to provisions of s. 50—Enhancement of rent 
—Legality. 

Under a lease the statutory tenant gave up 
statutory rights and became a non-occupancy tenant 
under a perpetual lease. ‘The lease also contained a 
provision that there should be no right of ejectment 
even as against heirs: 

Held, that the lease was not limited by the pro- 
visions of s. 50, Agra Tenancy Act, and there was 
nothing illegal in the enhancement of rent. SRIAM 
Lau v. RAM CHANDRA All. 517 


— — S. 95 (1)—Ejected tenants re-entering after 
execution of decree without consent— Offence under 
s. 441, Penal Code, if made out. 

Under s, t5 (1), Agra Tenancy Act, it is necessary 
-for the ejected tenants to obtain the written consent 
of ihe persons for the time being entitled to occupy 
thesame In the absence of a written consent, their 
re-entry after the decree had been executed would 
raise a}presumption that they have done so with 
intent to intimidate or annoy within the meaning of 
8. 44], Penal Code. Gograg SINHA v, EMPERCR 

All, 306 


—— 8. 93—Suit for trees in grove ~ Jurisdiction 
of Civil Courts, if barred, 

A suit forthe trees inthe groves lies in the Re- 
venue Court asthe trees are a matter for which com- 
pensation can be given by the Revenue Court if there 
is wrongful ejectment under the provisions ofs. 99, 
Agra Tenancy Act. NAUBAT TEWARI V. JANGLI TEWARI 

All, 298 
—-—s5s. 187,188. Sre Agra Tenancy Act, 1926, 
8. 197 734 
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——— ss. 197,187,188—Person becoming grove- 
holder of land held rent-free—Presumption—Land 
ceasing to be grove land—Person, if becomes non- 
occupancy tenant, 

Under cl. (k) of s. 197, Agra Tenancy Act, when 
a person becomes agrove-holder in respect of land 
of which he is a rent-free grantee, he shall hold such 
land as grove-holder in supersession of all subsisting 
rights and liabilities eo far they are inconsistent 
there with, and under cl (a) it will be presumed that 
a grove-holder holds the land in respect of which 
he is a grove-holder as a non-occupancy tenant when 
the land ceases to bea grove land. The rights and 
liabilities which the defendant might have ecquired 
under s. 187 or s. 188, Tenancy Act, are inconsistent 
with the liability which the defendant has incurred 
by reason of the fact that the Jand has now ceased 
to be a grove and he necessarily will be presumed 
to be a non-occupancy tenant under cl. (a) of 
e. 197, JAGANNATH V. BHIKAM SINGH All, 347 
——— ss. 226, 227, Sre Limitation 446 


——_— s8. 230, 121 — Jurisdiction — Suit for 
declaration in regard to grove-land and trees— Civil 
Court, if can entertain suit—Remedy of plaintiff. 
Jurisdiction is determined by allegations in the 

plaint. Where the plaint seeks a declaration not 

only in regard to trees in the groves but in regard 
to the grove-land also, the suit is barred from the 
cognizance of a Civil Court by s. 230, Agra Tenancy 

Act, and s. 121 of the Act provides an ample remedy 

for the plaintiff. Nacsar Tzwartv. JANGLI TEWARI 

All, 298 
Ancient lights, See Easement 732 


Appeal — Lower Courts finding based upon 
agreement not pleaded and unsupported by evidence, 
whether can be accepted. 

The finding of the lower Court based upon an 
agreement, not pleaded and unsupported by evi- 
cence, cannot be accepted. TUKARAMAPPA V, L AXMANAPPA 

Nag. 96 


————Order passed mechanically—Held not on 
merits and hence no compulsion on applicant to 
appeal. h R 
Where the orderis passed in a mechancial way 

without adverting tothe details ofthe matter, the 

desire obviously being to close the petitionand to 
show that it was not pending at the end of the 
quarter, sucha disposal is nota judicial disposal on 
the merits ana it cannot be regarded that any 
relief claimed by the petitioner was refused to him 


soasto compel him to appeal to an Appellate 
Court, ABDUL Aziz SAHIB v. CHOKKAN OBHETTIAR 
Mad. 279 FB 


— Flea argued in trial Court but not argued in 
lower Appellate Court—Whether can be taken in 
second appeal— Practice. À ; 

Where a point was argued in the trial Court and 
decided againsta party and the point was raised in 
the memorandum of appeal filed inthe lower Ap- 
pellate Court but not argued in that Court, the 
point must be taken to have been abandoned in that 
Court and having been abandoned in that Court, 
it cannot be allowed to be raised in second ap- 
peal. Firm MEGHRAJ ROORMAL V. Firm Anup SINGH 
Barru Mat = All. 984 
Privy Council—Petition for leave to appeal to 

Privy Council —Important point of law reserved 

for decision of High Court—Competency of petition. 

‘Where a petition for leave to appeal to the Privy 
Council is made in a case where a point of law has 
beenreserved for the decision of the High Court, 
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there can be no doubt, that the petition is com- 
petent, RAMANUJA AYYANGAR v EMPEROR 

Mad. 240 S B 
Privy Council—Privy Council, whether a 

Court of criminal appeal, 

Their Lordships of the Judicial Committee have 
repeatedly declared that they arse not a Oourt of 
criminal appeal. Ramanusa AYYANGAR V. EMPEROR 

Mad. 240 FB 


law, when can be raised for 





Question of 

first time in appeal h 
A question of law can be raised for the first 
time in appeal but this does not mean that it can 
be so raised after once having been abandoned inthe 


lower Court, PARBHADI LAL v Brig Monan LAL 
Oudh 117 
————Right of appeal—Proprietor selling interest 


—Vendee's suit against persons alleged to be tenants 

--Vendor impleaded as pro forma defendant—Deeree 

holding defendants to be proprietors—Vendor, if 

a party aggrieved by decree—Appeal by vendor, 

maintainability. _ h : i 

The appellant having sold his proprietary title to 
the vendees, the latter sued the defendants on the 
allegation that they were their tenants. The appel- 
lant was joined as a pro forma defendant in the 
suit in which the defendants were declared to be 
proprietors and not tenants. The appellant (vendor) 
preferred an appeal from the decree : : 

Held, that the appellant was a party aggrieved by 
the decree and could appeal against the decree, 
NIRMAL Sixes v. ZAMIR Uppin Kuan All, 447 (a) 
Simple question of fact—High Court, if will 

differ from: trial Court— Practice, i 

Ina casein which thereis asimple question of 
fact involved, the High Court cannot difer from the 
“view taken by the trial Judge who heard and saw the 
witnesses unless there is something to show that 
he has not weighed the Ppa So pro- 

SINGH V, SHANKAR DAYAL 6 
perly. MAHENDRA Ts 
Test to decide if appeal lies— Suit for 
money acknowledged—Appellate Court treating it as 

suit for partnership accounts and passing prelimin , 

ary decree for accounts—Order of remand— 

Revision—Competency of. ; 

The question whether an appeal lies or not 
from anorder depends on the question whether 
the lower Court has conclusively determined the 
rights of the parties with regard to any of the 
matters in controversy in the suit, h 

Where in a suit forrecovery of a sum said to 
have been acknowledged by tbe defendant to bo 
due from him to the plaintiff with interest 
thereon, the Court of appeal decided that the 
defendant was a partner ofthe firm and that he 
was liable to render an account and virtually 
directed the trial Court to pass a preliminary 

or accounts: l Z : 

eer ut even if an appeal did not lie, the 

matter could properly be dealt with by the High 

Court in exercise of its powers of revision when 
. the suit for recovery ofa specific sum of money 

alleged to have been acknowledged to be due to 








intiff on a particular date after a disso- 
ner the partnership, has been „converted 
into a suit for dissolution of partnership and for 
an account. Paras Das v. PREM CHAND Pat.586 
Approver. Ser Criminal trial ? 412 
Arbitratlon—Arbitrator's fees—Award, if can be 


enforced as decree for arbitrator's fees—Right of 
arbitrator to file suit for fees. 
e 
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An award can be enforced 
Ween the parties thereto; 
a decree so far as the arbitration fees go. The 
arbitrator has indubitably aright to file a suit for 
recovery of his fees RAHIM v SHAHBAN Sind125 
——— Award —Arbitrators having jurisdiction to 

proceed — Award, whether can be challenged on 

ground of misconduct, when suit is pending relating 
to-same subject-matter, 

Where the arbitrators have jurisdiction they can- 
not be guilty of misconduct in proceeding with the 
arbitration during the pendency of the suit in, respect 
of the same subject-matter, GRramams TRADING Co, 
(INDIAN, Ltp v OHANDULAL PARMANAND Sind 824 
———Award—Conduct of party showing no 

intention toappear before arbitrators — Arbitrator, 

if can proceed ex parte, 

Where it is abundantly clear from the conduct of 
the objectors that they had no intention of appearing 
beforé the arbitrators, the arbitrators are justified 
in proceeding ex parte, Granams TRADING Oo. (INDIA), 
LTD. v, OHANDULAL PARMANAND Sind 824 
Award — Filing of awardin Karachi 

Court made under Arbitration Act and not in 

consequence of notification under Punjab Act (I of 

1911) — Duty of Karachi Court. 

Where an award filed in Karachi Court has been 
made under the Arbitration Act, which applies to 
Karachi and not in consequence of the notification 
issued underthe Punjab Act I of 1911, so far as the 
Karachi Court is concerned, all that the Court has to 
see is, whether the cause of action ora part ofthe 
cause of action which forms the subject-matter of the 
award arose within the jurisdiction of the Karachi 
Court. GRAHAMS TRADING Co (INDIA, LTD. v. CHANDU- 
LAL PARMANAND Sind 824 
——-Award— Single award in respect of several 

contracts containing same submission clause, 

Where each of the many contracts contains the 
samesubmission clause, there is no reason why a 
singlo award should not be made in respect of 
different contracts, GRAHAMS TRADING Oo, (INDIA), LTD. 
v. CHANDOLAL PARMANAND Sind 824 
———— Corporation—Registered Corporation, whether 

can be party to arbitration—Companies Act (VII 

of 1913), s 152 (3). 

Where one of the parties to an arbitration is a cor- 
poration registered under the Companies Act, s. 152 
(3, of that Act applies and any award obtained by 
it may be filed under the provisions of the 
Arbitration Act, Granams TRADING Oo, (INDIA), LTD. 


asa decree only bet- 
it cannot be enforced as 





v. CHANDULAL PARMANAND Sind 824 
Arbitration Act (XI of 1899), s.2 Sex Arbitra- 
tion Act, 1£99, s. 19 824 


— — 85,19, 2 —Arbitration —Award—Suit, when 
not in respect of same matter agreed to be referred; 
whether can be stayed—Institution of suit, whether 
makes arbitrator functus officio— Objections to award 
—Application under Civil Procedure Code (Act V 
of 1208), s. 10, for stay of proceedings cn ground 
of institution of suit relating to same matter. 
Unders. 19, Arbitration Act, a suit can only be 

stayed when it is “in respect of any matter agreed to 

be referred” and not otherwise. If it is not in respect 
of thesame matter which is agreed to be referred, 
there can be no stay of the suit, and therefore there 
can beno question that the arbitrators are functus 
oficio untilsuch suitis stayed. The main point 
therefore which the Court has to see is, whether or 
not the suit which has been filed and which is said 
to render the arbitrators functus officio, falls within 
the submission to arbitration. lf it does not, the 


suit cannot be stayed. Hence its continuance does 
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not render the arbitrators functus officio and their 
award void, 

Where one of the parties who have agreed to refer 
the dispute to arbitration files a suit praying for a 
declaration that the other party has no right to refer 
any matter to arbitration and that the arbitrators 
have no jutisdiction to arbitrate in any matter relating 
to agreements between the parties, their claim strikes 
at the very root of the submission clause, but does not 
come within thesubmisgion clause as to render the 
arbitrators functus officio. Thefact thatthe other 
party has applied for stay of suit under 8. 19 and that 
the application is pending, does not affect the ques- 

_tion nor does the fact that the other party objecting 
to the award has instituted a suit, subsequent tothe 
filing of the award. 

Where objections to an award are preferred in a 
Court, no application under s. 10, Civil Procedure Code, 
for stay of proceedings lies on the ground that a suit 
in respect of the same subject-matter has been in- 
stituted in another Court by the applicant. GRAHAMS 
Trapine Co. (INDIA), LTD. v. CHANDULAL PARMANAND 


Sind 824 

Arms Act (Xl of 1878), ss.14, 15, 25, 30. Szz 
Arms Act, 1878, s. 19 487 
—————s.19 (f)— Servant in possession of gun of 


master having license—Use of gun by servant in riot 

— Offence under s. 19 (f), if made out, 

Tt is true that the possession by a servant ofa gun 
is legal if bis master has a license forthe gun. But 
it is not possible for a person licensed to possess gun 
to authorise the possession of that gun by his servant 
for an unlawful purpose. Thus where the servant 
uses the gunin ariot, he is guilty under s. 19 (7), 
Arms Act. NANKU v. EMPEROR 1. 183 
ss. 19,14,15, 25, 30—Offence under s. 19, 

when complete—Search not carried out under s88. 

25 and 30—Unimpeachable evidence offered by 

prosecution —Prosecution, if can fail on ground of 

search not being in accordance wiih ss, 25 and 30 

—Justification not offered for disregarding 

provisions regarding search—Prosecution evidence 

not sufficient to remove suspicion—Effect. 

Under the Arms Act, the offence unders.J9, is 
complete as soon as the accused is found in posses- 
sion of armsand ammunition in contravention of 
5, 140r s. 15 of the Act and the commission of the 
offence isnot dependent upon whether the search 
was or was not conducted in the manner provided 
by ss. 25and 30, Indeed it is conceivable that there 





may be cases of an exceptional nature where, in 
view ofthe exigencies of a situation demanding 
immediate action, the provisions of ss. 25 and 20 


cannot be strictly complied with andin such cases 
if unimpeachable evidence is offered by the pro- 
secution to prove that the accused was in fact 
found to be in possession of certain incriminating 
articles, the prosecution cannot fail merely because 
the search was not made in strict accordance with 
the provisions of s. 25 ors. 30. On the otber hand, 
the clear and unambiguous provisions of ss, 25 and 
30 cannot be allowed to be normally disregarded so 
as to reduce those sections toa mere dead letter. 
These sections were enacted for the protection of the 
subject as well as to inspire confidence in 
the proceedings conducted by the Police Officers. 
lf these provisions are, therefore, disregarded and no 
reasonable excuse or justification is offered for not 
following them, the Court may well look with sus- 
picion upon the entire proceeding and hesitate to 
convict the accused person uponthe result of the 
gearch, unless the rosecution offers strong and 
‘gnimpeachable evidence to remove the suspicion and 
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the Court is conviaced that the accused was in fact 


found to be in possession of the incriminating articles 
of which he is alleged to have been in posres- 


sion Persan DAHAIT v. EMPEROR Pat. 487 
Avyavaharika debts Sez Hindu Law 911 
Benami—Deed in name of wife—Onus that it is 


benami—On whom lies. 

Where the deed standsin the wife's name the 
burden lies on those who assert that she is the 
ostensible owner and not the real owner to prove that 
she is infact only an ostensible owner. BENGAL 
Coat Co., Ltp v, SITA Ram CHATTERJEE Cal. 159 

—Transaction very old—No direct evidence 

‘available—Safest course tobe followed. 

Where a transaction was very old one and no 
direct evidence was available in determining the 
question as to whether the transaction was a benamt 
one: 

Held, that the safest course in cases of this kind 
was to keep in view the principles of onus. BENOY 
KRISHNA SADHUKHAN V. PANOHANAN SADHUKHAN 

Cal.133 


Bengal Alluvion and Diluvion Regulation 
(XI of 1825), s. 4, Cl. (1)—“Gain” in cl. (1), mean- 
ing of—Confiscaticn of private property. 

The “gain” as contemplated by cl, (1) s. 4, 
Bengal Alluvion and Diluvion Regulation, must be 
gain from a public river and not a river the bed 
of which belongs to private individuals, Ths 
Regulation, therefore, doesnot contemplate confis- 
cation of private property. PRoKAsH CHANDRA Sin v. 
ABDUL JABBAR Cal. 756 


———s. 4 (1)—Proviso to cl. (1) when applied to 
shallow rivers in cl. (4), whether infringes right 
of private owner. 

The proviso to cl. (1),s. 4, Bengal Alluvion and 
Diluvion Regulation when applied toaccretions in 
small and shallow rivers mentioned in cl. (4), does not 
infringe the proprietary right of the private owner. 
ProxasH CHANDRA SIL V. ABDUL JABBAR Cal, 756 
s. 4 (5)—Cases not covered by other clauses 

—Application of general principles of equity 

consistent with object of Regulation, 

Clause (5), 8.4, Bengal Alluvion and Diluvion 
Regulation, no doubt empowers the Court 
to apply general principles of equity and justice 
jn cases not covered by the other clauses ofthe 
section. But such principles of equity and jus- 
tice must not be inconsistent with the object of 
the Regulation, which declares that confiscation or 
destruction of private property is not sanctioned 
by universal law and justice. Prokash OsanpRa SIL 
V. ABDUL JABBAR Cal. 756 
Bengal Cess Act (IXof 1880), s 12—Valuation 

roll on basis of Record of Rights not ultra vires 

at time of preparation—Record of Rights subsequent- 
ly held incorrest—Whether makes valuation roll 
ultra vires. 

Where the valuation roll that was prepared 
on the basis of the Record of Rights is not ultra 
vires, in any way whatsoever, at the time when it was 
prepared, the fact thata part ofthe entries in 
the Record of Rights is subsequently held by 
the Civil Court to be erroneous and incorrect, does 
not necessarily render the valuation roll prepared 
under the Cess Act, ultra vires and until and 
unless the valuation roll is declared to be ultra 
vires by a competent Court, the liability of the 
tenant remains, Kameswak SINGH ~v., KULADA 
Prosap SAHU Cal. 1070 
Bengal Court of Wards Act (IX 011879), ss. 14, 

51—Only person entitled to sue being proprietor 
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of estate—Suit in name 

Wards—Maintainability. 

Section 11, Court of Wards Act, merely allows the 
Oourt through the Manager to do certain acts. The 
section does not abrogate the general rule that the 
person whohas got the cause of action must bring 
the suit in his own name, 

Held, that where the plaintiff named in the suit 
was the Manager of the Oourt of Wards and atthe 
time of suit there was a dispute between the inter- 
ested parties as tothe proprietorship of the estate, 
the estate represented by the Manager was not a 
legal entity and as neither the Manager nor the 
estate had any cause of action, the suit as framed 
was incompetent, the only person entitled to bring 
the suit being the- proprietor. Duisrrior BOARD or 
DARBHANGA V, SURAJ NARAIN SINHA Pat 173 
Bengal Criminal Law Amendment Act (VI ot 

1930., 8,6. Ser Criminal Procedure Code, 1898, 

s. 364 31 
Bengal Decennial Settlement Regulation 

Wil Of 1793), s. 36—Hffect of—Assessment, how 

to be fixed, 

By virtue of s. 36, Bengal Regulation VIII of 1793, 
the assessment is to be fixed exclusive and indepen- 
dent ofall existing lakherajy lands, that is lands 
exempt from the public revenue, Such lands are 
therefore in effect withdrawn from the settlement 
and the zamindar, though these lands might be 
locally situate within the district, could claim no 
title tnerein by virtue of the settlement. Ras KRISHNA 
PRASAD v, BARABONI UOAL CONCERN, LTD. Cal. 98 
Bengal Estates Partitlon Act (V of 1897), ss, 

20,27— Decree while partition is in progress— 

Decree after partition—Distinction, 

‘The distinction between the case in which a decree 
is made while partition proceedings are in progress 
and the case in which the decreeis made after the 
partition proceedings have been completed are this, 
uamely, in the former case the successful litigant 11 
the Oourt, may ask for a sub-division in the new 
estate into which the lands claimed by hım have 
fallen whereas, in the latter case, the successful 
litigant occupies merely the position of a co-owner 
with the proprietors of the new estate within which 
the disputed lands have been included. SASI KANTA 
AOHARJEK V. RAJENDRA KUMAR OHAKRAVARTY Cal, 681 

S. 99—Creation of tenure by some jowt 
proprietor—Partition unaer Act—Tenure, whether 
extinguished, 

{f a tenure is created by some of the joint pro- 
prietors of an estate, the said tenure 1s not extinguish- 
ed ona partition under the Estates Partition Act, 
{f the lands comprised in the tenure fall within 
tue Shaham of the grantor of the tenure, there is 
uo disturbance ofthe tenure-holder, It they are 
allotted to others, the tenure-holder gete compensation 
lands from the Shaham of his grantor under s, Y9, 
Estates Partition Act. In any case the tenure is 
neither destroyed nor split up. RAJENDRA LAL 
BANDOPADHYAYA V. JOGENDRA NATH BANDOPADHAYA 

Cal. 957 
-8. 119—Apportionment of revenue between 
estates, and details of partition—Quesiion as to— 

Jurisdiction of Crvit Court, 

Section 119, Bengal Jistates Partition Act, ex- 
cludes the jurisdiction of the Vivil Court wnen tne 
question raised before it relates to question of ap- 
portionment of Government revenue between the sepu- 
rate estates formed out of the parent estate or to 
the details of partition, but it does not 
jurisdiction of the Oivil Court in matters which 

-javolve question of extent of interest, title or of right 


of Manager, Court of 
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Bengal Estates Partitlon Aet—coneld, 
as the provisions of the Act do not empower the 


Revenue Authorities to determine finally the question, 
Sasi KANTA AOBARJEE CHOUDHURY v. RAJENDRA KUMAR 


OHAKARVARTY Cal. 681 
BengalFerries Act (I of 1885), s. 17. Sen 
Res judicata 173 





$.17—Scope of—Whether relates to question 
of recovery of compensation. 

Saction 17, Bengal Ferries Act, refers to the as- 
sessment of compensation in the first instance and 
has no relation to the question of recovery of com- 
pecsation. DISTRIOT Boarp or DARBHANGA v, BUROJ 
NARAIN BINHA Pat.173 


Bengal Land Registration Act (VII of 1876), 
ss. 52 to 55—Kjfect of ss. 52 to 55 —Duty of officer 
tornvestigate into possession—Reference to - Civil 
Court—Irregular or illegal exercise of jurisdiction 
by Land Registration Deputy Collector—Whether 
ajfects jurisdiction of Civil Court, 

The effect of ss. 52 to 55, Land Registration Act, 
is that when an application is made for registration 
of a name under the Land Registration Act, a notice, 
which is a general notice, 18 issued by the Vollec- 
tor, and on tneday mentioned in that notice the 
Uollector or his Deputy proceeds to consider the 
objections to the application; the officer deciding such 
matter has to investigate into the possession of either 
the applicant applying for his or her name to 
be registered or the objector, Saction 55 also 
provides for the dispute to be sent to and deter- 
inined by a Civil Court in the event of the Vollector 
finding that the matter is one which ean be better 
determined by that Uourt. 

Under the Land Registration Act the Land Re- 
gistration Deputy Collector must come to the con- 
clusion as to the possession of one or the other party, 
the applicant orthe objector. The Qivil Court has 
jurisdiction to entertain a matter referred to it by 
the Land Registration Deputy Collector and how- 
ever irregular or illegal the exercise of the Land 
Kegistration Deputy Uollector's jurisdiction may have 
been, that does not affect the jurisdiction of the 
Civil Oourt. Surge SHREE Narayan THAKUR v. 
KAMALRANI DEBI Pat. 821 
bengal Land Revenue Sales Act (Ki of 1859), 

88,5, 33— Annulment of sale by Civil Court— 

Conditions. 

Two couditions are necessary for annulment of 
sale by Uivil Court; the sale must have been 
held contrary to the provisions ofthe Bengal Land 
Aevenue Sales Act and it must be proved by the 
plaintiif that he has sustained substantial lojury 
by reason of the irregularity which evidently 
includes illegalities aswell, Kusum KAMINI Koy v. 
APURBA Kumar HAZRA Cal. 1074 
——— 85. 5, 33—S. 5, scope of—Arrears—Notice 

including arrears of current and preceding years 

atong with arrears coming within purview ofs, 5 

—Notice, if invalidated, 

Section 2, Bengal Land Revenue Sales Act, only 
contemplates arrears other than those of the cur- 
rent year or of the year immediately preceding it, 
But it the arrears of tha current year or of the 
preceding year are included along with the arraars 
which come within the purview of s. 5, that cannot 
invalidate the notice, Kusum KAMINI Roy v. APURBA 
Kumar HAZRA Cal. 1074 
Bengal Landlordand Tenant Procedure Act 

(Vill Of 1869), s. 38 — Application to Collector 

under 8, 33—Kight of Collector to fix rent—Old 

proprietor, whether can make special application. 

Froceedings on an application under 8. 38, Bengal 
Landlord and Tenant Procedure Act will ordinarily 
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Bengal Landlord and Tenant Procedure Act 
—coneld. 
be beneficial to the proprietor when his case is that 
either his tenants have encroached vpon his khas or 
unsettled lands or have taken possession of alluvial 
formations or when he wants to ascertain the names 
of persons in occupation and the quantity and 
particulars thereof with a view to assess rent, Where 
his object is to ascertain the names of persons who are 
his tenants, the particulars of the land in their 
occupation, the amount of rent payable by them 
with a view to realise rent already assessed, the 
special application provided for in the section is the 
appropriate remedy. The scope of the Collector's 
investigation is then enlarged. He has then not 
only to do what he is required when a general ap- 
plication is made, but has to ascertain the persons 
liable to pay rent and the amount of rent payable 
by them. The Collector has no right to determine 
what the rent ought to be but simply to find out 
what the existing rent is. A special application 
under the section would not ordinarily be made by 
an old proprietor of an estate, because his record 
would be sufficient toenable him to realise rent and 
a proceeding under this part of the section would 
ordinarily be to him a costly luxury. But such a 
proceeding would be very useful to a purchaser at a 
revenue sale, who has no collection papera to go 
upon. J ALIT Moman MUKHOPADHYA v. Hara Moran 
BANIKYA OHOUDHURY Cal. 1016 


s. 38—Proprietor unable to measure lands 
of his estate—His remedy—Civil Court, if car be 
set in motion, 

Under s. 25, Bengal Landlord and Tenant Proce- 
dure Act, the proprietor of an estateor tenure bas 
the right to make a general survey and measurement 
of the lands comprisedin his estate or tenure unless 
restrained by express engagements with the occupants 
of the lands. If he is opposed he has the right to 
apply to the Civil Court having jurisdiction under 
s. 37, which has to adjudicate on his right to make 
measurements, andifhis right is established. the 
Court is to enjoin or excuse the attendance of the 
“under-tenant or raiyat’ at tee measurement. Ifa 
proprietor of an estate or tenure however is unable 
to measure the lands of his estate or tenure and so 
fails to ascertain who are the persons liable to pay 
him rent, he has the remedy prescribed ins. 33. 
He can set in motion the Civil Court by an applica- 
tion and if the Civil Court is satisfied that he was 
nnable to measure by his own agency, the Civil Court 
has togrant the application and the further pro- 
ceedings are continued by the Collector. Lair MOHAN 
MUKHOPADHYA v. Hara MOHAN BANIKYA CHOWDHURY 

Cal 1016 
Bengal Municipal Act i!ll of 1884),s. 65. Ser 

Civil Procedure Code, 1908, 5, t0 542 
—8, 85 (a)—Tax under s. 85 (a), whether can 

be imposed on more than one person jointly. 

The tax under s. 85 (a`, Bengal Municipal Act, is 
a personal tax and the assessment isto be made ac- 
cording to the circumstances and the property of each 
individual assessed, and thus this tax should not be 





imposed jointly on more persons than one. 
CBAIRMAN CF COMMISSIONERS OF THE BARUIPUR 
MUNICIPALITY v, Stvopas Roy CHOUDHURY Cal. 542 


Bengal Revenue-Free Lands (Non-Badshahl 
Grants) Regulation XIXfof 1793), s, 4—Jnvalid 
lakheraj grant—Fffect of. 

The effect of Bengal Regulation XIX of 1733 in 
respect of invalid lakheraj grants is not to dispossess 
the lakherajdars but to make thelands subject to the 
payment of revenue, Ray KRISHNA PRASAD v, BARARONI 
Qoau Oonogry, Lro, Cal. 98 
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Bengal Revenué Free Lands Noa-Badshanl 
Grants Regulation—core'd. 

—— $s. 4—Lakherajdar holding under invalid 
grant — Government not resuming grant--Property 
within limits of zemindar’s rights—Mineral rights, 
if belong to lakherajdar. 

The title to the under-ground rights is in the 
lakherajdar who holds under an invalid grant which 
hasnot been resumed by the Government although 
the property is situate within the geographical limits 
of the estate of the zemindar. Ras Krisana Prasan v. 
BaraBont Coan Concern, Lro. Cal 98 
Bengal Tenancy Act VIII of 1885), s$. 12—Ten- 

ants of mukarrari tenure relinquishing their tenure 

in favour of one of them—Such person made liable 
for rent—No valuable consideration for relinquish- 
ment—Ekrarnamas, if deeds of trans‘er, 

Certain registered ekrarnamas by tenants of 
mukarrari tenure recited that the executants thereof 
witbout any compulsion or duress disclaimed and 
relinquished their own mukarrari title in respect of 
their shares in the tenure and that from a particular 
date the tenant in whose favour it was executed 
was the owner ofthe entire mukarrari tenure and 
that he and his  successors-in-interest were only 
liable to pay the rent ofthe tenure. No valuable 
consideration was mentioned in the deeds: 

Held, that the deeds must be regarded as deeds 
of transfer in essence and might well be construed 
to be deeds of gift. Asopyya Prasan SINGH v. 
AMINUDDIN AHMAD ASGHAR YUSUF Pat. 722 

s5, 18, 85—Sharahmuiyan raiyat — Right 
to transfer holding— Permanent lease by him, if 
affected by s £5 — Ejectment of tenant—Propriety of, 
even if lessee pleads 3. 48 tc avoid payment of rent. 

A transfer under s. 18, Bengal Tenancy Act, in- 
cludes a lease, and the provisions of s. &5 are not 
intended to control s, 18. A sharahmutyan raiyat's 
right of transfer of his holding is unqualified anda 
permenant lease created by such a tenant is not affected 
by s. 85. 

AN person who has legally granted a permanent 
tenancy by a patta is not entitled to eject the tenant 
even if the latter pleads the provisions of s.48in 
order to avoid paying the rent stipulated in the 
patta. QHULAM SAMDANI v BapaR Kuan Pat. 711 
——— S. 23— Interpretation of — Question of 

tenant's right to trees—Criminal law is not to be 

applied-- Landlord and tenant, 

The settled interpretation of s. 23, Bengal 
Tenancy Act, is that the occupancy raiyat is 
entitled to cut down trees standing on his hold- 
ing unless the landlord can establish a custom 
prohibiting the cutting down of such trees, and 
where there may arise difficult questions of what a 
tenant may or may not do to trees standing on his 
own holding, the criminal law is not the appropriate 
law to apply. Ram Brica LALU. Emperor Pat. 346 
———8 25—Tenant, whether liable to ejectment 

except under decree under 8. 25. 

The landlord has got no absolute right of ejectment, 
Section 25, Bengal Tenancy Act, is {for the protection of 
the tenant and prescribes that a tenant shall not be 
liable to ejectment except in execution of a decree 
passed under the provisions of the Act. BIBI Sarpa 
v Dux Gore Pat.163 
s. 29—Agreement to pay enhanced rent— 

Rent enhanced by more than two annas inthe 

rupec—Status of tenant changed—Agreement, 

validity of. 

Where the tenants executed a kabuliyat agreeing 
to pay enhanced rent increasing the same by more 
than two annas in the rupee and the status of the 
tenants was changed from ordinary tenants to raiyate 
holding at fixed rates; 
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Held, that the contract was not in contraventicu of 
8, 29, Bengal Tenancy Act. Keaz ALI v Bigoy PROKASH 
BAJPAI Fat. 449 
—S 29—Proviso (1) to s. 29—Effect of— 

Contract prohibited by cl. (b), whether validated by 

proviso (1). 

The effect of the proviso (l) tos 29, Bengal Tenancy 
Act, is that a contract for enhancement, if otherwise 
lawful, will not be defeated merely because it is not 
in writing ard registered if rent has been regularly 
paid in accordance with it. But ifthe contract is 
ab initio illegal, that is to say, if it isa contract of 
a kind prohibited by s. 29 (b;, then the proviso does 
nothing to validate it. Raz ALI v, BLOY PRAKASH 
BAJPAI Pat.449 


S. 65—Aucticn-purchaser purchasing holding 
with notice that it was saddled with liability to pay 
arrears for period before sale—Whether liable jor 
rent of the period, 

An auction-purchaser who had purchased the hold- 
ing with notice that it was saddled with liability for 
arrears of rent for a period anterior to date of the 
sale is liable for the rent of that period. KAMALDHARI 
LAL v, TARACHAND MARWARI Pat. 169 
—S. 85. Sze Bengal Tenancy Act, 1885, s. n 

71 











rights in land had been purchased by defendant's 
uncle—Question of title between parties having 
conflicting claims, whether involued—Appeal, if 
barred by 8. 153. 

The plaintiff sued for arrears of rent alleging 
that thedefendants were his shikmi tenants. The 
defendants repudiated the claim on the ground 
that the raiyati rights in the land had been purchased 
by their unclewho was also manager of the joint 
Hindu family to which the defendants belong- 


ed: 

Held, that a question relating to title to land 
between the parties having a conflicting claim thereto 
had to be decided and hence appeal was not tarred 
by s. 153, Bengal Tenancy Act, Bacau TANTI v. 
NATHUNI SINGH Pat. 716 


~ 8.153, cl. (aj—Sitit for rent—Defendant 
claiming deduction as muafi—Claim todeduct not 
pleaded on basis of its being an incident of 
defendant's holding—Amount less than Ks. 1U0— 
Second appeal, if lies. : 
Muafi is not rent but a payment for services ren- 
dered and, therefore, in a case where muafi is 


claimed the amount of rent is not the question 
in dispute between the parties within the 
meaning ofthe exception to s. 1530f the Bengal 


Tenancy Act. Where the claim to deduct muafi is 
not pleaded on the basis of its being an incident of 
the defendant's holding, and the amount claimed is 
less than Ks. 1(0, second appeal is barred: by 8. 153, 
el, (aj, Bengal Tenancy Act. DHARAM NATH MISSIR v. 
MANGLA PEREHAD SINGH Pat. 500 


8.155 (4)—Misuse, if remediable must be 
remedied—Lecree, if can be executed when com- 
pensation ts paid. 

Jf the misuse is remediable, it must be remedied. 
Paying of compensation is essential in every case, 
whether the misuse or breach is remediable or not, 
Tf the tenant complies with the requirements of sub-cl. 
(4) of s. 158, Bengal Tenancy Act, i e, if he pays 
the compensation fixed by the Court and remedies 
the misuse or breach if it is remediable, the decree 
cannot be executed. Bier SAIDA v, Duxur Gore 


Pat, 163 





$.153—Suit for rent — Defence that raiyati © 
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Berat Land Revenué Code 6f1928, s. 176 

Sze Berar Land Revenue Code, 1928, sa, 1t2, Tag 

49 
8.176— Occupants of Sub-Division of survey 
number, whether have right of pre emption. 

The occupants of Sub Divisions of a survey num- 
ber must beco-occupants in the same survey number, 
and as euch, they have a right cf pre-emption under 
8. 476, Berar Land Revenue Code. NATHU SINGH, 
Narayan SINGH Nag 497 
——— 88.182 (1) (a), 183 (2)—Purchaser, relation 

of occupant and possibility of litiyation—So price 

Jixed lower than real market value--Held, no 

ground jor holding that price is fixed in bad Jaith. 

A case, where a price lower than the real value 
has been fixed, is not contemplated in the Berar 
Land kevenue Code, presumably because such a 
price would not usually be fixed. Even, however, if 
a price lower than the real market value is fixed 
for some reason, namely, because the purchacer is 
related to the occupant or is on very friendly terms, 
or, because there is a dispute with regard to the 
title and a possibility of litigation, there can be 
no ground for holding that the price is not fixed in 
good faith within the meaning of s. 1-2 (l) (a) of 
the Berar Land Revenue Code. NATHU SINGH v. 
Narayan SINGH Nag. 497 

ss. 182, 183, 176—Land sold without 
giving notice either by seller or by purchaser— 

Purchaser incurring costs and defending title to 

land—Whether can claim those costs from person 

subsequently exercising right of pre-emption. 

lt is the duty under the Code of a person pur- 
chasing land from an occupant in a survey number 
to givenotice of his intention to purchase, or it is 
tie duty of the occupant to give notice of his in- 
tention to sell; and, where such a notice has been 
given, the person entitled to claim pre-emption may 
not exercise that right, knowing that it would in- 
volve him in litigation; but, where notice is not 
given and a sale is held, the purchaser, even though 
he has to incur costs in defending the title to the 


land, cannot claim such costs from anyone who 
subsequently exercises his right of pre-emption. 
NATHU SINGH v. NARAYAN SINGH Nag. 497 


s. 183—Co-oceupant enforcing right of 
pre-emption—Price, higher than that fixed between 
vendor and intending purchaser, whether can be 
fixed, 

Section 183, Berar Land Revenue Code, cannot be 
taken by itself but must be read with reference to 
the preceding section. Jn cases contemplated by 
8. 183 2) of the Code, a price higher than that 
actually fixed between the intending vendor and 
purchaser can be fixed when the right of pre-emp- 
tion isenforced by a co-occupant, NATHU SINGH V. 
NARAIN SINGH Nag. 497: 

8.183 (2). Sess Berar Land Revenue Code, 
1928, s. 182 (1) (a) 497 

Bihar and Orissa Excise Act 1 of 1915), ss. 47, 
87—Offence under s. 47—Cognizance taken by 

F'irst Class Magistrate not especially empowered by ; 

Local Government— Absence of report of Excise 

Officer—Lroceedings under s, 47, validity of. 

Under s.87, Bihar and Orissa Act, a Magistrate 
cannot take cognizance of an offence under 8S, 47 of 
the Act except on his own knowledge or suspicion 
or on the complaint or report of an lxcise Officer. 
The power to take cognizance on his own knowledge 
or suspicion is not one of the ordinary powers of 
a Magistrate of the First Class, Where, therefore, 
a Magistrate of the First Class who has not been 
especially empowered by the Local Government, 
takes cognizance of the offence, his proceedings are. 
void. Consequently where cognizance has been 
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taken by such a Magistrate of an offence under s. 47, 
the proceedings are bad in law in the absence of 
a proper report from an Excise O.lcer. SaroNANDAN 
Ram v. Emperor Pat, 719 
Bombay City Municipal! Ast (Hl of 1888), ss, 

33, 34 (1) (2)—Principle underlying sections — 

Privilege of franchise not exercised—Vacancy by 

such failure — Appointment by statute, 

The principle underlying ss. 33 and 314 Bom- 
bay City Municipal Act is that it is the right of 
the voters or citizens in the first instance to 
exercise their franchise, and if that privi- 
lege for any reason has not been taken advantage of, 
or ifthe privilege has not been exercised to the full 
extent and if a vacancy occurs by reason of such 
omission, then the statutory provision comes in to fill 
up the vacancy by appointment. The Tight of the 
citizen to exarcise the franchise is the substance, and 
if the substance has not been availed of, the pro- 


vision for appointment is a statutory substitu- 
tion. MUNICIPAL CORPORATION, BOMBAY v. Hormoussr 
MANECKJI OHOWNA Bom. 300 


———— 88. 33, 34 (1) (2)—Vacaney created by 
resignation not filled by bye-election — A Ppointment 
—Validity— Words “any election", meaning of— 
Voter's petition for injunction ‘restraining Cor- 
poration from filling vacancy by appointment — 
Injunction granted and bye-election ordered — Period 
of 15 days from notice not run out —Held, Judge's 
order was premature—Petitioner, whether entitled 
to costs—Costs—Election, 

Vacancy created by resignation of a Councillor was 
not filled by the Corporation in view of shortly coming 
General Elections, The General Elections which were 
subsequently held, were set aside, as being invalid. 
Therefore in accordance with 8, 34 (1,. Bombay City 
Municipal Act, the former members were re-elected. 
The vacancy which remained to be filled was attempted 
to be filled by Corporation under directions of the 
Municipal Commissioner who, under s. 31, sent a 
notice to the Corporation to fill the vacancy by ap- 
pointment. The Court issued an injunction restraining 
the Oorporation from following this procedure and 
it ordered a bye-election, to take Place on a day to be 
appointed by the Court. The period of 15 days con- 


templated by s, 34 (2) had not expired on the day of 
the order : 


} , namely, an election 
at which the voters of Bombay would have the right 


by the Commissioner. 


Held, further that the voter who made the petition 
‘for injunction was entitled to costs of the petition and 
its hearing, MUNIOIPAL CORPORATION, BOMBAY v. 
“Hormussr MANROKJI CHowna Bom. 300 
———S. 34 (1) (2)—Re-election contemplated by 

8s 34 (1), whether amounts to election within s, 31 (2). 

Re-election as contemplated by sub-s. (1), s. 34, 
Bombay City Municipal Act, does not amount toan 
election of Councillors at the General Election. It is 
straining the meaning of words to treat them as 
having been elected at an election, within the mean- 
ing ofs, 34, sub-s. (2), MUNIOIPAL CORPORATION, 
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BOMBAY v. Hormusst MANECKJI CHOWNA Bom 300 
Bombay District Municipal Act (Ili of 1901), 


ss, 59, cls (4; (11), 76—Goods in transit and not 

brought within octroi limits —Liability for octroi, 

An octroi is a tax levied upon articles which are 
brought into the gates of a city, whether such, 
articles are brought into the city for consumption 
or use therein or not, Sasanv EMPERR Sind 665 
~———S. 76—Inspection of goods inside limits of. 

Municipality or at place of exit—Legality— Refusal 

to show goods to octroi oficer— Whether offence 

under s. 186, Penal Code—Assault on such officer, 
whether comes under s, 332, Penal Code—Penal 

Code (Act XLV of 1860), ss. 186, 332. oa : 

There is nothing in s. 76, Bombay District Muni- 
cipal Act, to suggest that the octroi officer should 
ask for inspection only‘at the place where the goods 
enter the limits of the Municipality and not inside 
such limits or at the place of exit from such limits. 
It is, therefore, no argument that because the ac- 
cused were not asked to show the bundle at the 
octroi station which was at the entrance to the local 
limits of the Municipality, they were entitled to 
refuse to give inspection when asked to do so within 
the local limits, fos ota 

Where an octroi officer is acting within his autho- 
rity in asking the accused to show the goods, refu- 
sal to show them amounts to obstruction offered in 
the discharge of the public functions of the officer 
which would be punishable under s. 186, Penal 
Code, and assault on him would make him liable for 
an offence under s. 332, Penal Code, SAJAN v. EMPEROR 

Sind 665 
Bombay Land Revenue Code (Act V of 1879), 
ss 68, 217—Inam village— Survey settiement of 

1904— Tenants-at-will before settlement, whether 

affected—Inamdar is entitled to their interest on 

forfeiture. 

A wnamdar ofa village who was a grantee of land 
revenue and soil, let, before the survey settlement of 
1904, three survey numbers to tenants-at-will and 
after 1901, four more were similarly let, The three 
tenants were involved in a criminal case and on their 
absconding, Government forfeited the seven survey 
numbers. The inamdur claimed recovery ” of posses- 
sion of the seven survey numbers : 

Held, that the tenants let into after settlement of 
1904, remained tenants-at-will and their rights were 
governed by the agreement between the parties, that 
the tenants let into before 1904, were unaffected by 
the settlement and the survey settlement could not 
affect the terms of the agreement which had been 
entered into between the inamdar and his tenants 
and the tenancy was not converted into permanent 
occupancy and as such the inamdar was entitled to 
possession of all the seven survey numbers. 
KRISHNARAO ANANDRAO BARGAL V SECRETARY or STATE 

Bom 518 

8.137—S. 137, whether refers to immovable 

property of defaulter—Sale and distraint of such 
property —Prior charge, whether affected. 

Section 137, Bombay Land Revenue Code, refers to 
immovable property and notto movable property of 
defaulter. The section although couched in general 
terms, is controlled by the provisions of the other 

ions in the same chapter. h 

oT Ye is no ground for holding that the distraint 
and sale by the Revenue Authorities of movable pro- 
perty belonging to the defaulter affects the claim 
of a person having a prior charge over such pro- 
perty. PropLes Bankor NORTHERN INDIA, „LTD. v, 
SEORETARY OF STATE FOR [NDIA Sind 972 
Bombay Municipal Boroughs Act (X\Will of 

1925), S. 110—Bye-law exempting property used 





et 
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for religicus purposes— Rooms appurtenant to 

temple used for secular purposes—Income spent on 

temple—Kzemption from tax, if can be claimed. 

Where the rooms appurtenant to a temple are used 
for secular purposes and let to tenants, they are not 
exempt from Municipal taxation. The fact thatthe 
incomegderived from such use is devoted to religious 
purposes would not bring the buildings themselves 
within theambit of the bye-law. KANHARDAS JANKIDAS 
BAIRAGI v. Kesvav Govixp BARGANDI Bom. 209 
$.111—Remedy provided in s. )11 (2,— 
Whether incumbent on either party to adopt them. 

“Tha words “any appeal shall, at the instance of 
either party, be subject to revision "in cl, (2), s. 111, 
Bombay Municipal Boroughs Act, are not mandatory 
in the sense that they makeit incumbent on either 
party to adopt the remedy provided in the sec- 
tion, KANHARDAS JANKIDAS v. Kesuav Govino Bom. 209 
Bombay Prevention of Gambling Act (IV of 

1887), 8. 4—Whether enumerates four distinct 

offences “Offence,” meaning of— For enhanced 

punishment convictions need not be under same 
clause. 

In 8. 4, Bombay Prevention of Gambling Act, there is 
not an enumeration of four distinct offences but a defi- 
nition of one offence, which is generally described in 
the margin as “ keeping common gaming house,” 
by reference to four variations of it. According to 
the ordinary use of language, ‘offence’ as used in 
the penal part of the section must mean an offence 
under any clause of the definition, and a person who is 
convicted under any of the cls. (a), (b), (e) or (d) cf 
the definitivejpart of the section is liable toen- 
hanced punishment as provided in the penal clauses 
if he has been previously convisted of an offence or 
offences under any other clause of the definition. In 
order torender him liable to enhanced punishment 
the convictions need not be under the same 
clause, JIMPEROR v, APPA GANPAT Bom. 176 
Bona—Transferee of bond, rights of—Transfer of 

Property Act (IV of 18§2',8, 130~—Right to avoid 

bond on ground of undue influence practised on 

transferor— Whether exists in transferee—Contract 

Act (IX of 1872), 8. 19-A—Transferee purchasing 

bond with eyes open—Delay in bringing suit—Whe- 

ther disentitles him to relief. 

The transferee of a bond which is an actionable 
claim is invested with all the rights and temedies 
of the transferor including the option exercisable 
under 8,19-A, Contract Act, of avoiding the agree- 
ment in the bond on the ground that it was 
brought about by the exercise of undue influence, 

But when the transferee has purchared the bond 
with his eyes open and there has been consider- 
able delay in bringing his suit, the Oourt will be 
reluctant to interfere on his behalf and grant him 
relief on the ground that undre izfluence was 





practised cn his transferor, RAM SAHAIv. BHAGWAN 
DIN Oudh 320 
Burden of proof—Party claiming land as 


appertaining to permanently setiled e:tate—Nature 

of proof required—Proof of assessmeit to revenue 

— Necessity of—Permanent settlement. 

When certain land is claimed as appertaining to 
the permanently settled estate, the person who claims 
in such a way is bound to prove that the laud was 
included ia the mal assets of the estate atthe time 
of the Permanent Settlement. The burden which lies 
on the zemindar is not discharged by merely showing 
that the mouza is within the ambit of geographical 
limits of his estate; he must go further and show that 
this mouza was assessed to revenue, Ras KRISHNA 


PRASAD v, BARABONI Coat Conoarn, LTD, Cal 98 
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Burma Co-operative Socletles Act (VI of 1927), 
8.47—Burma Co-operative Societies Rules, 1931, 
T. 22—Mortgage in favour of Co-operative Society 
—Morigage suit on another mortgage of same 
property—Ssciety not made party— Society getting 
award against mortgagor—Ixecution of award— 
Property attached and sold—Mortgagee of another 
mortgage applying to set aside award — Application 
dismissed— Subsequent application for sale of 
mortgage property inexecution of decree—Held, this 
application should also be dismissed, 

The petitioner was a simple mortgagee and ina 
suit on the mortgage a Co-operative Society by its 
liquidator filed an application praying that hemay be 
joined as a co-defendant on the ground that the mort- 
gaged properties were mortgaged to the society. This 
society really claimed to be the first mortgagee. 
The Co-operative Society was not joined as a 
party to the suit and the suit proceeded against 
the mortgagors alone, and a preliminary mort- 
gage decree was passed. During the pendency of 
the petitioner's suit, the Co-operative Society 


obtained an award by its liquidator against the 
mortgagors in respect of the mortgage debt due 
to the Society. In execution of the 
award by the liquidator in favour of the 


Co-operative Society, the mortgaged properties were 
attached and sold and the petitioner and the origi- 
nal mortgagors applied to set aside this sale by 
the liquidator in favour of the Co operative 
Society, but the application was unsuccessful. 
The petitioner did not appeal against the order 
refusing the application to set aside the sale. 
Ultimately after obtaining a final decree, the 
petitioner, filed a separate application for sale of 
the mortgaged properties in execution of his 
mortgage decree: 

Held, that these properties were sold at the instance 
of the Oo-operative Society in execution of a prior 
mortgage debt, and the petitioner applied to have 
the sale setaside but was unsuccessful and the ap- 
plication was merely another attempt to challenge 
the sale that had taken place in execution of the 
award of the liquid-tor in favour of the Oo- 
operative Society and therefore it should be dis- 
miesed. PAKRIDI v U Tuet TUN Rang. 1046 


Burma Co-operative Socleties Rules, 1931, 
r, 15 (4)—Arbitrator appointed under 7. lo—Award 
passed—Whether can be executed as decree of 
Court—Order is conclusive and binding on property 
—Stranger, if can dispute order. 

An arbitrator was appointed under r. 15, Burma 
Co-operative Societies Rules, 13], and gave a deci- 
sion or award to the effect that the debtors were to 
pay a certain sum within three days, failing which 
the mortgaged property was to be cold and the 
sale proceeds applied towards the debts: 

Held, thatsuch a decision or award could on 
application to the Civil Court be enfcrceable as a 
decree of such Court, ‘It was not an order which 
conld not legally be passed and of which execu- 
tion should be refused. The orderto be executed 
asif it was a mortgage decree didnot bind other 
persons claiming to have a mortgage of the same 
property any more than a mortgage decree of the 
Court would bind them, but the order was con- 
clusive and binding on the property until it was 
attacked by way of a regular suit. A stranger 
to the proceedings by the Society could not dis- 
putethe order in execution but must do so by 
way ofa suit. Jf he sueshe can attack the order 
cn exactly the same grounds asifit were amort- 
gage decree bya Court, that is to Bay, On the 
grounds of fraud or collusion, or thatthe mortgage 
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Burma Co-Operative Socletles Rules, 1931 
—coneid. 
was not properly registered and soon. Yatna Co- 
Operative Society v. Mauna Po Mya Rang.755 
——-r. 22. Seu Burma Co-operative Societies Act, 
1927, 8.47 1046 
Burma Courts Act (XI of 1922), s, 11—Second 
appeal, 
Under s,1!, Burma Courts Act, there is no 
apecial right of second appeal. Ma Kyaw v. Daw 
Kreg U Rang. 798 


Burma Ferrles Act (II of 1898),s. 15—Launch 
halting instream for setting down or picking up 
passengers—Wheiher ‘point’ within s. 15. 

When a launch halts in the stream for the pur- 
pose of settiog down or picking up passengers, it be- 
comes to all intents and purposes such “ an island,” 
and is without doubt “a point "forthe purpose of 
s. 15, Ferries Act, ALI Byar v. Umpzror Rang. 472 

ss. 15, 27—Conveying passengers without 
sanction--No exemption under s. 15—Held, offence 
under s. 27 committed. 

The ‘accused had never obtained the sanction of 
the District Council or of the lessee of the ferry, to 
his conveying passengers for hire between the land- 
ing stage and the launches waiting in midstream. 
Nor had the Local Government issued any notification 
under 8.15 of the Ferries Act, exempting any per- 
sons or classes of personsfrom the operation of the 
section : 

Held, that the accused by so conveying persons 
between the launches and the landing-stage, had 
committed an offence under s. 27 of the Act. ALI 
BHALU EMPEROR Rang. 472 
Burma Prevention of Crime (Young Offenders) 

Act, s. 16 (d)—Order underfs. 16 (d), Burma 

Prevention of Crime (Young Offenders) Act, 1920— 

No appeal filed— Revision, if lies, 

A boy of ten years was convicted of an attempt to 
commit rape and an order was passed under s. 16 (d), 
Burma Prevention of(Crime Young Offenders) Act, 
-committing the boy tothe custody of his father on his 
father executing a hond to be responsible for the 
good behaviour of the boy. This order wasan ap- 
peelable order, and the boy did not file any 
appeal : 

Held, that the High Court should not interfere in 
revision, ISMPEROR v. NGA NYUN Rang. 450 
Burmese Buddhist Law—Payin property—Payin 

property brought by wife means property brought by 

her less her ante-nuptial debts—Such property if 
can be attached in execution of decree against her. 
The payin property which wu party brings 

to her marriage means the property she briugs 
less her ante-nuptial debts and the whole of such 
property is liableto be attached in execution of 

a decree against her. P.L.S. P. CHETTYAR FIRM v. 


U Maung Noa Rang. 465 
Property—Wife, whether co sharer of husband 
—Limitations, 


According to Burmese Buddhist Law the wife is 
a co-sharer in the joint’ property, but this does not 
mean that the husband is bound to allow her to mis- 
manage the property. Onan Toox v Ma Ti Rang. 81 
Calcutta High Court Rules (Original Side), 
1914, r. 36 —Question of proper exzrcise of judicial 
discretion raised before Privy Council—Nature of 
proof i equired, 


Mhen the appellant before the Board of the 
Judicial Committee raises the jdelicate question 
of the proper exercisa of a judicial discretion 


then he must satisfy the Board that both the 
Courts below Lave failed to exercise their dis- 
eretion properly. Unless the appellant succeeds in 
that task, their Lordships will not be willing to disturb 
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Calcutta High Court Rules (Origina! Slde)— 
coneld, — 


the conclusions of the Courts below. SRINIVAS 
PRASAD SINGH v, KESHANA Prasad SINGH PC 549 
r 36—Right of every litigant to have his 


case hzard—Court should not deprive litigant of 

right except on clearly ascertained grounds, 

kule 33 is mainly conceived in the public interest, 
as the defendants will usually be able to force pro- 
gress under r. 7. Every litigant has the right to 
have his case heard and disposed of, but that right 
must not be abused, even though the defendant, for 
reasons of his own, is not anxious to complain of 
the plaintifi's delay, But the Court isnot entitled 
to deprive the litigant of his right, except on clearly 
ascertained grounds, and to the exclusion of grounds 
which rest only on suspicion. 

Held, that the conclusion of the Judge tbat the 
suit appeared to be one the main object of which 
was to harass the defendants and as no steps had 
been taken since a certain date, the suit must be 
dismissed with costs, was an uujustifiable and impro- 
per consideration to take into accountin the judi- 
cial exercise of the discretionary power of dismissal 
under r. 36. Srinivss Prasad SINGH v. KESHAVA 
PRASAD SINGH PC 549 
—r. 36—Scope of the Rule— Power of dismissal 

under r, 36—When can be exercised. 

Under the Rules of the Calcutta High Court, Original 
Side, 1914, the material time at which the failure to 
appear in the Prospective Listis to be looked for is 
when the suit is placed befure the Judge in Chambers. 
The six months provides a minimum period, on the 
lapse of which action may be taken under r. 36 
of the Rules. The failure to appear in the Prospec- 
tive List must be still continuing at the date of 
such action, and the default in respect of 
which the suitis liable to dismissal, is such con- 
tinuing failure, and the conduct of the suit as 
from its institution up to thedate of the action 
under the Rule, is proper matter for the considera- 
tion of the Judge. ‘The words “tobe dismissed for 
default’ in r. 36 cannot be readas if tke default 
related solely to the failure to appear inthe Pros- 
pective List within six months from the date of 
institution. Seinivas Prasap SINGH v. Kesaava 
PC 549 
Caste—Cutchi Memon girl over 15 years refusing to 

live with her husband—She is not guilty of caste 

offence—Husband’s remedy. 

A Outchi Memon girl over the age of fifteen is in 
the eye of the law a free agent in regard to 
matrimonial matters, and her husband has remedies 
in a Court of law if she will not live with him after 
marriage; she is not guilty of an offence against 
caste rule or usage in the absence of any caste rule 
or proof of usage that this is an offence. ABDUL Razak 
HAJI MAHOMED v. ADAM HAJI UsMAN NooRant 

Bom. 650 
Expulsion from — Essentials — Requirements 
of natural justice. 

‘The general principles applicable to the expulsion 
of members froma club govern cases of expulsion 
of persons from a caste; there must be a caste offence, 
the rules of procedure of the caste (if any) must be 
complied with, notice of the charge and of the 
meeting at which it is tobe dealt with must be 
given to the accused, and full opportunity afforded to 
him of defending himself, and notice must be given 
to the members of the caste of the meeting and of 
what is intended to be dealt with atthe meeting. 
If the requirements of natural justice have been 
complied with, a Court of law will not act as a 
Court of Appeal ag regards adecision of a domestic 

° 
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Caste—concld, 


tribunal. ABDUL Razak HAJI Manomepv. ADAM Hasi 

Usman NOORANI Bom, 650 

Inquiry into caste offence by jamat— Members 
should have access to papers. 

It is obviously a matter of great importance to 
persons found guilty of an offence by the managing 
committee that all the members of the jamat should 
have access to the papers before they pass punish- 
ment. ABDUL Razak HAJI MAHOMED v, ADAM Hast 
Usman NOORANI Bom. 650 


Whether caste has inherent power of expulsion. 
Obiter.—It is doubtful whether there is an inherent 
power to expulsion in a caste not dependent on proof 
of usage within the caste. ABDUL Razak HAJI Manomep 
v. ADAM HAJI USMAN Noorant Bom. 650 
Cattle Trespass Act (lof 1871), s. 22—Scope— 
Seizure found to be illegal and loss cused to com- 
plainant—Court's duty to award compensation. 
There is nothing whatsoever in the language of 
8.22, Cattle Trespass Aci, to support the view that 
compensation can only be given to the complainant 
if he actually Jaysa claim for it in his petition 
of complaint, The only meaning that can be read 
into the words of s. 22 is thatif the Oourt is of 
opinion that the seizure was illegal and that loss 
has been caused tothe complainant thereby, it is 
its duty to award compensation for such loss to 
the complainant. BHUJHARAT v. EMPEROR All, 154 
Caveat emptor. Sre Oheating 789 
C. P. Land Revenue Act (lII of 19174, s 2 (11. 
Ses O P. Land Revenue Act, 1917, s. 160 950 


———-88.160, 2 (1)—Notifications No, 15% /XII 
of April 26,1928, and No. 185 of September 15, 
1927— Effect of —Suit for profits for year 1927-28, 
must be brought within three years from April 
1, 1928. 

The effect of Notification No. 152)/XIJ, dated 
April 28, 1928, read with the previous notification 
No. 185, dated September 15, 1927, is to make the 
agricultural year 1428-29 consist of 14 months com- 
mencing from April 1, 1928, and ending on May 31, 
1929. Consequently a suit for agricultural profits 
for the year 1927-28 must be brought within three 
years from April 1, 3928, according to s. 160, O. P. 
Land Revenue Act, and where it is brought subse- 
quently (April 28, 1931’, it is barred by limitation. 
MADHUR NATH v. JAILALSAO Nag. 950 
C.P. Tenancy Act (lof 1920), ‘ss. 12, 13—Con- 

travention of s, 12—Remedy, whether lies in Civil 

Court or Revenue Court. 

While s. 12 (4) C. P. Tenancy Act is preventive 
s. 13 is remedial. The latter section provides a 
spicial remedy not only against the transfer but 
also against the illegal registration. The object of 
the Tenancy Act in prescribing one year's limitc- 
tion and conferring summary powers on the Revenue 
Officers isto give cheap and expeditious remedy 
and to eliminate disputes in regard to the cultiva- 
tion of agricultural land, That object would be 








frustrated ifthe landlord were permitted to take 
recourse to the Oivil Courts within the more 
extended period of limitation under the general 


law. In every case of unauthorised transfer that is 
effected by a registered instrument, it is possible to 
ettack the transfer as being void inlaw by reason 
of the illegality of registration, and thus circum- 
vent the special period of limitation of one year 
provided in Sch. II of the O. P. Tenancy Act. It 
-is unreasonable to impute to the Legislature the 
intention to nullify s 13in this manner. KANHAIYA 
Kunst v. SITARAM KUNBI Nag. 862 (b) 
ss, 12, 138—Policy underlying sections. 
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C. P, Tenancy Act—conc d. 


The policy underlying s. 12 of the O.P. Tenancy 
Act is to prohibit transfers of occupancy holding 
and to prevent such transfers it authorises the 
registeriug officer (notwithstanding the Registration 
Act) to withhold registration of documents which 
purport totransfer such holdings. This provision 
15 intended ex majore cautela to operate as a safeguard 
against transfers by ignorant cultivators, Even though 
the illegality of the transfer escapes the vigilance of 
the Registering Officer, and he registers it in spite of 
the prohibition contained in s. 12, that would not 
preclude the application of s. 13 of the O. P. 
Tenancy Act. There can be no transfer without 
a registered document ifthe value of the property 
affected by the transfer is Rs.100 or upwards, The 
word “transfer” by necessary implication signifies 
registration which imparts validity tə the instru- 
ment of transfer. As both the transfer of occupancy 
hclding and the registration of the instrument of 
transfer would bevalid except forthe prohibition 
contained ins. 12 of the C. P. Tenancy Act, the 
remedy for the contravention, whether by the Regis- 
tering Officer or the transferring tenant, of that 
enactment must be sought in the Tenancy Act 
itself. Thus the party who is prejudiced by a 
transfer of an occupancy holding must have re- 
course to the provisions of s. 13 ofthe O. P. Tenancy 
Act and cannotinvoke the jurisdiction of the Civil 
Court. KANHAIYA KUNBIV SITARAM KUNBI 

Nag. 862 (b) 


ss. 12, 13— Scope of —Transfer of occupancy 
land by registered deed—Plea that registration is 
void and there is no transfer, if can be raised, 

In every case of transfer of occupancy land effected 
by a registered deed it is possible to raise the plea 
that the registration is void and there is no 
transfer. lf the Registering Officer refuses to register 
the document but the tenant delivers physical pos- 
session of the holding, s. 13 can have obviously no 
application, If, however, by fraud or inadvertence 
he registers the document and the registration is 
held to be void, no casa can ever arise for the 
operation of s, 13, when the value of the holding - 
is Ks, 100 or upwards. KANHAIYA Kunst v. SITARAM - 
KUNBI Nag. 862 (b) 


Charge—Nature of—Amount due to charge-holder 
whether can be recovered frum any portion of 
property charged. 

A charge isin the na ure of a mortgage and the 
charge holder is entitled to recover the amount due 
tohim from whichever portion of the property that 
he chooses. 

If the holder while in enjoyment of the iccome of 
the entire estate fuils to pay the maintenance al- 
lowances, he must be regarded as a debtor to the 
persons entitled to such allowances and is personally 
liab‘e to make them good out of the profits enjoyed 
by him. PARSHADI l atv Bris Monan LaL Oudh 117 
Charitable and Religious Trusts Act (XIV of 

1920),s. 7. Sze Revision All. 64 


7—Application under s. 7—District 
Judge notallowing parties to produce evidence— 
Whether constitutes irregular exercise of jurisdiction, 
When an application is filed under s. 7, Charitable 
and Religious ‘Trusts Act, the District Judge should 
not express an cpinion without allowing the parties 
to produce evidence and without going into the 
points in controversy. Where he disposes of the 
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matter without doing so, it constitutes a materi- 
alirreguiarity in exercise of jurisdiction, AHMAD 
t ULLAH KHAN v. AHSAN ALI KHAN All, 64 
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Cheating—Attempt of—Pawning of bangles describ- 
ing them as ‘gold bangles'— Bangles found to be of 
alloy of gold—Held, no offence of attempting to 
cheat is committed and caveat emptor applies — 

Caveat emptor. 

There is no such thing as “pure gold" in tke 
jewellery trade. The purest gold used,is 22 carat, 
or 22 parts out of 21. Whena person pawns bangles 
of only about 12 carat, that is to say a good deal 
below the ordinary standard he cannot be success- 
fully charged with offence of attempting to cheat; 
if he describing them as “gold bangles”. It is a 
case of caveat emptor i.e. it is for the pawnee 
to test the article before taking them, Maune Tin 
v EMPEROR Rang 789 
Child Marrlage Restraint Act (XIX of 1929). 

Sze Penal Code, 1860, s. 89 183 
—ss. 5, 6—Marriage contracted outside British 

India, whether offence—Applicahility of s. 188, 

Criminal Procedure Code Act V of 1838, to 

marriages outside British India. 

The Child Marriage Kestraint Act contains no 
provision similar to s.4, Penal Code, and befores. 188, 
Oriminal Procedure Code, can be applied for trial of 
an offence under the Act the prosecution must prove 
that the Act makes penal a child marriage perform- 
ed outside British India, The Act is limited in its 
Operation to British India and only strikes at 
marriages contracted in British India, therefore the 
child marriage contracted outside British India is 
not an offence under the Act, and ifitis not an 
offence under the Act, there is no offence to which 
s. 188, Oriminal Procedure Code, can apply. NARAYAN 
MUDLAGIRI MAHALE V. EMPEROR Bom. 923 
— 5, 6—S. 6 whether imposes penalty for 

permitting marriage which is lawful. 

Section 6, Ohild Marriage Restraint Act, only aims 
at permitting or failing to prevent a marriage which 
is made penal under the earlier sections, and does 
not impose a penalty for permitting a marriage which 
is lawful, Narayan MUDLAGIRI MAHALE v. EMPEROR 

Bom. 923 
Chota Nagpur Tenancy Act (VI of 1908), ss. 

64 (3), 67—Reclamation — Defendant reclaiming 

land and prepaning paddy field—Land recorded in 

plaintiff's name—Defendant, if gets occupancy Tight 
in land reclaimed, 

Where a person has reclaimed land and prepared 
a paddy field, heis entitled under s, 64 (3) and 
s. 67, Ohota Nagpur Tenancy Act to havea right of 
occupancy in the land reclaimed by him although it 
falls within another’s recorded plots, and although 
it involves trespass on the latter's land, It is enough 
if the korkar right is urged in appeal though it is 
not as such pleaded in the written statement, 
Doman Mia v. GUNARAM MAHATA Pat. 350 

s. 67. Sex Chota Nagpur Tenancy Act, 1908, 

sB. 64 350 


——— S. 72 (5). Sez Chota Nagpur Tenancy Act, 
1908, 8, 257 490 (b) 
——~—S, 218—Rent suit of Rs. 100 or less— 
Revision, if lies—Deputy Commissioner's order, 
finality of—Revision—High Court's powers of 
superintendence—Court competent to decide question 
—Decision, if can be interfered with—Cwil 
Procedure Code (Act V of 1908),s. 115—Government 
of India Act, 1915 (5 & 6 Geo. VY, c. 61), 3.107. 
The provisions of s. 115, Civil Procedure Code, 
are not applicable to rent suits in Chota Nagpur. 
Apart from this, revision is expressly barred in 
suits ofthe value of Rs, 100 or less under s. 21%, 
Chota Nagpur Tenancy Act. This section makes it 
perfectly clear thatthe judgmert of the Deputy 
Commissioner shall be final and not open to revision 
or appeal, except as provided therein, and the only 
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Chota Nagpur Tenancy Act—concld. 
provision is that ifasuit is tried by the Deputy 


Collector, an appeal shall lie to the Deputy Commis- 
sioner. 

The Rent Courts of Chota Nagpur are subordi- 
nate to the Patna High Court, and though in certaia 
class of cases no appeal liesto the High Court the 
right of superintendence exists. But the pow r of 
superintendence is to be exercised very sparingly 
and only in cases where there has been a patent 
abuse of power by the Subordinate Court, and should 
not be exercised to rectify a wrong decision on a 
point of law or fact in cases in which the Subordi- 
nate Court had jurisdiction to decide those points. 
The question whether or not lands for which rents 
were claimed under s, 214, Chota Nagpur Tenancy 
Act, were agricultural is one of those cases in which 
the Subordinate Courts have jurisdiction to decide 
the points. THAKAHARI Dorr v, KASHINATH Dorr 

Pat. 339 
ss 257, 72 {5)—Each of two sets of 
landlords in recetptof his own share of rent— 

Their possession at law being that of vo-owners— 

S. 257, if applies—S. 72 (5) scope of. 

Although s. 257 of the Chota Nagpur Tenancy 
Act requires that when two or more persons are 
joint landlords, they must act jointly in respect 
to acts required or authorised under the Act, the 
section cannot apply to a case where by arrange- 
ment between the parties, each of the two sets of 
landlords was in receipt of his own share of rent 
so that their possession in law was that of co. 
owners, Section 72, sub-s. (5), Ohota Nagpur Tenancy 
Act, contemplates cases of partial surrender of a 
holding by arrangement between a raiyat and his 
landlord. 

Where ir so far as the portion of a holding 
surrendered was concerned, the Jandlords were 
certain brothers and a widow, who were holding 
their eight annas interest separately from the 
eight annas interest of S and the whole of the 
brothers’ interest was represented by the member 
of the family who was the manager and who 
accepted the transfer from the tenant : 

Held, that there was no objection in law to the 
surrender which was made to the brothers or to 
the settlement which they subsequently made with 
a stranger. RAM RANJAN Ray v, Haku Mian 

Pat. 490 b) 
Civil Procedure Code (ActV of 1908), s, 2 

O. XXI, rr.16,66—Assignment of decree—Assignee's 

right to bring himself on record—Assignee, when 

become holder of decree. 

Order XXI,r. 16, Civil Procedure Code, does not 
compel the assignee of a decree to come forward and 
have himself substituted on the record in place of the 
judgment-creditor, It gives him an option to do go: he 
has a right to bring himself on record if he wants to 
see that his rights are enforced, but he is not bound to 
do so. And the darkhast, which is regularly filed by 
the holder of the decree, cannot come to an end 
because, pending execution, the judgment-creditor 
has dssigned his interest in favour of another person 
An assignee does not become a holder of the decree 
within the meaning of O, XXI, r., 16 and s. 2, Civil 
Procedure Code, unless heapplies tothe Court to 
bring himself on record in place of the judgment- 
creditor, SITABAI RAMBHAU MARATHE v., GANGADHAR 
DHANRAM MARWADI Bom. 358 

s. 2, O. XLIV, r. 1— Order rejecting applica. 

tion for leave to appeal as a pauper, whether a 

decree —Appealability—Omission to hear applicant 

and to givetime for payment of deficient court-fee 

—Legality of order, 
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Civil Procedure Code - contd, 


An Appellate Court does not act illegally in 
disposing of an application for leave to appeal 
as a pauper in chambers in a summary manner 
without hearing the applicant and without giving 
him time forthe payment of thedeficient court- 
fee, though the general practice of the Court is 
to give the pauper appellant an opportunity to show 
that the decree against which he wishes to appeal 
is contrary to law. 

Where an order rejecting an application for 
leave to appeal as a pauper is infact a rejection of 
the appeal itself, the order is appealable as a decree. 
KANTHIMATHI AMMAL V, GANESA IYER Mad. 718 

S 9—Conditions as to applicability—Suit of 

a civil nature, meaning of, 

For the applicability of 8. 9, Civil Procedure 
Code, two points have to be considered, first, whe- 
ther the suit is of a civil nature and whether 
there is any provision of the Code which would 
bar the exercise of jurisdiction by the Civil Oourts 
provided the suit were of a civil nature. 

Suits are of a civil nature if they are suits 
between subject and subject dealing with civil 
Tights. Suro Narain v. Town Area PANCHAYAT, 
CHHABRAMAU All. 897 

S. 9—Suit against Town Area Panchayat 
for declaration that assessment of town tax on 
plaintiff is illegal and ultra vires—IVhether falls 
within jurisdiction of Civil Court—U. P. Town 

areas Act (II of 1914), ss. 14, 15, 18. 

A suit against the Town Area Panchayat 
or a declaration that the assessment of 
town tax on the plaintiff is illegal and ultra vires 
being beyond the scope of the powers conferred on 
a panchayat by law, that the defendant be restrained 
by a perpetual injunction from realising the said 
tax, from the plaintiff, is not a suit between subject 
and subjact but between a subject and a branch 
of Local Self-Government, and it does not ‘deal 
with civil rights but it deals with the question of 
taxation. Further, by the provisions of ss. 14, 18 
(1) of the U.P. Town Areas Act, the jurisdiction 
of the Civil Court is barred and s. 15(4) states that 
the assessment when confirmed by the District 
Magistrate shall not be liable to alteration except 
under the provisions of the Act. Consequently, the 
suit is not within the jurisdiction of the Civil 





Courts. Sgro Narain v. Town AREA PANCHAYAT, 
CHHABRAMAN All, 897 
s.10. Ser Arbitration Act, 1899, s.19 824 
s. 11. See Res judicata 1116 





s. 11—Constructive res judicata—Pre-emption 
suit—Minor sons of vendor impleaded and represented 
by guardian ad litem—Guardian admitting legal 
necessity—Subsequent suit by minor to set aside 
sale by father as not being valid or for necessity 
~-Held, not barred by res judicata or estoppel— 
Admission by guardian — Presumption—Onus of 
proving absence of legal necessity lies on sons— 
ALlinor—Estoppel. 

In apre-emption svit, the minor sons of the 
vendor were impleaded and were represented by 
their step-brother as their guardian adlitem. The 
sons admitted that the sale was for necessity. The 
pre-emptor paid the amount and got possession. 
Subsequently, the minors sued to set aside the sale by 
his father as not being valid and not for necessity. 
It was contended that the plea ought to have been 
taken in the pre-emption suit and as such the 
doctrine of constructive res judicata applied: 

Held, that the sons could not raise the plea of the 
validity of the sale in a pre-emption suit because 
pot being plaintiffs in the case they could not 
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have obtained a decree and ousted the vendee from 
possession of the land by any such plea. There- 
fore, it is doubtful whether they could have raised 
any suchplea at all. But in any event it cannot 
be held that they ought to have raised this defence 
This defence would have been in a different ca- 
pacity and would merely have confused the issnes 


in the preemption suit without causing any 
binding decision to be reached on this ples, if 
raised at all and therefore the rule :f constructive 


res judicata did not apply. Nor did any question 
of estoppel arise because the pre-emptor came to 
preempt on paymentofless price than ladactually 
been paid andthe vendor’ssons pleaded that full 
price had been paid and that the sale was for legally 
necessity. 

Held, further, that the admission made by the 
guardian on behalf of himself and onbehalf of the 
minor that the sale was for legal necessity 
affected equally both his interests and the interests 
of the mincr, Inthe absence of any proof that 
ihis admission was mala fide it must be taken that 
the guardian who was a major,and was presum- 
ably well aware of the circumstances leading to 
the alienation, made an admission thatthe sale was 
for legal necessity, because be thought that it was 
for legal necessity, This admission should in ihe 
circumstances ofthe case shift the ónus on to the 
present plaintiff to prove that the sale was not 
for legal necessity, especially when coupled with the 
other circumstances of the case, namely, that the 
sale was by the father who was not shown to have 
been a debauchee or hostile to his sons, Dost 
MUHAMMAD v. SHER MOHAMMAD Lah. 693 
s.11—Res judicata—S. 11, whether exhaustive. 

Section 11 of the Civil Procedure Code is ex- 
haustive in respect of all cases falling within its 
terms and with regard to such cases the Court is 
not entitled to travel outside the section and apply 





the general principles. SEKENDAR ALI MRIDBA v. 
SapaRupDIN BHUNIYA Cal.1008 
-= s. 21. Seg Jurisdiction 739 





$.22~—Application for transfer—Notice to 
opposite party after filing application—Sufficiency 


of. 

Although s.2?, Civil Procedure Code, contemplates 
the giving of a notice prior to the application and 
such a notice should, as a rule, be given, yet there 
is no indication that the ‘failure to give such a notice 
is fatal to the application. The failure at an earlier 
stage is cured by the issue of a notice on the 
application itself. The object seems to be that an 
order for transfer should not be passed without 
hearing the other side and that the other side should 
not in any way be prejudiced, Basanti Devi v. 
SAHODRA All. 644 (b) 
s, 22 — Jurisdiction of Court not challenged 

—Maintainability of application. ; 

Where inan application for transfer, the jurisdic- 
tion of the Court has not been challenged and the 
application proceeds on the assumption that the 
Court in which the suit was instituted had jurisdic- 
tion to try it, the application is maintainable 
BasantTI Devi v. SonopRa All, 644 (b) 
—— sS. 22—Tests for determining if application 

should be allowed—Balance of convenience. 

In questions of transfer of case under 8.22, the 
convenience of the parties alone should not be con- 
sidered, but the totality of circumstances should in- 
dicate that a suit should proceed ina Court different 
from the Court chosen by the plaintiff. But where 
there is a preponderance of balance of convenience 
inthe suit being proceeded with at a different 
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Court, it is proper that it should be transferred 
thereto. Basanti Devi v. SOHODRA All. 644 (b) 
—~— — 8, 47— Hxecution—Ulaim case alleging that 
property attached belonged to claimants—Dismissal 
of claim case—Subsequent suit for declaration by 
applicants in claim case—Maintuinability of-- 

Constructive res judicata. 

A party whohas been defeated at one stage of a 
litigation is not entitled, either by reason of the 

. rule of constructive res judicala or by reason of the 
general policy of the law, to re-agitale the same ques- 
tion at a subsequent stage. 

During execution preceedings of a decree, a claim 
case was started by plaintiffs Nos.1 to 
that the property attached by the decree-holders 
in execution of their decree included property 
belonging to them and not to the judgment- 
debtors, defendants Nos 3 to 7. The claim case was 
dismissed for default After the application for res- 
turation of the same was also dismissed, plaintiffs in- 
stituted suit for a declaration that certain of the 
properties attached in execution of the decree passed 
against defendants Nos 3 to 7were not liable to 
attachment and sale in execution of that decree : 

Held, that the claim case was in fact an application 
under s. 47, Civil Procedure Code, and the plaintiffs 
had, on the dismissal of their claim case, a 
remedy open to them by way of an appeal from the 
order under s. 47, which remedy they did not avaii 
themselves of. Buan Kumar OHAND v. AJHODHYA 
Prasad SINGH Pat. 960 


s.47,0. XXI, r. 22--Transfer of decree — 
Transfer without giving notice to judgment-debtor— 
Validity Execution sale—Omission to serve notice 
on guardian under O. XXI, r. 22—Absence of 
formal attachment — Validity of sale. 

The act of transmittiag a decree for execution isa 
ministerial act and such an order can be passed even 
ex parte. A District Court has therefore jurisdiction 
to proceed with the execution of a decree even 
though the order of the High Court transmitting the 
decree toit for execution was made without notice 
to any guardian on behalf of the minor judgment- 
debtor. 

The abzence ofa formal notice under O. XXI, r 22, 
Oivil Procedure t'ode, to the natural guardian of the 
minor judgment debtor cannot vitiate an execution 
sale, 

Even if there were no attachment at all a sale 
would not be sab aside merely for want of it. The 
fact that an attachment was effected before a guardian 
was appointed for the minor judgment-debtor caunot 
therefore vitiate the sale SutyaLt1 Ven@u OHETTI v. 
Messra. VALJEE KANJEE & Co., MADRAS Mad. 762 


-§,47, O XXII, r. 52 -— Person attaching 
money lying in Court, whether is representative of 
person entitled depends on facts 
Whether a person who attaches money lying in 

Court is a representative of the person entitled 

to it or not, must be decided on the facts of eash 

case, VERBOMAL KHEMCHAND V TAHILRAM TEJASINGH 
Sind 1068 

————-s 47, O. XXII, r 52—“Representatives”, 
whether include representatives-in interest —-Test to 
see’ whether person is “representative,” 

The expression “representative” is not confined to 
a legal representative butincludes a representative- 
in-interest and this expression has always been liber- 
ally construed. 

Tn determining whether a person is a representa- 
tive ofa party to the suit, two tests are to be 
applied, first whether any portion of he interest of 


159 - G. J.—IIL 
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the decree-holder or of the judgment-debtor, which 
was originally vested inons of the parties to the 
suit, has by act of parties or by operation of law 
vested in the person who is sought to be treated as 
representative, .and secondly, if there has been a 
devolution of interest, whether so far as such interest 
is concerned, such: person is bound by the decree. 


VERHOMAL KHEMOHAND vV. TAHILRAM TEJASINGH 


Sind 1068 
- --— S. 5O—'Dies" in s. 50, means natural death, 

The word “dies” ins. 50, Civil rrocedure Ocde, 
has been used in its natural meaning It does not 
include civil death. SUDHAMOYEE Basu v. BHUJENDRA 
Nata Biswas Cal 370 

s. 50—Legal representative — Decree against 
daughters for arrears of rent—Daughters in 
enjoyment of profits—Surrender of estate to 
reversioners—Liability under decree is personal— 

When attaches to reversion—Reversioners, whether 

legal representatives of daughters. 

Where the decree for rent is passed against 
the daughtersfor arrears which accrued after the 
death of the last male owner, and where the 
daughters are in enjoyment of the rents and 
profits of the tenure, the liability for rent ought 
to be regarded as their personal liability and 
ought not tobe held as attaching to the reversion 
unless the tenure itself is brought sale under 
the special provisions of the Bengal Tenancy Act, 
The reversioners, therefore, are not the legal re- 
presentatives of the judgment-debtor in respect of 
the properties which the applicants want to sell in 
execution of the rent decree within the mean- 
ing of s. 50, Civil Procedure Code, SUDHAMOYEE Waau 
v. BHUJENDRA Natu Biswas Cat. 370 
-—— s. 52 (2) See Presidency Small Oause 

Gourts Act, 1852, 8. 35 490 (a) 
————s 53. Ser Oustom(Punjab) | 1024 
s. 53—Scope of—Share of father's brother 

coming toson- No decree against father's brother— 

Decree against father- Share, if can be attached 

in execution of such decree- Hindu Law — Debts, 

Section 53, Civil Procedure Code, is only meant 
to cover the case of ason or other descendant who 
under the section is to be deemed the legal repre- 
seutstive of his ancestor with respect to property 
which was liable under Hindu Law for the payment 
of the debt ofthe deceased ancestor, in respect of 
which a decree had been passed. But it does not 
apply where a share of a brother of the father comes 
to the son and no decree has been passed against 
the father's brother, Consequently, such share can- 
not be attached in execution of decree against the 
father, Hari Mosan LALU PARASANI Devi Lah 233 
- s. 60 proviso (n)—Annuity given by will 

—Whether ‘right to future maintenance'— Right to 

be attached and sold in execution. 

Anannuity given by willis not a right to future 
maintenance within the meaning of s. 6U proviso (n), 





_ Civil Procedure Code, and is not exempt from sale or 


attachment in execution of a decree. CHUNI Lan», 
MUNNA Lan Lah, 644 (a) 
= s. 60—Right to take accounts, whether 





assignable—Claim for ‘money on rendition of 

accounts established in preliminary decree, whether 

assignable and attachable under s. 60—Transfer 

of Property Act \IV of 882; s, 6 (e). 

A rightto sue is not saleable property, and 
cannot be transferred; but where the claim for money 
on rendition of accounts has been established and 
the claim has merged ina preliminary decreeby a 
competent Court, the right under the decree is 
assignable although the cause of action 80, far a, 
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the right to get money on accounts being taken 
is concerned, is not. A right to take accounts, and 
to recover such sums, a8 may be found due, is not 
assignable, being a right to sue within the meaning 
of 8.6 (e, Transíer of Property Act. But the deciee 
being saleable property belonging to the decree- 
holder over which or the profits he has a disposing 
power which he may exercise for his own benefit, it 
is liable to be attached under s. 60, Civil Procedure 


Code. Mono MOHAN v. KALI KINKAR CHAKRAVARTY 
f Cal. 696 
ss. 63, 73—Determination under s. \63 of 


. Tight to rateable distribution—Application for 
rateable distribution, where tobe made, 

ln acase in which the Court is determining 
under s. 63, Oivil Procedure Code, the right to 
rateable distribution, the true construction of 
8. 73, Civil Prosedure Code, is that an application 
need only have been made to the Court which 
granted the decree before the receipt of the 
assets and need not be made to the Court which 
holdssuch assets; in other words that the Court to 
which application for execution must be made means 
appropriate Oourt and includes an inferior Court 
which granted a decree to be executed. DHIRENDRA kao 
KRISHNARAO GHUZIKAR V- VIRBHADRAPPA (3, HOSMANI 

Bom, 505 

—Sss. 63, 73, O, XXI, r. 72 (2)—Decree-holder 
purchaser allowed to set-off decree amount against 
purchase money—Application for execution of 
another decree against same judgment-debtor pending 
before inferior Court before sale—Application by 
these decree-holders for rateable  distribution— 

Whether should be allowed, 

The applicant obtained a decree in a suit in 
the Court of the First Olass Subordinate Judge, 
against the defendant in the suit, and fileaa 
darkhast asking for the sale of immovable pro- 
perty of the judgment-debtor, and the darkhast was 
sent to the Collector ior execution. The ap- 
plicant got leave to purchase the property at 
the Court sale and to set-off the purchase money 
against the decretal amount; the sule took place 
and realized substantially the exact amount aue 
upon the applicant’s decree, At the date of the 
sale there were darkhasts outstanding which had 
been filed in the Court of the Secona Ulass 
Subordinate Judge of Din favour of various oppo- 
nents, and opponents Nos. 2 to 6 applied, to the 
First Class subordinate cudge of J for rateable 
distribution of the sale proceeds and that 
distribution was ordered, The applicant in revision 
against the order contended that in terms ots. 75 
Civil Procedure Code, the Judge haa no power to 
order rateable distribution because applications to 
him to enforce the decrees in the ‘Second Class 
Subordinate Judge's Court had not been maae betore 
the moneys were received und further that it coula 
not be ordered because of the direction that he 
was allowed to set-off the decree amouut: 

Held, that the latter order was made under the 
power conferred by O, XXI, r. 2 (2), Uivil Pro- 
cedure Code, and the order was mere wuchinery 
which did notaflect the rights of tua parties, 
Apart from the order allowing set-olt, the uecree- 
holder, who purchased, would have to pring 
the purchase money into Court and then he wowa 
be paid, as far asthe moneys went, the amount 
due to him on his decree ‘Io avora this pro- 
cedure the Oourt can allow set-off, but all that 
the order allowing such set-off 





€ _ means it that 
the decree-holder can exercise his Tight by setuug 
off the amount of his decree against wiar portion 
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of the proceeds of sale to which he is entitled. 
He cannot set-off against a portion of the proceeds 
of sale which belongs to other parties. 

Held, also that ss.63 and 73, Civil Procedure Code 
must be read together and that s. 63, on the facts of 
the present case, in substance prevented the holders 
ofdecree of inferior Courts from enforcing those 
aecreesand imposed upon the superior Court, that 
is the Court of the First Class Snbordinate Judge 
the duty of distributing the assets and thereby in 
effect, executing not only the decree of his own 
Court but the decrees of the inferior Court. DHIREN- 
DRA Rao KRISHNARAO GUNZIKAR v. VIRBHADRAPPA G. 
Hosmani Bom, 505 


s. 64. Sre Provincial Insolvency Act, 1920, 
s. 44 (2) 1027 


——— 8. 73. Sze Civil Poocedure Code, 1908, eae 
-—S. 73—Rateable distribution of assets— 
‘Same judgment-debtor’, meaning of—Decree against 
a person and decree against his legal representatives 
after his death, whether decrees against same 
judgment-debtor—Right to rateable distribution— 

Object of 8, 13—Moae of construction. 

A obtained a decree against X and after the 
death of X took out proceedings in execution 
against the two sons ot X. B obtained decrees 
against the two sons of X as legal represen- 
tatives of X in respect of debts ‘contracted by 








Held, that the decrees were obtained against 
‘the same judgment-debtor’ within the meaning of 
s. 73 of the Civil Procedure Code, and B was 
entitled to claim rateable distribution of the assets 
realised inexecution of the decree obtained by 


{he expression ‘the same judgment-debtor’ in 
8. (8, Cıvıl Procedure Code, must be liberally con- 
struea so as to carry out the objectof s. 73 and 
the ends of justice, VAYI RAMAKRISHNA OHETTIAR V. 
Kasi VisVaNAlHAN CHRITIAR “Mad, 501 F B 
5. 73, O. XXI, r. 72—Ezecution sale— 

Decree-holder setting off purchase money with 

leave vj Court— Uther decree-holders applying for 

execution ajter sale but within 15 days thereof, 
wheiher entitled to rateable distribution. 

Under O. XXI, r. 7z, Civil Procedure Oode, where 
the purchase priceis either equal toor less than 
the uccree amount, the right ofthe decree-holder 
who has been granted permission to eet off the pur- 
chase money agaist the decree amount is controlled 
owy Lo this extent, namely, that he is bound to bring 
lulu Court such sums alone asare due to those 
accree-holae1s whuse application for execution were 
penaivg cn the date ot the sale. Decree-holders who 
come in later, that 1s,aiter the date of the sale 
but betore the expiry of the 15th day cannot claim 
raleabie Gistribuucno im such a case. MURUGAPPA 
Mad, 228 

55. 75, 146— Decree against party— Another 
decree agarnst his sons—Both decrees, whether 
against sume judgment-debtor—bzecuting Court, 
whether can, under s. 146, change decree against 
jJather into aecree agavnst sons. 

Where a decree was obtained against the father and 
another party obtaimed another decree aguinst his sons, 
the wu aecrees are Not passed against the same judg- 
ment-debior. 

iu the avuve case the executing Court cannot go 
beninu the aecree and by involving s. 146, Civil 
Proceuure Loge, 10 cannot change a decree passed 
agaist the father into 2 decree against his legal 
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representatives. For purposes of rateable distribu- 
tion, the executing Court must take the decrees as 
they stand. HgmiatafDasr v. BENGAL Coan Co., | TD. 
Cal. 575 
——— $8. 73, 146—S. 146, if enlarges scope of s. 73 
Section 146, Civil Procedure Code, cannot enlarge 
the scope ofs, 73 of the Code, as it is expressly made 
subject to the other provisions of the Code. HEMLATA 
Dası v. BENGAL Ooar Oo, Lin. Cal. 575 
S, 80— Assessment by Municipalitu— Subse- 
quent supersession under s, 65, Bengal Municipal 
Act by Public Officer—Suit for declaration that 
tax was illegal—Notice under s, 80, if required. 
Tt is only where the plaintiff complains of some 
act purporting to have been done bya Public Officer 
in his official capacity, that notice is enjoined. The 
fact that the assessment complained of was made 
before the supersession of the Municipality under 
s. 65, Bengal Municipal Act, by a Public Officer 
appointed to perform the duties of the Commissioner 
is sufficient for the purpose of holding thats. 80, 
Civil Procedure Code, could not possibly apply for 
a suit to declare the assessment illegal and ultra 
vires, Therefore, in such a case no notice under 
s. 80, Oivil Procedure Oode, is required. CHAIRMAN 
OF COMMISSIONERS OF THE BARUIPORE MUNICIPALITY 
v. Stvapass Roy OHOWDEORY Cal. 542 
s. 80 — Notice under—Notice by one of two 
plaintiffs—W hether constitutes sufficient compliance 
with s. 80 
Section 80, 
explicit, mandatory and 








Civil Procedure Oode, is express, 
admits of no implications 
or exceptions and where there are two plaintiffs, 
notice by one is not sufficient notice within the 
meaning of s. 80; it is.not sufficient compliance with 
its provisions and in such circumstances the suit as 
a whole is bad Sxorgrary or STATE v. THAWERDAS 
SIRUMAL Sind 33 
-—S. 86 (3) (5)—The sub-sections are distinct. 

Sub-section (5, s. 8%, Civil Procedure Code, is 
entirely distinct from sub-s. (3). The two are really 
dealing with two quite distinct matters. Sub-sec- 
tion (5) is really a proviso to sub-s.(1)and sub- s. 13) 
deals with the question of execution and is inde- 
pendent of sub-s. (1) Bir BIKRAM Ktspore MANIKYA 
BAHADUR v. KHALILER ROBAMAN Cul. 637 

8, 92--Stranger receiving property from 
trustee knowing that property is trust— Relief 

against him, if can be claimedin suit under s. 92. 

A stranger toatrustis neither a necessary nor a 
proper party to a suit under s. 92, Civil Procedure 
Code, but where he receives money or property from 
the trustee which he knows, to be part of the trust 
estate,and to be paid or handed to him in breach of 
the trust, he is a constructive trustee ofitfor the 
persons equitably entitled and consequently relief 
against him can be claimed in a suit under 
8.92. ABDUL MAJID V. AKaTAR NABI Cal. 893 

5. 92 —Suit under—Court, if can decide whe- 
ther trust is public charitable trust—Separate suit 
for such declaration, necessity of. 

Ina suit under s 92, Civil Procedure Code, it is 
competent for the Court to decide the question as 
to whether the trust in respect of which the suit is 
brought isa public charitable trust or not so as to 
attract the application of s. 92, Civil Procedure Code, 
and a separate suit forthe declaration that the pro- 
perty isa trust property is not necessary ABDUL 
MAJID v AKHTAR NABI Cal. 893 

ss 92, 151—Scheme for management of 
temple framed —Application for removal of trustee 

—Separate suit or application under s. 92— Proper 

procedure. 
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Where in a suit under s, 92, Civil Procedure Oode, 
a person is appointed trustee of a temple and direct- 
ed to keep accounts of the income and expenditure 
of the temple and to give inspection of those 
accounts to any person who would obtain an order 
of the Court iu that behalf, the suit is for all prac- 
tical purposes at an end. If thereis any grievance 
against him, the proper procedure for his removal 
is to file a separate suit as contemplated by s. 92, 
and not to move the Court by an application under 


ss. 92and 151 of the Code. Dever TULSIDAS v, 
RAMEKRISHENDAS Sind 296 
———s.99. Sse OQivil Procedure Gode, 1908, 
O. XXX, r.1 138 
——s 100. 
See Deed—Oonstruction 677 
Serg Estoppel 370 
. Sea Partnership 433 


——S. 100—Contract Act (IX of 1872), ss, 16,18 
—Question whether instrument is obtained by 
undue influence, is one of fact. 

The question as to whether an instrument was 
obtained from a person by undue influence and mis- 
representation is and must be a question of fact. 
GOPAL BHAURAO JAPE V JAGANNATH PANDIT VAsuDEORAO 
PANDIT MAHARAJ Bom, 213 
—S, 100 —Finding as to whether rate of interest 

is excessive— Whether involves question of fact 

A finding as to whether the rate of interest is 
excessive involves a question of fact with which the 





Appellate Court has no power to interfere. Jar Ram 
v BHAGAT Ram Lah, 205 
———s.100~-Finding of jact based on legal 


evidence—Whether can be re-opened in second 


appeal. ; 
Where the finding of factis based on legal evi- 
dence on record, it cannot be re-opened in second 
appeal. BARYAM SINGH v. VIDYAWATI „Lah. 1053 
— $.100—Question of notice is not pure 
question of law. : 
The question of notice is nota pure question of 
law SUDHAMOYEE BASU v. BRUJENDRA Natu Biswas 
Cal. 370 
S 100 -Question whether language used in 
an entry contains promise to pay— Whether 
question of fact. g : i 
The question whether the language used in an 
entry in an account does or does not contain a pro- , 
mise to pay is purely a question of fact. Soman LAL 
v. ARYA MeGH UDHAR SABHA, SIALKOT Lah 677 
——s, 109 (a, (G)—Order refusing to admit an 
appeal on the ground that it was time-barred — 
Whether final order—Leaveto appeal to Privy 
Council against order—Whether can be granted 
under cl. (a) or (c)—Leave under s. 109 (c)— 
Conditions. h i 
An order of the High Oourt refusing to admit an 
appeal on the ground that it was time-barred is not a 
decision on the merits and not a final order passed 
on appeal by a High Court or any other Oourt of 
final appellate jurisdiction Oonsequently, leave to 
appeal to His Majesty in Council from the order 
cannot be granted under s 109 (a), Civil Procedure 
Code, nor does the application for leave to appeal 
against the order come within the purview of s. 109 (e) 
as it isonly when a case is of considerable im- 
portance and the principle, when finally decided by 
their Lordships of the Privy Council, would be of 
benefit, not only to the people who are direcetly in- 
volved in the litigation, but to a considerable body 





of other people, that leave to appeal should be 
granted under that clause. Karim JEBAN BEGAM v, 
GIRDHARI LAL Oudh 483 
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8.115. 

See Chota Nagpur Tenancy Act, 1908, s. 218 339 

Ser Civil Procedure Code, 1908, s. 152 269 

Ser Civil Procedure Code, 1908, O. XXXIV, r ë 
269 








—s.115—Mere error of law, whether sufficient 
for purposes of revision 
‘A. mere error on a point of law is not suffi- 
cient for purposes of revision under s. 115, Civil 
Procedure Code, unless it raises a question as to 
jurisdiction. MEHAR SINGH v. LAL Lah. 988 


-8.115-—Onus wrongly placed—Miscarriage of 
justice—Interference by High Court— Revision 
Where the burden of proof has been wrongly 

placed by the lower Court aad there has been 

a miscarriage of justice, the High Court should 

interfere in revision. O. 8. Pitay v. K, R. Konar 








Rang. 70 (a) 
8.115, cls (b (c). See Civil Procedure 
Code, 1908, Sch. IT, para. i 188 





3,115, O. XXII, r 1—Order under O. XXIII, 
r. 1, by trial Court without exercising its discretion 
judicially — High Court, if can interfere in revision. 
Where the trial Court has made an order under 

O. XXIII, r. 1, Civil Procedure Code, without exer- 
cising its discretion judicially, that is, without ap- 
plying its mind tothe matter before it with due 
reference to the provisions of the order, the High 
Court can interfere in revision. BupHan v Korugy 
All, 147 
——-—- s. 132, cl. (1)—" Personal appearance” 
whether includes" personal attendance” —W ords 
of s. 132, whether mandatory—Issue of commission 

—Court's duty Pardanasbin lady. 

The words “ personal appearance " used in s 132, 
ca. {1), Civil Procedure Code, includes “ personal 
attendance.” Ifa pardanashin lady observing strict 

pardah is ordered to attend Court, it means that she 
is “compelled to appear in public." Her face may 
be covered or she may be wearing a burka, but all 

.the same she is compelled to appear in public if she 

is ordered to attend the Court. This is against the 
spirit of s. 132. The words ofthe section are per- 
emptory and there is no discretion vested in the Court 
that in a suitable case it can order a pardanashin 
lady to attend in Court to be examined in camera. 
Tt is her right to refuse to attend the Courtand to 
say that if she is to be examined, her evidence 
should be taken on commission. The Court has no 
option in the matter, NATHUMAL OHANDUMAL %. 
HARIBAI Sind 153 

-§, 145—“Any decree,” whether covers decree 

that may be passed after person has become surety. 

The expression “any decree,” is wide enough to 
cover a decree that has already been passed as well 
as a decree.thatmay be passed after the person con- 
cerned has become liable as surety. K.L. Gauna v. 
SULTAN SINGH Lah. 410 

8.146. Sez Civil Procedure Code, 1908, 

575 

s. 148—Lease by Court— Lease money to be 

deposited within certain time - Court, if can extend 
time. 

Where the order in question only sanctioned the 
grant ofa lease to the respondents on certain condi- 
tions, including the condition that the lease money 
shall be deposited within a week, and it was further 
laid down that if the respondents failed to deposit 
the money within a week, the case would be laid 
before the Court at once for orders and the res- 
pondents failed to deposit the amount within 
time and the Oourt extended the time: 

e 
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Held, that in such a case the provisions of s. 148 
of the Code of Civil Procedureare applicable, and 
the Court had jurisdiction to extend time. RAGHUNATH 
Prasap v. | UOKNOW SURAR Works, LTD. Oudh 121 
-———s, 148—Whether applies to order of Court 

embodied in decree—Court, if can extend time for 

paymentof instalment of decretal amount. 

Section ‘4°, Civil Procedure Code, relates to matters 
arising in the course of proceedings under the 
(ode: it can have no reference to orders of the 
Court embodied in a decree at the termination of 
such proceedings Jt isnot the ‘actual payment 
of instalments which is “allowed by the Code’, but 
the modification of the decree so as to admit of the 
payment of the decretal amount by instalments. Ko 
Kyan Swe v U Ba Rang. 801 
3. 149—Inability to pay, whether ground for 

exercising discretion under s '49, 

Inability to raise funds is not a sufficient 
ground which would entitle the Court to exercise 
its discretion under s 149, Civil Procedure Oode. 
Vertannes v R, G. B Lawson Rang. 468 
—-—ss. 149,151 ` Sze Oivil Prooedure Code, 








1:08, O VII, rr.'1, 13 630 
—s 151. 

Ses Oivil Procedure Code, 1993, 8 92 £96 

Sex Court Fees Act, 1870,s 13 443 





-§,151 Inherent powers, whether can override 
provisions of Limitation Act — Limitation Act (IX of 
1908), 5. 5 
The wording of s. 171, Civil Procedure Code, 

militates against the view that the inherent powér, 

of the (jourt under it can be invoked to override the ` 
provisions of the Juimitation Act. The words “nothing 
in this Code" do not mean ‘nothing in ‘this Oods 

or any other law for the time. being in force”, and 4 

do not comain an indication : that the provisions of 

the Limitation Act are not to limit or otherwise affect 

the inherent power of the Oourt, K. P L. S'S. 

OHETTYAR V OrrioraL REORIVRR, RAMNAD ‘Rang. 945 

cs, 151 —Revision—Interlocutory order, revision 
against, when lies. > . 2S 
Revision of interlocutory orders is allowable in: 

cases where due to the order there will be consider- 
able delay, waste of time, expenses and trouble, and 
where after the evidence has been reéorded, an appeal 
will inevitably bə successful. Revision is allowable. 
in cases where irreparable damage would be caused 

by refusing to interfere at that stage. K. P.L.S 8. 

Ounerryar v OFFIOIAL Reorver, RAMNAD Rang, 945 

s 151—Whether confers new powers—. 
Powers to prevent abuse of process—Court ‘cannot 
exempt litigant from obligation under Statute. 
Section 151, Civil Procedure Code, does not con- 

fer new poweron the Oourt. It simply saves the 

inherent power of the Court to make such orders as 
ends of justice or to 
prevent abuse of the processof the Court in ‘cases 
and circumstances which are not covered by the 
express provision of the Code, which deals only 
with procedure and not with substantive rights 
and obligations, By the exercise of inherent power, 
the Court cannot exonerate a litigant from an 
obligation imposed upon him by the Statute. INDU 

Buusan Roy CHOUDHRY v SEORETARY of STATE 

Cal. 443 
s 152, Ser Civil Procedure Code, 1908, 

O. XXXIV, r. 6 269 

ss. 152, 115—Decision under s. 152 granting 
application for -amendment of decree— Whether 
subject to revision. 

Amendment of a plaint: stands on a very different 
footing from an amendment of a preliminary decree 
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h has become final. A decision passed under 
2of the Code of Civil Procedure granting aa 
ication for amendment is an order and nota 
ye, and. is, therefore, subject to revision under 
Sof the t'ode, bul ie not subject to an appeal. 
ESHWAR Nata v. RAM Nata Oudh 269 
— 0. |, r.10. See Civil Procedure Code, 1908, 
KAN, r. 1 - 138 
——0O. |, r. 10 —Suit on title—Stranger claiming 
verse title, whether entitled to be made party— 
rection as to costs, 
1e plaintiff sued his vendor and a tenant for 
ession of land sold to the plaintif. A third party 
ning that he was entitled to one-half of the 
erty sought to be made a party. He had also 
ituted a.suit against the parties to the present suit 
ning one-half ; 
eld, that it was a proper case for joining the 
icant asa.party to the plaintiff's suit to avoid a 
ible ‘conflict of decisions, but the trial Court 
ild ‘so provide that the . plaintiff should not be 
udiced in the matter of costs. SIvABAMA PILLAI 
ANESARATHNAM PILLAI Mad. 899 
O. li,r 2—Settlement of single debt due— 
romissory notes and mortgage execuled— Suit on 
tes — Subsequent suit on mortgage, whether barred 
Notes outstanding and rights thereunder enforceable 
Right of action on settlement of accounts, whether 
pt suspended, 
here the original obligation is single and entire, 
when one party his chosen to execute separate 
iments for portions of the obligation and the other 
y haschosen to accept the said documents each 
iment constitutesa distinct cause of action, Oon- 
tently, where in pursuance of settlement of 
unts promissory notes and mortgage are executed 
a-suit is filed “only on promissory notes, a sub- 
lent suit onthe mortgage is not barred by O II, 
Civil: Procedure Oode, since the notes and mort- 
3 constitute distinct causes of action even though 
le“in settlement of single debt. 
‘here by‘way of settlement of accounts promissory 
sare executed, the notes must be treated as con- 
ynal payment of amount found due and so long as 
notes are outstanding and so long asthe rights 
‘eunder are enforceable, the right of action based 
settlement of accounts is’ ‘suspended. Ma Kyi 
, R.M. A. C. T. V. R. Cuerryar Firy 
Rang. 720 

—O. VII, rr. 11, 13, ss. 149, 151 —Plaint filed 
v insuficient court-fee -Deficiency ordered . to be 
ade good—Rejection of plaint under O. VII, r.11 
-Application for restoration paying deficiency— 
"hether can be treated as fresh plaint —Court-fee 
uid on rejected plaint, if can be counted towards 
vurt-fee on fresh plaint. 

plaint was_filed with insufficient court-fee and 
plaintiff was allowed time upto a certain date 
make up the deficiency The datewas extended 
oral times and as still there was a deficiency, the 
rt rejected the plaint under O. VII, r. Li (e), 
il Procedure Oode, “The plaintiff filed an applica- 
.rfor restoration after paying up the defi- 








cy: 

eld, thatso far as the plaintiff was concerned, 
e was not much difference between asking that 
suit should be restored on the former plaint and 
ig afresh plaint, and under ss 149 and 151, 
il Procedure Code, the Court had power to allow. 
fee originally paid to Court for the whole court- 
and the Court was not compelled to require the 
ntiff to paya full court-fee on the fresh plaint. 
IAN SINGH Vv, DASRATH SINGH All. 630 
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————O' VIII, r.11 (added by Lahore High Court) 
—No harm caused due to non-filing by defendant 
his registered address— Address subsequently filed 
and accepted by parties and Court—Judge, whether 
can sirike off defence and pass decree ex parte. 
Where no harm has resulted from defendant's not 

filing a registered address, according tor. 11 added 

to O. VIN, Civil Procedure Code, by Lahore High 

Court, as the case was going on normally, and an 

address is thereupon put in, which appears to have 

been accepted by all the parties and by the Court, as 

a sufficient address, the Judge is wrong in ordering 

the defence to be struck out and he cannot proceed 

against the defendant ex parte and decree the 
suit. Joti Ram v. Firm BELI RAM-BARKAT RAM 
Lah 1088 

———0.IX, r. 3—Applicability—No date fixed for 
hearing —No notice on defendant —O. IX,r. 3, if 
applies. 

Unless a date has been fixed for the appearance 
of the defendant and-neither party appears when 
the suit is called on for hearing on that date, O 1X, 
r. 3, Civil Procedure Code, would not apply. R O. 
J. PAUL v. Devi DAYAL Lah. 226 
————-0. IX, r. 13. See Res judicata 256 

0. IK, r. 13—Setting aside ex parte decree— 

Application time-barred — Setting aside ex parte 

decree because defendant has good defence—Legality 

—Acceptance of costsby other side—E ffect 

A Court has no power to set aside an ex parte decree 
apart from O, IX,r 13, Civil Procedure Code. 

Wherean application to set aside an ex parte 
decree was clearly time-barred but the trial Court 
set aside the decree on the ground that the defendants 
had a good defence, on condition that the defendants 
paid the taxed costs and Vakil’s fees to the plain- 
tiff: 

Held, that the Court had no jurisdiction to set aside 
the decree on this ground. 

Held,-also, that the deposit of the taxed costs and 
acceptance by the plaintiff's Vakil fees cannot be 
regarded as an adoption of theorder by the defen- 
dante, and at any rate an adoption of the order made 
without jurisdiction cannot have the effect of making 
that orderone which the Oourt was competent to 


pass G.V NARAYANASAWMY AyyaR V SUBRAMANIA 
PILLAI _ Mad. 1028 
——— ~O. XIII, r.1,0.XIV, r. T— First hearing of 


suit’, meaning of—Power to question parties on 
matters in issue, 
. The words ‘first hearing of the suit’ in O. Xill, 
r. 1, are obviously different from the words ‘the 
first hearing ofthe suitin O. XIV, r. 1(5) as 
the parties have not to produce their documents 
till issues are framed. In O. XIV, r. 1 (5) the 
‘first hearing’ would extend at least up to the first 
hearing of the suit, referred to in O. All, r. | and 
the powers conferred by O. XIV, r. 1 (6) 
can be exercised not only upto the first discussion 
of the issues but also to any subsequent ones 
which intervene between the first hearing of the 
suit as meant in O., XIV, r.1 (5) and the first 
hearing as meant by O. Alll,r |, LAKSEMINARAYANA 
Moortu1 v SUNDARAM AYYAR Mad, 862 \a) 
O. XIII, r, 4. See Stamp Act, 1899,5 36 23 
—— O. XIII, r. 14—Decree for money declaring 
charge on immovable property— Mode of enforcement 
—Preliminary decree for sale, whether necessary, 
Where a decree is not one for sale of immovable 
property but a decree for payment of money with 
a declaration that the plaintiff has also a charge 
on certain properties the decree-holder can- 
not bring the properties to sale without getting a 
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preliminary decree forsale. VUDDAGIBI AMMANNA v. 
GADA SUBBAYYA Mad, 804 (a) 
O XIV,r.1. See Civil Procedure Code, 1908, 

O. XIII, r.1 862 (a) 
——— 0, XIV, r, 21—Party examining himself as 

witness— Power of Court to award travelling and 

subsistence allowances— Necessity of amending r 21 

A party who gives evidence on his own behalf is 
not entitled under O. XIV, r. 21, Oivil Procedure 
Code, to get the travelling and subsistence allow- 
ances incurred by him in giving such evidence. 
The rule applies only to the case where a party 
to the suit has been called to give evidence by 
the other party. 

It is necessary that a rule similar to that framed by 
the Calcutta High Oourt, empowering the Court 
to addsuch expenses to the costs of the suit, should 
be made applicable to the Madras High Court 
also. D.S. KANNIAH OHETTY & Co. v. PULIPATI Sura 
Rao Mad 319 


O. XXI, r,2—Certification of adjustment to 
prejudice of existing interest— Whether allowed 
under O. KAI, r. 12, 

Order XXI, r. 2, Civil Procedure Code, does not 
contemplate a certification ofan adjustment to the 
prejudice of an existing interest. SAKRRBAI v. 
LAKHMBI SAMJI Sind 765 


—O. XXI, r. 2 (1). 

Sze Limitation Act, 1908, Sch, I, Art. 181 38 

Sze Limitation Act, 1908, Sch. J, Art. 182 (5) 544 
~—~——---O XXI, r. 16 Seg Civil Procedure Code, 

1908, s 2 338 
0. XXI, r. 16—Assignee asking his name to be 

brought on record—Application, whether execution 

application made in accordance with law. 

An application made in the form of an execution 
application asking for the assignee to be brought on 
the record and not making any other prayer is not 
an application for execution made in accordance with 
law: and there is nothing in O. XXI, r. 16or any 
other rules of the Civil Procedure Code to require a 
transferee of a decree to apply for his name being 
broughton the record. The only possible application 
he can make isone for the execution of the decree, 
Ismain v. MUHAMMAD SIDIK Pir Musamman Sind 807 

O. XXI, r, 22. Sze Civil Procedure Code, 

1908, s. 47 762 
——-0O, XXI, rr. 22—Hxecution—Sale not void but 

only voidable—Setting aside of sale— Necessity of, 

before declaring title of judgment-debtor. 

Where asale inexecution cannot be challenged as 
void on the ground of want of notice under O. XXI 
r. 22, Civil Procedure Code, but is voidable, the 
judgment-debtors are bound to get the sale set aside 
before they can have their title to the lands sold, 
declared and their possession therein confirm- 
ed. AMIRENNESSA V. ANANDA CHANDRA SAHA Cal. 299 

— —O. XXI, r. 29—Stay under, if a matter of 

discretion—Hxecution application—Judgment debtor 

filing suit for specific performance of agreement 
arranging for settlement of decretal amount—Stay 
asked for but refused—Appeal against refusal— 

Meanwhile suit dismissed— Appeal against dismissal 

—RHeld, stay should not be given, 

A stay under O. XXI, r. 29, Civil Procedure 
Code, is purely a matter of discretion. 

The decree-holder put intoexecution his decree. 
The judgmentedebtor filed a suit for specific per- 
formance of an agreement which had been entered 
into between the parties, arranging for the settle- 
ment of the remainder of the money uve upon this 
decree and applied for stay of execution, which was 
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refused An appeal was filed from that order 
Pending this, the suit which had been filed for 
specific performance had been dismissed, and an 
appeal was filed from that dismissal ; 

Held, that though a stay under O., XXI, r. 29, 
Civil Procedura Code, could be given even after a 
suit has been dismissed, provided that an appeal is 
pending, there is always a presumption that one 
must regard the position of the decree-holder as 
having greatly strengthened by the fact that he has 
won the case in the trial Oourt as tillit is reversed 
on appeal, the lower Court is deemed to have passed 
a correct order 

Held, also that the fact that the appellant has lost 
in the lower Court must weaken hia position in 
claiming the indulgence of the High Oourt by grant- 
ing a stay. - There were less grounds for exercising 
a discretion in his favour now than there were at 
the time thatthe lower Oourt passed the order 
refusing stay. U Aune Din v. B.K HALADAR 

Rang. 495 

O. XXI, r. 35 (1:;—Ejectment— Decree-holder 

put in possession—Information of ejectment to 
judgment-debtors, if necessary. 

Under O. XXI, r. 35 (1), Civil Procedure Code, there 
is no need to give any information of actual eject- 
ment or delivery of possession to the judgment- 
debtors. QAJRAJ SINHA v. EMPEROR All, 306 
————0 XXI, r. 36—Formal defect in delivery— 
Whether material. See Adverse possession 1100 
O. XXI, r. 53 (6), (1:—Decree in favour of | 

judgment-debtor attached —Judgment-debtor, whether 

can execute his decree while under attachment — 

Condition— Execution. : 

Where in execution of a decree against the 
judgment-debtor, a decree in his favour is attached 
it is open to the judgment-debtor as a judgment, 
creditor of his decree to execute that decree even 
during the pendency of the attachment subject 
to a condition, that the amount realized by 
him by the execution of that decree will not be paid to 
him but will have to be deposited in Qourt for 
the benefit of his judgment-creditor. MURHARI 
NARAYAN TELI v Narayan Batvant KASTURE Bom. 170 

O. XXI, r. 63. See N-W. F. P. Oourts 

Regulation 1931, s. 31 941 
O. XXI, r. 63-A added by Lahore High 

Court—Part of mortgage money left with mort- 

gagee to be paid to creditors of mortgagor— 

Mortgagee becomes garnishee—Such money left to 

be paid to decree-holder of mortgagor—Money not 

paid—Attachment of such money by decree-holder 

—Objection by mortgagee that money was adjusted 

towards accounts of mortgagor—Objection rejected— 

Held, no separate suit for declaration was competent 

but an appeal lay from order of dismissal. 

There is an implied contract in the case of a 
mortgage that the mortgagee is topay the whole 
of the amount for which the land is mortgaged 
and that a suit is maintainable by the mortgagor 
to recover the unpaid balance of the mortgage 
money from the mortgagee. Where money is 
reserved with the mortgagee in trust for payment 
to the creditors of the mortgagor,a suit by the 
mortgagor to recover the money so reserved on 
default of payment is maintainable; therefore, the 
sum so retained with mortgagee becomes a debt 
due to the mortgagorand the mortgagee becomes 
a garnishee within O. XXI, r. 63A. 

The defendant mortgaged his property to the 
plaintiffand part of the mortgage consideration was 
left with mortgagee to be paid towards a subsisting 
the defendant, On the plaintiff's 
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failure to pay tothe decree-holder, the amount so left 
was attached by the decree-holder in execution of 
his decree. The plaintiff objected that the amount 
had been adjusted in some other account with the 
mortgagor and there was no money left with him 
to be attached. The objection was rejected and 
he filed a suit for declaration that the money left 
with him had been adjusted and there was no 
money to be attached : 

Held, that the plaintiff was a garnishee within 
the meaning of O. XXI, r. 63-3, Civil Procedure 
Code, and his remedy wasto file an appeal from 
the order of the Executing Court and the suit was 
incompetent, JAI QOPAL VY SUNDAR Since Lah. 763 
——O. XXI, r. 63, cl. 2—Insurance—Persuen 

named in policy to whom payment due is to be 

made—Decree against such person—Money, if can 
be attached—Succession certificate, necessity of— 

Insurance -- Succession certificate —Letters of 

administration. 

Where in a life policy it was mentioned by 
the deceased, that it was for the benefit of his 
wife andthe judgment-debtor, after the death of 
the insured, sought in execution of his decree 
against the person named in the policy to attach 
it and obtain a prohibitory order against company 
directing it not to pay the amount to the person 
named; 

Held, that to entitle a person named in the 
policy to claim payment, the letter of administra- 
tion or a succession certificate was necessary and 
that merely because he isone of the two persons 
mentioned in the policy asthe persons to whom 
payment of the amount due under the policy is 
to be madein the event of the death of the in- 
sured, letters of administration or a succession 
certificate do not become unnecessary and as such 
the amountin the hands of the company could 
not be attached. Daw Yu v, Sun LIFE ASSURANCE 





Oo., OANADA Rang. 810 
O, XXI, r. 66, Sg: Civil Procedure Code, 
1918, 8, 2 358 


O, XXI, r, 72—Provincial Insolvency Act (V 
of 1920), s. 28— Execution sale— Purchase by decree- 
holder with permission to bid and to set off purchase 
money against decree amount -Sale of property 
after presentation of insolvency petition without 
notice to Recewer—Validity of sale— Oficial 
keceiver, whether entitled to require decree-holder 
to refund purchase money, 

The executing Court granted permission to a 
decree- holder to bid for the property which he had 
brought to sale in execution and to set off the purchase 
money against the decree amount and the decree- 
holder accordingly purchased the propery and the 
purchase money was set off. Just before the sale, 
however, another creditor had applied for adjudi- 
cating the judgment-debtor as an insolvent and he 
was adjudicated as an insolvent after the sale. 

The Official Receiver, without notice to whom 
the property had been sold, applied to the Court 
for an order directing the decree-holder who had 
purchased the property to deposit the purchase 
money in Court; 
_ Held (i, that the sale wasa nullity inasmuch as 
it was held without impleading or giving notice 
to the Official Receiver ın whom the property had 
vested by the order of adjudication which had 
retrospective effect from the date of presentation of 
the petition. 

(iù) that the Court could not, in any 
the interests of justice go back upon 
order allowing set-off on the basis 


event, in 
its previous 
of which the 
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decree-holder had purchased the property and could 
not order the decree-holder to deposit the purchase 
money in Oourt. HENRY MERIEU v, OFFIOIAL RECEIVER, 





MADURA Mad, 244 
> O. XXI, r. 72 (2) See Civil Procedure 
Code, 1908, a 63 505 
———O XXI, r. 84. Sre Limitation Act, 1908, 
Sch. I, Art. 166 273 





O XXI, r. 89—EFxecution sale—Necree-holder 
accepting mortgage in satisfaciion of decree 
amount--Deposit by judgment-debtor of 5 per 
cent. of purchase-money only for auction purchaser 
—Validity of deposit—'Amount received by the 
decree-holder, meaning of. 

The words ‘less any amount which may since the 
date of such proclamation of sale have been received 
by the decree-holder' in O. XX1, r. 89, Civil Procedure 
Code, do not nacessarily mean amounts received by 
the decree- holder in cash, 

After asalein execution ofa decree, the judgment 
debtor entered into an arrangement with the decree- 
holder whereby the latter agreed to accept a mortgage 
for a certain amount from the judgment-debtor in 
satisfaction of the amount owing to him under the 
decree, and the judgment-debtor made an application 
under O, XX1, r. 89, Civil Procedure Code, for setting 
aside the sale, depositing only five per cent. of the 


purchase-money for payment to the auction-pur- 

chaser ; 
Held, that the deposit was valid and the sale should 
be set aside. CHATRURVEDULA SvuprayyAv SiMHA 
Mad, 224 


Venkata SUBBA REDDI 
——— 0O. XXI, r. 89—"“Immovable property” in 
r. 89, meaning of—Sale of house— Right of simpie 
mortgagee of house to apply under r, 89 
The words ‘immovable property'inr. 89, O XXI, 
Civil Procedure Code, should be interpreted to 
mean tangible immovable property. Where the 
property sold is a house the simple mortgagee of 
the property sold is entitled to make the deposit and 
get the sale set aside under O. XXI, r. 89, NARAIN 
Das v. BULAQI Oudh 1044 (b) 
-~~——O.XXI,r, 90, Sze Limitation Act, 1408, 
8.6 253 
- — O.XXI,r. 90— Court's duty to hold inquiry 
io state value of property--Value understated — 
Sale must be set aside, 
Jn order to state the value of the property, an in- 


| quiry 1s necessary ; and if an inquiry into the value 


of the property is necessary, the Court is bound to 
hold the inquiry. The Couit is not at liberty to 
take any imaginary figure, or to state the value of the 
property at any figure which it thinks to be -proper. 
If the value is under-stated in the proclamation, and 
the under-statemeut is such as is calculated to mislead 
bidders and to prevent them from offering an adequate 
price, and the sale results in a price altogether in- 
adequate, the sale must be set aside onthe ground of 
material irregularity ia publishing the sale within 
the meaning of O. XXI, r. $0, Civil Procedure Code, 
SiT4BAl KAMBHAU MARATBE v, GANGADHAR DHANRAM 
MARWADI Bom. 358 
O. XXI, r. 90 — Fraud in publishing sale— 

Remedy of judgment-debtor— Application under 

O, XXI, r. $0—Separate suit does not lie. 

M here a sale is sought to be set aside on the ground 
of fraud in publishing the sale, the grounds for 
setting it asiue are within the scope of O. XXI, r. 90. 
The proper remedy of the aggrieved party is an 
application under O. XXI, r. ‘0, and not a separate 
Bult. AMIRENNESSA V, ANANDA CHANDRA Cal. 299 
——— 0. XXI,rr. 90, 92, O, XLI, rr.” 20— 

Application to set aside sale dismissed—Appgal— 
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Auction-purchaser, whether necessary party — 
Auction-purchaser not impleaded within time — 
Court, if can take action under 0. KLI, r 20, 
The auction-purchaser may not bea party in the 
execution proceedings until the confirmation of the 
sale but on the date of the confirmation, he acquires 
a title in the property purchased -- by him and'if it 
is sought in appeal to obtain an order to his detri- 
ment by having the sale set aside, he must be made 
a party tothe appeal before such an order can be 
obtained., Failure to make hima party would entail 
dismiesal of appeal. And when he is not made a party 
within limitation in appeal, om an order refusing 
to set aside sale, it is doubtful whether the Court can 
take action under O. XLI; r. 20, Civil, Procedure 
Code. Before the Court can take. action under 
O. XLI, r. 20, it must- be- shown thatthe omission 
of the auction-purchaser from the list of the respon- 
dents was due to a bona fide mistake, that is, a 
mistake which orept in napike. of the oe of due 
ution Ram LALU, KHARAITI RAM 
care and ca ae ang 
o. XXI, rr. 91, 98 —Limitation Act (IX of 
1908), Sch. I, Art. 166—Execution sale— Purchase by 
decree-holder— Judgment-debtor found to have no 
interest — Remedy of decree-holder—Sale. whether 
void—Power to set aside order recording satisfaction 
—-Hapiry of period for applying under. -O XXI, 
7.91, effect of. | h 
A sale in execution of property which is subse- 
quently found not to belong to the judgment-debtor 
isnot void and it does not make-any difference whe- 
ther the purchaser: is the decree-holder.ora stranger. 
The only course open to a decree-holder purchaser 
who finds thatthe judgment-debtor has no ..interest 
in the properties sold is to apply, to have the sale 
set aside under ©. XXI, r. 91, Civil Procedure Code, 
which must be made within the period prescribed in 
Art. 166 of the Limitation Act. The decree-holder 
is not entitled to a larger period of limitation merely 
because the main relief sought-by him in the sub- 
sequent application is further execution of the 
decree. Norcan the Oourt set aside the order 
recording satisfaction and allow further execution 
after the period for setting aside the sale has expired 
without sny application being made for this purpose. 
KESHAVAN V BIPATHUMMA Mad. 993 
O. XXI,- r. 93—Mortgage decree Sale in 








execution — Decree and sale held- invalid in suit by | 


third party—Suit by auction-purchaser for refund 

of purchase money from decree-holder .- Maintain~ 

ability—Proper remedy, whether application or suit. 

Where a mortgage decree: and the sale of the mort- 
gage property in execution of that decree are heid,in 
a suit filed by a third party subsequent to the con- 
firmation of the sale, to be not binding on the third 
party and as a consequence thereof the auction- 
purchaser joses possession of the property, the auction- 
purchaser has aright to recover back the purchase 
money from the decree-holder. | 

His remedy, however, is by way of suit and not by 
an application under O. XXI, r. 93, Civil Procedure 
Code. Anapplication under this rule would lie only 
when asale is set aside in execution under O. XXI, 


rr, 83, 90 or 91. Maona Kounpan v. Kotrara 
KounpDAN Mad.625F B 
—O. XXI, r. 97—Decree-holder purchaser 





seeking delivery of possession—His remedy is under 
Civil Procedure Code (Act V of 190*),O. XXI, r. 97 
—If obstructed by judgment-debtor or third party, it 
is under same-rule—Obstruction by third party only 
as to part-of property—Judgment- debtor not opposing 
-eDelivery of portion not-obsirusted. - 
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Wherethere was no opposition by the judgment-~ 
debtors and the obstruction was only by a third per- 
son to a limited extent, there is no reason why the 
portion as to which there was no obstruction: by the 
third person and no opposition by the judgment- 
debtors should not be delivered S 

Where a decree-holder purchaser: seeks delivery. of 
possession of an item of property and if the judg- 
ment-debtor obstructs, the decree-holder should make 
acomplaint under O XXI, r 97, Oivil Procedure 
Oode, and the matter must be diaposed of in execution: 
Ifthe jndgment-debtor and a third party both 
obstruct, the decree-holder-purchaser has to complain- 
against the judgment-debtor and, if he choses, against 
the third party also under O. XXI, r. 97,- and the 
complaint can then be disposedof. But if the judg- 
ment-debtor is quiescent, raises-no-ohjection and makes 
no opposition either before the Amin or before the 
Court, it is clear that so far as he is concerned, there 
is no objection to the delivery, But in such a-case the 
third party may object and on account of the third 
party's objection physical possession of the property- 
cannot be given. In sucha case itis the duty of the 
Court: to note the fact and to order delivery of such- 
possession as the matter may then be capable of so far- 
asthe judgment-debtor is concerned- ABDUL AZIZ: 
SAHIB v, CHOKKAN OHETTIAR ` Mad 279 FB 


O. XXi,r. 97—Enquiry under—Bxecution 
- Court, if can start,in absence of complaint about 
obstruction by decree-holder. 

The executing Court has not the power to start 
upon an inquiry under r. $7 of O. XXI of the Civil 
Procedure Code, either suo motuor upon the applica- 
tion of a prospective objector in the absence of a 
complaint by the decree-holder under r. 97 about 
resistance or obstruction of delivery of possession to 
him. JAGANNATH BRIJRAJU FAISUDDIN Nag. 584 


——— 0, XXII, r. 3—Assignee from deceased party— 

R.3,if applies. 

Order XXIJ, r, 3, Oivil Procedure Oode, deals with 
substitution after the death of a party and does 
not apply to a man- who does-not come in as a 
legal representative of a deceased party but ss an’ 
assignee.from him, Where the right claimed did 
not accrue to the claimant ‘on the death -of the 
plaintiff but on a transfer made to him by her in 
her lifetime, he cannot come in as a man entitled to 
have his name substituted ~ in consequence of the 
death of the original plaintiff. “By obtaining a 
lezce- from a person, ore cannot become tbat person's 
legal representative GoBARDHAN MUKHARJIY SALIG- 
RAM MARWARI Pat. 823 

O. XXII, rr. 3,10-—Rr..3 and 10, distinction 
between— Discretion to give leave to continue suit 

There is a difference between O XXII, r 3 and: 
r 10. In case there isa death of a party to a suit, 
the Court, on a proper application, is bound to 
substitute the legal representative of the deceased 
party under r 3, while r. 10 refers to cases of assign- 
ment, creation or devolution-of an interest during 
the pendency of a suit other than on death, ` ete 
GOBARDHAN MUKHARJI V. SALIGRAM Marwari Pat. 828 

O. XXII, r. 4 (3)—AIl legal representatives, if 

should be brought on record P 

lt is sufficient compliance with O. XXII, r 4, 
Oivil Procedure Code, if one legal representative 
alone is brought on the record, and it is not 
necessary that allofthem should be impleaded. If 
one or more ofthe legal representatives is or are 
unknown, it is sufticient if the known legal 
representative is impleaded. Fira Mutcnanp HEMRAJ 
V. JAIRAMDAS CHATURBHUS Bom 911 
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——§|— 0. XXII, v.10. 

Sze Civil Procedure Code, 1902, O. XXII, r. ee 

See Transfer of Properly Act, 18@2,8.52 1087 
——— 0O. XXII, r.10—Assignment by party already 

on record —R. 10, if applies. 

Order XXI, r, 10, applies to cases in which there 
has been an assignment by a party who is already on 
the record. GOBARDHAN MUKHARJI v. SALIGRAM 
Marwari Pat. 828 
———— O. XXII, r.10-Party, meaning of—Legal 

representative transferring interest to another—Such 

third party, if can be permitted to continue suit. 

Rule 10 empowers the Court to give leave to a 
person who has taken an assignment from a party 
to continue the suit, The “party” there refers 
to a party already on the record, It will be 
defeating the object of the law if the legal representa- 
tive of a deceased party instead of coming forward 
and himself taking up the responsibility of the suit 
transfers his interest to another man and that man 
be permitted to continue the suit, GoBaRDHAN 
MUKHARJI v, SALIGRAM MARWARI Pat. 828 

O, KAI, r.10—Preliminary decree against 
mahant—Mahant relinquishing interests in favour 


of another — Neither Court nor  decree-holder 
informed of relinquishment—Final decree, wf a 
nullity against successor — Decree, if carable of 


execution against him, 

Where a preliminary decree had been passed against 
a party as amahant by a Oourt of competent juris- 
diction but before the decree was made absolute, that 
party relinquished his rights in favour of another 
and the relinquisher did not inform the Court or the 
decree-holder of the reliquishment: 

Held, that the decree should not be regirded as a 
nullity merely becausethe former mahant chose to 
relinquish his rights in favour of his successor with- 
out informing the Court or the decree-holder and 
it did not become incapable of execution against the 
successor and the property in which hs was interested, 
HARIHAR Gir v. Karu LAL Pat. 725 
0. XXII, r. 10—Scope of—Rule, if merely an 

enabling one. 

Order XXII, r. 10, Civil Procedure Code, is an 
enabling provision of law and no penalty is pres- 
cribed under this rule for failure to substitute the 
person upon whom the interest of a plaintiff or a 
defendant devolves while a suit is pending. The 
intention of the rule is that though it is desirable that 
the party having a present interest in the litigation 
should be before the Court, yet the litigation is not 
to become infructuous, if such a party is not brought 
before the Court. HARIHAR GIR v. KARU LAL 


P 








Pat. 725 
- O. XXII, r. 52. Sge Oivil Procedure Code, 
1908, s. 47 1068 





O XXII, r. 52—Order XXT, r. 52, scope of. 
Order XXI, r. 52, Civil Procedure Code, deals not 

only with money deposited in Court in pursuance of a 

decree but also with money which comes into the 


hands of an officer of the Oourl in various 
ways, VERHoMAL KHEMOHAND v, TAHILRAM TEJA SINGH 
Sind 1068 


—— 0 XXIll,r. 1. Sze Civil Procedure Code, 
1908, s. 115 147 
— —O. XXIV,r. 2. Sze Interest 843 
———O XXIV,r. 2—Notice of deposit—Deposit 
made on the chgqllenge of plaintiffsand in their 
presence-—Separate notice, if necessary. 
Although O. XXIV, r, 2, Civil Procedure Code, 
provides that notice of deposit shall be given 
through Court by the defendant to the plaintiff, yet 
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when the deposit has been made on the challenge of 
the plaintiffs and in the presence of the plaintiffs, it 


is not necessary that there should be a separate 
notice. PANDIRI SaTYANANDAN 2, PARAMKUSAM 
MANGAYYA Mad, 843 





— O. XXVI. Sez Stamp Act, 1899, s. 36 23 

——— 0. XXX, r1, 0. |,r. 10, s. 99—Firm having 
sole proprieior—Suit in firm's nam2—M aintainabiluy 
— Such suit filed—No objection till trial is over— 
Held, necessary amendments in plaint, judgment and 
decree could be granted by Appellate Court without 
remanding case. 

lt is clear from the provisions of sub-r, (\) of O. 
XXX, r.1, Civil Procedure Code, that a suit can be 
brought in a firm name only when the firm consists 
of two or more persons as partners, and therefore, 
where a certain person is the sole proprietor ofit,a 
suit cannot be brought in the firm’s name. 

A. suit was brought io a firm's name which had 
only asols proprietor and at the very outset the 
defendant had noticeof thie. The proprietor was 
examined on commission andno objection was taken 
regarding the maintainability of the suit till the trial 
was over: 

Held, that under s. 99, Civil Procedure Oods, tke 
High Court in appeal could order necessary 
amendment in the plaint, judgment and decree 
without ordering a remand to the original Cont fcr 
re-hearing and as such an amendment would mean a 
change only in form and notin substance, L. N, 
CHETIYAR Iry v. M, P R.M, ira Rang. 138 
O. XXX, O. IV, r. 1—0rder XXX, whether 

provides for suit by or against foreign firms—Names 

of partners not disclosed— Suit, whether permi:ted, 

ltis true that O. XXX, Onvil Procedure Code, 
permits of a suit being filed by or against « firm 
in the firm's name if such firm carries on busi- 
nes3 in Britishindia,and that O. XXX, is silent 
with regard to a suit by or against a foreign firm 
carrying on business outside British India. “Sut it 
does not follow thata suit by or against a foreign 
firm is not instituted or not desmed tobe insti- 
tuted until and unless the partners of such foreign 
firm are placed on the record or that until that is 
done limitation runs against the plaintiffs. 

The introduction of O. XXX, Civil Procedure 
Code, does not only not deal with the question 
whether the subsequent disclosure of the names of 
partners in the plaint is acase of misdescription 
or of non-joinder, but on the contrary ‘it gives 
legislative sanction to suits being filed and de- 
cided by and against firms without disclosing such 
names subject, however, to certain limitations. 
George BENJAMIN Hampson v. RS JEEWANMALL Bros, 

Sind 933 

O. XXX!I, r. 3—Minor sued without guardian 

ad litem—VDecree against him—Validity, if can be 
questioned in execution proceedings, 

An Executing Court can, within certain limits, 
question the validity of a decree where the question 
of jurisdiction is principally involved. 

The provisions of r. 3 of O. XXXII, of the Civil 
Procedure Code, asto the appointment of a guardian 
ad litem fora minor defendant are imperative and 
ifa minor is sued without a guardian ad litem and 
a decree is passed against him that decree isa nullity 
and cannot be enforced against him. The minor can 
question the validity of the decree against him, on 
the ground of his non-representation, in the exec ation 
proceedings The dismissal of appeal preferred by the 
minor against such decree cannot have the effect of 
validating the decree against him, Rapaaxisan 
LAXMINABAIN V, BHAGWANDAS Nag. 954 

° 
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O. XXXIII, rr. 10, 12 — Order under 
0. XXXIIL, r. \2—Deerce, if can be adjusted to 
prejudice Gorernment's existing interest. 

Where in a suit in forma pauperis, at the time the 
decree was prerared, there was no order made 
` under O. XXXII, r. l0as to rayment of court- 
fees to Government, but tubsequently an order 
under O. XXXI, r. 12, was passed and the Gorern- 
ment Pleader, objected to the adjustment of tke 
decree: 
Held, thatthe interests of the Government sub- 
sisted from the time the decree was passed, or, at 
apy rate, from the time of the Court's order under 
O. XXXII, r. 12. and that the Government's existing 
interests could rot be defeated by any adjustment, 
collusive or otherwise whicb, the parties might enter 
into. The Court was, therefore, entitled to refuse to 
record an adjustment which was calculated to 
achieve sucha result, S4KARBAI v. LAKHMSI SAMJI 
‘Sind 765 


— 0. XXXII, r.15. Sez Civil Procedure Code, 
1968, O. XLIV,r.1 468 


~——— 0 XXXIII r.15—Applicaticn for leave to 
sue as pauper — Dismissal — Subsequent suit—Failure 
to ray costs of application before institution of suit— 

Lffcet— Payment during pendency of suit—Power 

of Court toregard suit as properly instituted on 

date of payment. 

Where an application for leave to sue asa pauper 
is dismissed and the applicant subsc quently tiles a 
suit for the same relief and pays the costs directed to 
be paid to the respondent in the pauper application, 
during the pendency of the suit, the suit can be 
treated as cne properly instituted on the date on 
which the ecsts are paid. It is not necessary to 
dismiss the suit merely because costa were not paid 
before the institution of the suit, 

Where the trial Court dismissed the suit on the 
ground the costs were not paid before the institution 
of the suit: 

Held, that the Appellate Court had power to send 
the case back with directions to restore the suit to 
the file and to proceed with it treating itas a suit 
instituted on the date when the costs were paid. 
RAMAKRISHNA NADAR v. PONNAYYA THIRUMALAI VANDAYA 
THEVAR Mad. 1029 
— O. XXXII, r.15— Application for per mission 

to suein forma pauperis dismissed— Costs not paid 

—Regular suit filed—Meintainability—- Costs, 

An application for permiesicn to sue in 
pauperis, having been dismissed for 
applicant instituted a regular suit but the ecsts 
of the opposite party to the previous application 
were not paid before the institution. It was contend- 
ed that the opposite party had taken no steps to 
recover the costs. The plaintiff also cffered cests 
when the objection was raised ; 

Held, that the circumstance would not exonerate 
the plaintiff from complying with the express provi- 
sions cf the law about first paying euch ccsts before 
instituting the suit. Ramapar GOPAL SANE v, SARIPAD 
BALTANT SANE Bom, 509 

O. XXXIV, r. 6, ss. 152,115 -- Preliminary 
decree, amendment of-—Lefendanis asking Court to 
amend decree not to grant rersonal remedy— 

Preliminary decree becuming final— Order of 

amendment, if canbe sustained, 

Jn a mortgage suit ite defendants are not entitled 
after the prcperty bad Leen £old, and the decree- 
holder bad beccme entitled to apply for a personal 
decree forthe smount of tte balaj.ce under O. XXXIV, 
r. Gcitke Ccee, to ask the Ccurt to exercise its 

e 








forma 
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discretion in amending the preliminary decree, so as 
to direct that if ihe decretal amount be not satisfied 
out of the sale proceeds, the decree-holder shall have 
no power to realice the balance frem theother pro- 
perty of the judgment-debtor. The Court's order 
granting amendment inthe case of a preliminary 
decree which has long since become fica], is wrong 
and cannot be sustained. BisuesHwar Nata v., RAM 
Natu Oudh 269 
——— 0. XXXIV, rr. 6, 5—R. 6, scope of—Whether 

applies only where property to be sold is available 

— Property nct availabe . for sale under s 5— 

Personal decree, if cam be passed against morigagor, 

Order XXXIV, r. @, Civil Procedure Code, applies 
only to those cases where there is available some pro- 
perty which could be sold, end if there ke rore what- 
scever, a mortgagee cannot be expected to have a 
non-existing thing sold before being able to realise 
his demand. 1f there js no property available for sale 
under O. XXXIV, r. 5, a personal decree can still 
be passed against the mortgagcr. GuRMUCKH SINGH v. 





Hari CHAND Lah, 927 
O. XL, rr. 1, 2-Appointment of interim 
Receiver— Whether can be made in respect of 


property nct subject-maiter of suit— Property in 

possession of third party in his own right— Receiver, 

if can b2 appointed. 

Sormally a Receiver shall not be appointed unlces 
it c:n be shown that by not appointing a Receiver 
the plaintiff will not have the chance of getting his 
debt duly paid in case he ultimately gets a decree 
against the defendant, An interim Receiver can be 
appointed of property which need not be the subject- 
matter of a pending suit. lf it is found just and 
convenient, a Court can appoint a Receiver of any 
property, provided the plaintiif or the defendant has a 
right thereto. The Court would not, of course, and in 
fact cannot, appoint a Receiver to take charge of prop- 
erty which is in the possession of a third party and 
when that party claims tobe in possession thereof in his 
own right. Consequently, a Receiver can be appointed 
in the case of a suit on a promissory note, even 
in respect of property to which defendant has a right 
provided it is just and convenient, A, R. A, R. A. D. 
CHETTYAR Firat v, U Sin Rang. 816 
—— O. XL, r. 20. Sez Civil Procsdure Oode, . 

1208, O. XXI, rr. $0, 92 870 
O. XLI, rr. 20, 33. Sze Practice 186 
—O.XLI, r. 21—Appellant entrusting money 

and papers toa friend —Friend not taking steps in 

matter— Whether ground for re-hearing of appeal 
dismissed for default. 

The fact that the appellant entrusted a friend 
with money and necessary papers ia a case but he 
took no steps in the matter and the appellant 
could not contest the appeal on account of the 
friend's laches and the lost his cause for no fault 
of his own, is not a ground for re-hearing the ap- 











peal under the provisions of O. XLI, x. 21, Civil 
Procedure Code. RAGHUBIBR Manto v. GANESHDUTT 
OJHA Pat. 260 

O. XLI, r. 22—Time against respondent, 


when begins to run—Subsequent devolution of 

interest—Fresh start, whether furnished. h 

Under O. XUI, r. 22, Civil Procedure Code, time 
begins to run against the respondent as soon as he is 
served in the appeal assuch and no subsequent de- 
volution of interest furnishes a fresh start for the 
period of limitation. What really happens in the 
case of such devolutions is provided for by r. 10, 
0. XXII, Civil Procedure Code. The Court merely 
grants leave to continue the appeal against the per- 
son upon whom such interests devolve and evidently 
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this does not amount to an impleading of a fresh 
respondent who may on his service be deemed to be 
entitled to exercise his privilege under O. XLI, r 22. 
The respondent remains the same, though his des- 
cription is changed and the substitute inherits all 
those disabilities which have already been incurred 
by his predecessors, If therefore time has run out 
against the predecessors, it cannot revivein the 
case of the successor, the principle of law being well 
recognized that if once time begins to run, no sub- 
sequent disability stops it, SEORETARY or STATE v. 
AMIR MOHAMMAD Kaan Lah, 257 


——— 0. XLI, r. 27—Additional evidence in appeal 
— Rules as to reception —Discretion of Court. 
Additional evidence can be admitted in appeal 

only when the Appellate Court requires it and 

the legitimate occasion for the exercise of this 

-discretion is not whenever before the appeal is heard 

a party applies to adduce fresh evidence, but 

when on examining the evidence as it stands, 

some inherent lacuna or defect becomes apparent. 

Whenever the Court adopts this procedure and 

allows such evidenca tobe produced, the Court 

shall record its reasonfor so doing. But the 
weight of the objection against reception of such 
evidence is considerably weakened when at the 
hearing the opposite party has not objected to 
such reception, It is also weakened when the 
papers admitted being public documents their 
admission is not objectionable. RAMGOLAM SINGH v. 
CHARAN Manton Pat, 460 


—O.XLI, r, 27 (1) (b) added by Allahabad 
High Court—Scope of—Additional evidence in 
appeal—When can be admitted under new sub-rule, 
Under sub-rule (1) (b) added to O. XLI, r. 27, Civil 

Prozedure Code, by the Allahabad High Court, the 

question of admission of new evidence does not depend 

on the requirements of the Appellate Court and a 

party hasa right if ho satisfies the Court that he 

exercised due diligence and that the new evidence was 
not within his knowledge or could not be pro- 
duced by him at the time when the decree or 
order under appeal was passed or made. RUGAIYA 

KHATUN v. MAGBUL Fatma All, 202 

0. XLI, r. 27 (b)—Additional evidence in 
appeal -Admission merely to enable Court to 
pronounce judgment in favour of particular party 

—Admission to remove adverse inference drawn 

from non-production —Legality. 

The provision of O. XLT, r. 27 (b), Civil Proce- 
dure Code, which permits the Appellate Court to 
admit additional evidence if it requires it to enable it 
to pronounce judgment does not mean that additional 
evidence should be admitted in appeal in order to 
enable the Appellate Court to pronounce judgment 
in favour ofa particular party and it is not within 
the power of an Appellate Court to admit evidence 
which might have been adduced by a party in 
support of his contention in the lower Court, merely 
because the lower Court has drawn an adverse in- 
ference from the non-production of this evidence, 
more especially where there are no special circum- 
stances which excuse the party for not produc- 
ing that evidence atthe proper time. Kavanva Vana 





Kownparra MUDALI V, VANJAMMAL Mad. 191 
———-O. XLIV, r. 1. Sze Civil Procedure Code, 
1998, s. 2 718 


————0, XLIV, r. 1, O. XXXIII, r 15—Dismissal of 
application for leave to appeal in forma pauperis 
—Time to pay stamp duty mustbe granted—Such 
application dismissed on ground that decree was 
not contrary to law—Held, that dppeal did not 
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subsist and applicant. coull not be allowed to 

proceed with appeal on payment of court-fees, 

Whenever an application to appeal as a pauper 
is rejected, the Uourt should automatically pass an 
order granting time to the would-be appellant to 
pay the stamp due on the memorandum of ap- 
peal. 

The applicant filed a suit for Rs. 15,000, damages 
for malicious prosecution, His suit was dismissed. 
He then applied for leave to appeal in forma 
pauperis against this decree,and his application 
was rejected under O. XLIV, r. l,as the Court 
saw no reason to think that the decree was con- 
trary to law or otherwise erroneous or unjust. 
The applicant then applied for an opportunity to 
be allowed to amend his memorandum of appeal 
by reducing the amount claimed, and then to be 
allowed time to stamp it on a new valuation: 

Held, that there was no eubsisting appeal 
before the Court of which tbe memorandum 
could bə stamped with reduced court-fee. B. R, 
VERBTANNES v. R, G. B. Lowson Rang. 468 

Q. XLV, r. 7. Sse Privy Oouncil Rules, r. 9 

: 232 

——— 0. XLV, r, 7—High Court, if can extend time 
limit for furnishing security beyond that allowed 

by O. XLV, r. 7. 

The High Court has no power to extend the time 


for furnishing security beyond the time set out 
in O. XLV, r.7, Civil Procedure Oode, In re Munna 
LAL v, GAJRAJ SINGH Lah, 232 


O. XLVII, r. 1—‘Facts on the record’, meaning 


of. ; 

‘he expression ‘facts on the record’ means 
facts having a direct relation to the order the Court 
was about to make, facts which were actually 
within the Court's own knowledge and which 
momentar illy escapelits memory. Thess are facts 
on the face of the record, snd not such facts 
which are embedded in ths record, oaly to be 
brought to light by adiscussioa and appreziation 
of the evidence. HIRALAL v, SALuBAr Nag. 998 
O, XLVII, r. 1—Review—Review by Court of 

its own judgment—Court’s function is not to 

review all evidence, 

Urging various points arising in the evidence for 
re-consideration of a contract in review amounts 
to asking the Oourtto review the whole evideace 
in the case; this is not the function of ths Cours 





sittiag ia review of itsown judgment, HIRALAL v. 
SALUBAL Nag. 998 
—-9. XLVII, r.1 (2). Sze Review 186 


——-O. XLVII, r.1 (2)—“Party" in O. XLVII 

r. 1 (2) means party to decree. 

The word “party” in the second subssection of 
O. XLVII, r. 1, Civil Proczdure Code, is properly used 
in its context. It presupposes that the person to 
whom it refers is a party to the decree. V.S T. 
Tuamsa THASIN v, Muuamep HAJI Ganny Rang. 186 
——— Sch, |, Para. 1, s 115, cls. (by (c)— 

“ Interested partizs"’—Fuct that certain defendant 

has not appeared and suit ordered to proceed ex 

parte, whether final and conclusive in deciding 
whether he is interested party—Taking it final 
amounts to failure to exercise jurisdiction— High 

Court's power of interference—Revision, 

Ths fact that a defendant to a sait has not ap- 
peared and that the suit has basn ordered to pro- 
ceed ex parte is a question of fact to be consid- 
ered when the question of his interestedness, in the 
case of a reference of the subject-matter of the suit 


to arbitration, is to be considered; but it is not 
necessarily in itself a final and conclusive answer 
e 
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Where the Judge treats such circumstances as final 
and conclusive on the question of interestedness, there 
is either failure to exercise jurisdiction or the exer- 
cise of jurisdiction with material irregularity and 
whether his act or omission falls under cl. (b) or cl. 
(c), 8. 115, Civil Procedure Code, the High Court has 
power to intervene in revision, JoTsine v. HOTOHAND 
Tora RAM Sind 188 
————Sch |, para.15—Agreement to refer—All 
parties interested not joining —Reference, if bad. 

Where a person interested does not join in the 
agreement to refer, the order of reference is 
bad, GANGA SINGH V, JITWAR SINGH All, 441 
—— para. 15—Award—Court which 

made the reference—Whether can set aside award 

on ground that reference was bad. 

The Court itself which made the reference to 
arbitration is not competent to set aside the award 
under Sch. JI, para, 15, Oivil Procedure Code, on the 
ground that the reference was bad. GANGA SINGH 
V. JITWAR SINGH All, 441 
-— paras. 15,16 (2) ~ Decree passed 

in accordance with award—Appeal or revision, if 

maintainable, 

When once a decree is passed in accordance with an 
award no appeal lies against it except on the grounds 
mentioned in para. 16 (2) of the Second Schedule of the 
Code of Oivil Procedure. Rapury Lat v. SUNDER 
DEI Oudh 1041 
— paras. 15, 16 (2)— “Or being 

otherwise invalid”, if wide enough to cover all 

kinds of objections to award. 

Paragraphs 15 and 16 of the Second Schedule to the 
Oode of Civil Procedure when read together clearly 
show that the intention of the Legislature was that 
all objection to the validity ofan award should be 
brought in and decided by the Court making the 
reference and that when objections have been brought 
but disallowed by the Court, a decree shall follow in 
terms ofthe award and it will not be appealable. 
Paragraph 15 (1) (e) shows that all objections against 
the validity of anaward can be brought in the Court 
making the reference the words “or being otherwise 
invalid being wide enough to cover all kinds of 
objections to an award, KADHEYLAL?, SUNDER Der 

Oudh 1041 
——_—~ — para. 16 —Arbitrator—Function of 
` —He cannot decree or dismiss suit, 

The function of an arbitrator is to come to a 
decision on the issues which have been referred to 
him and when his award is received, the Court de- 
cides the suit and it is not for the arbitrator to 
dismiss or decree the suit. Paragraph 16, Sch. 17, Civil 
Procedure Code, indicates that it isthe function of 
the Court to pronounce judgment and not the func- 
tion of the arbitrator. MAHADEO PRASAD v, GIRDHARI 

All. 35 
Contract and 
Beg Government of India 

Act, 1915, s. 96-B 1107 
Collision. See Shipping 713 
Commisslon—Defendant’s application for examina- 

tion of witnesses —Interrogatories filed — Plaintiff 

objecting to issue of commission—Order directing 
commission to issue on condition of payment of costs 

—Competency of Court to pass order. 

The defendant applied for examination of two of 
his witnesses living outside the Court's jurisdiction, 
The Court directed the defendant to file interroga- 
tories which he wished to be put tothe witnesses, 
When this bad been done, four days’ time was granted 
for the plaintiff to file cross-interrogatories. Instead 
of filing cross-interrogatorier, the plaintiff objected 








civil Services (Classification, 
Appeal) Rules, r, 55. 
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Commission—coneld. 

tothe issue of the commission, “The Court then 
directed that the commission should issue only on 
condition that the defendant paid to the plaintiff 
Rs 20J as costs of the plaintif in attending the com- 
mission: 

Held, that the order was not without jurisdiction 
but the money would not be paid to plaintiff but 
deposited as security for costs. GHANSHYAM Das 
AGARWALA v. KISTURIBALA DEBI Pat, 179 
Companles Act (VII of 19134, s. 4— Persons ", 

whether include registered companies. 

Obiter. —It is doubtful whether registered com- 
panies cannot be held tə be “ persons" within the 
meaning of s. 4, Companies Act, as a registered 
company isa corporation, and for most legal pur- 
poses, can be held to be a person. RAGHUNATH PROSAD 
v. LUCKNOW Sucar Works, LTD. Oudh 121 
—— S$. 152 (3), Ser Arbitration 824 
———S8. 184—Bank appointed liquidator—Manager 

of Bank sending notice to (contributory—Notice, 

whether valid, 

Where a Bank is appointed liquidator and the 
manager of the Baak sends notice signed by him, 
to a person that his name was included in the 
list of contributories, the notice is valid. SHANTI 
Lax v. LYALLPUR BANK, Ltp, Lah.104 4 (a) 
S,235—Proceedinge under, order'on— Suit 

against person who caused lossto Company—Whe- 

ther barred. 

As proceedings under s. 235, Oompanies Act, 
can be regarded as domestic proceedings between 
the Company and its officers and the orders are 
passed in a special jurisdiction investing the 
Court with certain powere over the internal affairs 
of the Company, orders in such proceedings will not 
bar a suitagainsta third person whose wrongful 
act has caused loss to the Oompany. Drnra Dun 
Mussoorte ELECTRIO Transway Co, LTD. v. HANSRAJ 

All. 977 

S. 282—Offence under—Statement in balance 

sheet, if must deceive anyone or should be made 

dishonestly—Current expenditure not debited in 

revenue accounts in balance sheet but debited to 

organizaiton expenses—Held, wilful false statement 
and technical offence under s. 23% committed, 

After the company had begun to earn revenue, 
current expenditure had been debited to organiza- 
tion expenses when it ought to have been debited in 
revenue accountsin the balance sheet ; 

Held, that there was a technical offence under 
s. 282, Companies Act, inasmuch as in the balance 
sheet there was a wilfulfalse statement as regards 
expenditure and that it was not necessary that the 
statement should be such asto deceive any one or that 
it should even be dishonestly made, Baipya Nara 
Biswas v. EMPEROR Cal. 523 
Company— Fraud—Prcof of—Circumstances, when 

can be accepied as affording proof of fraud. 

Jn all casesof fraud which is not capable of 
proof by direct evidence, the Court has to fall back 
upon inferences to be drawn from cir- 
cumstances established by evidence. The party 
alleging fraud is nevertheless bound to establish it 
by cogent evidence, and suspicion cannot be accept- 
ed as proof. Unless, therefore, the proved cir- 
stances are incompatible with the hypothesis of the 
person charged with fraud having acted in good 
faith they cannot be accepted as affording sufficient 
proof of fraud. DEHRA Dux Mussoorie IêLECTRIO 
Tramway Co. Lrp. v. HANSRAJ All. 977 
———— Transfer of shares—Delay in according 

sanction— Whether justifies payment of dividend to 

person not yet entered as member —Such delay, if 
makes Company liable for damages, 
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There is no authority for the proposition that a 
slight delay in according sanction to a transfer of 
shares would justify a payment of dividends to a 
person not yet entered as a member on the books of 
the Company, or that such a delay would make the 
Company liable to an action for damages, G. P, 


Sonawata V. LAHORE Eveotric SUPPLY Oo., LTD. LAHORE 
Lah. 766 
Confession, Sre Oriminal trial 875 


———Co-accused— Confession of co-accused —Blame 
thrown on other —Admissibility. 
A confession by each of the cd-accused throwing 
entire burden on the other is inadmissible against the 


latter. NAWAB v. EMPEROR Lah. 381 
Constructive res judicata. Szz Civil Procedure 
Code, 1908, 8. 11 693 


res judicata, Sze Civil Procedure Code, 1908, 

s. 47 960 

sontempt of Court—Contempt of Subordinate Court 
— High Court's jurisdiction to punish—Notice to 
defendant in pending suit to withdraw plea taken 
by him, whether contempt—Pleader sending it —Res- 
ponsibility of. 

Jurisdiction to punish for contempt of Subordinate 
mOourts rests in the High Court. 

It is the duty of Courts to protect defendants from 
Boeing cowed down into submission and under pres- 
mure of threat and menace being made to abandon 

oleas which they can legitimately take in a pending 
s:ction. Consequently, where an attempt is made to 
Bout pressure on the defendant to withdrawa plea 
which he had taken in the written statement, duly 
Wiled in Court, there can be no doubt that such an 
action would amount to a direct interference with the 
edministration of justice in preventing the defendant 
"irom pressing his defence and putting forward the 
plea which might, if established, prove fatal to the 
wmit and such an action would amount to 
contempt of Court. And the Counsel who not 
only advises his client to send such notice but 
wctually drafts it himself and sends the same 
ander his own signature on behalf of his client 
mis also guilty of contempt for, a Counsel is not ex- 
ected to act blindly and allow himself to be dictated 
Go by his client and in that way make himself a mere 
nstrumentor a tool in his hands. He has to exer- 
sise his own judgment and discretion and even in 
zases where scandalous or defamatory matters are to 
de communicated, he has to warn his client, much 
maore so where the offence would amount to one of 
sontempt of Court. A Counsel's capacity is not 
nviolable, and his privileges caunot possibly extend 
ointerference with the administration of justice. 
Jounsel are expected to help in the administration 
f justice and not to be an impediment thereto. 
RAJENDER SINGH V Uma PERSHAD All, 193 


Interference with property under Receiver— 
Whether amounts to contempt of Court--Act also 
punishable under Penal Code—Contempt, whether 
becomes punishable under Penal Code—Jurisdiction 
of High Court to take cognizance of such contempt 
—Initiation of contempt proceeding in abore cir- 
cumstances—Proper procedure, 


Where a Receiver had been appointed by the 
Jourt, and an order had been passed giving him 
vossession of the property and the Court had decid- 
d that the tenants from the mortgagor-defendant 
ad no xight to take the crops nor had any right to 
emain onthe land, the cutting and taking away 
£ crops on such land by such tenant is contempt 
f Court. The fact that these acts are punishable 
nder the Penal Oode, does not make the contempt 
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punishable under the Code, and consequently, it can- 
not besaid that the High Court has no right to 
take cognizance of such contempt. 

In initiation of contempt proceedings, in the 
above circumstances, the proper procedure is that 
the plaintiff should ‘apply to the Court to obtain 
the protection of the Court after the appointment 
of a Receiver rather than that the Receiver should 
make the application himself Narayan CHANDRA 
CHATTERJEE v. PANCHU PRAMANIK Cal.180 
Contract —Construction—Held, no power of re-sale 

was given under the contract in case where a seller's 

invoice is sent. 

A clause ina contract for purchase of goods, pro- 
vided for two alternative modes of payment: 
(1) presentation of drafts,and (2) taking seller’s 
invoices bat another clause gave the right to 
re sell the goods,in case the draft was not ac- 
cepted or on maturity was not paid: 

Held, that no power of re-sale was given under 
the contract in cases where a sellers invoice is 
sent and not a draft. Fira RAGGU MAL-JAGGU Mau 
v, RAM SARUP Lah. 480 

Damages—Breach of contract of purchase 
of goods—Measure of, | 

On breach bythe buyer of a contract for the 
purchase of goods if the vendor chooses to enforce 
his right to re-sell, he must do so within a reason- 
able time fromthe date of the breach, If that is 
done, the measure of damages is the difference 
between the contract price and the price re- 
alised on the re-sale, withthe costs and expenses 
of the re-sale. But if the re-sale has been un- 
reasonably delayed until the market has fallen, 
the price realised on resales will not afford a 
true criterion of the damages and the measure of 
damages will then be the cilference between the 
contract price and the market price on the date of 


the breach cf the contract. Fira RAGGU May 
Jaccu MAL v. PAM Sarop Lah. 480 
Time essence of contract. Siz Deed— 
Construction 559 


Contract Act (IXof 1872), s.2—Mere promise to 
pay subscription, whether enforceable—Necessi'y of 
consideration. 

A mere promise to subscribe a sum of money or 
the entry of such promised sumin a subscription 
list is not enforceable Jn order that such a po- 
mise may be enforceable there must have been seme 
request by the promisor to the promisee to do some- 
thing in consideration of the promised subscription 
or an undertaking by the promisee to do something 
as part of the bargain. Doraswauy AYYAR v. 
ARUNACHALA AYYAR Mad. 345 
——— £8 16,18 Ser Civil Procedure Code, 1908, 

g. 100 213 

s 19-A. Sse Bond 320 
S.20—Mistake as to status of plaintiff in 
the mind of defendant at time of compromise— 

Whether mutual mistake—-Held, such mistake was 

not one in respectof a matter of factessential to 

compromise—Compromise -That question in dispute 
should really be doubtful, ty essential to validity 
of compromise when parties bona fide consider at 

to be 80, 

Where the defendant alleged that at the time 
when he entered into a compromise, he as well as 
the plaintif were undera bona fide belief that the 
plaintif was the owner of the plots in suit and 
that bona fide belief onthe part of the defendant as 
to the plaintifi’s tille tothe land in suit was de- 
stroyed by a Court decision; 

Held, that the compromise on 





the question, 


KAN 


Contract Act—contd. 


disputed title was not affected by a later decision 
upon that title; andthat the belief of both parties 
as to the statua ofthe plaintiff as owner of the 
plots in suit could not bs said to bea mutual mis- 
take of parties as to a matter of fact essential to the 
agreement. 

Held, also that the status of the plaintiff, or his right 
and title to thelandin suit, was not a pure ques- 

-tion of fact but was at best a mixed question of law 
and fact dependent upon the interpretation of his 
documents of title; and the mistake made by the 
defendant at the time of compromise in believing 
that plaintiff was the owner of the plots in suit was 
not a mistake of fact, much less could it be said to 
bea mutual mistake of fact. The mistake asto the 
status of the plaintiff in the mind of the defendant 
alone could not be said to be a mutual mistake, nor 
could it be legitimately said to be a mistake in respect 
of a matter offact essential to the compromise. 
To render valid the compromise of a litigation it 
is not even necessary that the questionin dispute 
should really be doubtful, if the parties bona fide 
consider it to be so, Trxam Das v. ABBAS MIRZA 

Oudh 772 

s. 25 (3)—Words, “Rs. 375 have been found 

to be due including interest’ held, do not indicate 
express promise to pay. 

The words “ Rs. 375, three hundred and seventy 
five, have been found due including interest " mere- 
ly contain animplied promise to pay and do not 
indicate an “ express" promise to pay whichis the 
necessary ingredient of a case falling within the 
purview of 8, 25,3) of the Contract Act, SHAMLAL 
v. GULAB CHAND Nag. 447 (b) 





ss. 42, 45. Skee Agra Tenancy Act, 1926, 
8, 26 352 
————ss 62,63, 64-—Suit on promissory note 


against one defendant withdrawn—Decree against 
other—Subsequent compromise whereby plaintiff not 
to file suit against other or execute decree—Pro-note 
executed by other defendant —Money on new note 
not paid —Suit thereon—Held, there was considera- 
tion and that contract was still executory. 
A suit on promissory note was filed against de- 
fendant and his brother. The suit against defend- 


ant was withdrawn with liberty to bring fresh suit, . 


A decree was obtained against the brother. A com- 
promise was entered into whereby the plaintiff 
agreed not to filea suit against the defendant, and 
not to execute decree andthe defendants in return 
executed a pro-note. The amount not having been 
paid, the plaintiff intimated, that he would execute 
his decree. Subsequently he brought a suit on the 
pro note executed by the defendants who pleaded 
failure of consideration on ground that the plaintiff 
did not assign the decree ; Wé f 

Held, that since both these conditions had in fact 
been carried out by the plaintiff there was no 
failure of consideration 

Held, also that plaintiffs’ remedy for non-payment 
was to sue on the instrument freshly executed and 
not to rescind the original contract and that the suit 
on the note must be decreed : ox, 

Held, further that as regards plaintiffs, s0 long as 
execution of the two decrees was still within limita- 
tion and no formal assignments of them had been 
made, the contract was still executory and they were 
not, in a position to avoid it under s 6?, Contract 
Act, without the other side's consent : nor were they 
promisees, to take advantage of s, 63, nor was the 
contract voidable under s. 64, Narayan MAHADEO 
Durvev Moti PANNAJI Bom. 492 
~s.74, Ses Transfer of Property Act, nee 


a, 03 
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S. 74—Deeree directing payment of amount 
in instalments—On default of one, whole sum 
liable to be paid—Condition, if a penalty. 

The word “penalty” can be used only if failure 
to comply with the condition puts a person in a 
worse position than he would have been in If there 
had been no agreement at all, and makes him 
liable to pay a larger sum under the decree than. 
that to which he would otherwise have been 
liable. 

A decree directed the appellantto pay a certain sum 
of money which was allowed to be paid by instalments, 
but it was laid down that if he failed to pay any 
instalment bythe due date, he shall be liable to 
pay upthe whole of the decretal amount: 

Held, that the stipulation was not a penalty. 
Ko Kyan Swe v, U Ba Rang, 801 

8.107—Duty of seller to re-sell within a 
reasonable time. 

A seller is bound to exercise his right of 
re-sale within a reasonable time after the breach; 
and if he does donot so he takes upon himeelf all 
risk arising from further depreciation, OHIDAMBARA 
NADAR v. VADIYEL NADAR Mad. 1031 
——-—-S.107—Sale of goods--Default of buyer— 

Re-sale after notice—Seller, whether entitled to sue 

for price after re-sale, 

A seller who has exercised the option of re-sale 
after notice is not entitled to sue for the unpaid 
price of the goods. He can sue only for loss on 








re-sale, CHIDAMBARA NADAR v. VADIVEL NADAR 
Mad. 1031 
s. 125—Case depending on interpretation 


of ‘may be compelled to pay' in s. 125—Section 

must be read along with Limitation Act (IX of 

1908), Sch. I, Art. t3—Contract of indemnity— 

Cause of action, when arises—Remcie chance of 

being deprived of anything, whether entitles person 

to recover damages. 

Where a whole case hinges on the interpretation 
to be placed on the words “may be compelled to pay" 
as used in s. 125, Contract Act. S2ction 12‘, Contract 
Act, must be read along with Art. 83 of the 
Limitation Act.. The former deals with the law of 
indemnity and the latter provides for limitation in 
indemnity suits under a contract of indemnity, 
cause of actiou arises when the damage, which the 
indemnity is intended to cover, is suffered. Any 
suit brought before the actual loss has accrued will 
be dismissed as premature. A man cannot be said 
to have been damnified so long as he is uot de- 
prived of anything. A mere remots chance of 
being deprived will not cntitle him to realise 


damages from his promisor or indemnifier. SHAM 
SUNDAR v. CHANDU LAL Lah. 853 (a) 
— s. 139. Suez Guardian and Ward 1019 


—— s. 151—Railway Company accepting goods 
for carrying—‘ Bill of lading mentioning goods 
received in good condition”—Also} providing that 
no English Common Law was applicaable— Goods 
found damaged before being taken into custody by 
Company —Estoppel, if arises—Estoppel. 

The Railway Company accepted goods to be claimed 
over The Company executed a bill of lading where- 
in it agreed thatthe goods were received “in good 
condition”. It also specifically and in express terms 
provided thatthe liability of the Railway was not to 
be decided by the Common Law of England but by 
the law of British India applicable to inland car- 
riers. It was found that the goods were damaged, 
before they were taken into custody by the Railway 
Company : 

Held, that the clause in the bill of lading“ re- 
ceived in good condition” did not affect the Railway 
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as their liability did not depend upon the bill of 
lading or the English Common Law, and therefore, 
no question of estoppel arose. Messrs Fornes, FORBES, 
CAMPBELL & Co., LTD. v, SECRETARY cr State 

Sind 591 
————S 178 (before amendment of 1930)— 

“Possession”, meaning of. 

The word “ poseession ™ used in s. 178, Ccntract 
Act, means “ unqualified possession.” Naxu Ram 
PoKHARWAL AGARWALA v, HEDAYET ALI ABAMMAD 

Cal. 662 
8.178 (before amendment of 1930)— 

Possession of pledger for limited purpose~ Delivery 

of article pledged to creditor as security, whether 

valid pledge, 

When the alleged pledger has only “ qualified ” 
possession, that is, heis put in possession of the 
goods by the owner and isasked to retain posses- 
sion for a specified and limited purpose, delivery 
given by him ofthe goods to his creditor by way of 
security does not constitute a valid pledge. NANU 
Ram PoKHARMAL AGARWALA v, HEDAYET ALI AHAMMAD 





Cal. 662 

Contribution, Sze Transfer of Property Act, 1882, 
s. 82 857,1049 
— Deevee jor” ccsis- Defendanis equally 





delinquent in selting up false defence—Right to con- 

tribution— Joint tortfeasors, 

Where a decree for costs was passed against two 
defendants and in a suit by one of them who had 
paid theentire costs, for contribution against the 
other, the latter resisted the claim on the ground 
that the defence in the former suit was dishonest and 
based on forged documerts, but it appeared that 
both tte defendants were equally delinquent in setting 
up the false defence ; 

Feld, that the plaintiff was entitled to recover con- 
tribution. BEHIMAVARAPU VERRAREDDI V ADUSUMALLA 
ANGAYYA Mad. 507 


Co-owners—Adverse possession—Sale of land be- 
longing to co-sharers—Sale invalid as to some co~ 
sharers—Purchaser’s possession, whether adverse 
Where a person purchased properties belonging 

to some co-sharers and obtained possession of the 

«same but itwas found that the sale was invalid 

in respect of the sharers of some of the co-sharers: 
Held, that the possession of the purchaser was 

mot adverse to theco-sharers whose title he had not 


porns? CHENGANAKATTIL  MOIDEEN v. PoTTENGAL 
UNHALIKUTTI Mad.1021 
sorporation. Sze Arbitration 824 
worroboration, Sse Criminal trial 418 
k0o-sharers. 
Sze Abadi 1037 


Sur Adverse possession 230 
—Land uncultivated and lying vacant — One 
co-sharer leasing it to tenant—Other co-sharers, if 
can object—Surden of proof of invalidity of lease. 
Where land is uncultivated and ig lying vacant 
«t is open toa co-sharer to cultivate it in which case 
st will become his khudkasht and there will be 
mothiog illegal in his action. When such co-sharer 
3 has pat a tenant in possession of this land, the 
«urden of proof lies on the co-sharer objecting to it 
mo show that it was not open to B to puta tenant in 
~«ossession of the vacant land and let that tenant culti- 
ate theland PARTAP AHIR v. GOPIRAM All, 647 
-Oudh Rent Act (XXII of 1886), s. 108 (2)— 
Suit for arrears of ex-proprietary rent by some 
only of co-sharers — Maintainability of—Ez- 
proprietary rights arising onsale and on mortgage— 
Distinction, if exists — Appeal Some defendants 
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capable of appealing for all—Absence of appeal by 

one—Trial Court decree, if binding on him, 

A co-sharer, who transfers his share to another, 
becomes an ex-proprietary tenant not only of his 
transferee but of the entire body of co-sharers. 

There is no distinction between the incidents of 
ex-proprietary rights arising on a sale and those of 
such rights arising on a mortgage. It is because of 
the fact that a co-sharer isnot an absolute proprietor 
of his str land but owns it jointly with the other 
co-sharers, that an ex proprietary tenant has been 
held to bea tenant of all the co-sharers, and this 
reason exists both in the case of a saleand of a 
mortgage. 

Some co-sharers alone cannot therefore sue for 
arrears of ex-proprietary rent under s. 108 (2), 
Oudh Rent Act. Asin such a suit some defendants 
alone can file an appeal for their own benefit as well 
as for that of their co-defendants the fact that one of 
them has not joined in appeal does not make him 
bound by thetrial Oourt’s desree. MoHAN SINGH v. 
HIMMAN SINGH Oudh 778 
————Suit against lambardar for village profits— 

Decree—Second appeal—Claim for allowance of 

lambardari haq and collection charges at stage of 

second appeal— Whether should be entertained—‘ 

Allowance for claims made, if can be granted, 

Where aco-sharer obtained a decree against the 
lambardar for village profits but in second appeal 
the lambardar claimed allowance for lambardarı haq 
and collection charges ; 

Held, that the right ofthe lambardar to receive 
5 per cent. as lambardari haq was a statutory one 


.and should be entertaired even at the stage of second 


appeal, and that in making collections, the lambardar 
should be deemed to have incurred expenses and 
allowance should be made for both, YUDHISTHIR Sincu 
v. ANGAN LAL All. 411 

Costs. 
Sze Bombay City Municipal Act, 1858, ss, 33, 34 
Q) (2) 300 
Sez Civil Procedure Code, 1902, 0, XXXII, r. 35 
509 


See Oriminal trial 451 


Discretion of trial Court—Misapprehension 
of facts—Interference in appeal. 

Coste are in the discretion of the trial Court 
but when the lower Court has acted under a 
misapprehension of facts in not applying a settled 
principle of law when considering the question of 
facts, the High Court can interfere with the discre- 
tion exercised by the trial Court. PANDIRI SATYA- 
NANDAN v. PARAMKUSAM MANGAYYA Mad, 843 
-Suit for partition—Plaint not specifying 

parties’ shares—Ground of contest substantial—No 

evidence showing plaintiff made demand for partition 

—Questions in suit, if substantial questions either 

of law or fact—Held, each party to bear its own costs 

up to preliminary decree. 

People who go in for complicated transactions should 
be prepared to bear their expenses when they find it 
necessary to enforce their rights by instituting a 
suit. Whereina suit for partition it was not clear 
when the plaint was filed what the shares cf the 
different parties would be and the grounds upon 
which the defendants contested the plaintiff's claim 
were quite substantial, there was no evidence show- 
ing that any demand for partition was made or that 
any objection was offered by any of the defendants to 
have a proper partition made in Tespect of the pro- 
perties and the question raised were all substantial 
questions either of fact or of law: . 

Held, that the proper order to make with regard 
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to costs was that each party will bear his or their 
own costs up to the preliminary stage. SEKANDAR 
Aut MRIDHA v. SADARUDDIN BHUNIYR Cal,1008 


Taxation—Application for review of taxation 
—Finding by taxing master, if can be considered. 
In cases of applications for review of taxation of 

costs the Judge is entitled to consider and review 

the findings ofthe taxing master, NEMAI CHANDRA 

Deyv Brogexpra Natu MITTER Cal, 376 

Taxation—Taxing Officer's discretion—In- 
terference by Court specially in question of quantum, 

The Court is always averse from interfering with 
the discretion exercised by the Taxing Officer, and 
particularly the Court will not interfere where the 
only question raised is a question of quantum. NEMAI 
OHANDRA Dey v. BROJENDRA NATH MITTER Cal. 376 
Court Fees. Sze Court Fees Act,;1870, as amended 

in Madrass. 7 (v), Art. 17-A (iii) 424 (a) 
Appeal filed without proper court-fee— 

Acceptance by Court without objection—Question 

of court-fee not free from doubt —Time to pay proper 

court-fee, if can be allowed. 

Where appeals filed without proper court-fee have 
been accepted without objection by the office and 
the question of fee payable is not free from doubt 
and there has been no deliberate attempt to evade 
payment of proper te one T be allowed for pay- 

r fees. (ANEH Das ve KANTBU 

ment of prope aaa 

Redemption suit decree—Appeal by mortgagee 
—Claim for interest for additional mortgage—Held, 
court-fees should be paid for relief of interest, 
Wherein an appeal froma decree for redemption 

by the mortgagee, the appellant claims also interest 

on additional mortgage the two reliefs are independent 
and additional court-fees should be paid on the 

relief for interest, Ramsı Das v. Katt Lah. 340 

Refund—Principle. 
The principle underlying the refund of court- 

fees seems to be that Government should not 

profit by the mistake of a litigant or of a Court 
as to the amount of court-fees payable under the 

Court Fees Act, andin cases of such mistake, the 

Court should order Tang ee ends of Justice, INDU 

HOUDHURY v. SECRETARY OF STATE 

Buusan Roy C Cal 443 

Suit for dissolution of partnership an 
accounts a aa decree—Appeal by defendant 
Valuation, if restricted by plaintiff's valuation— 
Court's power to decide if appeal 15 undervalued, 
When a preliminary decree is passed in a suit for 

dissolution of partnership and accounts, the defend- 

ant is not bound, ia bis memorandum of appeal, by 

the valuation given by the plaintiff, He is entitled 

to place his own valuation upon the relief which he 

seeks and the Gourt should accept the memorandum 
his valuation. 

fe ada Noor, J.—Ordinarily the value of the 

claim as given by the plaintiff in his plaint is to be the 

basis of the appeal. There may, however, be cases, 
where the defendant's valuation should be accepted. 

The Court can always call upon the appellant to 

correct the valuation and pay additional court-fee. 

Per James, J.—The plaintiff in a suit for accounts 
places a tentative valuation on his suit, roughly 
estimating the amount which he is likely to get as 
a result of his litigation ; but it is obvious that if 
the defendant considers thatapart from the merits 
of the case, the suit has been heavily overvalued he 
should take the objection at once. He is vitally 
interested in the matter, since the court-fee paid on 
the plaint will form part of the costs which he 
himself will have to bear if the preliminary decree 
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is given against him. If the defendant appeals from 
the preliminary decree, the value of the appeal is 
not what would be the value of the decree to the 
plaintiff if the appeal should succeed; it is what 
would have been the value of that decree if no ap- 
peal had been preferred at all. The value placed 
on the memorandum of appeal must not be an 
arbitrary valuation: and in all ordinary cases 
coming under s. 7 (1) (7), Court F es Ach.a defend- 
ant preferring an appeal from the preliminary decree 
should not be permitted to value his appeal at any- 
thing less than the valuation of the plaint (provid- 
ed of course that he is appealing from the whole 
decree) unless he can demonstrate that there is 
valid ground for bolding that the plaint was deli- 
berately overvalued. Dgosi Goa v. TRICUMJI Jivan 
Das Pat.4$8B 


Suit for partition—Property charged to meet 
marriage expenses—Held, on factsthat court-fee of 
Rs. 15 was not sufficient —Court-fee ad valorem on 
sum equal to share in charge — Necessity of paying 
—Court Fees Act (VII of 1870), Sch. If, Art. 17 
(vi). 

In a suit for partition, in th2 original Courtit was 
held thattwoofthe plaintiffs appellants cach had a 
share of l-§th ia the property and that the rest of the 
property belonged in equal shares to their father and 
mother and two half-brothers, 7. e., that there were six 
persons who were each to receive equal shares in the 
property. It wasalso found that the property was 
charged witha sum of Rs. 5,009 tomeet the marriage 
expenses of two of the plaintiffs’ sisters Irom that 
decree there was an appeal by four of the plaintifis 
The firat Courthad held that the charge was only om 
the property of the first two plaintiffs and the father 
and the mother. Itheld that there was no charge op 
the property of the two half-brothers, defendant: 
Nos. 2 and 3. The plaintiffs-appellants paid only ə 
sum of Rs. 15, as in suits for partition under Sch, II, 
Art 17 (vi) of the Court Fees Act : 

Held, that the provisions of Sch. II, Art, 17 (wi, 
apply when it is impossible to value the subject: 
matter in dispute in the Appellate Court. In thie 
case the appellants, on the findings of the first Court 
were bound to pay half of Rs. 5,000 on account of the 
marriage expenses of their sisters, What they saio 
in the memorandum of appeal wae that their half 
brothers, defendants Nos,2 and 3, should also pay 
their share of those expenses. According to the 
contention in appeal, the share ofthe half-brother: 
between them was l-4th. Therefore, if the contention 0: 
the appellants was correct, these brothers had betweer 
them to pay 1-4th of Rs. 4,000, If this contentio» 
alone succeeded, the appellants would escape 
the burden of this charge to the extent of one 
half of 1-4th of Ry, 5,000 and the father and th 
mother would escape the charge to the extent of th» 
other half of l-4th. Ths subject-matter in appeal s 
far as this point was raised, was 1-8th of Ks 5,000 anc 
hence the plaintiffs-appellauts in the lower Appellate 
Court, besides the sum of Rs, 15 0n account of thr 
dispute of their share, should also have paid the 
court-fee ad valorem on a sum equal to 1-8th o! 
Re, 5,000, Rau Prasan v. Krisanananp Sinau All. 802 





Suit for separate possession by partition- 
Defendant claiming to be in possession under wak 
—Wakf found not valid and decree granted—Appem 
— Prayer to set aside decree—Appellant’s claim tho 
it was enough if he got declaration that wakf we 
valid—Declaratory court-fee, if  sufficient—A 
valorem court-fee for appeal—Necessity of — Cour 


Fees Act (VII of 1870), Sch I, Art, 1, 
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‘THe plaintiff brought a suit asking for separate 
possession of a certain share 10-45 sehamsof the 
property in dispute by partition. The defendant 
claimed tobe in possession of the property as 
mutawallt under a wakfnama. The trial Court found 
that the alleged wakf was not valid and granted a 
decree to the plaintiff for separate possession The 
appellant in appeal asked that that decree should be 
set aside claiming that it would be sufficient if he 
got a declaration that the wakf was valid, The relief 
in his appeal was that the decree of the Court below 
should be set aside and the plaintiff's suit should be 
dismissed : : 

Held, that the appellant was in the position ofa 
defendant against whom a decree for possession has 
been granted asking that decree to be set aside and 
henée his appeal could not be admitted on a declaratory 
court-fee, 
Fees Act, and he must pay ad valorem court-fee. 
RASHIDA KHATUN v, Fatysz BIBI Al. 227 
Court Fees Act (VII of 1870), s. 5—Reference to 

Bench, if can be made under s 5 

Although the singular is used in s. 5, 
Court Fees Act, when reference is madeto the 
Judge of the High Court, there is nothing in the 


section to prevent a reference in any particular case ` 


that is, to use the words of the section : “ specially 
inthis behalf,” to mora than one Judge, in other 
words, to a Bench. Dros Goa v. Trtouatst Jivan Das 

Pat.4FB 


—\—8. 7. Sez Court-fees 4FB 


s. 7, cls. (Iv-A) and (v) as amended In- 


Madras—Suit for cancellation of mortgage deeds 

and sale deeds and for possession—Court-fee payable 

—Applicability of 8; 7, cl. (iv-A). 

A suit for the setting aside of certain mortgag3 
deeds and sale deeds executed by the plaiutifi's father 


is governed for the purposes of computation of court-' 


fees, by cl. (iv-A) ofs. 7 of the Court Fees Act as 
amended in Madras and not cl. (v) of the said 
section, 

In the caseof a mortgage deed the court-fee has to 
be computed unders. 7 (iv-A)on the amount for 


which the instrument is executed, in other words, the 


principal amount secured by it. 
: With regard to sale deeds the amount of court- 


fee must be computed on the market value of the pro- 
perties with which they deal and not according to the, 


artificial method of valuation prescribed in cl. (v). 


The fact that the prayer for cancellation is coupled’ 


with a prayer for possession does not take away such 
a suit from the purview of cl, (iv-A), JENNAVARAM 
BALIREDDI v. KHATIP JLAL SAB Mad. 263 
—— 5. 7 (IV) (C —Suit for recovery of possession 
: of property sold for arrears— Court-fees, computation 
of — Amount fetched at sale,if can be taken into 
- account—Suit in respect of share of plaintiff in 
property—Court-fee payable. 
. The plaintiff who held a fourteen annas share in a 
mahal which was sold for arrears of Government 
Revenue filed a suitto set aside the sale on the 
ground of fraud andirregularity and for confirmation 
of his possession in respest of his share or in the 
alternative to recover possession of that share : 

Held, that the sum which the property fetched at 
Khe sale should not be taken into account in com put- 
ing the court-fee for the euit. That could be taken into 
account if the suit had been instituted to recover the 
‘difference between the value of the property and the 
amount fetched atthe sale, In the. case the plaintiff 
had to pay court-fee only upon 14-16ths of the value 
of-the property. The plaintiff could ba required to 


gay the court-feeonly upon hig share of the property” 
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and the value of the share was the measure of his 
loss. PANCHAMDEON, SINGI v. KULDIP SAHAY 
; Pat, 728 

S. 7 (V)—Suit by trustee to recover property 

—Matam dedicated to charity and inalienable—Mode 

of valuation—Matam, whethera house. 

The plaintiff instituted a suit to recover possession 
of asite and building alleging that the building 
was built by his ancestors for the purpose of afford- 
ing shelter to pious Nattukottat Chetties and for 
keeping certain things which were usually taken on 
the occasion of the procession of a local deity and 
that he was the hereditary trustee of the said property: 

Held,that on the allegations made in the plaint 
the suit-matam was clearly a house within the 
meaning ofs.7 (v) of the Court Fees Act and the 
fact that the property was dedicated to charity and 


inalienable did not make any. difference as regards 
the court-fee payable. Somasonparas (OHETTI v. 
OHIDAMBARAM OHETTI Mad 636. 


S. 7 (V) Art.17-A (lll) as amended in 
Madras—Suit to declare adoption invalid—Value 
for purposes of jurisdiction—Proper method of 
` valuation—Court-fee. 

: The value for purposes of jurisdiction for a suit 
for a declaration that an adoption is invalid must 
.be fixed with reference to the market value of the 
properties under Art, 17-A (iii) of the Madras Court , 
Fees Actand afee of Re. 590 is payable in all 
cases where the value of such suit for purposes of 
jurisdiction is over Rs. 10,000. Such suit cannot be: 
valued according to the method provided for in 
s. 7 (v) of the Oourt Fees Act, MALLAMPALLI NAGAMMA 
v. MALLAMPALLI NARASIMBAM GARU Mad. 424 (a) 
—— 8.8, Serr Land Acquisition Act, 1894, s. 18 

274 
-88.13,14,15—Court, if can order refund 

, of court-fees under inherent powers. 

. Where a liligant has paid fees which he was 
bound to pay under the law for his plaint or 
memorandum of appeal, the Oourt by ordering 
refund under the inherent power cannot indireclty 
exempt him from the obligation imposed upon him 
by the Statute and thereby nullify the provisions 
of 8.6, Court Fees Act. The legislature, however 
has made certain exemptions and these ara to be 
found in ss 13,14 and 15, Court Fees Act, 
Ixou BHUSAN Roy OHOUDHRY v. SEORETARY OF STATE 


Cal. 443 
———— Sch. |, Art.1, Sge Court-fee 





727 

Art. 17-A (I). Sze Court Foss Ac , 
1870, Sch. 1I, Art. 17-A (ii7) 532 

—— Sch. Il, Art 17-A (l—Land Acquisition 
proceedings—Compensation money paid into Court 
to credit of last male holder — Suit by reversioner 
for declaration against widow's mortgagees—Proper 
court-fee. 

Where certain properties which had been mort- 
gaged by a Hindu widow were acquired under the 
Land Acquisition Act and the compensation money 
was paid into Court to the credit of the last 
male-holder, and a person claiming to be the rever- 
sioner of the last male-holder instituted a suit for 
a declaration of his right to the money and for an 
injunction restraining the defendants from applying 
for the money: , : 

Held, that the additional relief for the issue of an 
injunction was both unnecessary and superfluous ; the 
poper relief to be prayed for was one for declara- 
tion alone and the court-fee leviable was Rs, 100 
under Art. 17-A (4) of the Second Schedule of the 
Court Fees Act, FONNUSWAMI NADAR v, SEORETARY oF 
STATA FOR INDIA in Oounciy Mad, 454 
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——- Sch. II, Arts. 17-A (liÐ, 
amended In Madras—Sutt for declaration that 
adoption and subsequent wills are invalid — Proper 
court-fee— Distinct reliefs. 

A person died leaving a widow, the first defend- 
ant, -and an adopted son, the second defendant. He 
made a will giving authority to his wife to adopt 
in the event of the second defendant dying and 
subsequently made another will bequeathing his 
share of the family properties’ to the Ist defendant 


on the footing that he had become divided in status ` 


from his adopted son. The suit was for three 
reliefs ; (i) a declaration that the adoption was in- 
valid, (zi) that the first will was invalid, and (iii) 
that the second will was also invalid. The suit 
was filed in the Sub-Court and the value of the 
properties for purposes of jurisdiction was stated to 
e 4 lakhs ; ' 


Held, (i) that the plaintiff had to pay Rs. 500 for 


the first relief under s. 17-A (iit) of Sch. II to. 
the Court Fees Act; . j 
(it) that he had to pay an additional court-fee 


Rs. 500 each for each of ths two additional reliefs 


under Art. 17-A (t)of the Court Fees Act, as these 
two were. 


distinct and. independent | reliefs. 
NARPINA VEERAMMA V. GADDE VENKATANARASAMMA 
i Mad, 532 








Art. 17 (VD. See Court-fee 

Criminal Law Amendment Act (XXII of 1932, 

8. 17 (I), SEE Legal Practitioners Act, 1879, s, i 
6 

Criminal Law— Jurisdiction of Magistrate over the 

sea. ‘Ses Criminal Procedure Code, 1898, s. 147 49 


Criminal Procedure Code (Act V of 1898), s,12 
'—Jurisdiction—Magistrate in charge of one sub- 
- division— Jurisdiction over entire District, if 
` retained when ‘not curtailed, : f 

Although a Magistrate is placed in charge of one 
Sub-Division, his jurisdiction over the area outside 
his jurisdiction as a Magistrate of the First Olass 
is retained unless specifically curtailed. 

- Where a District Magistrate transferred a case 
under s. 145, Oriminal Procedure Oode, to another 

Magistrate in another Sub-Division and the Magis- 

trate to whom it was transferred included, in the 

proceedings before him, certain land outside his Sub- 

Division ; F 

Held, that he had jurisdiction to do so, RAMESHWAR 
PATHAK v, BAIJNATH RAI : Pat.12 
8.34. Sree Criminal trial 290 
$.10.6—A ppellaie Court passing order under 
. s. 106 without special notice to parties—Legality 
. of procedure. 

It is not an ixcorrect procedure contrary to gene- 
ral principles of justice for the Appellate Court'to 
pass an order under s. 1(6, Criminal Procedure 
Code, without special notice to the parties, DEWAN 











SINGH V, EMPEROR Pat. 246 
s. 107, Ser Criminal Precedure Ccde, 1898, 
~ B, 144 455 





s 110—Evidence— Suspicion of Sub-Insrector, 
- whether legal evidence. 
- The mese cuspicion of the Sub-Inspector is no 
legal evidence. No weight should be attached to 
the view of the Sub-Inspector that tke accused are 
murderers and bad characters when that view is not 
based on sclid facts, Tor GUL v Emperor Pesh. 97 
s 110— Respectable personsfon side of 
accused— Whether should be bound over cn evidence 
of bad repute. 
An accused perscn, should not be bound over on. 
evidence of bad- repute where there are respectable 
ar 
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persons on his side to clear him of the charge. Tor 
GUL v. EMPER^R Pesh. 97 





s. 110—Rumours, whether can be taken into 
consideration. : em ti 

There is no legal justification for taking rumours 
into consideration sgainst persons charged under 
s. 110, Criminal Procedure Code. Tor Gun v. EMPEROR 

Pesh. 97 
s. 118—Person bound over under s. 118— 

Whether an accused person or convicted person— 

Power of Sessions Judge to enlarge such person 

on bail—Irder under s. 426 suspending execution 

of order—Whether can be passed— Period during’ 
which he is released on bail- Exclusion of, from 
period prescribed by order of Magistrate who 

bound him over—Necessity of. h 

Persons against whom proceedings are taken 
under Ohap. VIII, Criminal Procedure Code, are not 
accused persons, nor can they be called convicted 
persons when an order is passed against them 
adversely. The word “convicted” has been used in 
thə Code as meaning “convicted of an offence", and 
would therefore be inapplicable to the case of 
persons who are bound over. 

There is no reason for limiting the scope of s. 426. 
so as to narrow it down to cases where persons 
have been convicted of offences and have preferred’ 
appeals under s, 407 and the following sections. Al- 
though the Sessions Judge has power under 6, 498 
to admit a person bound over under s. 118 to 
bail, it does not empower him to pass an order 
under s. 426, suspending’ execution of that order. 

In cases where a person has been convicted of 
an offence and the Sessions Court on appeal admits 
him to bail, the Court may not necessarily pass 8 
separate order suspending the execution of the 
sentence or pass an order releasing him on bail’ 
under s. 426, It may simply pass an order under 
8,498 admitting him to bail, The necessary result. 
of the release on bail is that the. person does not 
serve out his sentence of imprisonment during the: 
period that he is released on bail. When therefore 
his appeal is dismiesed and he surrenders to his 
bail he must serve out the remaining portion of 
his sentence so as to complete the full period of 
imprisonment passed against him. The same princi- 
ple should apply to cases where a person has. been 
bound over for a particular period, and is released on 
pail by the Sessions Judge and has to surrender 
after the dismissal of his appeal. The necessary 
result of his being allowed to be at large is that 
he- has for that period neither furnished any security. 
ag required by the order of the Magistrate nor been 
detained in jail, but has been set -free by the order- 
of the Appellate Court. It cannot, therefore, be said 
that during this perivd the order of the Magistrate 
has been carried out and has, therefore, partially ex- 
hausted itself. Consequently the period during which 
the person bound over is released on bail by an 
arder of the Appellate Court should be excluded 
from the term prescribed under the order of the 
Magistrate who bound him over, EMPEROR v MASURIA 

All. 804.(b) 
to removal of 
1 








$.133—S. 133, if applies 

longestanding obstructions. . 

Section 133, Criminal Procedure Code, s not intend- 
ed for the removal of long-standing obstructions, 
but for unlawful obstructions lately built on public 
places. Knark Din v, WASAN SINGH | Lah. 374 
S. 133— Nuisance only potential—S. 133, 4; 
. applies. h 
< Section 138, Criminal Procedure Code, can have 
no application to something which may become 4 





“Vol. 159) 


Criminal Procedure Code—contd, 


“nuisance that is a potential nuisance, but applies cnly 
where the nuisance is in existence in a way, river or 
channel which is or may be lawfully used by the 
public and whichis in existence in a public place. 
Sagi RAM Te EMPEROR All198 


s. 133—Scope of— Nuisance — Latrine in 
private place—S. 133, if applies— Latrine becoming 

a nuisance — Nature of order to be passed. 

The nuisance contemplated in s. 133, Oriminal Pro- 
cedure Code, is a nuisance in any way, river or 
channel which is or may be lawfully used by the 
‘public or which isin a public place. Where therc- 
fore a latrine has been constructed upon the ap- 
:plicants own land, that is, in a private place, the 
provisions of s. 133 do not apply. Where a latrine 
-has been completed and is a nuisance, the owner should 
be directed toremove the nuisance and to prevent 
-the user of the latrine amounting toanuisance rather 
‘than to demolish the building which is being so used 
Suri Ramv. EMPEROR Al. 198 
——— ss, 133, 137 (3\—Order under s. 133, if 

can be passed on personal opinion of Magistrate, 

An order under s8. 133, Criminal Procedure Code, 
-cannot be passed merely onthe personal opinion of 
the Magistrate. He must take evidence as in a 
summons case and it is only when this has 
been done that the Magistrate can make the condi- 
tional order absolute. Kuair Din v. WASAN SINGH 

Lah. 374 
——— $5. 144, 107, 145—S. 144, when to be applied 

—S. 144 is not substituted for s. 10! or 145—Duty 

of Magistrate pointed out —Interference by High 

Court, when proper’. ai 

It cannot be laid down as a general proposition 
that an order under s. 114, Criminal Procedure 
-Code cannot be passed without taking evidence 
nor can it he said that in every case | of 
-dispute regarding land, 8. 144 is inappropriate 
and proceedings ought to be had under s. 107 
or 8, 145, Criminal Procedure Code. Section 141 is 
of general application and contains nothing which 
ousts the Magistrate’s jurisdiction, in cases of bona 
fide disputes as to possession of land. But where 
3. 107 or 8.145 will meet the requirements of the 
case, 8. 144 is not an appropriate remedy and if 
“jt is found that the danger was not so imminent 
‘that it could not be otherwise averted, an order 
under s 144 will generally be held to have been 
made without jurisdiction, What the Oourt deprecates 
“ig the habitual and unjustifiable use of s. 144 as a 
substitute for ss, 107 and 145. lf it is shown that 
upon the information before the Magistrate the 
conditions required by s.1tt had not been estab- 
‘lished so that the use of s. 144 instead of s. 107 
or s. 145 wasa mere abuse of process of the Court, 
or, that though made with jurisdiction, the order 
had resulted in something akin to the denial of the 
right of fair trial, then the High Court will interfere 
in exercise of their powers of superintendence. — 

Although a Magistrate has the jurisdiction 
‘to pass an order under s. 144 in a case where one 
party not in good faith is merely setting upa 
pretence of claim and not a bona fide dispute, but 
it cannot be considered to, be a good 
practice habitually to prejudge without evidence 
both the merits of the dispute and the question 
whether it is bona fide. Magistrates are entrusted 
with wide powers to enable them to discharge 
their important duty of providing for the prevention 

-of a breach of the peace; but such powers are not 
‘intended to bs habitually used for the settling of 
‘disputed points which call for a decision on evi- 





GENERAL INDEX 


XXXV 


Criminal Procédure-Code—contd. 


dence. JA3RUPA KUMARI v, CHoTEY Narain SINGH 
i Pat. 455 
—— s. 145 (6)—Final order by one Magistrate 


— Another Magistrate passing another order—Com- 
petency—Criminal Court, whether can review final 
order passed by it. 

A Griminal Court has no right or authority to 
review a final order passed by it under s. 145, 
Criminal Procedure Code, and the fact that the 
Magistrate who disposed of thé previous proceed- 
ing was adifferent officer from the Magistrate who 
passed the order in the later case makes not 
the slightest difference. U Tar Hav Mauna Naar 

Rang 308 (a) 

= -§.147—Disputeas to rightof fishing in the 
sea—Right of fishing in the sea, nature of—Whether 
can be restricted by custom or contract —Criminal 
law—Jurisdiction of Magistrate over the sea—Order 
under s.147—Condition for making an order under 

a, 147, 

The right to fish in the sea cannot form the subject- 
matter of property or be enjoyed as an easement and 
go no one can by contract or otherwise relinquish to- 
another his right or any part of it. If any such con- 
tract has been made, the Civil Court will not enforce 
it whatever other remedies may be open to the ag- 
grieved party to the contract, 

Where fishing ata particular part of the sea was 
enjoyed by Muhammadans and Hindus and on the 
application of the Muhammadans the Magistrate 
passed an order under s. 147, Oriminal Procedure 
Oode, directing the Hindus to fish only in accordance 
with the long established custom and understanding 
between the parties and not to fish at all on Fridays 
and Muhammadan holidays : 

Held, that as there can be no such restrictions on 
theright to fish in the sea aswas set up by the 
Mubhammadans, the latter had no right to restrain the 
Hindus from fishing in any lawful manner, and that 
the order passed by the Magistrate was illegal. 

In order that an order may be passed under s. 147, 
Oriminal Procedure Code, there must not only bea 
dispute regarding an alleged right of user of any 
Jand or water but it must also appear to the 
Magistrate that a legal right exists. 

Quaere: —Whether the ordinary criminal juris- 
diction of a Magistrate extends only to the water's 
edge or extends to the sea. SETHUKARUPPAN  AMBALAM 
v. PEER MAHAMMAD SAMMATTI Mad. 49 
———sS. 154—Failure to observe procedure laid 

down in s. 154, Criminal Procedure Code—Whether 

affects question of admissibility in evidence. 

The legislature has laid down procedure to be 
observed ia recording First Information; but whe- 
ther that procedure be adopted or not, does not 
affectthe question of admissibility in evidence. It 
is merely laid down so that a statement which 
would normally be proved in evidence, shall be pro- 
ducible in a form establishing that it was in fact 
made by the person alleged to have made it. The 
great importance attached by all Judicial Courts 
to the proving of First Information Reports is 
based upon the desirability of testing the statements 
of witnesses by a reference to statements made 
by them soon after the occurrence when their 
memories were fresh and at a time when it is 
unlikely that they had had opporunities of fabrication. 
Failure by the Police to observe the procedure laid 
down ing, 154, Oriminnl Procedure Uode, does not 
make the former statement inadmissible; it merely 
renders it more difficult to prove that it was 
actually made by the person said to have mace 
it, and -thereby renders it a less certain meang 
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of corroborating or contradicting his evidence in 


Court. Mir RAHMAN v. EMPEROR Pesh. 890 
- s. 154—First Information Report — All 
information given to Police before investigation, 


whether amount to First Information Report— 

Such statements, when to be used at trial. 

The term “First Information Report” is not defin- 
ed inthe Criminal Procedure Code, but is univer- 
sally held to cover information of a nature refer- 
red to in s. 164, Oriminal Procedure Code. Section 
154, Criminal Procedure Code, does not necessarily 
contemplate that only one information of a crime 
‘should be recorded asa First Information Report 
and that all information given to the police before 
investigation 13 started may amount to First Informa- 
_tion within th) meaning of that section. 

Statements riven to the Police in connection with 
‘the commission of a cognizable offence, fall under 
two heads, those given before the commencement 
of investigation and those given during the investi- 
gation. 

Under the general rules of evidence, no such 
“statement can beused at a trial as substantive 
evidence that is to say no such statement is evi- 
dence of ‘the truth of its contents; under: the same 
“general rules of evidence all such statements can 
be used at the trial either to corroborate or contra- 
dict the evidence of the witnesses at the trial who 
‘had previously made them but by a special 
rule such statements if made during the course 
_of investigation, cannot be used for any purpose. 
The queetion whether a statement made to the 
Police is or is not a First Information Report 
or has or has not been recorded in the manner 
' laid down by s. 151, Criminal Procedure Code 
is not of primary importance. What is of im- 
portance is whether such statements were made 
prior to the commencement of investigation If so 
they can be proved for purposes of contradiction or 
corroboration but not for any purpose, Mir RAHMAN 
V. EMPEROR Pesh. 890 
‘———— s 159—Enquiry held not by oficer suggested 

by Magistrate—Submission of charge sheet by 

investigation officer, whether illegal, 

The mere fact that the enquiry was not held by 
a perticular officer as suggested by the Magistrate 
in his order does not make the submission of the 
chargo ee on the part of the inves- 
igating Folice, contrary to the rrovisi 
See s Criminal Procedure i Pees aes 

ADA Biswas 
————s. 161. Suu Penal Code, 1860, s. 190 SSS 


Ss .179,188—Offence committed in Native . 


State—Part of consequences ensuing in British India 
— Jurisdiction of Court in British India—N ecessity 
of Political Agent's certificate £ 
Under the terms of s. 1t8 of the Criminal Procedure 
- Code, asit stands since the amendment of 1923, a 
Oourt in British India cannot try an offence by 
virtue of the terms of 8.179 of the Code merely 
because part of the consequences have ensued within 
its Jurisdiction if some part of the offence has been 
committed ina Native State, without the certificate of 
“the Political Agent. In 7e T, FAKURULLA Kuan 


ame Mad. 1048 
Eze Child Marriage Restraint Act, 1929, ss. 5, 6 


See Criminal Procedure Code, 1898, s, 179 
$.195—Magistrate preceeding io 
arevent breach of peace—Complaint against 
Magistrate for acts committed in excess of powers 
—Necessity of sanction of Local Government. 


spot to 
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Where a Sub-Magistrate went to a spot at the 
request of a Receiver appointed by the Court, as 
the Sab-Inspector of Police was away, to prevent 
apprehended hreach of the peace and a complaint 
was made against the Magistrate alleging that he 
had acted in excess of his powers and committed an 
offence : ` 

Held, that, whatever the Magistrate had done 
was done in his official capacity as a Magistrate and 
in the performance of what he considered to be his 
duty and even if he had exceeded his powers and 
had thereby committed any offence, no complaint in 
respect ttereof could be entertained without the 
sanction of the Local Government. RAJAGOPALA IYRR v. 
PALANISWAMI GounNDAN Mad. 692 

$.195 (1) (a). Sez Penal Code, 1860, s. 186 

503 
—S 195 (1) (a)—Failure to comply with s. 8, 

Explosives Act (IV of 1§8t)—Complaint under s. 

176, Penal Code (Act XLV of 1860), by Prosecuting 

Inspector—Complaint, whether in compliance with 

s. 1¢5,Criminal Procedure Code—Court, if has 

jurisdiction to try it. 

According to the terms of s 197, Criminal Pro- 
cedure Code, the Court hasno jurisdiction to take 
cognizance of a complaint under s. 176, Penal Code 
unless a complaint is filed of the public servant con- 
cerned or of some other public servant to whom he is 
subordinate, 4. e., under whose ordere he is. Jt 8 
not every officer of a superior rank who is entitled 
to give orders to him,and thereis nothing in the 
Police Manual that suggests that a Prosecuting Inspec- 





. tor is entitled to give orders to a Sub-Inspector except 


in relation to a case that is being tried. Where 
the complaint under s, 176, Penal Code, for failure 
to comply with s. 8, Explosives Act, is made by 
him, it cannot be said to have been filed in com- 


pliance of s. 195, Criminal Procedure Code. MAHADEO 
v, EMPEROR Nag. 932 


yaa 





s. 195 (1) (aj—Seclion, if applies only to 
non-judicial authorities. : 

Section 195 (1) (a), Criminal Procedure Code, ap- 
plies to non-judicial’authorities only while cls. fb) 
and (c) apply to Courts, a special procedure being 
provided under Chap XXXV of the Code in respect 
of the Jatter, including an appeal against the com- 
plaint. THAKUR PRASADU EMPEROR Pat, 503 
———s.195 (1), (b) and (©, 476—FPenal Code 

(Act XLV of 1860;, ss. 193, 463—Madras Village 

Courts Act I of 1889), s.77—Suit in Panchayat Court 

on forged pro-note—Prosecution of plaintiff and 

attestors without complaint of Panchayat Court — 

Maintainability — Necessity of amending s. 177, 

Madras Village Courts Act. 


A suit ona promissory note institutedin a 


Panchayat Court was dismissed on the ground that 


the pro-note was a forgery and the defendant made 
8 complaint against the plaintiff and the writerand 
attestors of the promissory-note for offences under 
ss. 4€4and 193 of the Penal Code. The complaint 
against the plaintiff was dismissed on the ground 
that s, 195 (1) 0), Criminal Procedure Code, was a 
bar to such proceedings as the Panchayat Court 
had not fileda complaint, but the other accused 
were committed for trial: 

Held, that s, 195 (ty, (b), Criminal Procedure 
Code, was abar to entertaining a complaint against 
these accused also, as the offence alleged against 


| them was one under s, 193, Penal Code, and there 


was no complaint from the Panchayat Court. 
Held, also that these accused could be tried even 

for forgery, inasmuch as parties cannot be allowed to 

evade the provisions of s. 195 (1) (0) by filing acom- 
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plaint under another provision of the Penal Oode, if 
clearly an offence mentioned in s, 195 (1) (d) has 
been committed 
. (The necessity of amending s. 77 of the Madras 
-Village Courts Act by providing that s. 476, 
Criminal Procedure Code. would be applicable to 
proceedings of Panchayat Courts pointed out.) In re 
APPADURAI NATNAR Mad. 858 (b) 
s, 197— Protection under, when available 

~-Held, accused not entitled to protection under s. 

197. 

In order to get the protection under s. 197, 
‘Criminal Procedure Code, the act itself must be 
‘done in pursuance of the public office. 

Held, that where the petitioner who was a Sub- 
Divisional Officer of the Public Works Department had 
‘gone to discharge some official duty in connection with 
earth works, he was not still purporting to act in 
the discharge of that duty when he got on the boat, 
lost his temper and assaulted the complainant, and 
as such, his act was not covered bys. 197, Criminal 
Procedure Code. GANGA Prasad SINHA vV. BRINDABAN 
CHANDRA Das Cal 421 
ss 198,199 Ser Criminal trial 306 
s. 211. Sre Criminal Procedure Code, 3898, 
s. 291 587 
-———— 8. 235—Joint triul—Offences under ss. 447, 

448, Penal Code (Act XLV of 1860), committed on 

consecutive nights—Offences committed in pursuance 

of asserting right to pessession— Joint trial, validity 
of, f ; 
Where offences under ss. 447 and 44?, Penal 
‘Code, were committed on consecutive nights by 
‘the accused in furtherance of the purpose of 
asserting the accused's right to possession, the 
‘offences form part of the same transaction and 
‘joint trial for the two offences is valid under 

s. 235, Oriminal Procedure Code, the fact that 
‘they took place on separato nights being im- 
‘material. Mauna Kause Kywe v. Eureror Rang 57 

S. 254— Section, whether requires Magistrate 
to give reasons. 

Section 254, Criminal Procedure Code, does not 
require cr invitea Magistrate to give his reasons. 
. BAGOMAL v. EMPEROR Sind 687 

an s. 269 (3), Sru Criminal Trocedure Code, 

1898, s. 303 919 
ss. 289 (4), 537—Omission to call upon 

accused to enter on his defence--Validity of trial. 

Where an accused person was asked after his ex- 
«amination whether he wished to examine any wit- 
‘nesses and stated he did not and the case was then 
summed up by the prosecution and the defence 
‘Pleader, and on appeal it was contended that the 
-trial was vitiated by non-compliance with cl. (4) of 
.8. 239, Criminal Procedure Code: 

Held, (i) that s. 289, cl. (4) only meant that if the 
accused called no witnesses, he or his Pleader is to 
-make his final addresse to the Court and there was 
no non-compliance with the said provision of law; 

cii) that even otherwise, omission to call upon the 
accused to enter on his defence is a mere irrgularity 
covered by s. 537, Criminal Procedure Code, and the 
itrial was, therefore, not bad. Inre Taorra 

Mad, 30 
ss. 291, 211—Accused refusing to summon 
witnesses stating they would cite witnesses in Sessions 

Court—Sessions Judge, if can refuse to summon them 

on ground that accused had not refused to take 

advantage of s. 211. 

Where the accused definitely state in answer tothe 
inquiry made from them under s. 211, Criminal Pro- 
. cedure Code, that they would cite their witnesses in 


s. . 
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the Sessions Court, whether they are represented by 
an Advocate or not, they cannot, after giving that 
answer, take advantage of the provisions of s. 211 
and move the Magistrate to accept their list of witnea- 
ses. Their proper remedy isto apply unders. 291, 
Criminal Procedure Code, to the Court of Session, 
It is within the discretion of the Sessions Judge to 
grant an application made to him for summoning 
defence witnesses. Butheis bound to exercise that 
discretion in accordance with certain well recognized 
principles and notin a cipricious manner. The cause 
of justice demands that an accused person should 
have the fullest opportunity tolay his case before a 
Court which trieshim. Although an accused person 
may not as of right ask the Court to summon his 
witnesses, if he has not availed himself of the 
opportunity afforded to him under s. 211, Criminal 
Procedure Code, the Sessions Judge is not justified 
in refusing to exercise his discretion to summons 
defence witnesses merely and solely on that ground, 
Ifan application for summoning witnesses is made 
at alate stage of the proceedings necessitating an 
adjournment and ismade with object of delaying the 
trial or is otherwise not bona fide, and if the evidence 
of witnesses who are sought to be summoned is not 
material to the case, the order rejecting the ap- 
plication would no doubt be justified, But where 
the application for summoning witnesses is made 
about two months before the trial, and the witnesses 
are all local witnesses and their evidence is material 
to the defence and there is nothing on the record to 
show that the application is made for any ulterior 
motives the application should be allowed. Hore v. 
EMPEROR Sind 587 
——— 88.298 (2^, 297—Absence of defence 

evidence— Judge discussing prosecution evidence only 

—Charge, if can be called one-sided. 

Under s. 297, Criminal Procedure Code, the Judge 
must sum up the evidence for the progecution and 
defence. When there is no evidence for the defence, 
only the evidence for the prosecution remains to be 
summed up. Oonsequently, a discussion of the 
prosecution evidence only cannot go to characterize 
the charge as a wholly one-sided charge. Sri Ki1suen v. 
EMPEROR All. 900 
———SS. 298 (2), 297—Onmission of Judge to tell 

jury on every occasion of expression of opinion that 

they were sole Judges of fact—Making such statement 
at end of charge—Sufficiency of, 

In charging the jury, it is not necessary for the 
Judge on every occasion on which he expressed his 
opinion ona point of fact to tellthe jury that they 
were sole Judges of questions of fact. It is sufficient 
if he makes that statement quiteclearly to the jury at 
theend ofthe charge, Serer KISBEN v. Eyperor 

All. 900 
——— SS. 298 (2), 297—Statement that there was 
no reason to disbelieve prosecution [witnesses—Held, 

did not constitute misdirection, 

Where there is no defence evidence the Judge is 
right in drawing the attention of the jury to the 
fact that there was no evidence to contradict the pro- 
His statement in the charge that 
there was absolutely no reason to disbelieve the 
prosecution witnesses, does not constitute misdirec- 
tion. Ser KISHEN v. EMPEROR All, 900 
———~—88. 303, 269 (3)—Verdict of juiy—Duty of 

Judge to ask necessary questions to ascertain verdict 

Verdict, if inconclusive and incomplete. 

In the case of a verdict of the jury it is not 
open to the Court to make surmises or conjectures, 
Section 303 of the Code of Criminal Procedure 
provides for the Judge asking the jury ngcessary 
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‘questions in order to ascertain what their verdict 
is, In a case under s. 489-B, Penal Code, the Judge 
ought not stop merely at recording the verdict 
about the accused having uttered particular notes 
‘at particular places but should ascertain from them 
their opinion as to whether the said notes had been 
‘uttered with the knowledge of their being forged. 
When the verdict recorded by the Judge does not 
contain this, the verdictis inconclusive and incom- 
plete. The High Court cannot supply by conjecture 
‘or inference the omission on the part of the Sessions 
Judge to ascertain from the jurors themselves 
what they meant by their verdict. 

Held, that a re trial should be ordered. 
"EMPEROR Oudh 919 


—-.-——§,307. Ste Penal Code, 1860, s. 408 621 
~ s, 307—Jury — Verdict perverse — Juris- 
diction of High Courtto disregard such verdict, 

The High Court has undoubted jurisdiction to 
disregard the verdict of the jury and to convict the 
accused if it is of opinion that the verdict of the jury 
wag perverse. IIMPEROR v. SRI KISHAN All. 621 
:——— s. 350—Transferlof Magistrate after framing 

of charge Successor re-hearing evidence— Accused, 

whether entitled to further opportunity of cross- 
examination after charge is read over to him by 

Second Magistrate. 

A Magistrate commenced the trial of a case after 
a charge had been framed by his predecessor-in- 
office, whereupon the accused claimed to exercise the 
right conferred upon him by the first part of s. 350, 
Oriminal Procedure Code, of demanding fresh exa- 
mination and cross-examination of the witnesses. 
Tas Magistrate resummoned and re-heard the evi- 

ence, 
was confirmed by the new Magistrate and read over 
‘to him, he must have a further opportunity of re- 
summoning witnesses for the prosecution for cross- 
examining them ; 

Held, that the accused was not entitled to a fur- 
ther opportunity to cross examine as claimed by him. 
Section 351 had been sufficiently complied with by 
the new Magistrate when he first re-summoned the 
‘witnesses, Jn re Howard PAHILBERT Mad. 663 

s. 364—Statement of accused before Magis- 
trate—Statement beginning by saying that he was 
guilty —Body of statement showing accused meant not 
guilty—Held, s'atement was no confession but 
assertion of innocence—Bengal Criminal Law 

Amendment Act (VI of 1930), s. 6—Penal Code (Act 

XLV of 18€0:, s. 109--Accused charged with aiding 

and abetting detenue in contravention with Govern- 

ment order which was never served on accused— 

Held, accused could not contravene order since it 

was a private order not served on him, 

The accused made a statement before a Magis- 
trate. In that, he began by saying that he was 
guilty. But the body of thə statement showed fairly 
‘clearly that what he meant was that he was not 
guilty of the crime, but that he was guilty of 
handing letters from other persons to the detenue or 
vice versa. The accused was charged with aiding 
and abetting thedetenue in receiving correspondence 
‘in contravention of conditions laid down in the 
Government order which was never served upon the 
accused and of which he had no knowledge what- 


SATDEO v. 


ever : 

Held, that the statement of the accused was not 
.a confession of guilt, but an assertion of innocence, 
and tha Judge ought to have pointed out to the 
accused that before he could be found guilty of the 
‘offences it must be shown that he wilfully and in- 
tentionally committed an act which he knew to be 


Ths accused then claimed that as the charge . 
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unlawful in the sense that it was an infraction of 
the criminal law. : 
Held, also that the order was an order in the 
sense ofa private order served upon this particular 
detenue, The accused could not be convicted of 
acting in contravention of something of which he 
had no knowledge, and of which he could not obtain 
any knowledge, because the order was not a public 
document inthe sensethatit is availableto the 
public generally, HEM CHANDRA CHONGDAR v EMPEROR 
as Cal. 31 


_- ss, 490 and 419—Accused appealing from 
jail—Appeal dismissed— Another appeal through 
Pleader—Maintainability—Criminal Trial—A ppeal. 
The Criminal Procedure Code does nob confer 

more than one right of appeal to any accused per- 

son froma conviction and sentence passed on him 
nor does the Code or the Letters Patent of the Patna 

High Court permit an appealin a criminal matter 

from an order of one or more Judges of the Court to 

other Judges of the Court. The Court cannot enter- 
tain an appeal from the conviction and sentence 
passed on the accused after the dismissal of the 
appeal which he preferred from jail nor has any 

Court power to review or revise the order of dis- 

missal. Where, therefore, an accused in jail files an 

appeal under the provisions ofs. 420, Oriminal Pro- 
cedure Code, which is dismissed, another appeal 
under s. 419, through a Pleader is not maintain- 

able, Pem Manton v, EMPEROR Pat. 241 

———— s, 421—Appeal—Appellant not present— 
Duty of Appellate Court to consider if interference 
is necessary — Judicial consideration of appeal on 
merits—Necessity of. 

An appeal should not be dismissed merely be- 
caùse the appellants do not appear to support the 
appeal, but the Appellate Court should consider 
whether there is sufficient ground for interfering 
which would imply jadicial consideration ‘of the 
appeal on the merits. Guras Das v, EMPEROR 

Pat. 334 

--s. 426, Ser Oriminal Procedure Code, 1898, 

s. 118 804 (b) 
s.436—District Magistrate, when can set 
aside order of discharge and order further enquiry, ` 

The District Magistrate can exercise his power of 
directing further enquiry only when the order of 
discharge is perverse or prima facie incorrect. 

Held, on review of evidence, that the order of dis- 
charge was not perverse and the District Magistrate's 
order for further enquiry should be set aside, and 
the order of discharge, restored, Natsu v. EMPEROR 

Nag. 238 
s.437—'Discharge’, whether can be implied 

—Charge which ought to have been framed, not 

framed—Held, it amounted to implied discharge and 

‘Sessions Court could proceed under s. 437. 

Discharge in s 437, Criminal Procedure Code, means 
not only anexpress discharge but an implied dis- 
charge. 

Where it was clear from the record of the case that 
the facts before the Magistrate were such as would 
have constrained him to framea charge against the 
accused under s 388, Penal Code, but he convicted 
the accused only under s. 392, Penal Code; 

Held, tbat it amounted to an implied discharge 
under s. 388andthe Sessions Oourt acting under 
8. 437, Criminal Procedure Code could take steps to 
commit the ease in respect of the offence under s. 388, 
Penal Code. SHAMBHOORAM V. ISMPEROR Sind 271 

s. 4839 (1). Sre Oriminal trial 290 

——— s 468 (2)—Accused incapable , of making 

defence—Court, if should take evidence of capacity 








a. 
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of accused—Trial postponed—Certificate of 

Inspector-General of Jails declaring capacity of 

accused — Resumption of trial—Committal to Sessions 

—-Procedure, legality of. 

Under s. 468 (1), Criminal Procedure Code, there is 
no injunction upon the Magistrate or Oourt to take 
evidence as to the capacity of the accused to make his 


defence. The view of the Magistrate or Court is made 
the criterion of whether action is required under 
sub-s. (2). 


Where the trial of an accused person was postponed 
as he was incapable of making any defence on account 
of insanityand on receiving a certificate from the 
Inspector-General of Jails that he was capable of 
making a defence, the accused was again placed on 
his trial and the Magistrate committed him to 
Sessions ; 

Held, that with the certificate of the Inspector- 
General of Jails before him and the appearance of 
the accused in dock, the Magistrate certainly had a 
basis for a decision as to whether sub-s, (1!) or sub-s. 
(2) of 8,468 applied and it could not be said that his 
decision was not arrived at under a due sense of res- 
ponsibility. Being of the view thatthe accused was 
capable of making his defence, he was bound to pro- 
ceed with the inquiry. EMPEROR v. AHMAD ALI 

Pat: 963 

————8. 471. Sgr Penal Code, 1660, e, 411 577 (b) 
s. 476. Ses Penal Code, 1860, s 186 503 
~-————S§. 476—Absence of finding that it is 
expedient in the interest of justice that an enquiry 
should be made—Whether in itself fatal to 
proceedings—Lower Court not applying its mind 

“to facts — Duty of Appellate Court. 

In the case of an order for prosecution ‘under s. 476, 
Criminal Procedure Code, the absence ofa finding 
by the lower Court that it is expedient in the in- 
terest of justice that an enquiry should be made is 
notin itself fatal to the proceedings. 

| Court of first instance has not applied itsown mind 
to the facts, the Appellate Court may look at them 
independently and in doing so will not make the 
usual presumptions in favour of the correctness of 
the first Court’s findings; an order to prosecute should 
not be set asideon purely technical grounds if it 
appearson the facts that the Court below had come 
to a finding as to the desirability of a prosecution 
and the only defect was the omission to use the exact 
words of the section. NAWALAL JHA v. IJMPEROR 
Pat. 817 
S. 488—Default in paying maintenance— 

Imprisonment for period for which allowance 18 

outstanding—Such person, if acivil debtor—Such 

- person's expenses in jail, whether can be ordered 

. against opposite party. 

A person who has been ordered to pay maintenance 
can becommitted to prison fora term amounting 
tothe wholeor any part of each month's allowance 
remaining unpaid after execution of the warrant. 
Where such person commits default and is commit- 
ted to prison, itis not acasa of civil debtor, but 
a proper warrant of imprisonment on failure to 
pay. maintenance in which imprisonment can be 
simple or rigorous; the person committed to jail 
under this warrant isa prisoner inthe ordinary 
sense of the term and can only be released at 
the end of theterm or when he pays the amount, 
The person who is given the maintenance can- 
not be ordered to pay expenses of the person 
committed to jail for his maintenance. Iiuprror v, 
BARDAR MUHAMMAD Lah. 939 

s,488- Order of maintenance—Order of 
„gischarge under 8, 44 (1) (d), Provincial Insolvency 
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Act (V of 1920,—Liability 

maintenance, whether remains, 

Under s. 41 (1) (d), Provincial Insolvency Act, 
an order of discharge shall not releasa the insol- 
vent from any liability under an order for main- 
tenance made under s 488, Criminal Procedure 
Code. EMPEROR v. SARDAR MUUAMMAD Lah. 939 

s. 488 —“Sufficient means”, what is—Leld 
on facts, that wife was entitled to separate residence. 

The words “sufficient means” ins. 468, Criminal 
Procedure Code, should not be confined to the actual 
pecuniary resources but should have reference to the 
earning capacity. 

Held,on factsthat the wife was justified in 
leaving her husband and demanding separate resi- 
dence and that the offer of the husband was not a 
genuine one, ABDUL WAHAB V. SUGRABI Nag. 120 
—— Ss. 488 (3),490—Magistrate passing order, 

whether canenforce it—Order, if should be enforced 
in district where person ordered to pay ltres—First 
application within four months—Application dis- 
missed as husband not traceable—Subsequent 
application after fifteen months for arrears of 
fifteen months—Held, warrant could be issued. 

The provisions of s.490, Criminal Procedure Code, 
are merely supplementary to those of s. 488, 
sub-s. (3), of the Code, which allows the 
Magistrate who passes the order for payment of 
maintenance to enforce it. There is no such res- 
triction that such order should be enforced only in 
the district where the person ordered to pay lives, 

The proviso to s. 488 (3), Criminal Procedure Code 
was clearly enacted to prevent the person in whose 
favour an order for maintenance was made, from 
being negligent and allowing arrears to pile up 
unti} their recovery would become a hardship or 
an impossibility. It was not meant that a loop- 
hole should be given to the person against whom 
an order for maintenance was made to evade pay~ 
ment by preventing the service of process on him, 
In fact the proviso was evidently worded in the way 
it was, expressly to preclude the possibility of such- 
an evasion. Jn a suit instituted by wife she applied 
for maintenance for four months. Sinve the husband 
could not be traced, the application was dismissed, 
She again applied for maintenance in arrears for 
fifteen months: 

Held, that a warrant could be issued for the whole 
period and the order of maintenance for 15 months was 
correct. U Hray Latrv Ma Po Byu Rang. 289° 
S. 488 (4)—Indifference of husband—Wife 
living separate —Whether can be said to have been 
forced to live separately. 


under order for 








The mere indifference of the husband is not a 
sufficient cause forthe wife ‘to refuse to live with 
him. Ifthe wife finds her husband cold and ina 


different, it may make her prefer to 
from him; but thatis amatter of preference or 
choice. If each party finds it impossible to live 
amicably and comfortably with the other and each 
party is content that they should live separately, the 
separate living is by mutual consent. J. Cuan Toon v, 
Ma TI Rang. 8t 
——s 488 (5)—Cancellation of order— Reasons 
given in s. 4&8 (5), if exhaustive. 

Section 4:8 (5), Criminal Procedure Code, provides 
for the cancellation of the order. The reasons given 
therein for cancellation are not exhaustive, Pearry LaL 
v, NARAINI All. 308 (6) 

ss. 488, 489—Order for mainienance— 

Wife going to lire with husband for some time— 

Whether makes order ineffectual—Separation—~« 

Right to enforce order, 


live separately 


zi 
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The general principle of law that an order, whose 
term is not fixed, and whose currency is not made 
‘expressly dependant upon the continued existence 
of some circumstance or set of circumstances, remains 
in force until itis cancelled, is, prima facie, applic- 
able to maintenance orders passed under s, 488, Ori- 
minal Procedure Code The husband may, on proof 
of circumstances specified in s. 488 (5) ors, 489, Ori- 
minal Procedure Code, obtain the cancellation or 
modification of the original order, as the case 
may be, and until he does that, the original 
order must be deemed -to be still in force. 
The mere fact, that a wife has returned to live with 
her husband, will not bring the order to an end auto- 
matically, though it may have the effect of suspend- 
ing the order for the period the woman lives with 
her husband; and on her separating from him again, 
she can enforce it. PEAREY LAL v. NARAINI 

All. 308 b) 
—ss.489, 488—No application under s. 489 

—-Maintenance rate, if can be reduced retrospectively 

~—Maintenance of Rs.25 per mensem for petitioner 

and her two children—Petitioner securing job of 

Rs 5 per month—Respondent’s income same—Held, 
, reduction of amount from 25 to £0 not justified. 

Where there has been no application by the 
husband under s. 489, Oriminal Procedure Code, 
for reduction of the maintenance, the order reduc- 
ing the ratefor the monthe of which arrears were 
claimed retrospectively is improper. 

. When the maintenance order of Rs, 25 per mensem 
was passed, the petitioner had two children, Their 
expenses were presumably increased The income 
of the respondent's was what it was. The peti- 
tioner had found a job of Re. 6 per month in a school: 

Held, thatin the circumstances the Magistrate 
had no justification for reducing the rate of main- 
tenance from Rs, 25 to Rs. 20 per mensem. LILAWANTI 
v. MADAN GOPAL Lah. 310 

s. 490, EE Criminal Procedure Code, 1898, 

8. 4S8 (3) 289 

8.498. Suz Criminal Procedure Code, 1898, 
8, 118 804 (b) 
of portion of 











s. 514, cl..5—Remission 





penalty—Discretion of Court—Accused absconding: 


and subsequently arrested—Amount 
excessive and surety unable to 
propriety of. 


forfeited 
pay—Remission, 


Under s. 514, cl. 5, Criminal Procedure Code, 
the Court may atits discretion remit any portion 
of the penalty mentioned in a bail bond and en- 
force payment in part only. The section gives a 
discretion to the Court but does not indicate what 
facts and circumstances are to be taken into con- 
sideration in the exercis9 ofthat discretion, The 
Court can remit where the accused hay been sub- 
sequently arrested and the amount forfeited was 
excessive and the surety was unable to pay. `GIRIN 
(GIRINDRA) Das Gupta v. EMPEROR Cal. 385 (b) 
—S 531. Ske Penal Code, 1660, s. 182 808 

— 8. 537. Sge Criminal Procedure Oode, 1898, 

s. 2&9 (4) 30 
—s. 545 (1) (b)-—Prosecution of midwife 

under s. 304, Penal Code (Act XLV of 1560)— 

Midwife unqualified—Fact known to deceased woman 
; —Consent given for attending on herat delivery— 

Maxim volenti non fit injuria applies—Fine by 
. Magistrate and out of it compensation given to mother 

of deceased -— Held, order for compensation illegal 

and without jurisdiction, : 

Where the deceased woman with full knowledge 
and of her own frée will consented to being attended 
py an unqualified midwife during her delivery and 
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her consent, made with full knowledge of the circum- 
stances, thatan unqualified midwife attended upon 
her on this occasion, the maxim volenti non fit 
injuria applies, and the deceased is not entitled to 
damages in a suit against the midwife. Hence the 
order of compensation out of fine made by the Ma-- 
gistrate in a prosecution under s. 301, Penal Code, is 


illegal and without jurisdiction. Maune SBIN v.: 
EMPEROR Rang.1026 
Criminai trlai. Saz Revision 665. 


Accused coming with explanation — F'inding 
that there is doubtof the casz, if warranted. i 
There is no priaciple of law which will warrant 
a -Court’s findings that there is reasonable doubt of 
the case overwhelmingly made out by the prose- 
cution, merely because the accused is ready with an 
explanation. BURJORJEE V. EMPEROR Rang 952 
—— —- Acquitial—Effect of. 
It is not correct to take into account the fact that ` 
an accused person has been tried for an offence when 
he has been acquitted ofthe charge. The acquittal 








clears the conduct of the person and he cannot 

be judicially considered guilty. Tor QUL v. EMPEROR, 

Pesh. 97 

- Appeal. Ses Criminal Procedure Code, 1898, 
ss. 420 and 419 241. 

— Approver — Pardon — Conditional pardon 


accepted—Onus of proving forfeiture. 

When a conditional pardon has been tendered and 
accepted, there must be good faith on both sides and - 
it is for the Crown to prove thatthe pardon was 
forfeited by showing that the accused was guilty of 
deliberate bad faith, Die Onan v, EMPEROR 

Lah, 412 

——-— Case of rival factions in village--Proszeution 

witness belonging to family of accused—Corrobora- 
tion, necessity of. 

Whereacaseis between two rival factions ina’ 
village and all the witnesses against the accused be-. 
long to the family of the deceased, it is usual to 
look for some corroboration, especially where the’ 
hanging of the accused would result in valuable pro-: 
perty coming back to the party of.the complainants 
and where there is no such corroboration the accused r 
is entitled to the banefit of doubt. Soman SINGH v.’ 
EMPEROR Lah 418: 

Complaint by aggrieved party, if essential—: 
lxemptions—Criminal Procedure Code (Act Y of: 

1898), ss. 198, 19°, 

A complaint need not necessarily be made by the 
person injured, but may be made by any person 
aware of the offence. The rule is thatifa general 
law is broken, any person has a right to complain 
whether he himself has suffered any particular injury 
or not. This generalruleis subject to exceptions 
mentioned in ss, 198 and 19), Criminal Procedure 
Code, where certain offences are stated to be com-: 
plainable only by specified persons, GAJRAJ SINHA 
v. EMPEROR All. 306 
———— Confession — Person confessing, bound by 

confession. - 

A man of sound mind and of full age who makes a 
statement in ordinary simple language must be bound 
by the language of the statement made and by ita 
ordinary plain meaning, BABOO SINGH v. JIMPEROR 

Oudh 875 
Costs—Frivate complaint in ncn- cognizable 
- case—Order by Court for prosecution by Court 

Inspector—Application Jor expert witnesses—Costs 

of expert witnesses—Whether should be paid by 

the Crown. ; 

Where a private complaint was made in a nona: 
cognizable case. but the Court ordered the Inspector 
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of the Court to prosecute the case and the com- 
plainant applied for a handwriting expert and finger- 
print expert : 

Held, that after the Court's order for prosecution 
by the Court inspector, the case ceased to be a pri- 
vate complaint and the Orown should pay thecosts 
of theexpert. GOBARDHAN MAHTON V HaMBILAs TEWARI 

Pat,451 

—Cross-examination —Prosecution witnesses not 

cross-examined concerning defence version—Defence 

put up subsequently—Conclusion that it was after- 
thought, whether can be arrived at. 

When the defence fails to cross-examine the pro- 
secution witnesses concerning the version of the 
facts which the defence alleged, it is usually safe 
to conclude, that the defence 1s an after-thought, 
and in fact had not even been concocted at the time 





when the prosecution witnesses were examined. 
Emperor v Nea NYUN Rang 450 
Evidence. Sx Evidence Act, 1872, s. 6u 


890 
Evidence—Opinion of investigating officer— 

Whether constitutes legal evidence, 

In a burglary case, the opinion of the investigat- 
ing officer as to whether a nole in the ground was 
dug from inside the house or from outside cannot be 
treated as legal evidence of the fact and cannot be 
made the basis of a tinding. Koaiv, HMPEROR 

All. 22 
——_—— Fight with fists—Held,no reasonable apprehen- 
tion of grievous hurt and use of knife was unusual, 

The use of knife in a trivial fight with fists and 
handa, clearly amounts to the taking of undue advant- 
age and makes the act unusual and cruel. In sucha 
fight the accused can have no reasonable apprehen- 
sion that he will be grievously hurt by his adversary. 
He may have an apprehension but ıt cannot by any 
stretch of imgniation be reasonable NIHAL SINGH vV. 
EMPEROR Pesh 284 

intention—It is pure questionof factto be 
inferred from surrounding circumstances. 

Whether a man has or bas not a particular in- 
tention is a matter of fact to ve inferred 
from the surrounding circumstances and from the 
acts of the person concerned. The state of a 
man's mind 1s as much a question of fact as the 
state of his digestion. hamzaNn V, iPEROR Sind 466 

: Jurisdiction—Mugrstrates shoula not usurp 

jurisdiction that they nave not got. 
_ The legislature has decided that certaiu offeuces 
either because of their serious or difficult nature 
should be triedby one of the higher Courts of 
criminal jurisdiction, and this veiug so, it is not for 
a Magistrate to evade those provisions of law by 
usurping jurisdiction to himself, SHAMBHOORAM V. liM- 





PEROR sind 271 
——-— Jury. Ssg Criminal Procedure Oode, icy , 
913 


8. 303 
————Jury. Sze l'enal Code, lobu, s. iò9-B8 919 


———— Duty’ of Judge to express opinion on 
evidence. 
Inajury trial, it ıs the duty of the Judge 


to help the jury to come to a right conclusion and 
‘for this purpose he is entitled to express his opinion 
on the evidence, 

Where the Judge has qualitied his observations 
with the remark that they, the members of the 
jury, were the sole judges of the facts and were 
not bound by any opinion on the facts expressed 
by him and emphasised this by 
were not only at liberty to differ from uny opinion 
expressed by him but that it was their duty as 
j to give their independent findings, 16 


jurymen 
159—G. L.— VI 


MB 


GENERAL INDEX. 


adding that they ` 


xi 


Criminal Trial—contd. 


cannot be said that there was any misdirection of that 
the summing-up was not fair, SaTDBo V. EMPEROR 

Oudh 919 

Matter in dispute one in which it is difficult 

to arrive at certainty — Criminal prosecutions 

should be discouraged — Penal Code (Act XLV of 

1860), s. 193, 

Where the matter in dispute is one on which it 
would be very difficult to arrive at a certainty or to 
reach any conclusion which can be rated more highly 
than the most likely conclusion on the balance of 
probabilities, it is seldom desirable to launch criminal 
prosecution lightly against every witness who may be 
suspected of having departed from the truth in some 
particular. NAWALAL JHA v, EMPEROR Pat, 817 
Practice—Dificult Sessions case should be 

tried by Sessions Judge himself. 

The Sessions Judge should arrange that cases out of 
the ordinary routine which contain difñculty should 
be tried by himself and not made over to a less 
experienced Additional Sessions Judge. Naa Ba Din 
v. EMPEROR Rang. 1050 

Previous conviction—Record neither showing 
admission of previous conviction nor evidence 
adduced thereon—High Court, whether can take 
them into consideration. 

Where the record does not show either that the 
accused admitted the previous convictions or that 
any legal evidence of them was adduced, the High 
Court cannot take them into consideration. EMPEROR 
v, APPA GANPAT Bom. 176 
——-— Procedure —Accused, if can file written state- 

ment in Sessions trial 

There is no authority for the alleged practice 
allowing an accused person in a Sessions trial to put 
in a written statement. There is no provision in 
the Criminal Procedure Oode, for any such prac- 
tice. EMPEROR v. TARAK Nato BAIDYA Cal. 149 





Revision—Trial Magistrate committing no 
error in estimating evidence—Interference by High 
Court—Propriety of. 

It is not proper for the High Court to alter 
the findings of the trial Magistrate when it cannot 
be shown that he has made any grievous error in 
his estimation of the evidence. Oman Toon v, Ma Tr 

Rang. 81 

—— —— Self-defence— Two men fighting — Their 

relative position, if can be ascertained from nature 

of injurtes—Person attacked managing to get weapon 

from attacker and using it in sely-defence— Whether 
entitled to right of private defence. 

When two men are fighting together, it is extreme- 
ly hazardous to conjecture as to their relative positions 
from the nature of the injuries received because the 
combatants are constantly changing their positions 
with regard toone another in the course of the 
struggle. 

It would be circumscribing the right of private 
defence of the body with meticulous and unjustifiable 
restrictions if it were to be held that, when the person 
attacked had managed to obtain the weapon from the 
grasp of the attacker, he was not to beallowed to 
use that weaponin his defence in order to prevent 
the attacker from re-gaining possession of it. NGA NI 
U v, EMPEROR Rang. 925 
Sentence—Crime unpremeditated and in hot 

blood—Death penalty, propriety of. 

Where the crime is unpremeditated and committed 
in hot blood in the course of a dispute, the sentence 
of death is uncalled for, Nea Mys v, EMPEROR 

Rang. 902 
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— Sentence — Evidence against all accused 
precisely the same—Sentence on all, if should be 
the same. 

Where the evidence against all the accused is 
precisely the rame and the testimony of the witnesses 
does not indicate that a more prominent part in the 
attack was taken by one of them, the Court will be 
unjustified in holding that that person was in any 
degree more responsible for the death of the murdered 
than the other accused and there should be no differ- 
ence in the sentence imposed. BHARAT SINGH v. Em- 
PBROR All. 155 (b) 
—_ Sentence — Extenuating circumstances — 

What are—Mere youth, whether an extenuating 

circumstance— Extenuating circumstances do not in- 

clude offender's characteristics unconnected with 

crime, i 

Extenuating circumstances are circumstances con- 
nected with a particular crime which tend to lessen 
the amount of guilt attaching to it, and ‘do not in- 
clude characteristics of the offender unconnected with 
his crime, even though in some circumstances such 
characteristics may give the offender the benefit of 
exceptions mentioned in the Penal Code. The mere 
youth of the offender is in itself no judicial reason 
for not inflicting the major penalty in the case ofa 
deliberate murder in which there are no extenuating 
circumstances, Youth, however, does affect the extent 
to which a person may be: affected by outside in- 
fiuences and thus where there is reason to believe that 
a youthful offender has acted under the direct or 
indirect influence of his elders or those who can 
exert apy form ofinfluence over him, the fact of his 
youth associated with the fact that he may have 
come under such influence may create such extenua- 
tion as can be considered when imposing sen- 
tence. MANOHAR SINGH Vv. EMPEROR Pesh. 830 
———— Sentence—Power of High Court to enhance— 

Limitations, if any—Sentence passed by Assistant 

Sessions Judge, if can be enhanced by High Court 
Criminal Procedure Code (Act V of 1898), ss. 

439 (1), 34. 

The power to enhance a sentence is given to the 
High OUourt by s. 4:9 (1), Oriminal Procedure Code, 
which sub-section standing byitself does not sug- 
gest that there is any limitation upon the power of 
the High Court to enhance a sentence other than 
the limitation imposed by the maximum sentence 
prescribed for the offence. Prima facie the power of 
the High Oourt to enhance sentences does not de- 
pend upon the powers which the trial Court may 
have with regard to sentences. In the absence of 
express words limiting the powers of the High Court 
in cases of sentences passed by Assistant Sessions 
Judges, the High Court can enhance such sentence 
up to the maximum sentence prescribed by law for 
the offence. Empgror v. Ram NATH All. 290 

Sentence—Senior member of bar committing 
criminal breach of trust—Consideration in sen- 
tencing him. 

‘Lhe fact that the amount involved is large and 
tLe offence has been committed by a member of 
a legal profession in which the litigating public 
must repose entire trust and confidence, and the 
fact that the accused has been a doyenof the Har 
aggravates 1ather ihan mitigates the offence Jn 
view of these circumstances, the sentence of 18 
months’ rigorous imprisonment passed by the trial 
Court would certainly have erred on thé side of 
leniency if it were not on account of the grave con- 
sequences that will befall the accused both profes- 
sionally and socially in consequence of the convic- 
tion. eu hese consequences, however, are not the only 
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materials on which a plea for leniency to be shown 
to the accused can be founded. His great age 
(64 years), together with his state of health brought 
on by the great mental strain to which he has 
been subjected—albeit by his own faults—urges 
very strongly that further leniency can justly be 


shown to him without any risk to the ends of 
justice. 
[In the above circumstances it was held that 


the ends of justice will be amply met by a sen- 

tence of nine months’ rigorous imprisonment, | 

BURJORJEE v EMPEROR Rang, 952 

Sentence—Two independent and unconnected 
offences by same accused—Sentences passed in two, 
should not be concurrent. 

Sentences are usually ordered to run concurrent- 
ly when two offences are akin or intimately con- 
nected with each other. Where the offence has 
nothing whatever to do with the offence for which 
the accused was convicted in another case, the 
only connecting link being that both appear to have 
been inspired by the desire the sentence in the 
two cases should not be directed to run concurrently. 
N N. BURJORJEE v, EMPEROR Rang. 1065 








State of mind of accused—Previous events 
and not subsequent, are more important. 
Subsequent events can merely show the refec- 

tions of what a man's mind may have been, pre- 

vious events areof more importance as showing 
the influence which have worked upon the man's 
mind to bring it into the condition that it was at 
the moment of commission of offence. N. N. BURJORJEE 

v, EMPEROR Rang. 1065 

Stay— Civil and criminal proceedings— Issues 
in criminal proceedings likely to be included in 
civil proceedings— Conflict of jurisdiction, possibility 
of —Stay of criminal proceedings. 

Where the issues in a criminal case are likely to be 
included in the issues in a Oivil Court which is 
ripe for hearing and there is a risk of a conflict of 
jurisdiction, it is better that the criminal proceedings 
are stayed. In such a case, the mere fact that it is 
a case of public prosecution does not decide that the 
criminal proceedings should not be stayed, though 
it isa matter which has to be considered in deter- 
miningthe question of stay. SRIKIssoN BERIWALLA 
v EMPEROR Cal. 964 
— —-Transfer—Magistrate using wordsin order 

passed suggesting that he believed in guilt of accused 

before having heard him in defence—Held, case 
should be transferred. 

Where in an crder passed during the course of the 
proceeding, the Magistrate has inadvertently used 
words which suggest that before the case was finished 
and before the eccused bad been heard in his defence, 
he believes the guilt of the accused to be established 
which may reasunably give just ground for apprehen- 
sion in the mind of the accused, it is only 
proper in the circumstances that the case should 
be transferred, BAGOMAL v EMPEROR Sind 687 





Weak points in 
duty to.take notice of them, 
The Magistrate discharging the functions of a Judge 

cannot afiord to ignore the weak points of the pro- 
secution in reaching a conclusion. If the Magistrates 
are to becondemned for this, there will be hardly 
any case in which any accused person could enter- 


prosecution—Magistrate's 


tain even the faintest’- hope of acquittal NATHU v. 
EMPEROR ý D Nag. 238 
Cross-examination. SeE Criminal trial 450 
Cross-suits, Sse Practice 798 
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Crown—Priority. Sze' Madras Motor Vehicles Tax- 
ation Act, 1931, s. 8 634 
Priority — Abkari license of liquor from 
Government—Subsequent mortgage of stock —Default 
in payment of instalment—Government, if has pre- 
erential claim over mortgagee, 

tis only in cases where the Orown’s right and 
that of the subject meet at one and the same time 
that the Crown is in general preferred. the rule 
being “detur digniort”. But where the right of the 
subject is complete and perfect before that of the 
King commences, the rule does not apply for there 
is no point of time at which the two rights are at 
conflict, nor can there be a 
twoought to prevail in a case whers one, that of the 
subject, has prevailed already. Therefore although 
the Crown may have certain preferential rights over 
ordinary creditors it has no preferential right over a 
secured creditor. 

Where a person took an abkari license from the 
Government for the sale of the liquor and afterwards 
created a valid mortgage in respect of his stock in 
favour of another person ; 

Held, that in the event of default of an instalment, 
the Government had no claim in respect of the sele 
proceeds obtained from the sale of the stock at the 
instance of the mortgagee, who had precedence over 
the claim’ of the Crown. PenPLES BANK or NORTHERN 
INDIA, LTD. v SBCRETARY or STATE FOR INDIA 





Sind 972 
Right to dismissal of Civil servant. Sez 
Government of India Act, 1915,s. 96-B 1107 


Crown Grants Act (XV of 1895), s. 2- Lease by 
Government in khas mahal, whether Crown grant— 
Transfer of leasehold pendente lite—Transfer of 
Property Act (LV of 18821, s. 52, if applies. 

A lease granted by a Government Officer in 
charge of a khas mahal cannot fall within the 
category of grants from Orown as referred to in 
the Crown Grants Act. The position of the Govern- 
ment in regard to khas mahal lands is that of an 
ordinary landlord, the Government occupying no 
higher position than that of a zamindar; where 
the settlement granted to the lessee was by the 
khas Tahsildar, an officer of the Government in 
charge of a khas mahal, the Government being in 
possession of that mahal merely as a private pro- 
prietor, in a case of a transfer by the lessee of such 
settlement “pendente lite’ s 52, Transfer of Pro- 
perty Act, is applicable. SEORETARY OF STATE v. LAL 
MonAN CHOUDHURY Cal. 1078 


Custom —Custom of general prevalence which is com- 
mr recognized—Court can take judicial notice 
of it. 

When a particular custom is of general prevalence 
and is commonly recognised, it is open to a Court 
to take judicial notice of such custom having the 
force of law under s. 57, Evidence Act, and it is, 
therefore, not necessary that there should be evidence 
produced in each case to establish such a custom. 
NIHAL OHAND v, Braawan DEI All 683 

Custom repeatedly brought to notice before 

Court—Effect—Necessity of proof. 

When a custom or usage, whether in regard to a 
tenareor a contractor a family right, is repeatedly 
brought to the notice of the Oourts of a country. 
the Courts may hold that custom or usage to be 
introduced into the law without the necessity of 
proof in each individual case. It becomes in the 
enda matter of process and pleading. HEMENDRA 
Nata Ray v. JNANRNDRA PROSANNA Cal, 1101 
—— —Riwaj-i-am—Entry in—Presumption as to 

correctness. i 

The initial presumption is in favour of the correct- 
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ness of the entry in the riwaj-i-am. Bawa SINGH v. 

PARTAB Kaur Lah, 347 

Wajib-ul-arz recording custom at variance 

with Muhammadan Law—Held, that the plaintiff's 
family was governed by the custom. 

Held, that for all practical purposes the family of 
the plaintiff and the Sheikhs of Bangawan in Bara 
Banki District constituted one community, in the 
village and that the plaintiff's family had adopted 
the custom prevailing in village Bangawan, and 
set forth in the wajib-ul-arz of that village. 

Held, also, that the plaintiff's family and that of 
the Sheikhs of Bangawan were so closely connected 
together as to be treated as one community and the 
evidence of the custom observed by one family in 
supersession of the ordinary Muhammadan Law was of 
high evidentiary value as to the existence of the 
same custom in the other. MANIK OHAND v. RAUNAK 
ALI Oudh 360 
Custom (Punjab) —Adoption—Chhina Jats—Tarn 

Taran Tahsil, Amritsar District—Sister's son, if can 

be adopted. 

Amongst Chhina Jats of the Tarn Taran Tahsil, in 
Amritsar District, the sister's son cannot be adopted. 
BUDH SINGH v SURAIN SINGH Lah, 1014 
--Alienation—Ancestral property — Jats of 

Jhajjar Tahsil. District Rohtak— Power of sonless 

proprietor to mortgage ancestral property without 

necessity. 

Among the Jatsof the Jhajjar Tahsil of the Rohtak 
District a sonless proprietor is competent to mort- 
gage his ancestral property without necessity, Ram 
Datr v. Ratt Ram Lah, 691 

Alienation—Maliks of Jullundur City— 

Daughter inheriting from father—Whether has full 

powers of alienation 

Among maliks of Jullundur City the powers of 
alienation given to a daughter who inherits from her 
very wide and she can alienate the 





father are i / g 2 
property by sale, gift or mortgage ARDAR EGAM V, 
Niaz BIBI : Lah, 702 





Ancestral property—Common ancestor of 
parties, one of founders—Whether proves that pro- 
perty is ancestral, 

The mere fact, that the common ancestor of the 
parties is one of the founders of the village cannot 
establish the ancestral character of the land in 
dispute. DASAUNDHI Kuan v RABIAN Bist Lak. 104 
——— Ancestral property—J hang District—Disposal 

by will—Consent of next heir, whether necessary— 

Widow if next heir. 

In District Jhang a proprietor cannot dispose of 
his ancestral property by will without the consent 
of his next heirs. Hence a will without the consent of 
the widow who is next heir is void forit may be that 
she hasonly a life estate but that does not mean that 
she isnot the next heir, ALLAH BakHsH v. ALLAH 
JAWAI Lah. 975 

Ancestral property — Mere description of 
common ancestor as one of founders in kaifiyat 
dehi, whether sufficient to shift onus of proof. 

Jt cannot be said that where the common ancestor 
ofthe parties is described in the kaifiyat dehi or 
other revenue papers asone ofthe founders of the 
village, it lieson those who deny the ancestral 
character of the property to show that his descend- 
ants had acquired land in the village otherwise than 
by inheritance and this by itself is sufficient to 
prove ancestral nature of property. 

Where the village in question is founded by the 
common ancestor and persons of other gots who 
flourished more than six centuries before the suc- 
cession opened out and there is nothing to 
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show how the property devolved in this line or how 
his descendants and the descendants of other foun- 
ders had dealt with itin the interval and what 
was the extent of the land held by each 
branch at the time of each settlement, the land 
cannot be held to be ancestral. Suis SINGH v. 
SUBA SINGH Lah. 837 
—-— Partition—Bannu District --Right of widow 
with lifeestate to claim partition. 

Normally a widow in Bannu District with a life es- 
tate is not entitled to claim partition of the estate, 
but if the reversioners fail to deliver to her, her 
full share of the income of the estate, then she is 
entitled on equitable principles to be given separate 
possession of her share in the estate, for the applica- 
tion of custom is subject to its being in accordance 
with equity and good conscience Daraz Kuan v. 
SADDOZAI Pesh. 254 
Riwaj-i-am—Entry in— Presumption. 

„There is a strong presumption in favour of an entry in 
riwaj-i-am. SARDAR Braam v. Niaz Brat Lah. 702 

Riwaj-i-am—TInitial presumption is in favour 
of correctness 
h In the case of the riwaj-i-am the initial presump- 
tion must be made in favour of the correctness of the 
entries contained in it, ZARIN KHAN v. ZOBRA JAN 
Lah 735 


Riwaj-i-am—Presumption— Rebuttal, 

The entry in the riwaj-i-am raises the initial 
presumption that it is correct but this presumption 
can be rebutted by the instance produced and 
furnished by judicial decisions in which after 
enquiry this riwaj-i-am has been found to be an 
incomplete and imperfectly prepared document, 
DASAUNDHI Kuan v. RABIAN BIBI Lah. 1104 


——-~ Sainis of Mauza Munak Khurd, Tahsil 
Dasuya, District  Hoshiarpur— —Self-acquired 
property — Sonless proprietor—W hether car 
nominate his heir. 

A sonless proprietor has full power to nominate 





his heir to succeed to his self-acquired pro- 
perty. Sars SINGH v. Suna SINGH Lah. 837 
-Shamilat. See Revenue Records 366 





— Succession — Ancestral property — Jata o 
mouza Mohra, Tahsil Ambala— Collateral of eek 
degree whether exclude daughter. 5 
Among Jats of mouza Mohra, Tahsil Ambala 

collaterals of sixth degree in succession to ancestral 

property, do not exclude a daughter. The onus of 
proving that they do, is on the person who asserts 

it. Baryam SINGH v, VIDYAWATI Lah. 1053 

——— Succession--Bharwanas in District J hang— 
Widow, whether inherits her husband's ancestral 
property, 

Among the Bharwanas in Jhang District, the ances- 
tral property devolves, after the death of the last male- 
holder, on his widow whoretains such property until 
her death or remarriage ALLA BUKHSH v. ALLAH 
JAWAT Lah 975 


—— Succession— Maliks of Jullundur City— 
Whether governed by Muhammadan Naja 
agricultural custom in matters of succession. . 

“In matters of succession the Maliks of Juliundur 
city are governed not by agricultural custom but by 
Muhammadan Law. SARDAR BEGAM v Niaz BIBI 
Succession — Non-a: tral a te 
: ~ -ancestral property— Obat; 
Jat of Mauza Kot Panah Hafizabad. Pahal, Danie 

Gujranwala — Daughter inheriting non-ancestral 
-property—Property, whether reveristo collaterals 
on her marriage, 
e 
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Among the Chatha Jats of Mauza Kot Panah, 
Tahsil Hafizabad, District Gujranwala, collaterals 
do not get by reversion onthe marriage of a daughter 
who has inherited non-ancestral property. DasaUNDHI 
Kran v. RABIAN RIBI Lah. 1104 
—— Succession — Pathans of Chhachh Ilaga, 

Tahsil and District Attock — Married daughters, if 

exclude collaterals of third degree, 

Among Pathans of Chhachh Tlaga, Tahsil and District 
Attock, married daughters exclude collaterals of the 
third degree in succession to the property of a sonless 
male proprietor ZARIN KHAN v. ZOHRA JAN 

Lah, 735 

Succession—Son, whether inherits as legal 
representative of father or by virtue of connection 
with common ancestor — Property so inherited in 
son'shands, whether attachable in exécutton of 
decree against father's estate— Law among Khaggas 

of Lyallpur District— Civil Procedure Code (Act V 

of 1908’, s. 53—Applicability to sons and other 

descendunts of deceased ancestor under Hindu Law 

Under custom a son does not inherit from his 
father as his legal representative but takes the estate 
by virtue of his connection with the common an- 
cestor. Theideaof a reversioner succeeding to 
ancestral property of the legal representative of a 
deceased person is ordinarily foreign to the founda- 
tion on which all custom rests It is a matter of 
custom to be established by the person asserting it 
that ancestral land coming to a reversioner is 
liable to be attached to satisfy a decree against the 
last holder thereof. Consequently, the land jin- 
herited by the son is not liable to be attached in 
execution of a decree against his father's estate in 
absence of a custom to that effect. The provisions 
of a 52, Civil Procedure Code, were specially enacted 
to meet a case as regards cons and other descendants 
of a deceased ancestor under Hindu Law, but there 
is no similar provision in any enactment for persons 
who follow custom, The question therefore has 
always to be decided afresh in each case when custom 
is the rule of decision 

Among Khaggas of I yallpur District there is no 
such custom. MUHAMMAD Newaz SHAH v. Firm Ram 
DAYAL-K ARAM CHAND Lah. 1024 

Succession—-Sumrai Jats of Gurdaspur District 

— Self-acquired property — Daughters preferred to 

brother's sons— Gift to daughter by widow— Whether 

in the nature of acceleration of succession. 

Among Sumrai Jats of Gurdaspur District, daughters 
are entitled to succeed to self-acquired property in 
preference to brother’s sons. When the widows of 
the deceased proprietor make a gift of such property 
to hig daughter, the gift is in the nature of accelera- 
tion of succession and the brother's sons have no 
right tocontest it. Rawa SINGH v., PARTAP Kaur 


Lah, 347 
Damages. Sre Contract 480 
Deaf and dumb. See Penal Code, 1860, s. 411. 
577 (b) 
Debtor and CredlItor—Simple loan—Debtor ad- 
mitting execution— Creditor, whether bound to see 
application of money. 

In case of aimple loans where the power of the 
debtor is not subject to any limitations the consi- 
derations where a debtor is a scoundered or a saint 
or whethera creditor is a disrepuiable cocaine 
smuggler oran honest business-man, are quite 
foreign to the issue involved. A creditor is not 
bound to see how the loan is spentnor is he 
compelled to inquire whether it is wanted for the 
dire necessities of life. Similarly a debtor ig 
bound to re-pay the money actually borrowed b 
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him whether he squanders it in debauchery or 
expends it on charity The only simple issue involv- 
ed in such cases is, whether when execution is 


admitted or proved, there is any material on the 
record to show that no consideration had passed. 
Bannu Mat v. MUNSHI Ram Lah 61 


Declaratory sult—Two persons in possession—One 
having naked possession—Suit by other for declara- 
tion that he owns and possesses it without conse- 
quential relief — Maintainability. 

A person witha mere naked possession cannot 
compel the owner to institute a suit for possession 
where it is found that he isin possession of the pro- 
perty owned by him. Consequently where the actual 
ownerand another are in possession of a property 
and the latter is found to have only naked possession, 
the former's suit for a declaration that he owns and 
possesses the house without any consequential relief 
is competent. QAMARUDDIN»v Hassan JAN 
; Lah. 968 
Decree, Sze Contract Act, 1872, s. 74 801 
-——— Amendment of, Sge ‘Civil Procedure Code, 

1908, O. XXXIV, r. 6 "269 

Preliminary decree — Application for final 
decree made within three years rejected for default 

+ Subsequent application after three years—W hether 

in time, 

After a preliminary decree was passed, the decree- 
holders applied within three years for preparation of 
a final decree. Their first application was rejected 
for default as they had omitted to take some steps with 
regard to the service of notice on the judgment-debt- 
ors. They then filed another application : 

Held, that the order rejecting the application did 
not amount to dismissal ofthe mortgage suit. After 
a decree has once been made in a suit, the suit cannot 
be dismissed unless the decree is reversed on appeal. 
And even if the decree-holder's second application 
was filed after the expiry of the period of limitation, 
the Court had full power to restore the original ap- 
plication and make its preliminary decree final for the 
ends of justice, under s 151 of the Code of Civil 
Procedure, and that the decree which was not time- 


barred was also not incapable of execution HARLAL 
KAMTIV. JHARI SINGH Pat. 243 
Deed. Sre Pardanashin lady 405 
.—— -—COonstruction. Sue Lease 235 





Construction - Contract of sale and act of 
transfer embodied in same deed—Clause to pay 
creditors—Effect of failure—Held, time was not of 
essence of contract, 

Where a contract of saleand the act of transfer 
were embodied in the same deed and there was a 
clause in the deed as to cancellation on failure to 
satisty the dues of certain creditors by a certain 
date and it appeared that the appellants were not 
responsible for the failure of the respondents to pay 
the whole dues of the creditors by that date : 

Held, that the clause in dispute was to be regard- 
ed as anintegral condition of the contract of sale 
providing the date for completion of the contract by 
satisfaction of the balance of the contract price and 
that the statement in the deed that the vendor had 
already received the entire consideration money 
could not be taken literally so as to contradict the 
clear fact that the balance of the price had not been 
paid to the vendor himself, but was to be paid 
thereafter to his creditors by the date presorib- 
ed. 

Held, also that time was not of the essenceof the 
contract. DEVENDRA PRrasap SuKUL v. SURENDRA PRASAD 
“SUKUL P C559 
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Construction—General rule that all property 
is transferable—Onus as to non-transferability. 
The general rule is that all property is transfer- 

able and the onus of proving thata certain prop- 

erty is not transferable lies upon the person plead- 
ing its non-transferability. The onus is heavier 
where such person has borrowed money on the 
strength of amortgage-deed in which he professed 

to havethe power of transfer. SHAMS ARA b EGAM v, 

FAKHR JAHAN BEGAM Oudh 311 

— ——Construction—Intention should be gathered 
from document —Document tobe readas whole— 
Liabilities of onerous nature on one party—Covenant 
should be strictly construed, 

The intention of the parties concerned has to be 
gathered from the documents as they stand, taking 
all the provisions contained in the same together, 
The real nature of a transaction must always be 
carefully looked into as the mere form of the in- 
strument is a very delusive guide, In construing 
documents which purport to impose liabilities of a 
very onerous nature on one party to the same, the 
covenant on which such liability is based must be 
strictly construed, and effect should be given to 
all the parts of the document. Satya CHARAN SRIMANI 
v. RAMKINKAR BANERJI Cal. 1001 
Construction—Lease— Document headed ‘agree- 

ment’—No vernacular word corresponding to ‘rent’ 

in body—Transferor in khas possession before 
transferring—Held, that the document was lease, 

Where, although the document is headed “an 
agreement" and although in the body of the said 
agreement no vernacular word is used which cor- 
responds to the word rent, and where the transferor 
who was in khas poreession from before, gave the 
exclusive right of khas possession to the transferee, 
the document isa lease Bır Bixram Kisyorr Ms. 
NIKYA BAHADUR v. AMANADDIN Cal, 235 
Construction—Meaning of words, if a question 

of fact. 

The construction of a document may involve 
two things, viz, the meaning of words and their 
legal effect The former is always a question of 
fact. Soman LAL v. ARYA Mren UDHAR SABHA, SIALKOT 

Lah. 677 
Consideration— Oral evidence to show that 
real consideration is settlement of doubtful rights 

— Admissibility. 

Consideration for a kabuliyat need not appear on 
its face. Oral evidence to show that the real con- 
sideration is a settlement of doubtful rights is ad- 
missible. Ray KRISHNA Prosan v. Baraponr Coan 
CONOERN, LTD Cal. 98 
Dharkhast Rules— Power to cancel grant—Rule 

imposing time limit— Whether applies to grants made 

before enuctment of rule—Rules of procedure—Re- 
trospective operation—Nature of—Grant, 

Where, at the time of the grant of a dharkhast by 
the Government there was no time limit under the 
rules for the exercise by the Government of its 
right to revoke or cancel the grant, but subsequently 
the rules were amended by a fixed period of three 
years for the same; 

Held, that the amendment was not retrospective in 
operation and could not be availed of by grantees 
whose grants had come into existence before the date 
of the amendment, as the power of revocation was 
vested right 

Held; further, that dharkhast rules are not purely 
processual in nature and even assuming that they 
are so, the rule that there is no presumption againat 
the retrospective operation in the case of rules of 
procedure can be properly applied only to rules Tegu- 

e 
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lating the procedure of Courts of law, and do not 

apply to dharkhast rules. Toge J. ABHoOY NAIDU v, 

SEORETARY or STATE FOR INDIA IN OouNGIL Mad. 1071 

Easement—Ancient lights—Dominant owner—Right 
to light—Measure of quantity of light to which he is 
entitled—Test to see if injunction should be issued 
to obstructor. 

The owner of the dominant tenement is entitled 
to the uninterrupted access through his ancient 
windows of a quantity of light, the measure of 
which is what is required for the ordinary pur- 
poses of inhabitancy or business of the tenement 
according to the ordinary notions of mankind. 
The question in such cases is whether the ob- 
struction complained of is a nuisance. If it is, 
then the party obstructing should be restrained by 
injunction, UMAR Havar Kaan v. MOHAMMAD ZAMAN 

Lah. 732 

——~——Light and air—Congested localities—Test of 
infringement— Granting of injunction-- Discretion 
of Court—Indian and English Law— Easements Act 

(V of 1882), s, 85—Specific Relief Act (I of 1877), 

ss. 55, 56 

In a congested locality in a town people cannot 
expect as much light and airas they would do in 
more open localities and the test to be applied where 
an action forinfringement of right to light and air 
by the erection ofa wall is brought is whether the 
quantity of light and air that would be left ifthe 
proposed wall is built would not be enough for the 
comfortable use and enjoyment of the plaintiff's 
house according tothe ordinary requirements of 
people who live in the locality 

The word ‘disturb’ in s. 35 ofthe Easements Act, 
means illegal obstruction, i. e., an obstruction in 
respect of which a suit would lie, and before an 
injunction is granted there must be proof of a civil 
wrong, in other words the alleged infringement must 
amount toa nuisance. It is not enough that the 
quantity of light and air has been diminished. 

Where the lower Court has refused to grant an 
injunction, its order cannot be set aside merely 
because the alleged disturbance umounts to a 
nuisance, as the granting ofinjunctionis a matter of 
discretion. 

Jn the matter of granting injunctions, the Law of 
India differs from the Law of England Courts in 
India are not concerned with the conduct of the 
defendants but with the question whether the 
invasion of the plaintiff's right is such that pecuniary 
compensation would not afford adequate relief. 
T. R. BHUSENAM v. O. UMAPATHI MUDALIAR Mad. 888 

- Prescription — Prescriptive right to use land 
as burial ground— Whether can be acquired. 

A prescriptive right to use land as burial ground by 
user of the same as such for even 100 years, openly, 
continuously, without interruptionas of right, as an 
easement by prescription, cannot be acquired or 
created, and by no stretch of language can the 
right to bury the dead ona plot of land be called an 
easement, implying that such user was for the benefi- 
cial enjoyment of land, The right to cremate dead 
bodies may very well be treated asa right of similar 
nature as the right to bury the dead, and such a 
right cannot be acquired asan easement by pres: 
cription, Land for use as a cremation ground can 
be acquired by dedication or by prescription, as a 
mode of acquisition or extinction of substantive or 
primary rights by a certain lapse of time. -JoazsH 
OHANDRA Roy v. NIRANJAN De Cal. 383 
Right of privacy—Right, if confined to any 
creed or race—Limitations to exercise of 





class, 
right. 
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Held, that the right. of privacy, based on social 
custom and parda system, is quite different from the 
right of privacy based on natural modesty and 
human morality, and that the latter is not confined 
to any class, creed, colour, or race, and it isthe 
birth-right of a human being and is sacred and 
should be observed, though the right should not. be 
exercised in an oppressive way. NIHAL OBAND v. 
Buacwan DEI All 683 
Easements Act :V of 1882), s. 4— Person seeking 

to establish right not owner of dominant tenement 

—Right to sueas occupier—Hasements Act (V of 

1882), s. 4. 

Even if a person seeking to establish - a right of — 
privacy is not the owner of the dominant tenement, 
he will have aright as an occupier to maintain the 
suit under s. 4, Easements Act. NIHAL CHAND v; 
BHAGWAN DEI 7 All. 683 
8.35. See Easement 888 
Election. Sze Bombay City Municipal Act, 1888, 

gs. 33, 34 (1) (2) 300 
English Sale of Goeds: Act of 1893, s. 14. -SBB 

Sale of goods 667 (b) 
Equlty—In absence of positive law or usage, private 

property cannot be attached. 

In the absence of any positive law or establish- 
ed local usage it is not permissible to confiscate 
or destroy private property either wholly or partially 
on general principles of equity and justice, ProkasH 





OHANDRA Sin V. ABDUL JABBAR Cal. 756 

Estoppel. 
Ser Civil Procedure Code, 1908, 5, 11 693 
Ser Contract Act, 1872, s. 151 591 
Ser Evidence Act, 1872, s. 116 ` 98 
Sge Family arrangement 798 
Sze Instalment 96. 
Ser Jurisdiction 584 
SER Practice 167 (b) 
Seg Res judicata 4 


Estoppel, whether a cause of action— Rule 
of evidence — Whether a pure question of law. 
Estoppel is not a causeof action. It is a rule 

of evidence which comes into operation if a state- 
ment has been made bya defendant with the in- 
tention that the plaintiff should azt upon the faith 
of that statement and the plaintiff does act upon 
the faith of such statement. The question of 
estoppel is not a pure question of law SuDHAMOYEE: 
Basu v. BHUJENDRA Nata Biswas Cal. 370 

No evidence to show intentional representation 
or omission— Estoppel, if made out, 

Where there is no evidence to show that there was 
any intentional representation or omission by the 
plaintiff which led the defendants transferees to change 
their position, the elements necessary to attract the 
application of s. 115, Evidence Act are altogether 
wanting. SHA-MSUNNISSA BIBI v. ALI ASGHAR 

Oudh 780 

Owner of property clothing third person with 
apparent ownership and right of disposition— 
-Property disposed of by third party—Transfer taken 
in good faith and for value—Estoppel, if operates. 
If the owner of property clothes a third person with 

the apparent ownership and right of disposition there- 
of, not merely by transferring it to him, but also by 
acknowledging that the transferee has paid him the 
consideration for it, he 1s estopped from asserting 
his title asagainsta person to whom such third 
party has disposed of the property and who took it 
in good faith and for value. If aman acknow- 
ledges that he has received the whole of the purchase 
money from the person to whom he transfers property 
he voluntarily arms the purchaser with the means 
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of dealing with the estate as the absolute legal 
and equitable owner free from every shadow of 
encumbrance or adverse equity, and he cannot be 
heard to say that he has not in fact received such 
purchase money. This principle is equally applic- 
able to a case in which the beneficial owner of 
the premises hes represented that someone else, 
being the owner thereof, has assigned them to a 
third person in consideration of a sum of money 
paid by the third person to and received by the 
alleged assignor. Li Tsr Sur ~v. Pone Tsoi CHING 
PC 794 

——-—-Patta describing status of grantor as raiyat 
at fixed rate and conferring heritable right on 

‘grantee—Patta accepted by representatives of grantor 

—Claim for rent based on patta—Whether they are 

estopped from treating heirs of grantee as trespassers, 

Where a patta described the status of the grantor 
as a raiyat at fixed rate and on that footing a 
heritable right was conferred on the grantee and the 
representatives of the grantor accepted the patta and 
based their claim for rent on it: 

Held, thatthey could not subsequently go back 
upon the grant and treat the heirs ofthe grantee as 
trespassers, RAIJADDI SHAIKH V. SARJAN Biswas 

joes Cal 611 
Person coming in possession under mortgagor 

—Whether estoppel from denying moritgagee’s title, 

Asa rule any person who comes into possession 
of the mortgaged property under the mortgagor is 
treated as being in privity with him and is estop- 
ped from denying the title ofthe mortgagee. BENGAL 
UoAL Oo. Lrp. v. SITA Ram OHATTERJEE Cal, 159 
Evidence, Sege Oriminal trial 22 








Appreciation—Statement of High’ Government 
Offictal—Must be treated as statement of other men— 
Court should not surrender its judgment to com- 
plainant, 

It is for the complainant to state the facts and for 
the Magistrate himself to appreciate the evidence 
and to make such deductions as he thinks 
proper, It is notforhim to surrender his discretion 
or his judgment tothe complainant. 

The statement of a High Government Officer must 
like the statements of other men, be subject to 
the infirmities of human nature, possibly to defecs, 
of recollection and observation; and a final apprecia- 
tion and judgment ofhis testimony could and should 
not be made until all the evidence ison the record 
and arguments have been heard. BAGOMAL v. EMPEROR 

Sind 687 

——~—— Defence — Good defence outside Court— 
Whether can be bad defence in Court. 

What is a good defence to a claim outside the 
Court cannot become a bad defence by bringing the 
defendant into Court. Cinna KUZHANDAI AMMAL 2, 
KUZHANDAI VEERASWAMI MUDALIAR Mad. 458 


———— Evidence of Indian witnesses on question of 
age—Value of. 

The evidence of Indian witnesses on questions of 
age is notoriously often very vague and unreliable 
and it will be unsafe to base a finding of physical 
incapacity on the part of the husband on such evi- 
dence. BHAGWAN BAKHSH SINGH v. Momgss BAKHSH 
SINGH P C 325 
—— Thak maps— Evidentiary value. 

Thak maps have been held to be good evidence of 
the state of things at the date of the Permanent Settle- 
ment in the absence of evidence to the contrary. 
Rag Krrsuna Prosan v. BARABONI Coan CONOERN, LTD 

Cal, 89 
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Evidence Act {lof 1872), 8. 3. See Penal Code, 
1860, s 494 855 
ss 10, 30-Scope of s. 10—Question as to 
whether maker of statement is dead or not is 

immaterial under s. 10. 

Under s. 10, Evidence Act, anything said, done or 
written by any conspirator in reference to the 
common intention of.the conspiracy after the time 
when such intention was first entertained by any 
conspirator is a relevant fact as against each of 
the persons believed to be so conspiring as well 
for the purposes of proving the existence of the 
conspiracy as for the purpose of showing that any 
such person wasa party to it, the question whether 
the person who made the statement is dead or alive 
does not affect the application of s. 10, SATDEO v. 
EMPEROR Oudh 919 
s. 30-— Must be strictly followed, 

Before apy statement made by one of the accused 
persons tried jointly with the others can be taken 
into consideration against such others, it must 
fulfiltwo conditions: (a! It must be a confession of 
guilt affecting himself equally with the others; and 
(b) it must be proved against these persons who are 
jointly tried with him, Section 30, Evidence Act 
introduces & departure from the ordinary rule relat- 
ing to the admissibility of evidence and must be 
strictly construed. Nawasv i MPEROR Lah. 381 
s 30—‘“Proved", meaning of. 

“Proved” in s. 30, Evidence Act, means proved 
before the prosecution case comes toan end, either 
proved in the course of the prosecution case or proved 














in some proceeding previous to the trial NawasB 
v. EMPEROR f Lah, 381 
— S 30—Retracted confession—Value of as 


against co-accused. 

Section 30, Evidence Act, is an exception to the 
general rule of English Law and the rule which pre- 
vailed in India before the passing of the Hvi- 
dence Act, 187%, that the confession of an accused 
person was only evidence against himself and could 
not be used against others, The weakness of the 
guarantee afforded by self-implication, and the 
dangerous and exceptional character of the evidence 
require that this section (8 31!) should be construed 
very strictly ; and where the guarantee afforded by 
self-implication is rendered nugatory by the con- 
fessing accused himself retracting his confession and 
denying the: truth of the statements made therein, 
then little or no reliance can be placed upon such 
a retracted confession so far as the co-accused are 
concerned. BaBoo SINGH v EMPEROR Oudh 875 
s. 32. Ssg Evidence Act, 1872, s. 90 780 
—-—- 8.32—Trial for robbery--Deceased getting 

wound during robbery—Wound remotely causing 

death— Statement by deceased as to circumstances 
of robbery made before death—Relevancy in trial 
for robbery 

In a trial for robbery, in which the deceased 
received the wound which remotely caused her 
death, her statement made before death, regarding 
the circumstances ofthe robbery, is relevant under 
s. 32(1), Evidence Act. Nea Ba Min v, Empsror 

Rang. 1032 

s. 33--Statement made in Mutation Court 
proceedings in which plaintiff and defendant were 
parties —Tests as to admissibility—Collector, if 
person authorised by law to take evidence— Procee- 
dings, if come under s. 193, U. P. Land Revenue 

Act (III of 1901). 

In order to decide whether a statement made by 
a person in the mutation Court in proceeding to 
which plaintiff and defendant were parties is admis- 
sible ornot, the question is notonly whether the 
proceeding before the Revenue Oourt was a jedicial 
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proceeding but also whether the Collector was not 
a person authorised by law to take such evidence. 
When the Collector is directed to make a summary 
enquiry and then pasa an orderas to who is the 
erson entitled to possession, the proceeding _ before 

im is certainly before an officer who is authorised by 
law to take evidence. To such a proceeding 8. 193 
of the U. P. Land Revenue Act would be applicable 
and persons who are summoned to attend the Court 
have to state the truth upon the subject respecting 
which they are examined and are called upon to 
make statements Consequently even, if the pro- 
ceeding be not strictly speaking a judicial pro- 
ceeding, the Collector is certainly a person authorised 
by law to take evidence, and therefore s 33 of 
the Evidence Act is applicable to the statement ofa 
person made in the proceeding. MAHENDRA SINGH v. 
Sankar DAYAL SINGH All, 903 
s, 34, SEB Legal Practitioner 561 
ss. 35, 79—Entries in Municipal Register of 

Births and Deaths— Admissibility in evidence— 

Copies of entries— Presumption of correciness— 

Entry not being in prescribed form—Defect, if 

renders entry inadmissible —U. P Municipalities 

Act (II of 19165, s 298 (2), cl. J (b); 

Under s. 35, Evidence Act, 'a Municipal Register of 
Births and Deaths kept under s. 298 (2), cl. J ib), 
U. P. Municipalities Act is admissible in evidence as 
it iskept by a public servant in the discharge of 
his duty. The correctness of the copies of the 
entries in the register is to be presumed under 
s. 19, Evidence Act, and a copy is therefore admissible. 
The fact that the copy shows that the entry is not 
exactly in the prescribed form. inasmuch as the 
name of the reporter and the signature of the record- 
ing officer are not given is immaterial and because of 
this defect the entry does not become inadmissible. 
ANWARI JAN v. BALDUA All, 190 
$,47—Statement in regard to partnership— 

Proof of. 

A statement in regard to partnership cannot be 
proved by a witness who merely says that the statement 
isin the handwriting of a certain person, A state- 
ment oral or written by a person not called as a 
witness comes under the general rule of hearsay. 
In the matter ef B, AN ADvooATE, GHAZIPUR 

All. 5618 B 

ss, 60, 157, 155—Statement of witness 
before trial, whether can be proved to contradict or 
corroborate his evidence—Criminal trial—Evidence. 

Where a witness gives evidence at the trial, his 
statement at the trial isthe only substantive evi- 
dence in the case, but if he has madea statement 
before the trial, either inconsistent or consistent 
with his statement at the trial, such statement 
may be proved to contradict or to corroborate his 
evidence at the trial, Miz RAHMAN v. EMPEROR 

Pesh. 890 
____§, 79. Sge Evidence Act, 1872, s. 35 190 
——— $8, 90, 32,115— Will—Original not produced 

—Presumption of fact as to genuineness, when can 

be made—Ancient documents—Dificulty of adducing 

direct evidence of execution—Presumption— State- 
ment in will by ancestor as to custom of exclusion of 
daughters— Value of—Admissibiliy in evidence— 

Custom of exclusion of daughter absolutely and of 

widows in presence of sons held proved. 

Although no presumption of law can be made under 
s. 90, Evidence Act, as regards the genuineness of a 
document the original of which has not been produced 
in Court yet the Court can make a presumption of 
fact about its genuinenessif such presumption is 
justified by the proved facts and circumstances of the 














INDIAN CASES 


[1935 


Evidence Act—contd. 


case. In the case of an ancient document the original - 
of which has been lost, it would be impossible to 
adduce any direct evidence of its execution and 
therefore for considerations of justice and equity it 
is necessary§ to invoke every legitimate presumption 
which can be reasonably raised upon the facts and 
circumstances of the particular case. 

Held, that there could be no better or stronger evi- 
dence about the existence of the custom of exclusion of 
daughters in the family than the admission of the 
ancestor in his will, and that the statement having 
been made before any controversy had arisen, it was 
admissible under s. 32, Evidence Act. . 

Held, further, that the customs of exclusion of 
daughters absolutely and of widows in the presence 
of sons were sufficiently established. SHAM3UNNI8SA 
BIBI V. ALI ASGHAR Oudh 780 

= s. 91—Contract in writing between A and B 

—Oral evidence to prove that O was also really a 

party — Admissibility. 

Where a contract in writing waa entered into 
between A and B aud A sought to prove by adducing 
oral evidence that the contract was in reality between 
him on the one part and B and C on the other and 
that C was also therefore liable on the contract: 

Held, that the evidence was admissible,  MUNISAMI 
NAIDU v, THANDVARAYA MUDALIAR Mad.1005 
——— s. 111—“‘Active confidence” interpretation of. 

The words “active confidence” in s. 111, Evidence 
Act, indicate that the relationship between the 
parties must be such that the one is bound to protect 
the interests of the other, But the words should, in 
order that the law may be really protective, receive a 
wider interpretation, BENOY KRISHNA SADHUKHAN V. 
PANOHANAN SADHUKHAN Cal. 133 
—s. 111—Donee in fiduciary relationship to 

donor— Good faith of transaction must be proved. 

Where a gift is executed to a person standing in a 
fiduciary relationship to the donor, the donee on the 
principle enunciated ins. 111, Evidence Act, is bound 
to establish the good faith of the transaction. The 
donee may prove that the donor had independent 
advice or that the fiduciary relation had ceased for 








so long that the donor was under no control or 
influence whatever. BENOY KRISHNA SADHUKHAN V. 
PaNOHANAN SADHUKHAN Cal. 133 

s 112. See Legitimacy 325 


s. 112—Access, meaning of — Physical 
incapacity to procreate, tf amounts to non-access. 
The wora ‘access' ins 112, means effective access, 

as is shown by the use of the words “ when he 

could have been begotten,” and physical incapacity 
to procreate, if established, amounts tO non-access 
within the meaning of s. 112. BHAGWAN BAKHSH SINGH 

v. MAHESH BAKHSH SINGH P.C 325 

—— s. 112 —Inference asto physical incapacity 
from standard in other countries— Whether proper. 
if the inding that the husband was 13 at the 

date of conception is accepted, in the absence of 

proof of non-access, the Court will hesitate to 
safely infer incapacity to procreate at that age 
from the sole fact that a work on medical jurispru- 
dence accepts as applicable to India, an authority's 
statement with reference to England where climatic 
conditions ate so different, that 14 is the earliest 
age at which procreative power has been recorded - 
BHAGWAN BakHsH SINGH V. MAHESH BAKH6H SINGH 
PC 325° 

5. 112—Nature: of proof required to brand 
child with illegitimacy on ground of physical 
incapacity to procreate—Age, questions as to. 

To brand achild born to a wife in lawful wed- 
lock with illegitimacy on the ground of physical 
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incapacity of the husband it would be necessary in the sworn testimony ofan accomplice or approver 
the first place to prove the precise age ofthe hus- to the retracted coafession of a confessing prisoner, 
band at the date of conception, and in the second and bymeansof the application of these rules im- 
place to negative the possibility of premature pliedly make that retracted confession substantive 
virility at that age owing to precocious develop- evidence against the persons accused along with the 
ment. BHAGWAN BAKHSH SINGH v. Manesa Baxasa confessing prisoner. BABOO SINGH V. EMPEROR 





Singa P C 325 Oudh 875 

5. 112 —Non-access in a case of child marriage s. 114, Illus. (c) Expl._—Hule laid down by, 

among Hindus —Consideration of customs and usages whether affected by 8. 118 of Negotiable Instrumenis 
—Relevancy of. Act—Scope of s. 114. 

In dealing with the question of non-accessin a Section 114, Evidence Act, was enacted in 1872, 


case of child marriage among Hindus much depends and then came the Negotiable Instruments Act 
on the question whether the case presented on either nine years later, What was merely permissible in 
side is reconcilable with the established customs 1872 was converted into a statutory obligation in 
and usages of Hindus as regards these child mar- 1881. It cannot be reasonably urged that when it’ 
riages: was enacted ins. 118, Negotiable Instruments Act,’ 
Held, that the defendants had sufficiently dis- that until the contrary was proved, it should be 
charged the onus of proving non-access and that presumed that every negotiable instrument was 
the plaintif was an illegitimate son. BHAGwWAN made or drawn for consideration and that every 
BAKHSH SINGH v, MAHESH BAKHSH SINGH P C325- suchinstrument, when it had been accepted, endorsed, 
8.113. Sre Evidence Act, 1872, s. 114 illus. (b) negotiated or transferred was accepted, endorsed, 
875 negotiated or transferred for consideration, it did 
S.114—State of things found toexist at not inany way affect the provisions of Illustra-' 
particular time—Presumption backwards, whether tion ic) to s. 114, Evidence Act. In these circum- 
exists. R stances it can be inferred from the later modifica- 
There is a presumption that a state of things tion of the rule laid down ia illustration (c) to 
found to exist at a particular point of timecontinues, 8s. 114, Evidence’ Act; that the subsequent altèra- 
but there is no rule of evidence by which one can tion was intended to replace the previous enactment. 
presume backwards. HEMENDRA Narta Roy v. Jnangs- Moreover, while illustration (e) to s, 114 is confined 
DRA PRASANNA Cal. 1101 to the acceptauce or endorsement of a bill of 
ss. 114 Illus. (b), 113—Accomplice —Pre- exchange, 8, 118, Negotiable Instruments Act, ap- 
sumption as to evidence of—Corroboration, necessity plies to the making or drawing of it also. 
of—Duty of Courtin considering requisite corro- All that the explanation to illustration (c) to 
boration, s. 114, Evidence Act lays down is that while 
Illustration (b) to s. 114 of the Evidence Act applying the maxim enacted in illustration (c), 
lays down that a Court may presume that an the Uourt shall duly consider the fact that the 
accomplice is unworthy of credit unless he is acceptorofabillof rxchange was completely under 
corroborated in material particulars. This illus- the money-lender’s influence. In other words, the 
tration is to be read along with s. 133 of the’ explanation merely sounds a warning that the rule 
Evidence Act, and neither rule is to beignoredin laiddownin illustration (c) was not intendsd in 
the exercise of judicial discretion, ‘the Legislature any way to override the general provisions of law” 
has laid it down as a maxim or rule of evidence resting that a contract entered into under undue influenca’ 











on human experience that an accomplice is unworthy was bad. Bannu Mat v. MUNSEHI Ram Lah. 61: 
of credit against an accused person, i. e., 80 far as his .————S.115, Sse Evidence Act, 1872, 8 90 780: 
testimony implicates an accused person, unless he is ————S.116. Sze Lease 98 

corroborated in material particulars in respect to that ————s.116—Hstoppel under—Nature of—Suit for 

person; it is the duty of the Oourt which in any rent alleging relation of landlord and tenant— 

particular case has to deal with an accomplice’s Plaintiff, if should set out his own title, 

testimony to coasider whether this raaxim applies to - Section 116, Evidence Act, deals with instances of 


exclude that testimony or not; in other words to con- estoppel by agreement based on permissive enjoyment. 
sider whether tha requisite corroboration is furnished The estoppel of a tenant is founded upon a contract 
by other evidence or facts proved in the case, though between him and his landlord. In suit for rentas in 
at the same time the Court may rightly inexceptional a suit for ejectment against a tenant where thé 
cases, notwithstanding the maxim, and in the absence relationship of landlord and tenant is alleged to ' 
of corroboration, give credit to the accomplice’s- exist, it is not necessary that the plaintiff should 
testimony against the accused, if it sees good reason get out his own title, and this is on the principle that ` 
for doing so upon grounds other than, so to speak, the the tenant is estopped from denying that his land- 
personel corroboration. Banoo SINGH v. EMPEROR lord who put him in possession of the land then had 
Oudh 875 title so to do or that his landlord from whom ‘he 
ss. 114, illus. (b), 113—Confirmation of accepted a leasa then had title to grant the leaseor ' 
accomplice as to circumstances of felony and as“ that the landlord to whom he paid rent then had 
to individuals charged— Distinction, title to receive the rents, Raz KRISHNA PRASAD v. 
There is a great difference between confirmation of BARaB NI OoaL Uonogen, LTD. Cal, 98° 
an accomplice asto the circumstances of the felony, s. 124 —Privilege in respect of Communica: 
and those which apply to the individuals charged. tions made in official confidence —Right to decide 





The former only show that the accomplic3 was present whether communication was made in official ' 
at the commission of the offenc:, but the others show ` confidence, whether rests with Court or officer 
that the prisoner was connected with it. “This -dis- concerned, A 

tinction ought always to be attended to. The con- When a public ofizer claims privilege in res- 


firmation required is a confirmation of the accomplice pect of a document under s. 124, Evidence act, it 
in some fact which goes to fixthe guilt on the 1s for the Court to decide whether the document 

articular person -charged, The Court should not for which the privilege is claimed falls within the 
legitimately apply rules of prudence which relate to section, thatis to say, whether it ig a commymica 
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tion made to a public cffzer in official confidence; 
and if the Court decides that the document is of 
the nature contemplated by the section, then the 
public officer is the sole judge as to whether by 
its disclosure public interests would suffer. 
VYTHILING PANDARA SANNADHI AVERGAL v. SEORETARY OF 
STATE FOR INDIA IN OOUNOIL Mad, 577 (a) 
ss. 126, 162—Omission to comply with for- 

mality of getting summons issued for production— 

Whether only trivial trregularity—Inherent jurisdic- 

tion of Court to call for production—Denial of 
_mukhtiar to produce, capable of explanation—Pro- 

duction made when finally. ordered—Held, action 
against mukhtiar need not be taken, 

The Court has inherent jurisdiction to call upon 
a person present in the Court room to produce a 
document which is in his possession at the time. 
When he is not present in the Court room, a 
summons has to be issued; but even that is not 
absolutely necessary for if the Court is of the opinion 
that the document may not be produced, a search 
warrant may be issued instead of a summons. The 
omission to comply with the formality of getting 
asummons issued, when the person is actually 
present in the Oourt room, isa trivial irregularity. 
A Court is, therefore, entitled to order the, com- 
plainant’s mukhtiar to produce any document and 
it is his duty to produce the document and then 
request the Court to consider his objection as to 
its production or admissibility. If the document 
is actually in his hands and he denies it, his denial 
would be a gross professional misconduct, it being 
a deliberate attempt to mislead and deceive the 
Gourt. The denial would not be in the nature 
of claiming a privileged protection, but a deliber- 
ately false statement with a view to mislead the 

ourt. 

Held, that as it appeared that a considerable time 
elapsed between the denial and the actual produc- 
tion of the document in Court, with the result that 
it might well have been that at the particular time 
when he was questioned whether the particular 
document was in his hands, the mukhtiar did not 
have that document in his hands and as when 
specifically ordered by the Oourt to produce 
it, he did produce it though under protest, no 
action need be taken on account of his failure to 
produce the document at the first opportunity, GANGA 
Ram v. HABIB ULLAH All, 524 
- ss. 126, 162—Production of documents in 
. possession of legal adviser—Rules relating to. 

Section 126, Evidence Act deals with disclosures 
of communications made in the course, and also 
for the purpose, of his employment as legal 
adviser and does not refer to the production of 
documents which are in the possession of a legal 
adviser but to stating the contents or conditions 
of any of the documents with which he has become 
acquainted in the course and for the purpose of his 
employment. The protection in s. 126 does not 
refer to the production of documents, as against 
which the client himself is not protected, The 
section dealing with the production ef evidence 
is s. 162 of the Evidence Act, under which 
a person summoned to produce a document shall, 
if it is in his possession or power, bring it to 
Court, notwithstanding any objection which there 
may be to its production or to its admissibility. 
It is for the Court to decide the validity of any 
objection to itsproduction or admissibility. A legal 
practitioner cannot validly object to the order of 
the Court to produce the document, at least, for the 
jnspection of the Court, before the Court decided 
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whether the objection to its production was or was 
not valid. These provisions apply in Civil cases 
also. Ganea Ram v HABIB ULLAH All, 524 
ss 126, 162—Frotection under s. 126— 
Whether available in criminal cases. 
In a criminal case even the protection under s. 126 
cannot be availed of, Garca Ram v. HABIB ULLAH 
All, 524 
ss. 157, 155. Sze Evidence Act, 1872, s. CO 
890 


- 5,162. Sre Evidence Act, 1872, s. 126 524 


—_— 5, 167—Jury trial—Trial by jury at High. 
Court Sessions—S., 167, if applies—Review— Powers 
under cl, 26— Letters Patent (Madras)—High Court, 
if can decide sufficiency of evidence. 

There is nothing in the Evidence Act to support 
the suggestion that s. 167, Evidence Act, has no appli- 
cation toa case tried bya jury at the High Court 
Criminal Sessions, On the contrary, the High Court 
in exercising its power of review under cl. 26, Letters 
Patent has full power to decide whether the evidence 
properly received at the trial is sufficient to sustain a 
conviction. RAMANUJA AYYANGAR V. EMPEROR 

Mad, 240 F B 


Executing Court—When can go behind decree— 
Final decree passed with jurisdiction—Court, if 
can investigate question whether application on 
which it was made was filed in time, 

An executing Court can only question such decrees 
as have been made without jurisdiction. Where the 
Court is seized of the case and competent to pass 
orders onthe application for final decree, the mere 
fact that he overlooked the bar of limitation or acted 
wrongly in not applying it would not make his order 
without jurisdiction. When the decree itself is not 
time-barred, the executing Court isnot entitled to go 
behind the decree and investigate the question whe- 
ther the application upon which it had been prepared 
was time-barred. HARLAL KAMTI V. JHARI SINGH 


Pat, 248 
Executlon. 
Ser Civil Procedure Code, 1808, O. XXI, r. 53 (6) 9 
0. 


Sea Civil Procedure Code, 1908, O. XXI, r. 97 








279 FB 
Sgr Limitation 494. 
Sze Res judicata 637 
Sze Temple offerings 812 


Application to set aside sale time-barred — 

Court, if can set it aside, . 

= Where an application to set aside a sale in - 
execution is barred by time, the Court has no 

jurisdiction to set aside the sale. MEHAR SINGH  v.° 

Lau Lah. 988 > 

Decree against dead person, if a nullity— . 

Objection, if can be raised in executing Court. 

A decree passed against a dead person is a nullity 
and this objection can be taken in the executing 
Court, Fira RADHA KISHAN-SOHAN Lar v. Firm 
BIHARI Lat-Asa NAND Lah. 212 
——— Judgment-debtor voluntarily absent— Court 

considering execution properly and impliedly 

holding decree capable of execution—Judgmeni= 
debtor, whether can subsequently raise objection that 
execution is barred by time. 

Where in execution proceedings the Court properly 
considers the question of execution on such material 
as it had tefore itin the voluntary absence of the 
judgment-debtor and holds by necessury implication 
that the application is maintainable and the decree 
capable of execution, the judgment-deblor cannot 
subsequently raise an objection that the execution 
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was barred by time, Firm Brean Das Bary Lab v. 
Firm BRIJ MOHAN-LAKEMI NARAIN Lah. 641 
Limitation — Res judicata - - Question of 
limitation adjudicated—Whether can be again 
raised. 

If thereis an adjudication on the question of 
‘limitation, either expressly or by necessary implica- 
tion that the earlier application for execution was 
in time, the judgment-debtor cannot raise that self- 
same question again, Bir BIKRAM KISHORE MANIKYA 
BAHADUR v. KHALILER RAHAMAN Cal 637 
Mortgage decree—Representatives of original 

attaching creditor sought to be impleaded— Right 

to be discharged from proceedings in execution of 
mortgage decree, 

The plaintiffs instituted a suit to enforcea mort- 
gage against the mortgagors and a large number of 
persons interested in the equity of redemption, one of 





, whom was H. The mortgaged property was, on the ° 


day of the institution of the suit, under attachment 

in execution of a money decree obtained by H and the 

appellants who belonged to a joint family. A pre- 

liminary decree in the mortgage suit was passed in 

March 1931 and a final decree in September of the 
same year. In the meanwhile, however, on Decem- 
ber 21, 1929, the property covered by the mortgage 
had been put up forsale in execution of the ap- 
pellants’ money decree and purchased by the ap- 
pellants. Two days after this purchase H had died. 
No steps were taken to bring on the record of the 
mortgage suit his representatives; but in March 1932, 
in execution of the final decree passed on the mort. 
gage suit, notice was served on the heirs of H. No 
appearance was made on their behalf and the exe- 
cution of the decree proceeded. A sale was even- 
tually held in execution of the decree, but that sale 
was set aside on the objection of the mortgagor. The 
decree-holder again applied for execution and on 

. this application tha appellants objected to being im- 
pleaded in the execution proceedings: 

Held, that the appellants should be discharged from 
the array of judgment-debtors in execution of the 
mortgage decree, Durar CHAND Ram v. KAMAKHYA 
NARAIN SINGH Pat. 1073 

Temporary Court established for one year 
and thereafter continued—Whether deprives it of 
its character as the Court which passed the decree. 
The mere fact that a temporary Court is esta- 

blished for one year and is thereafter continued, cannot 
deprive that Court of its character of the Court 
which passed the decree. If it is the Court which 
passed the decree then clearly execution must 
be had in that Oourt. The fact that that Court has 
become permanent is nota matter which is material 





to the point. RAMANATHAN OHBTTIAR v., MUTHAYYAN 
OBETTIAR Mad, 835 

, Explosives Act (IV of 1884),s.8. Sse Oriminal 
Procedure Code, 1898, s. 195 (1) (a) 932 


Factorles Act (Kll of 1911), ss. 22, 36, 41 (a), 
42—Enmploying several persons on Sunday— Whe- 
ther distinct offences—Violation of all conditions 
constitutes only one offence. 

Where on a Sunday four persons were employed 
inthe same part of a factory without giving 
notice to the Iaspector and without fixing a notice 
in the place mentioned in s. 36 of the Factories 
Act: 

Held, that there was only one offence and not 
four offences. The act which is prohibited in s. 22 
of the Factories Act consists in employing persons 
on Sunday without (a) giving them a compensation 
holiday and (b) giving „notice to the Inspector 
nd putting up a noticein the place mentioned in 
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s. 26. Even if a manager violates any one of the 
conditions he may be convicted, but if he violates 
all the three thereis still only one offence. In re 


KONKA VENKATARATNAM , Mad. 422 
False personation. Sze Registration Act, 1908, 

s. 82 (e) 155 (a) 
Family arrangement—Persons consenting and 


giving effect to it cannot afterwards repudiate it— 

Estoppel ’ 

When a family arrangement has been entered into 
or acquiesced in by all the persons interested in 
the family property, and has been carried into 
effect, then none of the persons who consented 
thereto may thereafter be heard to repudiate that 
arrangement or to setup thatit is not bindingin 
law. Ma Kyaw v, Daw Kye U Rang. 798 


Fatal Accidents Act (XII of 1855)—Plaint in suit 
— Particulars to be given. i 
The plaint in a suit under the Fatal Accidents 
Act should not only give full particulars of the 
person or persons for whom or on whose behalf the 
action is brought, but also particulars of the nature 
of the loss for which damages are claimed. GooLBAL 
MOTABHAI SHROFF v. PESTONJI CowassI BHANDARI 
Bom, 363 
——-s8.1, 2,3—‘‘Representative’, whether means 
executors and administrators — Cause of action in 
suits under Act—Loss means loss of pecuniary 
benefit—Considerations tobe taken in account, | 
In the absence of an executor or adminis- 
trator, the persons, for whose benefit a right 
of action is given by the Fatal Accidents Act, 
are to be deemed representatives of the deceased 
for the purpose of bringing a suit under the 
Act The word “representative” therefore does not 
mean only executorsor administrators, but includes 
all or any of the persons for whose benefit a suit can 
be brought under the Act, and the widows, sons and 
daughters are persons contemplated by the Act as 
being the persons by whom and for whose benefit [an 
action can be brought. The cause of action in such a 
case is the loss resulting to the plaintiffs from the 
death of the deceased, and loss means the loss of 
pecuniary benefit which the plaintifis would have got 
from the deceased if the latter had not died, e.g, 
his pecuniary savings from his income, his 
contributions to the family for maintenance and 
education, and the assistance that he would have 
continued to give for the maintenance of the family, 
all which are estimable in terms of money, The age 
of the deceased, his expectation of life, the condition 
of his health, and his habits are also matters to be 
considered. The action is one which is purely 
compensatory, and the plaintiffs are entitled to sue 
for compensation in respect of their reasonable 
expectation of the value of the services of the deceased 
which have been lost to them for ever. Goonpar 
MOTABHAI SHROFF v. PESTONJI Cowass1 BHANDARI 
Bom. 363 
First Information Report—Information to Police 
before investigation, when can be proved. i 
Though all the information given to the Police 
before investigation may amount to First Informa- 
tion Report, it is not correct to conclude that being 
First Information Reports, they could, therefore, 
necessarily be proved in evidence for all purposes. 
They can be proved because the person making them 
is a witness inthe case,and merely for the pur- 
pose of corroborating or contradicting the evidence 
of that particular person. But if the mere fact 
that these reports were made is Televan, such 
fact may be proved and that alsoif the contents 
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of thereports, apart from the truth thereof, are 
Televant, the contents may also be proved, even 
apart from the purpose of corroboration or contra- 
diction, Mir RAHMAN v EMPEROR Pesh. 890 
Forfeiture. Sez Landlord and tenant 962 
Fraud—Mortgage executed to defeat creditors—Surt 
` to enforce mortgsge—Defence that mortgage was a 
sham transaction, whether can be heard. 

‘Where in a suit to enforce a mortgage, it appeared 
that the mortgage-deed was executed with the object of 
defrauding a third person and that the mortgagee also 
was a party to the fraud : 

Held, that the mortgagor was not estopped from 
pleading that the mortgage wasasham transaction and 
not supported by consideration. Mursu K. R. A.R. 
P. L..ARUNAOHALAM CHETTIAR V. RANGASWAMI CHETTIAR 

Mad. 729 
Glft. Sez Hindu Law ` 207 
Goyernment of Indla Act, 1915 (5 & 6 Geo. V, 

c. 61), s. 96-B—Civil Services (Classification, 

Conirol and Appeal) Rules—Rule 55—Dismissal of 

civil servant not in accordance with r. 55—Suit for 

damages for wrongful dismissal—Civil Court, if can 
entertain it— Dismissal, whether an act of State— 

For assessing damages, whether Court can consider 

the grounds foractual dismissal—Held, that there 

was misconduct and proper punishment was the 
concern of authorities and not of Civil Court— 

One year's salary held tobe reasonable damages — 

Limitation Act (IX of 1908), Sch. I, Arts, ?, 115— 

Article applicable to such suit. 

The words, “subject to the provisions of thi Act and 
of rules, made thereunder” at the commencement of 
8. 96-B, Government of India Act," must be held 
to govern the whole section and thus the rules made 
under the section limit the power of the Orown to 
dismiss at pleasure That this is the intention 
is clear from the fact that cl. (4) confirmed 
.all existing rules while cl. (5) provided that where 
any such rule or provision was applicable to the 
cage of any person, the case shall not be dealt with 
in any manner lesa.favourable to him than that pro- 
vided by the rule or provision. 

A charge was framed againsta civil servant for 
furnishing untrue travelling allowance bills and he was 
called on to put in a written statement of his defence 
but he was not called upon tostate whether he 
desired to be heard in person, though in his covering 
letter with reference to his explanation regarding his 
T.A. bill the servant distinctly stated that he could 
prove whatever he had stated : 

Held, (i) that the case was one where the 
dismissal was for cause shown, and the suit was for 
damages for failure to make a proper enquiry ; it 
was not one for damages for dismissal without notice. 
There was thus a failure to comply with the provisions 
of r 55 of the Olassification Rules, and to that 
extent, the dismissal of the plaintiff was wrongful 
cand be had a cause of action which could be tried in 
the Civil Court; 

(ti) that the dismissal of a servant in the circum- 
stances could not be described ae act of State or So- 
vereignty; 7 

(444) thatit was not the dismissal itself which was 
wrongful but the manner of the enquiry leading to 
the dismissaland therefore in assessing damages in 
& case of this nature, the Court was compelled to con- 
sider whether there were good grounds for the actual 
dismissal; 

(iv) that the dismissal was not “an act done in 
pursuance of any enactment in force”, and, therefore, 
Art. 2, Limitation Act, would not apply. The suit 
was gne in reality for breach of contract; 
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(v) that there was ample cause for punishing the 
civil servant and as the degree of punishment rests 
entirely with the authorities, it is not the province 
of the Civil Court to express an opinion as to whe- 
ther his misconduct was suchas to warrant his 
dismissal or whether a lighter punishment would 
have sufficed ; . 

(vi) that in the cireamstances, one year's pay as 
damages was not an unreasonable amount, as owing 
to the failure of the authorities to adopt the pres- 
cribed procedure the: civil servant was encouraged 
‘to embark on litigation at a very considerable ex- 
pense and he was not entitled to any further damages 
in reepect ofthe pay he might have drawn in the 
future. GIRDHARI LAL v. SEORETARY OF STATE FoR INDIA 
IN CoUNcIL Lah. 1107 
——-s.107. Sza Chota Nagpur Tenancy Act, 

1908, s. 218 339 


———-s,107—Notification imposing such court- 
fees purported to be made under s. 107— Notification, 
whether illegal or a nullity. 

The fact that the notification which imposes court- 
fees on appeals from decreesof the original side 
ofthe High Oourt purports to be made pursuant 
to the provisions of s 107 (c), Government of India 
Act under which the High Court has no such power 
does not make the notification illegal or nullity; it 
is the operative part of the notification which matters, 
Tke operative part directs inter alia that a memo- 
randum .of appeal froma decree of the original side 
shall not be filed unless the specified court-fees 
has been paid. Where one finds an intention to 
effect a particular power the intention to exercise 
that power will be presumed unless a contrary 
intention is clearly manifest The Court, in issuing 
the notification undoubtedly intended to exercise 
the powers vested in it. The reference to s. 107, 
Government of India Act, may be unfortunate, but 
for the reasons indicated, it invalidates the opera- 
tive parts of the notification, Maune Ba Taaw v, M. 
S. V.M V. OHRTTYAR Rang. 1060 
——— s 107-Scope— Whether authorises High 

Court to impose court-fees on, appeals from 

original side decrees—Such powers are given under 

Letters Patent (Rang), cl. 35, 

Section 107, Government of India Act, does not 
authorise the Court to impose court-fees on appeals in 
cases dealt with by the Court in the exercise of 
its ordinary civil jurisdiction. The section only 
refers to Oourts which nre subordinate to the High 
Court. The Original Side of the High Court is not 
a subordinate Court; it is an integral part of the 
High Oourt itself. i 

But the High Court has power to regulate its pro- 
cedure by cl. 35, Letters Patent, which necessarily 
includes the imposition of fees and _ collection of 
them. Hence under these powers given by the 
Letters Patent, the High Court can impose such 
court-fees on appeals from decrees of Original Side of 
the High Court. MAUNGA Ba Tuawv.M S.V. M YV, 


QHETTYAR Rang. 1060 
Grant. 
See Dharkhast Rules 1071 
See Landlord and tenant 98 
Uonstruction—Grant to defendants long 


before Tenancy Act—Grantee authorised to settle 

all lands within certain boundary—Held, ona 

construction of the grant that defendants were 

not liable to ejectment. 

The defendants were granted a certain village 
long before the Agra Tenancy Act came into exist- 
ence. The document authorised the grantee to settle 
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or “ abad karo” all the lands that fell within cer- 
tain. specified boundaries and provided that the 
settling cultivator who brought the entire land under 
-cultivation would be considered a full or perma- 
Tent tenant, and that if he failed to settle all lands 
-and it remained uncultivated or waste, the Govern- 
.ment would have power to make over the village to 
-somebody else for purposes of settlement; but that 
if he .settled the whole, he would be entitled to it. 
The power to revoke the grant was reserved in case 
the grantee failed to bring the entire village under 
cultivation, There was no mention of a right of 
-ejectment in any other contingency: 
Held, that the defendants could not be treated 
-merely as tenants-at-will and the defendants had 
heritable rights as tenants liableto pay rent, but 
;not liable to ejectment at will. AMBA Darr SATTI V. 
-SECRETARY oF STATE All. 642 
Jagir—Meaning of—Continuance of jagir 
sanctioned by Government of India—Presumption of 


intention to confer proprietary right in soil, if 
arises. 
The word " jagir " isnot.a term of art. It might 


consist of the grant of revenue-free property, or it 
might consist of a mere grant of land revenue. 
‘The grant of jagir in Oudh was generally consider- 
ed to confer a proprietary right in the soil. When 
-therefore, the Government of India sanctioned the 
continuance ofthe jagirs it may be presumed that 
they intended to confer a proprietary right in the 
soil. SHAMS ARA Braam V. Faker JAHAN BEGAM 
Oudh 311 
sv Sanad—Grant by British Government—Held, 
that grant conveyed heritable and transferable estate 

—Pensions Act (XXIII of 1871), s. 4—Whether 

applies, 

A sanad granted by the British authorities to a 
Prince recited that it had been established that the 
Prince held the villages in rent-free tenure under 
the former Government, and that the Chief Com- 
missioner, under the authority of the Governor- 
General in Council, was pleased - to maintain the 
tenure in perpetuity, so long as there are lineal 
heirs, subject to certain conditions, One’ of the 
conditions was that the jagirdar and his heirs 
should strictly perform all the duties of land-hold- 
ers: 

Held, that the language of thesznad was incon- 
sistent with the view thatthe grant made by the 
British Government was merely an assignment of 
land-revenue, and was not a grant of revenue-free 
property, A mere assignee of the land-revenue could 
hardly be expected to perform the duties of a land- 
holder and it conveyed a heritable and trans- 
ferabie estate; that it did not amount to a pension 
and the provisions ofthe Pensions Act had no ap- 
plication. Sams Ara BEGAM v, Fakak Janan BEGAM 
; Oudk 311 
Guardian and Ward—Guardiin by Court —Lease 

of minor's land— Security bond in favour of minor 

hypothecating immovable property—Court, if can 
assign bond to minor on attaining majority— 

Registration, necessity of—Court breaking its own 

contract by acting inconsistently with rights of 

sureties—Sureties, if discharged—Contract Act (IX 

of 1872), 8. 139 

Where a Court obtained a security bond which 
hhypothecated immovable property to secure a 
proper disposal of money, due to minors, deposited 
with it, an assignment of the security bond in 
favour of the minors on their attaining majority 
in order to enable them to realise the money from 
tho surety need not be made by way of a regularly 

e 
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.made by an order passed by the 


Guardian and Ward —conceld. 


stamped and registered deed of sale, but may be 
Court and the 
assignee can sue on his own benefit. 

And where in the above case the Court breaks 
the contract by acting inconsistently with the 
rights of the sureties, the sureties are thereby dis- 
charged. Braawawn Das v. GHULAM MUHAMMAD 

Lah 1019 
Guardlans and Wards Act (Vlll of 1890), s. 

29 [b)—Contract entered into by Court for 

minor's benefit—S, 29 (b), if applies. 

Where the contract for the minor's benefit is 
made by the Court itselfand not by the guardian 
s 29 (b), Guardians and Wards Act, has no ap- 
plication. Buacwan Das v. GHULAM MUHAMMAD 

Lah. 1019 

$.34(e)—Order for maintenance of dependant 

of minor by District Judge—Nature of—Minor, 
if bound by it after attaining majority. 

Where an order is passed by the District Judge in 
respect of maintenance of a dependant of a minor 
whose guardian has been appointed, the order is one 
passed under s. 3416), Guardians and Wards Act, 
which is ofa temporary nature and is not binding 
when the minor attains majority. Mopawmap v. WAHAB 


JAN Pesh. 819 
Halal Memon—Saccession. Sez Hindu Law— 
Applicability 199 


Hindu Law—Adoptlon—Adoption by widow after 
co-parcenary has ceasedto exist—Whether can divest 
heir of last surviving co-parcener. 

When adoption is made by the widow of apre- 
deceased co-parcaner after the death of the last 
surviving co-parcener, no adoption, however well 
authorised, by the widow of such pre-deceased co- 
parcener can divest the heir ofthe last surviving 
co-parcener who succeeded to the full owner of the 
property as his heir, KASHI MALI v. Gopaupas Mar- 
WADI Nag. 84 
—— Anti-adoption agreements — Validity. 

The real ground on which anti-adoption agreements 
could be supported is custom, and such a custom 
has grown up in India and hasbeen recognized 
repeatedly by the Courts. HEMENDRA Nats Roy v, 
JNANENDRA PRASANNA Cal. 1101 


Joint family after death of last co- 
parcener going to separated brother—Widow of 
predeceased co parcenermaking adoption—Property 
if divested, 

Where, on the death of the last co-parcener in a 
joint Hindu family, the joint family pro perty vests in 
his brother who is separated from him andthe widow 





-of a predeceased co-parcener who is the sole surviving 


member of the family, subsequently makes an adoption . 


the adoption is valid but it does not divest the estate 
Jaready vested in the brother. SHANKAR VINAYAK 
Nigape v., RAMRAO SAHEBRAO NIGADE Bom. 697 
(Madras School) — Adoption of 
married man —Validzty of, in North Kanara— 

Transfer of North Kanara to Bombay Presidency 

for administrative purpose— Whether affects law on 

the point— Applicability of Hindu Law to Lingayats 

—Custom, 

According to the law of the Madras Presidency the 
adoption of a married man is invalid and. tbis 
law applied to North Kanara while it remained 
part of the Madras Presidency. The mere transfer 
of the North Kanara District to the Bombay Presi- 
dency for administrative purposes would ` not be 
sufficient to affect the persoral Jaw of residents in 
North Kanara unless and until it is shown in the 





< case of any resident there that he had ingended to 
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- change and had in fact changed his personal law, 
The ordinary Hindu Law is presumed to apply 
to Lingayats,except ingo faras it is shown that 
they have superseded it by their customs, RAJA 
. BCMASEKBARA ROYAL v. RAJA Sucutur MAHADEVA ROYAL 
P C1079 
--Adoptlon—Widow's authority to adopt, whe- 
ther extinguished by her first adopted son attaining 
competency before death, 

A Hindu widow's authority to adopt is not exting- 
uished by the mere fact that her first adopted son 
attained ceremonial competence before death; the 
power of adoption under the husband's authority 
is not exhausted at the death of the son first 
adopted by the widow, Sasanxa BHUSAN CHOWDHURY 
v. GorI BALLAV MONDAL Cal. 437 

Allenatlon—Gift by manager, when voidable 
by co-parceners—Strangers, whether can impugn it. 

The karta is authorised to make a gift ofa small 
pertion ofthe joint family property for religious 
purposes, without the consent of the other co-parce- 
ners and, under certain circumstances, even despite 
their objection. In such acase the giftis binding 
because of the pious object of the donationand its 
validity*is not dependent upon the consent of the 
other co-parceners or any benefit that they or the 
family as a whola might derive from it. Where, 
however, the gift is not for religious purposes, or 
consists of the whole or large portion of the joint 
family property, the transaction is voidable, but 
only at the instance ofthe other co-parceners. No 
` person who is a stranger to the family and does 

not possess a right to hovethe transaction defeated 

on other grounds (e. g., under s. 43, Transfer of 
_ Property Act), has a locus standi to intervene and 
impugn it merely because it was in excess of the 
authority; which the karta possessed to deal with it 
` for famil purposes. On this point there is no 
distinction between sales and mortgages on the one 
hand and gifta on the other. IMPERIAL BANK oF INDIA, 

JULLUNDUR v. Maya Devi Lah. 474 

—_—_—— Joint family—No nucleus of 

ancestral property ~Acquisition of house on personal 
loans and professional earning—Property is self- 
acquired cven assuming that superstructure is built 
with income from other properties—Gift of such 
property is validin law, 

‘Where there is noisubstantial nucleus of ‘“‘ances- 
tral” property, the income of which can be held to 
be “joint of father and son and a house is acquir- 
ed on the basis of personal loans and the professional 
earnings ofthe father, even assuming that the 

- superstructure is constructed, not with borrowed 
money or with the professional earnings but with 
the income of his other property, the house cannot 
be held tò be ancestral and the gift of it is perfectly 

valid in law, ImpeRraL BANK oF INDIA, JULLUNDUR vV. 

Maya DEVI Lah 474 

— —Manager- Alienation by manager is 

only voidable, 

The alienation by the manager of a joint Hindu 
family is not necessarily void butis only voidable 
if objection were taken to it by the other members 
<. of the family. IMPERIAL BANK oF INDIA, JULLUNDUR v. 
Maya Devi Lah. 474 
———— Manager, if can alienate tf he 
thinks it will be for benefit of family. 

The finding that the transaction was one which, at 

- the time when the mortgagors entered upon it was 

reasonably profitable and advantageous tothe family, 
will not justify the conclusion that the transaction 
was binding upon the members of the family. Ras 

Simon $ KISHAN Lan All, 66 
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— Allenatlon—Manager's rights—Transaction, 
when binding on members of joint Hindu family. 
The principle that a transaction entered into by 

the manager of a joint Hindu family to be binding on 

the other members need not be one which the 
manager iscompelled to enter intoas a defensive 
measure in order to protect the family property 
should not be extended too far. It must not be sup- 
posed that the managing member of a joint Hindu 
family is entitled to transfer the family property, 
merely because he thinksthat the transfer will be for 
the benefit of the family. Something more than that ia 
required to make the transaction binding upon the 
family. It must be-a transaction arising out of a 
situation of which no prudent person acting as manag- 
er could fail to take advantage. The manager is not 
entitled to speculate with the family property even 
if he does so in good faith believing that his conduct 
of affairs will ultimately be of advantage to the 

family, Ras SINH v. KISHAN LAL All. 66 

—— — — Widow legal necessity—Alienation by 
widow for marriage of daughter's daughter— 
Whether one for valid necessity. 

An alienation by a Hindu widow for meeting the 
expenses of the marriage of her daughter's daughter is 
one for a valid necessity and should be upheld. The 
position of a daughter and of the widow inmarrying 
a granddaughter of the deceased full owner is the 
same in principal; it is not by virtue of her own 
relationship to the girl whois being married that she 
has any power, but because she is fulfilling a legal or 
moral obligation which would have affected the 
deceased owner. Jar Rxm v. BHAGAT Ram Lah, 205 

Applicability—HalaiMemon of Kathiawar 
settled in Nadiad— Succession -- Hindu Law, whether 
applies, 

In matters of succession inheritance and wills, a 
Halai Memon from Kathiawar but settled in Nadiad 
is governed by Hindu Law. ADAMBHAI SALEMAHOMED 





v. HAJI ALLARAKHIA HAJI ISMAIL Bom, 199 
-—Debts. Sre Civil Procedure Code, 1908, 
8. F3 233 


Debts by manager or father for new 


.  business—Liability of minor cc-parceners, 


The fatber or any other manager of the joint 
family, both under the Mitakshara and the Daya- 
bbaga, bas no authority to impose the risk and 
liabilities of a new business started by him upon the 
minor co-parceners, Equally he cannot impose any 
such liability upon the adult members of the joint 
family. The separate property of any other member 
of the family is not liable forthe debts of such 
business, unless the adult member sought to be made 
liable has given his consent, express or implied, to 
the carrying on of that business, or the transaction 
out of which the liability arose has been subsequently 
ratified. Fira) MULCHAND HEMRAJ v. JATRAMDAS 
CHATURBHUS Bom. 911 


Son's liability — Nature of son's 
liability — Commercial debts of father, whether 
binding—Avyavaharika debts, 

The liability of the son is nota personal liability. 
Jt is limited to sons who arejoint with their father, 
and it is limited only to their interests in the co- 
parcenary property. It subsists so long as the liability 
of the father subsists. It would cease on the debt 
becoming time-barred against the father. It is not 
a joint ora joint and several liability in the sense 
in which those terms are understood in English Law. 
At the same time. a suit cannot be filed against the 
son alone, The liability arises from the obligations 
of religton and piety imposed upon the son unde 
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the Mitakshara Law to discharge the father's debts 
which are not illegal or immoral. 

The commercial debts of tha father which are 
valid and binding on him are debts to which the 
pious obligation of the son extends. 

A Hindu son is not under any liability for 
payment of his father’s debts which are of a character 
that fall within one or other of the exception 
recognized by the ancient Smritis. The limitation of 
the son’s liability for the father’s debt is based 
upon the text which saysthat the sons are not 
compellable to pay sumsdue by their father for 
spirituous liquors, for losses at play, for promises 
made without any consideration, cr under the 
influence of lust or of wrath, or sums for which he is 
surety or for an unpaid fins or an unpaid toll, or for 
any other debt which comes under the expression 
avyavahurika, 

It isa son's pious duty to pay out of ancestral 
property the debts of his father on account of a trade 
liability even though the trade might have been 
started bythe father, Firm Munoaanp HEMRAJ v. 
JAIRAMDAS OBATURBAUS Bom. 911 
——— Debts— Son's liability—Personal debts of 

father—Creditor, whether can proceed against son's 

interest in joint family property—Son not impleaded 
in swit—Subsequent suit for same debt, whether 
maintainable. 

Aslong as a Hindu father remains undivided, a 
creditor can proceed against the interest of the son 
in the joint family property for the persona! debts of 
the father which had not been contracted for an 
illegal or immoral purpose. A creditor can, during 
the father's lifetime, enforce his claim by a decree 
against the entire family property. A subsequent 
suit, however, can be maintained against the sons, if 
the sons have not beeh impleaded in the previoiis 
suit against the father, in respect of the same debt 
for which the father was held liable. Firm Mur- 
OHAND HEMRAJ v. JAIRAMDAS OHTTURBHUJ Bom. 911 
——— Son's liability—Son's liability to pay 

father’s debt, whether arises during father's lifetime, 

The liability to pay the debts-of the “father 
arises by virtue of the. pious and moral duty of ason 
under the Hindu Law to pay his father’s debts which 
are not tainted with illegality or immorality. It is a 
duty which arises even inthe father’s lifetime, and 
is incumbent not only on the son and the grandson 
butalso on the great grandson, and can be enforced. 
Firm MULOHAND HEMRAJ v. JAIRAMDAS CHATURBHOJ 

É Bom.. 911 
Glft—Mitakshara School— Father, if can gift 








away small portion of joint family immovable . 


‘property to daughter. 

Under Hindu Law, a father cannot’ make a gift 
of even a small portion of joint family immovable 
property to his daughter, who had looked after him 
in his old age and for whom hé had great love and 
affection, for her maintenance. JaINNAPPA MAHADEVAPPA 
KUDACHI v. Curmmava KRISHNAPPA Kocaari 

Bom, 207 
wife— Rights of 





— Guardianship — Minor 
guardianship, how to be enforced, 
Although a husband isthe guardian of his minor 

wife, he has noright to enforce his rights over’ his 

wife otherwise than by a suit in the Court, NANKU v. 

EMPEROR All. 183 

—Jdolnt famlly—Joint family of one male and 

females, whether can exist—Inference that every 
Hindu with wife and mother is member of joint 
family, whether can be drawn. : 

There can be a joint Hindu family con- 
Jaling of one male member and female 
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members who are entitled to maintenance, 
although that does not mean that every Hindu who 
possesses a wife and a mother is necessarily a 
member of a joint Hindu family. COMMISSIONER of 
Inooma Tax, BOMBAY v. OoMEDALLI l AKSHAIINARAYAN 
Bom 424 (b) 
Joint Family — One member engaged in 
business—Earnings, when remain separate — Pre- 
sumption—Oni s of proof. 

A member of a joint undivided family can make sepa- 
rate acquisition of property, and when such a member 
is engaged in business, unless it can be shown that the 
business grew from joint family property or that 
the earnings were blended with the joint family 
estate, they remain free and separate. ‘I'he onus of 
proving that such earnings are joint family property 
ison him who asserts it, ANANDRAM NAWALAAL v. 
RAJARAM MOTIRAM Sind 131 
— acts or 
intention to 
of property 





———— One member giving by 
declaration clear and unmistakable 
become separate—No actual division 

— Separation in status, if effected. 

A member of a joint family may effect a separation 
in status by giving a clearand unmistakable inti- 
mation by his acts or declarations of a fixed intention 
to become separate, even though he goes on living 
jointly with the other members of the family, and 
there isno division of property. 

Held, on evidence that the father of the plaintiff 
had sufficiently and unmistakably manifested hig 
intention 
RamasRay Prasan Cnoupgary v. RADHIKA Devi 

: PC 335 

~ ——— Presumption — Business by one 

member, whether can be presumed to be joint family 
business, ; 

Where the parties are Hindus, there is a 
presumption that they are.members of a joint and 
undivided Hindu family which isthe normal state of 
a Hindu family, and this presumption is strengthened 
when the relationship of the members is that of 
father and son. Thereis, however, no presumption in 
Hindu Law that a business carried on by a member 
of a joint family is joint family business, nor that all 
the other co-parceners are ` the partners of that 
member in that business, Fira MULOJAND HEMRAJ v. 
V AIRAMDAS OHATURBHUS Bom, 911 
Maintenance — Reduction of— Widow 
relinquishing rights—Agreement to pay maintenance 
—Reduction in letting value of agricultural property 
—Whether justifies reduction of rate of mainten- 
ance, 

‘Where in consideration of a Hindu widow's deed 


property, her 





to separate from therest ofthe family. - 


deceased husband's brothers have executed an agree- : 


ment in her favour binding themselves 
her asum annually as maintenance, so 
circumstances remain unaltered, 

will be paid at the rate agreed upon, 


to pay to 
long as the 
the maintenance 
but if by circum- 


` stances not arising out of the default of the holder 


of the property, the assets of it are gradually reduc- 
ed, so that they can, no longer, be reasonably called 
upon to pay the amount of mamtenance fixed, it ig 
open to the Court to reconsider the allowance and to re- 
adjust it according to the altered circumstances, The 
fact that the letting value of agricultural property 
has been greatly reduced is one which can be taken 
judicial notice of and justifies reduction of the 
allowance payable to the widow. Suro MANGAL SINGH 
v. BODHI KUAR Oudh 356 
7 Marrlage —Approved and unapproved forms 
—Tests, 


The distinctive feature of the Asura form of 
. : ~ e 


ivi 
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marriage is the giving of money or money's worth 
to the bride's father, for his benefit or as considera- 
tion for his giving the girl in marriage, KAILASANATH 
MUDALIAR v. PARASAKTHI VADIVANNI Mad. 845 
Partition—Presumption —Separation of one 
--— Presumption of separation of others, if arises. 
Although it may be conceded „that where one 
member has separated from the others, the presump- 
tion thatthe family is joint disappears, but no con- 
trary presumption arises that the other members 
have separated. Ray SINGH v. KispaNLat All. 66 
— Right of mother or grandmother to 
share on partition between sons or grandsons— 
Whether canbe considered as owner of such share 
until actual division—Rights of wife in such 
circumstancers _ 
According to the Mitakshara Law, the mother or 
the grandmother is entitled to a share when sons 


or grandsons divide the family estate between 
themselves, but she cannot be recognised as 
the owner of such share until the division 


is actually made as she has no pre-existing 
right in the estate except a right of maintenance. 
In this respect there is no difference between the 
rights of a wife and those ofa mother or grand- 
mother. PraTAPMULL AGAR WALLA v. DHANABATI BIBI 

PG 1080 
Whethef creates titlein person, without 

such document, in whom no interest existed, 

A partition canhot create an interest in favour of 
a person in whom, without such document, no interest 
previously existed atall, KASHI MALI v. GoPALDAS 
MARWADI Nag. 84 
Stridhanam —“Bide’s price" — Jewel present- 

ed by bridegroom's father to bride at betrothal in 

accordance with custom of ‘parisam' — Whether 
amounts to ‘bride price.’ 

Where in accordance with the custom of the 
community to whichthe parties belonged relating 
to ‘parisam’, a jewel was presented by the bride- 
groom's father and placed on the bride's neck at the 
time of the betrothal ceremony and the form or 
value of the jewel was not even the subject of a 
bargain but merely left to the pleasure of the 
bridegroom's father, this can, inno sense, be called 
‘bride's price’-as the texts clearly distinguish 
between payments to the father for his own benefit 
and payments to the bride, received by her kinsmen 
not for their own use, KAILAsANATH MUDALIAR v. 











PaRASAKTHI VADIVANNI Mad. 845 
Daughter's absolute ownership over 
income — Devolution — Madras Law — Widow— 


Rules of succession, 

Once it isestablished that certain property is the 
absolute property of a woman under her entire 
unfettered control, there ought to be only one rule 
of succession recognized in Madras, namely the rule 
of succession relating to stridhanam property, 

Whatever reason or justification--historical or 
sacredotal—may exist for looking with disfavour on 
a- widow's right to dispose of her surplus income or 
transmit them toa line of heirs different from her 
husband's, the same considerations need not be 
extended to. the case of a daughter and much less 
to a daughter inheriting her mother's sitridhana, The 
Hindu law-givers never looked with disfavour on the 
succession of a daughter or imposed upon her res« 
traints of abstinence oreven continence, as in the 
case of a Hindu widow. The Privy Council have no 
doubt held that the estate taken by a daughter as 
heir. to -her mother’s’ stridhana is not an “absolute 
estate” but the doctrine of “reverter" may well be 
limited fe the original estate and proved accretions 
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to it, Consequently, the daughter is the absolute 
owner of the income and the absolute owner of the 
income and after her death, there are two lines of 
divolution: one for the main estate and another for 
her personal property. KAILARANATH MUDALIAR v. 
“PARASAKTHI VADIVANNI Mad. 845 
——-—WlIdow—Accretion — Income from husbands 
estate—Death of widow intestate— Surplus from 
income, if- tobe treated as her absolute estate. 

Income from a widow’s husband's estate being her 
absolute property she does not lose her power of 
control even at her death but can deal with the 
accumulated income by her will, there is no reason 
for drawing the line at testamentary dispositions and 
refusing to reach the logical conclusion that even if 
she happens to die intestate, the surplus amount 
should betreated as “her absolute property” for 
purposes of devolution as well. KAILASANATH MUDALIAR 
v. PARASAKTHY VADIVANNI Mad. 845. 
——_ Alienation —Lease of property for 

99 years to secure for herself yearly sum and to dis- 
charge prior mortgage created not for necessity 
—Intention to spite reversioner—Suit for declaration- 
and possession by reversioner — Lessee'’s plea of 
estoppel on facts that he had put notice board 
showing that property was to be sublet and that 
reversioner had knowledge that constructions were 
to be buili—Held, reversionernot bound by lease and 
there was no estoppel but lessee should be compensated: 
for construction, 

A Hindu widow executed a lease for 99 years and . 
her motivesin so doing were merely to secure for 
herself a yearly sum of Rs. 100 as rent,and to deprive 

the reversioners of the property itselffor a period of 
99 years in lieu of alike amount yearly and possibly 
also for a further term of 99 years in lieu of rent 
at such rate as would be found to be the prevailing. 
rate at the term of the renewal and to satisfy a 
mortgage which was not supported by justifying - 
necessity. The  reversioner filed a suit for 
possession and declaration that the lease was not 
binding of him, The lessee raised the plea of 
estoppel on two facts namely, that there was a 
notice board put up on the property which showed 
that the land was to be sublet, and thatthe building. - 
was being openly constructed and the -plaintiffs had 
knowledge of such construction: 

Held, that the lease was not bindingon the 
reversioner and that in equity, the lessee should be 
compensated for improvements effected on land 
which were inseparable from land. 

Held, also that the facts relied by the defendant 
in support of his plea of estoppel, did not by 
themselves create any estoppel against the reversioner. 
MoHAMMAD Ati Kuan v Kanaan Hatpar Cal. 767 
— Alienation—The fact that money was ` 

spent for sradh may prove necessity. 

Though of course the transferee from a Hindú- 
widow is not bound to see to the application of the - 
loan, the fact that the money was in fact spent for 
sradh would go a long away to establish the truth -of 
the allegation as to necessity. MOHAMMAD ALI KHAN v. 
KANAILAL HALDAR Cal. 767 

= Alienation —“Benefit of estate," 

meaning of. : 
Obiter.—The expression “benefit of the estate” ag used 
with regard to circumstances justifying an alienation 
by a limited owner cannot be precisely defined, but 
it may be taken as including the preservations of tbe 
estate from extinction, its defence against hostile 
litigation, its protestion from inundation, and similar 
circumstances, Therefore, benefit, in which no idea. 
of protection or preservation but only an idea tg 
a 
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improve so as to increasé thë indorhe is included, within British India. SuBRAMANYAN OHETTIAR v. 
would not be sufficient by itseli to make the CoMMISSIONER OF INCOME Tax, MADRAS Mad. 787 
transaction binding on the reversioner, MOHAMMAD — Hindu undivided family—Death of father— 
ALT KHAN GD. KANAILAL HALDAR Cal 767 Business devolving on son by survivorship—Son, 





—WIll—Co-parcener alienating ancestral pro- 
perty— Alienation, whether voidable —Will o 
ancestral property, whether valid. 

A co-parcener governed by Hindu Law has power 
to sell or mortgage ancestral property under certain 
circumstances and an alienation made by him is only 
voidable, It may, therefore, be validated by the 
consent of the co-parceners concerned. A will of 
ancestral property, however, stands on a different 
footing. lt cannot be validated even with the con- 
sent of the co-parceners, the reason being ‘that a 
will speaks from the date of the testator’s death and 
the title of the co-parceners by survivorship vesting 
in them atthe moment of his death, there remains 
nothing upon which the will can operate. Firm 
Rapsa Ram-Asa Kam v. Ganca RAM Lah. 227 
Income Tax- Business expenditure—Expenditure 

incurred witha view-to resume business which has 

ceased to work—Whether  allowable—Deduction 
against profits from other Business—‘Carrying on 

Business, — Income Tax Act (X1 of 1922), s. 10 (2) 

(tx), 24, 

A company was formed for the purpose, inter 
alia, of searching for, winning, working and get- 
ting mice. In November, 192:, the production of 
mica was stopped owing to a cyclone. With a 
view to resume the production, the company did 
gome prospecting work in the year of account 
(1928-1929) keeping a reduced stat and incurred an 
expense of ks. 5,420 by way of salary, Wages ex- 
penses, depreciation, etc, ‘lhe income-tax authorities 
refused to deduct this amount from the profits of 
the company’s other business on the ground that 
as the business of mining mica was stopped in 
1927 and not resumed, the expenditure incurred 
was of capital nature and not one incurred in the 
carrying on of a business: 

Held, that, having regard to the circumstances of 
the present case, tne expenditure incurred by the 
company was incurred in the carrying oD of the 
mica business, and wus allowable as a deduction 
against the profits and gaius of the ussessee’s other 
businesses, even though thee was a periud of in- 
activity in the carrying on of the business and the 
business was not ın fact resumed after the expenses 
had been-incurred. 

The question whether the business was being 
carried on must depend in each case on its own facts 
and not on any general theory of law. GENERAL 
CORPORATION, LTD, V, (COMMISSIONER OF INOOME Tax, 
Maneras Mad. 834 S 8 
— Foreign remittance — Discharge of British 

Indian debt by hundi drawn on aaseusee’s business 

outside British India—Constructive remittance— 

Income Tax Act Al of 1922), 8 4. 

‘he agsessee carried on business at Tinnevelly in 
British India and ut Penang, outside British India. 
To discharge a debt of tne Tinneveliy shop he issued 
two hundies on his Penang shop and the Penang shop 
paid the amount to the creditor at Penang, The 
transactions were recordedin the Penang folio of the 
‘Ninnevelly books and the ‘Iinneveliy folio of the 
Penang books, The profits at Penang were also 
sufficient to cover the payment: 

Heid, on a reference by the Lommissioner of Income 
Tax, thatthe sum of money so paid at Penang should 
be treated as a remittance of foreign protite to British 
india and was assessable to ingome-tax under 8. 4 of 
the Income Tax Act, as come received by the assessee 
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whether liable to be assessed as ‘successor’ to business 

--Ineome Tax Act (XI of 1922), 8. 26 (2)— 

“Succession”, meaning of—Hindu and his wife 

whether can constitute a “Hindu undivided family, 

The word “succession” as used in 3, 26 (2) of the 
Indian Income Tax Act connotes a transfer of 
ownership and the person who succeeds another 
must have by such succession become the owner of 
the business which his predecessor was carrying 
on and which he, after the succession, carried on in 
such capacity. Oonsequently, there is no ‘succession’ 
within the meaning of s. 26 (2) where the business 
of a joint Hindu family devolves on 8 co-parce- 
ner by survivorship under Hindu Law. 

A and his son B constituted a Hindu undivided 
family. A died after filing a return but before 
assessment andthe family business devolved on RB 
by survivorship: 

Held, that Bdid not ‘succeed’ to the business 
within the meaning of s. 23 (2) of the Income Tax 
Act and B was not liable to be assessed under 
8,26 (2). 

Quaere:—Whether B and his wife constituted a 
“Bindu undivided family” or whether B was liable 
to be assessed as an individual. Jupupy Kzsava Rao 
4. COMMISSIONER oF INCOME Tax, MADRAS 


Mad.8408B 
Income Tax Act (XI of 1922,8. 4. Szz income 
Tax 787 SB 





s. 4—Determination of piaceof accrual of 
profits from foreign contracts—Fact that principal 
contracting and using skill residesin Bombay, 
whether material—Profits, whether accrue in India 
—Scope of Act—Incomes earned by business in 
India—Cases under Indian Act—Cases under 
English Act, if should be  referred—“ Accruing,” 
“ arising `° and “ receiving “—Scope of. 

The fact that the contracts are entered into by 
reason of instructions received from Bombay on 
behalf of a principal in Bombay does not affect the 
place where the profits accrue or arise; it only 
affects the title to the profits when made. The fact 
that profits arising under contracts made abroad 
depend on the exercise in Bombay of knowledge, 
skill and judgment on the part of the assessee and 
upon instructions emanating from Bombay, does 
SA mean that the profits accrued or arose in British 
India. 

The words “accruing or arising” extend 
scope of the tax to income which may not be re- 
ceived in British India, and if moneys are earned 
by carrying ona business by exercising a profession 
in British India, liability to tax cannot be avoided 
by arranging that the moneys are to be paid outside 
British ‘India, ‘rhe question to be determined in 
this connection is the place where the profits accrue 
or arise, and not the place where the business iu 
which the profits areearned is carried on, or where 
the assessee resides and this point renders autho- 
rities on the English Act irrelevant, since the 
English Act does not deal with the place where 
profits accrue or arise. 

Tnere is a distinction between the terms “ accru- 
ing ” or “ arising ” and “receiving ” in British India, 
and the terms “ accruing ™ or“ arising" must con- 
note something more than the expression “ receiv- 


the 


ed.” (UOMMISSIONER oF Income Tax, BOMBAY v. UnUNI- 

DAL B MERTA Les Bom, 413 ° 

——s, 10 (2) (vi)—“Original cost thereof to the 
e 
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assessee," construction of— Cost to be considered for 

allowance for depreciation—Whether means original 

cost to assessee or. to assessee's predecessors— 

“ Assessee,” meaning of. 7 

There is no ambiguity in the provisions of s. 10 
(2) (i), Income Tax Act, and the ordinary and 
natural meaning of the words used must be taken as 
the proper construction. The words " the original 
cost thereof to the assessee " do not refer to the 
original company; nor do the words mean“ the 
original costs thereof to the asseseee for the time 
being ” or “ the original cost thereof to the assessee 
at the timeof the original cost,” as both the above- 
mentioned constructions involve the insertion in the 
sub-section of words which are not to be found 
therein, and arenot in the least necessary for an 
intelligible construction thereof. 3 

The. sub-section provides for the allowance in res- 
pect of depreciation of buildings and machinery, 
which are the property of the assessee, to the extent 
of the percentage prescribed on the original cost 
thereof to the assessee. The word “ assessee " ig 
used in the sub-section in two places; firstly with 
regard to the ownership of the Property and secondly 
with regard tothe original cost thereof. Inthe or- 
dinary and natural meaning ofthe sub-section the 
word. “ assessee " used in the two connections must 
refer to the same Person, and that person ishe who 
owns the property in question and who is being 
assessed and the depreciation isto be based on the 
original cost of such Property to such person, The 
word means the person by whom the income-tax ig 
payable, |. Consequently, the cost which is to be con- 
sidered for the purpose of the allowance for depre- 
ciation must be the original cost to the person by 
whom the income-tax is‘ payable, 

Held, that the assessee company which succeeded 
tq the business of five companies was entitled under 
8 1i: (2) (vi) of the Act to depreciation allowance 
on the assets taken over from the five predecessor 
companies calculated on the value at which those 
assets were taken over by the company from the 
predecessor companies, and not upon the original 


cost of those assets to such predecessor com- 
panies. OomMIssionzR OF IncoME Tax, MADRAS v, 
BUOKINGHAM: & CARNATIC COMPANY, LTD, MADRAS 

A PCS545 
5. 10 (2) (ix). See Income Tax 834 





SS, 22 (2), 23 (4, —Eniries of profit shown 
as. “about Hs "—Held, return not correctly filed 
and -lncome-tax Authority may proceed under 

8,238.44). 

Where. the assessee makes a return in 
ed iorm and under head 5, shows the profits or 
income as “about Ks “ ana none of the details 
required under note 5 are given the Income-tax 
Auvhorides can treat the return as no return at all and 
ultimately make the assessment under 8, 23 (4), Income 
Tax Act, particularly when the assessee does not 
declare the period to which the income declared 
relates, CoMMIcSIONER oF INCOME Tax, PUNJAB, Detar 
XN. MW, F. PROVINOES, LAHOKE v. LAL MUHAMMAD- 
SARDAR -MUHAMMAD Lah. 646 

8.24. SEE Income Tax 834 
- S. 24-B, aS amended in 1933. S, zap 
if retrospective, 4 

it was not intended, that s. 
Act, suoula be letrospective, 
5. 24-6 introduced py the Amendment Act ap 
lO cases ln Which death took place, later t 
hight ot september 10, 1: 34, OOMMISSIONER CF INComME 
‘Lax, BOMBAY v. DARABSHA NASARWANJI MERTA 


‘Bom. 41 


the prescrib- 
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ss, 24-B (2; (3), 34, as amended In 
1933—Person dying before making return—Estate 
of deceased assessed under s 24-B (2), (3)—S. 34, if 
can be introduced, 

Obiter.—Where a person dies before making any 
return and then his estate is assessed either under 
sub-s, (2) or sub-s (3), s 24-B, Income Tax Act. 
there is no occasion tointroduce the provisions of 
8. 31 of the Act because the estate has not escaped 
assessment, but has been assessed under the Amend- 
ment Act; it was a case of non assessment but 
the assessee had done nothing to escape assess- 
ment COMMISSIONER OF INCOME Tax, BOMBAY 9, 
DARABSHA NASARWANJI MEHTA Bom. 41. 
~§. 26 (2). Ser Income Tax 840 








SS, 42 (1), 6, 9—Assessee borrowing money 
jJrom non-resident foreigner- Agreement to repay 
outside British India — No business connection— 
Assessee, if agent of non-resident foreigner. 

The assessee company borrowed a sum of Rs. £0 
lakhs from the Nizam of Hyderabad at a certain rate 
of interest. The principal and interest were payable 
at Hyderabad. ‘The company paid a sum of Re. 3 
lakhs and odd during the year of assessment to the 
agents of the Nizam : 

Held (i) that Nizam had at no time any interest 
direct or indirect in the company and that there was 
no evidence of a course of dealing between the parties 
such as might fairly be described as a business con- 
nection previously subsisting between them; 

(ii) that the Nizam invested some surplus capital 
in making a loan to the Tespondent company 
taking security therefor and that the company , 
doubtless used the borrowed money in connection 
with their own business are not facts which bring the 
Nizam any nearer to being a person who has a, 
business connection in British India and the 
circumstances that the repayments of the loan are 
contemplated to extend over a period of five years, 
and that the interest would be payable from time to 
time during this period, was equally ineffective to 
bring the case within the words of sub-e. (1) of 8, 42; 

(iii) that the company could not be deemed to be 
an agent of the Nizam and made liable as assessee in 
respect of these monies. COMMISSIONER oF Income 





Tax Bompay PRESIDENCY & ADEN v. CURRIMBHOY 
BBRAHIM & Sons | IMITED PC 555 
SS. 42 (1), 6, 9~Business connection,” 
“property”, meanings of. | 
The phrase “ business connection” in s. 42 (1), 


Income Tax Act, is different from, though doubtless 
not unrelated to, the word “business” of which there 
isa definition in the Act. The word ‘property’ when 
used ins,6to describe a head of income isnot 
defined by the statute, but by s.9,itis provided that 
under this head tax shall be payable in respect of the 
bona fide annual value of property consisting of any 
buildings or lands appertaining thereto, The word 
“property” as it occurs in the sub-s, (1) of s 42 
cannot be givenso special a colour, but is used as an 
ordinary English word to be taken in its usual 
signification subject to the context provided by the 
rest of the sub section There is nothing in the 
sub-section toexclude from its scope any of the six 
classes of income mentioned ins. 6of the Act. 
COMMISSIONER or | NGOME Tax, BOMBAY PRESIDENOY & 
ADEN v CURRIMBnoy ĒBRAHIM & Sons, LIMITED 

ae PG 555 
~ 88. 42 (1), 6, 9—Property, if means some- 
thing tangible — Whether confined to immovable 
Property or buildings or lands appertaining thereto 
— Property in British I ndia’, implications of, | 


\ 
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The word ‘property’ as used in s 42, sub s. (1), 
means something tangible. But itis not confined to 
immovable property or to buildings or lands ap- 
pertaining thereto The phrase “property in British 
India” implies that the property is to be situated in 
British India. No doubt for purposes of administra- 
tion or succession, or for purposes of jurisdiction to 
attach a debt, a chose inaction is treated notionally 
as situated ina particular country or district. The 
statute, however, does not intend to import questions 
of this character as the test whether income which 
does not accrue within British India shall be deemed 
so to accrue. The phrase is to be taken literally and 
simply. It is applicable for example, in a case where 
furniture situated in British India has been hired 
under-an agreement whereby the hireis payable 
outside British India 

A company as mere debtors to a non resident 
paying him outside British India monies which are 
not assessable to Indian Income-tax at ell cannot be 
made liablefor the income-tax due onthe non- 
resident's house property in Bombay with which they 
have no concern, and this notwithstanding that tax 
had hitherto been duly assessed upon and paid by the 
person managing the property on behalf of the non- 
resident. COMMISSIONER oF INcomE Tax, BOMBAY 
PRESIDENOY & ADEN v. OURRIMBHOY EBRAHIM & Sons, 
1 IMITED PC 555 
—$. 55—Reference to Hindu joint family— 

Whether means co-parceners. 

The Income Tax Act, dealing as it does with 
property, when it refers to a Hindu undivided family, 
does not meanto denote the co-parceners, that is 
to say, male members of the family in whom the 
family property is vested. OomMIsstuNer OF INCOME 
Tax, BOMBAY v. GoMEDALLI LAKSHMINARAYAN 

Bom. 424 (b) 

——— 8.66(5) as amended in 1933—High 

Court's power to amend questions asked by Com- 

missioner, 

Per Sen, J.—The High Oourt has power under 
s. 66 (5) to amend questions asked by the Commis- 
sioner, and after raising the real question to answer 
it, COMMISSIONER oF INCoME Tax, BomBay v. DARABSHA 

< NASARWANJI MRETA Bom 41 

InJunctlon—Joint owners — Original ownership not 

known—Joint possessory title proved—One should 

not interfere with lawful user by other. 

Where it is not possible to come to a definite 
conclusion as to the original ownership of the plot 
which is “shrouded in long past” but both parties 
had a joint possessory title in it, having been using it 
for a yery long time, neither of them hasa right to 





interfere with the other's lawful user of it. ILAM DIN 
v. DASONDHI Lah. 861 
Insolvency, 
Sez Provincial Insolvency Act, 1920, s. 39 865 
Ses Provident Fund 144 


Act of. Szz Presidency Towns Insolvency 

Act, 1934, 8 9.g: 1055 
————Act of—Suspension of payment, notice of— 
False denial of debt due to particular creditor, 

- whether notice of suspension of payment generally. 
Notice of suspension of payment means a declara- 
tion by the debtor that he doesnot intend to pay 
any of his debts, not that he does notintendto pay 
the debt of one particular creditor. Furthermore, the 
indebtedness must be admitted, and the notice must 
bea specific and deliberate act onthe part of the 
debtor from which his inability or refusal to pay his 
debts generally can be plainly inferred. A false 
denial of the debt due to one particular creditor is 
not and cannot be construed as, a notice of suspen- 
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sion of payment of debts generally. Ma News Sine 
v. Ko Po Ata Rang. 749: 
Book debts of insolvents —V alue of. 

A Judge sitting, in the exercise of the insolvency 
jurisdiction of the High Court cannot close his eyes 
tothe common experience as to the nebulous 
character of old book debts of the debtor, In the 
matter of M. V. R. VeLuswamy THEVOR Rang 217 

Petition for adjudication on ground of 
fraudulent transfer — Facts regarding debtor's 
resources--Case, whether canbe implemented with 
debtor's evidence. = 

Inthe casés where a creditor files a petition for 
adjudication ofa debtor on the ground that he has 
made a fraudulent transfer of a substantial portion 
of his assets it is in the first place the duty of 
the petitioner to put the Court in possession of 
facts showing what the debtor's resources really are, 
It may bethat this can be effected by the various 
processes of discovery before trial; orit may be 
necessary to search out the facts and fortify them 
with evidence, It isnot sufficient merely to present 
the transfer to the Court, and to ask it to make an 
assumption unsupported by evidence 

In insolvency proceedings by creditors, the 
Court is entitled to implement the creditor's case 
with evidence furnished by the debtor himself. In 
the matter of M. V. R. Vetuswamy TuEvor Rang 217 

Property purchased by insolvent in another's 
name afew days before applying to be adjudicated 
insolvent—Transaction found to be to defraud 
creditors — Whether can be setaside by Court— 

Provincial Insolvency Act (V of 1920), s, 53, if 

applies. 

Where a person, a few days before applying to 
be adjudicated as an insolvent, purchased a pro- 
perty in another person’s name and it was proved 
that the real purchaser was the insolvent and 
another's name was merely inserted in the sale-deed 
in order to defeat creditors: 

Held, that the case was not one within the 
purview of s, 53, Provincial Insolvency Act, because 
the allegation here was not that the insolvent had 
transferred property, but thatthe insolvent acquir- 
ed certain property before his insolvency, but 
acquired it in the name of somebody else, but 


the Court could, on being satisied as to the 
fraudulent nature of the transaction, set it 
aside. O. M. OHIENE v. KISHUN PRASAD] All. 616 


Value of insolvent’s property—Testto judge. 

In judging the value of the insolvent’s property, 
the market value of the property is the test to be kept 
in view and not its produce Ganea DHOR v. SEHER 
Kuan Pesh 529 
Instalment bond—The whole amount becoming 

exigible —Acceptance of overdue amounts of instal- 

ments—When amounts to waiver 

It is a fundamental proposition of law that pay- 
ment and acceptance of overdue instalments cannot 
by themselves prove waiver. Estoppeland waiver 
in such a matter are questions of conduct, and must 
necessarily be determined on the particular circum- 
stances of each case. TuKARAMAPPA v. LAXMANAPPA 

é Nag. 96 

Interest — Plaintiffs not withdrawing deposit though 

competent to do so by furnishing securtty —Interest, 
if can be allowed. 

Where the plaintiff could have withdrawn the 
money deposited by the defendant. immediately 
after it was deposited, by giving security, then 
interest should not be charged for the period 
during which the money lies in deposit. Panprerz 
SATYANANDAN V., PARAMKUSAM MANGAYYA Mad, 843 

e 
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interpretation of Statutes — Alteration of law 

‘should not be presumed. 

It must always be presumed that the Legislature 
does not intend to make any alteration in the law 
beyond what it explicitly declares either in express 
termé or by necessary implication or in other words 
beyond the immediate Scope and object of the statute, 
In all general matters beyond the law remains undis- 
turbed, HAYATUDDIN v RAHIMAN Sind 427 


Enactment constituting Iccal bodies —Con- 
struction 
While full effect is to be givento the purport of 
the provisions in enactments constituting local bodies 
such as District Boards, the language of such enact- 
ments is not to be stretched to cover attempts made 
to interfere in any way with the exercise of the ordi- 


nary rights of citizens. AMBA PRAfAD MOHRSEWARI 
Vv. JUGAL KISHORE All 790 


Illustrations to sections— Whether 
generality of section, 
The illustration to a section does not limit the 
generality of the section to which it is appended. 
It is what it purports to be—and illustration; a 








limit 


simple statement of factsto which the section 
itself has got to be applied. V.E. A Ounartyar 
Frew v. Skin Hraune Rang 1038 


———. — Marginal notes—Whether can be relied in 
deciding effect of section. 
Itis not necessary, to rely merely on the marginal 
note in deciding the effect of the section. MAUNG 
Ba Tuaw v. M. S, V. M. V. CHETTYAR Rang. 1060 


—-——Modification of language of statute to meet 
intention of legislature— Redundant words can be 
dropped if they lead to absurd results, 

Per Thom, J. -It is the duty of the Court to do 
full justice to each and every word appearing ina 
statutory enactment. The Court, however, should 
not shut its eyes to the facts. Ttis common know- 
ledge that draftsmen are sometimes careless and 
slovenly and tbat their draftmanship results in an 
enactment which is unintelligible or, if intelligible, 
is absurd. Where this is so, there is no reason why 
the Court should diligently endeavour to spell out a 
meaning where there is no meaning or to solemnly 
affirm that the Legislature deliberately placed impri- 
mature on an absurd enactment No doubt, general- 
ly, full justice must be done to the word of a 
statutory enactment, but if the result of that ia to do 
leas than justice to the intelligence of the Legislature 
it isthe duty of the Court to ignore the words which 
have the effect of making the enactment an absurd one, 
It is permissible to read out words which are re- 
dundant or which lead to an absurd result and to 
refuse to givethem an interpretation which would 
have the result of defeating the Plain intention of 
the statute. UDEYPAL SINGH v. LAKSHMI CHAND 

| , h All. 387FB 

= E and Er of statute clear— 
afiman's want of skill and ignora e 4) 
whether nullifies it. cocaine ek lai, 

Where the main object and intention of a statute 
are clear, the drafteman’s want of skill or ignor- 
ance of law, shall not, except in the case of neces- 
sity or the absolute impracticability of the language 
used reduce the statute to a nullity. Maune Ba 
Taw v. M.S. V. M. V, OBETTYAR Rang. 1060 

~Preambles and recitals, whether control 
operative part. 

Preambles and recitals in statue do not control 
the operative parts of the statutes if the operative 
perts are clear and unambiguous Mauna Ba Traw 
v. M. S. V. M. V. CHETTYAR Rang 1060 

Reference to another statute, if can be made, 
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It is not always safe to interpret a particular 
statute with reference to provisions contained in 
another statute. Kameswar SINGH v. Kunapa PRASAD 
Sanu Cal 1070 
———— Retrospective effect— Law existing at 

commencement of suit must decide rights. 

The law asit existed when the action was com- 
menced, must decide the rights of the parties unless 
the legislature expresses a clear intention to vary the 
relation of litigant parties to each other. DURGAPADA 
KARMAKAR v NRISINGHA CHANDRA Cal. 20 

Taxing Act—Interpretation of. 

The principle which must always be applied in 
construing a taxing Act is that the Government 
must show thatthe taxsought to be recovered has 
been imposed in language which admits of no reason- 
able doubt. COMMISSIONER oF INCOME Tax, Bompay v 
BARABSHA NASARWANJI MEHTA Bom. 41 
———— Taxing statute —Language of Act should not 

be strained against subject. 

When construing a taxing statute, the principle 
that the subject is not to be taxed unless the langu- 
age of the statute clearly imposes the obligation 


should be followed. COMMIESIONER oF INCOME Tax, 
BOMBAY v CHUNILAL MERTA Bom, 413 
————Use of words judicially interpreted— 


Inference. 

lt isa well-known principle of construction that 
wherethe legislature uses in an Act a legal term 
which has received judicial interpretation it must be 
assumed that the term is usedin the sense in which 
it has been judiciallyinterpreted KANNIAPPA MUDALIAR 
V, SECRETARY oF STATE Mad, 13 
———— Words having more than on meaning—Inter- 

pretation 

When a word has more than one meaning, the 
best criterion for determining its precise meaning 
is to be found in the context in which it is used. 
BEORETARY or Stare v Kaan OHAND Ram laL Lah, 72 


Joint tort-feasors. See Contribution 507 
Joint trial. Sze Criminal Procedure Code, 1898, 
s 235 57 
Judgment. See Practice 191 
Jurisdiction. 
Ses Agra Tenancy Act, 1926, ss. 230,121 298 


Sez Oriminal Procedure Code, 1898, 8 12 12 
—-——Assumption by Court of jurisdiction which it 

has not got— Proceedings are void, 

Where the Court itself assumes jurisdiction which 
it has not got, its proceedings are, void as being 
without jurisdiction MOHAMMAD v WAHAB JAN 

Pesh. 819 
Objection to, not raised—Legality of order, 
whether can be subsequently questioned on score of 

want of jurisdiction— Estoppel. h 

A judgment of a Court without jurisdiction is a 
nullity and failure to question jurisdiction does not 
act as estoppel to subsequently challenging the 
legality of an order on the score of absence of 
jurisdiction. JAGANNATH BRIJRAJ v. FAISUDDIN 

Nag. 584 

Plaintiff recorded as having proprietary title 

to institute suit—Revenue Court, if can go behind 
record and try question of proprietary title. 

Where the plaintiff is recorded as having proprie- 
tary title entitling him to institute a suit, the Revenue 
Court is not competent to go behind the record and 
receive evidence and itself try the question of pro- 
prietary title. Sarık Ram v., BHUDAR SINGH 

Oudh 1047 
Suit by Municipality to recover tax—Juris- 
diction of Civil Court. 

The jurisdiction of the Civil Court to entertain a 
suit brought by the Municipality to recover tax is 


N 
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not impliedly barred. KANHARDAS JANKIDAS V. KESHAV 

GovinD Bom. 209 

- Suit for declaration that resolution of caste 
excommunicating a person is void—Whether can be 
entertained by Civil Court, 

A Civil Court has jurisdiction to entertain a 
suit fora declaration that a resolution of a caste 
tribunal excommunicating a person from caste is 
void. ABDUL Razak HAJI MAHOMED v Apam HAJI 
Usman NOORANI Bom. 650 

Suit for sale on mortgage, whether suit in 
personam— Bombay High Court passing order 
creating mortgage on properties situate in Berar 

—Judgment-debtor not challenging but suffering 

order—Execution of order—Legality of order, if 

can be subsequently challenged by separate suit— 

Civil Procedure Code (Act V of 1908), s. 21, if 

bars such suit—Berar, if a foreign territory 

Tt is difficult to regard a suit for sale on a mort- 
gage as a suit in personam to recover a debt 
because the decree which is passed in such a 
suit directly affects the title to and disposition 
of the land mortgaged. Consequently the Bombay 
High Court has no jurisdiction to make an order 
purporting to create a mortgage on properties which 
are situate outside the jurisdiction of that Court 
and when this order is void for want of jurisdic- 
tion, it follows thatthe second one passed in exe- 
cation of the firstorder must also be held to be 
voi 

Where the property is situated outside British 
India (the Berars) and where the judgment-debtors 
submit to the jurisdiction of the Bombay High 
Court without any protest and willingly suffer the 
first order in question tobe passed against them 
and having also partly complied with it by making 
a payment, theyare not estoppedfrom subsequently 
challenging its validityon the ground of absence 
of jurisdiction inthe Court which passed it. In 
other words, s. 21 of the Civil Procedure Code, does 
not operate as a bar to the maintainability of a suit 
tor dec aration that the Bombay orders are null and 
void. 

Wheres decree has been passed by a Court 
having no territorial jurisdiction over the matter in 
controversy, the defendant is entitled to maintain an 
independent suit for its avoidance, although he 
had not raised any objection as to the wantof 
jurisdiction in the former suit and that s. 21 of 





the Civil Procedure Code, does not provide against ` 


the question of jurisdiction being agitated by means 
of an independent suit. 


The province of Berar is a foreign territory. 
It is an establisbed rule of law that when a Court 
has no jurisdiction over the subject-matter of the ac- 
tion in which an order is made, such order is wholly 
void andthe maxim applies that consent cannot 
give jurisdiction. But when in a cause which the 
Court is competent to try, the parties without 
objection join issue and go to trial, the defendant 
cannot subsequently dispute its jurisdiction upon 
the ground that there were irregularities in the 
initial procedure, which, if objected to at the 
time, would have led to the dismissal of the suit. 
In such a case the objection to the exercise of the 
jurisdiction is considered as waived because it was 
not taken atthe timethe exercise of the jurisdic- 
tion was first claimed. GangaraM TEKOHAND v. 
DHARBAMSI JETHA Co. or BOMBAY Nag. 739 FB 
Jury. See Oriminal Procedure Code, 1898, s. 307 
621 
240 S B 
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Jury trial, See Evidence Act, 1872,3.' if 
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Karachi City Municipal Act, 1933, ss. 195 (1) 
sa), 197— Chief Officer empowered to take action 
in respect of fixture—Plea of adverse possession, 
whether{can be availed of by person owning fixture— 
Limitation Act (1X of 1908), Sch. I, Art, 148-A 
Where statutory powers are specifically conferred, 

it cannot bethe intention of the legislature that 

these powers should be nullified by the application 
of Art. 146-A, Limitation Act, Where, therefore, 
there is a clear statutory provision authorizing the 

Chief Officer to take action in respect of any struc- 

ture, fixture or covering described in s 195, Karachi 

City Municipal Act, erected before the Bombay Dis- 

trict Municipal Act, 1901, came into force, a plea of 

acquisition ofright by adverse possession cannot be 
availed of by a person owning such a fixture and he 
can be fined for failure to comply with the orders 
of the Chief Officer. IURLABJI HANSRAJ v. MUNICIPAL 

CORPORATION, KARACHI Sind 247 

Khankahs Sze Muhammadan Law 237 

Lahore High Court Rules and Orders, Vol, |, 
Ch.1-B, r. 4—Plaint presented to District Judge 
according to Lahore High Court Rules and Orders 
Vol. 1, Chap 1-B,r. 4— District Judge sending it 
to Subordinate Court —Plaint, when can be deemed 
presented. 

Where inaccordance with practice laid down in 
Rules and Orders of the Lahore High Court, Vol 
J, Chap, 1-B, r. 4, a plaintiff presents his plaint 
to the District Judge, and then itis sent by the 
District Judge for disposal to a Subordinate 
Court, the real date of presentation of the plaint 
is the date on which it is presented to the Dist- 
rict Judge and not the dateon which it is gent 
to the Subordinate Court GEORGE BENJAMIN Hampson 
v. R. S. JEBwWANMALL Bros Sind 933 
Land Acquisition Act (| of 1894), s, 18 —Refer- 

ence—Decision of question of apportionment—Appeal 

claiming larger sum—Court-fee—Court Fees Act 

(VII of 1870), s 8. 

Section &, Court Fees Act, governs an appeal from 
an order deciding the question of apportionment in 
areference under s. 18, | and Acquisition Act, where 
the appellant claims a larger sum than that award- 
ed. GANESH Das v, KANTHU Lah. 274 
s. 22 (1)— District Judge, when can introduce 

variations in different items in award 

There is nothing in s, 29 (1), Land Acquisition Act 
which precludes the District Judge from introducing 
variations in different items that make up the award 
so long as the total amount is not reduced. SEORETARY 
or STATE v, AMIR MOHAMMAD KHAN Lah. 257 
Landlord and tenant. 

Ser Bengal Tenancy Act, 1685, s. 23 346 

Sze Bengal Tenancy Act, 1885, s. 155 (4) 163 

Sze Res judicata 515 

Adverse possession —Permanent tenancy, whe- 
ther can be acquired by adverse possession, 

A limited interest in land such as the right of 
permanent tenancy cannot be acquired by adverse 
possession, LAkHAMGOWDA BASAPRABHU SARDRBAI v. 
JAMBHU TAVANAPPA ADAKE Bom. 378 
—— — Eviction—.blea of eviction by title paramount 

—Conditions necessary. 

In order that the plea of eviction by title para- 
mount might constitute a good defence three con- 
ditions must be fulfilled. (1) The eviction must have 
been from something actually forming part of the 
premises demised, (2) the party evicting must have a 
good title, (3) and the party must have quitted against 
his will. Forcible expulsion is, however, not neceg- 
sary for it is sufficient if the tenant gives up posses- 
sion and the person claiming by title paramount, i. e 
bya title superior to those both of the lessor and 
lessee against tenant who is enabled to make a 

e 
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defence. Ray KRISHNA Prosap r. BARABoNI Coan 
CONGERN, LTD. ; Cal 98 
———-Government as tenant, paying rent regularly 

—Non-use of land for purposes for which it was 

taken—Landlord, if entitled for reversion. 

Where the Government takes lands as tenants 
and pays rent regularly to the landlord, the land- 
lord cannot get the land by reversion, merely be- 
cause the Government ceases to use the land for 
the purposes for which it was taken and the 
fact thet the Government had on prior cccasion 
returned another land on such non-use does not 
matter. The ordinary rule is that, in the absence 
of an express contract to the contrary, reversion 
does not take place and that a case of forfeiture 
should be made out by clear and unequivocal evi- 
dence, Sarup SINGE Y PURAN SINGH Lah 962 
Misuse of land by tenant —Notice to remedy 
breach and for compensation — Necessity of. 
Notice must be given to the tenant who has 





misused the land asking the tenant to remedy 
the misuss or breach if it is capable of remedy 
andinany case .to pay compensation. In every 


case whether the misuse or breach is remediable 

or not, compensation must be asked for and this 

notice is the sine qua non for institution of the suit, 

If compensation is not asked for, notice is defective 
and a suit will not lie. BIBI Sarpa v. Duxar Gore 

Pat 163 

Rent-free grants—Mineral rights, if pass to 

grantee. 

In the case of rent-free grants, mineral rights will 
pot pass to the grantee in the absence of express 
reservation. Ras KRISHNA Prosap v. BARABONI Coan 
Conogrn, LTD Cal, 98 

——— Rent issued out of land—Covenant concerning 
rent of demised nremises—Whether. runs with the 
land—Whether can be enforced against transferee of 
lease. 

Rent issued out of land and any covenant concern- 
ing rent of the demised premises is a covenant which 
touches the land or runs with the land. Ifthe 
covenant to pay rent, whether there is title in the 
lessor or not, is binding on the original lessee the 
covenant being one which runs with the land, it can 
similarly be enforced against the transferee of the 
lease. Rag KRISHNA PROSAD v. BARABONI Coat Ooncarn, 


Lrp, fad h Cal 98 
————Stranger claiming declaration of tenancy 
rights as purchaser of tenancy—Necessity of 


determining the nature of tenancy 

Where a personclaims a declaration of tenancy 
rights against a landlord for lands held by him as 
purchaser of a tenancy froma tenant, the suit cannot 
be disposed of unless the nature of that tenancy is 


determined. Umasunpart Dastv PRAFULLA KUMAR 
MONDAL Cal. 1089 
———— Suit by landlord for possession—Title 


denied for first time in pleadings — Landlord, if 

entitled for decree for ejectment on ground of 

forfeiture. 

Where in a suit for possession by the landlord, 
the tenant denies the title ofthe landlord for the 
first time in the pleadings, the landlord is not entit)- 
ed to get a decree for ejectment of thetenant on 
the ground of forfeiture by virtue of such denial, 
inthe suit in which the denial is made. Sarup 
SINGH v, PURAN SINGH Lah. 962 
——— —Suit for eviction— Plaintiff purchaser of 

raiyati holding of defendants’ deceased father— 

Presumption as to consideration for sale deed, 

In a suit for evistion of the defendant entered 
as an under-raiyati having occupancy rights and 
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paying batai rent where the holding had formerly 
been the raiyati holding of the defendant's father 
but was sold to the plaintiff by a registered sale- 
deed, the executionof which isnot denied and the 
executant of which is dead, there is the presumption 
that the document was for consideration, arising 
from custody of the document by the plaintif 
and thisis a matter which the Oourt ought to con- 
sidel. RAMGOLAM SINGH v, OHARAN Manton Pat. 460 
————Suit for possession by landlord—Ariicle appli- 

cable, whether Art. 139 or 144, Sch. I, Limitation 

Act\(IX of 1908)—Limitation, when starts, 

Article 139, | imitation Act, applies to a suit by a 
landlord to recover possession from a tenant and 
the terminus a quo is the date on which the tenancy 
was determined. This is the specific article for a 
suit between landlords and tenants and must be 
used in all suits of that nature, in preference to 
Art, 144 which is a general article. It follows that 
the question in auch a case is whether the lease 
has been put an end to within 12 years of suit, 


and not whether there has been adverse pos- 
session LAKHAMGOWDA BasaPRABBU v, JAMBHU 
TEVANAPPA Bom. 378 


----— Tenant continuing to pay rent even after 
lessons death—Suit for ejectment as trespasser— 
Possession as tenant pleaded —Subsequent suit for 
possession—Tenant, whether can plead adverse 
possession—Adverse possession. 

Even after the deith of the lessor, the tenant 
continued to pay rent for several years and in a 
suit for ejectment as trespesser brought by the 
repersentatives of the lessor he pleaded possession 
as tenant : 

Held, that in a subsequent suit for possession 
by lessor, he could not put up a defence of 
adverse possession. The only question to be con- 
sidered was whether the lease had been put an 
end to within twelve years of the suit, | AKHAMGOWDA 





BasaPRABHU V JAMBHU T'AVANAPPA Bom, 378 
— Tenant not misled in belief that he has 
permanent tenancy—Tenant building structures 


which are not permanent—Compensation, if 
should be given. 

Where it has not been found thatthe structures 
are permanent, neither has it been found that the 
tenants were led into belief that they had permanent 
tenancy and that they raised the structures under 
that belief, they are not entitled to get compensation 
for the structures built by them. DURGAPADA KARMA- 
KAR v. NRISINGHA OHANDRA Cal, 20 

Tenant obtaining adjoining land of third 
person by adverse possession—Benefit goes to 
landlord—Landlord is entitled to rent in respect 
of that land—Adverse possession. 

If atenant during his tenancy encroaches upon 
the land of a third person, and holds the land 
until the expiration of his tenancy, he is to be 
considered to have made the encroachment not for 
his own benefit but for the landlord; and if he 
has acquired a title against the third person by 
adverse possession, he has acquired it for his 
landlord and not for himself the benefit accruing to 
the tenant during the term of the tenancy must 
be taken to be a benefit so far as the tenant was 
concerned, saddled with the burden of paying ad- 
ditional rent for excess land once it is fonnd that 
the land encroached upon was held as part of 
the tenancy. Saros Kumar Rosu v. SURIYA KANTA 
SARKAR Cal.685 

Under kabuliyat tenant not to get any right of 
transfer or legal rights—Tenancy created, held, was 

tenancy-at-will, . 


\ 
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Where the kabuliyat states that the tenant is not 
to acquireany right of transfer or any other legal 
right, the tenancy created is a tenancy-at-will. 
LUKMAN OHANDRA MISTRY v. CHARU OHANDRA MITTRA 

Cal. 613 
Land ten uré—Lakheraj lands — Right of Govern- 
ment to assess io Government revenue—— Limitation 

The right of the Government to assess lakheraj landa 
to revenue becomes barred by the lapse of sixty 
years. Ray Krisawa Prosan v. BARABONI Coan OonoERN, 


Lrp, Cal 98 
Lease, 
Sre Agra Tenancy Act, 1928, 8. 50 517 
Sze Deed 235 
~~ — Agreement to pay weighment dues forming 
part of consideration of lease - Agreement, if 
admissible without stamp—Stamp Act (II of 


1899), Art. 35. 

Where in an agricultural lease, 
mentioned in the column for 
Rs, 2-0-6 for weighment dues”: 

Held, that though the sum of Rs, 2-0-6 did not 
constitute rent, yet the agreement for payment 
of these dues formed part of the consideration 
of the lease und was an integral part of it and 
the case was covered by the exemption contained 
in Art. 35, Stamp Act, and the agreement was not 
inadmissible for want of stamp. BASHIR AHMAD v 
Lat Nar SINGH PARTAB BAHADUR SINGH Oudh 126 
——— Agricultural purpose — In document no 

reference to cultivation—No stipulation for payment 

of cess—Held, lease was for non agricultural 
purpose and was governed by Transfer of Property 

Act and not by Bengal Tenancy Act. 

Where in a document of lease there was no 
reference to cultivation, nor was there any stipula- 
tion for the payment of cesses and the true purpose 
for which the lease was given was for rearing and 
preserving fish inthe waters of the tank and for 
grazing cattle on the banks which was only sub- 


the kabuliyat 
rent “Rs, 65 + 


Held, that the lease was for non-agricultural pur- 
poses governed by the provisions of Transfer of 
Property Act, and not by those of Bengal Tenancy 
Act. Bir Brkxam KISHORE MANIKYA BAHADUR v. 
AMANADDIN Cal, 235 
Agricultural purpose— Lease of tank—Test to 

see, whether it is for agricultural purposes, 

Where the lease is of a tank, the true test as to whe- 
her the lease is for agricultural purposes or not is 
o see whether the primary object was the lease of 
he tank or lease of the land surrounding it for pur- 
oses Of agriculture with the tank within it. Bır 
3IKRAM KISHORE MANIKYA BAHADUR v AMANADDIN 


Cal 235 

—Lease and license— Difference 
The positions of licensee and ofa lessee are by 
0 means the same. For example, a licensee can- 
ot alienate bis right while a lessee ordinarily can, 
‘eM Katia Ram Dina Nara v SMALL Towns Com- 
(ITTEE, OHU..ARKANA Lah. 983 
— Lessee given “ first right of refusal” for 
the ensuing year—"First right of refusal,” meaning 

f. 











of. 
Where the lessee was given a preferential right to 
ike a lease for the ensuing yearif he was prepared 
> pay as much as any other bona fide applicant were 
Tepared to give, that is the lessee had, so to speak, 
right of pre-emption and if the offer made by the 
her was bona fide and valid, he, the lessee, was not 
ititled to take a lease ata lower figure, although he 
ould be entitled to take it if he Were prepared to 
fer the same figure, the right which so accrues to 
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the lessee is called the right of first refusal. 
RAGHUNATH Prasap v. LuoKNow SUGAR Works, LTD. 
Oudh 121 
Lessee, when can dispute lessor’s title, 

A lessee cannot dispute nis lessor's title without 
first surrendering possession as s 116, Evidence Act, 
precludes him from doing so, Rag Krisuna Prasad v 
BARABONI Coan Concern, LTD. Cal 98 
— -— No clause of re-entry—Lessee or his assigns 

if can be jected— Lessor's remedy is suit for arrears 

Where there is no clause providing for re-entry 
in the event of failure to Day rent, the Court has 
no right to get the lessee or his assigns ejected 
whenthey failto pay rent In the absence ofa 
clause providing for re-eLtry the only remedy of 


the lessor is tosue for arrears of rent. BHAGWAN 
Dasv Gautam MUHAMMAD Lah 1019 
Legal practitioner. 
Sze Criminal trial— Sentence 952 
SEE EvIDENCE Aor, 1872,9. 126 524 





Advocate convicted for offences of criminal 
breach of trust and attempt to cheat—Held, his name 
should be struck off, 

Where the Advocate was Convicted for two offences 
of criminal breach of trust and of attempt to cheat 
and dishonestly inducing a lady to part with 
security: 

Held, that the conduct of the Advocate was pessimi 
exempli and that he showed himself unworthy to 
remain a member of the honourable profession to 
which he for so many years belongea and that his 
name should be removed from the roll of Advocates, 
In the matter of B., A, BARRISTER-AT-l aw 

; Rang. 1036 

Legal Practitioners Act (XYII of 1879,— 
Enquiry under—Judgment and evidence in civil suit 
filed by a party against the Pleader— Admissibility 
—Judgment and evidence, if conclusive proof, 

The judgment and evidence given in a civil suit 
filed by a party against the Pleader is admissible 
as evidence in an enquiry against the Pleader under 
the Legal Practitioners Act, but the judgment and evi- 
dence are not conclusive proof in the enquiry, In the 
All 5618 B 

Proceeding against Advocate as to why his 
name should not be struck off from rolls— Proceeding 

whether second trial, i 

W here proceedings are taken aga.nsta legal prac- 
titioner as to why his name should not be struck off 
from the roll of Advocates, the Proceedings are 
not in the nature of a second trial or & Dew punish- 
ment, But the question is, whether, after the con- 
duct of the man, it is proper that he should continue 
a member ofa profession which should stand free 
from all suspicion. In the matter of B, A BARRISTER- 


AT Law Rang. 1036 
Test to see whether an Advocate's name 
should be struck off. 


The test that the Court has to apply in considering 
whether an Advocate should be strick off the roll of 
Advocates is whether the Proved misconduct of the 
Advocate issuch that he must be tegarded as un- 
worthy to remain a member of the honourable pro- 
fession to which he has been admitted, and unfit to 
be entrusted with the Tesponsible duties that an 
Advccate is called upon to perform, Jn the matter of 
B, A BARRISTER-AT Law Rang. 1036 
Vakil carrying on partnership business— 
Court not informed of Jact—Untrue statement made 
by Vakil — Misconduct— Punishment— Professional 
misconduct— Proof by convincing evidence— Necessity 











of. e 
A Vakil of the High Court is not permitted by the 
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rules to take part. in business or enter into a partner- 
ship, The rules on this point are very strict and 
have been strictly administered by the Allahabad High 
Court, and it is the custom of the High Court to refuse 
permission for any member of the Bar to enter into 
such a partnership. 

Where a Vakil in contravention of the rules of the 
High Court entered into a partnership business and 
not only -did not inform the High Oourt of the matter 
but made an untrue statement in respect of it : 

Held, tbat the Court could not take a lenient view 
of the conduct of the Vakil. [The Vakil was suspend- 
ed from practice for a period of six months. | 

Per Iqbal Ahmad, J.—The charges of professional 
misconduct against an Advocate must: be proved by 
clear and convincing evidence and should not be 
inferred from mere grounds for suspicion, however 
reasonable those grounds may appear to be, Inthe 
matter of B, AN ApvooaTE, GHAZIPUR All 5618 B 
Legal Practitioners Act (XVIII of 1879) Sze 

Legal practitioner 561S B 
—-§.12—Pleader convicted under s. 17 (1), 

Criminal Law Amendment Act and under 8s. 

124-A, 153-A_and 178, Penal Cude—In proceeding 

under s 12, Legal Practitioners Act, showing that 

he hadno faith in Courts of Justice—Held, facts 
implied defect of character and that case must be 
dealt with severely 

A Pleader was not only convicted under 8. 17 
(1) and (2), Criminal Law Amendment Act, but was 
convicted for having committed offences under ss. 
124-A and 153-A, Penal Code, and was once found 
guilty of an offence under s. 178, Penal Code : 

Held, that these convictions entailed severe action 
as they undoubtedly imply defect of character in a 
legal practitioner. a 

Held, also, that where in addition to the above 
facts the attitude of the Pleader taken up in pro- 
ceedings against him under 8. 12, Legal Practitioners 
Act, before Courts of Justice and his conduct showed 
that he had no faith in justice administered by Courts 
in this country, the conduct must be taken to be 
highly reprehensible, and must accordingly be dealt 
with very severely. In the matter of N, A. PLEADER, 
SYLHET Cal, 664 
Legal representative Ses Civil Procedure Oode, 

1908, s. 50 370 
Legitimacy. Ser Evidence Act, 1872, s. 112 325 
= _ Evidence Act (I of 1872), s, 112— Defence 

of non-access and physical incapacity to procreate 

— Onus of proof. 

Where the son is born after his mother’s mar- 
riage to A, the onus of establishing non-access and 
of A's physical incapacity to procreate, lies on those 





who dispute the son's legitimacy, under s. 112, 
Evidence Act. BHAGWAN BAKHSH SINGH v. MAHESH 
BAKHSH SINGH PC 325 


Letters of administration. Sze 

Code, 1:09, O. XX1, r. 63, el. 2 
Letters Patent (All), cls. 8, 27—Jurisdiction to 

deal with Advocates— Opinion of majority of Bench 

dealing with case should prevail—Aggrieved Advocate 

—Remedy of. , ; 

The jurisdiction to deal with Advocates still vests 
in the High Court under cl. 8, Letters Patent, and the 
High Courtin exercising that jurisdiction is per- 
forming a function directed by the Letters Patent, 
and its Benches are, therefore, governed by the rule 
as to the opinion of the majority mentioned in that 
clause There is nothing in the Bar Councils Act, 
or in any rules made thereunder which is inconsie- 
tent gvith the provision that the opinion of the 
majority of the Judges hearing the case should pre- 
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vail. Indeed the fact tbat the Act is silent and so 
are the rules would suggest that the provisions of 
the Letters Patent have necessarily been retain- 


Held, that the proper course for the applicant, 
if he feels aggrieved and considers that the decision 
was wrong, isto appeal to their Lordships of the 
Privy Council and not approach the Chief Justice 
with a prayer tohold that the opinion of the majo- 
rity of the Judges was ultra vires. In the matter of 
B, AN ADVoGATE, GHAZIPUR All. 653 
Letters Patent Appeal Ser Adverse possession 

7 63 


Letters Patent (Mad), cl. 26 Ser Evidence Act, 
1872 s. 167 240 
cl. 41—Right of appeal to Privy Council 
depends on High Court declaring case as fit —High 

Court's duty regarding criminal case. 

The right of appeal given by cl. 41, letters Patent 
is subject to the proviso that the High Court shall 
declare that the case is a fit one for appeal. The 
High Court therefore has the duty of satisfying itself, 
before declaring a case fit for appeal, that the case 
falls within the limits prescribed by the Privy 
Council for the entertainment of appeals in criminal 
matters. RAMANUJA AYyaNGAR V EMPEROR 

Mad. 240F B 
Letters Patent (Rangoon), cl, 10—Original Side 

Rules, rr. 8, 25—Leave granted to file suit under cl. 10 

and r. 25— Ex parte order—R. 8, applicability— 

Leave, whether can be revoked. 

Plaintiff applied for leave to file a suit under cl. 10, 
Letters Patent (Rang. andr. 25 of High Court Rules 
(Original Side). No notice was required to be issued 
to defendants and none was issued After a month 
the defendants applied to set aside the leave 
granted : 

Held, that r. 8 did not apply to ex parte orders of 
this nature andthe Court had full power to revoke 
at any stage leave granted to a plaintiff to file asuit 
should it be shown that the order granting leave ought 
not to have been passed A. M.M. Muruaaepa 
Onettyar v N. ©. GALLIARA Rang. 142 
Light and air. Sz¢ Easement 888 
Limitation. Sze Execution 637 
` ——— Declaratory decree — Subsequent suit for 

possession—Limitation runs from order of last 

Appellate Court 

The period of limitation would commence not from 
the date when the declaratory decree obtained from 
the Courtof first instance, but from the date when 
the decree was finally confirmed by the last Ap- 
pellate Court. When a competent appeal is pending, 
the matter is stil’ sub judice and therefore time does 
not begintorun until the appeal is disposed of. 
Nar SINGH Bakusa V. BIHARILAL Lah, 1930 
—— Dispossession of life-tenant — Suit for 

possession by reversioner within 12 years of death of 

tenant— Suit, if in time -Successive life estates— 

Suit if brought within 12 years of death of last 

holder is in time. 

Jf a life-tenant be dispossessed, the reversioner or 
remainderman isin time if he institutes the suit 
for possession of immovable property within Iz 
years of the death of the life-tenant, and if 
successive life estates had been created, the 
remainderman or the reversioner will be in time if 
he institutes the suit for possession within 1? years 
of the death of the last life-tenant. HEMENDRA Natu 
Roy OHOUDHURY V. JNANENDRA PRASANNA BHADURI 
Cal. 1101 
limitation 








———— Duty of Court to apply law of 
kaur pleaded or mot. 
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Courts are bound to: apply the law of limitation 
in suits whether it is pleaded or not and to dismissa 
suit which is apparently beyond time. Conversely 
they are bound not to dismiss, as barred, a suit which, 
on the face of it, isnot barred. Upsypan SINGH v. 
LAKSHMI OHAND All, 387F B 
——-——-Execution application—Omission of time and 

place of verification—Whether renders it one not 
in accordance with law—Power under which Agent 
signed on behalf of decree-holder Bank—Non- 
production of--Whether itself renders application 
invalid— Execution, 

The defect of the omission of the time and the 
place of verification in an application for execution 
Ig a trivial one and is not such a defect as to 
invalidate the application, as for this omission, the 
application cannot be saidto be not in accordance 
with law. 

The non-production of the power under which the 
Agent of the decree-holder Bank signed an ap- 
plication for execution on behalf of the Bank will 
not render an application itself, otherwise valid, 
invalid, although non-production of the power, if its 
production was ordered by the Court, may entail the 
dismissal of the application. 

There is no rule under which it is necessary that 
such power should be produced along with the 
application for execution. If the application was 
signed by a properly authorized person, it would ba 
in order. SazoxaTH PRisapD v. BENARES BANK, LIMITED 

Pat, 494 
-——--Execution sale— Sale confirmed—Application 
for possession within three years of confirmation— 


Order not on merits and not refusing reliefs, 
and not compelling applicant to appeal — Sub- 
sequent application within one year, held to be 


in continuation of jirstand within time, 

Thé auction-purchaser made an application for 
possession of property within three years. of confirma- 
tion of sale ‘The Court made aù order on this, which 
was not on merits and which did not amount to a 
refusal of any of the reliefs claimed by the applicaats 
hence not compelling him to prefer an appeal. The 
applicant then presented another application within 
ayear of the last application requesting for pos- 
session of the property purchased : 

Held, that the second application was in continua- 
tion of the previous one and consequently was in 
time. ABDUL Aziz SAHIB V. CHOKKAN CHETTIAR 

Mad. 279 FB 
Exemption—Grounds shown in plaint— 

Different grounds if can be proved, 

Per Bajpai, J.—If the plaint shows the grounds of 
exemption, the requirement of the Oode is satistied, 
but this does not preclude the plaintiff from taking 
another and an inconsistent ground to get over the 
bar of limitation if he believes that the latter is the 
true ground. The test is that justice should not be 
allowed to be defeated simply because a party has 
not been able to prove the case which he attempted 
to prove, but has proved certain other facts wnich 
nevertheless entitle him to a decree, provided the 
aggrieved party is not taken by surprise. UDEYPAL 
SINGH v. LAKSHMI CHAND All, 387 F B 
——— -Limitation specifically provided—General 

provisions of Limitation Act (1X of 1908), do not 


apply. 

When limitation is specifically provided for, the 
specific provision must prevail and not the general 
Provision in Limitation Act. SHANTI Lau v. LYALLPUR 
Bank Lro. Lah, 1044 (a) 
—Suit for village profite for six years based on 
registered agreement—Whether barred by time~Suit, 
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if lies in Civil Court —Agra Tenancy Act (III of 

1926), ss 226, 227. nat . 

The plaintiffs brought asuit claiming village profits 
for six years, They had been given a right under 
a registered agreement executed by the defen- 
dants to sue. them for their shares of profits 
which would be collected by the defendants if the 
plaintiffs’ share were not paid to them: h 

Held, that the suit was onthe basis of a registered 
agreement and therefore it wasnot time-barr- 


ed, 

Held, also, that the suit did not fall under s. 226 
or under s. 227, Agra oe Act, aud gence lay 
i ivi | OIRWAR SINGH v. Ram SARUP 
in the Civil Court. G AIL 446 

Suit for whole amount barred by time—Suit 
for instalment due after default—Maintainability. 

Where the suit for the whole amount has become 
barred by time, no suit for instalments which, under 
the primary terms of the bond, would have fallen 
due after the default, lies. TUKARAMAPPA v. 
J.AXMANAPPA Nag. 96 
Limitation Act (IX of 1908), ss. 3, 28—Act refers 

only to remedy of plaintiff and not his rights— 

Title of person in possession of property challenged 

—Any defence in favour of his right can be put up 

and Limitation Act will not prevent him, 

Section 3, Limitation Act, refers only to the remedy 
of the plaintiff and not to his rights, and even though 
the remedy may be barred, the right may exist, but 
it does not refer at all to a defendant. The 
object of the Limitation Act is to preventa party 
from putting forward stale or antiquated demands, 
and a ground of defence cannot become stale or barred 
by the law of limitation. All that the Limitation Act 
does is to take away the remedy of a plaintiff to 
enforce his rights by an action, and it is open toa 
defendant to put forward any defence though such 
defence as a claim made by him may be barred on the 
date it is put forward. 

Section 28, Limitation Act, presupposes that a per- 
soa by force of limitation has lost his remedy by a 
suit for possession, and it is only in regard to such 
person that the section declares that his right to the 
property is extinguished, and it cannot apply to 
persons who are in possession, © í i 

Where the title of a person in possession 18 chal- 
lenged, he may set forth any defence in favour of 
his right to the property and the statute of limitation 
will not run soasto prevent him from setting forth 
any such relief, Gopat BHANRAO V. JAGANNATA PANDIT 

Bom 213 

—-—- s. 5. See Civil Procedure Code, 190%, Te 
— s. 5 -Delay in filing appeal due to wrong 
practice of Copying Department—Whether sufficient 
cause for not filing appeal in time— Copying Depart- 

ment, if agent of applicant. , i 

The fact that the Copying Department is directly 
paid from a fund which represents the receipts from 
the copying fees, does not establish the relationship 
òf principal and agent between the applicant for 
copies and the department. The Copying Depart- 
ment is a department under the control of the Deputy 
Commissioner and isa branch ofthe Deputy Uom. 
missioner's office and hence no person can be damni- 
fied on account of the laches, ignorance or negligence 
of any official attached to a department connected 
with the administration of justice, 

Where the delay in filing the appeal was due to 
the delay caused by Oopying Agency on account 
of the erroneous practice prevailing in the District: 

Held, that there was suficient cause for not Aling 
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the appeal within the period of limitation, RURA Mat 
v, Ram OHAND Lah. 178 
s. 5—Diseretion exercised by lower Appellate 

Court under s,5—Interference by High Court, pro- 

priety of. 

When once a discretion has been exercised in the 
matter under s.5.ofthe Limitation Act by the lower 
Appellate Court, the High Court will not inter- 
fere. Rura MAL v. Ram CHAND Lah. 178 
———s, 5—"Sufficient cause” is a question of fact— 

Time-barred application, not falling within purview 

of s. 5, whether can be admitted by virtue of inherent 

powers, 
_ Whether there is sufficient cause within the mean- 
ing of s. 5, Limitation Act, is a question of fact, 
andon account of the elasticity of the term “sufficient 
cause”, the Court has a wide field of discretion in 
determining whatin thecircumstances of a particular 
case amounts to sufficient cause, but it gives no 
countenance to the view that a time-barred applica- 
tion not falling within the purview of s. 5 can, in 
the exercise of discretion, be admitted. K. P. L. S. 
S. CHETTYAR v. OFFIOIAL Recerver, RAMNAD Rang. 945 





s.5—Time spent in review proceeding in 
lower Appellate Court—Whether constitutes sufficient 
caus for delay in filing appeal within meaning of 
s. 5. 
Where the appellant shows sufficient cause within 
the meaning ofs, 5, Limitation Act, for not filing the 
appeal within time as he was prosecuting with due 
diligence his application for review in the lower 
Appellate Court, the appeal cannot be held to be 
barred by time. Firat BISHAN Das-Briz LAL v. FIRM 
BRIJ MOHAN-LAKHMI NARAIN Lah. 641 
——— 8. 6—Applicability — Whether applies to 
assignee from minor. 
The extended period allowed by s. €, Limitation 
Act, only applies to the case ofa minor and his 
representatives after his death, and not to an as- 
signee from the minor. MARIYAYYA SHIDRAMAYYA 
HIREMATH V. CHANVIRANGOUDA VIRANGOUDA PATIL 
, Bom. 272 
s. 6—Period of minority—Whether to. be 
computed from date of birthor conception— 
Limitation Act IX of 1908), s. 6—Applicability of. 
The period of minority is to be computed from 
the date of birth and not from the date of concep- 
tion of thechild Section 6, Limitation Act, applies 
to the case, RANGANATHA REDDI v. RamaswaMI MUDALI 
Mad.1F B 
————S, 6- Scope of—Application to set aside sale 
—S, 6, if applies—Civil Procedure Code (Act V of 
1908), 0. XXI, r. 99— Application under. 
Section 6, Limitation Act, deals with cases where 
a person entitled to institute a suitor make an 
application for the execution of decree is, at the time 
from which period of limitation isto be reckoned, a 
minor, orinsane or an idiot. The section does not 
cover the case of an application under Ọ. XXI, r. 90, 
Civil Procedure Code, to set aside a sale held in 
execution of a decree, BHOLANATH V. SAYEDATUNNISSA 
BEGUM Pat. 253 
———S. 6 (3)—S. 6 (3) refers to physical death and 
nothing else. 
Section 6 (3), Limitation Act, itself, where it says 
“where the disability continues upto the death of 
such person” refersto physical death and nothing 


else, and the legal-representative must be a legal 
representative whose title depends on the death of 
the person he represents. Mariyayy4 SHIDRAMAYYA 


HIREMATH v, OHANVIRANGOUDA VIRANGOUDA PATIL 
Bom. 272 
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—s. 9, Ses Limitation Act, 1908, Ssh. I, Arta 
140, 141 1101 
s. 19 — Acknowledgment — Essentials— 

Conscious admission of liability, necessity of. 

In order to find whether there is au acknowledg- 
ment in a document the document should be read 
as a whole and there must be conscious acknow- 
ledgment that the party concerned is liable to 
pay. 

The purchaser of properties which were subject 
to a mortgage agreed to sell one of them to the 
mortgagee and the latter paid an advance of 
Rs. 700 The contract did not fructify and the sale 
did not come off, The mortgagee sued upon the 
mortgage and in the written statement, the defendant 
set up the agreement and receipt of Rs. 700 and 
contended thatthe suit was not maintainable on 
account of the said agreement, which the defendant 
‘was prepared to complete: 

- Held, in a subsequent suit to recover the Rs. ‘00, 
that the admission inthe written statement was not 
an acknowledgment of any liability by the defend- 
ant to pay Rs. 700 to the plaintiff sufficient to save 
limitation, MUTHUCHETTIAR V. VENKATAOHALAM CHETIY 
Mad. 486 


—— s. 20 as amended by Act (I of 1927)— 

Changes made by Amending Act, nature of. 

Per Rachhpal Singh, J.—-The only change that has 
been made inthe provisions of s. 20 after the passing 
ofthe Amending Act I of 1927, is that after the 
amendment, payment of interest in order to save 
limitation mustalso be in the handwriting of or in 
the writing signed by the person making the pay- 
ment, Before the amendment only part payment of 
the principal in order to give fresh start of limitation 
had to be in the handwriting of the debtor. Now the 
game rule is made applicable in cases of payment of 
interest also. That is the only result of the amendment, 
Jn other respects the position isin no way altered, 
UDEYPAL SINGH v. LAKSHMI CHAND All.387 FB 

s.20 as amended by Act(I of 1927)— 

‘Paid as such, meaning of. 

Per Sulaiman, C. J.—The Legislature must be 
deemed to have been aware of the importance at~ 
tached to the words “paid as euch” in the first 
paragraph in s. 20 and its deliberate act in not delet- 
ing those words should naturally be interpreted as 
implying thatthe interpretation put upon those words 
has been accepted by the Legislature and adhered to, 
UDEYPAL SINGH v, LAKSHMI CHAND All. 387 F B 

s.20 as amended by Act(! of 1927)— 

Payment by debtor without specification—Creditor 

appropriating it towards interest— Whether con- 

stitutes payment of interest as such or part payment 
of principal, 

Yer Full Bench (Thom and Bajpai, JJ., contra).— 
Where money is paid by a debtor without specifying 
whether the payment is towards interest or towards 
principal, leaving it to the option of the creditor to 
appropriate it as he likes, and the creditor appropriates 
i towards interest, there is neither a payment of 
interest as such nor a part payment of the principal 
within the meaning of 8. 20, Limitation Act. 

Per Thom and Bajpai, JJ., contra,— Where an 
endorsement appears on the back of a bondin the 
handwriting of a debtor or his agent of the payment 
of a certain sum which is less thanthe amount of 
interest due, and less than the capital amount of the 
bond, afresh period of limitation would run from 
the date of payment inasmuch as clearly the pay- 
ment must be either towards interest or in yart 





payment of principal, or partly towards interest and 


N 
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partly towards capital. UDEYPAL SINGH v, LAKSHMI 
OHAND : All.387FB 
~3. 20—‘Signature’, meaning of — Person 
touching a pen and handing it over to another who 
writes former's name and signs as scribe—Sufficiency 
of signature, : 

Where A touched a pen and passed it onto B 
who wrote A's name ona bond and made an endorse- 
ment “paid Rupee one" and subsequently added 
his own signature as scribe : 

Held, that there was no sufficient signature of A 
for the purposes of saving limitation under s. 20 of 
the Limitation Act. Karupparya THEVAR v. SUBBAYYA 
“THEVAR Mad. 158 
‘——- ng, 22—Promissory note by deccased—Suit 

against widow as legal representative—Widow 

pleading that daughter and grandson were also 
interested in estate according to will of deceased 

—Daughter and grandson made parties after suit 

had become barred—Added parties, if can rely on 

8, 22—Held, estate was sufficiently represented at 

time of suit and theadded parties were bound by 

decree, 

A suit on a promissory note executed by the 
‘deceased was filed against his widow, daughter and 
grandson. It was originally instituted against the 
widow only and on her pleading that according to 
the will of the deceased the daughter and grandson 
were also interested in the estate, the plaintiff amend- 
ed the plaint making them also parties. At the time 
of the amendment, the promissory note had becom3 
‘barred : 

Held, that the added parties could not rely on 
s. 22 of the Limitation Act because the estate waa 
sufficiently represented by the widow in the suit as it 
was originally constituted,’and, as such, they were pot- 
entially parties to the suit and, therefore, they could 
not be heard to say that they were added as parties 
only when their names were actually entered on the 
record after amendment;‘that the suit was, therefore, not 
barred and that in the absence of fraud or collusion 
the decree was binding on all the parties. PENDELA 
ADI LAKSHMI v. GANDIKOTA DURGAMMA Mad 129 
—sS, 22—Suit by or against firm—Whether 

suit by or against parties who are members of firm 

—Subsequent disclosure and placing of their name on 

record, whether amount to substitution— Appli- 

cability of s 22, 

A firm as such has no legal entity, noris it a 
person in “the eye of the law. It is nothing 
more than & compendious name for the individuals 
who carry on business in partnership. When, there- 
fore, a suit is instituted by or against a firm,it is a 
suit by or against the partners who are members 
of that firm although theirnames are not disclosed 
in the plaint, If their names are subsequently 
disclosed and placed on the record, such names 
arenot substituted forthe names of persons who 
are already onthe record nor are such names 
addedto any names which areon the record so as 

to attract the applicability of s. 22, Limitation 
Act. Where, therefore, a plaint is filed against a 
firm consisting of certain persons, it should be 
deemed filed as against them as existing persons 
although their names are not disclosed and if 
their names are subsequently disclosed, the amend- 
‘ment is merely for correcting a misdescription of 
the existing persons and the suit must be deemed 
to have been instituted when the plaint was pre- 
sented and not when. it was amended. GEORGE 
Bensamin Hampson v. R. S. JEEWANMALL Bros. 
i ; Sind 933 
————5. 28. Ser Limitation Act, 1908,8.3 213 
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——S. 28—Usufructuary mortgage— Mortgagor 
not entitled to possession- Whether can sue 
trespasser —Mortgagee alone can sue—Limitation— 
Mortgagor’s right to sue, when accrues— Adverse 
possession. 


lf the mortgagor is not entitled to any kind of 


“possession orenjoyment of the mortgaged property 


during thə continuance of the usufructuary mort- 
gage,the mortgagor is not entitled to sue a tres- 
passer for possession, It is the mortgagee alone 
who can doso, and if the mortgagee does not care to 
bring such suit for more than 12 years, 8. 28, Limi- 
tation Act, operatas to extingnish the mortgagee's 
title to the property in possession of a trespasser. 
The mortgagor's right to sue for possession accrues 
for the firat time when, after redemption, he is unable 
to take possession of part of the mortgaged property 
which he finds to be in possession of a trespasser, 
He becomes entitled to 
sue the trespasser when he redeems the property 
and isopposed by the trespasser. The period of 
limitation for his suit is 12 years to be reckoned 
fromthe date of redemption, and the trespasser’s 
possession would not become adverse to him till 
after redemption, Satie Ram v. Gauri SHANKER 


TANDAN All, 151 
——~s.32. Sse Limitation Act, 1908, Sch. F, 
Art. 142 521 


—— Seh, |, Art. 2. See Government of India 
Act, 1915, s. 98-B 1107 
——Art, 11 Sze Mortgage 608 
—__- — Art. 31-Suit for wrongful con- 
version of goods—Whether one for damages for tort 

—Limitation for suit, 

A suit for wrongful conversion of goods cannot 
be called one for compensation for non-delivery but is 
one for damages for tort and Art. 31, Limitation Act, 
does not apply to it. Fira Nawas Boor House v. 
SRORETARY OF State All. 40 (b) 
Arts. 36, 95—Suit for relief on 

ground of fraud —Limitation, when commences. 

Article 36, Limitation Act, isa residuary article. 
A suit for a relief on the ground of fraud is 
governed by Art. 95 and time begins to ran from the 
date of the knowledge of the fraud. Desra Dun 
Mussoorie Ereorric Tramway Co. Lrp.v. HANSRAJ 

All, 977 
Art. 61—Defacto guardian and 
minor—Nature of relation between— De facto 
guardian spending money on behalf of minor—Suit 














for money — Limitation — Article applicable— 
Limitation, when begins to run, 
The very term de facto guardian as opposed to 


guardian implies that thereis not a jural 


relationship between them though there may be 


. analogous rights and liabilities conferred bya parti- 


cular law upon a de facto guardian. Whatever im- 
plied contract there may be between an agent and his 
principal, for the agent to be indemnified by the 


. principal for lossincurred no such contract can be 


implied in the relationship of a de facto guardian and 
the ward. Where, therefore, a de facto guardian 
spends money for the ward and sues for the same, 
he is onlyin the position ofa person advancing 
monies‘on behalf of another and therefore, Art. 61, 
Limitation Act, applies to the case. There is no 
valid reason for holding that limitation must com- 
mence from the date of the ward's attaining majority. 
The de facto guardian is at liberty to terminate the 
connection at any moment if he finds that he is in- 
curring expenseson behalf of the minor without 
being recouped from the estate of the minor. He can, 
also according “to Hindu Law alienate the minor's 
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property and recoup himself for the expenses in- 
curred.  PIlARE LAL v, Lassa RAM Lah. 203 
Sch I, Art, 62. Sez Mortgage 608 

Arts 62,120—Ezecution sale— Sale 
set aside in suit by stranger—Suit by auction- 
purchaser against decree-holder for refund of 
purchase money—Limitation —Article applicable— 

‘Money had and received’, 

Defendants Nos. 5 to 10 sold in execution of a 
decree obtained by them against defendants 
Nos, 3 and 4 certain properties which were purchased 
by the plaintiff on September 25, 1918, A stranger 
brought a suit for recovery of posssession on the 
ground that the properties had already been sold 
to him and the sale was set aside in this suit. The 
plaintiff, thereupon, on April 30, 1920, applied 
unsuccessfully for refund of the purchase money 
which had been paid to the decree-holders in July 
1919, and finally instituted a suit on July 6, 1925, 
for recovering the said money: 

Held, that the suit was one for money had and 
received falling within Art, 62 of the Limitation 
Act and was time-barred, DANDU SIVARAMARAJU V. 
SEORETARY oF STATE FoR INDIA IN Counorn Mad. 750 
— Art. 64 — ‘Account stated'—Entry 

signed by creditor that certain amount is found due 

on particular date and also entry by debtor 
admitting amountto be due—Whether amounts to 

“accounts stated.” j 

A document containing an entry signed by a 
creditor thaton making account on a particular day 
in respect ofthe old Sarkat and after deducting 
repayments, a certain amount is found due includ- 
‘ing the interest, and also an entry signed by the 
debtor admitting the amount tobe due, cannot be 
regarded as “ account stated” within the meaning 
of Art, 64, Limitation Act. SHAMLAL v. GULAB CHAND 

Nag. 447 (b) 
Art. 64—<Account stated — Essentials 

— Parties agreeing that balance only is payable~ 

Whether creates new causeof action, 

Article “4, Limitation Act, applies even when the 
account was ‘stweena creditor and a debtor and 
consisted of loan» on one side and repayments on 
the other. Tho essence of an account stated 
is not the character of the itemsonone side or 
the other, but the fact that there are cross-items 
of account and that the parties mutually agree the 
seversl amounts of each and by treating the items 
so agreed ou the one side as discharging the 
other pro tanio, go onto agree that the balance only 
is payable, Such a transaction is in truth bilateral 
and creates a new debt and a new cause of action. 
When an account issettled in this way, it will 
not matter even if rome of the items were statute- 
barred. Sonan Lat v. ARYA Mega Ungar Sapni, 


























` SIALKOT Lah. 677 
` — Art. 83. Sre Contract Act, 1877, 
s. 125 853 (a) 

= Art. 115. fre Government of India 

Act, 1915, s. 96-B 1107 
————_———- Art. 120. See Limitation Act, 1908, 
Sch. J, Art. 62 750 

— :Art. 127. See Adverse possession 

453 

————- —— —Art.132—Mortgage deed—Default 


clause entitling mortgagee to sue for whole amount 

in case of default of payment of any instalment 

of interest — Limitation—Starting point — Mere 

receipt of a portion of principal after default, 

effect of. 

A proviso in a mortgage deed entitling the credi- 
tor to realise the entire mortgage money with 
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interest in case of default of payment of any 
instalments of interest is one thatis exclusively 
for the benefit of the mortgagee. It purports to 
give the mortgagee an option either to enforce 
the security at once or to stand by the invest- 


ment for the full term of the mortgage and 
under Art. 132 of the Limitation Act which 
governs suits of this kind, the money does 


not become due until both the mortgagor's right 


to redeem aad the mortgagee’s right to enforce 
the security have accrued. 
The fact that the words used in the default 


clause are ‘you shall collect {he principal and in- 
terest’ instead of the words ‘you shall have the 
power to collect’ does not make any difference as 
to the natureof the proviso. 

The mere fact that the mortgagee had after 
default received payment of the interest and a 
certain portion of the principal does not neces- 
sarily lead to the inference that the mortgagee had 
exercised his option to enforce the default clause 
TEHIRTHAGIRI UDAYAN v. VENKATARAMA CHETTY 

Mad. 175 

=———— Sch. |, Arts. 140,141, s. 9— Plaintiff's sui 

prima facie under Arts. 140, 141—Defendant hou 
can avoid operation of limitation. 

Where the plaintiff brings his case prima facie 
under Arts 140 and 141, Limitation Act, if 
the defendants want to avoid theoperation of these 
articles they must prove the necessary facts, namely 
that limitation began to runfrom the time of the 
full owner, that is to say, he was dispossessed when 
he was the full owner. Humenpra Nata Roy v 
JNANENDRA PROSANNA Cal. 1101 
Arts. 140,141, 142— Cause of actior 

arising in lifetime of last full owner—Subsequen 

interposition of life estate—Article applicable, 

lf the cause of action arose during the lifetime oj 
the last full owner, the subsequent interposition of 2 
life estate or a widow's estate would not bring int 
operation either Art. 140 or Art, 141, Limitation 
Act, on the principle formulated in s. 9 of the said 
Act Article 142, Limitation Act, would apply, time 
running from the date of the dispossession, HEMENDRI/ 
Natu Roy v. JNANENDRA PROSANNA Cal. 1101 
——__—_—~—-Art. 139 or 144. Sze Landlorc 

and tenant 376 
—— ——-——Arts.142, 32—Suit for possessio 

of land by removal of trees unauthorisedly plante 

—Tenant not having legal right to use land- 

Limitation for suit— Article applicable. ` 

The plaintif sued as zemindar of a village th 
tenants for possession by removal of trees planted b: 
the tenantson plots with which they had no concern 
It was found that the tenants were pot grove-holder 
but the way in which they could use the propert; 
amounted to a mere user by way of license and the; 
had no legal right to use it: 

Held, that for purposes of limitation, the cas 
was governed by Art. 142, Limitation Act, and not b: 
Art 32 which governed cases of persons having lega 
right to use certain property. GURCHARAN PRASAD 1 
Jar NARAIN SINGH . All. 52 
——— Art. 144. Ses Adverse possessio: 

: 45. 











Art. 146-A. Sxe Karachi Oit 





Municipal Act, 1943, s 195 1) (a) 247 
—— Art. 166. Sss Civil Procedur 
Code, 1998, O XXI, rr. 91,93 99% 


—— Art. 166—Exeeution sale— Applica 
tion to set aside—Sale when complete — Deposit o, 
25 percent. whether material — Civil Procedur 
Code (Act V of 1908), O, XXI, r. 84. 


N 


Vel, 159) 
Limitation Act—contd. 

The saleis complete as soon as the offer of 
the auction-purchaser is accepted by the auction- 


eer and itis immaterialfor the purpose of: Art. 163, 
Limitation Act, whether the 25 per cant. deposit was 





made or not. PADAN LALU. Monan LAL Pesh. 273 
Sch. |, Art. 180—Word “purchaser” in 
Art, 180 includes both decree-holder and non- 


decree-holder purchaser. 

The meaning of Art. 180, Limitation Act. is plain 
because the word “purchaser” in this Article includes 
cases of & decree-holder-purchaser and a purchaser who 
is not a decree-holder. ABDUL Aziz SAHIB v. CHOKKAN 
OBETTIAR Mad 279F B 
—— Arts. 180, 181, 182—Application 

for possession by decree-holder purchaser— Article 

applicable. 

As Art,180, Limitation Act, applies to an application 
for possession by a decree-holder purchaser, the 
residuary Art. 181, does not apply. Nor can the ap- 
plication for delivery be regarded as an application 
for execution. So Art. 182 cannot apply. Article 180 
being the more specific Article must therefore ap- 
ply. ABDUL Aziz SAHIB Vv. CHORKAN OuRTTIAR 

Mad. 279F B 
— Art. 181— Civil Procedure Code (Act 

V of 1908), O. XXI, r. 2 (1}—Ezxecution of decree 

— Limitation — Payment within 3 years, but 

certification by decree-holder after expiry of 3 

years, whether saves limitation, 

There is no time limit for certification by a 
decree-holder under O. XXI,r.2 (l) of the Civil 
Procedure Code, of a payment made to him out of 
Court by the judgment-debtor. 

A decree was passed on August 4, 1917. The 
first execution petition was presented on March 15, 
1919, The second petition was putin on August 16, 
1924, and in thatthe decree-holder gave credit for 
a payment said to have been made by the judgment- 
debtor in 1)21: 

Held, that the decree had not become barred when 
the second application was presented even though 
certification of the payment was made only on the 
date of the second petition. Kaza GANGAYYA V. ALLADA 
SESHAGIRI RA) Mal 38 
— Arts. 181, 166—A pplication. to set 

aside sale on behalf of minor on ground that sale 

wai made in absence of guardian—Article applicable 

—(Obiter), 

Obiter.—An application on behalf of a minor to 
set aside a sale in execution of a de:ree against 
him, on the ground of its being made in absence 
of any guardien to represent the interests of the 
minor in the execution proceeding, is governed by 
Art. 181 and not by Art. 166, Limitation Act, inas- 
much as the sale is void. Mruas SINGH v, LAL 

Lah. 988 

Art. 182 (5)—Application by decree- 
holder to record part payment of decree debt, 
whether saves limitation—Civil Procedure Code 

(Act V of 1908), O. XXI,r. 2(1). 

An application made by decree-holder to record 
the payment of a sum of money in part satisfac- 
tion of the decree isnot an application to takea 
step-in-aid of execution within the meaning of 











Art. 132,cl. 5, of the Limitation Act, PRESIDENT, 
Union BOARD, FENTAPADU ~V. SRREMATH THIRUMALA 
Mad. 544 


VENKATA SREENIVASACHARYULUD AYYAVARLU 
— Art. 182 (5)—Transfer of decree— 
Transferor's right to execute until transfer is 
recognised — Insolvency of transferor—Application 
by insolvent transferor, whether saves decree against 
purchaser of decree from Oficial Assignee. 

A decree-holder was adjudicated insolvent and his 


/ 
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decree was sold by the Official Assignee on Saptember 
12,1925, The original decree-holder himself applied 
for execution on October 24, 1925, and a subsequent 
application for execution was mide by the purchaser 
of the decreeon July 15, 1927. The question being 
whether the application of Ostober 26, 1925 was an 
application in accordance with law so as to save the 
subsequent application from limitation : 

Held, that as the original decree-holder was entitled 
on the face of the decree to execute it on September 
26, 1925, the execution petition made by him was an 
application in accordance with law, and his interven- 
ing insolvency did not alter the position as the 
Official Assignee had no interestin thedecree on the 
date of the application. 

Where a transferee decree-holder does not take 
steps to get himself recognised as the decree-holder 
the transferor can execute the decree, and the tran- 
sferee’s rights in such a case are against the tran- 
sferor alone and not agiinst the judgment-debtor, 
NayINSIKH JAYANARAYANA V SeERAPU POLAYYA 

Mad. 589 
Lingayats—Oustom. Szz Hindu Law 1079 
Madras Abkarl Act (lof 1886),s.55 (b) and 

(gz), s 58—Unlawful manufacture of arrack— 

Separate conviction under s. 55 (b), (g) and s, 58 

legality of. z 

The offence of manufacturing arrack includes the 
offence of being in poss3ssion of the apparatus, etc 
and there cannot- therefore be separate convictions 
of an accused person under cla (b) and (g) of s. 55 of 
the Madras Abkari Act. 

Again ifa person unlawfully manufactures arrack 
and isthus in unlawful possession of the manufacture 
ed arrack, he cannot be further convicted under s, 53 
as the manufacture itself gives him possession. Inre 
MepapaTe RAMA Rao Mad. 40 (a) 
Madras Civil Courts Act (Ill of 1873), s. 12— 

Claim for maintenance and arrears of maintenance 

—Additional claim to set aside order dismissing 

claim petition—Value for jurisdiction, how to be 

determined —Suits Valuation Act (VII of 1887), s. 8 

—Whether applies. 

Where in addition tothe claim for maintenance 
and arrears of maintenince, there is aclaim to set 
aside an order dismissing a claim petition, the 
value of the subject-matter of the claim petition 
must be aided to the other claim in order to deter- 
mine the jurisdiction. Section &, Suits Valuation 
Act, relates only to suits where ad valorem court-fees 


are payable and not to cases as the above. ARATHIL 
KANDOTH MADATHIL JANAKI AmMa v. KINAKKOL 
Kuusemua UMMA Mad, 452 


Madras Civili Rules of Practice, r.199—Rule 199 
whether ultra vires. , 
Rule 199 of the Madras Civil Rules of Practice to the 

extent to which it is opposed to and inconsistent with 

the provisions of the First Schedule of the Oivil Pro- 
cedure Oode cannot take effect. MURUGAPPA OHETTIAR 

v. RAMASAMI CHETTIAR Mad, 228 

Madras Co operative Socletles Act (Vi of 1932) 
s. 51—Dispute between society and ea-directors 
who continue as members—Jurisdiction of Registrar 
to decide the dispute. 

Where a dispute arose between a Co-operative 
Society and certain members of the society who 
were some time back its directors, regarding loss 
sustained by the society owing to the negligence 
of these persons in sanctioning a loss when they 
were directors: 

Held, that the dispute did not fall within s. 51 
cl. (b) of the Madras Oo-operative Societies Aot 
inasmuch as the dispute did not relate to acts of 


` 
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the members of such but only to their action as 
. directors 
Held, further, that cl.(c) of s. 51 was also not 
‘applicable as the said clause related only to disputes 
between a society and its existing officers and was 
not applicable to disputes between the society and 
its past oficere. Narayana AYYAR v. CO-OPERATIVE 
‘Urnan BANK J TD , TINNEVELLY JUNCTION Mad. 578 
‘Madras District Municipalities Act (V of 1920’, 
s.80—Levy of tax at new rates—Necessity of pul- 
lic notification—Notification not giving rate of tax 
but merely referring to Schedule of the Act for 
rates—Validity. 
A notification which merely says that the Muni- 
cipality has decided to levy profession tax at the 
‘maximum rates detailed in r. 17,Sch. 1V does 
not sufficiently comply with the provisions of 
-B 80 of the Madras District Municipalities Act 
which provides that whena Municipal Council shall 
have determined to levy any tax for the first time or 
at a new rate, the Chairman shall forthwith 
publish a notification specifying the rate at 
‘which the tax shall be levied. People from whom 
-tax is to be Jeviedshould be enabled from the 
Notification itself to understand what the tax 
isand its rate. They should not be driven to 
‘look into the Schedule of the Act in order to 
.gain that information. MUNICIPAL COUNOIL oF TELLI- 
. CHERRY v. CHOWUKKARAN VALIAYAPURAYIL MAYANKUTTI 
: Kerr ` Mad. 53 
ss. 93, 354, Sch, IV, r 28— Dividends 
_ received from Company—Whether liable to pro- 
fession tax—Suit for refund of tax illegally received 
. — Maintainadility—Jurisdiction of Civil Court. 

Dividends received by a person from a company is 
. not a source of income of that person upon which 
- profession tax could be levied under the Madras Dis- 
trict Municipalities Act. 

Where a person wasillegally assessed to profession 
tax in respect of dividends received by bim from a 
Company : 

Held, that neither s. 354 nor the word ‘final’ in r. 28 
of Sch. 1V of the Madras District Municipalities Act 
was abartoa civil suit in sucha case, and the 
. assessment could be impeached ina Courtof law, 
. RAJA MALRAJU VENKATA Narasima Rao BAHADUR v. 

CHAIRMAN, MUNICIPAL COUNCIL, NARASARAOPET 

Mad. 372 
vehicle—'Kept within 


—_——-88. 99, 103—Motor 
the Municipality’, meaning of— Leaving car 
permanently on roadside, whether amounts to 
‘keeping —Burden of proof. 

The word ‘kept’ in s. 103 of the Madras 
District Municipalities Act does not necessarily 
: connote a place where the particular article kept 

is placed, anda person may keep-a motor vehicle 

within the meaning of the said section even 

: though he hasno accommodation to keep it but leaves 
. it standing on the public road. 

Under s. 99 (4) of the said Act the presumption 

. ig that every person having possession, custody or 

-© control of a taxable carriage within a Municipality 

has kept the same within the Municipality. SIVASAMI 

: NADAR v, MADURA MUNICIPALITY Mad 929 

ı ——— s, 354. Sze Madras District Municipalities 





Act, 1920, 8. 93 372 . 
Sch. IV, r. 28, See Madras District 
Municipalities Act, 1920, s. 93 372 


Madras Estates Land Act lof 1908), s. 3 (11) 
(a)—‘Rent’, meaning of—Fees charged for 
« of collecting rent, whether can be recovered as rent. 


Feescharged by the landlord over and above the | 


rent for fhe costof collecting the rent and not 
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-which provides that 


< Estates Land Act anda rent sale under the 
- not binding on those sharers on whom notice was not 


. which has been held after serving notice on 


costs . 


11935 


Madras Estates Land Act—coneld, 


shown in the Record of Rights orin any pattah 


either issued by the landlord or by the Land 
Sattlement Officer cannot be deemed to be ‘rent’ 
within the extended meaning of that term as 


defined in s.30f the Madras Estates Land Act and 
such fee cannot bə- recovered in view of the pro- 
visions ofs. 143 ofthe said Act. 

The words “payable by ths ryot as such" in 
s. 3 (11) (a are fundamental and the fee which is 
recoverable as rent must be payable not merely with 
rent and by the ryot, but by the ryot as such, that 


:is, it must be payable by him as an incident of 


his holding. It must further 

him to the landlord. Basupzva Doss ~v. OHANDRA 

CHUDAMANI Mad. 1092 
s 13, cl 3-—Lands held on cropwar system— 

Improvement’ by tenant at his own expense— 

Landlord, whether entitled to levy higher rate of 

rent. 

Section 13, cl. 3, of the Madras Estates Land Act 
notwithstanding any usage or 
contract to ths contrary aryot shall not by reason 
of making an improvement at his sole expense become 
liable to pay higher rate of rent on account of any 
increase of production or of any change in the nature 
of the crop raised as the consequence of the improve- 
ment, is general in nature and applies also to lands. 
cultivated under what is known as the cropwar 
system, ADINARAYANASWAMI V. ANNAMALAI OHETTY 

Mad, 779 
———~S, 42 (2)—Suit for rent—Application ‘under 

8.42 (2) for enhancing rent for excess area—Decree 

for rent at enhanced rate for previous years— 

Legality, , 

An order made bythe Collector on an application 
under s 42 (2) of the Madras Estates Land Act 
allowing an alteration in the rate ofrent on account 
of excess area in the holding cannot have any force 
for the period prior to the filing of the application. 

Therefore, where an application under the said 
clause is filed after issues have been joined ina 
suit for rent, an order allowing it cannot have the 
effect of validly altering the rate of rent for the 
previous years for which rentis claimed in the suit 
itself. ALLURI KRISHNAMARAJU V. SRI ALLURI VENKATA- 
PATHIRAJU, RECEIVER oF OAINCHINADA ESTATS 

Mad. 594 
—s. 112— Rent sale—Necessity of notice to all 
sharers—O mission to serve notice on some—Effect— 

Power of Court toset aside sale in part—Effect of 

collusion of some sharers 

The notice under s. 112 of the Madras Estates Land 
Act, must be served on all the sharers where there is 
no scope for the application of 8. 147 of the 
Act ‘is 


be payable by 





served. 

But, itis only on general principles of jústics and 
equity that service of notice under s. 112has been 
held to be an essential condition and there is nothing 
to prevent the Court from holding that a rent sale 
some 
of the sbarers is valid so far as those sharers are 
concerned. The Court isnot bound to confirm or 
set aside the sale in its entirety. 

If the sale was the result of fraud or collusion of 
the sharers on whom notice was served, the case 
might be dealt with as one of a private alienation 
by misuse of the machinery of public sale and it 
may be held operative to transfer the interests of 
such sharers, though not to affect the interests of 
the others. THyamMaL V. SUBRAMANIA GURUKKAL 

i : Mad. 165 
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Madras Irrigation Cess Act(VIl of 1865), s. 1° 
(a)(b) proviso—Ryotwari land—Flow of water 
from sluice opened by unknown person—Water 
used for irrigation—Levy of water cess—Legality — 
‘Supply’, ‘use’, meanings of —Scope and interpretation 
of els. (a) and (b) and proviso, 

Where the shutterof a sluice intended to allow 23 
inches of water to certain lande held bya ryotwart 
holder had been forced open by some unknown per- 
son and Government collected water rate from the 
plaintiff on the ground that the plaintifi’s lands had 
benefited by the unauthorised flow : 

Held, (i) that the water must be held to have flow- 
ed from asource differentfrom that which had been 
assigned by the Revenue Authorities ; 

(it) that the watercould not be held to have been 
‘supplied’ for the purposes of 
s. 1 (a) of the Irrigation Cess Act as ‘supply’ implies 
a previous request, express or implied, and an inten- 
tional supply ; 

(iii) that the water could not also be held to have 
been ‘used’as the word ‘use’ presupposes a freedom 
either to take or refuse; 

(iv) that though the first part of s. 1, cl (b) of the 
said Act covered cases of involuntary enjoyment pro- 
vided the irrigation was beneficial to the crops, this 
provision was also not applicable as the water did 
not flow into the lands in question ‘from or through 
adjoining land’ ; 

(v) that in any event the plaintiff was protected 
by the second proviso which provides that no cess 
shall be liable unless the land be irrigated by 
using’ the water, 

The phrase ‘from or through adjoining land’ in the 
first part of cl. (b) of s. 1 governs and qualifies the 
entire part. 

Except.in the case of voluntary enjoyment ryotwari 
holders coming within proviso (2) arenot liable for 
water cess under the irrigation Cess Act. KANNIAPPA 
MUDALIAR v, SEORETARY OF STATE FOR INDIA IN CoUNCIL 

Mad.13 

Madras Local Boards Act (XIV of 1920 
repealed and re-enacted as by Amending 
Act of 1930),Sch IV, rr. 32 and 33—Rule 

[E fixing period of time for demanding house-taz, 

: whether retrospective. 

Rule 32, sub-r. 3 of the rules framed under the 
Madras Local Boards Act, 1930, which provides that 
no house-tax shall be payable by any person unless 
the bill for the tax is served upon such persons 
either within the half-year in which the tax was 
payable or in the succeeding half-year is retrospec- 
tive. 

House-tax for the year April 1930, to March 
1931, was not paid. The new Local Boards Act of 
1930, came into force on August 26, 1930. In 
October 1932 a demand notice was served to pay the 
tax and tax was collected ; 

Held, thatr, 32 (3) was applicable to the case and 
a suit for refund of the tax was maintainable, AKA 
VENKATA Sivayya v. PRATTIPAD PANCHAYET BOARD 

Mad. 632 

Madras Motor Vehicles Taxation Act (Ill of 
1931), ss. 5, Z— Prosecution for non-payment of 
tax~ Duty of prosecution to prove that vehicle was 
kept or used in Madras Presidency—Mere description 
of owner, no evidence. 

Under the Madras Motor Vehicles Taxation Act it is 
essential to the liability to pay tax and to the 
imposition of the penalty for failure to pay tax in 
respect of a motor vehicle that there should be proof 
that the vehicle was kept or used within the Presi- 
dency of Madras for the period during which the tax 
is claimed to be due, 


The mere fact that the endorsements op the regis- 


ri 
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tration certificate descrite the transferees of the 
vehicle as belonging to places within the Presidency 
does not lead any presumption that the vehicle 
was kept or used in the Presidency. 

The Court should not resort to the powers confer- 
red by ss,438 and 439, Criminal Procedure Code, and 
direct additional evidence to be taken for the pur- 
pose of filling up a gap in the prosecution case 
when the necessary evidence was easily available to 
the prosecutor at the hearing and ought to have been 
then produced. In re UNITED Motor IF rvaycg Oo, 

Mad. 432 

————ss.8 and 9—Saleof motor car in execution 

of decree against owner— Claim by Government for 

motor tax—Priority of Crown debts—Effect of 
attachment—Fnglish and Indian law. 

Debts due tothe Crown by record or speciality 
have priority over all other debts. 

Even in the case of a simple debt the Crown would 
have the priorright to payment because whenever 
the right of the Crown and theright of the subject 
in respect of payment of a debt of equal degree 
compete, the Crown's right prevails. 

Tax due to the Government from a person under 
the Madras Motor Vehicles Taxation Act is a Crown 
debt and is entitled to priority over other debts. 

Where a decree-holder attached a motor car 
belonging to the judgment-debtor and the car was 
sold and the proceeds paid into the Court and the 
Deputy Commissioner of Police made a claim in 
respect ofarrears of motor tax due by the judgment- 


debtor: ; 
Held, thatthe claim of the Government had 
priority over the decree-holder's claim, notwith- 


standing the fact that the car had been sold at the 
instance of the decree-holder. 

An attachment in ndia under the Civil Procedure 
Code does not create a charge or convert the attaching 
creditor into the secured creditor. 

The fact that the Motor Vehicles Taxation Act 
provides some methods for recovering motor tax, does 
not exclude the Crown's power to enforce ita 
prerogative right by other means, Deputy Commis- 
SIONER OF Potior, MADRAS w, VEDANTAM Mad, 634 
Maticious prosecutlon—Belated application to 

election officer to remove omission of name from, 

rolls—Facts published in plaintiff's paper during 
pendency of application—Contempt of Court pro- 
ceedings suggested—Dismissal of proceedings— Suit 
for damages for malicious prosecution—Good faith 

—Reasonable and probable cause. 

The defendant, a practising lawyer, applied to the 
election officer after the period for filing objections 
had expired, complaining that his name and his 
sons’ names had been omitted from the electoral rolls 
and suggested an enquiry, The plaintiff published 
a notice in his paper stating the fact of the omis- 
sion and howthe defendant had not discovered the 
fact till the period for making objections had ex- 
pired. The defendant then applied to the election 
officer in which hedrew that officer's attention to 
the matter published inthe paper and suggested 
that it constituted contempt of Court. He asked 
that suitable action should be taken. The plaintiff- 
respondent appeared in answer tothe notice from 
Court and after the parties had been heard the 
Magistrate decided that there was no sufficient 
cause for proceeding and he dismissed the applica- 
tion of the defendant-appellant. The plaintiff insti- 
tuted a suit against the defendant in respect of 
this application suggesting a prosecution for cons 
tempt of Court: 

Held, that in the circumstances it could not 


lesii 
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fairly be said that the defendant had no reason for 
thinking that the remarke, if they were made with 
reference to an officer of a Court of law, would not 
amount tocontempt. They were of course actually 
not made with reference to proceedings before such 
an officer, but at a time when the only proceeding 
actually before anybody was the enquiry into the 
omission of the names fromthe electoral rolls, an 
enquiry which was proceeding before an exe- 
cutive officer, namely, the officer in charge 
of such matters in connection with the election. 
Doubtless there was no question of any contempt of 
Court in these circumstances, but it could not be 
said that the defendant was obviously notin good 
faith when he made the suggestion which he did 
make andif he, without a proper consideration of 
the legal aspect of the matter, suggested proceed- 
ings against the respondent which could not pro- 
perly be taken, that in itself was not a sufficient 
ground for passing a decree in a suit for damages 
for malicious prosecution. It was doubtful if it 
could be said in the circumstances of this case that 
the appellant did institute a prosecution in any 
sense of the term against the respondent, but even 
if he did so, it could not be said that he had no 
reasonable and probable cause forso doing MUHAMMAD 
Umar Kuan v. NazIRUDDIN AHMAD MINAI All. 723 
———~— Cause of action—Dismissal of insolvency 

petition—Injury to credit and dismissal of petition, 

whether part of cause of action. 

The dismissal of an insolvency petition is part of 
cause of action for suit for damages. Injury to credit 
and reputation is also a part of cause of acticn, A.M. 
M. MURUGAPPA Cuettyar v. N, O. GALLIARA Rang. 142 
NMiandamus—Writ of. See Specific Relief Act, 

1877, 8. 45 196 
Manufacturer and purchaser— Liability of 

manufacturer. SEE Sale of goods 667 (b) 
Marshalling. Sse Transfer of Property Act, 188?, 

before amendment of 1929), s. 56 159 
Master and Servant— Relationship 

question of fact, 

Relationship of master and servant is a question 
offact, Goorpat MOoTABHAI Sarcr¥ ~v, PESTONJI 
Cowass1 BHANDARI Bom. 363 
——-——Servant, who is—Tests regarding right of 

control—Tort— Vicarious liability. 

A servant is a person who voluntarily agrees, whe- 
ther for wages or not, to subject himself at all times 
during the psriod of his service to the lawful orders 
and directions of another in respect of the work to be 
done by him. It is that other person who is entitled 
in law to give orders and to have them obeyed. The 
relationship therefore exists only between persons of 
whom the one has the control of the work done by the 
other, and it does not depend merely on the mode of 
payment for service, or for the time for which 
services are engaged, or the nature of those services or 
on the power of dismissal, though these are certainly 
matters which the Oourt may take into consideration 
jn assessing the relationship. The test therefore is 
the right of control which a person has in the man- 
ner in which the other does the work,and the master 
is liable when the act committed by the servant is 
expressly authorized by the master or ifthe wrong 
done is incidental-to such act. To put it shortly, the 
‘wrong must be an improper modeof doing an 
authorized act or incidental to it, Goonpar MOoTABHAI 


between, is 


SHROFF V. PESTONJI Cowass1 BHANDARI Bom. 363 
Maxim—Volenti non-fit injuria. Ses Criminal 

Procedure Code, 1898, s. 545 (1) (b) 1026 
Mercantile usage. Ser Agency 984 
Merger, Ses Mortgage 1091 
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Mesne profits, Ser Tort : 8 

———— Measure of—Artual selling value of crops, if 
proper measure. 

The value of acropis the result of not only the 
use of the land, but alsoofthe seeds supplied by 
the person who cultivates and the labour of cultiva- 
tion andirrigation and harvesting. The actual sell- 
ing value of a crop isin no way a measure of mesne 
profits. The necessary expenditure of producing the 
crop from the price at which it was anld should be 


taken, PARTAP AHIR v, Gori RAM All. 647 
Minor. 
Sez Civil Procedure Code, 1908, s. 11 693 


Sze Civil Procedure Code, 1903, O. XXXII, r.3 
954 


————Guardian ad litem validly appointed—When 
can cease to function during pendency of suit— 
Appointment of another guardian in other proceed- 
ings—Whether divests the former of his position 
as guardian ad litem. 

If a guardian ad litem has once been validly ap- 
pointed, he continues to exercise his functions as 
guardian ad litem until he has ceased to be so, and 
he only ceases to be so by his retirement with the 
permission of the Court or by his death or by his 
yemoval by an order of the Court. These are the only 
ways in which the guardianadlilem can cease to 
function as such during the pendency of the suit, 
The mere appointment of another guardian in other 
proceedings does not by itself divest the guardian 
ad litem of his position as guardian ad litem. He 
still continues to function. MANDAPAKA SUDARSANA Rao 
v. VARADA Kaugswara Rao NAIDU Mad, 661 

Suit by son within three years of attaining 
majority, to set aside alienation made by father 
while son was en ventre sa mere—Suit, if within 

time . i 

While for certain purposes a child in the womb 
of his mother cannot be regarded as a person in 
existence, for certain other purposes he may ba re-. 
garded as a person in existence. Further a person 
in existence must be either a minor ora major and 
obviously an infant en ventre sa mere cannot be a 


major and must, therefore, bea minor. A suit in- 
stituted by a son, within three years of attaining 
majority, to set aside certain alienations made by 
the father while the son was en ventre sa mere, is, 
therefore, within time. RANGANATHA REDDI v. RAMA- 
BWAMI MUDALI Mad. 1F B 
Misconduct 

See Legal Practitioner 56156 

See Railway 580 
Mortgage—Jinglish mortgage. Sez Transfer of 

Property Act, 1882, 8. 58 (e) 1001 


Equitable mortgage —Deposit of copy of title- 
deeds—Original in existence and within power of 
mortgagor—HKquitable mortgage, if valid. - 
The doctrine of equitable mortgage requires the 

mortgagor to deprive himself of ths possession of 
the documents which create his title so as to render 
him unable to deal with the property upon the as- 
sertion that the title is still with him, It can- 
not be created merely by deposit of a copy of the 
original deed which is inexistence and the production 
of which is within thé power of the morbgazor. 
Hem Ras v, SIMLA BANKING & INDUSTRIAL Co. LTD. 
Lah.1085 

Equitable mortgage—Validity in Punjab. 

An equitable mortgage can bə created in the 
province of the Punjab merely by, a deposit of title 
deeds. HEM Rag v. SımLa BANKING & INDUSTRIAL Co, 
Lrp, Lah. 1085 
Merger—Mortgagee purchasing equity of 
redemption ffect—Purchase made in henamidar’s 


` 


` 
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name—Intention to keep alive mortgage, if can be 

claimed—Transfer of Property Act (IV of 1882), 

s. 101, 

A mortgagee purchasing the equity of redemp- 
tion stands in the place of the original mortgagor 
and his mortgagee rights merge in the proprietary 
rights and become extinguished, Merely because 
the purchase is made in thename of a benamidar, 


the mortgagee cannot claim that he intended to 
keep the mortgage alive. GoKAL CHAND LAMBA 2. 
QANDHARA SINGH Lah, 1081 


Mortgagee having notice of sale of portion of 
equity of redemption — In suit on mortgage pur- 
chaser not impleaded—Proportionate abatement of 
mortgage money —Mortgagee relinquishing in Court 
claim against such purchaser— Purchaser of other 
portion, if can redeem piecemeal. 

Where a mortgagee having notice of a saleof a 
portion of the equity of redemption does not make 
the purchaser a party to the suit on the mortgage, 
there should be a proportionate abatement of the 
mortgage money, as such purchaser is a necessary 

arty. 

P The fact that ths mortgagee reliaquishes in Court 
in course of suit on a mortgage, his claim against a 
purchaser of the equity of redemption, does not 


. entitle the purchaser of the other portion to redeem - 


piecemeal, i.e., by payment of proportionate share 
of the mortgage money, BENGAL OoaL Oo, LiD. v. 
SITA Ram OHATTERJEG Cal. 159 
Mortgagee of share of property previously 
mortgaged, getting decree on basis of his mortgaje 
and purchasing such share in execution—Suit for 
partition of such share—Partition, when can be 
allowed. Rendition of account claimed, together with 
relief of possession—J oinder, whether can be allowed 

—Civil Procedure Code (Act V of 1908,0 JI,r 4, 

Where the mortgagee ofa share in certain prop- 
erty which had been previously mortgaged, gets a 
decree on the basis of his mortgage and purchases 
it in Oourt auction, he cannot be allowed to obtain 
that share by partition without sharing in the mort- 
gage charge in respectof the mortgages, Ina suit 
by suche person for possession of his share by 
partition, together with the relief for possession, 
rendition of account can be claimed, SADHU SINGH V. 
“KHAIR Nrssa Pesh 463 
Mortgagee rights transferred—Purchaser in 

possession, whether bound by any receipt passed by 

mortgagee subsequent to sale, 

Where a usufructuary mortgagee transfers his 
rights to another and puts him in possession of the 
property, the purchaser is not bound by any receipt 
paseed by the mortgagee of the mortgige money 
subsequent to the sale of his rights. The purchaser 
of the rights of the mortgagee is therefore entitled to 
his rights as such, Deaviam OHBTIIAR v. RAMATYA 
OHETTIAR Mad.857 
———Mortgagor gifting part of mortgaged property 

—Property charged with portim of debt—Deed 

providing, that donee to pay interest—Held, donee 

took gift burdened with interest 

‘he mortgagor ia making a gift of part of the 
mortgaged property, charged the said property with 
è portion of mortgage debt and provided that till the 
payment of the said portioa the donea was to pay ia- 
terest on the amount of the proportionate charge 
from year to year: 

Held, that the donee took the gift burdensd 
with ths liability for interest as expressly provid- 
ed forin the deed, NISAR AHMAD Kuan v. MANZUR 
AHMAD KHAN Oudh 54 
One of several co-mortgagees, if can sue for 


159— G. L—X 
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decree of his share of mortgage debt—Proper 

procedure, 

Ose of several co-mortgagees alone cannot sue for 
recovery of his share of the mortgage-debt. He cannot 
get a decree for his share ofthe mortgage-debt or a 
sale ofa part ofthe mortgaged property. The same 
principle applies even where, one of the mortgagees 
chooses to abandon the security. His abandonment 
would not bind the other co-mortgagees who are jointly 
interested in the whole amount, noris it far that 
one mortgagee should steala march over the other 
co-mortgagees to recover his share of the mortgage 
debt, either by attaching the mortgaged property 
Jater on or by attaching other property of the mort- 
gagor und leave his co-mortgagees in the lurch, 
J] AL Ram SARUP?, KUNJI Lat All 48 
Property mortgaged to prior and subsequent 

mortgagees—Decree by all—Property sold—Pbrior 

mortgagee's execution filed as fully satisfied— 

Subsequent mortgagee attaching balance—Meanwhile 

decree of prior mortgagee amended—Application in 

execution proceeding of subsequent mortgagee by 
prior mortgagee for payment .of moneyto him dis- 
missed—Subsequent suit more than two years after 
this order—Held, barred under Art. 11 and that Art, 

62 did not apply—Proper procedure—Limitation 

Act (IX of 1903), Sch. I, Arts, 11, 62. 

M mortgaged his property tothree sets of persons 
and all three sets obtained decrees against him for rea- 
ligation of their dues by the saleof the property. The 
property was sold and out of it the previous and the 
second mortgagees were satisfied and the execution was 
filed as fully satisied. The third mortgagee, whose 
mortgage was subsequent to the other two, put in an 
execution application in hisdecree and attached the 
sum which remained. He thenapplied for payment 
of that sum towards the satisfaction of his decree, 
In the meantime one of the decree-holders in the 
second mortgage decree applied for amendment of 
the second mortgage decree. This was after the 
attachment ofthe balance by the third mortgagee. 
The second mortgage decree was amended by raising 
the decretal amount. The second set of mortgagee 
decree-holders, however, did not apply to have the 
order consigning their execution application to the 
record room as fully satisfied, reviewed, and further 
they did not take out execution proceedings to 
satisfy the amended mortgagedecree in their favour, 
What they did was to put in an application in the 
execution proceedings of the third mortgagee asking 
that the money be paid tothem. This application 
was dismissed by the executing Oourt on the ground 
that their execution was filed as fully satisfied, 
More than two years subsequently, one of them 
filed a suit for payment of the amount ; 

: Held, that the suit was barred by time as he should 
have filed declaratory suit within one year of the 
order under Art. 11, Limitation Act, and that tha 
suit was not governed by Art. 62 

Held, also that the proper procedure for him was 
to put his own amended decree into execution. ISHAR 
Lah 608 
Redemption—Mortgagee planting new trees 

in place of those cut down —Cultivation of portion 

of grove by mortgagee—Whether acts of permanent 
injury. 

Where the mortgagee has been planting new 
tcees from time to time to replace trees whicno 
fell down or were cut down by him, he cannot be 
said to have permanently injured the property, as 
if the mortgagee remains in possession for the 
full term, the trees which he has newly planted will 
be of greater value than the old trees which have 

nae e 1 








Ixxi¥ 
Mortgage- contd. 


been cut down, as the latter would probably fall 
down or become useless before the expiry of the 
mortgage. 

Cultivation of a portion ofa grove cannot cause 
any permanent injury to the grove as the value 
of the land is likely to be improved rather than 
diminished by reason of such cultivation. Har BAKIISH 
SINGH v. MAHABIR SINGH Oudh 1052 
——_——Redemption—No act of permanent injury 

—Suit for redemption before expiry of full term of 

morigage—Maintainability. 

There is no authority for the proposition that 
the mortgagor can redeem before the expiry of 
the stipulated term merely on the ground that the 
mortgagee in possession has done something which 
he was notauthorised to do, although he has not 
destroyed or permanently injured the property in 
any way. 

Where the mortgagor had received the mortgage 
money in full, the mortgagee had nothing to do 
but to remainin possession of the property and 
to maintain it in good condition so that it should 
not deteriorate in value and the mortgagee had 
done nothing to cause any permanent injury to the 
property buton the contrary he has rather improved 
the value of the property by planting new fruit 
trees and making a masonry well and the property 
was likely to be of a greater value at the expiry 
of the term than it was when the contract of mort- 


gage was entered into; 
Held, that a suit for redemption before the 
“expiry of the period was premature and the 


mortgagor had no rightto redeem the property 
before the expiry of the stipulated form. Har BAKGSH 
SINGH v MAHABIR SINGH Oudh 1052 
Subrogation—Purchaser paying prior mort- 
gage, whether entitled to claim interest on amount 
paid against subsequent mortgagee. 
| Where the purchaser of a property which is 
subject to several incumbrances pays up a prior 
| incumbrance and in a suit by a subsequent in- 
cumbrancer, he claims the amounts paid by him 
‘to discharge the prior incumbrance with subse- 
quent interest thereon, his claim for subsequent 
interest should not be disallowed if the portion 


of the profits received by him which is not re- - 


ferable to the purchase money paid is not enough 
‘‘to cover the subsequent interest. The interest 
should be allowed in such cases but a deduction 
made on account of the fraction of the profits 
received, But he is not bound to account for any 
surplus profits after deducting the interest where 
the profits exceed the interest. Ramacuanpra NAIDU 
v. PAVALAYAMMAL Mad. 478 
Suit by mortgagee—Lease by morigagor after 
suit but before decree—Hxecution sale— Purchaser 
whether entitled to crops as against lessee—Applica- 
tion for appointment of Recetver—Maintainability. 

A mortgagor granted a lease of the mortgaged pro- 
perty after a suit had been brought to enforce the 
mortgage but before the decree. The mortgagee 
applied for appointment ofa Receiver and the Court 
made an order directing the lessee to deposit a sum of 
money in Court every year as annual rent. The 
properties were soldin execution and purchased by 
the mortgagee who again applied for appointment of 
a Receiver claiming that tke crops belonged to him 
after the sale: 

Held, that the lease was not affected by the rule 
of lis pendeng and mortgagee purchaser acquired 
only the rights of his mortgagor and could therefore 
only claim his share represented by therent and not 
“fhe entize crops, and the appointment of a Receiver 
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would not therefore be justified, especially in view of 

the previous order on the lessee for depositing the 

rent. DARBHA VENKATA SomayasuLu ~v. POTULA 

SATHIRAJU Mad 93 

—Usufructuary mor:gage—Interest— Agreement 
that profits be taken in lieu of interest— Mortgagee’s 
negligence in securing possession—Whether entitled 
to interest by way of damages. 

Where under the terms of the mortgage bond 
the mortgagor does not make himself or the mort- 
gaged property liable for interest and only the 
profits of the mortgaged property are agreed to be 
taken and enjoyed by the mortgagee in lieu of 
interest and tke mortgagee, onaccount of his own 
negligence, fails to secure porsession of tke mort- 
gaged property and recover interest from its 
usufruct as perterms of the mortgage bond, he 
is not entitled to any ioterest by way of damages. 
JAIRAM PUNJAJI v. JAGNU Nag. 868 

Usufruciuary mortgage—Non-payment of full 
consideration by mortgagee—Suit for balance of 
consideration or damages—Competency of—- Mort- 
gagor, tf can recover proportionate land or mesne 

profits. . 

A person who having executed a usufructuary mort- 
gage, has not received the full consideration, is entitl- 
edeithertosuch balance orto damages for non- 
payment which may be assessed as the balance 
due. But he cannot recover proportionate land or 
mesne profits WAHID ALI v. BIPTU Cuamar Pat, 177 
Muhammadan Law. Ses Provident Funds Act, 

1925, s. 3 427 
Bequest—Shia and Sunni Law 

Under the Sunni Lawa bequest by a testator in 
favour of one of his heirs is not valid unless it is 
consented to by the other heirs after his death. 
Even under the Shia Law, a bequest by a testator 
in favour of one of his heirs in excess of one-third 
of the estate of the testator is invalid unless it is 
likewise assented to by the other heirsafter the 
death. HAYATUDDIN v. Kayman Sind 427 
~ Gift—Donor and donee living in same house 

alleged to be subject of gift—No delivery of deed to 

donee—No mutation—Donor paying house tax—Gift, 
whether valid. 

After the execution of the deed of gift, the donor 
and the donee continued to live in the same house 
which was the eubject of the gift and the donor never 
delivered the deed to the donee No declaration of 
the transfer of possession was made in the deed nor 
any mutation of names took place in the Municipal 
registers. Nor had the donor divested herself of 
either the ownership or the possession of the pro- 
perty in any other manner, further the house-tax als 
used to be payed by her: : 

Held, that all the requirements of Muhammadan Law 
bad not been fulfilled and that the gift had not been 
completed in every respect. In these circumstances 
the gift remained incomplete and wasthus invalid and 
ineffectual under Muhammadan Law. QAMARUDDIN v. 
Hassan JAN Lah. 968 
—_———. Musha— Gift of undivided share of 

watery portion of tank and its bank is valid— Donee 

admitted to possession with donor and recognized 
as person in possessicn~—Gift, whether valid 

‘Ihe doctrine relating to invalidity of gifts of Musha 
ought to Le confined within strict rules. The gift of an 
undivided share in anything which is of such a 
nature that it can be used to beiter advantage in an 
undivided condition, is valid, under the Muhammadan 
Law. The watery portion of the tank does not admit 
of partition, and an undivided share of the same may 
be the subject-matter of a valid gift; the undivided 
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share of the banks of the tank also, which by its very 


nature can be used to better advantage in an undivid- 
ed condition must be held to be valid. 

A giftof a share in property, the donee being 
admitted to possession with the donor and recognised 
asa person in possession isvalid under the Muham- 
miadan Law. ALA Barsav.MasipaL Huq Cal. 678 


Rellglous endowment — Arrangement 
between members of family to worship by turns 
whether confers a transmissible right on members. 
Though it is trueas a general proposition 

spiritual offices cannot be made the subject of trans- 
fer, it is doubtful whether the considerations of 
public policy which have given rise to that rule will 
apply tothe internal arrangementa which a family of 
worshippers may make for the distribution of religious 
worship amang its members. 

An arrangement between the members of a family 
which is merely an arrangement of worship in turns 
will not confer any transmissible right upon those 
members. P 

Though underthe Muhammadan Lawa mutawalli 
may nominate his successor, this principle cannot be 
imported into the internal arrangements of a family to 
worship by turns. HAKIM Kuan v A, SAHIBJAN SAHIB 

f Mad. 694 

Rellglous Institutlon—Khankah—Appoint- 

ment of mutawalli by bhek—Appointment influenced 

by will of deceased mutawalli—Validity of appoint- 
ment. 

Where a person is appointed mutawalli of a 
khankah by the bhek or order, the appointment is 
valid even though it was influenced by the will of the 
deceased mutawalli. ALI SAH v. FATEH MOHAMMAD 











Lah, 237 

s Khankahs and takyas, whether 
recognized by Muhammadan religion. 

Khankahs and takyas and such like institutions 


do not come under the strict purview of Muhamma- 
dan Law and they are not recognized by the 
Muhammadan religion strictly interpreted. ALI SHAH 
v, FATER MOHAMMAD Lah. 237 


———Suit for declaration that plaintiff 

was appointed mutawalli and for injunction 

- restraining defendant from preventing him from 
duty-—Maintainability, without prayer for possession. 

A suit for a declaration that the plaintiff has been 
appointed to the cffize of mutawalli by the bhek or 
order, and for an injunction restraining the defend- 
aut nashin from preventing him in carrying out his 
duties, is competent and no suit for possession is 
necessary. ALI Saan v. Fatsa MonammMad Lah. 237 
: Sale by motheras guardian of minor sons 

—Validity. 

A sale by a Muhammadan woman of properties be- 
longing to herand her minor sons can be valid only 
in respect of her own share; it is void as regards 
her minor sons' shares. CHENGANABATTIL MOIDEEN 
v PorrencaL KUNHALIKUTTI Mad.1021 

Wakf—Declaration without transfer of 
possession, whether sufficient, in case where founder 
is first mutawalli—Subsequent inaction by mutawalli 

—Wakf, whether invalidated, 

A transfer of physical possession is not necessary 
where the founder of the wakf is also the first 
mutawallt and consequently the wakf is complete 
when the wakfnama is executed and registered. A 
wakf once made cannot be invalidated by the sub- 
sequent inaction of the mutawalli. MUHAMMAD SAID 
v. SAKINA BEGUM Lah. 250 
—-——Wakf for benefit of poor relations— 
. Creation stated to be for charity Endowment to 
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` charity insignificant —- Held, that document was in: 

nalure of family settlement in garb of wakf. 

The recitals in a document of wakf were that- 
the wakf was being created for the benefit of the 
sons, grandsons and heirs in succession of the 
wakif'’s deceased cousin and some other relations and 
kinsmen who were all poor, destitute and without 
means. It was also stated that the wakf was being 
created in the name of Goi and for the purposes of 
charity. Butonan examination of the dispositions 
it was apparent that the property could not after 
meeting all provisions that weremade leaveany 
appreciable surplus out of which any work of charity 
could be performed: 

Held, that the giftto charity which was to be 
found in the wakf was illusory and the document in 
its true nature represented a family settlement in the 
garb ofa wakf. SEKANDAR ALI MRIDHA v SADARUDDIN 
BauMIJA Cal. 1008 
— Wakf—Wakf of musha for mosque or burial 

ground — Validity of. 

Under the Muhammadan Law a “musha“ or an 
undivided share in property may, according to the 
more approved view, form the subject of wakf 
whether the property be capable of division or not, 
But the wakf of a musha for a mosque or burial 
ground is not valid whether the property is capable 
of division or not. MomauĮman BADRUL Hag RASHIDI v. 





SAH HASAN AHMAD All. 37 
Musha. Ses Muhammadan Law 37 

Negligence. 
Sez Railway Company 872 
Sre Shipping 713 
Nature of. Sse Sale of goods 667 ib) 


Negotlable Instruments Act (XXVI of 1881), ss. 
8, 43 —Transferee under sale-deed of negotiable 
instrument—Whether holder within s. 8-~Rights 
under s, 43, if available to him. 

A transferee under a sale-deed of a negotiable 
instrument is not a holder of the negotiable instru- 
ment within the meaning of s 8 and can enforce 
the rights conferred on sucha holder by s. 43 of the 
Negotiable Instruments Act. PARSOTAM SARAN v. 
Bankxey Lat All 788 
— — 8 87—Instrument altered—Burden of proof 

to show thatalteration has mot been improperly 

made, 

Where a party sues oa an instrament which, 
on the face of it, appears to hive bean altered, 
it is for him to show that the alteration has not 
been improperly made. O. S, PiLLAY v. K. K. KONAR 


Rang. 70 (a) 

——s 118. Sze Evidence Act, 1872, s. 114, 
Illus. (e) Expl. 61 
———s 118 —Presumption —Ad mission of execution 


but denial of - consideration—Consideration of 
circumstances in rebuttal of presumption —Hxecutant 
profligate—Presumption, whether rebutted, A 
In suits on simple loans a Court can determine in 
every case whether a person who denies considera- 
tion has succeeded in supporting his denial by such 
direct or circumstantial evidence which may be 
sufficient in itselfto rebut the presumption laid 
down ins. 1L!8o0f Negotiable Instruments Act, The 
mere fact that the debtor is a profligate young 
man andthe creditor is a money-lender does not 
rebut the presumption under s., 118 of the Act, so 
asto shift the burden of proof on to the creditor" 
Bannu Mat v. MUNSHI Ram Lah 61 
s.118—Professional or casual money lender 
whether entitled to benefit of presumption. 
A casual or a professional money-lender is as 
much entitled to the benefit of legal presumptions, 
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as any innocent business man in the world and no 
degree of centiment thatone may cherish against 
him or his profession can legally deprive him of 
that benefit, Banxo MAL v, MUNSHI Rau Lah. 61 
New plea. Ser Practice 542 
N.W.F. P. Courts Regulation (I of 1931. s 31 
tl) (a) ()—Second appeal—Suit under O. XXI,r. 
63, Civil Procedure Code (Act V of 1908)—Value of 
suit, for jurisdiction Rs. 193-6-6—Valvation of 
property in dispute Rs, 1,100—Second appeal, 
competency of. 
Where ina suitunder O, KAI, r. 62, Civil Proce- 
dure Code, the valı e for jurisdiction is Ka 123-6-6 and. 
the decree involves a question of title toa -house, 
the value of which is assessed by the plaintiff at 
Rs. 3,1(0, a valuation not denied by the decree-holder, 
a second appeal is competent under s. 3! (i) (a) (i) of 
the N.-W. F. P, Courts Regulation. Duarr Kam v. 
CHOTHU RAM è 


Pesh. 941 

Nuisance. Ssg Criminal Procedure Code, 1898, 
s. 133 198 
Oudh Civi! Rules, Chap. VII, r. 285. Sze 
Advocate 261 
Ouah Laws Act (XVIII of 1876), s. 13. SEE 
Preemption 609 


Oudh Rent Act (XXII of 1886), s. 108 (2). Sze 

Co-sharers 778 
——— 8, 108. cl.(16'. Ser Revenue Records 59 
s. 154, cl. 1—Suit for arrears of rent 
against auction-purchaser of under-proprietary 

rights—Plaint not mentioning liability under 

el. (1)—Failure to prove incumbrance— Plaintiff, if 

entitled to benefit of cl. 1. 

Where in a suit for arrears of rent, the plaintiff 
has failed to make the defendant liable under 
a, 154, cl. 1, Oudh Rent Act, in the plaint and 
has aleo failed to prove the incumbrances in 
favour of tbe defendant, the plaintiff cannot be 
given the benefit of the said clause of s. 151 of the 
Oudh Rent Act. BISHUNATH SARAN SINGH V, GHANSHYAM 
Dass ` Oudh 264 
s. 154, cl. 2—Cl. ?, if applies to involuntary, 
transfers—Auction-purchaser, if liable for arrears 





accruing before purchase of under-proprietary 
rights, 
Clause (2) of s. 1f4, Oudh Rent Act, does not 


apply to involuntary transfers like a sale by 
auction. Consequently, in a, suit for arrearsof rent 
against the auction purchaser of the under-proprietary 
rigbta, the defendant cannot be held liable under 
cl. (2) of s 154 of the Oudh Rent Act for arrears 
ofrent that accrued due before his purchase of 
the under-proprietary rights. BISHUNATH SARAN 
SINGH v. GHaxssyyaM Das Qudh 264 
Pakka arhaila See Agency 984 
Pardanashin lady. Sze Civil Procedure Code, 
1902, g. 132 el. (1) 153 
Decument must be read over. and she must 
understand its nature and effect. 

In the caee of a dccument executed by a parda- 
nashin woman, itis not sufficient to show that the: 
document was read over to her; it must further be, 
proved that she understood its nature and effect, 
To ascribe, however, to a pardanashin woman ignor- 
ance, weak-mindedness and incapacity to urder- 
stand her affairs becsuse of her living in seclusion 
or sitting behind the pardah is impossible, 
Hugam Devt v. Satie Ram Lah. 405, 
= Pardanashin lady, uho is—Held, on facts. 

that thewifeofa person in humble position in 

life and going about but hiding, her face in public 
was not pardanashin. 
i, A parganashin is a“ woman of rank” who lives 





INDIAN CASES [1935 


Pardanashin lady~concld. 


in seclusion shut in the “ zenana “ having “ no com- 
munication except from behind the pardah or screen 
with any male person save a few privileged relations. ` 
or dependants ". 

Held, on facts that a wife of a person in humble 
position in life who was going about but hiding her 
face in public was not a pardanashin, Hukam Devt 
v, SALIG RAM Lah. 405 
- Transactions with, uhen can be upheld. 

In cases of transactions by a pardanashin lady the 
disposition made must be substantially understood 
and must really to the mental act, as its execution 
is the physical act, of the person who makesit. The. 
parties relying on it must satisfy the Court that the 
deed has been explained to and understood by the 
party thus under disability, either before execution 
or after it under circumstances which establish 
sdoption of it with full knowledge and comprehen- 
sion. The mere execution by such a person, although 
unaccompanied by duress, protest or obvious signs 
of misunderstanding or want of comprebension, is in 
itself no real proof of a true understanding mind in 





the executant. Brxoy KRISHNA SADHUKHAN v. 
PANCHANAN SADHUKHAN Cal..133- 
Pardon. Seg Criminal trial 412 
Parls See Temple offerings 812 
Parties. Srs Practice : 186 
Partition Sere Revenue records 366 


————Suit for partition of houses and not of 
sifes—Held, that jurisdiction of Civil Court was 
not Para D. P. Land Revenue Act (III of 180i), 
s. 118. . 

The plaint in a suit asked for a partition of two 
houses on the grounds that these were jointly owned 
by the family and thatthe plaintiffs should receive 
their one-fifth share together with open spaces in 
front of the doors and all their appurtenances accord- 
ing tolaw and did not ask that any division should 
be made of the sites of the houses, nor did the lower 
Court ordered any euch division. Ib was argued 
that the partition of the site of an abadi should be in 
the Revenue Court : 

Held, that it is no doubt a fact that in making a 
partition ofa mahal, a Revenus Court will also 
partition the abadi or village site and in making that 
partition under s 118 of the Land Revenue Act, 
provision is made for the case where the dwelling 
house of one co-sharer has to be placed in land 
allotted to another co-sharer, but actually a partition 
proceeding always directs that so far as possible this 
should not happen and that the site of the dwelling 
house of one co-sharer should be allotted to the 
part of the abadi given to that cc-sbarer. All that 
the Civil Court dees in a partition case like the 
present isto divide the houses between the parties 
and to grant along with tke portion cf the house 
given toa party the riebt to cecypy the site. It will 
thus become matter for a subsequent partition of 
the abadiin the Revenue Court asto whom that 
particular site is allotted. There is, therefore, no 
infringement ofthe jurisdiction of the Revenue Court 
by the Civil Court. Avran Husain v, Nasir Husain 

All. 730 

Partnership — Building ccntract — Agreement by 
contractor to pay third person a share of profits 
‘as soon as final bill is ready’—Suit for accounts 
and share—Cause of action—Suit before disputes. 
between contractor and owner are settled— 
Maintainability. 

A contract of partnership between. A and B relating 
to the construction of a railway which B. had under- 
taken, provided as follows: ‘As. soon. as the final 
bsill is ready, after deducting all the expenses 
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Jagree to pay you one-third of the profits’. The 
final bill Wes pre pated in 1927 but there were dis- 
putes between B and the Railway Company and these 
were settled by the Court only in 1931, A suit for 
rendition of accounts and one-third share of the 
profits was instituted by A against Bin 1928. B con- 
tended that the suit was premature : he, 

Held, that the causa of action for rendition of ac- 
counts was different from the cause of action for 
ascertainment of the exact amount due to the plaintiff 
and the suit was not premature j 

Dictum.—In the interests of all parties, especially 
if the plaintiffs’ right itself is denied it will be best 
that an action of this kind is brought as soon as the 
work iscompleted rather than that it should be 
indefinitely delayed pending settlement between the 
original contractor and the Company. MUNISAMI 
NAIDU V. THANDAVARAYA MUDALIAR Mad. 1005 
__-_-— Commencement of—Date of execution of deed 

— Presumption. 

Prima facie every instrument takes effect from the 
date of its execution provided there is no expression 
in the document indicating an intention to postpone 
its operation to a future date. A deed of partnership 
must also be governed by a similar rule, and there- 
fore unless there is something in the deed to show 
that the partnership evidenced by it was not to 
commence till a future date, the presumption is that 
the partnership came into existence onthe very date 
of the execution of the deed. SHlAM Ian v, SHIAM 
Lau All. 433 
———— Question as to when partnership is dissolved— 

Mixed question of law and fact—Question whether 

inference by lower Court as to dissolution or non- 

dissolution is or is not correct, if one of law— 

Civil Procedure Code (Act V of 1908), s. 109. _ 

The question when a partnership was dissolved is a 
mixed question of fact and law. The facts relied 
upon by the partiesin support of their respective 
contentions on the question as to when a partnership 
was dissolved must necessarily be questions of fact 
aad the findings recorded on those questions must 
therefore be findings on questions of fact. But the 
conclusion drawn from proved facts is always a 
quéstion of law. In other words, the question whether 
tne inference about the dissolution or non-dissolution 
ofa par'icular partnership drawn by the lower 
Appellate Court from the facts found by it isor is 
not correct, is a question of law. Suram LALU. SRIAM 
LAL. All, 433 

Suit for dissolution—All alleged partners are 
necessary parties 

A suit for dissolution of partnership and account 
cannot be tried ia the absence of all the alleged 
partners. Paras Das v Pram OHAND Pat.586 
Fenal Code (Act XLV of 1860), 5. 24, Ser Penal 

Code, 1860, s. 405 952 
ss, 89, 352—LHzception under s, 89— Benefit 

of, how can be obtained —Llushband having right to 

possession of wife—Criminal force cannot be used 

— Child Marriage Restraint Act (AVIII of 1929) 

—Wife under fourteen—Policy of Act—Husband, if 

can take possession of wife. 

To obtain the benefit of the exception mentioned 
jn s. 89, Penal Code, it is necessary toshow that the 
act was done for the benefit of the minor. Where 
the husband desires to have possession of his wife 
who has not attained the age of puberty, presumably 
for the purpose of Laving sexual connection with 
her, the act isnot one for her benefit andis one 
which it is the policy of the law to prevent. It 
cannot, therefore, be said that he is entitled to take 
his minor wife away whether she desires it or not. 
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Jt is against the policy of the Child Marriage Res- 
traint Act, that a husband should obtain possession 
of his wife if she has not attained the age of 14 years, 
Obtaining possession of the minor wife by her hus- 
band would not be for her benefit as the law clearly 
provides that such marriages shall not take 
place. 

Although for a husband to take his wife would not 
be an offence, he has no legal right to cause injury, 
fear, and annoyance to her by using criminal force 
and his right can be enforced only by having recourse 
tothe Court and not by use of force. The right 
must not be enforced by the use of criminal force, 
and where five or more persons employ criminal 
force for the enforcement of a right ,they constitute an 
unlawful assembly. Nanku v. Jimprror All,183 
s.109. Seg Criminal Procedure Code, 1898, 








s. 364 31 
—~s. 124 A. Sze Legal Practitioners Act, 3°79, 
s. 12 664 


s. 141—Criminal force—Assembly of men, if 
have right to use force to prevent their feelings being 
mounded by illegal act— Unlawful assembly— 
Communal fight cases. 

There is no provision of law whatsoever which gives 
any person or body of persons a right to use force and 
violence to prevent their feelings being wounded by 
an illegal act 1t cannot be said that if arumour ig 
spread to the effect that certain Muhammadans are 
intending to eacrifice a cow at some spot outside the 
habitation of the village the Hindus from the sur- 
rounding villages have a right to collect with lathis 
and take the law into their own hands. Such justifi- 
cation of mob law cannot be subscribed to. 

Members of one community cannot be allowed with 
impunity to take their lathis and assemble for the 
purpose of using force and violence to prevent the 
sacrifice of a cow, by members of the opposite com- 
munity who had no such intention, ata tomb which 
had been erected over the supposed resting place of 
the non-existent remains of an imaginary saint and 
such an assembly cannot be dubbed as anything other 
than unlawful. EuPEROR v. BHAGGAN All, 26 

s. 147. Sez Rangoon Police Act, 1899, 
s. 41 (16) 967 

— 5. 149. Srur Penal Code, 1660, s. 30? 
155 (b), 1050 
s.149—Number of men attacking certain men 
with lathisa—One of the latter killed—All, if 
guilty—Whose blow actually injures is immaterial. 

Where a number of men make an attack with 
lathis on certain men and one of the latter is killed, 
all the men making the attack are guilty under 
s 149, Penal Code, and other sections, It isnot a 
matter of importance whose lathi blow actually 
injures the deceased. GovERDHANA v, EMPEROR 

dll. 409 
———$.153-A. Ser Legal Practitioners Act, 1879, 

s. 12 664 

s.170—C. I. D. Constable pretending to be 
Police Officer—Demanding production of rahdari 
papers—Held guilty under s. 170. 

The accused a O. I. D. Constable pretended to 
be a Police Officer, and as such demanded the pro- 
duction of the rahdari papers from people who had 
caitle with them: 

Held, that he was guilty under s. 170, Penal Code. 
ROSHAN v. EMPEROR Lah. 353 
s. 176. See Criminal Prceedure Code, 1898, 











s. 195 (1) a) 932 
—— s. 178. Sre Legal Practitioners Act, 1879, 
8, 12 664 


——— 5, 182— Complaint under—Essentialg of, 
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The allegations in complaint under s. 182, Penal 
Code, should contain the ingredients of an offence, 
for it is essential, in order to secure a conviction 
under this section, that the information given by 
the accused must have been known or believed to be 
false by him at the time when he gave it. MAUNG 
Bo N1 v. JIMPRROR Rang. 95 

s, 182—Offence under— Act of giving 
informatton— Court at place where letter is written 
“and posted—Jurisdiction to try case— Criminal 

Procedure Code (Act Vof 1898), s. 531—Appli- 

cability. 

Under s. 182, Penal Code, the act of giving 
jnformation consists of something done by the 
giver and of the knowledge acquired by the person 
to whom the information is given, The writing and 
the posting of the letter atone place and the re- 
ceipt of it at another taken together constitute the 
giving of information, It follows that the act of 
giving information partly takes place where the 
letter is written and posted. Further the intention 
which is an essential ingredient of an offence 
under s. 182, Penal Code, is entertained by 
the person giving the information at the place 
where the letter is written and posted, Consequently, 
jn a case where the information given to a pub- 
lic servant is contained in a letter posted at 
one placeand delivered at another the offence is 
committed partly in one local area and partly in 
another. The Oourt at the place where the letter 
is written and posted has jurisdiction to try the 
ease, Even if that Court be supposed to have no 
jurisdiction, s. 53', Criminal Procedure Code, will 
cover thecase. JIMPEROR v. NARAIN Das All 808 
$.182—Statement by witness to Police under 

s 161, Criminal Procedure Code (ActV of 1898), 

whether ‘information given to public servant.” 

A statement made bya witness t the Polica under 
the provisions of s. 161, Criminal Procedure Code, 
is not “an information given to a public servant ” 
within the meaning of s. 182, Pena] Code. Maune 
Bo Nı v EMPEROR Rang. 95 
s. 186. Sez Bombay District Municipal Act, 
1901, s. 76 665 
s.186—Criminal Procedure Code (Act V of 

18955, ss. 476, 195 (1) (a)— Complaint under s. 886, 

Penal Code— Bar to, nature of—Scope of a. 186— 

Whether applies lo constructive obstruction to 

judicial officer in discharge of judicial functions. 

The only bar toacomplaint under s 16 of the 
Penal Code, is s. 195 (1) (a), Oriminal Procedure 
Code, which makes cognizance dependent upon 
a complaint in writing of the public servant 
who was obstructed in the discharge of his public 
functions or some other public servant to whom 
he is subordinate. Section, 1f6 does not con- 
template constructive obstruction to a judicial 
officer in the discharge of his judicial functions 
even wren they are of a quasi-executive character or 
when the proceedings before him are in execution. 
THAKUR PRASAD V. EMPEROR Pat. 503 
§,193. Ser Criminal trial 817 
———— s8. 218—l'atwari, duties of—False entry in 
_ khasra made by Patwari—Loss caused to a person 

— Criminal intention—Offence unders. 21%, if 

committed by patwari. 

A patwariis responsible for the accuracy of all 
entries in the khasra and must satisfy himself of the 
facts by inquiries from the persons concerned | as 
well as by the field inspections. Where in making 
an entry inthe khasra be must have known of a 
transfer ofthe crop by the Civil Court Amin and 
that a particular person was in possession. and-fails 
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to enter his name, he is making a wrong entry 
knowing at the time that the entry he was making 
was wrong. When such entry is made with a 
criminal intent to cause loss to the person, offence 
under s 218, Penal Code, is committed, CHANDRABHAN . 
LAL v. EMPEROR All 531 
--——S 299—Deceased dying due to ignorance. 
and unskilful treatment of wound Injuries only 
remote cause of death—Held, accused not guilty of 
culpable homicide 

Where the death of the deceased wasdue to her 
ignorance and the unskilful treatment which she 
received in her village, and the injuries on her 
head were only the remote cause of death: 

Held, that the accused was not responsible for 
causing death and that he was not guilty of 
culpable homicide. NGA Ba Min v. EMPEROR 

Rang. 1032 
—S8, 299—Offence under, when committed ~> 

In order that a person should be guilty of 
culpable homicide it is indispensable that the 
death of deceased should be connected with the 
act of violence . or other primary cause, not merely 
by a chain of causes and effect, but by such direct 
influence as is calculated to produce the effect with- 
out the intervention of any considerable change 
of circumstances NGA Ba Min v. EMPEROR 

Rang, 1032 

——— 8, 300—Use of knife in sudden fight, whether 

means accused intended to cause death—Intention 

depends on way it is used and nature of weapon is 
no consideration. 

The use of a pocket knife in a sudden fight does 
not necessarily mean that the accused intends to 
cause death or that he knows it to be likely that death 
will follow.. Every case is to be decided on its own 
merits. lt dependson the way the weapon is used 
and part of the body selected for the purpose and 
not only onthe nature of the weapon. The violent 
use of a pocket knife on a vital part of the body 
would necessarily imply the knowledge that the act 
committed was so imminently dangerous that it must, 
in all probability, cause death or such bodily injury 
as is likely to cause death as is laid down incl. 4 to 
s. 300, Penal Code, and would therefore be murder. 
Where therefore the knife was used on the abdomen 
with force enough to cut the intestines and peri- 
tionitis set in: 

Held, that the accused committed murder within the 
meaning of cl. 4, s. 300, Penal Code. NIHAL SINGH v. 
EmPEROR Pesh. 284 

*————_ S, 302—Blows by rice pounderon head— 

Held, accused must be regarded to have intended to 

cause injury sufficient in ordinary course to cause 

death. 

A man who deliverstwo blows in quick succession 
on or in the neighbourhood cf the head with a heavy 
weapon such as arice pounder must be regarded, in 
the absence of any extenuating circumstance, to 
intend to cause injury sufficient in the ordinary 
course of nature to cause death, Naa MYE v. EMPEROR 

Rang, 902 

— — S, 302—Iight between two men—Weaker 
one calling for help to separate them—Accused 
coming and stabbing the stronger—Accused drunk— 

No premeditation— Held, offence though murder, 

extreme penalty was uncalled for. 

There was a fight going on between two men both 
unarmed. The weeker one called to the villagers to 
separate them and the accused came up and stabbed 
the man who had gotthe betterof the struggle, 
There was no premeditation at all, merely an excess 
of zeal,- possibly due; in part at any rate, to the 
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fact that the appellant had been drinking: 

Held, that the extreme penalty was not called for 
though the offence was undoubtedly murder, Maune 
Pyan v. EMPEROR Rang 1058 
—-S, 302-—Siab wound penetrating walls of 

abdominal cavity—Held, wound was sufficient to 

cause death in ordinary course of nature. 

A stab wound which penetrates the wall of the 
abdominal cavity ought to be held to be one which 
is sufficient to'cause death in the ordinary course of 
nature. Maune PYAN v. EMPEROR Rang. 1058 
—~—-— 55, 302, 149—Large number of men armed 

with spears rushing at anotherand plunging spears 

into his body—Inference as to common intention— 

Offence. 

If a number of men armed with spears rush at 
another and plunge their spears into his body then 
there isonly one inference in law, and indeed in 
fact, which can be drawn and thatis that the com- 
mon intention of the assailants was to kill their 





victim. All the accused are, therefore, punishable 
under s. 302, read with s 149, Penal Code, BHARAT 
SINGH v. EMPEROR All, 155 (b) 





—s3. 302, 149—Large number of people 
attacking and killing deceased—Each individual's 
part not distinguishable — Common intention not 
proved—Held, all should be tried under s, 149 read 
with s. 302. 

Where a large number of people attack and cause 
the death of a man and there is no evidence to show 
what individual action any one particular man took 
and it isnot possible to assume common intention to 
kill, it should be held that the death was caused by 
the persons as a whole and those persons should be 
charged under s 149 read with s. 302, Penal 
Code. Naa Ba Din v. EMPEROR Rang. 1050 
S. 304. Ser Oriminal Procedure Code, 1898, 

s. 545 1026 
——— 5, 304, cl.(2)—Injuries with intention to 

cause hurt—Clause (2), s 394, whether applies. 

When injuries are inflicted withthe intention of 
-eausing hurt, cl. (2', s. 304, Penal Cede, has no ap- 
plication at all. Nea Nr U v EMPEROR Rang 925 
——8.326—Riot between bus drivers—Use of 

motor tools—Both sides receiving injuries—Held, 

that it could not be said that any individual was 
responsible for particular injury. 

“Where there is a general riot in which a number of 
bus drivers and their sparemen take part,and in 
the course of this riot both sides receive injuries 
from various weapons which are in most cases 
motor car tools, it is impossible to say that any 

articular person is responsible for any particular 

injury to any other person, NGA Myar Tuauna v. 





EMPEROR Rang. 967 
——s. 332. Ses Bombay District Municipal 
Act, 1901, s. 76 665 


———8, 352, Sez Penal Code, 1860,8. 89 
»———S.376—Boy of ten, if 
under. 

A boy of ten who has attained sufficient maturity 
of understanding to judgethe nature and conse- 
quences of his conduct can be convicted of an attempt 
to commit rape EmPEROR v. Noa Nyon Rang. 450 
-———S.379—Tenant in possession cutting tree on 

leased land and removing wood—Offence of theft, 

if committed. 

The offence of theft is an offence ugainst 
possession and when the tenant who is in 

“possession cuts down a tree standing onthe land 
and removes the wood thereof, no offence of 
- theft iscommitted. Ram Bricu IAL v, EMPEROR 


183 
can be convicted 


Pat, 346 - 
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—- ——s.379—Theft — Accused found to have no 
bona fide claim of right—No finding that they did 
not bona fide belzere that they had such a bona fide 
claim—Offence, if committed 
Where it is found that the accused had no bona 

fide claim of right but it is not found that they did 

not bona fide believe that they had suchabona fide 

claim, the accused cannot be held to be guilty of 

theft, Martı Lat DE v, EMPEROR Cal. 36 


————s 405—“Entrusiment”, meaning of. 

Theterm “entrustment” is not necessarily a term of 
law. It may have different implications in different. 
contexts. In ils most general signification, all it 
imports is the handing over the possession forsome 
purpose which may notimply the conferring of any 
proprietary right at all. M.N, BURJORJEE v. EMPEROR 

Rang. 952 
——-—s.405—Ingredients of offence of criminal 
breach of trust. 

It is incumbent upon the prosecution in a case 
under s. 405, Penal Code, in order to establish 
the charge against the sccused, to prove that he 
was entrusted withthe sum and that he dishonestly 
misappropriated or convertedto his own use this 
sum or thereabouts. These facts, like any other 
fact, may be proved either by direct evidence or by 
circumstantial eviderce. N. N. BURJORJEE v. EMPEROR 

Rang. 952 

ss, 405, 24— Another's money used contrary 

to purpose for which it was given—No consent 
of the other— Intention, whether dishonest. 

Where a person makes use of money belonging 
to another without the latter's consent, and con- 
trary to the purpose for which possession thereof 
has been given by the latter to tbe former, the 
intention ofthe person so making use of that 
money must prima facie be dishonest within the 
meaning of s, 24, Penal Code. N. N. BURJORJEE v. 
EMPEROR Rang. 952 
ss 406, 420- ‘Entrustment’, meaning of— 

Endorsement and delivery of bonds for specific 

purpose, whether entrustment. 

The word ‘entrusted’ is not necessarily aterm of 
Jaw. It may have different implications in different 
contexts. In its most general significarce, all it 
imports isa handing over of possession for some 
purpose which may not imply the confering of any 
properitary right at all. ; 

The accused falsely represented to the complain- 
ant that they had sent some bonds for rectification 
to Bombay and as they had not arrived and the last 
day for completion of a contract with a Bank had 
arrived, requested the complainant to oblige them 
by giving thecomplainant’s bonds temporarily for 
a few days, assuring him that his bonds would bs 
returned to him as soon as the bonds sent for recti- 








. fication were received and the complainant endorsed 


and delivered to the accused his bends for this pur- 


ose ; ; 
Held, that the bonds were not handed over abso- 
lutely to the accused but were entrusted to them. 
Crown PROSECUTOR v, J. McIver Mad 656 


——— ss. 406, 420—Receiving property with 
dishonest intcntton—Subsequent misappropriation, 
whether amounts to criminal breach of trust. 
Even though the accused when he induced the 

complainant to part with certain properties had the 

intention of deceiving bim, a subsequent misappro- 
priation by him of tke proreriy to his own use 
would amount to criminal breach of trust. The fect 
that there was acomplete offence of cheating when 
the property was received will not prevent.thg ace 
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«cused being guilty of criminal breach of trust. 

Crown Prosecutor v. J Molver Mad.656 

———-—s 408-—Criminal breach of trust—Held, on 
evidence that offence was committed and verdict of 
not guilty’ of jury was perverse. 

It was proved that the accused who wasa clerk 
in 2 College did handle moneys paid by students as 
tuition fee and it was his duty to receive the money 
and to enter up such receipts in the Income Register 
and in the Cash Book and to pay the moneys 
shown inthe Cash Book into the account of the 
College at the Imperial Bank. It was also prov- 
ed that on the daysin question he had received 
sums of money as tuition fees and had correctly 
entered such sums in the Income Register. It was 
further proved that he had made false entries in the 
Oash Book and had paid lesser sums into the Bank, 
His subsequent conduct in absconding and using 
another name was entirely consistent with his 
guilt ; 

Held, that the verdict of not guilty given by the 
jury in these circumstances and inthe faceof the 
above facts placed before them was clearly perverse 
and that the accused stood guilty of au offence 
under s. 408, Penal Code. EMPEROR v. SRI KISHAN 

All. 621 

———-8.411—Deaf and dumb person in possession 
of stolen property—Proof as to knowledge of 
accused asto property being stolen, not possible to 
get—Conviction under s 41!—Legality — Criminal 

Procedure Code (Act V of 1898), s. 471—Case, if 

comes within s. 471. 

Under s. 411, Penal Code, it is necessary to prove 
that the property wasstolen and that the accused 
knew or had reason to believe the same to be stolen 
property and as proof ofthat is impossible in the 
case of a deaf andi dumb pérson, it is impossible 
for the Court to record any conviction or, therefore, 
to award ‘any sentence, Nor is the case one which 
can be referred or reported to the Local Government 
under s.47!, Criminal Procedure Code, as s 471, 
contemplates the committing of a crime by a person 
who owing to the state of his mind cannot be 
deemed to have known the quality of his act and the 
offence with which the accused is charged cannot be 
said tohave been committed unless the accused 
person knew the property to have been stolen and 
in the case of adeaf and dumb person it cannot be 
said to be so. EMPEROR v. A Dear & DUMB 

' Pat. 577 (b) 

s, 420. Ses Penal Code, 1880, s. 405 656 
S. 420—Mere breach of contract, if can give 
rise to criminal prosecution— Absence of evidence of 
criminal intention—Party aggrieved having civil 
remedy —Criminal prosecution—Maintainability of. 

Mere breach of a contract cannot give rise to a 
criminal prosecution. The distinction between a case 
of mere breach of contract and one of cheating depends 
upon the intention of the accusedat the time of the 
alleged inducement which may be judged by his 
subsequent act but of which the subsequent act is not 
the sole criterion. Where there is no clearand con- 
clusive evidence of the criminal intention of the 
accused at the time the offence is said to have been 
committed and where the party said tobe aggrieved 
hasan alternative remedy in the Civil Court, the 
“matter ehould not be allowed to be fought in the 
Criminal Courts. SHEJSAGAR PANDEY V. EMPEROR 

Pat. 167 (a) 

- ss. 420, 511—Accused leader of Bar, writing 
to another— Letter containing false statement with 
view to get valuable, security from such person— 
puch person parting with security and putting it 
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under contro! of accused—Deception in letter not 

the only cause—Accused held guilty of attempt to 

cheat—Leld, that sentence of three months was 
enough, 

An accused, who was oneof the leaders of tie 
Bar, wrotea letter to another containing a defi- 
nitely false statement with a view to get certain 
valuable security from the other person and caused 
the letter to reach such other's hands. But it 
proved beyond reasonable doubt that it 
was that letter and the deception contained there- 
in alone which induced the other to put the 
security under the control of the accused. It was 
clear that the conviction of the accused for attempt 
to cheating, meant complete ruin to him: 

Held, that the accused was not guilty of cheat- 
ing that as he had done all he could to bring 
about the result, he was guilty of attempt to 
commit an offence of cheating. 

Held, also that the effect of the conviction for 
attempt to cheat together with consequences that 
were bound to flow from it were probably suffi- 


cient punishment in themselves and that a sen- 
tence of three months would be sufficient: N. N. 
BugJorses V. EMPEROR Rang. 1065 


-—_—-$8. 441,447 = Intention to cause intimidation 
must be proved—Knowledge that act must cause 
annoyance is not enough —Held on facts that 
Genk under s. 447, should not be interfered 
with. 

The words of s, 411, Penal Code, must be 
closely adhered to and there must, in all cases, b> 
found an intent to cause intimidation, insult or 
annoyance, A conviction cannot follow merely 
because one can pronounce with certainty that 
the accused must have known that his act would 
as one of its inevitable incidents cause annoyance. 
Each case must be dealt with on its own facts 
and on it own merits and where there is a dis- 
pute with regard to a wall andthere is a false 
attempt to bolster up title and there is an entry 
upon the landand actual demolition of the wall, 
there is no reason whatever to interfere with ths 
conviction unders. 447, Penal Code, because there 
was quite certainly an intention to commit mis- 
chief.- Ramzan v, EMPEROR Sind 456 
——— 88.447, 448. Sez Criminal Procedure Code, 

1898, s. 235 57 
———-s. 471—In previous trial accused referring 

to document which was filed and istafanama which 

was not filed— Prosecution producing it and defence 

Counsel referringto it in cross examination—Held, 

no user within 8. 471. 

The only evidence of user within the meaning of 
s. 471, Penal Code, was that at the previous trial 
the accused put in a written statement in his de- 
fence in which he referred to certain documents 
which had been filed and also referred to the 
istafanama which was alleged to be forged. The 
istafanama was neither filed nor produced nor.put 
in evideace by the accused or oa his behalf, It 
was produced and put in evidence by oneof the 
witnesses for the prosecution. ln cross-examination, 
the istafanama was referred to by the Pleader ap- 
pearing on behalf of the accused; l 

Held, that this could not be held to be user with- 
in the meaning of s. 471, Penal Code. I uprror v, 
TARAK Nata BAIDYA Cal. 149 

S. 471—Document produced by prosecution— 

Accused’s Pleader cross-examining upon this evidence 

—Cross-examination, if user within s. 471. 

Where a documentis produced and put in evi- 
dence bythe prosecution and the Plesder of thg 
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accused cross-examines the witness upon this evidence, 


the cross-examination cannot be held to be user 
within the meaning of s8. 471, Penal Code. ISmMPEROR 
v. Taras NatH BAIDYA Cal, 149 


-S. 471- Offence under—When made out— 
Production of document alleged to be forged at 
insistence of Court—Whether comes within s, 471. 
The use of a document contemplated by 8. 471, 

Penal Code, must be a voluntary one, and not the 

mere production of the document in compliance with 

an order of tbe Court which must be obeyed. The 
production of a receipt alleged to be forged after 
the end of the case and at the insistence of the 

Court cannot possibly be either a voluntary or a 

fraudulent or dishonest use of the document within 





the meaning of s. 47], Penal Code, KEDAR Natu 2, 
EMPEROR All. 287 


ss. 489-B, 120-B—Failure of specific charge 
of uttering of particular forged note—Charge of 
conspiracy, if should be set aside. 

lt cannot be said that if the specific charge of 
the uttering cf particular forged notes fails, the 
charge of conspiracy for the passing of forged 
notes as genuine must also fail, If the conviction 
for the offences triable by jury is set aside because 
of certain defectin the verdict, it does not follow 
ag a necessary consequence of it that the conviction 
for the other offences for which the accused has 
been tried with the aid of assessors must also be 
set aside SATDEO V. EMPEROR Outh 919 
— $. 494 —' Marry’ meaning of — Second 

marriage, whether should be valid —Leld, the 

accused committed offence vf bigamy --Evidence Act 

(I of 1872), s. 3. 

The word “marry” in s. 491, Penal Code, means 
going through a form of marriage, whether the 
marriage should prove in fact legal and valid or 
illegal and invalid, Consequently, the prosecution has 
merely to show that the accused went through a 
form of marriage: 

Held, that there was sufficient evidence to show 
that the accused was a legally married wife. 

Held, also that the accused went through a 
second marriage ina recognized form, LocaL GOVERN- 
MENT V. SONI Nag. 855 
—s. 49B— Consent of woman, if material— 

Evidence of taking or enticing away of the woman 

by accused—Necessity of--Benefit of doubt should 

be given to accused. 

In cases under s. 498, Penal Code, consent is im- 
material, Butitis essential to see that there is evi- 
dence thatthe accused took or enticed away the 
woman, within the meaning of the section. In such 
cases the mere fact that the wife went away of her 
own accord from her husband's house, and was accom- 
panied a partof the way by the accused, is not 
sufficient to show that the accused took or enticed the 
women away within the meaning of the section, 
There must be some tangible evidence of taking or 
enticing. When thereis considerable doubt in the 
case, the benefit of that doubt ought to be given to the 
accused: NorMAN O'UONNOR v EMPEROR Cal. 314 
s.498—Person assisting girl to leave house— 

Staying together at night at another house—Whether 

comes under s. 498, 

Where the accused not only provided the means 
by which she got away from her relation’s house, 
namely the boat, but he brought it to- the house 
and himself went away withthe girl inthe boat 
from the house and both of them stayed in another 
house at night: f 

Held, that he “took” the girl away within the 
meaning of the section, The fact that the accused 
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and the girl stayed together at night ata relation's 
house is sufficient to show that there was criminal 
intent within the meaning of the section, “ANENDRA 
Natu Dey v. Kenitiso CHANDRA DEY Cal 140 
s.498— Taking", whether means enticing 
or taking by force 
` There is no definition in the Code of the word 
“taking.” It apparently is intended to mean some- 
thing different from “enticing.” It cannot mean 
“taking by force,” because this would amount to 
abduction, A case under s. 498, Penal Code, is 
sufficiently established, if it can be shown that the 
accused personally and actively assisted the wife to 
get away from her husband's house or from the 
custody of any person who wastaking care of her 
on behalf of the husband. Of course, the “taking " 
must be with the “intention stated in the sec- 
tion, JANENDRA Natu Dry v. Kusit su Cuanpra Dey 
Cal. 140 
s,498—The fact that girl went of her free 
will, whether material. 

In cases under s. 4'8, Penal Code, the fact tbat 
the girl went away of her own accord is imme- 
terjal. JNaNENDRA Nata Dey v, Kosuitiso CHANDRA 
Dey Cal 140 
— ss. 499,500, 504— Delivery of letter to 

complainant, containing defamatcry matter, wheiher 

publicaticn. 

The delivery of the letter containing defamatory 
matter by the accused to the complainant is obvious- 
ly not a publication such as would render the ac- 
cused liable to punishment for defamaticn as ihe 
letter could not have injuredthe complainant in the 
estimation of others to whom they were not made 
known. ABLUL AZIZ v, MOHAMMAD ARAB SAHEB 

Cal. 527 

————s, 5C4—0 fence under s, 504 does not depend 

on sensitive feeling of offended person but on inten- 
tion or knowledge of offender. 

The offence under s. 504, Penal Code, does not 
depend upon the mere sensitive feeling of the cflended 
but upon the intention or knowledge of the offender, 
Such an intention maybe inferred from the cir- 
cumstances attending insult, ABDUL Aziz v. MoHAM- 
MAD ARAB SaHEB Cal, 527 
————s. 511. Sre Fenal Code, 16f0, s. 420 1065 
Pensions Act (XXIII of 1871), s. 4, Eze Grant. 











=: 311 
Permanent Settlement. See Burden of Proof ' 98 
Pleader. Ser Contempt 193 
Pleadings, Sze Practice 45,966 


————New claim—Amendment, necessity. 

Where no amendment has been made of the plead- 
ings nor have any precise particulars been given 
of a particular head of claim, it is pessimi exemple 
to admit anew head of claim without a proper 
amendment cf the pleadings. Norra WESTERN 
UTILITIES, LIMITED Vv, LONDON GUARANTER & ACCIDENT 
Company, LIMITED PC 704 
Possession — Plaintiff in possession having cattle 

troughs and platform on land—Defendants removing 

them and building on land—Plaintiff, if has right to 
sue for pcssession, though a licensee. 

Plaintiffs had possession overa piece of land, which 
they used as their courtyard, and on which they had 
cattle troughs and a platform. Defendants unlaw- 
fully removed the cattle troughs and the platform end 
took possession of the land by building over 


ib: 

Held, that the plaintiffs had sufficient possessory 
title to maintain an action for possession of the land 
and removal ofthe buildings, even if it be assumed 
that the constructions, not being of a pegmanen 
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character, the licence was not coupled witha grant. 
Kanta TEWARI v. SHEO NARAIN Lan All, 44 
Practice. Sze Appeal 903, 984 
Amendment- Should not be permitted so as to 

defeat law of limitation. 

An amendment of an execution application should 
not be permitted so as to defeat the law of 
limitation. Meremo MUHAMMAD ISMAIL v MUHAMMAD 
SIDIK Pir MUHAMMAD Sind 807 
———— Anonymous letters received in Court—liow to 

be dealt with. 

In respect of an anonymous letter received in 
Court, although destruction would seem to be the 
more suitable method of dealing with such a letter, 
it would be better, if it is to be filed, that the 
parties should atonce be informedof its existence, 
Srinivas PRASAD SINGH v, KESHAVA Prasan SINGH 

P C 549 
————Appeal—Partizs—Party in lower Court, 
whether and when can be made party in appeal— 

Limitation—Civil Procedure Code (Act V of 1908, 

0. XLI, rr. 20, 33. 

A person who is a party to a suit in the lower Court 
can be made a party to the appeal at any time before 
the appeal against him is time-barred, under O. XLI, 
r. 20, Civil Procedure Code, but where that is not 
done, he cannot be added by the Court under 


O XvJ, rr 33, after the period for limitation had 
expired. TuaweA THASIN TUARAGANAR v MOBAMED 
HAJI GANNY Rang 186 


————Cress suits—Suit for recovery of pcssession— 
Opposite party filing another suit in same Court 
for declaration of title—Possessory suit should 

3 stayed under inherent powers of Court. 

Where one party files a suit inthe Sub-Divisional 
Court for recovery of possession and the opposite 
party files a counter-suit in the same Court for 
declaration of title aginst the first party, the proper 
action for the Sub-Divisional Court totake in this 
matter is that under the inherent powers of the Court 
the hearing of the possessory suit should be stayed 
until the question of title to the land had been 
decided. Ma Kyaw v. Daw Kyz.U Rang. 798 
———Diseretionary order — Appellate Court will 

not ordinarily interfere, 

When an order is purely discretionary, the, Appel- 
late Court as a rule will not interfere with the 
discretion of the Judge who passed it. U Auna Din 
v. B. K. HALADAR Rang. 495 

= Document, when can be received after close of 

arguments, 

No document can be admitted after arguments had 
been heard unless it has been shown that the party 
with the exercise of due diligence could not have 
obtained a copy of the document at the proper stage. 
DASAUNDHI Kuan v. RABIAN BIBI Lah, 1104 
Evidence—Lower Appellate Court admitting 

document — Interference with discretion in second 
appeal—Propriety of, 
When tho lower Appellate Court has admitted 

a document it will be most inexpedient for the High 

Court in second appeal to interfere with the dis- 

cretion inthe matter oftbe lower Appellate Court 

which required that evidence in order to enable it to 

pronounce judgment, GHULAM SAMDANI v, BADAR Kuan 

, Pat. 711 

—— — Inherent jurisdiction ~ Act of Court causing 
injury to others —Whether can be prevented. 

One of the first and highest duties of all Courts is 

to take care that the act-of the Court does no injury 

eto any of the suitors and when the expression ‘the 

act of the Court’ is used, it does not mean merely 

the act of fhe primary Oourt, or ofany intermediate 
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Court of appeal, but the act of the Court asa whole 

from the lowest Court which entertains jurisdiction 

over the matter up to the highest Court which finally 

disposes of the case. VERHOM3L KHEMCHAND v, 

TAHILRAM TEJA SINGH Sind 1068 

—Judgment —Judge importing|-u'sid2 knowledge, 
impropriety of. 

A Judge is not justified in importing into his 
judgment facts which have come to his knowledge 
in the trial of other unconnected cases, Conclusions 
must be based on the evidence in the case and not 
on outeide information, however, acquired, JKAvANNA 
Vana Kownpappa MUDALI v. VANJAMMAL Mad 191 
————Motive of litigant—Abuse of process of Court. 

The motive ofa person for having recourse to 
the law is, however, irrelevant and immaterial. A 
Court has noconcern with the motives ofa litigant 
howsoever malicious they may be, A Court will 
certainly exercise a discretion and refuse to assist 
a party where there is an apparrent abuse of the 
process of the Court or a fraud on the Court, but 
previous circumstances unconnected with the actual 
institution or carrying on of the proceedings cannot 
be taken into consideration. JETHANAND MURIJMAL 0, 
GuANSHAMDAS Sind 745 
—New plea—Case fought on specific allegations 

—New plea not taken in Courts below— Whether can 

be entertained. s 

V here the case has been fought on specific allega- 
tions, their Lordships would not decide the icase vpon 
a different allegation upon which their Lordships have 
uot the assistance of the jindings of the Courts below. 
STEAMER “PHILIP T Donas” v Dominion Briver Com- 
PANY, LIMITED P C713 
—§\|New plea of res judicata in second appeal 

—Notice of, must be given to the party, 

In order to apply the doctrine of constructive 
res judicata, it must be shown that the party 
against whom it is sought to be applied had 
cicer notice of the nature of the claim made against 

im. 

Where a plea of constructive res judicata bared 
on notice of the nature of a claim madein a pre- 
vioussuit was made against a party in second 
appealand the plea was not raised in the lower 
Courts, and there was nothing on recordof the 
case showing the nature of the notice, neither was 
there any finding of the lower Courts as to whether 
any notice was actually eerved on the party : 

Held, that the plea could not be raised for the 
first time in second appeal SUDHAMOYEE BARU v. 
BHUJENDRA Nata Biswas Cal. 370 

New plea—Plea notraised in both lower 

Courts— Whether can be raised in second appeal, 

Where before the primary Court no point as to 
legality of a certain tax by a Municipality israised 
norisit raised before the Subordinate Judge on 
appeal, it cannot be allowed to be raised in second 
appeal, CHAIRMAN oF CoMMISSIONERS OF THE BARUIPORE 
MUNICIPALITY v. Sivapos Koy CHOUDHURY Cal, 542 
———-Pleadings—Duty of Court to apply law to 

facts stated—Basis of relief not stated in plaint 

—Facts stated—Suit, if will fail. 

The duty of the parties is to state facts in 
their pleadings and it is for the Court to apply 
the law. No doubt it isdesirablethat the basis 
on which the plaintiff relies for his relief be indi- 
cated inthe plaint, but if all the facts are stated, 
the suit cannot fail for its omission. 

An estate which belonged to H devolved on his 
death on his son K. When K died, the properties 
devolved upon K's mother as a limited estate- 
holder on ascount of K's widow remarrying in the 
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sagai form, On her alienating part of the estate, 
Ks sister's son brought a suit for declaration as 
next reversioner, the plaint definitely stating 
their relation with H andthat the property be- 
longed to H and on his death it devolved on 
K and was in possession of K's mother as life 
estate holder: 

Held, that the plaintiffs were the nephews of 
K, and under the circumstances, it was for the 
Courts to apply correct law and decide whether 

. or not the plaintiffs were the heirs of K. Mort 
Manton v. DEBAL Manton Pat, 966 
————Pleadings—Plaint incoherent—Whether can 

form basis of suit. 

Where a plaint is absolutely incoherent, it should 
not be allowed to form the basis ofa suit. U Po KHAN 


v. U Ba Rang.45 

———— Procedure -Practice prevailing in High 
Courts for many years—Interference with, when 
proper. 


It would be wrong to interfere with a practice 
which has prevailed for many years in the High 
Courts of India unless it is clearly established 
that such practice is contrary to law. Mauxe Ba 
THawv M 5. V. M. V. CHETTYAR Rang. 1060 
Proof—Documents admitied without objection 

—Appellate Court, if can entertain plea that they 

were not properly proved—Lower Court's appraise- 

ment of witnesses — Whether binding in second 
appeal, 

The question of proof is a question of procedure 
and if it can be shown that the documents went 
in without any objection it cannot be urged in the 
Appellate Court that they were not properly prov- 
ed in the Court below. At the same time the lower 
Courts appraisement of the witnesses is final 
and cannot be questioned in second appeal. Agopnya 
Prasan Dose v. MAHABIR All. 39 

Relief—Relief claimed alternatively against 
one or the other— Decree given against one—Plaintiff, 
whether precluded from asking decree against 
the other—Lstoppel. 

Where a plaintiff files a suit against two defend- 
ants for goods supplied and pleads that one orin 
the alternative the other is liable, but does not con- 
tend the joiut liability of the defendants even by a 
suggestion, and the decree for full amount is 
granted against one, the plaintiff having elected to 
take decree against that particular defendant, is 
precluded thereafter from obtaining a decree 
against the other. U Po Sern v. Esuain MoHAMED 
Bopi Rang. 167 (b) 
—— second appeal— Evidence complete—High 

Court, if can come to finding of fact not arrived 

at by lower Appellate Court. 

Where the evidence upon the record is com- 
plete, it_is open to the High Court to find a fact 
where the lower Appellate Court has not done 
so. OM Onine v. Kisoun Prasap All, 616 

Second appeal—Question of fraud not rais- 
ed in lower Courts— Whether can be raised in second 
appeal. 

If the question of fraud, misrepresentation or 
gross negligence is neither suggested, nor put in 





issue inthe lower Courts, it cannot be raised in 
second appeal. HEM Rasv. SiMLA BANKING & 
INDUSTRIAL Co, LTD, Lah. 1085 


Second appeal— Question of land—Title based 
on sale deed—Interpretation of whether question of 
law. 

_ Where a person bas'g his title on asale-deed, the 

interpretation of itis a question oflaw. ILAM Din 

v, DASONDHI Lah. 861 
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Stay of suit—Both parties instituting suit 
against each other in different Courts— Grounds same 

—-Suit filed later should stop. 

Where two parties have filed suits against each 
other covering the same grounds in two different 
Courts, one of the two Courts should stay its 
hand, so as to avoid aconflictof decisions on the 
same pointswhich are involved in the two suits 
andon which the liability of one party to the 
other depends. The suit which is really the first 
suit should proceed and the other suit should be 
stayed. GEORGE BENJAMIN Hampson v, R,S. JEEWAN- 
MALL Bros, Sind 933 

Suitagainst two defendants for wrongful use 
and occupation—Joint liability not  pleaded— 

Alternative liability of either defendant contended 

~ Plaintiff electing to take decree against one— 

Whether can claim, in appeal, decree against other. 

Where a plaintiff claims relief against two defendants 
for wrongful use and possession, not jointly but in 
the alternative and elects to take a decree against 
one of them, he is precluded from claiming in appeal 
that a decree ought to be passed against the other 
defendant. U Po Sz1n v. Esmau MomameD Bopr 

Rang. 931 
Suit withdrawn with liberty to bring fresh one 

—Subsequent fresh suit — Court trying it, whether 

can enquire if order granting permission had been 

properly made. 

Where the previous suit by plaintiff is allowed to 
be withdrawn by the Court with liberty to bring a 
fresh suit, and a fresh suit is filed, the Court trying 
the subsequent suit is incompetent to inquire whe- 
ther the order granting permission to withdraw has 
been properly made, ALA Baxsy v. MAJIBAL Hog 

Cal. 678 

Precedents. See Registration Act, 1908, s. 17 ey) 
2 

Pre-emption—Nature of right—Right of substitution, 

Pre-ercption is primarily a right of substitution 
and, if an agreement of sale has really taken place 
and a price has been fixed, the person entitled to 
pre-emption can claim the benefit of that agreement 
and can enjoy all conditions of the agreement in- 
cluding the price. It isonly where the price has 
pot been fixed in good faith that the Courts should 
go into the matter and determine the market value 
or fair consideration, the reason being that, as state- 


ed above, the price is usually not fixed in good 
faith so as to defeat the right of pre-emption. 
NATHU SINGH v NARAYAN SINGH Nag. 497 


—Price fixed in sale-deed found to be 
fictitious—Duty of Court to fix the fair market 
value-~Price actually paid—Admissibility of, in 
fixing market value—Oudh Laws Act (XVIII of 
1876), s. 13 
In a suit for pre-emption, even if no notice hag 

heen given of the intended sale, the Court should 
fix the fair market value,if the price fixed in the 
sale deed is found to be fictitious or not fixed in good 
faith. 

The Oudh Laws Act does not lay down the method 
of determining the market value but evidence of the 
price actually paid is admissible for the purpose of 
determining the market value, LALLOO SINGH v. 
JAGJIWAN PRASAD Oudh 609 
Prescription. Sees Easement 383 
———— Evidence of long and continuous user— 

Sufficiency of, to find if it has lasted long enough to 

confer right by prescripticn. 

Where there is evidence showing long and con- 
tinuous user, it is sufficient for the Court to find 
whether it has not lasted long enough to gonfera 
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right, without particular reference to any specific 
number of years, JoGESH CHANDRA Roy v. NIRANJAN 
Dg Cal 383 
Presidency Small Cause Courts Act(XV of 

1882)—Rules framed by Madras High Court under, 

0. XLI, r,7—Application for review—Onus mot 

discharged—Mere absence of  counter-affidavit— 

Court, 1f can grant application—Strict proof that 

new matter was not within knowledge of applicant 

when decree was passed— Necessity of. 

The mere absence of a counter-affidavit will not 
enable the Court to -grant an application under 
O. XLI, r.7, of the Rules framed by Madras High 
Court under the Presidency Small:Cause Courts Act 
when the party, on whom the onus rests of making out 
the facts necessary for such an order has not done 
80, and when the Court's attention has been 
clearly directed to evidence conclusively proving 
the contrary. 

Clause (c} of O. XLI, r. 7, of the Rules framed 
by the Madras High Court under ‘the Presidency 
Small Cause Courts Act means that the new and 
Important matters which are alleged by the appli- 
cant for review were not within his knowledge, 
and therefore could not be produced by him at 
the time of the decree sought to be reviewed. The 
Court cannot, therefore, pass an order granting 
review without calling ‘for strict proof that the 
new matter was not within the koowledge of the 
applicants when the decree was passed. SUBHAN 
SINGH v, RUKMA Bat Mad 737 
——— s8. 35—Civil Procedure Code (Act V of 1908), 

8 42 (2)—Registrar of Presidency Small Cause 

Court—Power to make order under s. 52 (2). 

An order under sub s. (2) ofs.52, Oivil Procedure 
Code, isan order in execution and in view ofe, 35 
of the Presidency Small Cause Courts Act, the Re- 
gistrar of the Small Cause Court has jurisdiction to 
make an order under that sub-section. SusRAMANIA 
Ayrar v. Mapras Drue Stores Mad.490 ta) 
Presidency Towns Insolvency Act (Ill of 1909), 

S. 9—Debtor transferring substantially whole of 

property for past consideration — Whether act of 

insolvency within s.Y—Onus of proving that it is 
not so by virtue of prior agreement. 

_A transfer by a debtor of the whole or substan- 
tially the whole of his property in consideration of 
a past debt and in circumstances which are not 
satisfactorily explained is an act of bankruptcy 
under s. 9, Presidency Towns Insolvency Act. 
Where a document is setup, which, upon the face 
of it, isan act of bankruptcy, that is, an assignment 
of all a man's goods for a past consideration, if it 
is said that it is not an act of bankruptcy because 
it is warranted by a prior agreement, the onus pro- 
bandiis always upon the person who sets up the 
prior agreement to prove, not only that the agreement 
did exist in fact, but that it was in allrespects a 
bona fide agreement. It is the duty of the Court to 
satisfy itself that the agreement when made was 
bona fide in the sense that there was no express 
or secret bargain or understanding that the giving 
of the bill of sale or assigument should be delayed 
until the debtor had reached a state of insolvency, 
and there ought always to be a clear explanation of 
the delay in completing the transaction. In the matter 
of M. V. R. Vetuswamy Tuzvar Rang. 217 

8. 9, C1.(b)—Payment to some creditors soon 
after transfer—Whether an act of insolvency, 

Where the debtor sold his property aud soon after 
made payments to some creditors: 

Held, that the man who made this sale and fol- 
lowed ig up by these payments must be supposed to 
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intend the inevitable consequences of what he did. 
The sale and the payment together would, therefore, 
fall within the meaning of s. 9, cl. (b) and constitute 
a transfer of property with intent to defeat or 
delay those creditors who did rot receive any 
share in the sale price,and assuch, it was an act 
of insolvency. JETHANAND MURIJMAL v, GHANSHAMDAS 

Sind 745 
s, 9 (c)—Transfer by debtor of whole of his 

property, whether fraudulent. 

A sale by a debtor of the whole or substan- 
tially the whole of his property for a present 
consideration is not necessarily fraudulent. The sale 
however, will constitute an act of insolvency if 
the seller intends to defeat or delay his creditors. 
Whether he does ordoes not in fact entertain 
such an intention is a matter of fact which is 
not the subject of any immutable presumption ‘of 
law: ib mustbe inferred from the circumstances of 





each particular case. JETHANAND MURIJMAL v. 
GHANSHAMDAS h Sind 745 
— 5, 9 (g)—Aci_ of insolvency — Prcof of 


commission of act must be strict—Noticeof suspension 

of payment—Time, place and particulars must be 

specified in petition, which cannot be supplemented 
by verifying affidavit. 

The proof of the commission of an act of insol- 
vency must be strict and precise, and where it is 
alleged that a debtor has given notice that he has 
suspended orisabout to suspend payment of his 
debts, the time, place and particulars of tLe notice 
should be accurately specified and the allegations in 
the petition cannot be supplemented by allegations in 
the verifying affidavit. O. A.P. O., 8. COHETIYAR Firm 
v. V. V. Ra CHETTYAR FIRM Rang. 1055 
S. 9 (g'— Statement by debtor that he is not in 

position to pay in full—Whether amounts to act of 

insolvency. 

A statement by a debtor that he is not ina position 
to pay in fullto his creditor may ormay not amount 
to a notice that the debtor has suspended or was 
about to suspend payment of his debts within s. 9 
(g`, Presidency Towns Insolvency Act, It depends 
on the circumstanzes in which the statement is 
made. 

Where the debtor makes such a statement and hia 
intention is to try to arrange with his more pressing 
creditors and to put off the evil day, hecannot be 
said to have suspended nor can he be eaid to be 
about to suspend payment of bis debt. C, A. P.O.8 
CHETIYAR Firs v. V. V. Cuetryar Firm Rang. 1055 

$.11—Confinement of person in jail for 18 
months prior to filing of petition—Whether comes 
within jurisdiction of Court within whose juris- 
diction jail i3 situated, 

Confinement of a personin Rangoon jail for 18 
months prior to the institution of the petition for 
his insolvency, is sufficient to constitute him a 
resident in Rangoon for over 12 months for pur- 
poses of s. 11, Presidency Towns Insolvercy Act, 
and the Rangoon Court has jurisdiction to entertain it. 





Rang. 217 

ss. 17, 25 — Provincial Insolvency Act (V 

of 1920), ss 23,28, 31—Protection -of law against 

execution upon the person of insolvent—A djudication 

whether ipso facto acts as proteciton—Protection, if 

and when should be refused—Creditor’s allegation 
against debtor that he carried on business, 

Having regard to the amendments that have been 
made in both Presidency Towns Insolvency Act and 
Provincial Insolvency Act it was intended and 
enacted by the legislature that an order of adjudica-~ 
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tion should not operate automatically as a protection 
against execution upon the person ofan insolvent, 
but that the insolvent should be compelled to apply 
to the Court to grant him the privilege of protection 
against arrest which the Court would do only if the 
circumstances of the case justified it. A pro- 
tection order should not be refused, or if once granted 
cancelled save on “exceptional grounds,” but at the 
same time whereas it was the policy of the legis- 
lature to provide protection for honest debtors, the 
legislature did not intend or enact that freedom from 
arrest should be granted to flagrant or dishonest 
insolvents. 

An opportunity should be given to the debtor to 


admit, explain or deny the allegations in the petition. 


by the creditors that the debtor carried on busi- 
ness, P. M. HAmiID v. P. K, MOHAMED SHERIFF 





; Rang. 936 
— s. 30. Ser Provincial Insolvency Act, 1920, 
s. 33 689 


s. 55—Act constituting fraudulent preference 

must be voluntary act. . 

The act which constitutes a fraudulent prefer- 
ence must no doubt bea voluntary act, not an act 
done under pressure The word “pressure” under 
s. 56 implies an act of free will. An act under 
pressure is not. an act of free will. JETHANAND MURIJ- 
MAL V. GHANSHAMDAS Sind 745 
———s. 90 (4)— Court's power to grant amend- 

ments. 

A Court has wide powers to grant amendments 
under s. 90, cl. (4, Presidency Towns Insolvency 
Act, and there would appear to be no objection to 
make an amendment where there is no question 
as to infraction of the law of limitation. JETHANAND 


MUR'JMAL v, GHANSHAMDAS Sind 745 
Privileged communications. See Evidence Act, 

1872, 8. 124 577 (a) 
Privy Council Rules,r.9—Whether there is in 


consistency between r, 9 and O. XLV, r. 7, Civil 

Procedure Code (Act V of 1908), š 

There is no inconsistency between the provisions 
of O. XLV, r.7, Civil Procedure Code, and r. 9 of 
the Privy Council Rules. The words “make such 
further or other order in the premises as, in tke 
opinion of tbe Court, the justice of the case re- 
quires ©“ seem intended to cover merely incidental 
orders necessitated by the cancellation of the certifi- 
cate. They do not refer to orders which may be 
passed by the Court previous to the cancellation of 
this certificate, MUNNA LAL v, GAJRAJ SINGH 


Lah. 232 

Professional misconduct. See Legal Practitioner 
56iSB 

Promissory note. Ses Acknowledgment 618 


Real owner's right to sue, where benamidar 
contests his claim— Power to give discharge. 

The plaintiff sued on a promissory note alleging 
that thefirst defendant Wad executed it in favour of 
the 2nd defendant benami for the plaintif. The 
2nd defendant contested the plaintiff's claim : 

Held, that the plaintiff was not entitled to sue. 
CHINNA Kuzuanpal AMMAL v, KUZHANDAI VEERASWAMI 
MUDALIAR Mad. 458 

No completed and independent cause of action 
before execution of note—Part of money advanced 
contemporaneousiy with execution — Held, advance 
and execution was one cause of action, 

Where there is no completed and independent cause 
of action tefore the promissory note is executed and 
apart of the money is advanced contemporaneously 
with the execution, the advance and the execution 
are one transaction and give rise to only one cause of 
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action, namely a cause of action the basis of which is 
the execution of the promissory note. Firm TARACIAND 
ProtTapMaL v TAMIJUDDIN SHEIKH Cal. 511 
Suit, whether can be filed in alternative, i.e, 

on note oron consideration—Suit filed only on note 
which is inadmissible being insufficiently stamped 

—Plaintiff is out of Court—Plaintiff, when can 

succeed. 

Tn a suit on a promissory note, the plaintiff can 
put his case in an alternative form and sue for money 
as basis of original consideration, but, if he does not 
base his case in the plaint on the original considera- 
tion heisout of Court when the promissory note 
is inadmissible in evidence being insufficiently 
stamped. 

Where a promissory note is given which isin- 
sufficiently stamped, the plaintiff is entitled tosucceed 
only when his right to obtain relief is independent 
of the promissory note, that is to say, if the plaintiff's 
cause of action to recover the money had become 
complete before the execution of the promissory 
note he would be entitled tosue and succeed on the 
original consideration if the promissory note is reject- 
ed by the Oourt. Firm TARACHAND Protarmin v. 
TAMIJUDDIN SHEIKH Cal. 511 
Provident Fund —Compulsory deposit in hands of 

Government, whether vests in Official Receirer— 

Insolvency. 

As long asa compulsory depositis in the hands 
of the Government or the institution which keeps 
and manages the fund, it is exempt from attach- 
ment under any decree, and neither dors it 
vest in the Official Assignee nor in a Receiver 
appointed under Chap. XX, Civil Procedure Code 
But after the amount standing to the credit of 
a subscriber is paid to him and comes jnto 
his hands, it ceases to retain its character cf a 
compulsory deposit, aud it becomes his property, 
with which he can deal in any manner he 
likes, and liable, therefoie, to be attached in 
execution of decrees against him, or against which 
his creditors can proceed; and, for the same 
reason, it must vest in the Receiver, if he is 
adjudicated an insolvent, either before or after 
such acquisition of it by him. Watcuaxp Motagt 
MARWARI v, CHARLES A. WILLIIM3 Bom. 144 
Provident Funds Act (XIX 0f1925), s, 3— 

Deceased Muhammadan—Act if affects rights of 

depentenis tc—Share fund inter se according to 

personal lew—Nomince, if becomes absolute owner. 

The Provident Funds Act is not intended to 
override the rights of the dependants of the sub- 
scriber or depositor to share the fund inter se in 
accordance with the personal law of the deceased 
except to the extent mentioned in s. 3, cl. (2) of the 
Act, that ie, to protect thefund from assignment by 
the subscriber and from attachment by creditorg 
who have advanced money to himorto his depend- 
ants during his life-time. Consequently, where the 
subseriber is a Muhammadan, a nominee of his 
though as such has an absolute right to receive tke 
meney, does not thereby becomette absılute owner 
thereof. 

Thus it is rather unfortunate thata Muhammadan 
should not be able to give directions that the fund 
should, after his death, be distributed amongst his 
depends in a manuer inconsistent with the 
Muhammadan Law of intestate succession, although 
anon-Muhammadan may do so by signing a nomi- 
nation paper made outina form which amounts to 
a valid will according to the personal law appli- 
cable to him, But that isa point for the legislature 
to consider, HAYATUDDIN v, RAHIMAN Sind 427 
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———§S. 3 (2)—S. 3 (2), if applies to case where 
nomination hasbeen duly made and is subsisting. 
lt is doubtful whether s. 3 (2), Provident Funds Act 

applies to a case where the nomination has been 

duly made and is subsisting. In such a case the 
money is payable to the nominees as such, and is not 
payable to them as being dependants, although they 

may happen to be dependants MUHAMMAD Naim v. 

MUNIMUNNISSA Oudh 596 FB 

s. 5—Words ‘any law’ in s. 5, if include 
personal law of depositor—Heirs under personal law 
of depositor, if have any claim to such money. 

The words “ notwithstanding anything contained 
in any law for the time being in force” ins. 5, 
Provident Funds Act, have the effect of validating 
the wills notwithstanding anything contained in the 
personal law of the depositor. The words “any 
law “ are very wide and certainly include the per- 
sonal law of the depositor, The word “ absolutely” 
means thatthe recipient is to be deemed to be 
entitlei to recaive the money free from any charge 
or attachment or liability enforcible by other heirs 
or by creditors It implies that the recipientis to 
take a beneficial interest in 
receives and not that the nominee is only entitled 
n Tealise the money on behalf of the whole body of 

eirs, 

Further, the form in Appendix A totbe Rules 
goveraiag the Rohilkund and Kumaun Railway 
Provident Fund the l'und‘in question) itself showed 
that the person nominated to receive payment was 
never intended to be merely a person authorised to 
realise the money on behalf of other persons, 

Section 5, suk-3 (1), Provident Funds Act has 
conferrel upon a depositor a right to give the Pro- 
vident Fund money as he thinks best, notwithstand- 
ing the provision of his personal law. MUHAMMAD 
Nam v. MUNIMUNNISSA Oudh 596F B 

ss, 5,3 (2)— Depositor making declarations 
that money should go to sons half and half— 

Legatees, if entitled to appropriate money bequeath:d 

to them. 

An enplovee of a Railway anda depositor in the 
Provident Fund maintained for the employees of 
that Railway, made a declaration in the form printed 
as Appendix Atothe Rules governing the Provident 
Fund, by execu'ing two forms, in one of which he 
declared that in the event of his death, his son A 
should be entitled to receive payment of half of his 
deposit in the Provident Fund and he appointed 
A “to be the executor of this my will so far as 
regards such deposit ° and in the other he declared 
his son B to be entitled to receive payment of half 
of his deposit in the Provident Fund and appointed A 
to be the executor of this will also. As A was named 
as executor of boththe wills, the Provident Fund 
Deposit was paid to him. One ofthe widows of the 
deceased depositor sued for her share of the deposit 
to which she alleged she was entitled under the 
Muhammadan Law ; 

Held, per Full Bench, (Zia-ul-Hasan, J, contra) 
that the two documents must be regarded as wills 
expressing the intention of the declarant that in the 
event of his death the nominees are to take the Pro- 
vident Fund deposit half and half each and in the 
absence of any words to the contrary, the wills 
must be construed as givinga beneficial interest 
to the legatees inthe Provident Fund money and 
that on the language of the will it would be impos- 
sible to hold that the declarant intended that the 
legatees should not be entitled to appropriate the 
money, but that they should merely realise the 
money on behalf of the other heirsand should be 
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liable to pay the other heirs their legal shares under 
the Muhammadan Law. 

Per Zia-ul-Hasan, J.—The provisions of the Provi- 
dent Funds Act do not override the personal law of 
apy community and although the declarations 
created wills in favour of the sons yet as under 
the Muhammadan Law applicable to the deposi- 
tor a bequest in favour of an heir is invalid 
unless the other heirs consent after the death of the 
testator, in the absence of any allegation of such 
consent nor proof of it, the widow of the depositor 
was entitled to her share in the money realised. 
MUHAMMAD Nam v. MUNIMUNNISSA Oudh 596 FB 


Provincial Insolvency Act (V of 1920’, s.4 SEB 

Provincial Insolvency Act, 1920, s. 53, 866 

s. 6 (h). ‘b)—Act of insolvency not mentioned 

in petition~Whether can form basis of order of 
adjudication, 

A person cannot be adjudicated as an insolvent at 
the instance of his creditors on an act of insolvency 
nor relied on in the application against him. 

` Therefore the mere mention by the petitioner of 
a warrant of arrest having been issued against the 
debtor during the insolvency proceedings does not 
justify the Court to take notice ofit and make it 
the basis of its order when this fact is not mentioned 
in the petition and which is an event which happen- 
ed subsequently. Ganca Drar v. Sarr KHAN 
Pesh. 529 
——Ss.6(h) (b)—Transfer of property in favour 
of relation, when amounts to intention to defeat 
creditors, 

A mere transfer of property in favour of a rela- 
tion would not per se amount to an intention to 
defeat or delay his creditors even if it affects a sub- 
stantial portion of the transferor's estate, until and 
unless it is proved that the person concarned owes 
a large amount of money, and that ho is financial- 
ly embarrassed and is, therefore, likely to take the 


property out of the reach of his creditors, GANGA 
Duyar v SHER Kuan Pesh. 529 
— ss. 23, 28, 31. Ses Presidency Towns 

Insolvency Act, 1409, s. 17 936 


——s. 28. 
O. KAI, r. 12 


s. 33—-Policy of Insolvency Acts—Presidency 
Towns Insolvency Act (III of 1909), s. 30 compared. 
The policy of the Insolvency Acts is that whena 

person is indebted all his debts should be dealt with 

in the insolvency. It doesnot eeem to be right that 

a creditor who has got a debt which is provable in 

insolvency, should stand aside when all the other 

creditors or most of them have their debts dealt with 
by the Insolvency Court and refuse to comein or 
take any notice of a composition scheme and then, 
as soon as the adjudication is annulled, proceed once 
more to harass the insolvent. Of the two Acts 

(Presidency Towns Insolvency Act and Provincial 

Insolvency Act) the Presidency Towns Insolvency Act 

carries out the policy of the Insolvency Acts more 

correctly, because the plain meaning of the words in 

s. 33, Presidency Towns Insolvency Act is that 

if any composition creditor has a debt which he eculd 

p`o-e in insolvency and does not do so, he is never- 
theless bound by that composition. But if the 
words of e, 83 Provincial Insolvency Act are 
strictly followed, a creditor whose debt is not 
entered inthe schedule is not bound by the com- 
position and can have a remedy elsewhere against 
the insolvent. 

{Amendment of Provincial Insolvency Act, and the 

necessity of bringing it in conformity with s. 30 


See Civil Prccedure Code, 1908, 
4 
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Presidency Towns Insolvency Act, suggested.] 
THANGESH WARA CHETTIAR v, RAMAMURTHI CHETTI 
Mad. 689 
S. 33— Harassment of insolvent after 
adjudication— Creditor whose debt is not entered in 
schedule is not bound by composition—His remedy 
lies elsewhere. 

Where the creditors of an insolvent agree toa com- 
position and one of the creditors who hada decree 
against the insolvent does nct prove his debt in insoly- 
ency and is not a party to the composition proceedings, 
after the annulment of the order of adjudication he 
can, under s. 33, Provincial Insolvency Act, pursue his 
remedy by execution of his decree by arresting the 
judgment-debtor. 

[But in thecircumstancesof the case the arrest of 
the judgment-debtor was refused by the Revision Court 
also | THANGESHWARA CHETTIAR v. RaMAMORTHI CHETTI 

Mad, 689 

S. 34 (2)—Decree against legal representatives 

of deceased person — Adjudication of legal 

representatives—Decree, whether can be proved in 

insolvency— Attachment by decree-holder before 
aljudication, effect of. 

Though the legal representatives of a person cannot 
be adjudicated in respectof a debt of the deceased, 
yet a creditor who has obtained a decree against 
the estate of the deceased person in the hands of his 
legal 1epresentatives can prove his debt under s. 
31, sub-s (2), of the Provincial Insolvency Act in 
the insolvency cf the legal representatives, and an 
attachment by him of properties in the hands of the 
legal representatives effected between the right of the 
presentaticn ofthe insolvency petition and the ad- 
judicution cannot confer on him any preferential 
claim asagainst the Official Receiser. OFFICIAL 
REOZIVER, TINNEVELLY v KRISHNA PILLAI Mad, 88 

S. 39-—Insolrency— Composition by debtor, 
whether binding on creditors who have not been 
entered in the schedule — Difference between 
fF rovincial Insolvency Act and Presidency Towns 

Insolvency Act. 

Under s. 39 of the Provincial Insolvency Act a 
composition or scheme is binding only on such 
creditors as have been entered in the schedule and 
so far as relates to debts entered therein A creditor 
who is not entered in the schedule and whose 
debt is not mentioned in it, is not, therefore, pre- 
cluded from having recourse to other remedies 
besides those provided by the Insolvency Law. 
GovinpasaM1 MUDALIAR v. SHYALI Sri TRIRUPURA- 
SUNDARI AMMAN AVANIMOOLA MANDAGAPATHI DHARMA 

. Mad. 865 
— Se 43— Failure to apply for discharge within 





time fixed by Court—Adjudication, whether 
automatically annulled. 
The order of adjudication is not automatically 


annulled on insolvent’s failure to apply for discharge 
within the time fixed by the Insolvency Court. 
Asa NAND v. JUGAL KISHORE Lah, 667 (a) 
s. 44 (1) (d). SEE Criminal Procedure Code, 
1898, s, 488 939 
S. 44 (2)—Civil Procedure Code (Act V of 
1908), s. 6i—Alienation pending attachment—Subse- 
quent insolvency and discharge of judgment-debtcr— 
Attaching creditor, whether debarred from executing 
his decree— Effect of discharge, 
An alienation in contravention of an attachment is 
not void absolutely and the transferee does not stand 
in a better position by reason of his transferor's 





subsequent adjudication and discharge by the In- . 


solvency Court. The discharge of the transferor in 
such a case will not operate to relieve the property 
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in the hands of the transferee from subjection to the 
claims under the attachment. 

A person's property was attached before judgment 
and a decree was passed against him, He sold the 
property to a third person inspite of the attachment 
and was subsequently adjudicated an insolvent. The 
decree-holder proved his debt but obtained nothing, 
He sought to execute his decree against the attached 
property after the discharge of the debtor: 

Held, that, notwithstanding the provisions of 8. 44 
(2) of the Provincial Insolvency Act, the decree- 
holder was entitled to execute his decree against the 


attached property. Doratsamr PILLAI v. AURUMUGHA 
NAIOKER Mad.1027 
8.53. Sure Insolvency 616 





S. 53—Transaction, whether bona fide or not 
is question of fact—Revision on decision of such 
question. 

The question whether a particular transaction is 
bona fide or genuine one or it is a transaction 
which isnot madein good faith and is fictiticus 
is a mere question of fact. It cannot be treated 
as question of law. Consequently, a decision on such 
question under s. 53, Provincial Insolvency Act, is 
not open to revision. JIWAN RAM v OFFICIAL RECEIVER 

Lah. 866 
ss. 53, 4, 75 proviso 1— Decision under 

s. 53— Second appeal, whether lies. 

A decision under s. 53, Provincial Insolvency Act 
cannot be treated as one under s, 4 of the same Act, and 
therefore, no second appeal is maintainable against it. 
JIWAN Ram v. OFFICIAL + ECEIVER Lah, 866 
————88. 53, 54—Fraudulent preference —Mort- 

gage to creditor to obtain further loan, whether 

voidable. 

Under the present law, both English and Indian 
as to fraudulent preferences, the fact that the pre- 
ferred creditor had no knowledge of the deLtor’s 
intention to prefer him does not save the transac- 
tion, MANDLURU GANAGAPPA v, OFFIOIAL REOEIVER 
FELLARY Mad. 541 
——_ 58s, 53, 54—Fraudulent preference— Motive 

of creditor, how far material. 

Where the debtor's motive in giving a mort- 
gage to a creditor is not to give him a preference 
but to obtain a further loan from him, the mort- 
gage cannot be said to be a fraudulent preferenca 
MANDLURU GANAGAPPA v. OFFICIAL RECEIVER, BELLARY 


h Mad. 541 
———— s. 69 (c) (2)—Concealment of assets by 
insolvent—Prosecution—Court should nare Proper 


sense of proportion between 
property and indebtedness. 
Before directing a prosecution of the insolvent 
for concealing his assets, in the proper exercise of 
the Judge's judicial discretion, there should be some 
sort of proportion between the value of the 
property alleged tohave been concealed and that 
of the indebtedness of the insolvent. JANKI Das 
MARWARI ve Manai LALL BAJRANG LALL Pat. 171 
AE, proviso 1. Sre Provinci r 
Act, 1920, s. 53 og gak 
Provinclal Small Cause Courts Act (IX of 
1887), S.17—Time to furnish security under s, 17 
—Whether can be granted by Court. ` $ 
The Court cannot grant time to a judgment- 
debtor to furnish security under s. 17, Provincial 
Small Cause Courts Act. SONKALI v. MAHABIR Depp 
—— 8. 23— Inquiry under s. 23, if na 
Dispute of title to immovable property between 
plaintiff and defendant— Whether necessary, 
Under s. 23, the inquiry is limited to the right ‘of 


value of concealed 
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the plaintiff and to the relief claimed by him and it is 
the right of the plaintiff and the relief claimed by 
him which has got to be considered. There are no 
words which would justify the inference that the 
plaintiffand the defendant shouldbe rival claimants 
to the immovable property. Jt is not necessary that 
there must be a dispute of title to immovable pro- 
perty between the plaintiff and the defendant, each 
setting up title in himself before the question of 
returning the plaint for presentation to the proper 
Court arises Noonav. CHIMMAN LAL All, 70 (b) 
s. 23—Question of title — Competency of 
Small Cause Court Judge to decide—Intricate 
question of title involved —Summary decision, if 
proper. € 
Section 23, Provincial Small Cause Courts Act, shows 
that a Small Cause Court is competent to decide a 
question of title, but it should finally determine the 
same and notin a cursory manner. It is not always 
convenient for a Small Cause Court Judge to decide 
an intricate question of title and the object of the 
above provision isto meet cases in which the Judge 
is satisfied that the question of title is eo intricate 
that it should not be decided summarily and then it 
should return the plaint for presentation to a proper 
Oourt. Nocia v, CHIMNAN Tan All 701b) 
———-s, 25— Case mis-tried—Qnus wrongly placed 
— Misconception in Judge's mind- l’indings 
arrived at on no eridence—Re-trial, necessity of. 
Where it appeared that not only had the trial 
Judge committed very possible error which was 
possible in the circumstances to commit, but the case 
must be described as a mis-trial and made the pro- 
found mistake in placing the onus upon the plaintiff to 
prove the passing of consideration and allowed him- 
self to get into a state of utter confusion by mixing up 
the rehan bond with the promissory note and on no 
evidence considered that the hand note in question was 
executed by reason of threat : 
Held, that it, could not be said that the case had 


‘been properly tried and that the case must go back: 


or re-trial according to law. Ramsunpar SAHU DU. SAKHI 
SAHOO Pat. 1075 
s. 25—Interference by High Court— 

Discretion. 

Section 25, Provincial Small Cause Courts Act, gives 
discretion in the High Court but in every case in 
which a possible error of law has been made, the 
High Court would not call for the record and pass an 
order thereon, RamMsuNDAR SAHU v. SAKHI SAHOO 

Pat.1075 
s. 25—Revision—Question of fact, if can be 

raised. h 

The explanation “according to law” ins. £6, 
Provincial Small Cause Courts Act, limits the power 
ofthe High Court inrevision to grounds of law that 
might be raised in a second appeal and it does not 
cover a revision on question of fact. MAHADEO PRASAD 
p. QIRDHARI All, 35 
s. 25—Revisional powers under s. 25— 

When can be exercised— Substantial injustice must 

have resulted from material misapplication or 

misapprehension of law. 

Section 25, Provincial Small Cause Courts Act, 
was not intended to give in effect a right of appeal 
in all Small Cause Court cases either on law or fact. 
The revisional powers given by that section are only 
exercisable where it appears that some substantial 
injustice to a party toa litigation has directly result- 
ed from a material misapplication or misapprehen- 
gion of law or from a material error in procedure. 
SonKALL v. MAHABIR DUBS x All, 51 
~-——-8s, 35—Scope of—S. 35 does not operate 
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to turn small cause suit into original sutt with all 

kinds of changes in procedure. 

Section 35, Provincial Small Cause Courts Act, 
does not operate tochange in any way a small 
cause suit into an original suit. What s, 35 dces 
isto invest a Court which otherwise would be in- 
competent to hear any, or certain small cause suits 
with power to hear certain of such suits, viz, 


those pending in that Court at the time 
that Courts jurisdiction is changed. This 
is a provision that is manifestly desirable 


seeing that the same judicial chair is occupied by 
Judges some of whom are invested with higher 
powersthan others. But s 31 does not purport 
to turn a small cause soit into an original suit 
with all kinds of changes in procedure and 
in rights of appeal. RAMASWAMI MUTHIRIAN v, FIRM 
or Kr Karu Rama Kr or Vat-Garnattoor Mad. 958 
Provocatlon—O ffender giving provocation—\Whether 

can urge that opposite party acted in provocative 

manner, f 

Once the provocation is given by the offender bim- 
self he cannot subsequently urge that the opposite 
party had acted in a provocative manner. NIHAL SINGH 
V. EMPEROR Pesh. 284 
Public pollcy— Agreement reserving in favour of 

particular, persen right to ply motor lorries to 

exclusion of others—Whether agiinst public policy 

— Creation of monopolies by District Board, if ultra 

vires of Board—U. P. District Boards Act (X of 

1:22), 9, 146. - 

An agreement that discloses an attempt oĘŅ2a large 
scale to reserve in favour of a particular individual 
the right to ply on hire motor lorries to the excluaicn 
of othersis against public policy as it has the 
teadency to fix the hireat an artificial figure and is, 
therefore, cnenforceable in Jaw, Creation of mono- 
polies by the Board for the exclusive user of 
particular roads for a particular purpose must 
be with the object of making monetary gain 
as & consideration for the grant of the mono- 
poly but as the Board is not authorized by the 
‘Act tomake money by allowing the roads to be 
used as a highway, the creation of such monopolies 
is ultra vires of the Board. AMBA PRASAD MAHESHWARI 
v. JUGAL KISHORE All. 790 
Punjab Arbitration Amendment Act (l of 1911, 

824 


Punjab Limitation (Custom) Act (I of 1920), 
Art, 4 (b)— Whether applies to property which is not 
ancestral. : 

Article 4 (b), Punjab Limitation (Custom) Act 
does not apply to property which is not ancestral 
as it deals exclusively with suits for possession of 
ancestral immovable property. NARSINGH BAKHSH v. 
BIBARI LAL Lah. 1030 
Punjab Munlcipal Act (lll of 1911), s. 3 (5) (a) 

— Sanction to erect building to be used only as studio 

—Wooden partitions constructed dividing it into 

three portions and let out as shops—Wheiher 

material alterations to building. 

The petitioner obtained the sanction of the Muni- 
cipal Committee, to erect a building. An agree- 
ment was executed by him with the Municipal Com- 
mittee that he would use the building as a studio 
and for no other purpose. As originally construct- 
ed, the building was in accordance with the sanc- 
tion. Subsequently, however, the petitioner put in 
wooden partitions which divided it into three por- 
tions, which were let out as shops : 

Held, that they were not.merely temporary erec- 
tions and fell within s.3 (5) (a), Punjab Municipal 
Act, as being a material alteration to the building. 
SHIVA Ram v, EMPRROR Lah, 369 
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resiraining Municipal Committee from recovering 

assessed, sum as being illegal or ultra vires—Suit, if 

cognizable by Civil Court. 

A suit for an injunction to restrain a Municipal 
Committee from recovering the assessed sum on 
the ground that the assessment was illegal and ultra 
vires is not cognizable by a Civil Court. NAUBAHAR 
Hussatn SHAH v. MUNICIPAL COMMITTERE, BATATA 

Lah.1059 
——-——8,172—Remedy of aggrieved party for 
unlawful removal. 

The remedy of an aggrieved party for the unlawful 
removal of a projection by a local authority is a 
suit for compensation and not a suit for injunction, 
This rule applies toa case where the Municipal Com- 
mittee bas not made any tender of compensation before 
removal of the structure. MUNICIPAL (OGMMITTER, 
AMRIT3AR v GUIRI Lah, 639 
————s.172—Statutory right to remove encroach- 

ments erected without permission—Limitation, if 

any exists ~ Acquisition of prescriptive rights, if 
avail against right. 

The Municipal Committee does not lose its statutory 
right of removing encroachments from the site of the 
streets through the acquisition of prescriptive right 
to resist a suit of the class mentioned under Art. 146-A, 
Limitation Act. Section 172 of the Punjab Municipal 
Act, gives a statutory right to Municipal Committee in 
the Punjab to remore any encroachment erected with- 
out permission, and there is no limitation in print of 
time, except that compensation must be paid if the 
structure ismore than three years old. The exercise 
of a Committees right under this scction is not 
the same as the institution of a suit for possession 
and the operation of Art 146-A is limited to such 
suits, MUNICIPAL CoMMITTES, AMRITSAR v. QUIRI 

Lah. 639 
Punjab Municipal (Executive Officer) Act (ll of 

1931), ss. 6 (2), (4), 173 (1) (a)— Contract for use 

of wall for affixing posters thereto— Whether 

affects immovable property—Such contract entered 
into by Executive Officer—Whether 

Municipal Committee. 

A poster affixed to a wall cannot be regarded as 
a movable encrcachment. A contract for the 
use of a wall forthe purpose of affixing posters 
thereto is one which affects immovable property and 
it must be sanctioned by the Committee, drawn up in 
writing, and sealed with the common seal of the 
Committee. In the absence of sanction the contract 
will not be binding upon the Committee, MUNICIPAL 
COMMITTEE, AMRITS4R V, NANAK OHAND Lah. 775 
Punjab Redemption of Mortgages Act(Il of 

1913), s. 12—Co-sharer mortgagors—One co-sharer 

redeeming whole properiy—Two attempts by ihe other 

under Act failing—subsequent partition proceedings 
between parties—Other co-sharers' right to possession 
denied—Case referred to civil Court~ Civil suit, if 
barred—The other co-sharer, if entitled to possession. 

The appellants and tke respondent were co-mort- 
gagors of a plot of land. Some time before 1914 the 
respondent redeemed the whole land and since then 
had been in possession to the exclusion of the ap- 
pellants, Jn 1914 and in 1928 the appellants made an 
infructuous attempt’ under the Redemption of Mort- 
gages Act, 1913. In 1929, when proceedings for the 
partition of land, including this area, commenced 
between the parties, the respondent claimed owner- 
sbip of the area in dispute, mainly contending that 
the appellants were not entitled under the law to 
deny his right of ownership. He was referred to a 
Civil Court: 
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Held, (4) that the respondent could not, under any 
circumstances, be deemed to be a mortgagee of the 
land so as to attract the operation of the Redemption 
of Mortgages Act, his legal position being merely 
that of a charge-holder, 

(ii) all that the appellants claimed from the 
Revenue Authorities under the provisions of the 
Redemption of Mortgages Act was an adjudication 
of the rights of the co-mortgagors inter se and all 
that the Revenue Authorities decided was, that such 
complicated questions would be better decided in a 
regular suit, 

(iii) that, no question of adverse possession could 
arise between the parties they being  co-sharers, 

A co-sharer who merely denies the right of the 
other co-sharers to enter into joint possession until 
they have paid to bim their share of the charge on the 
property which he had defrayed cannot be considered 
to hold “adversely” to the others Such denial does 
not imply any repudiation of the title ofthe other 
co-sharers but rather implies willingness to recognise 
their title provided the charge in question is 
defrayed. Monamuap ALI v, GHULAM NABI 

Lah, 633 


Punjab Small Towns Act (Il of 1922), ss 21 (a) 
(Il), 25—Tax-paying capacity depends on means 
and material welfare. 

The tax-paying capacity of an assessee must 
depend upon his meansor material welfare, that 
is, upon the money that comes into his hands from 
various sources. That is certainly the principal, 
porsibly the only assesstble. component of an 
assessee's circumstances, Sanur SINGH V SMALL Town 
CcsIMITTEE, FATEHGARH Lah. 1064 


———-— $8. 21 (a) iii), 25—Whether tax has been pro 
perly assessed as to amount, if can come before 
Courts, 

Whether the tax has been properly assessed as 
to amount, cannot come before the Courts. It is 
for the assessee to object under s, 25, Punjab 
Small Towns Act, to the amount of the assessment 
unit at which he was assessed. Ifhe is dissatis- 
fied withthe order passed on his objection, hs 
can appeal tothe Deputy Commissioner setting 
forth any circumstance in his favour and ask for 
the unit to be reduced. The order passed by the 
Deputy Commissioner is and cannot be challenged 
in the Courts. Sarup SINGH v. SMALL Town ComMITTEE, 
FATEHGARH Lah, 1064 


—--——s. 41 (1) (c\—Object of s., 41 (1) (e— 
Whether gives Small Towns Committee power to 
lease. ; 
Looking generally at the scheme of the Act, it 

does not appear that the legislature wished to con~ 

fer more extensive powers on a Small Towns Com- 
mittee than on a Municipal Committee, The real 
object of s. 41 (1)(e’, Punjab Small Towns Act is 
to give the Small Towns Committee power to 
charge fees from persons who were allowed to 
temporarily or permanently occupy any portion 
of a publicstreet but not to give any power of 
giving leases thereof Firm Paria Ram Dina NATH 
y, SMALL Towns CCMMITTEE, OHUZARKANA Lah 983 


——-——s.41 11) (e.—Festing of public sireet in 
corporate body, whether gives ownership of soil. 
The mere vesting of a public street ina corpo- 

rate body would not necessarily give the corporate 

body either ownership ofthe soil under the public 
street or necessarily give ita power to grant leases 
thereof. firm RALLA Ram-Dina NATH v SMALL Towns 

COMMITTEE, OHUHARKANA Lah. 983 
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Punjab Tenancy Act (XVI of 1887), s. 77 (3) fd) 
— Question whether deceased tenant had or had not 
obtained his rights, whether comes within s. 77 (3). 
The question whether a deceased tenant had or 

had not abandoned his righis does not come within 

iLe terms of s. 77 (3) (dj, Punjab Tenancy Act MANSAB 

ALI v, Ram Karan Lah. 419 

Railway. Sern Contract Act, 1§72, s. 151 591 

Damages— Consignor executing Risk Note A— 
Railway, when liable—Onus—Delay which is not 
unreasonable— Whether misconzust 
When the consignor ‘bas executed Risk Note A, 

the liability of the Railway Company is limited 
by the terms of the contract which provide that 
the Railway administration shall not be liable for 

„any loss except upon proof that the loss arose 

from misconduct on the part of the Railway ad- 

minietration servants. The burden of proving such 
misconduct is admittedly upon the plaintiff. Delay 
which is not unreasonable on the part of the 

Railway Company to any consignment, is no indi- 

-cation of misconduct MADRAS & SOUTHERN MABARATTA 

Ry Co, Lrp. v Favr fixo Diepsixe & Co. Cal. 907 

.———— Damages— Risk Note A —Goods defectively 
packed— Damage 
entitled to damages. 
Where scmeof the goods, which were packed 

-defectively and were sent under Risk Note A, are 
damaged by wet and it is not proved thet the gocds 
got wet owing to the misconduct cf the Railway, 
the consignor, having regard to the implicaticns of 

Riek Note A, isnot entitled 1o any damage. MADRAS & 

Socvrc1RN MAPARATTA Fairway Co, Lip. v LATIF 

ABLULLAY - Pa Cal, 886 

- Damages--Seal:of. wagon broken—Suspecting 


by: wet — Consignor, whether 





theft, wagons removed to proper shed--Delay 
resulting— Railway; whether responsible —Mis- 
conduct. 


The detention ofthe goods by the Oompany for 
23 hours at a jurction was in order to prevent any 
possible theftand it was done by Railway servants in 
the discharge of their duty to prevent theft. It was 
found thata wire had been cut and they suspected 
that a theft had taken placeor | that theft might 
take place unless proper steps were taken and they 
removed the wagons to the proper shed and properly 
‘sealed the wagon again : : 
| Held, that the Railway was not responsible for the 
delay caused by such detention. MADRAS & SoUTHERN 
MAŁRATTA RAILWAY Co., LTD. v. LATIF ABDULLAH 

i Cal, 886 
Misconduct, meaning of. 

“Misconduct is nota term of art, In ‘ordinary 
‘parlance it means bad management or mismanage- 
ment, being often used quasi-specifically in the 
sense of malfeasance or culpable neglect of an 
official in regard to his office. The word is some- 
times said © is connote moral obliquity, but 
this is largelydue to the fact that the 
‘word is aleo used in the sense of improper 
conduct or wrong, behaviour especially adultery; 
the word ‘conduct itself means mot only “manner 
of conducting business etc,” but also “behaviour” 
specially in its moral aspect,as good or bad con- 
.duct. There is little reference to ethics when 
misconduct in Kailway riek-nctes is taken to mean 
the doing of a wrong thing: and such misecnduct 
may cr may not be wilful. BENGAL Nagpur RAILWAY 
Co. v JANKI Das MARWARY Pat. 580 
Misconduct, what amounts to. . 

Misconduct isnot necessarily estsblished by prov- 
“ing even culpable negligence. It is something op- 
` posed to accident or negligence and is the inten- 

tional doing of scmething which the dcer knows to 
“be wrong cr which he does recklessly not caring 
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what the reeult may ke. MADRAS & SOUThERN 
Ma’ ARATTA EY Co. Ltp. v RANI Sina DEEPSINGH & Co. 
Cal. 907 
——- [tisk Note H— Misconduct — Consignments 
damaged by rain water—Suit for damages— Breach 
of rules by Railway servants established— Whether 
amounts to misconduct—Liability of Railway for 
damages, 

The plaintiff sent certain consignments of ata, 
flour and suji under Risk Note in form H by the de- 
fendant Railway. Damage was actually caused io the 
consignments snd it was found by the trial Court 
that the servants of the Railway had acted in viola- 
tion of various rules in connection with these con- 
signments and that damage was caused by rain 
water entering into the wagons, which were either 
leaky or were not securely closed and wade water- 
tight owing to the negligence of the defendant 
company and their sevants: 

Held, that it was not satisfactorily shown that 
the wagons were absolutely water-tight; the exa- 
mination at a Station on the route was sometimes 
at any rate directed to ascertaining merely whe- 
ther the wagon was fit fcr runnirg, and no Railway 
witresses spoke even in the monsoon of testing 
the wagon for holes and secondly, the special 
standing order that wagons with flap dcors and 
windows shouldon no account be used for carrying 
damageable traffic during the morsoon itself showed 
that it was not enough to Lave a wagon with a 
water tight roof, and that the breach of rules 
established in the case was such as to amount to 
misconduct and hence the Railway Company was 
not absolved from liability for the damage, BENGAL 
NAGPUR Raitway Co. v. JANKI Das Marwary 

h Pat. 580 
Railways Act (IX of 1890),s, 72—Risk Note H— 

"Deterioration", whether includes depreciation in 

value onaccount of delay—Consignor, when can 

claim damages—Failure to send goods by particular 
train—Liability of Railway. 

Per Din Mohammad, J.—The words “deterioration 


-from any cause whatever” include depreciation in 


value on account of detention ordelay in delivery. 

But itis only where the consignor successfully 
establishes any such misconduct of the part of the 
servantsofthe Railway Administration, as would be 
sufficient to mulct them in damages in spite of the 
Risk Note, that heis entitled to damages. 

Per Bhide, J.—The word “deterioration” in the Risk 
Note must have the same meaning as that in s.72, Rail- 
ways Act, and in es. 151-152 and 161, Contract Act. 
Consequently, the word ‘‘deterioration” as used in the 
Risk Note H, does not cover. depreciation of value 
due to fall in the market price. 

In the absence of a specific contract, the consignor 
cannot ordinarily hold the Railway Administration 
liable for failure to send the goods by any particular 
train or by a particular date. SEORETARY oF STATE v. 
Lah. 72 
Railway Company. Ses Workmen's Compensation 





Act, 1923, s. 12 (1) 873 
--- Consignment of goods—Railway receipt 
- pledged by consignor— Delivery of goods to third 


person on consignor’s telegram without demanding 

Railway receipt— Negligence—Liability of company. 

Ascent a consignment of goods by rail making 
out the Railway receipt to himself. He assigned 
the Railway receipt to the plaintif but subse- 
quently sent a telegram tothe place of destina- 
ticn to deliver the goodsto B. The railway authori- 
ties delivered the goods to B though the Railway 
receipt was in the plaintiff's hands: 
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Held, that the Railway Company had acted neg- 
ligently in delivering the goods without the pro- 
duction of the Railway receipt on the authority 
of anunconfirmed telegram and without any ex- 
planation for the non-production and were liable to 
the plaintiff for the value of the goods. MADAN 
GOPAL v. UPADHAYULU KAMESWARA Rao Mad. 872 
Rangoon City Municipalities Act (VI of 1922), 

s. 15 (1)—Chief Judge's power to declare person 

duly elected. 

The Chief Judge has no power to declare a person 
duly elected should it turn out that he has the majori- 
ty of the votes. L. H. WELLINGTON v. ONIRE JUDGE, 
RANGOON SMALL Cause COURT Rang. 196 

s, 80 (2)— Assessment depends upon what 
tenant might pay as rentif he were to pay taxes 
and owner were to keep tenement, 

In every case the assessment must depend upon 
what the Commissioner determines as the rent 
which a hypothetical tenant might reasonably be 
expected to give for the property if he paid the 
usual tenant's rates and taxes and the landlord 
paid the expenses necessary to enablethe mill to 
earn the rent, Jt may or may not be that the 
gross annual rent would be equivalent to actual 
agreed rent plusthe sum reasonably expended in 
order that the rent might be obtained, but it does 
not necessarily follow that these two sums would 
bethe same. V. E. R. M. CHETTYAR FIRM v. MUNICIPAL 
CORPORATION, RANGOON Rang. 996 

s. 80 (2)—“Gross rent” in s. 80 (2) meaning 


of. 
The term “gross value’ means the annual rent 
which a tenant might reasonably be expected, . 


taking one year with another, to pay for an here- 
ditament, if the tenant undertook to pay all usual 
tenant's rates and taxes and the commutation rent 
charge, if any,and if the landlord undertook to 
bear the cost of the repairs and insurance, and 
the other expenees, if any, necessary to maintain the 
hereditament in a state to command that rent. This 
definition may be taken as denoting the meaning 
of “gross annual rent” in s. €0‘2),Rangoon Municipal 


Act. V. I), R. M. OHETTyAaR Firm v. MUNIOIPAL 
Corporat O1 RANGOCN Rang 396 
——-s 80(2)—Rice Millsin Rangoon District 


— Assessment on contractor's test as basis—Assess- 
ment, whether ultra vires. p 
In assessing rice mills in the District of Rangoon 

the contractor'stest ought not to be applied, and 

assessments based upon that principle would be ultra 
vires. VE. R. M. Onerryan Figs v. MUNICIPAL 

CORPORATION, RANGOON Rang. 996 

Rangoon Police Act (IV of 1899), s.41 (16)— 
Acquittal under, whether equivalent to acquittal 
under s. 147, Penal Code, 

The acquittal on the charge under s. 4l (16), 
Rangoon Police Act, is equivalent to an acquittal 
on a charge of rioting under s.147, Penal Code. 
Nea Myar THAUNG v. EMPEROR Rang, 967 
Rateable distribution. Seg Civil Procedure Code, 

1908, =. 73 501 
Record of Rights- Civil Court, if can make fresh 

examination of materials on which Record was 

prepared and come to its own finding. 

The Civil Court is not a Court of Appeal from 
the decision of the offcer who frames the Kecord-of- 
Rights. It is not proper that the Civil Court having 
before it the materials upon which the settlement 
cfficer arrived at his decision should makea fresh 
examination of those materials and come to its own 
finding, RAMGOLAM SINGH v. CHARAN MARTON 

a. mw Pat, 460 
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Defence based on correctness of entry in 
Record—Onus to disprove correctness by proving 
absence of custom recorded is on him who denies 
correctness. 

In a suitfor eviction in which the defence is 
based on entries in the Record-of-Rights, it is not 
for the defendants to prove the custom or usage 
which would support the correctness of the Record- 
of-Rights but it is on the plaintiff to disprove 
the correctness of the entry by proving the absence 
of custom and usage andthereby establishing that 
the Record-of-Rights was incorrect, RAMGOLAM SINGH 
v. OHARAN MAHTON Pat.460 
Value of—Tenancy land used for residential 

and horticultural purposes—Value of Record of 

Rights. 7 

The Record of Rights will have the same value as it 
would have in other cases, in a case where tenancy is 
not merely used as one for residential purposes but 





also for horticultural purposes, L:AXMAN OHANDRA 
Mistry» OHARU OHANDRA MITTRA Cal. 613 
Redemption. Ses Mortgage 1052 


Registration Act (XVI of 1908), s. 17—Family 
arrangement giving properties to different persons, 
if in writing, must be registered. : 
If a family arrangement giving several property 

to different persons is reduced to writing, it will 

undoubtedly have to be registered under the pro- 
visions of s. 17, Registration Act, Ma Kyaw v. Daw 

Kye U . Rang. 798 

———s 17 (1) (b\—Question whether document 
falls within s.17 (1) (b)—How to be esided— 
Rulings on other documents — Whether suficient 
guide. 

The question whether a particular document is 
one falling within the scope of s. 17 (1) (b), Regis- 
tration Act, is one to be decided on a perusal of that 
document and rulings upon other documents not 
shown to beof an exactly similar sharacter are no 
guide to a proper decision. Where the lists together 
wers intended by the parties to be the only evi- 
dence of an arrangement arrived at, tben the lists 
declare the rights ofthe parties and they are, there- 
fore, not admissible, being unregistered, to` prove 
the terms of the partition. Ganesh Das v. KANTHU 

Lah, 274 

————8. 82 (c)—Offence of false personation— 
Essentials— Mere assumption of fictitious name, 
whether offence. ; 

In order to establish an offence under s. 82 (c) of 
the Registration Act it is not enough to prove 
merely the assumption of a fictitious name Itis 
essential to prove further that the assumed name 
was usedas a means of falsely representing another 
individual, Orown Proszcutor, MADRAS v. RENGAMMAL 

Mad.155 a) 

Religlous endowment Ses Muhammadan Law 

: - 694 

Rent—Weighment dues, if rent -Suit for recovery 

. of such dues—Whether can be entertained by Civil 
Court. 

Weighment dues do not come under the defini- 
tion of rent and the Civil Gourt has, jurisdic- 
tion to try a suit for recovery of such dues, 
BASHIR AHMAD v. LAL Nar SINGH PARTAB BAHADUR 


Sınan Oudh 126 
Res judicata. 
Ser Civil Procedure Code, 1908, s. 11 1008 
Sez Execution 637 


Applicability—Suit dismissed as premature 
—Whether finally heard and decided, 

In order tocreate an effective bar of res judicata, 

a suit must have been finally heard and gecided, 


xcii 
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andit cannot be said that a suit which is rightly 
dismissed on the ground that it is premature, is so 
heard and decided. SHAM SUNDAR v. OHANDU LAL 
Lah. 853 (a) 
——Civil Procedure Code {Act V of 1903), O. IX, 

r. 13—Decision in application under—Whether 

constitutes res judicata —Subsequent suit on ground 

of fraudulent suppression of summons— Main- 

tainability of. . 

The decision in an application of O.IX, r. 13, Civil 
Procedure Code, that thesummons was duly served is 
res judicata and no further suit will lie on the ground 
that the summons had been fraudulently suppressed. 

When the question of service or non-service of 
summons was agitated between the parties in pro- 
ceedings under O. IX, r.13 and it was held that 
the summons had been duly served, it is not open 
to one ofthem by regular suit toagitate the same 
point found against him. JANKI Gore v. JANGBABADUR 
OHAUDHURY Pat. 256 


Court refusing to decide matter on merits— 

Whether operates as res judicata. 

There is no res judicata where the Court has 
expressly refused to decide the case on merits, MANSAB 
ALI v. Ram Karan Lah. 419 
Decision on particular point of trial Court 

upheld by Appellate Court—Same point raised in 

subsequent suit—Appellate judgment of previous 
suit not filed— Held, decision did not operate as 
res judicata, 

A decision an a particular point was obtained in the 
trial Court and it was upheld by the Appellate Court. 
The same point arose in a subsequent suit but no 
copy of the previous Appellate Court judgment was 
filed in the subsequent suit: 

Held, that it was not possible to ascertain on what 
ground the decision of the trial Oourt was upheld, 
In these circumstances, the contention that the eaid 
decision should be taken as operating as res judicata 
could not be accepted. SEKANDAR ALI MRIDHA 0° 
SADARUDDIN BHUNIYA Cal. 1008 

Decision on validity of wakf, in previous suit 
based on parties’ admissions and other matters raising 
the question only incidentally— Decision does not 
operate as res judicata in subsequent suit wherein 
the same question is raised. 

Where ina previous suit the question of validity 
of a wakf was raised and decided on the admission of 
parties and on other matters into which the question 
of the validity of wakf did not directly hut incident- 
ally enter, the decision does not operate as a bar 
to the decision on the ground of res judicata in a 
subsequent suit, where the validity of the wakf is 
in issue, SEKANDAR ALI  MRIDHA?, SADARUDDIN 
BHUNIYA Cal. 1008 


-—Decision wrong on point of law—Wheiher 
constitutes res judicata. 

A decision is nonetheless res judicata even if in 
point of law that decision is wrong, But questions 
of law are ofall kinds and cannot be dealt with as 
though they were allthe same. Questions of proce- 
dure, questions affecting jurisdiction, questions of 
limitation, may allbe questions of law. jin such 
questions the rights of parties are not the only 
matter for consideration. When a plea of res judi- 
cata is raised with reference to such matters in 
which the Court and the public have an interest, it 
is atleast a question whether special considerations 
do not apply. District Boarp or DARBHANGA v. SURAJ 
NARAIN SINBA Pat.175 
—— _——Decree-holder getting declaration that only 

half gf property is attachable—Whether can attach 
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the whole in execution of unother dce:ce against 


same judgment-debtor, 


Where in execution the decree- 


of a decree 


holder got a declaration that only half inter- 
est in certain property is liable to attach- 
ment: 

Held, that in a second execution proceeding of 


another decree against the same judgment-debtor 
he could not attach the whole interest in the same 
property. A declaration that the whole interest was 
attachable in execution of the decree should be 
asked for. P. L.S P. Ouzrtyar Fira v. U Mauna 
Nes Rang. 465 
————Execution—Limitation—Ezecution applica- 
tion beyond time—Part payment out of Court 
alleged to save limitation - Notice on judgment- 
debtor—On date fixed, agplication of decree-holder 
dismissed for nottaking steps—Subsequent applica- 
tion—Judgment-debtor raising plea of limitation— 

Held, he could raise. 

Beyond three years of the date of the decree, the 
first application for execution by the decree-holder 
was filed. In that application the decree-holder 
stated that the judgment-debtor had paid him out 
of Court a part of thesum which he wanted to 
certify under the provisions of O. XXI,r 2, the 
application for execution was not registered on that 
date, inasmuch ason the face of it, it was barred 
by limitation having been presented more 
than three years from the date of the decree. The 
Court issued a notice upon the judgment-debtor to 
file objections, if any, with regard to the question of 
limitation. But he did not appear with the result 
thatthe Court registered the application for execu- 
tion, Another notice under O XX}, r.22?, was 
issued upon -the judgment-debtor for putting in 
his objections, if any, to the execution of the decree. 
On that date the application was dismissed,as the 
decree-holder had failed to taka steps. Subsequent- 
ly, another application for execution was filed. 
Thereupon the judgment-debtor contended that the 
application was barred by time: 

Held, that there was no adjudicrt’on on question of 
limitation either expressly or by necessary implica- 
tion, that the earlier application wasin time and 
tbat it was open to the judgment-debtor to raise 


the question of limitation, Bir BIKRAM KISHAN 
MANIKYA BAHADUR v. KHALILER RAHAMAN Cal, 637 
—— —— Issues in previous and subsequent suit same 


but later suit not within jurisdiction of previous 

Court—Res judicata, whether operates. 

Where the previous suit had been decided by a 
Court which has no jurisdiction to entertain a sub- 
sequent suit,the decision can never be regarded as 
operating as res judicata when the same issue arises 
in such subsequent suit. SEKANDAR ALI MRIDHA v 
SADARURDIN BHUNIYA Cal, 1008 
———— Notice to quit— Suit for ejectment—-Relation- 

ship of landlord and tenant not proved— Suit dis- 

missed—Subsequent suit for rent—Dismissal on same 
grounds—Subsequent suit for declaration of title and 
possession on allegation of tenancy and forfeiture— 

Held mot barred by res judicata—Landlord and 

Tenant, 

A landlord filed a suit for ejectment of the teu- 
ant after giving notice to quit. The relationship 
of the landlord and tenant was not proved and the 
suit was dismissed. The landlord subsequently 
filed a suit for rent against the defendants for 
the same land. This suit was also dismissed on tha 
ground that the relationship of landlord and tenant 
was not established. Another suit by landlord wag 
subsequently filedin which he stated that the defendants 
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were his tenants but the tenancy had bean terminated 
by reason of the denial of the defendants as to their 
relationship having been given effect to by the 
final decision in the prior suits. The plaintiff based 
his cause of action on the forfeiture of the tenancy 
on two dates, namely those of the decisions and prayed 
for possession on declaration of title: 

Held, that the present suit was not barred by res 
judicata. The judgments passed therein were no doubt 
res judicata, but res judicata on a very limited point, 
viz, on the point that there was no relationship of 
landlord and tenant between the plaintifis and 
defendants at the time when the notice to quit was 
-served, or for period in claim in the rent suit. It was 
not res judicata on the point of the plaintiffs’ title 
or on the point as to whether there was relation- 
ship of landlord and tenant between the plaintiff 
and defendant at a time prior to the date when the 
notice was served on the defendants. BHUPENDRA 
Natu Roy v, NaRAYANPADA ADHIKARI Gal, 515 


Losing party, of canadd causes of action in 
subsequent suit for swelling valuation and claim 
former decision as not res judicata—Cause of action 
of subsequent swit not existing at time of previous 
suit—Previous suit, whether operates as res judicata 
—Entire cause of action in subsequent suit divisible 

_ —Part of cause of action relied in previous suit— 

Previous decision bars only that part. 

A party who haslost in one Court cannot be per- 
mitted to add causes of action or prayers for reliefs 
in another suitfor the purpose of swelling the 
valuation of his suitand claim that the decision in 
the former suit doesnot operate as res judicata But 
if it appears that his subsequent suit proceeded upon 
a cause of action which did not, exist at the date of 
the previous suit, or if that cause of action existed, it 
was one which he could not have availed of at that 
time, having regard to the nature ofthe suit as it 
then was, the fact that he had now instituted a 
suit embracing the entire cause of action with the 
result that his suit was ofa higher value, would 
justify him in claiming that the decision in the 
‘earlier suit was not operative as res judicata. Jf it 
is possibleto treat the entire cause of action upon 
which the latter suit is founded as divisible and if 
in the earlier suit one of the component parts of the 
cause of action was relied upon, then the previous 
decision will stand as a bar to the extent of the 
matter involved inthe earlier suit, SEKENDAR ALI 
MRriIDHA v SADARUDDIN BHUNIYA Cal. 1008 


——_——Mutation application based on valid adoption 
—Application dismissed without considering validity 
of adoption—Question of validity, whether can be 
challenged in subsequent suit. 

Where an application was presented by the ap- 
plicant for mutation of his name in place of the 
deceased and the application was based on 
valid adoption of the applicant but the application 
was rejected and subsequently a suit was filed against 


the applicant challenging the validity of his 
adoption: 

Held, that since the validity of the adoption 
was not considered inthe mutation proceeding, 
the order rejecting the application did not 
operate as res judicata, SASANKA BAUSAN v. Gort 
-BALLAV MONDAL Cal. 437 


Plaintiff's suit forkhas possession alleging 
lease to defendant was invalid—Lease found invalid 
but defendant found to be occupancy ryot and 
hence not liable to eviction — Subsequent suit for 
enhancement of rent on basis that defendant was 
occupancy ryot—Held, finding in prior suit on 
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validity of lerse did not operate as res judicata and 

defendant could fall back on lease—Civil Procedure 

Code (Act V of 1993), 3. L1, 

Ina suitfor khas possession the plaintiff alleged 
that the lease granted to the plaiatiff was not valid. 
The defendant resisted theclaim for khas possassion 
on two grounds, Hə maintained : (1) that the said 
lease was a valid leass and (2) that in any event he 
having acquired ozcupancy rights could not beevicted 
from the lands. Tne Court held that the leass was 
invalid, bat that the defendant was an occupancy 
ryot and so could not be evicted from ths lands. 
Subsequently the plaintiff sued for enhancement of 
rent onthe footing that the defeadant was an os- 
cup2ucyryot The defendant contended that he had a 
valid lease in his favour: 

Held, that the tenant defendant won the suit on the 
finding that he was an ocsupancy ryot, Tha suit 
would have failed if he had at least an occupancy 
right. The finding, against which he could not 
appeal, that the aforesaid lease was invalid, did not 
sustain the decree made in that suit, for inspite of 
that finding the plaintiff's suit was dismissed. For 
this reason the decision on that issue was not a final 
decision, and did not operate as res judicata ABDUL 
RazMan MULLIK V. AZA !AR ALI KHAN Cal, 1116 


Principles -Substance and not form should 
be regarded—Estoppel—Judgment, if operates as 
estoppel as regards all findings essential to sustain 
judgment. 

In dealing with qiestion; as to what is aad what 
is not res judicata, ths substance must be regarded 
rather than the form. Res judicata or estoppel by 
judgment is not confined to the judgment but extends 
to all facts iovolvedin it as mnecessiry steps or 
ground-work, upon which it must have been founded, 
A judgment operates by estoppel as regards all ths 
findings which are essential to sustain the judgment. 
U Po Krav v, U Ba Rang. 45 


Prior decision mere’y on question of juris- 
distion—Matter, if res judicata. 

Where in the previous litigation between thesame 
parties, the Appzllate Court had merely held that 
the claim of the plaintiff to compensation could now 
bə maintained in the tivil Court asthe District 
Magistrate was the only authority to entertain it 
under s. 17, Bengal Ferries Act : 

Held. that the matter did not constitute res juti- 
cata. District BOARD OF DARBTANGA V. SURAJ NARAIN 








SINHA Pat. 173 
— Res judicata between co-defendants—Sondi- 
tions 


In order that a dezisioa in a previous suit 
sho.ld operate as res judicata between co-defendants, 
the following conditions must be satisfied: (1) 
There must be a conflict of interest between the 
defendants concerned; (2) it must be nec ?ssiry to 
decide this conflict in order to give the plvintilf 


the relief he claimed, and “ (3) the question 
between the defendants must have been finally 
decided. Ramsi Dag v. KSIALI Lah, 340 


—Suit for enhancement of rent—Question 
whether Transfer of Property Act or ` Bengal 
Tenancy Act, applies to tenancy, decided—Such 
question, whether can be raised in subsequent suit 
for possession. 

Where in a previous suit for enhancement of rent, 
the question as to whether the Transfer of Property 
Act orthe Bengal Tenancy Act applied to the 
tenancy was decided, such question cannot be re- 
agitated ina subsequent suit for possession. ANNADA 
Prosan BHADRA V, Gopal HANDRA GHOSE | Cal. 452 





xciv 
Revenue Records—Consiruction—'Hasab rasad 
khewat' used in Revenue Records—Meaning of— 


Words and phrases— Custom (Punjab)—Shamilat— 

Partition. : 

The ordinary sense in which the phrase ‘hasab 
rasad khewat' is used in Revenue Records in refer- 
ence to partition of shamilat is “according to the 
Jand revenue assessed on the holding”, except in 
very exceptional circtcmstances. SUNDER vV. INDER 
SINGH I AL Lah. 366 


———Value of—Oudh Rent Act(XXII of 1886), 
8. 108, cl (16°—Sale of land—Some land reserved 
with vendor bila lagani—Vendor, whether co-sharer 
or under-proprietor—Held, use of words “ bila 
lagani ", indicated that vendor remained under- 
proprietor and a suit for rent by vendee uncer 
s. 108, cl. (16) was not maintainable, 

The entries in the Revenue Records are by no 
means conclusive. They only raise a presumption 
which is open to rebuttal; a Settlement Officer, acting 
under the Oudh Land Revenue Act, cannot, by making 
entries inthe khewat orotherwise, convert a pro- 
prietary into an under-proprietary right or vice versa- 
The question whether the vendor remained proprie- 
tor of the plots retained in his possession or became 
nuder-proprietor thereof depends upon the terms of 
the sale-deed and has to be decided upon the inter- 
pretation of its provisions. ; 

The sale-deed began by saying that the vendors 
have transferred the whole of the 1 anna 9 pies 12 
krants share with all the rights appurtenant there- 
to. This was followed by the reservation in respect 
of certain plots of sir land, groves, jungle and char, 
which wers all described as bila lagani In the 
details given at the foot of the deed also, where the 
plots were specified, they were described as bila 
lagani in the heading : 

Held, that the intention was to trarsf:r the full 
proprietary rights in the entire share; the use of the 
words “ bila lagani “ indicated that the rights 
reserved in the said plots were of a  subordirata 
character or in other words, that were it not for the 
reservation, the vendor would be liable to pay lagan 
in respect of the said plots. The rights reserved by 
the vendors in the excepted plots of Jand were those 
of ao under-proprietor and not that ofa full pro- 
prietor and the relationship between the parties was 
not that of co-sharers and a suit by the vendee for 
rent under s, 10%, cl. (16), Oudh Rent Act, was not 


maintainable. Suray PRASAD v. SHANKER DAYAL 
Oudh 59 
Review. Ser Civil Procedure Code, 1908, O. XLVII, 
rl 998 


—--~+ Person not party to suitor appeal—Whether 
can file suit to set aside decree or should file review 
application. i 
Persons who have never been parties in the pro- 

per sense of the word might or might not have to 
file a suit to set aside the decree but persons who 
have never been parties toa suit or toan appeal at 
all need neither file a suit to set aside the original 
decree or the appellate decree, nor need they file an 
application for review: 

Ina mortgage suit, father and son were defendants, 
and a decree was passed against both. In an appeal 
filed by the father alone, the ‘son was not impleaded 
but the Court substituted decree ordering the son to 
pay the whole amount out of his pocket and the decree 
was sought to be executed by arresting him ; 

Held, that the Appellate Court bad no power to do 
eo nor was the son bound to apply for review of the 
appellate decree as he was nota party to the ap- 
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peal. V.S. T. Tuamsa THASIN v. MOHAMED HAJI GANNY 
Rang. 186 
—— Powers under cl. 26, Letters Patent (Mad) 

Sex Evidence Act, 1872, 5.167 2405B 
Revision. 

Ser Chota Nagpur Tenancy Act, 1968, 5,218 339 

Sze Civil Procedure Code, 1908, Sch. II, para. 1 

188 
Adjudication on point not put forward by 
plaintiff —Revision lies. 

Wherethe Court adjudicates upon a case which 
has not been put forward by the plaintiff, it is 
an irregularity in respect of which the revisional 
powers of the High Court may be invoked. Monam- 
MAD v, WAHAB JAN Pesh. 819 


—--—Defendant alleging property attached to 
be wakf—Lower Court holding wakf illusory—Lower 
Appellate Court continuing attachment—Revision of 
such order, if lies. 

Where a plaintiff attaches certain property alleged 
by the defendant to be wakf and the lower Court holds 
the wakf illusory and in appeal tha Appellate Court 
allows the attachment to continue, a revision against 
this order of allowing attachment; is maintainable 
even though an aggrieved party has another remedy 
by regular suit. Momamep SULTAN v. V. M. R.P. 
CHETTYAR FIRM i Rang. 1077 
————Order on application under s. 7, Chairtable 

and Religious Trusts Act~Appeal, if lies— 

Material irregularity in exercise of jurisdiction 

— Interference in revisicn. : 

An order passed by the District Judge on an ap- 
plication under s. 7 of the Act, cannot be treated as a 
decree and under no provision of the law can it be 
regarded as an appsalable order. But where there 
has been a material irregularity in the exercise of 
jurisdiction and a case has certainly been decided, 
the High Court has jurisdiction to interfere on the 
revisional side, AHMAD ULLAH KHAN 1, AHSAN ALI 
Kaan All, 64 
—--—-—Practice—Court, if can go into question of 

validity of registered document. 

If necessary, a Judge can go iato the question of 
the validity ofa registered or other document; this 
entails a consideration of the bona fides of the sale, 
or the legal effect of the deed of conveyance including 
the zircumstances of the registration of it. MOHAMED 
SULTAN v. V, M, R. P. Ogzityar Firu Rang 1077 


————Sentence—Discretion of trying Magistrate— 

Interferance—Criminal trial. 

The discretion vested in the trying Magistrate 
cannot be legally interfered with in revision more so 
when the Court of first appeal has not considered 
it desirable to interfere with the same and no suff- 
cient grounds have been urged to satisfy the High 
Court that this discretion has been improperly exer- 
cised soas to call for its interference. SAJAN v. 


EMPEROR Sind 665 
Risk Note. Sze Railways Act, 1830, s 72 72 
Riwaj-i-am. 
Sze Oustom 347 
Sre Oustom (Punjab) 735 
Sale of goods, Sze Contract Act, 1872, s. 107 i 
031 


——-—-—Implied warranty—Patent or trade name— 
Merchantable quality, meaning of—Sale by descrip- 
tion—FEnglish Sale of Goods Act of 1893, 3,14 
— South Australia Sale of Goods Act, 1895, s, 1i— 
Retailer and purchaser — Manufacturer and 
purchaser —Liability of manufacturer—Negligence 
—Nature of proof—Mere sequence of cause and 
effect, if enough—Tort of actionable negligence— 
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How established—Principle in Donoghue's case— 


Applicability. 
The first exception to s. 14, English Sale of 
Goods Act (equivalent to Sale of Goods 


Act) if its terms are satisfied, entitles the buyer to 
the benefit of an implied condition that the goods 
are reasonably fit for the purpose for which the 
goods are supplied but only if that purpose is made 
known to the seller “so -as to show that the 
buyer relies on the sellers skill or judgment.” 
The reliance must be brought home to the 
mind of the seller, expressly or by implication. 
The reliance will seldom be express; it will usually 
ariss by implication from the circumstances: thus 
to take a case like that in question of a purchase 
from a retailer the reliance will be in general 
inferred from the fact that a buyer goes to the 
shop in the confiderca that the tradesman has 
selected his stock with skill and judgment: the 
retailer need know nothing about the process of 
manufacture; it is immaterial whether he be 
manufacturer or not: the main inducement to deal 
with a good retail shop is the expectation that the 
tradesman will have bought the right goods of a good 
make; the goods sold must be goods of a description 
which it isin the course of the seller's business to sup- 
ply: there is no need to specify in terms the particular 
purpese for which the buyer requires the gocds: 
which is nonetheless the particular purpore within 
the meaning of the secticn because it is the only 
purpose for which anyone would ordinarily want 
the goods. The proviso does not apply to a case 
like the sale of a specified article the name of which 
is rather a patent or trade name within the meaning 
of the proviso to exception (i). 

Whatever else ‘merchantable’ may mean it does 
mean that the article sold, if only meant for cne 
particular use in ordinary course, is fit for that 
use; merchantable does not mean that the thing is 
saleable in the market simply because it looks all 
right; it is not merchantable in that event if it has 
defects unfitting it for its only proper use but not 
apparent on: ordinary examination; that is clear 
from the proviso, which shows that the implied 
condition only applies to defects not 
reasonably discoverable to the buyer on such ex- 
amination as he made orcould make, The statute 
requires the goods to be merchantable in the state 
in which they were sold and delivered; in this 
connection a defect which could easily be cured 
is as serious'as a defect that would not yield to 
treatment. The proviso to exception (ii) does not 
apply where, no examination that the buyer could 
or would normally have made would have revealed 
the defect. In effect the implied condition of being 
fit for the particular purpose for which they are 
required and the implied condition of being merchant- 
able produce in cases of this type the came 
result. There is a sale by description even though 
the buyer is buying something displayed before 
him on the counter: a thing is sold by description, 
though it is specific, so lorg as it is sold not 
merely as the specific thing but as a thing cor- 
responding to a description. - 

The retailers are liable in contract, and so far as 
they are concerned, no question of negligence is 
relevant to the liability in ccntract, but as regards 
the manufacturers there is no privity of contract 
between the ultimate purchaser and them The 
liability, if any, between them is in tort and ihe 
gist of the cause of action is nxegligcrce. The 
plaintiff is not required to lay his finger cn the 
exact person in all the chain who was responsible 
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or to specify what he did wrong. Negligence is 
found as a matter of inference from the existerce 
of the defects taken in connection with all the 
known circumstances. Eut the mere sequence cf 
cause and effect is not enough in law to constitute 
a cause of action in negligence, which is a complex 
concept, involving a duty as between the parties 
to take care, as well as a breach of that duty and 
resulting damage. 

A manufacturer of products, which he sells in 
such a form as to show that he intends them to 
reach the ultimate consumer in the form in which 
they left him with no reasonable possibility of 
intermediate examination, and with the knowledge 
that the absence of reasonable care inthe prepara- 
tion or putting up of the products will result in 
an injury to the consumer's life or property, owes 
a duty to the consumer to take that reasonable 
care. 

All that is necessary as a step to establish the 
tort of actionable negligence isto define the precise 
relationship from which the duty to take care is 
to be deduced. It is, however, essential in Eaglish 


Law that the duty should be established: 
the mere fact that a man is injured by 
another's act gives in itself no caute of 
action; if the act is deliberate, the party injured 


will have no claim in Jaw even though the injury 
is intentional, so long as the other party is merely 
exercising a legal right: if the act involves lack of 
due care, again no case of actionable negligence will 
arise unless the duty to be careful exists. 

The principle of Donoghue’s case (1937) A C £62 
can only be applied where the defect is hidden and 
unknown to the consumer, otherwise the directncss cf 
cause and effect is absent: the man who consumes cr 
uses a thing which he knows to be noxious cannot 
complain in respect of whatever mischief follows 
because it follows from his own conscious volition 
in choosing to incur the risk or certainty of mis- 


chance, RlOHARD THOROLD QRANT v, AUSTRALIAN 
KNITTING Mitts, Lrp, PC 667 (b) 
Second appeal. Ser Practice 861 
Sentence. Sez Oriminal trial 290, 830 


Shipping—Collision—Negligence—Collision found to 
be due to negligence at helm actions— Plea not taken 
before—Hvidence not supporting plea—E fect. 

A collision was found to have been caused by tho 
negligence of the master in proceeding at an exces- 
sive speed and by negligent helm action of the officer. 
The allegation of negligent helm action was not 
pleaded and the evidence did not support the same 
although witnesses could have been questioned on 
the point : 

Held, that the plea as to negligent action could not 
stand, STEAMER “PnlLIP T., Donee” v, Dominion BRIDGE 
COMPANY, LIMITED PC 713 
South Australla Sale of Goods Act, 1895, 5. 14. 

SER Sale of goods 667 (b) 
Specific performance—Agreement tolend money 

—Sutt to enforce—Maintainabdility—Morigage—Sum 

reserved with mortgagee for payment to mortgagor 

—Suit to recover—Whether maintainable—Specific 

Relief Act (I of 1877), 8. 21 (a), Illus, 3. 

Under a hypothecation deed a sum of Rs, #,'00 
was expressed to be advanced by the mortgagee to 
the mortgagors. An amount of Rs. £55 was, how- 
ever, agreed to be left with the mortgagee on 
condition that he would pay that amount within 
a month to the first mortgagor with interest. The 
first mortgagor assigned this right andthe assignee 
brought a suit against the mortgagee to recover 
this amount; ° 
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Held, that tLe suit was cre to enforce an agree- 
ment to lend money on a mortgage and not a suit 
to recover a debt, and as such, if was not main - 
tainable. 

Held, also that s. 21 (a), illustration ?, covered 
the case and specific performance of an agreement 
of thisnature cannot be enforced. Soma FURSA v. 
Narayana BHATTA Mad. 1034 


Specific Relief Act (1 011877), s. 21 (a) Illus. 3. 
Sze Specific performance 1034 
——- —S.27—Creditor of tenant altaching property 
—Whether transferee for value — Priority of 
landlord's claim for rent, 
Judgment-creditors of a tenant who have 
attached the properties in execution are not 
transferees for value within the meaning of s. 27, 


Specific Relief Act, They have no better 
rights than their judgment-debtor and hence 
the landlord has a prior claim for his rent. 


S. T. N. R. M. Cuertyar v. U Po HLA 

— 98,42. Sze Adverse possession 

$.42—Sale by Oficial Receiver—Suit by 
insolvents father for mere declaration that sale was 
not binding on the property —Maintainability— 

Prayer for setting aside sale, whether necessary, 

The plaintiff's son was declared an insolvent and 
the Official Receiver sold the son's share in the 
suit properties to the defendart and the plaintiff 
thereupon brought a suit for a declaration that the 
suit properties belonged tothe plaintiff exclusively 
and that bis son had no interest in it, The suit 
was dismissed on the ground that the suit could not 
be maintained without a prayer to set aside the 
sale by the Receiver: 

Held, that a sale by the Receiver was a private 
sale and as the plaintiff had not in any way sub- 
mitted to the jurisdiction of the Insolvency Court 
and there was no decision by that Court unders, 4 
of the Provincial Insolvency Act, the suit for mere 
declaration without a prayer to set aside the sale was 
maintainable. Vrena Lana ANA Roona VEERAPPA 
CHETTIAR V, KANA ANA VELLACHAMI CHPTTIAR 

Mad, 512 
—s, 45-Writ of mandamus—When to be 
issued. 

By virtue of provision (b) of s. 45, Specific Relief 
Act, the Court must be satisfied that the Subordinate 
Court is proposing to do something which that Court 
has clearly no powerto do. The Courts will interfere 
only when they will find intentional usurpation or 
mistaken assumption of a jurisdiction beyond that 
given to the tribunal by law and also where they find 
that no proper jurisdiction is used. L. H. WELLINGTON 
v. CHIEF JUDGE, RANGOON SMALL Cause Court 

Rang. 196 
ss. 55, 56. Sge Easement 888 


Stamp Act (Il of 1899), Art, 35. Sze Lease 126 
s. 36— Civil Procedure Code (Act V of 

1908), 9. XIII, r. 4, 0. XXVI—Commissioner 

marking document as exhibit—Whether amounts to 

admission in evidence and precludes question of 
insufficiency of stamp from being raised subsequenily 

—Power of Court to delegate decision of issues to 

Commissioner—Evidence taken by Commissioner, 

nature of. 

The mere marking of a document as an exhibit in 
the case by a Commissioner who has been deputed 
by the Court to take evidence does not constitute an 
admission of the instrument in evidence within the 
emeaning of s. 36 of the Stamp Act so asio pre- 
clude the admissibility of such instrument in evi- 
gence beigg called in question at a later stage of 


{ Rang 65 
322 
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the suit, on the ground that it 
stamped, 

Admission in evidence implies some mental] deci- 
sion regarding the question of admitting in evidence; 
itinvolves the decision of an objection, if any ob- 
jection is raised, but even if no objection is raised 
it involves a decision io the effect that the evidence 
should be admitted as such. 

A Commissioner has no authority to admit a 
document in evidence when objection had been 
taken in the Court itself to its admissibility and a 
petition for framing an issue on the question is 
pending disposal by the Court. 

Itis only after the evidence taken by a Commis- 
sionerisread as evidence during the trial in the 
Court which appointed the Commissioner that it 
can be said that any document referred to in such 
evidence has been admitted in evidence. 

The delegaiion of power to the Commissioner by a 
Court cannot extend tothe delegation of the Court's 
duty of deciding questions which have been raised 
or which are sought to be raised as definite issues in 


has not been duly 


the suit ABDUL WAHAB SAHEB v. PALLAPUTRA KANAKA 
ANJANEYALU Mad. 23 
Stay. Sex Criminal trial 964 
Subrogation. 
SER Mortgage 478 
See Transfer of Property Act, 1882, s. 92 857 
Succession—Halai memon, Ses Hindu Law— 
Applicability 199 
Successlon Act (XXXIX of 1925% s. 133. Sre 
Will 989 





s. 180— Bequest by husband of properties 
standing in wife's name— Wife acting upon uill— 
Docirine of election—Wife’s heirs estopped from 
disputing husband's right to make beyuest. 

A husband by his will gave certain properties 
standing in the name of his wife to his five daughters 
to be divided equally. The wife produced the will 
for registration and also acted on a power of adoption 
given to her under the will She got also a life estate 
in certain other properties under the will. After her 
death one of her three married daughters filed a suit 
challenging the will and claiming a one-third share in 
the properties which stood in wife's name to the 
exclusion ofthe widowed daughters alleging that it 
was her mother’s s{ridhanam : 

Held, the wife's conduct showed that the properties 
devised to the daughters were properties over which 
the husband had a power of disposition, 

Held, further that under the equitable doctrine of 
election in testamentary matters the wife, having 
accepted the office of executrix under the will and 
having acted onthe power of adoption given to her 
by the will, must be deemed to haye elected to waive 
any right which ehe might have had inthe pro- 
perties bequeathed to the daughters and the plain- 
tiff as one of her heirs was bound by her mother’s 
conduct. BELLAPRAGADA LAKSHMI-DEVAMMA ~v. Gopr- 
OHERALA KESAWARAO Mad. 943 
— $$. 211, 307- Stranger paying consideration 

to executor—Stranger, if should see administration 

of consideration. 

The substratum of ss. 211,207, Succession Act, 
is that if a stranger to the estate bas paid con- 
sideration to the executor, sofar as the estate is 
concerned, it is merely one form of asset taking the 
place of another, And, on the other hand,there is 
no duty on the stranger to see that the price or 
consideration given by him is put to any particular 





use, or is duly administered by the executor. 
MATHURADAS Vaseangs v, Raima Hirst 2 Bom, 533 
88,214 302, Ses Administration 329 
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S. 306—‘Personal injuries, meaning of— 
Pecuniary loss caused through deception—Liability 
of executors of person causing it. 

The expression ‘personal injury’ in s., 208, Succes- 
sion Act, is intended to mean injury to the person 
as distinguished frominjury to property. Defam- 
ation, malicious prosecution, assault and bodily 
hurt may all indirectly cause financial loss or 
financial expenditure, but they are in the main 
injuries which are personal in that they directly 
give rise to mental or physical suffering or incon- 
venience. Where the deception was the direct cause 
of pecuniary loss to the Company and no mental 
or physical suffering was directly inflicted on any 
person, the liability for the loss survives to the 
executors and the estate of the person causing 


the loss should pay damages just as he would 
have to pay had he been alive. Desara Dun MU3S00RIB 
ELEOTRIO TRAMWAY Co, LTD. v. Hanaras All. 977 


S. 323—Administration—Executrix pledging 
property totrustee in lieu of amount due— Decree 
on pledge—Decree, whether binding on other creditors 
—Trustee, whether gets priority by reason of decree. 
In lieu of an amount due to trust from estate, 


the executrix pledged certain property to the trust. ` 


The trustee obtained a decree on the pledge. In a 
suit brought by other creditors for declaration that 
the trustee obtained no priority over their claim 
by means of the decree : a 

Held, the decreo in the suit on the pledge 
was not binding on the plaintiffs who were not 
parties thereto; that the previous action of the 
executrix purporting to give toone of the creditors 
security ofthe property in which all the creditors 
of the estate had such an interest ass, 323, con- 
templated was unauthorized; that the proceedings 
based on that pledge did not bind the other cre- 
ditors ; that ia any case the decree could not be 
satisfied except in accordance with s, 323, Succes- 
sion Act, and in due course of administration. 
MATHURADAS Vassanuiv. RAIMAL Hirsi Bom. 533 

S. 323—Ezxecuicr, tf can mortgage property 
to one creditor in preference to others. 
” Section 323, Succession Act, deals only with such 
debts asthe executor knowa of. Section 323, is so 
worded asto present the law primarily from the 
former aspect—of the creditor's rights, the exe- 
cutors duty being torender to them their rights. 
In so far as s. 323 places a limit on the powers of 
the executor to pay one creditor in preference to 
another, and distinguishes the executor’s rights 
from the rights of the testator, it may becontrast- 
ed with 8.22) which generally entitles the 
nistrator to all the rights belonging to the intes- 
tate, Ifthe executor may not pay any creditor 
except on an equal and rateable basis, he may not 
mortgage the assets for making any payment in 
excess of the rateable and equal payment due to the 
creditor. Mataurapas VASSANJI v. RAIMAL HIRJI 
Bom, 533 
ss. 323,211,307, 360—Result of 8. 323, 
whether similar to trust. 

In some respects ths result under s. 323, Succes- 
sion Act, is similar to that where a trust is created, 
and the representative is considered a trustea for 
the persons interested ia the estate, and must 
account of any advantage ma le by him, Maruurapas 
Vassangi V. RAIMAL Arrest Bom. 533 

S. 360 —“Distribution” in 8. 3€0, whether 
covers payments both to creditors and legatees. 

The expression “distribution "in s. 360, Succession 
Act, must be deemed to cover payments in discharge 
of the claims of creditors, as well as payments of 
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Succession Act—concld. 


MAHURADAS VASSANJI V. RAIMAL HIRJI 
Bom. 533 
s. 360—Proviso to s 330—Effect of notice 
restricted, 

The proviso to s. 360, Succession Act, restricts the 
effect of the notices to the liability of the executor 
alone; it leaves the other rights untouched. 
MATHURADAS VassaNJI Vv. RAIMAL HIRJI Bom. 533 


——s8. 370 to 390—Inquiry contemplated by 
Part X, nature of —Hssentials—Inquiry in one 
proceeding as to which of anumber of deceased 
persons was entitled to a particular amount— 
Whether contemplated— Succession certificate— 
Application for grant in respect of money due to 
wife—Grant in respect of money due to deceased 
husband —Defect, if only formal—Order of grant 
of certificate,if can be interfered with. 

The inquiry contemplated in Part 10, Succession 
Act, is an inguiry bətween rival claimants to the 
estate of a deceased person. First of all an applica- 
tion giving some particulars about the deceased is 
necessary. Thenthe jurisdiction of granting the 
certificate is vested in the Judge within whose juris- 
diction the deceased ordinarily resided. It was 
never contemplated by the Legislature that there can 
be an inquiry in one proceedings as to which of 
a number of deceased persons was entitled to a 
particular money, although some sort of inquiry 
about the existence of debt is essential in order to, 
enable the Court to graut a certificate. 

Where on an application for grant ofa certi- 
ficate for money said to be due to A, a certificate 
has been granted for collecting the money due to 
her deceased husband, the defect is purely formal 
and the order of grant ofcertificate cannot be in- 
terfered onthe ground. Kazsov. Damri Lan 
Pat, 1119 
Sults Valuation Act (VII Of 1887), $. 8, Sex 

Madras Civil Courts Act, 1873, s. 12 452 
———s. 8 —Plaint determines the value. 
according to the nature 


legacies, 


A suit must be valued 
of the plaint. MORAMMAD v. WAHAB JAN Pesh, 819 
Taklas. Sea Muhammadan Law 237 


Temple offerings—Shares in—Paris—Right to re- 
ceive offerings independent of obligation to render 
services involving qualifications of personal nature 
— Liability to attachment and sale—Transfer of 
Property Act (IV of 1859), s 6—xecution. 
There is a distinction between cas:s in which 

emoluments are attached to a priestly cffise, and 

the cases in which the offerings are made tv a 

deity and the persons who receive the same have 

not to render services of a personal nature as a 

consideration for the receipt of the offeringe, 

The emoluments of the former kind are not, in the 

absence of a custom or usage to the contrary, 

ordinarily transferable, for the simple reason that 
they are inseparably connected with a priestly 
offize and it is contrary to public policy to allow 
such offices to be transferred to a person not com- 
petent to perform the worship, either by private eale 
or by sale in execution of a decree, But when the 
right to receive the offerings made at a temple 
is independent of an obligation to reader services 
involving qualifications of a personal nature, such 
as officiating at the worship, there is no justincation 
for holding that such a right is not transfer- 
able. The right to receive the offerings, when made 
is a valuable right andis property and, therefore, 

that right must, in view of the provisions of s. 6, 

of the Transfer of Property Act, be held sto be 

transferable, unless its transfer is prohibifed by 
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the Transfer of Property Act or any other law fur 


- the time being in force. 


_ Where, therefore, it was not proved that there was 
any connection between the receipt of a share 
of the offerings and the performance cf the ser- 
vice in the temples and 1 has not been proved 
that there is any such custom or connection bet- 
ween the share of the offerings and the right to 
officiate as priest: 

Held, that the property was liable to attachment 
and sale Nanp Kumar Dutt», Ganesa Das 
È All. 812 
Tenancy — For determining character, terms of 

kabuliyat should be looked into. 

lf the character of the tenancy has to be deter- 
mined, the terms of the kabuliyats have got to be 
primarily looked into. LUKMAN Ouanpra MISTRY v. 
UARU OHANDRA -MITTRA Cal. 613 


Tort. See Master and servant 363 
Damages—Person wrongly deprived of his 
rights and privileges as caste member without having 
complied with rules of procedure —No malice— 
Plaintiff, if entitled to damages. 
A person who owes i 





conflicting duties does ` not 


' commit a wrong, even though the result of what he 


does is to cause damage to another, if he can establish 
a legal justification or excuse by proving that he 
honestly did what he bona fide and reasonably be- 
lieved to be hisduty. But where he deprives another 
ofhis rights and privileges as a member of the 
community and of his civil rights in the properties 
of the jamatupon no evidence and for an offence 
which is not a caste offence, without giving him 
notice of the charge, and without complying with the 
rule of procedure laid down by the caste, the 
aggrieved party is entitled todamages even though 
nomaliceis proved on thepart of the opposite 
party. ABDUL Razak HAJI MAHOMED v, ADAM HAJI 
USMAN NOORANI Bom. 650 


-—— Joint tort-feasors— Kanungo trespassing on 
plaintiff's land~His action not repudiated by Gor- 
ernment—Held, Government was jointly liable for 
mesne profits. 

Where anumber of persons actuated by design 
oras a result of conspiracy combine together and 
dispossess the plaintiff, the plaintiff is entitled to 
look to all of them jointly for recovery of mesne 
profits. 

The Kanungo at first committed stray acts of 
trespass upon the plaintiff's land and thereafter 
entering into a combination withthe other defend- 
ants went upon the land, gave them a settlement 
and gotthe plaintiff dispossessed. The Government 
never at any time repudiated the action of the 
Kanungo. Subsequently, the plaintiff filed a suit for 
possession and mesne profits : 

Held, that Government was jointly liable with 
others to the plaintiffon account of mesne profits. 

Held, also, that when a combination of this charac- 
ter exists, the plaintiff is justly entitled to say that 
it is not for him to find out what exactly is the 
amount which each of the trespassers has received 
from the property, but that he would make them all 
jointly liable for the entire amount of profits which 
they had received or which they might with ordi- 
nary diligence have realised from the property. 
SECRETARY or STATE V, HIRU MONDAL Cal. 8 

Negligence—Liability in carrying dangerous 
things—Rule in Fietcher v. Rylands—Defences 
to action—Act of Ged—Commercial undertaking 
acting under statutory powers and carrying 
dangerous things like gae—Property of individual 
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consumers destroyed—Liability— Benefit of statutory 

authority, if available —Absence of vigilance. 

Gas is a dangerous thing within the rules ap- 
plicable to things dangerous in themselves and 
yersons (appellants) who are carrying in their mains 
the inflammable and explosive gas are prima facie 
within the principle of Fletcher v. Rylands (1), that 
is to say, that though they are doing nothing 
wrongful in carrying the dangerous thing so long 
as they keep it in their pipes, they come prima 
facie within the rule of strict liability if tLe gas 
escapes: the gas constitutes an extraordinary 
danger created by the appellants for their own 
purposes, and the ru'e established by Fletcher v. 
Rylands 1862) 3H P 330, requires that they act at 
their peril and must pay for damage caused by the 
gas if it escapes, even without any negligence on their 
part, The rule is not limited to cases where the 
defendant has been carrying or accumulating the 
dangerous thing on his own land: it applies equally 
in a case where the appellants were carrying the 
gas in mains laid in the property of the Oity 
(that isin the sub-coil) in exerciss of a franchise 
to do so. 

This form of liability is in many ways analogous 
to a liability for nuisance, though nuisance is not 
only different in its historical origin butin its legal 
character and many of its incidents and ap- 
plications. But the two causesof action often 
overlap, and in respect of each of these 
causes of action, the rule of strict liability 
has been modified by admitting as a defence that 
what was being done was properly done in pur- 
suance of statutory powers, and the mischief that 
has happened has not been brought about by any 
negligence on the part of the undertakers. By 
the same reasoning the rule ‘hasbeen held inap- 
plicable where the casualty is dueto the act of 
God; or tothe independent or conscious volition of 


“a third party and notto any negligence of the 


defendants. There is another possible defence based 
on the contention that the appellants and the owners 
of the properties destroyed had a common interest 
in maintaining the potentially dangerous installation, 
or that these owners had consented -to the danger. 
In proper cases such may be good defences but they 
do not apply toa case where the appellants are a 
commercial undertaking though no doubt they are 
acting under statutory powers, while those whose 
property has been destroyed are merely individual 
consumers who avail themselves of the supply of a 
gas which is offered. These facts do not consti- 
tute a common interest or consent in any relevant 
sense. 

Where undertakers are acting under statutory 
powers it isa question of construction depending 
onthe language ofthe statute whether they are 
only liable for negligence or whether they remain 
subject tothe strict and unqualified rule of Fletcher 
v, Rylands (1t82) 3 H L 330: 

Held, that so far as s. 13 of the Alberta Water 
Gas Electric and Telephone Companies Act goes, 
the appellants were in regard to maintenance not 
within the section and were entitled to the bene- 
tit of the statutory authority and are subject only 
to the obligation to use reasonable care in the 
same way as in Manchester Corporation v. Farn- 
worth (1930) A O17). 

Held, also that the duty of the aprellants to the 
respondents was at the lowest to beon the watch 
and to ke vigilant, that they gave no thought to 
the matter and left it all to change and it was 
impoeeible for them to protest eubsequently that 
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they could have done nothing effective to prevent 
the accident Norra Western UTILITIES, Liwirrp v. 


LONDON GUARANTEE & ACOIDENT, Company, LIMITED 
PC 704 
Transfer—Void transfer forbidden by law— 

Transferor accepting benefit from transferee and 

putting him in possession—Transferor, if can oust 

transferee without re paying money received from 
latter. 

Where a transferor makes a 
void as being forbidden by law, accepts benefit from 
the transferee and puts him in possession, the 
transferor is not entitled to oust the transferee and 
to get back possession without restoring the benefit 
which he has received. The transferor must re-pay 
the money which he has received from the trans- 


. feree. Kuper Sinan v. Ram CHANDRA BHUNJA 
All. 19 


Transfer of Property Act (IV of 1882),s.6. SER. 


Temple offerings 812 

s. 6 (e). Sez Civil Procedure Code, 190%, 

s. 60 696 

S. 9—Family arrangement, if can be made 
orally. 

There isnothing in tha Transfer of Property 
Act, which prohibits a family arrangement from being 
made by oral agreement; this is clear from the pro- 
visions of s. 9of the Act. Ma Kyaw v. Daw Kye U 

Rang 798 

8 31—Scope of— Limitation upon condition 

subsequent — Whether excludes right of Court to 

give relief to purchaser failing to making payment 
of price by date agreed upon. 

There is nothing in s. 31, Transfer of Property Act, 
which merely declares that a limitation upona con- 
dition subsequent is a lawful method of grant, to 
exclude the right of the Court to give relief to the 
purchaser who fails to make payment of the price, 
or part thereof, by the date agreed upon in the 
contract of sale. DEvENDRA PRASAD Soko, v. 
SURENDRA PRASAD SUKUL PC 559 

s 41—Purchaser for value without notice— 

Transferee satisfying himself of transferor's power 

to transfer—Inquiries made as to custom excluding 

women from inheriting in family—Acting in good 
faith and payment of full price—Transferee, if 

protected under s. 41. 

Equity jealously scrutinises the bona fides of asecret 
title-holder aud is notoriously partial to purchasers 
for value without notice. The quantum of inquiry 
necessary to establish good faith must depend upon 
the circumstances of each cage. 

It appeared that the transferors held the property 
as ostensible owners with the consent of the plaintiff 
who subsequently impeached the transfer. The long 
course ofconduct of the female members of the 
familyin making no claim and in allowing the male 
members to deal with the property as full owners 
justified the transferee in believing that the transferor 
had power to make the transfer. There was no 
suggestion that he did not pay the full price of the 
property. It also appeared that he made inquiries 
and assured himself about the custom that females 
did not inheritin the family and also satisfied him- 
self from the khewats that they did not contain the 
name of a single female of the family : 

Held, that the transferee was a transferee for value 
without notice and was protected by s. 41, Transfer of 
Property Act, having accepted the transfer after 
taking reasonable care to satisfy himself that the 
transferor had power to make the transfer and acted in 
good faith. SHAMSUNNISSA BIBI v, ALI ASGHAR 

Oudh 780 
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Transfer of Property Act--contd. 
—s. 51—Neglizgence in investigating title 
whether proves want of good faith, 

It is true that absence of proper enquiry condemns 
a bargainas one not mane in good faith. Kut any, 
and every negligence does not show want of geol 
faith. Good faith withing, 51, Transfer of Property 
Act, is not necessarily precluded by facts showing 
negligence in investigating the title. MoHAMMAD 
ALI KHAN v KANAILAL HALDAR Cal. 767 
——— 8, 51—Principle of 3. 91, if can be applied to 

lessees sought to be ejected, 

The case of a lessee holding under a lease of 
over 99 years is outside the contemplation of s. 51, 
Transfer of Property Act. But since the principle 
contained in the section has often been applied to 
lessees who are sought to be ejected, and there is 
no reason why the principle should not be applied in 
such a case, MOHAMMAD ALI Kuan v. KANAILAL HALDAR 

Cal, 767 

————s.52. SER Crown Grants Act, 16959, s. 2 
1078 
—~--——88 52, 59—Award filed in Court and decree 
passed—Debtor failing to get original award— 

Depositing certified copy as evidence of title to 

mortgaged property — Held, equitable mortgage. 

created, 

Where an award has been filed in Courtand a 
decree.passed and on failure in getting the original 
award, the debtor deposits a certified copy of it as. 
evidence of his title to the property mortgaged by 
him, the deposit creates a valid equitable mortgage. 
JIT SINGH SEBEDAR V. PUNJAB & BINDE BANK, Lrp. 

Lah. 1087 

————ss, 52, 59—Mortgage suit—Sale of property 
pending suit—Vendee impleaded—Decree—Vendee, 
if can file appeal even though original debtors do not. 

Where property is sold pending a suit on mortgage 
and the vendee is made a party to the suit with the 
leave of the Court under O, XXII, r. 10, Civil Pro- 
cedure Code, the vendee is competent to prefer an 
appeal against the decision in order to protect 
his interests in the property alleged to 
have been purchased by him even though the origin- 
al debtors have not appealed, JIT SINGH SEBEDAR v 
Ponsas & SIND Bank, LTD. Lah. 1087 
—s.53-A as amended In,1929—Whether | 

retrospective— Whether affects pending actions. 

Section 53-A, Tranefer of Property Act, is not 
retrospective in the sense that it affects pending 
actions. It does not lay down simply a rule of proce- 
dure. It touches vested rights under the law as it 
stood before it came into operation, The case should 
be decided under the law as it stood when the suit 
is brought. DuraapapA KARMAKAR V. NRISINGHA 
OHANDRA Cal 20 
——_—— s. 53-A, as amended by Act XX of 

1929—S, 53-A, whether has retrospective effect — 

S. 53-A, if applies to leases executed before April 

1, 1930—Party to such lease, af can invoke doctrine 

of part performance as it existed before s. 53-A 

was enacted. ; 

As thereis no plain and unambiguous language 
showing that s 53-A, Transfer of Property Act, 
should have retrospective effect, the section should 
not be held to have retrospective effect. 

Consequently, s. 53-A does not apply to leases 
executed before April], 1:3). Ifa party is not 
entitled to rely upon the doctrine of part per- 
formance introduced in the new s.5J-A then he is 
not entitled to invoke that doctrine under the law 
as it existed before the new s. 5.-A was enacted, 
JaNKIv. KANHAIYA LAL Oudh 316 
s. 56 before amendment of 1929-. 
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More than two properties subject to common charge 

—S.58, applicability of—Benefit of doctrine of 

marshalling, when can be taken, 

Where more than two properties are subject toa 
common charge, s. 56, Transfer of Property Act, 
(before amendment of 1929), does not apply. But 
in such cases, in order to claim the benefit of the 
doctrine of marshalling, it must beshown that the 
purchaser of one of several properties comprised in 
the mortgage must be bona fide purchaser for value 
without notice, RENGAL Coat Co., Lrp. v. SITA Ram 
CHATTERJEE Cal. 159 
————s. 58 (e —English mortgage— Covenant for 
| payment of rent and royalty by mortgagor—In case 
mortgagor pays interest regularly, mortgagee not to 
ask for money within certain period—Mertgagor to 
remain in possession—Held, whole right, title and 
interest did not pass and transaction did not amount 
to an English mortgage. 

n & mortgage of a leasehold property, the 
provided that the rent and royalty Pareto be aed 
by the mortgagor. The mortgagee was not to ask 
for the money within a certain period, if the mort- 
gagor paid the interest stipulated regularly and the 
mortgagor was entitled to remain in possession of 
the mortgaged property and to carry on the colli- 
y Saee Morem 

eld, that it was impossible to hold that the w 

of the right, title and interest of the eee ji 
the property passed to the mortgagee by virtue of 
the mortgage and that the transaction was not an 
English mortgage as contemplated by s. 58 (e) 
Transfer of Property Act. Satya CHARAN SRIMANI Y. 
R4MKINKAR BANERJI Cal, 1001 
—-~-——ss 58, 100—Deed of further charge — 

Promise to re-pay loan— Construction of deed — 

Deed creatingcharge and not mortgage— Amount 

less than Rs, 100—Registration, if necessary, 

A deed executed by a mortgagor wes described ag 
& deed of further charge and the usual words used 
in the vernacular to signifya mortgage were also 
conspicuous by their absence. The deed provided 
that the executant had borrowed Rs 40 at an interest 
of 2 percent. per mensem which she promised to 
re-pay in three years and that incase of default in 
payment, the amcunt of this deed of further charge 
would be borne by the property mortgaged under the 
previoue deona pnd that the amount of this deed would 
ə payable at the time of th i i 
mortgages l e redemption of the said 

eld, that it was merely a promise for pa 

such as is to be found in every loan pee ery 
and could not be regarded as a covenant cresting a 
personal liability such as is contemplated-by s. 58 of 
ihe Transfer of Property Act in the case of simple 
mortgages, and hence the transaction evidenced b 
the deed not being a mortgage and the amount Of 
the debt being less than Ra 100), registration of it was 
notcompulsory. Rau PARTAB v ANRUDH SINGH 





Oudh 6 
i Yai 59. Sue Transfer of Property Act, ine 
i 1087 
PETE 59 A. Bre Transfer of Property Act, 1889, 





n8: 63. Ser Transfer of Property Act, 1682, 


1038 
88.63, 65-A. Sz 
ra ar E Transfer of ety 
—-—— SS 65-A, 63, 70 Ill. (b)-U i 
lease of house site by morigagor, Pe a 
management of property—Lease, whether valid 
W here the mortgagor leases tne house aite not 
by- 1egistered document and not ‘in the ordinary 





[1935 


Transfer of Property Act—contd. 


course ofthe management of property, the same 

is invalid, V. E. A. BETTYAR FIRM v. SEIN HTAUNG 
Rang. 1038 

— s. 67-A—Transfer of Property (Amendment) 

Act (XX of 1929), ss. 32,63—S.67-A, if applies to 

mortgages executed before April 1, 1930—Principle 

of s. 67-A, whether applies—Mortgagee, whether 
bound to sue on all the mortgages in respect of 
which the mortgage money has become due. 

Section 67-4 ofthe Transfer of Property Act does 
not apply to mortgages that were executed before 
April 1, 1930, Nor does the principle contained in 
that section apply so thatthe mortgagee is not bound 
to sue on all the mortgages in respect of which the 
mortgage money has become due. 

‘Defendant executed a mortgage on September 3, 1923, 
in favour ofa firm. The loan was repayable on 
September 3, 1924, and it was conceded that on default 
of payment the mortgagee was entitled to foreclose the 
mortgaged property. On April 10, 1925, the defendant 
executed a second mortgage of the same property in 
favour of the same firm. The second loan was 
repayable on July 10, 1926, and on default of payment 
the mortgagee was entitled to foreclose the mortgaged 
property. The mortgageetiled a suit on foot of the 
first mortgage on April 23, 1930, anda second suit 
on. toot of the second mortgage on April 24, 
1980: . 

Held, that the second suit was not barred by 
s. 67-A, Transfer of Property Act, or tbe principle con- 
tained therein. LAXMIBAI v KONDBA Nag, 758FB 
————-s, 70 IIl. (b). Sz Transfer of Property Act, 

1882, s. 65-A 1038 
ss. 70, 65 A, 63—Semi-pucca house built on 

mortgagedland—Whether accession—S. 10, whether 

restricted to accession by mortgagor personally. 

A semi-pucca houe built on mortgaged land is 
an accession of the land. 

The fact thatthe illus, (b) to s. 70, Transfer of Pro- 
perty Act, refers to a house being built on mortgaged 
land by a mortgagor can in no way be used in 
argument tothe effect thatthe section only ap- 
plies to accessions to the mortgaged property made 
by the mortgagor. Although s. 70, Transfer of Pro- 
perty Act, is applicable as between the mortgagor 
and the mortgagee only and not as against third 
parties, there is no reason for restricting the scope 
ofthe section to accessions made by _ the mort- 
gagor personally. The representatives of the mort- 
gagee and the mortgagor would be governed egual- 
ly by the rule, it being immaterial whether they 
are merely heirs or subsequent transferees, V HA 
CHETTYAR FIRM v. SEIN HTAUNG Rang. 1038 

s. 82— Contribution — Part purchaser of 
mortgaged properties paying off entire debt—How 
far canclaim contribution. 

Where a purchaser of a part of the mortgage pro- 
perty pays off the entire debt, he can only claim 
contribution of the proportionate amount of debt, 
which the suit property bears to the rest of the 
mortgaged property. DrayiaM CHETTIAR V, Ramatya 
CHETTIAR ; Mad. 857 
——— s. 82—Plaintiff owning portion of property 

covered by mortgage—Defendanis owners of other 

portions of the property—Plainttff paying whole of 
mortgage debt—S, 89, if applies — Plaintiff, if 
entitled only to contribution— Contribution. 

Where the plaintiff owns a portion of a property 
covered by amortgage, the defendants being the 
owners of other portions of the mortgaged property 
and the plaintiff has paid the whole of the mortgage 
debt for which the entire mortgaged property is 
liable, the case falls within the terms of s. 82 of the 
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Transfer of Property Act, and must be governed 

by the provisions of that section. The plaintiff is 

not entitled to a decree for sale hut can only 

claim contribution under s. 82, Purg: Din v HARDEO 

Bakusy SINGH Oudh 1049 

- S. 83— Two mortgagors jointly and severally 
liable—Deposit under s 83— Presumption as to 
amount paid by each. 

Where two mortgagors are both jointly and 
severally liable to pay the mortgage debt and by the 
deposit under s. £3, Transfer of Property Act, they 
want to save their property, there is no presumption 
either that both the mortgagors paid equally or that 
one paid the whole amount ora portion of it and 
itis for the claimant to establish by evidence what 
share of the money he is entitled to receive. LAL 
BEHARY SAHA v BIMALAPADA MAJUMDAR Cal 420 


————— 88. 83, 84—Contract Act (IX of 1872’, s, 74 
—Mortgage deed—Provision for compound interest 
at enhanced rate from date of default — Enforce- 
ability—Deposit calculating simple interest only— 
Validity— Refusal of mortgage to accept—Mortgagee, 
whether entitled to subsequent interest and costs. 
Where a mortgage-ceed stipulated for simple 

interest at 9 per cent. per annum and for compound 

interest at 12 per cent. per annum on. default and the 
mortgagor deposited in Court the mortgage amount 
calculating only simple interest at 12 per cent. per 
‘annum from date of default contending that the 
stipulation for compound interest was penal and 

the mortgagee refusing to accept the deposit filed a 

suit for the mortgage money: 

Held, (i) that the provision for compound interest 
at the enhanced rate of 12 per cent, per annum 
was a penal provision; 

(it) that the fact that there was a difference between 
the parties as to the amount due and thatthe amount 
that may ultimately be fixed by the Court as 
reasonable compensation under s. 74, Contract Act, 
depencel on the discretion of tte Court was no 
ground fornot giving to the mortgagor the benefit 
of ss. 83 and 84 of the Transfer of Property éct, 
and the mortgagee was not therefore entitled to 
get interest after tle date of deposit or costs of 
the suit, 

In cases raising questions under s, 74, Contract 
Act, it will not ordinarily be proper for the Ap- 
pellate Court to interfere with the compensation 
awarded by the lower Court unless the discretion 
given by the law to that Court has been im properly 
exercised, 

An Appellate Court will not interfere with the 
lower Court's discretion in the matter of costs 
unless there is any question of principle involved. 
N. fu. Cr MUTHIAH CHETITAR v. MAMAMURTAI 


Mad. 867 
——— 8.92. Sse Transfer of Property Act, 1882, 
s. 95 54 


S. 92— Subrogee in possession under another 
mortgage—Subrogated amount, if shield for such 
possession—Principle of using mortgage debt as 
protection, whether restricted to sale for debt. 

The subrogee cannot use payment made by him for 
prior mortgagee as a shield to protect his possession 
under another mortgage and cannot insist on keeping 


it till he is paid the subrogated amount also. 
The principle of using a mortgaga debtas a 
shield for possession is confined to possession 


obtained by Court sale or otherwise in satisfaction of 
that debt in which case the defendant before he is 
deprived of his possession can claim to be put back 
into the situation when he was put into possession, 
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i.e, whenhe was entitledto be paidhis debt. 
Draviam OHETTIAR v, RAMAIYA CHETTIAR Mad. 857 





8s, 92, 95—Words “other than the mori- 

gagor“in s. 92, effect of—Combined effect of ss. 92 

and 95. 

Section 92, Transfer of Property Act, deals with 
the right of subrogation andthe useof the words 
“other than the mortgagor” in that section is in- 
tended to make it clear that the redemption of 
the mortgage by the mortgagor has the effect of 
wiping oul the mortgage, and cannot entitle him to 
any subrogation against a puisne mortgagee. The 
combined effect of the amended ss. 92 and 95 is 
that while a mortgagor who pays his own debt 
cannot claim any subrogation against a pulsne 
mortgagee yet one of several mortgagors who pays 
not only for himself but also for the other mort- 
gagors is entitled to subrogation against the co- 
mortgagors. Nisan AHMAD KAAN Vv, MANZUR AHMAD 
Kaan Oudh 54 
of redemption 

they become 





ss. 95, 59-A, 92—Fouity 
vesting in several persons—Whether 
cc- nortgagors—S. 59-A, scope of. 
When the equity of redemption vests in several 
persons, they must all be treated as co-mortgagors 
within the meaning of s. 95 of the Transfer of 
Property Act. There is nothing in the terms of 
s. 59-A, Transfer of Property Act, to support 
the argument that if a mortgagor dies leaving 
several heirs, or if he transfers the equity of redemp- 
tion in favour of several persons, then the several 
persons so deriving title from him cannot be re- 
garded as co-mortgagors. No doubt the word 
‘mortgagor’ would include such legal representatives 
but it does not mean that the relationship 
between them inter se would not be that of co- 


mortgagors, NISAR AHMAD KHAN v. MANZUR AHMAD 
KHAN Oudh 54 
———— 8.100, Ser Transfer of Property Act, 1832, 

s. 53 612 
—— 8.101. Sez Mortgage 1091 


——s.106 as amended by Act XX of 1929 
—Hjectment—Lessee holding under unregistered 
lease—Mere demand for possession, sufficiency of 
—Notice unders 106, if necessary. 

Where the defendant is holding as a lessee under 
an unregistered lease, although the lease was 
compulsorily registrable, his position is that of a 
mere tepant-at-will and a mere demand for posses- 
sion is sufficient for ejectment There is no neces- 
sity for a notice under s. 106, Transfer of Property 
Act. JANKI?. KANHAIYA LAL Oudh 316 
——-S, 108 (p)—Agricultural plot converted into 

tenancy for building ‘purposes—S. 108 (p), if 

applies to such tenancy. 

A plot-comprising an agricultural tenancy which 
is used as appurtenant toa dwelling house stand- 
ing on it, becomes a tenancy for building purposes 
and s,108 (p), Transfer of Property Act, does not 
apply to it. AHMAD Nazar Beav. Brig NANDAN 
PRASAD All. 680 
———s. 130. See Bond 320 

$,130—Actionable claim—Successive trans- 
fers—Priority—Test—Date of assignment or date 
of giving notice to debtor—Difference between 

English and Indian Law. ae 

Under the English Law, notice is essential to 
perfect the title of an assignee of an actionable claim 
and, therefore, the assignee who gives notice earlier 
perfects his title earlier than the one who gives 
notice subsequently, but in India no Such notice ia 
necessary to perfect the assignee’s title. Section 130 
of the Transfer of Property Act, lays down that the 
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title vests in the assignee on the execution of the 
transfer deed and in the case of successive assignees 
of an actionable claim and priority is, therefore, 
ordinarily to be determined with reference to the date 
of the assignment and not the date of giving notice to 
the debtor. | SUBRAMANTA AYYAR v. RAMASUBBA AYYAR 
Mad. 127 

Transfer of Property (Amendment) Act (XX of 
1929), ss. 32,63. See Transferof Property Act, 
1882.9, 67-A 758 


U. P. District Boards Act (Xof 1922‘,s. 146. 
Ser Public policy 730 
———$.146 —Right of public to use roads— 


Ownership of Board,if subject to right of public— 
Bye-law prohibiting traffic -Prohibition, if can be 
partial, : 

The soil of the road no doubt vests in the Board, 
but the right of the public to use the road for the 

-purpose of passing and re-passing is untrammelled by 
the provisions of 8.146 of the U.P. District Boards 
Act. Section 146 means no more thanthis that 
whereas the public has a right of way on the road, ihe 
soil and every right incident to the ownership of the 
soilis vested in the Board The ownership of the 
Board is subject to the right of the public to use the 
highway and there is no provision in the Act that in 
_any way limits or curtails the legitimate use ofa 
highway by the public for the exercise of the right of 
passing and re-passing over the same. Every owner 
or driver ofa car or lorry is registered under the 
Motor Vehicles Act, 1¥1!, and he who has the necessary 
license or permit required by that Act has a right to 
use all public roads, whether vested in the Board or 
notas a highway and the Board is not authorized 
to jeopardize this right ofthe public by creating 
monopolies in favour of particular individuals. 

By a bye-law the Board has the right to prohibit 
generally any description of traffic, provided the pro- 
hibition appears to the Board to benecessary. The 
prohibition, however, cannot be partial, Wither the 
Board can totally prohibit trafis of a particular des- 
cription or it cannot. A monopoly granted to one 
judividual to run lorries has the effect of prohibiting 
others from exercising the same right, and nothing 
could have been further from the intention of the 
legislature than to vest ths Board with the right to 
do what is universally recognized as opposed to 
public policy by making a bye law for the purpose of 
‘regulating traffic.” 

Held, that the District Board of Saharanpur had 
no authority to create a monopoly in a person's favour 
entitling him to run lorries on hire on particular 
roadsin the district to the exclusion of others and 
a suit by him for damages for breach of the alleged 
monopoly is not maintainable, AMBA Prasan MAHRSH- 
WARI V JUGAL KISHORE All. 790 
U.P Land Revenue Act (lil of 1901), ss. 79, 

218 —Settlement Oficer, if has jurisdiction to fix 

rent under s 79 after close of settlement operations 

—Right of Board of Revenue to revise erroneous 

order coming to light after close of settlement 

operations — Power of Board of Revenue, if restricted 

—Time limit, if exists for exercise of power of 

revision. : 

‘The Settlement Officer has no jurisdiction to fix 
the rent under s.79, U. P. Land Revenue Act, after 
the closa of settlement operations and his orders 
passed under s 79, are liable to be revised by the 

Board of Revenue under s. 218 of the Land 
Revenue Act, after the close of settlement opera- 


e tions. There’ is nothing in the language of 
s. 21° which restricts the powers of the Board 
of Rev@nue, No time limit is fixed within 
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which revisional powers are to be exercised 
and there is nothing inthe statute which would 
prohibit the Board of Revenue from correcting an 
error made by the Settlement Officer even though 
the error has come to light after the close of settle- 
ment operations. MAHBUB ALI Kaan v. JAIRAJ KUAR 
Oudh 776 
s. 118. Sze Partition 730 
——s8.146, 223-—Assignee of Government, 

Revenue—Liability of all proprietors to assign 

jointly and severally—Lambardar, position of~ 

‘Assignee’s remedy is not confined against lambardar 

only. 

When all the proprietors are jointly and severally 
liable for the Government revenue, there is nothing 
to show as to how they do not remain liable to the 
Government's assignee. An sssignee gets the same 
right as his assigoor had and the assignment does 
not affect the liability of the persons who were liable 
to the assignor. The position of the lambardar is as 
that of a co-sharer as well as an agent of the 
other co-sharers. There is no reason why the as- 
signee’s remedy should be confined against the 
lambardar only, when he is as much liable as his 
other co sharers are. NAIPAL SINGH v. James R. R. 
SKINNER All, 797 

$.193. Sea Evidence Act, 1872, 8,33 903 
——— sS. 218. SzU. P. Land Revenue Act, ee 
6 


s. 79 
—— 6, 223. Szr U. P. Land Revenue Act, 190), 
s. 146 797 
s. 233 (K)—Mahal, constitution of, how can 
be altered—Fact that alteration affects equally all 
co-sharers or not is immaterial. 

The constitutionof a mahal can be altered not 
only by increasing or decreasing its area, but also 
by altering the nature of the subordinate tenures 
that go to make upthe mahal. In forming a mahal 
the partition officer has to take into account all 
kinds of subordinate tenures and toallot them in 
a just andequitable manner .amongst all the co- 
sharers of the mahal. itcannot be said that chang- 
ing the status of certain occupancy tenants and 
converting their status from that of occupancy 
tenants into that of under-proprietors is not altering: 
the constitution of the mahal. Whether such an 
alteration affects equally all the co sharersin the 
mahal or not is immaterial. The fact remains that 
it does alter the constitution of the mahal. MANGAL 
v. BHAGWAN DIN Oudh 909 
s 233 (k)—Plaintiff seehing to alter con- 

stitution of mahal as framed by Revenue Court— 

Suit, if barred. 

Where ina civil suit the plaintiff does not seek 
to alter the constitution of the mahalas framed by 
the Revenue Court, his suitis not barred by the 
provisions of s. 243 (k) of the U. P. Land Revenue 
Act. 

‘The plaintiff sued fora declaration that defend- 
ants Nos. 1to 6 were under-proprietors of the plot 
of land specified at the foot of the plaint. Defend- 
ants Nos.lto 6 held the plot in suit under a 
perpetual lease Ex A-1, dated May 11, 1&8), and 
the plaintiff and defendants Nos. 7 to 9 were the 
superior proprietors of the village in which the 
plot in suit was situate. lt was contended on behalf 
of the plaintifi that this lease, or patta istimrari 
gave under-proprietary rights to defendants Nos. 1 
to 6, although they were entered in the revenue 
papers as having only occupancy rights. The 
plaintiff applied for correction of papers in the 
“Revenue Court, but his application was dismissed 
The plaintiff then filed a suit in the Civil Court 
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for a declaration that defendants Nos. 1 to6 were 
under-proprietors of the plot in suit, Defendants 
Nos, 7 to 9 were co-sbarers of the plaintiff. They 
did not join in bringing the suit,and they were, 
therefore, impleaded as defendants. The trial 
agaiost them proceeded ex parte. On behalf of 
defendants Nos. 1 to 6 it was contended that they 
were occupancy tenants, and that they were so treated 
ina partition suit filed in 1939 to which the 
plaintiff was a party and to which they also -were 
parties intheir capacity as mortgagees of certain 
lots: 
F Held, that the suit soughtto alter the constitu- 
tion of the mahal as framed by the revenue 
authorities atthe time of the partition of 1930, 
and accordingly the plaintiff's suit was barred by 
the provisions of s. 233 (k) of the Land Revenue 
Act. MANGAL v BHAGWAN DIN Oudh 909 
U.P. Municipalities Act (Il of 1916), ss. 180 (5), 
178—Notice under s. 178— Work, if can be 
commenced until sanction by Board. 

Under s. 180 (5), U. P. Municipalities Act, it is 
incumbent on a person who has given notice under 
s. 178, not to commence any work of which notice 
has been given until eanction has been given or 
deemed to have been given by the Board, Thig 
‘sub section does not requiré that the notice under 
8, 178 must be such notice as was absolutely neces- 
sary to be given. Where the notice has been given 
under that section, sub-s. (5) is applicable. EMPEROR 
v, PARSHOTTAM KANDU All. 513 
s 298 (2; cl. J (b). Sze Evidence Act, 1272, 


190 
s. 307 (b)—S. 307 (b), applicability— 

Conviction for offence already committed— 

Continuing breach—Second prosecution, necessity 

of, for conviction. 

Section 307 (b), U. P. Municipalities Act, is ap- 
plicable only toa case of a continuing breach, where 
‘the offender is proved to have persisted in the 
offence. Obviously the conviction for such un offence 
must be on account of an offence which has already 
been committed. For such an offence, therefore, a 
second prosecution would be necessary. EMPEROR v. 
ParsHottam KANDU All. 513 
U. P. Town Areas Act (II of 1914), ss, 14,15,18. 

Sze Civil Procedure Code, 1908, s. 9 897 
Unlawful assembly—Communal fight cases. SEE 





8. 35 





Penal Code, 1€60, s. 141 26 
Usufructuary mortgage, 

Sez Limitation Act, 1908, s. 28 151 

Szz Mortgage 177 


Valuation of sults—Suit by reversioner for declara- 
tion that certain alienations by widow were void 
and for injunction against alienees restraining 
cutting of trees—Second relief, whether consequential 
—Proper method of valuation, 

Where a suit was instituted by a person claim- 
ing to be the nearest reversioner of a deceased 
Hindu (4) for a declaration that the plaintiff was 
the nearest reversioner and that certain alienations 
made by the widow in favour of the other defendants 
was not binding on his reversionary right and 
(ii) for a permanent injunction restraining the 
defendant from cutting down the tree standing 
upon the properties ; 

Held, that as the injunction was climed againist 
the alienees and not against the widow and the 
plaintiff could not seek for such an injunction 
without first getting a declaration of his rights, the 
second relief was necessarily connected with the 
first and the valuation to be adopted for purposes 
gf jurisdiction was-nct the market value of the pros 
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perty. VAGESANA KANAKARAJU v, VAGESANA VENKATA- 

RAJU aoe Mad 367 

Waiver. Sze Instalment bond 96 

— Right of litigant rights under 
statute—Limitations. 

There is nothing to prevent any litigant waiving 
any right he may have under the Civil Procedure 
Oode, or under any statute for that matter, unless 
the waiver of the right or the absence of the right 
makes any particular matter illegal. Sasur BHUSAN 
Prasad SINGH v. DALIP NARAIN SINGH Pat.717 
Wakf, See Muhammadan Law 37 


Water cess—Inam village—Raising wet crops by 
erecting cross bunds—Right of Government to levy 
water cess. 

Where the Government are in charge of the whole 
of an irrigation system and are under the duty of 
keeping it in good repair, the fact of their keeping it 
in an efficient condition does not entitle them to 
collect water cess if they are not otherwise entitled 
to it. 

The principle of the Urlam case, 10 M 886, is 
applicable to inam villages if there are appropriate 
facts, but the said principle cannot be 
applied to a case where the physical conditions 
of the land and channel are such that the 
grant of an easement could not te implied 
for instance, wherethere were no madais or sluices in 
the channel at the time of the inam settlement but 
wet crops were being raised by putting up temporary 
cross bunds. SECRETARY or STATE For INDIA IN Oouncin 
v AIYANAR Kong Mad. 354 
Will—Construction—Held, will created charge on 

immovable property in favour of temple 

The testator by his will after bequeathing all im- 
movable property without any power of alienation to 
his wife and his minorson and all his movable pro- 
perty to the said two legatees making them full 
owners thereof, provided that whatever might be 
realised from the immovable property after defraying 
necessary charges, e g, repairs, etc., four out of the 
sixteen annas of the income should be devoted to the 
expenses of a certain thakurdwara and the 
remaining twelve annas should be enjoyed by the 
legatees ; | 

Held, after taking. all the provisions of the will 
into consideration, that the will created a charge in 
favour of the temple to the extent of one-fourth of the 
income of the immovable property. Parsuapr LAL v 
Brig Monan Lau Oudh 117 


Construction—Intention of testator io be ine 
ferred from what he actually “wrote—Absolute be- 
quest and condition divesting absolute interest in 
the event of sale—Validity—Prior bequest and 
ulterior invalid gifts—Whether affects validity of 
prior bequest Succession Act (XXXIX of 1925), 8. 
133. f 
In construing a will, the intention of the testator 

must be inferred from what he actully wrote aud 
not from what a Court thinks the testator intend- 
ed to write, An absolute bequest and a condi- 
tion divesting the donee of an absolute interest 
in the event ofa sale are wholly incompatible and 
cannot stand together. Where there is a gift with 
2 condition inconsistent with or repugnant to such 
gift, the condition is wholly void and must be 
disregarded. Insuch acase the condition divesting 
the donee of her absoluteinierest in the property 
bequeathed to her inthe event of sale is void. 
When otber bequests are made upor the happen- 
ing of this condition,the fact that these ulterior 
gifts are not valid doesnot and cannot affect the 
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validity of the prior bequest or gift, ADMINISTRATOR- 
All. 989 
Construction—Object should be to ascertain 
intention from wording—Entire will and circum- 
stances must be taken into account, 

ln construing the will, the object cthould in 
all cases be to ascertain from its wording the 
expressed intention, and eflect hasto be given to 
the same. The intention hasto be gathered from 
the words of the entire will, taking them in the 
ordinary meaning, not overlooking the predeliction 
of the class to which the testitor belonged. The 
surrounding circumstances have to be considered, 
and among such surrounding circumstances 
which the Court is bound to consider, none 
would bə more important than race and religious 
opinions; and tha Court is bound to regard ‘as 
presumably (and in many cases certainly) pre- 
sent to the mind of the testator influences and 
aime arising therefrom. SASANKA BHUSAN v. Gopi 
BALLAv MONDAL Cal. 437 
Date of operation. 

A will speaks from the death of the testator and 
is governed by the law in force at the time of the 
testator’s death, MUHAMMAD Naim v. MUNIMUNNISSA 

Oudh 596 FB 
__.—-—Executor—Debt contracted by  executor—- 

Whether recoverable from estate of deceased—Debt 

incurred in business which executor was directed by 

will tocarry on—Enforceability—Invalid  will— 

Executor acting as de facto guardian—Validity of 





ch. 

The rule of law that creditors cannot have any 
direct remedy againstthe testator’s estate for debts 
incurred by the executor is not applicable toa case 
where the debt was incurred in pursuance of the 
directions inthe will to carry on a trade. 

Even though a will may be invalid under the 
Hindu Law on the ground that the testator had no 
power to makea valid will, this does not necessarily 
make the acts of the executor invalid in law. If 
the executor had acted as de facto guardian in 
entering into the transactions then such transactions 
would be binding upon the estate of the deceased. 
TTHIRUNAVUKXARASU PANDARAM v. PURUSHOTHAM 
LAKSHMIDAS & COMPANY, COCHIN Mad. 266 
WORDS AND PHRASES:— 

Account stated. See Limitation Act, 1908, Sch. 


I, Art. 64 447 (b) 
Assessee, meaning of, Sez Income Tax Act, 1922, 
i 545 


s. 10 (2) (v2) 


Immovable property, meaning of, See Oivil 
Procedure Code, 1-08, O. XXI, r, 89 1044 (b) 
Misconduct. Ses Railway 580 


Property, meaning of. Sze Income Tax Act, 1'22, 
8.42 (1) 555 
Workmen's Compensation Act (Vill of 1923), 
s. 2 (n)—Workman, definition of—Person, when 
can be excluded from definition in s 2 (n)—Fact 
that injured man had been employed only for a few 
days at a time—Whether removes him from category 
of workman, E 
A person to be excluded from the definition of 
‘workman’ in s. ?, cl, (n), Workmen’s Compensation 
Act, must not only be one "whose employment is of 
a casual nature’ but also one ‘who is employed 
otherwise than for the purposes of the employer's 
trade or business.’ Both these qualifications must be 
present together, The mere fact that the injured 
man had been employed only for afew daysat a 
time, will not of itself remove him from the 
categorygot “workman.” PZRIYAKKAL v, Agent, S, 1. 
RAILWAY Co., LTD., TRIOHINOPOLY Mad, 873 
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s. 3—Accident must not only occur “in the 
course of” but also “out of” employment— Servant 
going to duty much before time and selecting route 
to his convenience—Servant bitten by snake on way 
— Death on that account—Held, accident did not 
occur in thecourse of or out of employment. 

In order to come within the etatute an accident 
must notonly occur "in the course of,’ thatis to 
say, during actual employment, but in addition 
must arise “out of” it. Jn other words, there is 
required to be shown something in thenature ofa 
casual relation between the accident and an order, 
expressed or implied, given by the employer, The 
words “out otf” necessarily involve the idea that 
the accident arisesout of a risk incidental to the 
employment as distinguished from a risk common 
to all mankind, although the risk incidental to the 
employment may include a risk common to all 
mankind. A workman iy said to be acting in 
course of employment when he is doing something 
in discharge of a duty to his employer, directly 
or indirectly, imposed upon him by his contract 
of service, 

Where a servant who could come to his work by. 
three different routes leading to his place of duty, 
chose for his own convenience one way, starting 
for his place of duty much before the usual 
time and onthe way was bitten by a snake and 


died: 

Held, that the accident did not oscur either in 
the course of or out of hisemployment and he was 
not entitled to any compsnsation. Burma Orr Co, 


Lrp. v. MA HMWE YIN kang 1095 
—~—-—-ss. 10-A, 12 (2)—Contractor liable to 
indemnify Railway Company—Notice under 


s 10-A must be served on contractor—De- 

pendents claiming compensition from contractor 

—Held, Commissioner ought to have served notice 

on contractor and not on Railway Company. 

As sub-s, (2), s. 12, Workmen's Compensation Act 
puts the contractor under the liability to indemnify 
the Railway Company, he is.entitled, in a claim for 
compensation, to notice and can certainly dispute the 
claim of the dependents of the deceased labourer, 

A claim for compensation was made by the de- 
pendents of a deceased labonrer in a Railway Oom- 
pany's employment for accidental death of the de- 
ceased againstthe contractor employing the deceased 
and notagainst the Railway Company, but the 
Commissioner under the Workmen's Compensation 
Act, served the notice on the Company ; 

Held, that the Company was directly liable to the 
dependents as if it were the employer : 

Held,also that the Commissioner ought to have 
served the notice under s. 10-A, Workmen's Oom- 
pensation Act, on the contractor and noton the 
Railway Company. BisweswaR Ray CHAUDHURY v. 
KHAGENDRA KAIBARTA Cal. 423 
——— 85.12 (1)—Railway Company — Keeping line 

in order—Whether ordinarily part of its business— 

Fatal injury to workman while attending to such 

work—Compensation, if to be awarded, 

16 cannot be said from the mere fact that the pur- 
pose for which a Railway Company exists is to 
carry passengers and goods, and not to undertaka, 
engineering works for their own sake, that where the 
invariable rule isfor the Company itself to keep 
its system in order, such work is not ordinarily 
part of its business. It is work which has to be 
done it the primary functions of the Railway are 
to be performed, and it is work which constantly 
needs doing. Indeed, the business of keeping the 
line in order appears as normal and as essential q 

e 
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feature of the ranning of a Railway as the isaue of 
tickets or the handling of goods 

A coolie working under a contractor employed bya 
Railway Company in the construction of a bridge 
sustained a fatal injury while attending to work 
done to the bridge, The work was for maintenance 
of the upkeep of the line. lt was found that the 
Company maintained a permanent staff of engineers, 
whose most indispensable duty it is to preserve the 
line and the rolling-stock in serviceable condition 
and who carry out, where necessary with the help 
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of contractors, all operations necessary to that end: 

Held, that the workman sustained the injury in the 
course of work which was ordinarily part of the 
principal business of the Company within the 
meaning of s. 12 (1), Workmen’s Compensation Act, 
and the Oompany was liable to pay compensation. 
PERIYAKKAL v. AGENT, S. I. RAILWAY Co., LTD., TRIOHI- 


NOPOLY Mad. 873 
—— 8.12 (2), Sex Workmen's Compensation 
Act, 1923, s. 10-A 423 
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THE HANDWRITING EXPERT 
f Part 1 i i 
(Specially written for “Indian Cases” and “Criminal Law Journal”) 


l. The law as it’stands in India permits 
any person to pose a8 an ‘‘Expert,” provid- 
sed he asserts he is “specially skilled.” The 
amount of attention the “exper.” may have 
paid tu the subject in which he professes 
mto be “specially skilled” may be of the most 
superficial, transient, or evanescent kind. 
io long as he can utter the words “specially 


skilled,” his “evidence,” such us it may be, 


is admissible in a Court of law, no matter 
“iow slight his practical experience may be. 
«Tue it is lhat 16 is within the discretion of 
any Court-lo accept, or refuse to allow, a 
sitness-to testify as an expert, but this 
discretion is only sparingly used. 

2. What is the result? [here is scarcely 
sa lawyer or Judge in the land who does 
not realise that it is deplorable. This un- 
‘orbunate state of affairs has reached to 
such an. extent that the mere mention of 
“handwriting. expert’ is an occasion for 
sneering and-derision. It may be regret- 
‘able, but it is quite true that there is a 
wood deal of justification for the cynicism 
that generally exists concerning the ‘Hand- 
writing expert” and his “evidence.” Bat, 
wait! Who is and whois not an “Hx pert”? 


As I have already stated, Amesin his char- 


acteristic manner, has’ said: — 

“ One who has ‘been sufliciently observing, indust- 
«ious and acute of understanding, to acquire’ a 
practical knowledge of things in general and an 


»xhaustive knowledge of "one thing in particular, `` ; 
"he who has been trained almost from the days 


is the ideal expert upon that particular thing.” 
It would pe extremely difficult to improve: 
apon this excellent definition. 


3. At this.stage I wish it to be clearly 


anderstood that tnis arvicle s in no way an 
L39—J 1 


exception. 


attack upon any person, or class of persons, 
It is written “with malice towards none, 
with charity for all, and with firmness in 
the right.” My sole object is to give some 
idea of the present highly unsatisfactory 
conditions, in the hope that something 
may be done by those who have the initia- 
tive, the ability, and the power, to remove 
what must be acknowledged by any unbias- 


` ed person who knows the facts, to be a 
. grave and serious menace to the adminis- 


tration of justice, 

4. It will be observed that the words 
“specially skilled” do not denote that tne ex- 
pert shall be in any way qualified ın matters 
of education, general knowledge, travel, 
experience, contact with those known to be 
competent, orin wide reading or research. 
As the law stands it is open to any person, 
to. ‘declare tnat he ig “specially skilled,” 
no matter what his general standard of 
education may be. I am not suggesting 
that anybody may not be a tt and proper 
person to become an expert in a field of 
knowledge that is quite new to him. Given 


-the requisite ability and knowledge, there is 


no reason whatever why anybody should not 


| become an expert in any line he chooses to 


take.up, but in the nature of things, it is 
most unlikely such a person could ever 
become competent. 

9. ln almost all waiks of life the ex pert is 


of his youth in the particular trage or pro- 
fession he has adopted. The lawyer is no 
AS Boon as he has completed hig 
secular education he begins a course of 
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study in the law, and by dint of appli- 
cation, practice and the guidance of those 
who have spent long years in the profession, 
the embryo lawyer eventually becomes an 
expert on his own account. The same is 
true of the Doctor, the Accountant, and a 
host of other professional men. It is also 
true of the tradesman, whether he is a shop- 
keeper, or an artificer. But what is the 
position with regard to the so-called Hand- 
writing Expert ? In India, at any rate, 
little or no attention is paid to the subject 
by some of those who pose as experts. Few 
of them have read more than a technical 
book, or may be two, which may propound 
out of date, or unreliable, theories. Even 
assuming that the book, or books, they have 
read are reliable, some of them have not 
the genera] education, ability, or the incli- 
nation, to carry out any research work to 
determine for themselves how far, if at all, 
the statements they read are true. They ac- 
cept as gospel whatever they see in print, and 
deliver the “gospel” on every conceivable 
occasionin parrot-fashion, with the result 
that wrong or unjustifiable theories are put 
into circulation, and consequently errors, are 
frequently committed. It is, of course, 
well-known that some books are quite un- 
reliable, while the reputed authors of other 
books who proclaim that their works ‘are 
standard authorities, admit that their pro- 
ductions are “out-of-date.” < 

6. Ihave referred above to the matte 
-of education. By this I do not mean that 
a person must necessarily be in posses- 
sion of a University degree, for, as is 
generally known, the possession of such 
a degree is not always the hall- 
mark of educational ability, nor does it 
indicate that the owner has the capacity to 
express himself clearly in plain English, or 


that he has the faculty of thinking clearly - 


and logically. In the very first article of 
this series (154 Ind. Cas. Journal Section, 
page 1; 36 Cr. L. J. Journal Section, 
page 41), I gavea rough outline of some of 
the essential requirements necessary to 
become a really competent expert: In 
para, 12, page 3 of that Article (154 Indf 
Oas. Journal Section) I referred to the 
necessity of being able to say what one 
wishes to say in clear and simple language 
without the use of maddening technical 
jargon. Itis quite easily possible to do this 
without the possession of a University 
degree, for, if the foundations are laid 
correctly, then, further reading and broad 
experience will enable one to say what one 


wishes to say in a clear and lucid manner. 
e P 
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It is only those who have not-the requisite 
education and mental ability: who indulge 
in jargon. - The competent man avoids it. 

7. The desideratum of common edu- 
cational ability is sadly wanting in some 
of those who pose as experts. Here is an 
extract from a Court judgment :— 

“ When the report of the expert had arrived, defen- 
dants also applied to Oourt to be allowed to take 
photographs of plaintiff's admitted signatures and 
the disputed signature, and these photographs were 
taken to an alleged document expert at... ...... by the 
name of ...... His report Ex. D speaks for itself... 
PEREA Although he was not subjected to severe cross- 
examination ..... ..yet, from the answers that he 
gave to the most simple questions and his demeanour, 
I feel inclined to believe that he is not even guilty 
of being the author of the report alleged to be his. 
It was prepared for him, and he was put in the 
witness-box to prove it.” 

(a) As an exampleof confused thought 
and inexpressive English, the following ex- 
tract from the report of an “expert,” with its 
mixture of rhodomontade, is worth noting:— 

“ By the very nature of the writing action with its 
frequent and inherent impulsive tendencies pro- 
hibits the writer of the specimen on page 1 to pre- 
serve a regular well-maintained pressure (4. e, con- 
sistent contact of the pen with the paper) so as to 
effect even shading, as found in signature of the 
hand-note A and counterfoil receipt signature A and 
Oriori in his specimen on page 1 has shown that 
he resorts to extremes ranging from light to very 
heavy pressure," 


“This was no doubt intended to be learned- 
ly impressive, but one may very well ask, 


.what is it all about, what does it mean, 


and what sense does it convey ? 

(b) Literally hundreds of such examples 
could be given, but one more must suffice. 
This time, I give an extract from a book 
published within the last few years 
in India by a foreign trained expert, The 
date of publication is not stated, though it 
appears from a printer’s note that the book 
was published in 1932: Speaking of 
“Margins”, the author says:— 

“ In the same idea, we must look how the beginning 
of the line after a full stop are. written. The 
beginning can be written with a far off place from 
the left, andfrom the margins in different places, 
It can be shorter at one place or bigger in another 
place or not at all or bigger in another place, The 
filing up of the lines is algo interesting, Some 
persons never come to the end of the lines, some go 
away till the farthest end and others go very furthest 
and sometimes to the downward direction.” 


Apart altogether from the considerable 
confusion of thought, and- the complete 
ignorance of grammar, exhibited in this 
extract, it would be interesting to know 
how one can go “farthest” and then go 
“very farthest”! ; 

8. Leaving aside the questions of edu- 
cation, efficiency and ability, what is the 
most important requirement in the 
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expert? To my mind, there can be 
only one answer to the question, narnely, 
integrity. Be aman ever so wise, learned 
and clever, his wisdom and learning are 
as naught if he- is -not also. the soul 
of integrity. Ido ‘not think I am far 
wrong in saying that it isthe want of in- 
tegrity that has brought so much dis- 
paragement on handwriting experts asa 
body, particularly in Indja.- Some 
experts are disgracefully dishonest. 
When endeavouring to support a fraudulent 
cause, some of them specialise. One will 
account for a really genuine signature 
being aforgery by saying that it is a 
traced forgery. Another is the ‘natural 
variation” expert, who endeavours to explain 
away aforgery by saying that the differ- 
ences are due to natural variation. Still 
another will deliberately ignore the force 
of coincidence, and state that anobvious- 
ly traced forgery is genuine. It isa pity 
when Courts find that the evidence of an 
expert is perverse, or wilfully untrue, that 
they donot always mete out well merited 


castigation. If they did, we should pro- . 


bably hear much less ofthe “shyster” ex- 
pert. Ishall now giveexamples of the 
manner in which clients and the Couris are 
sometimes treated, from the point of view 
of integrity. 

9. Expert “A” examined some docu- 
ments in dispute, and stated in evidence 
that they were genuine. Expert “B” cameon 
the scene on the side of the opposite party. 
After a short time spent in the examina- 
tion of the documents, “B” wrote out an 
opinion that the documents were not 
genuine, A date was fixed for his exami- 
nalion and crogs-examination. Meanwhile, 
the party who had engaged “A” quietly 
approached “B”, and 
considerable amount of money, he (“B”} 
told them that he agreed with the opinion 
expressed by “A”, in spiteof the fact that 
he had already given a written “opinion” 
to the contrary! Nevertheless, prior to the 
date fixed for his appearance in Court, he 
obtained from hisown clients fees and 
travelling allowances for his attendance 
and evidence on the date fixed. He duly 
went to the town in which the hearing was 
to be held, but when he got there, he 
calmly told his client's lawyers that he 
could not give evidence on their behalf. 
He had made a mistake! I know these 
facts to be true from my own personal 
knowledge. The incident speaks for itself, 
Comments are unnecessary. 

10. Here is an extract from a judgment; 


on payment of a- 


JOURNAL 3 


“ Mr..........who poses as a handwriting expert has 
been examined as D. W. No, 3. He....... is of opinion 
that P-4 is as natural and free a writing as P-5 and 
P-6. ..... When asked in cross-examination as to how 
the first four lines and 7th, 8th and 9th lines of the 
two documents were found by super-imposition to 
coincide exactly, he has the hardihood to say that 
the matter contained in these lines is the same, and 
as they are produced by the same man, there is 
bound to be some sort of coincidence. There is 
no geometrical coincidence. This was said beforea 
Court which had seen them superposed and coinciding 
exactly like two circles drawn to the same-radius.” 

In this instance two documents were pro- 
duced, and one was so palpably a tracing 
from the other, that, as the Court rightly ob- 
served, they coincided exactly like two cir- 
cles drawn tothe same radius. Ifthe so cal- 
led “expert” had the slightest knowledge of 
his business he must have known that such 
a degree of coincidence was impossible 
in genuine writing. If he was not in- 
efficient, then the only possible conclusion 
is that he was wilfully corrupt. A re- 
production of the two documents, as also 
the text of the judgment, is given in 
“Document Investigation" for April 1934. 
As the editorial comment rightly said, 
“Such a glaring instance of an endeavour 
to. defeat justice constitutes a record, and 
particularly when the document was held 
to bea palpable forgery by three Courts 


of Law.” | 

11. .Here is another extract, this time 
from the judgment of a District Judge :— 

“There remains then the evidence of the expert, 
for such I call him though he appears to have no 
credentials as such except his own statement. He 
appears moreover, to be a creature of the plaintiffs 
The evidence shows that he took a fee of Rs. 400, to 
express, an opinion about the signature on the receipt 
and to make a photograph, and then on the day after 
his examination in Oourt a further fee of Rs. 500, 
plus Rs. 100,as expenses I regard this latter fact 
as highly suspicious. It seems to methat an honest 
expert would insist on being paid his fee before he 
would give his evidence, but this expert...... .. is con- 
tent to give his evidence and rely on the party to 
pay his fee afterwards. This conduct must natur- 
ally create a suspicion that the fee was to depend on 
the kind of evidence he gave and the manner in 
which he defended his opinion against cross-examina- 
tion. : , 
“His evidence does not impress me in the slightest. 
The reasons which he gives are just a little jargon of 
words which he thinks non-experts will not under- 
stand.... ...In my opinion the evidence of this 
witness is not worth the paper on which it is written.” 

12. Icould give dozens of such instances, 
but two more must suffice, one of which 
is within my own personal knowledge, 
Quite recently in one of the Courts there 
appeared a young man in the role of 
expert. It was his first appearance in such 
He stated that he had been 


other so-called expert, who was known to 
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have little or no standing, and very little 
experience. Truly, an instance of the blind 
leading the blind! Amongst other things, 
the witness stated that only the names of 
his guru and himself were entered ona 
list alleged to be approved by the Local 
Government! In his examination-in-chief 
the witness stated that he based his con- 
clusions solely on the photographs ` he had 
taken. The crucial point at issue -was 
whether or nota particular part had been 
added to the document, that ie, whether 
particular words had been written at the 
same time as the rest of the document, or 
if they had been added. The witness 
said they had undoubtedly been added. 
Questioned in ercss-examination as to the 
reason that led him to say that an addition 
had been made, the witness stated that it 
was because he could still see the process 
of oxidation going on!!!!!! He stoutly 
asserted that he cculd see the process going 
on in the photorgaphs ! That was 
enough.- It is wilfully perjured evidence 
of this kind that brings handwriting 
expert testimony into disrepute, but ap- 
parently, ‘some so-called “expeits” will 
give any evidence, no matter how ludi- 
crous, or without foundation, it may be, 
for the sake of few {paltry rupees. Surely 
it is high time that some steps should be 
taken to put an end to ,‘‘expert evidence” 
of this , kind, which is a farce and. 4 
mockery. 


13. Let us now consider the following 
extract from a judgment, in which the 
question of finger prints was at issue. 4 

“I next come to the thumb impression which is 


there on the Will........... Mr.....;. . is the only expert. - 
examined on the side of the defendants, and he in 


his evidence states that in his opinion it is unsefé to 
give an opinion as to the disputed impression being 
identical or otherwise. He states in his evidence 
that he cannot in the absence of a full impression say 
that the disputed impression is a loop type, and not 
a composite type, and he further adds that he cannot 
make any ridge counting in the impression on the 
Will and the photographs, as the starting points are 
absent. According to Mr......... it seems that the core 
and the delta are only the starting points for the 
purpose of comparison, 

After a close scrutiny of the evidence of Mr....... 
the only impression left on my mind is that he came 
into the witness box only to create confusion in 
the mind of the Court, and to make incorrect state- 
ments. He attempted mainly to establish that no com- 
parison of a thumb impression is possible, inasmuch 
as no delta or outer terminus is to be found on the 
impression on the Will, 4, e., the core also on the 
thumb impression in the Will is blurred. Mr. ....... 
seems to have little experience in the matter of 
comparison of thumb impressions. He admits in his 
evidence that he was never examined in any case 
relating to a finger print in Court while... . -.and he 
was examined only in ten cases afte ..., ...” 


‘to give an extract from a 
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The condemnation of this self-styled “ex- 
pert” was not half strong enough. It is 
preposterous for a so-called expert to at- 
tempt to lay down the law that it is 
impossible to identify an impression unless 
the core and the delta are: visible. Thou- 
sands of impressiéns have been correctly 
identified where only a few ridges were 
available for comparison. 


14. It isnot without interest to consider 
the various kinds of qualifications which 
some of the so-called experts allege they 
possess: I shall deal with the so-called 
“Colleges”, and “Academies” later on, but 
perhaps it may not be out of Place, first, 


jadgment of 
1933:— ; 

“Ihave read the depositions of both these witnesses 
with great care, and am constrained to say that the 
impressions which they left on my mind is far from 
favourable, Indeed, the claim of one of them Mr. 
arenis to be an expert in handwriting appears to me 
to be highly pretentious. 

In the printed advertisement (BX....... ) which he 
has issued to the public he described himself as; — 

(So-and-so) : 

(London University, France, Germany), , 
“Document, Handwriting and Finger-Print Expert; 
Analysis of age and type of ink, paper etc. 
Documents, micro-photography, bullet or gun 

markings,’ 

In his evidence before the Magistrate he explained 
that the advertisement was not intended to convey the 
idea that he was trained in the London University, or 
that he had studied the subject in any institution in 
France or Germany, but stated that the reference to 
the London University was made because in London 
his Professor of English had given him a course of 
lectures on handwriting. He also stated that he had 
used. the word “France” in the advertisement as his 
father (and not he) had studied the subject of hand- 
writing under an expert, Bertillion, and that though 
personally he did not know much French, his wife 
wasa graduate with honours in French, and had 
translated into English a book on Oriminology by a 
French author, whose name he had forgotten. His 
connection with Germany is of an equally flimsy 
character,” < 

Thisisa typical ‘instance of the highly 
pretentious claims that are often indulged 
in by some so-called experts who cireulate 


what can only be described as false, or 


‘misleading notices, and who endeavour to 
` shine by reflected glory. But, 


“I have touched the highest point of all my great- 
ness, 


And from that full meridian of my glory 
I haste now to my setting; I shall fall 
Like a bright exhalation in the evening 
And no man see me more." 


If the evidence of the witness is correct] y 
reported, and there seems no reason what- 
ever to doubt it, his reference to Bertillon 
is manifestly incorrect. Alphonse Bertil- 
lon was the Prefect of Police, Paris, who 
died in the year 1914, at the age of 71. 
He was the inventor of the system of 


(938 
Anthropometry,’ ‘which is sometimes 
referred to as “bertillonage”. He was 


never at any time a handwriting expert, 
and it must be seriously doubted whether 
he ever gave, .or was even capable of 
giving, instruction on the subject of docu- 
ment investigation. It is true that on one 
solitary occasion he appeared in the role of 
a handwriting expert, namely in the 
celebrated Dreyfus trial, but ‘he made ‘such 


a pitiful exhibition of himself, that he. 


rued his appearance in the trial.to his dying 
day. It is also seriously to be doubted whether 
there is or was, any Professor of English 
in any of the Universities in England who 
gave a course of lectures on handwriting. 
“Tis pity; what a pity” that some of these 
“experts” will not stand on the merits of 
whatever qualifications they themselves 
possess, without attempting to bamboozle 
the public by fictitious claims to eminence, 
or by hanging on to the petticoats of their 
relatives, : = 

15. Let us continue to discuss this matter 
of qualifications. It cannot be too 
strongly stated that many of the so-called 
foreign “Colleges” exist merely. for the 
purpose of fee snatching. Frequently, 
those who form the so-called teaching, 
or governing staff, adopt the grandiloquent 
title of “Professor”, and anyone who 
chooses to send thesum of Rs. 15 will be 
entitled to “membership” without question 
as to qualifications and standing, and, on 
sending the necessary money may, at the 
time he is enrolled as a “Member”, be 
invited to act as a District Member of the 
Executive Committee for his. particular 
Province! No enquiries aremade and no 
qualifications whatever are needed, -or 
asked for. All that is wanted is grist for 
the mill and financial provender. Many 
persons in India are said to be members 
of such Colleges, and on the strength of 
such membership add a long string of 
letters after their names, in order to induce 
inthe minds of an ignorant public a belief 
that the letters represent degrees which 
carry weight ina Court of law. Of course, 
they do not. For the reasons explained, 
it is obvious that such letters carry no weight 
whatever, but, on the contrary, they 
indicate that those who use them are 
unqualified, and that they are merely 
trying to hoodwink the public. So great 
is the craze in India to be able to add 
meaningless letters to a name that it is 
not surprising these so-called “Colleges” 
flourish and thrive on the credulity of 
would-be “experts”, 
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It is unfortunate there is a widespread 
belief in [ndia that so-called foreign “‘train- 
ing” or “degrees” are indicative of the acme 
The belief is quite er- 
roneous. 


16. Here is a specimen of the string of 
letters that one frequently- sees in circulars, 
“Mr. (X. Y.Z.) H. E. F. P. B. M. I. A. P.O. E. 


W. (California)”. Very imposing no doubt, 


but what does it all mean? I will tell you. 


-“H. E.” means handwriting expert, and 


“F.P. E.” Fingerprint expert. ‘The letters 
“M. I. A.P.C. E. W. (California)” mean 
“Member of the International Association 
of Professional Court Expert Witnesses”! 
A mouthful surely! The particular 
“College” or “Academy” which is sup- 
posed to allow the use of such letters is 
located at San Franciso. It was founded 
by aman who had little or no standing as 
a document investigator in his own country, 
but he is now dead, though itis under- 
stood that the “Academy” is being revived 
by hisson. This precious “Academy” pro- 
fessesto “endorse” (whatever that means) 
the several members it enrols, but such 
“endorsement” does not by any means go 
so far as to certify that its members are 
qualified as document investigdtors. It 
does nothing of the kind. It is therefore, 
quite misleading to advertise, as some do, 
that they are “certified as a fully qualified 
and competent document investigator” 
merely on the strength of membership of 
such an association as that referred to. It 
isequally misleading to advertise that one 
is “certified as a fully qualified and com- 


- petent investigator” on the strength of mem- 


bership of some obscure French, German 
or Italian organisation. None of these 
organisations give a certificate of compe- 
tency of any kind, merely on the strength 
of membership, 


17. In one of the latest lists of an “Aca- 
demy” before me, there are the names of 
several persons in India who are alleged to 
be “endorsed”. It is surprising how many 
of them belong tothe Punjab! Some of the 
members are given thetitle of “Professor”! 
Others are styled “Graduate of the Crimi- 
nology (and Legal Procedure) College of 
California ,lne”. This “Oollege” is con- 
ducted by the person, or persons, who con- 
duct the “Academy” above referred to. 
Until proof to the contrary is forthcoming, 
we shall regard both this “College” and its 
attendant “Academy” as of no importance 
or standing whatever, and itd “endorse- 
ments” and its “membership” as cgrrying 
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not the slightest weight in the eyes of the 

public or in a Court of Law. 

18. There is another “Uollege” in the 
United States which shall not be named, 
that professes to train persons in document 
investigation. I have seen a correspon- 
dence course of instruction which this 
“College” issues, .and inafew words it can 
truly be said that the course is not worth 
the paper on which it appears. 

19. In addition to the sources stated 
above, there are two others from which some 
experts in India say they have sprung. 
One is the “Crime Detection Laboratory”, 
which is attached to, or affiliated with, the 
North-Western University, Chicago, and 
the other is the University of Lausanne, 
Switzerland, Both of these are reputable 
and thoroughly sound institutions, but they 
do not attempt to qualify students in docu- 
ment investigation. 

(a) I have it-onthe very best authority 
that the Crime Detection Bureau, or 
Laboratory, is not a regular part of the 
Worth-Western University, but that it 
is conducted under its auspices. The 
Bureau is not qualified to give degrees, 
but it does give courses in the identi- 
fication of finger prints and bullets, and 
also gives some instruction in the exa- 
mination of documents, although this 
part of its work is very limited in scope. 
I have seen a copy of the notes taken 
by a pupil who studied at this Bureau, 
and it is quite evident that the instruc- 
tion in document investigation is ex- 
tremely superficial and of very short 
duration. As the Bureau does not 
grant certificates, or diplomas, and 
in view of the limited instruction given, 
it is idle to claim that the tuition 
given by the Bureauis the hall-mark 
of efficiency, or that it turns out fully 
qualified document investigators. 
As an exampls of the highly preten- 
tious claims that are so frequently put 
forward in India, I may refer toa 
circular which I have before me. The 
person concerned styles himself “D. 
S. C. D. (North-western Chicago)”, and 
“M. I A. I.” (U. 8. AJ), It is not 
known what the first four letters are in- 
tended to convey, but if they are meant 
to be “Degree of Science in Criminal 
Investigation” it is altogether wrong 
and unjustifiable. The letter “M. I. A. 
I”. mean “Membership of the Interna- 
tional Association for Identification”, 
which of, course, has not the slightest 
significance as indicating efficiency 
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in document investigation. The As- 
sociationis chiefly composed of finger- 
print experts in the States, who have 
banded together for their own interests. 

(b) The University of Lausanne, Switzer- 
land, does not give diplomas, or cer- 
tificates, in document investigation. 
It conducts courses in what is known 
as Criminology, that isto say, Police 
work involving the scientific detection 
of-various kinds of crime. I have be- 
fore me, as I write, one of the latest co- 
pies of the syllabus of the University 
‘(in French), and it is not without in- 
terest to see what the course embod- 
ies: — 

(a) Penal Law. 

(b) Penal Procedure. 

(c) Anatomy, with practical exercises. 

(d) Medical Jurisprudence. 

(e) Organic and Inorganic Chemistry. 

(f) Analytical Chemistry. 

(g) Toxology. 

(h) Experimental Physics. 

(i) Practical Physics (Laboratory). 

(j) Police Investigation. 

(k) Theory of Photography. 

(1) Practical Photography. 

It is now quite easy to see that the amount 
of instruction given with regard to docu- 
ment investigation is not worth mentioning, 
and that whatever it is, it is incidental to 
the main idea of training in Police work. 
Such instruction does notin any way what- 
ever, pretend to turn out fully qualitied and 
competent document examiners, and di- 
plomas, or certificates, to this end are not 
issued. Therefore, those who advertise that 
they were ‘“‘trained” as fully qualified at 
the University as document investigators 
are not stating the truth. It would be 
much better if those who say they were 
“trained” at Lausanne would state what 
they were trained as, and not mislead the 
public to believe that they were trained as 
document specialists. 

(e) Some experts go the length of stating 
that they received resident training at 
the Laboratory Police Technique, Lyons, 
France. This is a highly important 
and efficient official institution of the 
French Government, which is in exist- 
ence solely for the purpose of assist- 
ing the French Police in the conduct of 
scientific investigations into crime, and 
sofarasIam aware the Chief of the 
Institute, Dr. Locard, has never given 
any instruction to foreigners. This 
claim to resident training at Lyons 
reminds me of the episode of the expert 
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who, having spent a short time at the 
North-western University, Chicago, call- 
.ed on Mr. A. 8. Osborn at New York, 
The visit did not last more than about 
an hour, during which Mr, Osborn was 
kind enough to present his visitor with 
one of his own specially made glass 
scales. On return to India the “expert” 
advertised to the public that he was 
“armed to the teeth” with all the latest 
devices, including a complete set of 
Mr. Osborn’s glass instruments.!'! ! 

20. There is another class of expert that 
must be mentioned. Members of this class 
endeavour to justify their existence by 
stating that they were trained by this or 
that person; that they “collaborated” with 
alleged experts, or that they watched well- 
known experts giving testimony in the wit- 
ness box. It will be found, as a rule, that 
most of the alleged “training” these persons 
claim tohave received is of the most va- 
porous, miragy, or chimerical kind. By no 
possible stretch of imagination, however, 
can such alleged tuition be said to be 
“training” within the widest limits of the 
word. No credentials whatever can be 
produced in support of such statements, or 
claims, Oneof this class had to admit in 


the witness box that the extent of his ‘‘col- - 


laboration and training” was the watching 
of oneor two trials in which experts had 
given evidence! Another stated in evi- 
dence that he had received tuition froma 
well-known American Expert who had visit- 
ed India, but it was shown in cross-examin- 
ation that the expert had never left the 
United States; that he had never visited 
India, but that, in fact, the person from 
whom the alleged “training” was said to 
have been received was in business as a 
lumberman, who had. paid a flying visit to 
India! It will also be found that the alleg- 
ed gurus of ‘some chelas are persons of no 
experience, standing or position in the 
profession; that they ure insufficiently edu- 
aaa and that they are not qualified to 
teach. 
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21. For many years Courts in India 
have been obliged to listen to a stereotyped 
formula, which is sought to be applied to 
every investigation in a rule of thamb 
manner, and to which the wide term of 
“characteristics” is applied. Inthe course 
of the years, the application of several of the 
so-called stereotyped ‘‘characteristics”, 
(which have more than once been aptly des- 
cribed as “jargon” by judicial authorities) 
has undergone considerable modification, 
and the use ofsome of them has been drop- 
ped altogether. It has been stated that:— 

“The only known method which is acknowledged 
and employed by all the leading scientific document 
examiners is that of analysing the writing habit, or 
characteristics, in a writing and which characteristics 
are not only acquired but the outcome of the physical 
structure of the hand”. 


This effusion is not only incorrect, but is 
nonsense of the worst kind. If the “charac- 
teristics” method is so reliable, how is it that 
its protagonists have often been found on 
opposite sides of the same trial? One fre- 
quently sees advertisements in which one 
of the “characteristic” performers vaunts 
his success over another who professes to 
follow exactly the same “scientific” method. 
Surely, if this “characteristic” metho was 
so ‘scientific’ and reliable, it would be 
impossible fortwo of its professors to be on 
opposite sides of the sametrial ? 


22. Some years ago a circular was broad- 
cast throughout India in which three others 
were categorically accused of giving opinions 
knowing them tobe wrong! So far as I am 
aware no action has ever been taken by 
those who were accused, to confound, or to 
refute the allegation, which is, of course, 
about the most serious allegation that could 
be made. During the course of a trial not 
many years ago, one expert stated in evi- 
dence that another expert had attempted 
to bribe him to give false evidence, but 
here again no action seems tohave been 
taken by the expert who was so openly 
accused of corrupt practice. 


(To be continued.) 





PUBLIC POLICY AND SOME MODERN INSTITUTIONS. 


The article under the above heading in 
“The Solicitors’ Journal” of the 23rd March 
(79 Sol. J. 204), was both interesting and 
curious. It was interesting because ib 
brought to the minds of solicitors important 
points which require to be considered when 


they are taking instructions for wills, and 
which require to be considered with more 
particular care when they are drafting the 
wills in accordance with the instructions 
which they have taken. Every solicitor 
knows how much easier it is to take instruc-e 


8 5 
tions than to translate them into the ap- 
propriate language when drawing a will, 
and to avoid the pitfalls which beset 
conveyancers. 

The article was curious in several res- 
pects. In the first -place prominence was 
given to what the writer called “a very 
important dictum-in the famous case of 
- Sutherland v. Stopes, when it was before the 
Court of Appeal,” to which reference was 
made in the opinion of Viscount Finlay 
in the same case in the House of Lords. 
The writer also set out au extract from 
the opinion of that noble Viscount. From 
this it might have been thought that the 
case of Sutherland v. Stopes, was one of the 
leading authorities op the question under 
discussion, namely, the exact legal position 
of various institutions which exist for the 
furtherance of birth control. In fact, it is 
nothing of.the kind, butit is the leading 
authority on the question of what is known 
as “ the rolled up plea,” in which a defen- 
dant in alibel action pleads that “in so 
far as the words complained of con- 
sisted of allegations of fact they were 
true in substance and in fact and inso far 
as they consisted of expressions of opinion 
they were fair comments made in good 
faith and without malice upon matters of 
public interest.” 

From the citation of the case referred 
to above as “ Sutherland v. Stopes,” it might 
have been thought that it was an action 
by Dr. Sutherland against Dr. Marie Stopes, 
but such was not the fact as it was Dr. 
Stopes who was the plaintiff, the alteration 
in the order of their respective names in 
the report of the -case in the 
- House of Lords being due to the 
fact that the main appeal was carried 
to that House by Dr. Sutherland, who had 

been unsuccessful in the Court of Appeal. 

The article is also curious because hav- 
ing opened by laying so much stress upon 
certain dicta, the writer proceeded to point 
out that- mere dicta are not sufficient 
for the practical lawyer, and final- 
ly, he warns lawyers that care should 
be taken that a wrong emphasis is not 
placed on certain dicta such asthe one 
which he himself had quoted. 
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The writer of the article quite properly 
pointed out that when the question of the 
validity of bequests to institutions such-as 
those which advocate matters relating. to 
birth control has to be considered by the k 
courts, much will doubtless depend upon 
the exact nature of each institution, the 
work which. it carries on, the type of persons 
it treats, dnd the patronage it receives. 


If, and. when, :it becomes necessary for 
the courts to consider a bequest to the 
Society:for Constructive Birth Control and 
Racial :- Progress, with which the name of 
Dr. Marie:,Stopes is so closely connected, 
the courts will no doubt take into considera- 
tion not onlv the dicta ofthe former Lord 
Chancellor, Viscount Finlay, but they will 
also take into account the fact that for 
many years before, and up tothe date of 
his death, another distinguished former 
Lord Chancellor, Lord Buckmaster, was 
not only a staunch supporter of the Society, 
but was one of its Vice-Presidents. Equal- 
ly, itis contemplated that the courts will 
take into consideration the fact that the 
work of the Society is, to a large extent, 
carried on for the purpose of assisting those 
who are unable to obtain the information 
and advice on questions relating to birth 
control which are availablefor those more 
favourably placed from the financial point 
of view. With regard to the question of 
patronage, it would not be properin an 
article of this nature torefer by name to 
those distinguished members of society 
who are supporters of the Society for 
Constructive Birth Control and, Racial 
Progress, but anyone who takes the trouble 
to make enquiry will see from the list of 
its Vice-Presidents that it has no lack of 
distinguished patrons. 4 


No doubt solicitors who are advising 
clients on this subject, and who refer for 


_that purpose to the case of Sutherland v. 


Stopes, will not limit their time to a 
consideration of the opinion of Viscount 
Finlay, but will also consider the opinions 
of the other noble Lords, and in particular 
that of Lord Wrenbury.—The Solicitors 
Journal. 


Wit & Humour. 


College Stuff.—Law Prof.: Why don't 


you answer me?’ 
Frosh.: ‘I did—I shook my head.” 
Law Prof.: “Well, you can’t expect me 
to hear it rattte’ way up here !’"—Case and 
Comment, 


Countercheck Quarrelsome.—Law- 
yer: “I’m sure our boy did not inherit 
his silly ideas from me!" 

Mother (icily) : “No, you've still got yours 
complete !".—Case and Comment. 
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TUE HANDWRITING EXPERT 
` Part IL 
(Specially written for “Indian Cases” and “Criminal Law Journal”) 
(Continued from page? of 159 Indian Cases Journal.) 


23. There is another matter that has con- 
tributed in some measure to the present 
deplorable state of affairs. There is a 
general belief amongst Courts, lawyers, and 


‘the public in India, that anybody who is 
_Government “something,” is, therefore, a 


person of the highest 


attainments and 


- integrity, who can be thoroughly relied 


upon in every circumstance. Whatever 
may have been the justification for this 
belief in the good old “ma-bap” days, it 
certainly is not true to-day, but unfor- 
tunately .Government sometimes employs 


persons who are neither qualified nor reli-. 


able, with the result that many good causes 
are lost, the cause of justice suffers, public 
funds are wasted, and the handwriting 
expert is brought further into disrepute. 
It is difficult: to imagine that Government 
has not some inkling of the present parlous 
state of affairs, or that it is not aware of the 
repeated failures of some of those whom 


they employ. Itis also difficult to under- . 


stand why they do not take steps Lo restrain 
this or that person from claiming to be 


` their ‘‘ Consulting Expert,’ when, in fact, 


- the 


there is not the Jeast justification for such 
a claim. 
“All India Reporter” (Journal Sec- 
tion pp. 3t-4U) for April 1933, the fol- 
lowing passage occurs: — 

“ One expert in his advertisements describes him- 


` gelf as a Vonsulting Expert to a Provincial Govern- 


ment, and has even stated in evidence that he holds 
such an appointment. The author holds a letter from 
the said Government, wherein it is stated that this 
gentleman was never appointed.” 
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In an article contributed to. 


Unjustifiable claims to Government 
patronage should not be allowed to go 
unchallenged, as they mislead the public 
and the Courts. 

24. In order to show to what extent some 
of the self-styled “Consulting Experts” can 
go in the way of making irresponsible 
statements on oath, the following is not 
without interest. During the course of a 
criminal trial in October 1933, a particular 
individual stated in evidence that he was 
the handwriting expert to a Local Govern- 
ment, and that he held a letter to that 
effect, which he said bore a particular date, 
and that it was signed by an officer of Gov- 
ernment, whom he named. The letter was 
not, however, produced, for the good and 
sufficient reason that it made.no mention 
of an appointment, and also because it was 
a perfectly innocuous and non-committal 
letter. Before’ me as I write, I have a 
printed extract from the letter referred to, 
which was circulatsd broadcast’by the 
“expert” not so very long ago, but this 
extract makes no mention whatever of an 
appointment. It merely says the “expert” 
is “known to Government,” apparently in 
reply to an enquiry. How this can be 
tortured intoa letter of appointment, only 
ulterly irresponsible persons can attempt 
to explain. 

£5. That Government is often “let down” 
by employing unreliable and unqualified 
“experts” is not open to question. Many 
inetances could be given, but, the following 
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must suffice. Serious defalcations were 
discovered in the accounts of a public body 
A particular person was made a scapegoat, 
and he was accordingly sent up for trial. 
On the side of the prosecution (Government) 
was employed a so-called “expert” who had 
the documents in his possession for as long 
as two months. No written report was 
submitted, but eventually, after the 
“expert” had failed to attend Court on 
several occasions, all of which were fixed at 
his own request, be appeared in the witness- 
box. His definite opinion was that all the 
documents, including those in dispute, were 
in the hand-writing of the accused, and this 
opinion was supported by the usual non- 
sensical jargon. 


(a) To make the matter intelligible to 
the reader, it may be stated that there 
were eleven bills in dispute, and the con- 
tention of the accused was that they had 
all been traced from four different models, 
which were in evidence. As a fact, it 
was clearly proved that sis of them had 
' been traced from one model, three had 
“been traced from another model, and one 
each from two other models, Up toa parti- 
cular period in the cross-examination of 
the witness, it was quite clear that he had 
not the faintest idea of the existence of the 
several traced forgeries, although he had 
had the documents in his possession for two 
months, and, as the Magistrate observed in 
his judgment, he “was taken by surprise 
. by the accused’s defence of forgery.” 

Before the fact of the tracing dawned 
| on the witness, he admitted in cross-exami- 

nation:— 

“In a traced forgery, i.e, where the forgery is 
made by placing a piece of paper on the writing to 
be forged, the forged writing would be more or less 
a facsimile of the model, but in practice the imita- 
tion will not be an exact microscopical replica of the 
original. Such microscopical deviation would not 
prevent me from saying it 18 a traced forgery, pro- 

' vided itis backed by other considerations,” 

In view of this admission, it is of interest 
to consider the subsequent attitude of the 
witness, When he was shown the coinci- 
dence in the traced forgeries, and the com- 
plete want of coincidence in several genuine 
bills, his reply was that the “ correspond- 

` ence in-the disputed bills was natural as it 
` was the result of developed habit,” while 
in the genuine bills the want of coincidence 
was due tothe developed habit not being 
followed !!!!! Now, since none of us are 
infallible, it is not unlikely that the fact of 
the tracing may have escaped the attention 


`. ofthe witness up totke time cf his appeer- 
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ance in the witness box, but, when he was 
shown what the Magistrate described as 
“staggering coincidence,” one would have 
thought that he would have had the decency 
and the honesty to admit the mistake. 
Instead, as the Magistrate has observed:— 

“ Why are these not traced from their respective 
models? Mr....... gives a curt reply in cross-exami- 
nation. “hey are not tracings from each other’ (and 
what else could he say after his opinion given in his 
examination-in- chief) and keeps quiet.” 

(b) The following further extracts 
the judgment 
quoted :— 

. (D). The coincidence to me is staggering. I have 
no hestitation in accepting Mr. (so and so's) opinion 
that such amazing coincidence would be absclutely 
impossible in any two genuine writings, And why 
not? The writing in the three documents Exs 
fitted on each other pat like a glove." 

(2). l find the accused thoroughly innocent of 
the charges made against him. I hold that absolutely 
the wrong man has been hauled up before me.” 4 

26. If, as is stated in “Document Investi- 
gation” p. 10, for April 1934; — ` 

“ There are, as must be admitted to the sorrow of 
all good men, persons who are ready to declare 
themselyes handwriting experts and come forward 
and testify that two receipts, .... .. consisting of eight 
lines of writing which almost exactly coincide in 
whole and in parts are both genuine, Such a glar- 
ing instance of an endeavour to defeat justice con- 
stitutes a record.” 


Whatcan possibly be said of the expert, with 
the imprimatur of “ Government” on his 
brow, who comes forward to attempt to 
prove that six forgeries obviously traced from 
one model, three from another model, and 
one each from two other models, were all 
genuine and in the handwriting of an un- 
fortunate and innocent accused? ‘There is 
only one word in the English language 
that-will apply, and that is “scandalous,” 
for itis quite likely that if the innocent 
accused had not the benefit of competent 
specialist advice might have been gent to 
jail. Surely, it is not out of place to 
enquire how long the Government will con- 
tinue to ‘‘foster an unhealthy brood.” 


27, The catalogue of deficiencies could 
be extended almost ad nauseum, but enough 
has been shown to prove conclusively that, 
(a) some experts are totally unqualified; (b) 
some are dishonest; (c) others put forward 
claims for which they have not a shadow of 
justification; (d) some are ignorant and in- 
sufficiently educated; (e) many have no 
suitable equipment, and, in short, the state 
of the law allows to be drawn into the pro- 
fession the ignorant, the unscrupulous and 
the dishonest. Several of those who pose 
as “expert's appear to have entered the pro- 
fession, not for the love of the work and the 


from 
of the Magistrate are 
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great interest that the subject provides, 
but because they think that it is a simple 
means of getting ‘‘easy money.” Many of 
them, if they were thrown on their beam 
ends, would find it difficult to make a living 
in any other way, and indeed it seems that 
some of them have turned to the profession 
of document investigation when they were 
failures in earning a livelihood in the 
occupations they had previously followed. 


28. Itis quite certain that reform will 
not come from within the ranks of those 
who pose as private experts to-day. In the 
year 1933 an endeavour was made to induce 
them to enrol together to form a ‘Docu- 
ment Investigators’ Association,” having a 
set of rules of conduct modelled on the lines 
of the Legal Practitioners’ Act, but most of 
them fought shy of the project on the 
flimsiest of excuses. Probably the real 
reason for not wishing to join was that, if 
they submitted themselves to the rules pro- 

osed, they would soon find themselves in 
‘queer street,” berause of unprofessional 
conduct, or inefficiency, or both. No one 
who is efficient and upright should have the 
least qualms in joining such an Associa- 
tion. Is it possible to take any action to 
put an end to the depraved testimony that 
is now so frequently foisted on the Courts 
and on to the public as “scientific evidence”? 
I think it is, as a beginning has already 
been made by Government itself. 


29. Intwo recent issues of an official 
publication an ‘“‘expert” has been twice 
pilloried, and his machinations brought to 
the notice of a particular class of officials. 
Here is a paraphrased extract from the 
latest notice issued in June 1935:— 

“ One Mr. so-and-so deposed before a Magistrate of 
a particular town challenging the opinion of the 
Government Handwriting Expert. His evidence re- 
veiled that he had little knowledge of the science of 
handwriting, and the Magistrate held that his opinion 
was based on inaccurate observation and that it was 
biased and wrong. A previous notice concerning 
this person was published in this publication not 
quite a year ago.” 


Publications of this kind are all to the . 


good, but they do not go far enough, inas- 
much as they are read only by a very 
limited circle of officials, and they do not 
reach the eyes of the very wide concourse 
of litigants and lawyers, except perhaps in 
a desultory, round-about, and circumlocutory 
way, and in such a manner that the notices 
cannot be legally used. If the first notice 
had been publicly and widely circulated, 
itis probable that the unfortunate client 
would not have engaged the “expert” in 
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the second trial and thus would have saved 
his money. Now, is there any reason, or 
any just cause or impediment, why such 
notices should not be issued to all Bar 
Libraries ? When such notices appear in 
Provincial publications it should not be a 
difficult matter to run off a sufficient num- 
ber of copies for each Bar Library, or 
Associaticn, in the Province. The notices 
could be sent to local police for distribution 
along with the copy of the complete publi- 
cation intended for them, without such 
(if any) extra cost. Before, however, such 
notices are published, care should be taken 
to ses that they are on solid ground, and 
not merely due to the unconscious bias of 
the trying Magistrate, clever advocacy, or 
to wrong conclusions. To make quite 
sure, the documents should be carefully 
examined by impartial and independent 
qualified observers. 


(a) -But what about civil trials, in which 
“experts” give wrong, biased or corrupt 
evidence? Here the problem is more diffi- 
cult, as apparently there is no ready-made 
machinery for the circulation of notices, 
Pending such other arrangements as can 
be made, would it not be possible for 
Similar notices to be published in the 
same class of publication as that above 
referred to, and copies circulated in the 
manner suggested? Experts of the type 
referred to in the notice above quoted appear 
in civil as well as in criminal cases, and 
it seems only reasonable that if any parti- 
cular class of persons is to be protected 
against “expert” depredations, the same 
reasoning applies with equal force to all 
classes who have recourse to law to 
obtain justice. Protection should not be 
one-sided. It should not be a difficult 
matter for any civil Judge who finds that 
an “expert” has transgressed beyond the 
pale, to send an extract of the relevant part 
of the judgment, or a precis thereof, to 
the official responsible for the issue of such 
publication as those already mentioned. 
If the suggested action were carried out, it 
would not be long before the public res 
putation of any particular “expert” became 
so widely known that no Court would 
place any reliance on his “evidence,” and 
he would then fade away into the stygian 
creek forgetulness. 

30. There is, however, the question of 
what to do with the many of those so-called 
experts who are constantly springing up 
overnight, the majority of whom have not. 
the requisite training, or knowledge, to be 
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considered “expert.” So long as the law 
remains where it is, itis difficult to know 
what to do with such persons. For the pre- 
sent they might be dealt with as outlined 
In the preceding paragraph. Let them 
appear, and if they “make good” that would 
be to their advantage, and to the advantage 
of the public but, if not, they might be 
dealt with as suggested. This procedure is, 
however, only palliative, for sooner or later 
lt seems that some kind of official control 
must be exercised, if, as stated by the 
Magistrate who sentenced the bogus 
“Hardless,” to six months’ imprisonment, 
“the public should be protected from the 
menace of self-styled and unscrupulous 
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handwriting experts.” It should: not be a 
difficult task to have would-be experts 
fully examined as to their technical qualifi- 
cations by a board consisting of selected 
and qualified persons, and who know the 
minimum attainments necessary to profici- 
ency. Lawyers have to pass examinations, 
and are controlled throughout their careers 
by rules framed by Government, but even 
the worst kind of lawyer has not the capac- 
ity, or the opportunity, for the mischief 
perpetrated by “unscrupulous handwriting 
experts.” The necessity for the official 
control of “experts” is, therefore, all the 
greater. 


(To be continued). 


IMPERIAL ACTS 1985 


ACT NO. XIV OF 1935. 
THE INDIAN COFFEE CESS ACT 1935. 


Received the -assent of the Governor-General on 
November 2, 1935, and published in the Gazette of 
India, Part IV, dated November 2, 1935. 


An Act to provide for the creation of a fund 
.* for the promotion of the cultivation, 
` manufacture and sale of Indian coffee. 
Whereas it is expedient to provide for 
the creation ofa fund: to be expended by 
a Committee specially constituted in this 
behalf for the promotion of the cultiva- 


tion, manufacture and sale of Indian 
Sai It is hereby enacted as fol- 
ws :— 


- 1. Short title and extent. 
' (1) This Act may be called the Indian 
Coffee Cess Act, 1935. 
` (2) It extends to the whole of British 
India except Burma. 

2, Definitions. 

In this Act, unless there is anything 
repugnant in the subject or context,— `’ 

(1) “coffee cess” means the customs-duty 
imposed by section 3 and leviable 
under the Sea Customs Act, 1878, 
or under the Land Customs Act, 
1924, as the case may be; 

(2) “Collector” means a Customs-col- 
lector as defined in clause (c) of 
section 3 of the Sea Customs 
Act, 1878, or a Collector of Land 
Customs as defined in clause (e) 
of section 2 of the Land Customs 
Act., 1924, as the case may be; 

A and 
b e 


(3) “Committee” means the Indian 
Coffee Cess Committee constituted 
under s, 4. ' 

3. Imposition of coffee cess. _ 

A customs-duty shall be levied on all 
coffee produced in India and taken by sea 
or by land to any place beyond the limits 
of British India or to Burma at the rate 
of one rupee per hundredweight or at 
such lower rate us the Governor-General- 
in-Council may, on the recommendation 
of the Committee, by notification in the 
Gazette of India provide. 

4. Constitution of Indian Coffee Cess 
Committee. | : 

(1) The Governor-General-in-Council 
shall constitute a Committee consisting of 
the following members to receive and 
expend the proceeds of the coffee cess, 
namely :— | f 

(i) five persons representing respectively 
the agricultural departments of 
the Local Governments of 
Madras and Coorg and of the 
Governments of the States of 
Mysore, Travancore and Cochin, 
nominated, respectively, by those 
Governments; ; 

(ii) eleven persons representing the 
coffee growing industry, namely :— 

(a) three persons nominated by the 
Government of the Mysore 
State; : 

(b) two persons nominated by the 
Local Governments of Madrag 
and Cocrg, respectively; 
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(c) three persons nominated by the 
United. Planters’ Association of 
Southern India; and 

(d) three persovs nominated by the 
Coffee Growers’ Association ; 

(iii) three persons representing trade 


interests nominated by the Go- . 


vernor-General in- Council; and 

person representing the 
Imperial Council of Agricultural 
| Research nominated by the 
NG _ Governor-General in-Council. 

(2) The Govenor-General-in-Council shall 
publish in the Gazette of India the names 
of all members of the Committee. 


(iv) one 


5. Vacancies. 

(1) If any authority o. body fails to 
make within a reaso.able time any 
nomination which: it is extitled to make 
under section 4, the Governor-General-in- 
Council may himself n minate a member 
to fill the vacancy. 

“(2) Where a member of the Committee 
dies, resigns, ceases to reside in India 
ot becomes incapable of acting, the 
Governor-General-in-Council may, on 
the recommendation of the authority or 
body which is entitled to make the first 


nomination under section 4, or, where such- 


recommendation is not made within a 
reasonable time, then on his own initia- 
tive, nominate a person to fill the 
vacancy. 

(8) No act done by the Committee shall 
be questioned on the ground merely of 
the existence of any vacancy in, or any 
defect in, the constitution of the Com- 
mittee. 


6. Incorporation of the Committee. 

The Committee so constituted shall be 
a'body corporate by the name of the 
Indian Coffee Cess Committee, having 
perpetual succession and a common seal, 
with power to acquire and hold property, 
both movable and immovable, and to 
contract and shall by the said name sue 
and be sued. 


7. Chairman, sub-committees and execu- 
tive officers. 

The Committee shall elect a chairman 
from amongst its members, and may 
appoint such sub-committees and executive 
officers as may be necessary for the 
efficient performance of the duties imposed 
upon it by this Act. 


8. Application of proceeds of coffee 


cess. 
(J) On the last day of each month, or 
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assoon thereafter as may be convenient, 
the Collector shall pay to the Committee 
the proceeds of the coffee cess recovered 
during that month, after deduction of the 
expenses, if any, -for collection and 
recovery. 

(2) The said proceeds and any other 
monies received by the Committee in this 
behalf shall be applied to meeting the 
expenses of the Committee and the cost 
of such measures as it may consider 
advisable to undertake for promoting the 
sale and increasing the consumption in 
India and elsewhere cf coffee produced 
in India and also for promoting agricultural 
and technological research in the interest 
of the coffee industry in India, 


9. Refund of and exemption from coffee 
cess. 

The Central Board of Revenue constitut- 
ed under the Central Board of Revenue Act, 
1924, may make rules providing, on such 
pages as may be specified in the rules, 

or— 

(a) the refund of the coffee cess levied 
where coffee is exported by 
land and subsequently import- 
ed into India; and 

(b) the export by land, without pay- - 
ment of the coffee cess, of coffee 
which is subsequently to be 
imported into India. 


10. Keeping and auditing of accounts. 

(1) The Committee shall keep accounts 
of all monies received and expended 
under section 8. 


(2) Such accounts shall be examined 
and audited annually by auditors appointed 
in this behalf by the Governor-General- 
in-Oouncil; and such auditors shall have 
power to disallow any item which has, in 
their opinion, been expended otherwise 
than in pursuance of the purposes of 
this Act. 

(3) If any item is disallowed, an appeal 
shall lie to the Governor- General-in- Council, 
whose decision shall be final. 


11. Dissolution of Committee. 

The Governor-General-in-Council may, 
by notification in the Gazette of India, 
declare that, with effect from such date 
as may.be specified in the notification, 
the Committees shall be dissolved, and on 
the making of such declaration, all funds 
and other property vested in the Com- 
mittee shall vest in His Majesty and 
this Act shall be deemed to have been 


repealed, 
6 
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12. Rules. | 
(1) The Governor-General-in-Council 


may, after consulting the Committee, by 
notification in the Gazette of India, make 
rules to carry out the purposes of this 
Act. 


(2) In particular and without prejudice 
to the generality of the foregoing power, 
such rules may provide for a'l or any of 
the following matters, namely :— 


(a) the term of office of the members 
of the Committee and the cir- 
cumstances in which, and the 
authority by which, members 
may be removed ; 

(b) the conduct of business by the 
Committee and the number of 
members which shall form a 
quorum at meetings ; 

(c) the maintenance by the Committee 
of a record of all business 
transacted and the submission 
of copies thereof to the Governor- 
General-in-Council ; 

(d) the preparation of, 
estimates of receipts 
expenditure ; and 


annual 
and 
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(e) the form of accounts to be kept 


and the publication of an 
abstract of such accounts with 
the report of the auditor 
thereon. 


13. Bye-laws. 

The Committee may, with the previous 
sanction of the Governor-General-in-Coun- 
cil, make bye-laws consistent with this 
Act and with the rules made thereunder 
to provide for all or any of the following 
matters, namely: — + 


(a) the procedure to be followed at 
meetings of the Committee ; 

(b the travelling allowances of mem bes 
of the Committee ; 

(e) the appointment, promotion and | 
dismissal of officers and servants | 
of the Committee, and the creation 
and abolition of appointments of 
such officers and servants: 

(d) ihe grant of pay and leave to such 
officers and servants; and 

(e) any other matter in respect of which 
bye-laws may be made under this 
Act or rules made thereunder. 





Notes of Recent English Cases 


Contract—Commission to execute portrait 
—Repudiation of contract—Suit for breach 
—(English) Sale of Goods Act, 1893, s. 4. 

The defendant entrusted the plaintiff, a 
painter of portraits’ verbally to paint the 
portrait of a lady for 250 guineas and plaint- 
iff accepted the commission. On the de- 
fendant repudiating the contract, the 
plaintiff sued defendant for breach. The 
defence was that by e. 4, Sale of Goods Act, 
the agreement was unenforceable due to 
lack of “acceptance” and receipt, part pay- 
ment, earnest or signed writing : 


Held, that the contract was not for the 
sale of goods, but of the employment of an 
artist to do work which the defendant 
desired that he should do. The agree- 
ment was in substance for exercise of skill 
and it was only as incidental to this skill 
that the same materials would have passed 
to the plaintiff from the defendant and 
consequently, defendant could not get the 
protection of s. 4 (Greer, Slesser and Roche, 
L.JJ.: March 1, 1935). Robinson v. Graves, 
104 L. J. K. B. 441. 


Administeation—Furniture and tittle 
° deeds handed over to donee—Death of donor 
e 


intestate—Imperfect gift -Lonee, appointed 
administrator. 


The principle under which an executor’s 
appointment operates to give him the legal 
estate and perfect an imperfect gift made 
by the deceased owner, governs also a 
case in which the donee of the imperfect 
gifs is appointed administrator of an 
intestate donor (Farwell, J., February 21, 
1935), James, In re; James v. James, 104 
L. 2d. Ch. 247. 


Master and Servant—Duty of servant to 
actin good faith—Intention of servant to 
leave service and set up own tusiness like 
master’s—Canvassing master’s customers 
while still in service—Damages. 

The defendant was for many years a 
milk roundsman in the plaintiff's service. 
With an intention to leave service, and set 
up a business of his own, on the last day of 
his service with the plaintiffs, the defendant 
solicited a number of his master’s custom- 
ers to transfer their custom on to him 
from the following day. As a result of his 
canvassing, a number of customers left the 
plaintiffs. Plaintiffs brought an action - 
against defendants claiming damages for 


1935 


breach on the part of the defendant of his 
agreement: 3 

Held, that the defendant’s action was 
a case of deliberate and successful canvass- 
ing at a time which the defendant was 
under an obligation to serve the plaintiffs 
with fidelity and that. he committed a 
breach of his implied contract by acting 
as he did before the termination of his 
employment and was, therefore, liable for 
the direct result of his wrongful act 
(Greer, L. J., Maugham, L, J., and 
‘Talbot, J.: April 8, 1935). Wessex Diaries, 
Lid. v. Smith, 104 L. J. K. B. 484. 


Insurance—Motor car—Third party driv- 
ing with assured’s permission—Clause extend- 
ing benefit of policy to persons driving 
insured car—Right to sue—Driver insured 
in respect of his own car—Own car sold— 
Effect. 

Where a person drivesa motor car with 
the assured’s permission and the assured 
had insured himself under a policy con- 
taining a clause which extended the insur- 

‘ance to persons driving the insured car 


with the permission of the assured, in | 


respect of any legal liability covered by the 
policy: 

Held, that the person so driving had a 

‘right of action against the insurer for 
indemnity in respect of any such legals 
liability. 

Where under a clause in a motor car 
policy the benefits of the policy are extended 
to the assured while driving any other car, 
the clause ceases to be in force on the sale 
of the insured car (Goddard, J.: May 14, 
1935): Tattersall v. Drysdale, 104 L. J. K. B. 
öll. 


Income-tax—Wife residing in United 
Kingdom for some months in year—Hus- 
band residing abroad—Wife lwing with 
husband during rest of the year—Income 
from War Loan accruing to wife—Lnabtlity 

to assessment—Income Tax Act, 1918, 
General Rules, r.-16, proviso 1, i 
The husband of the assessee lived in 


? 
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Egypt where he had a business, The wife 
Spent about five months every year in the 
United Kingdom while her husband spent 
from about two to four months every year 
in the United Kingdom during which period 
the wife also lived with him. It was sought 
to assess income-tax on the income from 
War Loan which she received : 


Held, that although the assessee lived ia 
the United Kingdom, yet she was living 
with her husband within the meaning of 
proviso (1) tor. Jt, General Rules under the 
Income Tax Act and was, therefore, exempt- 
ed from liability to income-tax in respect 
of her income from War Loan (Finlay, J. 
January 11, 1935). Browning (Inspector of 
Taxes) v. Mrs. A. F. Duckworth, 153 L. T. 
278 (K. B.). 


Contract— Promise to marry on condition 
of promisor getting decree of nullity of 
existing marriage- Illegality of contract— 
Claim for damages by relying on fraudulent 
misrepresentation— Maintainability. 

A promise by a married man to marry 
a woman if and when his existing marriage 
was dissolved by a decree of nullity, is 


. unenforceable, as the doctrine of public 


policy applies wherever there is a subsist- 
ing marriage and this is not altered by the 
fact that the decree of nullity when obtain- 
ed would declare the marriage null and 
void ab initio. 

The plaintiff (woman) claimed damages 
for deceit on the ground that she suffered 
damages by relying upon the defendant's 
fraudulent misrepresentation that he could 
get his marriage dissolved: 

Held, that the damages claimed were 
based on an allegation that the plaintiff was 
induced to continue her asscciation with the 
defendant, which was an immoral associa- 
tion and such damages were not recoverable 
(Greaves-Lord, J.: June 7, 1935), Siveyer v, 
Allison, 1903 L. T. 239 (K. B.) 


Extracts from Contemporaries. 


Royal Marriages. 
The announcement that His Majesty, at a 
| pecially convened meeting of the Privy 
Council, has given his consent under the 
Great Seal tothe marriage of the. Duke of 
Gloucester to Lady Alice Scott, is a fresh 
reminder that members of the royal house 
. have not the like freedom inthe matter of 
their matrimonial] alliances as that possessed 


by ordinary subjects of the realm. The 
right of the Sovereign over the upbringing 
and education of his grandchildren was 
first asserted in formal terms by George IJ, 
who maintained that by virtue of the prero- 
gative he had power to direct the education 
of those grandchildren to the exclusion of 
the parental authority of their father, the 
Prince of Wales. The legality of this claim 


46 


was submitted to the Judges, and ten out 

of the twelve decided in favour of the King, 

and even the two dissentients, who expres- 

sed the opinion that the education of the 

children belonged to their father, held that 

“the care and approbation of their mar- 

riages, when grown up, belong to the 
King of thisrealm.” In 17/2, George ILI, 

who had been annoyed by certain of the 

marriages contracted by his brothers, sought 

to enlarge his prerogative as head of the 
family, Accordingly, he sent a message to 
both Houses of Parliament stating that 

he was desirous “that the right of approv- 

ing all marriages in the royal family (which- 

ever belonged to the King of this realm, as 
a matter of public concern) may be made 
effectual.” Thereupon the Royal Marriages 
Bill was introduced, and although it encoun- 

tered a stormy passage, it eventually passed 

through both Houses and received the Royal 

Ascent. By its provisions no descendants 

of George II, except the issue of princesses 

married into foreign families, can make a 

valid marriage unless the King has given 

his consent, signified under the Great Seal, 
and declared it in council. To this sweep- 
ing enactment there is a proviso which, 

however, has never been invoked, namely, 

that a member of the royal house, above 
twenty-five years of age, may marry without 
the royal sanction, after giving twelve 
months’ notice to the Privy Council, unless 
during that time the two Houses of Parlia- 
. ment have expressed disapproval. At least 
une attempt has been made to repeal the 
Act, but unsuccessfully. —The Soltcitors’ 

Journal. 


Disposal of Minor Offences. 

- Our columns have in the past witnessed 
to various means, more or less elaborate, 
advocated or taken to expedite legal pro- 
cedure. A simple method which will not 
be less welcome on that account and is 
calculated to eliminate much unnecessary 
delay has been devised and is now in 
operation at the Clerken-well Police Court. 
The plan may be taken as an example of 
what can be done in this direction with 
little or no interference with existing prc- 
cedure. When the Court is held for the 
hearing of motoring cases those in which 
there isa plea of “Guilty” are dealt with 
first. The Times states that this system is 
-iegarded as a great improvement on the 
old practice of taking cases in the order in 
which they appear on the Court list, for it 
sometimes meant that trivial cases which 
were, uncontested had to wait while other 
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important cases lasting several hours weie 
fought. It is also announced that the pre- 
liminary police procedure is being quicken- 
ed. With the object that as little incon- 
venience as possible shall be caused to 
alleged offenders, instructions have been 
given by the Commissioner of Police of the 
Metropolis that summonses for certain motor- 
ing offences shall be issued without delay. 
There has in the past been frequent delay 
through the routine procedure of police 
inquiries and, it is stated, weeks might 
elapse between the report of a case and 
the Police-Court hearing. The process has 
now been accelerated to the satisfaction of 
all concerned. Consideration for offenders 
suggests a fortiori that every effort should 
be made to study, as far as practicable, the ` 
convenience of litigants. In any event 
there are excellent precedents for taking 
undefended cases first.—The Solicitors 
Journal. 


New Tales and Old. 

Although it is not to be supposed that 
Judges ever draw their humour from the 
mummified witticisms of their predecessors, 
legal anecdotes have a tendency to repeat 
themselves, which I suppose must be put 
down either to coincidence or to the natural 
confusion of oral tradition over the port. 
For instance, in a recently published book 
of memoirs, we are told of an over-dressed 
individual who stepped into the witness-box 
in Mr. Justice Bray’s Court. “Is your name 
Mr--,and are you the plaintiff in this 
case?” he was asked. “Tham.” “You are 
at present residing at—'s Hotel?” “I ham.” 
At last, turning to the witness, the Judge 
muimured: “Anda very well-dressed ham 
you are too.” Now, connoisseurs in legal 
anecdotes will at once recognise a strong 


family resemblance to one of the 
innumerable tales of the great 
Scarleti’s methods of cioss-examina- 
tion. In this one, he disconcerted by a 


similar remark a bumptious witness -with 
a similar superfluity of aspirates. In the 
same book, the sad story of the criminals 
who smiled when Avory, J., gave them 
eighteen months’ imprisonment for robbery 
with violence and found ten strokes of the 
cat added to their punishment has the same 
flavour as the tale of the prisoner who, 
when Lord Norbury, C. J., condemned him 
to be flogged from the Bank to the Quay in 
Dublin, said: “Thankyou, my lord; you 
have done your worst,” only to meet the 
rejoinder: ‘“No—and back again,” —The 
Solicitors’ Journal. 
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THE HANDWRITING EXPERT 
Part 11 l 
(Specially written for “Indian Cases” and ‘Criminal Law Journal") 


(Concluded from page 12 of 159 Indian Cases Journal.) 


31. It now seems opportune to refer to 
an [Editorial article which ‘appeared on 
p. 3 of “Document Investigation" for April, 
1935, The particular part in view begins 
by stating that the object of the magazine 
is “to raise the standard of expert testimony 
in India, by instructing Courts and lawyers 
in the subject to enable them to sift the 
statements made by document investigators 
and to know their limitations.” That, 
indeed, is a most praiseworthy object, with 
which no one will quarrel. Indeed, it is 
to be commended. The article then pro- 
ceeds — 

" The document investigator, better known as the 
hand-writing expert, cannot be more ridiculed or 
decried than what he already is, and when further 
denounced by his own tribe his position becomes 
intolerable. Little-do these great experts who write 
against small experts realise the harm they are doing 
not only to all experts including themselves but to 
the subject itself.” 

So far as I am aware, I have never seen 
anything in print that could be said to be 
written against “small experts” (whatever 
that means), nor have Lever seen it stated 
what is meant by a ‘‘great’’ expert. It is 
difficult to know what is meant by the 
quotation given, but if it means that- the 
“small expert” is the incompetent, inexperi- 
. enced and dishonest performer, surely it is 
high time he was ridiculed still further, 
and his position made absolutely intoler- 
able. How theexposure of the incom- 
petent and the dishonest faqir can do harm 
„to a scientific subject which is intrinsically 
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sound, it is difficult to understand. Is. it 
not much better to get rid of such persons, 
and so sweeten and purify the Augean 
stable from its present unhealthy condi- 
tions, wherein pollution is “cabin'd, cribb’ d, 
confin’ d”? 

32. The article then tells us:— 

“The motto of Document Investigation to its 


readers at large is ‘through science to justice’, and 
to those in the profession ‘live and let live.’ ” 


To a clear thinking person these two 
mottoes are as opposed as the poles. 
“Through science to justice" means the 
obtaining of justice in a scientific manner, 
without the slightest consideration for the 
interests of any person, or class of persons. 
It further means that the investigator must 
be absolutely rigid in his application of 
scientific principles, from which he should 
not be swayed under any circumstances, 
and that he should always bear in mind 
that what is required of him is “the truth, 
the whole truth, and nothing but the 
truth”. Unless these principles are definite- 
ly and absolutely adhered to in all circum: 
stances, then the motto of “through science 
to justice’ is a hollow mockery and a 
sham. , 

33. Let us now look at the motto “Live 
and let live.’ Amongst those who know 
the English language well, this phrase is 
generally understood to mean that one 
should turn a blind eye to the mild short 
comings or peccadilloes of others, and that 
one should not harass another or poke fun, 
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“at the unimportant, or trivial feelings, or 
drawbacks, of others. It has much the 
same significance as the French “ne reveillez 
pas le chat qui dort’ (Do not waken the 
sleeping cat), or the English equivalent of 
“Let sleeping dogs lie’, This being the 
correct interpretation of the phrase, it is 
surely in strange antiphony with the motto 
“through science to justice’. Let us study 
this matter a little further. 

(a). In view of the facts stated in the 
preceding parts of this article, is it serious- 
ly advocated that incompetent persons who 
come forward to give false evidence, or to 
throw dust in the eyes of a Court, should be 
allowed to “live and let live”? Is it seriously 
suggested that those who advocate the policy 
of “live and let live” approve of the methods 
of such persons? If the policy of those who 
advocate the motto ‘‘live and let live” is to 
raise the standard of expert testimony in 
India, how can they possibly reconcile 
their advocacy of “live and let live” with 
the policy of raising the standard of testi- 
mony? he raising of the standard of 
expert testimony in India wiil never be 
accomplished by such advice as "live and 
let live”, which is about the most ill-con- 
sidered advice that could be given. Do 
the advocates of this slogan consider that 
an expert should be allowed to “live and let 
live’, no matter how inefficient, dishonest 
or corrupt he may be? 

34. ‘The advice to “live and let live” 
isin strange contrast with what has pre- 
viously appeared in the magazine, ‘“Docu- 
ment Investigation,’ Here is an extract:— 

“ With the host of unqualified non-scientific experts 
who are daily springing up, it is small matter for 
wonder that many judicial aecisions sometimes pass 
scathing comments on the kind of “expert” evidence 
which they offer, ‘here are, of course, black sheep 
in every flock, but with the law as it stands the 
profession of handwriting expert seems to draw 
w larger element of the uneducated, the ignorant 
and the unscrupulous, than almost any other profes- 
sion. Some ot vhese persons yield to the allurements 
of those who often condemn them as incompetent and 
proclaim them as biased, prefudiced, or even worse, 
‘These so-called experts, ao not hesitate to state a 
half truth as the unadulterated truth,and in mapy 
instances goto the length of deliberately perjuring 
themselves,” (“ Document Investigation,” Apru 1934, 

- 5), 

. it this is not ridicule and denuniciation 
ofignorant and unscrupulous eaperts, be 
they “great” or “small”, then language has 
no meaning. But this is not the only 
instance in which Document Investigation” 
has iidiculed, quite rightly, the eftorts of 
pretenders ana charlatans. On p. 13-14 
vl the magazine for April 1934 there is pre- 


e sented, with photographs, the text of a judg- 
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‘ment in which a so-called expert was found 
to be deliberately stating untruths, and 
concerning which there is the editorial 
comment already given in para. 26, 

In view of this strong condemnatioa, 
does the magazine still consider that the 
doers of such a “glaring instance” should 
be allowed to “‘live and let live’? l 

30. On pp. land 2 of the magazine for 
October 1933, there is further ridicule and 
denunciation, and examples are given of 
what often takes place. Listen to this :— 

“ Unfortunately, there is some justification for the 
slighting remarks that are often made concerning 
handwriting experts. If it were due to a lack of 
skill, only some allowance could be made for ignor- 
ance but when ignorance is wedded to corruption, the 


alliance is obviously a most unholy one that should 
be dissolved at the earliest possible moment”. 


On p. 3 of the same issue is given an 
account of an alleged expert who was sent 
to jail for six months for perjury. Again 
on pp. lto3 of the January 1934, issue, 
under the caption of "Experts Differ,” the 
masalchi-expert and others of his jat are 
ridiculed, and it is clearly stated that 
“some of them (“experts”) are disgraceful- 
ly honest”, Is it suggested that persons of 
the masalchi ty pe, or those who are ‘“‘disgrace- 
fully dishonest” should be allowed to ‘live 
and let live’??? Will it tend to raise the 
standard of expert testimony if such persons 
are allowed to continue? In the same 
issue of January 1934, there is also printed 
on pp. 15 and 16 the text of a judgment in 
which a so-called “expert” was severely 
castigated by the Court. Do the advocates 
of the policy of ‘live and let live” suggest 
that ignorant persons of the type referred 
to inthe judgment should be allowed to 
continue their nefarious business? Is it 
seriously suggested that persons of the 
type referred to add any lustre to the moito 
“through science to justice’? Is it not the 
business of those in the profession to pour 
scorn and ridicule on such pretenders, and 
so clear themselves of the possible sugges- 
tion that they are in the same category, 
and that they are ‘‘fostering an unhealthy 
brood’? JIsit not forthe good of the pro- 
fession that the position o1 charlatans ot the 
type referred to should be made intolerable, 
so that those who are above reproach may 
not be looked upon as kith of the same 
kin? It is really difficult to understand 
how the policy of “live and let live” can be 
applied to such persons. 

(a). There is not the slightest doubt that 
the tone of the article in the magazine does, 
in fact, do that which it attempts to deride 
and find fault with, namely, unjustly to 
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sneer at others while advocating the motto 
of "live and let live.” That is truly a most 
illogical position, and a most surprising one 
for a magazine which has for one of its 
mottoes ‘through science to justice.” 

36. The controllers of the magazine must 
be fully aware of the dishonesty and corrup- 
tion that exist in the field of expert testi- 
mony relating to documents. The Editor 
was chiefly responsible in the year 1933 for 
sponsoring the idea of the formation of a 
“Document Investigators’ Association.” 
The following is an extract from the Octo- 
ber 1933 issue of the magazine, in which 
the formation of the Association was strong- 
ly advocated : 

“No specialiet can claim to be infallible, but when, 
in a simple matter such as a bungling forgery, or a 
series of signatures traced from the same model, 
alleged experts can be found who will come forward 
and unblushingly swear that they are genuine, it 
needs no special pleading to convince the reader that 
the activities of such persons should not be tolerated 
for an instant. Apart altogether from such outrage- 
ous perjury, many instances are known in which 
some alleged experts have had dealings with both 
parties in the same suit, or have given diamterically 
opposite opinions on the same facts to each of the 
contending parties,” = 

Is it seriously contended that persons of 
the class referred to in the above extract 
should be allowed to “live and let live”, 
and to continue their depredations unheeded 
and unchecked ? 

37. Some of the practising experts, 
especially those who have sprung up of late 
years are sadly unequipped : 

“There are exceedingly few who have full and 
complete equipment, Most of them possess only a 
reading glass, a foot-rule, a three-inch school pro- 
tractor, and perhaps a pair of dividers, all of which 
might be of service to a stonemason or a mochi. 
Scarcely one of them knows one end of a camera 
from the other. In short, they are entirely unequipped 
for the work they profess todo”; “Document Investi- 
gation” January 1934), 

38, Does the magazine consider it is 
compatible and in harmony, with the spirit 
of “live and let live” to refer to another 
expert as follows: — 

“ Another expert sold his microscope when hard up 
but retained the box. He still attends Courts with his 
box, but as he forgets its key, he is alweys, unfor- 
tunately unable to usa the microscope.” (“Document 
Investigation,” April 1934). 


I do not know whether the facts are true, 
but even assuming that they are, the special 
brand of editorial humour exhibited in the 
extract, is in strange contrast with the 
policy of “live and let live’, or with the 
greetings of “kindlier feslings” with which 
the magazine heralded its issue of January 
1934. Is this not ridiculing and deriding 
other experts ?, or can it be truly said that 
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such uncharitable remarks “foster the 
spirit of ‘live and let live”? It is also in 
strange contrast with the spirit of ‘The 
Sportsman's Prayer”, printed on p. 4 of 
the April 1935 issue, from which the follows 
ing is quoted: 

“And if I should lose, let me stand by the road 

And cheer asthe winners go by. 

And, Lord, let my shouts be ungrudging and clear. 

And let me not cherish a snarl or sneer 

Or play any snivelling part.” (The italics are mine), 

39. There is another aspect to which I 
should like to draw attention. It is well 
known that some experts make a business 
of circulating copies of depositions, judg- 
ments, and other documents, to all and 
sundry, either with or without payment, for 
the sole purpose of lowering in the estima- 
tion of the public, the experts whose names 
are mentioned. Some of these papers are 
typewritten, but others are printed but 
neither the one nor the other state where 
they were duplicated, or printed, or who is 
the distributor, thereby evading the provi- 
sions of the Press Act. The distribution 
is usually done sub-rosa, but sometimes 
anonymously, and it is difficult to believe 
that it is not done with malice, and with a 
desire to injure. Certainly it is difficult to 
imagine that it is done with “kindlier feel- 
ings towards each other”, or with the policy 
underlying the motto of “liveand let live”. 
In a real endeavour to live up to the motto, 
no better way of doing so can be imagined 
than by ceasing such underground methods 
by those who are responsible, and I suggest 
that the magazine “Document Investigas 
tion” takes the lead in putting a stop to 
such unworthy subterranean proceedings. 

“Thou shalt do the deed and abide it, 

And sit on thy throne on high 

And look on to-day and to-morrow 

As those that never die.” 

40. Another direction in which the policy 
of “live and let live” might be allowed to 
operate to the common good is in regard to 
the pernicious habit of some experts who 
never lose an opportunity to backbite, to 
belittle, or even to defame, some of their 
colleagues behind their backs. It is in 
matters of this kind that the policy of “live 
and let live” is not only unobjectionable, 
but highly desirable, and not in the direc- 
tion of allowing those persons to have the 
benefits of the policy who are uneducated, 
inefficient, dishonest, or corrupt. 

“Sure, He that made us with such large discourse, 

Looking before and after, gave us not 

That capability and god-like reason, 

To fust in us unus'd.” 
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THE ACCOUNT STATED. 


“One of the mostiordinary business facilities 
which has been common to everybody who 
carries on business under any system which 
incorporates apy of the ordinary principles 
of English contract law.” 

In these terms Lord Atkin referred to the 
aecount stated in Siqueira v. Noronha [1934] 
A. ©. 332. What constitutes an account 
stated isfamilar to practitioners, and the 
convenience of this form of action is clear. 

It is important, however, to draw a distinc- 
tion between an account stated which con- 
sists merely in the addition of a number of 
items on one side, and the true account 
stated which shows a sum due after debts on 
éach side have been set cff one against an- 
other. Both are substantive forms of action 
but by reason of the doctrine of considera- 
tion the latter is more advantageous, in 
certain circumstances than the former. $ 

Where the debts are allon one side, and 
the resultant account has been accepted, the 
cause of action which has arisen is founded 
upon the admission of the defendant that 
the sum claimed on the account stated is due 
and owing to the plaintif. The position is 
that the onus of proving that the money or 
any part of it is not due or owing is on the 
defendant. But the important point is that 
he may so prove and if he succeeds in this 
he will be entitled to judgment against the 
plaintiff. Thus, he may show that one debt 
comprised in the account is not due since it 
is void for want of consideration, or is claim- 
ed upon a consideration which has failed or 
upon an illegal consideration. That is to 
say, he may defend as to any part of the 
claim, if the item which that part represents 
could not have been sued for and recovered 


as a separate debt by the plaintiff. Thusin | 


the old case of Scadding v. Eyles, 9 Q. B. 858 
where an attorney claimed money on an 
account stated it was held to be a good plea 
that the account was stated solely of and 
concerning charges for work done as an 
attorney, and that no bill.was delivered. 
Since the money could not be recovered as 
‘a separate item for want of a bill delivered, 
it was irrecoverableon an account stated for 
the same reason. 

When, however, the account stated repre- 
gents debits and credits, the action is not 
brought upon an admission, but upon a con- 
tract, the consideration for which is furnished 
by the mutual releases entailed. The matter 
is putin this way by Blackburn, J., in Lay- 
cock v. Pickles (1863), 4 B. & S. 497 :— 

° “There is a real account stated, call- 
ed ineld law an insimul computassent, 


that is to say, when several items of 
claim are brought into account on either 
side, and, being set against one another 
a balance is struck, and the consideration 
for the payment ofthe balance is the 
discharge cf the items on each side. It 
is then the same as if each item was 
paid and a discharge given for each and 
in consideration of that discharge the 
balance was agreed to be due.” 

The same idea is expressed in a footnote (d) 
to Cocking v. Ward (1846), 1 O. B., at 869 :— 

“In areal account stated, the extinc- 
tion of cross-demands per confusionem— 
not the bare act of accounting— appears 
to form the consideration of the promise 
to pay the balance.” 

In sucha case then, the acceptance of the 
account is more than an admission—it is a 
contractual promise. From this it should 
follow logically, and it does follow in fact, 
that the full amount may be recovered, even 
although one or more of the items might not 
have been recoverable if sued for separately. 
Thus, with Scadding v. Eyles, supra, should 
be contrasted Turner v. Willis [1905] 1 K. B. 
468. In that case a solicitor had a claim 
against his client for costs and the client had 
a cross-claim against the solicitor. The par- 
ties struck a balance which showed an 
amount owing to the solicitor. This account 
was not in writing and no detailed bill 
of costs was ever delivered. It was held 
that the solicitor could, on these facts, main- 
tain an action for the agreed balance. 
Lord Alverstone, ©. J., says at p. 470 :— 

SM aas it consisted of entries on both 
sides, and that the parties agreed the 
amounts of those cfoss-claims, and a 
balance was struck, I think the action 
upon an account stated might well be 
supported. But if, on the other hand, 
there was no cross-claim by the defen- 
dant, and the statement of account 
merely consisted in the agreement of the 
amount of the solicitor’s Dill, then I 
think that that would not suffice.” 

Kennedy, J., draws the same distinction and 
specifically referred to Scadding v. Lyles, 
supra. The same rule would, it is submitt- 
ed, apply where the objection to any one 
item was want of consideration or the like. 
Blackburn, J., continues his judgment in 
Laycock v. Pickles, supra, in these terms :— 

“ It is not necessary, in order to make 
out a real account stated, that the debts 
should be debts in presenti, or that. 
they should be legal debts ” (i. e., pre- 
sumably recoverable atlaw). “I think 
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equitable claims might be brought into 
account and I am not certain that a 
moral obligation is not sufficient 
subject to this, that where some of the 
items are such that, if they had been ac- 
tually paid, the party paying them would 
have been able to recover them back as 
on a failure of consideration, the account 
' stated would be invalidated.” 
‘Lord Atkin in Siqueira v. Noronha, supra, 
after quoting this passage in extenso, makes 
his comment on the meaning to be given to 
‘these last words: ‘By that must be meant, 
in view of many subsequent authorities, 
would be invalidated to the extent of those 
items which are’objected to on that footing.” 

What then emerges? Avoidance by mis- 
take and frahd is, it is submitted, clearly 
possible, for these vitiating elements affect 
all simple contracts alike. But accounts 
stated of the contractual kind which we have 
been considering cannot be challenged on 
such grounds as that any one item is statute- 
barred (Ashby v. James (1843), 11 M. & W. 
542), or not evidenced by writing (Siqueira 
v. Noronha, supra), or merely & promise 
founded on moral (that is, in law, no) con- 
sideration, or, indeed, upon any ground that 
could effectively prevent it being a legally. 
fecoverable debt if sued for alone. 

The exception noted by Blackburn, J., in 
Laycock v. Pickles regarding defending on 
‘an item which could have been recovered by 
the defendant in an action by him for money 
paid for a consideration that has wholly fail- 
ed is, of course, in no way inconsistent with 
what has been said above as to the inability 
of the defendant to defend as to one item on 
the ground that the promise on which the 
plaintiff is suing is not supported by con- 
sideration. Blackburn, J., is there saying 
that where the defendant has a substantive 
cause of action, viz., a claim for money paid 
for a consideration which has wholly failed, 
he is entitled to resist the account stated to 
the extent of saying that he is entitled to 
payment of that particular amount and there- 
fore is entitled to say that he owes the de- 
fendant so much less than appears on the 
account. It is, in asense, a set-off or Cross- 
claim. It is wholly different for the de- 
fendant to resist payment of a particular 
item on the ground that there was no con- 
sideration. Here he is not making a claim, 
but seeking to escape the plaintiff's claim. 
And as we have seen, his attempt will be 
unsuccessful since the cancelling of mutual 
debts affords a consideration which supports 
a promise to pay the balance, 

‘The case of Cocking v. Ward, 1 O. B. 858, 
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does present some difficulty. It decides that 
a plaintiff may succeed upon an account stat- 
ed which does not consist of mutual debts 
in a case where the debt could not have been 
originally recovered since it was not evidenc- 
ed by “ a writing signed.” Tindal, ©. J. 
appears tothink that the acceptance of the 
account is an acknowledgment sufficient to 
sustain the claim on an account stated. He 
also suggests that the moral obligation to 
pay could furnish the consideration. This 
latter suggestion is clearly wrong. But it is 
interesting in that it indicates that he felt 
that there should be some consideration. It 
is difficult to reconcile this case with Scadd- 
ing v. Eyles, supra, and with the judgments 
in Siqueira v. Noronha, supra. The difficul- 
ty is dealt with thus by the learned editors of 
BaT a Leading Oases,” 13th ed., Vol. 1, 
p. 151 :— 

“It was by an application of the 
principle that a subsequent promise 
may give validity to a debt otherwise ir- 
recoverable owing to some positive rule 
of law that effect was given to the count 
upon an account stated in Cocking v. 
Ward when the count upon the special 
agreement failed owing to the Statute of 
Frauds.” 

The case of Evans v. Heathcote [1908] 1 K. 
B. 418, is similarly explained in the same 
place. If this explanation be accepted, 
Cocking v. Ward does not proceed upon the 
account stated qua account stated, but upon 
the account stated qua acknowledgment re- 
viving or validating the original promise. 

Ashby v. James, 11 M. & W. 543, supports 
this view. There, there were cross-accounts 
between A and B, but many of A's credits 
were more than six years old and therefore 
statute barred, An account was taken ver- 
bally and an amount found to he dueto A, It 
was held that A could recover in spite of the 
Statuteof Limitations and Lord Tenterden’s 
Act (requiring a written acknowledgment to 
defeat the operation of the Statute), on the 
ground that he was suing on an altogether 
fresh contract. Alderson, B., distinguishes 
clearly between this case of mutual accounts 
and one where there are debts on one side 
only. Here, there was a fresh consideration, 
and the plaintiff was not forced to rely upon 
a parole promise to pay the existing, but 
statute-barred, debt. 

“ Tfone of the itemsin an account consist- 

ing of cross-claims is unenforceable by 

reascno of the Gaming Acts, it is submitted 

that the defendant cannot avoid payment to 

that extent since new consideration has been 

furnished and the case would be broughte 
o 
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` within the principle of Hyams v. Stuart King 
[1908] 2 K.B. 696. There the defendant had 
promised to pay a racing debt in considera- 
tion of the plaintiff agreeing to hold over the 
cheque for a few days and to refrain from 
declaring the defendant a defaulter. This 
was held to be a valid and enforceable con- 
tract since there was good consideration for 
the fresh promise to pay. Further, the argu- 
ment below on the question of illegal con- 
tracts is applicable to unenforceable contracts. 
The matter is more difficult if one of the 
items represent a debt that hasarisen by 
reason of an illegal contract. Sir Gorell 
Barnes in Hyams v, Stuart King, doubted 
whether the position would have been the 
same if bets had been illega), On the other 
hand, the striking of a balance, when there 
are debits on both sides, amounts to payment 
of such debits. Alderson, B., in Ashby v. 
James, supra, says : 
“ The truth is, that the going through 
an account, with items on each side, and 
striking a balance converts the set off 
into payments.” 
The money represented by the illegal con- 
tracts is thus notionally paid, and to allow 
the defendant successfully to defend as to 
that amount would in effect be to allow him to 
recover back money paid on an illegal con- 
tract, which is impossible if the contract has 
been executed and both parties are in pari 
delicto. There is support for this view in 
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Owens v. Denton, 1 O.M. & R. 711, where 
malt had been sold by B to A by an illegal 
measure (the hobbit), This had been follow- 
ed by a settlement of accounts. In an action 
for work and labour by A, it was held that 
B was entitled to set off his demand for the 
malt. Lord Abinger, C. B., remarked in 
argument that if the malt had been paid for, 
the plaintiff could not have recovered the 
money back, and, giving judgment, said :— 
“The question here is, whether there 
has not been such a settlement of ac~ 
counts between the parties as is equiva- 
lent to a payment. I think there has been 
such a settlement and that the parties 
are in the eame situation as if payment 

in cash had been made.” , 

Analogous to the account stated of the con« 
tractual kind is the agreed account referred 
to by Viscount Cave in Camillo v. Alexandria 
Works, 38 T. L. R. 134, at p. 143 :— 

There isa third class of stated or agreed 
accounts comprising cases where a claim has 
been made ..... and the other party has for 
valuable consideration agreed to accept it ag 
correct. The consideration may be a re. 
duction of the claim, aconsent to wait for 
payment... This isa real agreed 
account and according to English law Cas 
not be re-opened except for fraudi or on some 
other- ground which would enable a party to 
an agreement to have it set aside.— The So- 
licitors’ Journal. > 





THE DEFINITION OF SOLVENCY. 


The question whether a personis in a 
position to pay his or her debts is not 
always easily answered, as appears from 
Inre Baker (p. 119 ante*). The bankrupt 
had assigned to trustees, on March 19, 
1932, all his estate in certain reversion- 
ary interests, subject to his right to raise 
1904, out of the settled funds, without any 
one's consent. A power of revocation was 
also reserved, subject to the consent of the 
trustees ora Judgeof the Chancery Divi- 
sion. In March, 1932, the settlor's debts 
were less than 150I., but a receiving order 
was made on February 19,1935, and an 
adjudication soon followed. The trustee 
in bankruptcy contended thatthe settle- 
ment was void, underthe Bankruptcy Act, 
1914, section 42, as the settlor had become 
bankrupt within ten years, and, at the 
date of the settlement, he had been unable 
to pay his debts without the aid of the 
property comprised therein. It was also 

*Page of 80 Le J.—|Ed.] = 
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contended that the settlement was void 
under the Law of Property Act, 1935, 
sec. 172, as the intention had been to 
defraud creditors. The latter allegation 
was denied by thé bankrupt, whose case 
was that ashe had an absolute right at 
any time to raise 1501, out of the settled 
funds, he was solvent atthe time of the 
settlement, without the aid of the property 
comprised therein. Mr. Justice Farwell 
upheld the latter contention, and consider- 
ed that in view of the power of revocation 
and other facts, the settlement was also 
not void under sec. 172 (supra). The mo- 
tion was dismissed. 

The factors to take into account in esti- 
mating solvency were considered in Re 
Lowndes (1887, 56 L.J. Q. B. 425). A 
clergyman had made post-nuptial settle- 
ments in 1880 (when he owed 1,8002.), 
reserving to himself life interests of the 
total value of 2,350. He became bank- 
rupt within ten years, and the Official 
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Receiver contended that the life interest 
could not be taken into account in estim- 
ating the settlor’s solvency. The County 
Court Judge at Northampton refused to 
declare the settlement void. The Official 
Receiver appealed on the ground that, as 
the bankrupt admittedly could not pay his 
debts without taking into account his inter- 
est under the second settlement, the case 
fell within the plain language of the then 
equivalent of sec. 42 of the Bankruptcy 
Act, 1914. The case for the bankrupt was 
that the section only applied to property 
settled upon other persons, as it would be 
absurd to exclude asettler's own interest, 
which might suitice to pay his debts many 
times over. The Divisional Court (Mathew 
and Cave, JJ.) agreed thata  settlemet, 
which leaves the settlor still able to pay 
his debts (although his means of paying 
them may be in part derived from his 
settled interest) was not within the meaning 
of the section. The settlement was there- 
fore held valid. 

A power of revocation was one of the 
means of upholding a settlementin In re 
Lane-Fox (1900, 69 L. J. Q.B. 722). The 
settlor was left an orphan in 1870, and she 
inherited 15,000/. on attaining her majority 
in 1891. Onthe advice of her friends, 


she then executed a self-protective settle-— 


ment, reserving a Power of revocation, 
with the consent of her trustees. This 
was twice partially exercised, to enable the 
settlor to pay her debts (to the extent of 7,0002. 
and 7301), but the trustees refused their 
consent on the third occasion when the 
settlor required another 5601. The settlor 
thereupon filed her own petition, in order 
to get rid of the settlement, her case being 
that it was made to defeat future creditors, 
and was void under the then equivalent of 
the Law of Property Act, 1925, section 172. 
Mr. Justice Wright observed that every- 
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thing was in the ordinary form, the arrange- 
ment was perfectly honest, and there 
wereno debts at the time beyond the 
amount of the moneys- in hand. It would 
have been outrageous to set aside such a 
settlement, merely because the lady had 
turned out to be more extravagant than had 
been supposed. The motion was therefore 
dismissed. 

The cases afford an interesting example 
ofthe manner in which the plain words 
ofa statute may be misleading. At first 
sight, thereis no reason why the settlor’s 
own interest should not be included in 
the phrase ‘‘without the aid of the property 
comprised in the settlement.” The fallacy 
of such an argument was exposedin Re 
Lowndes (supra) by Mr. Justice Cave, 
where he said ; 

“Suppose a young man, having no 
property but an estate in tail in 
remainder onthe death of his father 
in large landed property, does what is 
very common, viz, at his father’s 
request joins in resettling the property, 
reserving to himself on the settlement 
a life estate only. Could it be con- 
tended that the settlement might be 
avoided on his becoming bankrupt 
within ten years, simply on its being 
shown that he owed at the time 1,0002., 
which he could not pay without tak- 
ing into account the value of his interest 
under the settlement, which might 
amount to many thousands of pounds ?” 

This was a curious illustration from a 
common law Judge, and estates tail are 
rarer now than in 1887. Nevertheless, on 
the substitution of a reference to rever- 
sionary interests or other forms of property, 
the above illustration becomes as apt now as 
when the words were spoken :—The Law 
Journal. 


Extracts from Contemporaries. 


What Is a Summary Conviction? 

We published an article under this 
heading on 29th June last, in which we 
expressed the opinion that the convenient 
view, which, in the absence of specific 
authority, we should prefer to take, would 
be that no conviction takes place in a 
court of summary jurisdiction until the 
‘court actually proceeds to judgment, 

We have now found definite authority 
for that proposition. In R, v. Beesly, ex 
parte Grimmett, [1909] 1 K. B. 849; 73 
J, P. 234, Walton, J., used these words 


in the course of his judgment: “The 
justices first heard the evidence as to the 
offence charged, and they made up their 
minds that it had been committed, and 
they then inquired as to the previous 
history of the delinquent, and then it was 
proved that she had been previously con- 
victed. Up till thenthe justices had not in 
fact, convicted...” Inthe judgment in the 
Times Law Reports the words appear: “The 
justices heard the evidence...and upon 
the evidence made up their minds to 
convict... There was not ‘a convictions 
> 
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until after ‘the justices had passed making sketches in the public gallery of 
sentence.” 


This is a perfectly clear statement, and 
would remove grave difficulties. Any 
other viewof the law might lead to serious 
miscarriages of justice. 

Unfortunately, however, observations in 
a later case point the other way: see 
Harris v. Cooke (1918), 83 J. P. 72. In 
that case, however, special considerations 
applied, and we still think the dictum of 
Walton, J., remains.— Justice of the Peace. 


Forgery Made Easy. 

We have never quite understood the 
attraction of an illegible signature, but 
we have sometimes thought men affected 
it as being more difficult to imitate than 
the clear, round hand of a copy-book 
style. Anyone who relies on that kind 
of precaution will be somewhat disconcerted 
by the account of a prison escape in Paris 
which was accomplished partly by means 
of a forgery. h 

It appears that an accused man, in 
custody at the Sante, was brought to the 
Palais de Justice, from which he contrived 
to escape, in answer to a written request 
to the prison governor for his presence 
before the examining judge. How he 
escaped, unless there was some complicity 
with officials, has not yet been ascertained, 
and inquiry is going on. But what is 
astonishing is the naive statement that it 
was found that the letter demanding the 
prisoner’s presence was a forgery which 
had been accepted as genuine because the 
signature was illegible !— Justice of the 
Peace. 


Sketching in Court. 





a police court, portraying magistrates and 
officials, was prosecuted at the same court 
and told that he might be fined fifty 
pounds for each offence. Evidently his 
work was good, for the magistrates found 
themselves amused and were able to com- 
pliment the artist and discharge him 
without punishment. Indeed, the chairman 
seems to have givena broad hint, which 
was duly taken, that the defendant might 
present the sketches to the bench. 

The offence is against section 41 of the 
Criminal Justice Act, 1925. To take, or 
attempt to make, any photograph in any 
court is an offence. But to make, or attempt 
to make, sketch is an offence only if it be 
done with a view to publication, and if the 
sketch be of a judge of the court, a juror, 
a witness, oraparty. There is, therefore, 
apparently no harm insketching officials 
who are not judges (“judges” includes, in 
this case, magistrates). No doubt the 
prosecution were able to prove, in the case 
quoted, an intention to publish. It is, 
naturally, also an offence to publish, 

Ae to what constitutes publication in 
this connection, we know of no decision; 
but we should suggest that the same 
meaning might possibly be attached to 
the word as is given to it in ‘libel cases. 
Alternatively, it might be limited to more 
general publication in magazines or news- 
papers, The first construction would lead 
to the unfortunate result that a modern 
Frank Lock wood, amusing fellow members 
of the bar with his sketches in court, 
would be guilty of an offence. And even 
magistrates have been known to enter- 
tain clerks with sketches of witnesses 
and parties. Were they guilty of public- 


A young artist who was said to be ation?—Justice of the Peace. 
REVIEW. 
The Law of Arbitration in British’ discusses the question “what is arbitra" 


India:—By Rar Bawapurk Diwan Cuanp 
Oxsaral, B. A., LL. B., ADVOOATE, Pesna- 
WAR: PUBLISHED BY TAR AvTuoR: 1935. 
We have received the first part of the 
new publication by the Rai Bahadur whose 
previous commentaries have easily won 
jor him a front rank among commentary 
writers in India. The plan of this work isin 
the form of Lectures and the synopsis shows 
that the subject on hand will have been 
exhaustively dealt with when the book 


comes out inits complete form. The pre- 
e gent part’ Which is mainly introductory 
o 


tion” and the answer is given under five 
titles. Thoroughness has always been the 
key-note of Mr. Obhrai’s commentaries 
and this work is no exception. The learn- 
ed author's skort treatise on the “Law of 
Mercantile and Legal Arbitrations in India” 
has been expanded and made to assume 
theform ofa full and exhaustive legal 
treatise. Case-law, English and Indian, 
has been fully examined and brought up- 
to-date. The printing is excellent. This 
book needs no recommendation to the 
Bench and the Bar, 
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CRIMINAL LAW IN GERMANY. 


The recent Penal and Penitentiary Con- 
gress in Berlin led to a sharp divergence of 
views there, and to a somewhat acrimonious 
discussion inthe newspapers here. A calm 
and competent British observer, who was 
present at the Congress, has given us his 
personal impressions of what took place in 
Berlin and we are disposed to accept his 
view that the German authorities and mem- 
bers of the Congress showed all due courtesy 
to their foreign guests, and while, as might 
be expected from people urging their own 
ideas developed in a political and social re- 
volution of the most thorough-going kind, 
new ideas were put forward with uncom- 
promising energy and fervour, there was 
amplescope given for the expression of the 
views of others. 

However that may be, it isthe ideas which 
are interesting, though we cannot admit 
their novelty. In putting some of them be- 
fore our readers we make use of two 
pamphlets in English presented by the Ger- 
man Government to English members of the 
Congress (who also received some very in- 
teresting printed matter, both in English 
and in German, on the prison system in 
Germany). One of these pamphletsis en- 
titled “ The Change in the Political Outlook 
in Germany and its Influence on the Reform 
of the Crimimal Law, Penal Procedure, and 
the Execution of Sentences.” This repro- 
duces the address of Dr. Roland Freisler, 
the Secretary of State in the Reich Ministry 
of Justice. The other, from our point of 
view much more interesting document, is the 
address of the Minister of Justice himself, 
Dr. Gurtner. It is entitled, “ Theidea of 
justice in the German Penal Reform.” 

. German justice in the National Socialist 
State is founded on the idea of atonement. 
"Justice demands that all guilt should be 
suitably atoned for,” says Dr. Gurtner ; and 
again, ‘‘ Ifthe criminal law is to represent 
atonement for a wrong done to the commun- 
ity, and hence defend and protect the 
national community from evildoers, the 
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logical result is that severity is demanded 
in the treatment of prisoners.” 

The logic is unassailable, but as with 
much logic, the conclusion rests on a doubt- 
ful premiss. 

What is the “guilt which is to be atoned 
for? The answer is found in another observa- 
tion of the Minister. “The law condemns the 
offender according to the extent to which his 
will has ceased to be in accord with the will 
of the community as a whole.” He adds, “We 
shall not repeat the mistakes of one-sided 
special prevention.” The phrase is a little 
awkward to English ears. What it means is 
explained elsewhere. “When we assign to 
the judge the task of investigating the per- 
sonality of the accused, we by no means wish 
to accept the demands of various adherents 
of the sociological school of criminal law 
who, indeed, also wished the personality of 
the offender to be taken into account. 
<... Tho sociological school originally de- 
manded the investigation of the offender's 
personality with a view to educating, better- 
ing or frightening him from committing 
criminal acts in the future by means of 
punishment, but in this way pursued exclu- 
sively the aims of special prevention.” 

Dr. Gurtner.adds that practice based on 
these views “led to the exercise of far-reach- 
ing clemency and a lax practice of pardon- 
ing which led in the post-war years to an 
enormous increase in criminality, especially 
in the case of serious crimes,” He probably 
would not admit that this was due to the 
same inherent vice of logic which makes 
equally unsound the new practice now being 
put into force. Logic is extremely well in 
its place. The formal conclusion from the 
carefully framed premiss is a remarkably 
valuable instrument of thought, but the 
melancholy fact remains that however care- 
fully we frame our premisses, they must, in a 
world of infinite diversity, remain incomplete, 
If we act consistently on conclusions drawn 
from imperfect premisses we shall most 
certainly not do justice, The most remarkas 
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‘able source of strength in ithe English way 
of doing things is our recoil from extreme 
consequences. The logic may be irrefrag- 
able, we just will not act upon the unassail- 
able conclusion, though rarely in the analysis 
made and the premisses discovered to be 
at fault. We regard it as a poor reason for 
untoward severity by one set of people, that 
another set has been foolishly weak. 

But, of course, in the new totalitarian 
States, man was made for the State, not the 
State forman. It is the old fallacy exposed 
long ago as to the Sabbath. We are not 
sufficiently learned in Teutonic mythology 
to know whether Wotan regarded the in- 
dividual man as an instrument or an end. 
That is of course the fundamental question, 
rarely faced, but the difference is one under- 
lying all the differences of State organisa- 
tion, all penal law, possibly all human 
thought. Theidea underlying our own polity 
appears to be that the individual is an end 
in himself, and all social and legal agencies 
must act as so regarding him. ‘This polity 
leaves to the province of religion the further 
question whether heisthe instrument of a 
divinity. Asusual, we compromise wilh our 
fundamental conceptions and often require 
the individual to subordinate himself to the 
State, It is our happy way of avoiding 
catastrophe by pushing anything to 
extremes. 

We have insisted on general ideas, be- 
cause much time is Jost in arguing with 
people whose differences go deeper than the 
matters under discussion. There could have 
been little common ground between two 
schools of thought in Berlin and they never 
got or could get to the true battlefield. 
Hence the exasperation of some who felt 
themselves baffled without quite understand- 
ing why. 

A large part of Dr. Gurtner’s address was 
concerned with the repudiation of a maxim 
nulla poena sine lege, a crystallisation of the 
rule that no.one is to be punished for an act 
or omission which is not specifically con- 
demned by alaw. Therule was evolved as 
a. safeguard against the arbitrary judge, 
and no one who knows the history of 
criminal law and administration can deny 
that such a safeguard was badly needed. 
The reaction against it is partly a healthy 
reaction against the degree of inelasticity 
to which it led, and partly a survival of an 
idea inherent in the continental mind that 
the State suffers a diminution of its authority 


by every act infringing it which goes un-. 


punished. Here, we have the more practical 
xotion that provided.the proportion of ofe 


‘fessor Ancssow and the Italian 
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fences dealt with is sufficiently high to main- 
tain general law-abiding, we donot much 
care what happens to the rest. It is once 
more theoretical perfection set against 
recognition of the rough and tumble of 
life. 

The new German law is to have specific 
offences, but around each will be a sort of 
no-man’s land into which the potential 
criminal will enter at his peril. If he choose 
to cut it fine, if he thinks he can manage to 
keep just outside the law, he may find 
himself caught. 

The notion of analogy in the penal law 
has recently been much to the fore in con- 
tinential jurisprudence. The Russian Pro- 
liscobedo 
have developed the thesis at great length, 
the first in the Monatssechrift fur Kriminal- 
psychologie und Strafrechisreform, and the 
latter in La Giustizia Penale. Article 16 of 
the Soviet Oode is explicit: “When an act 
constituting a danger to society is not ex- 
pressiy-mentioned in the code, the measure of 
importance and the foundations of respon- 
sibility forsuch act shall be determined, 
regard being had to the provisions of the 
code relating to those offences which are 
most nearly analogous.” 

It is useful attitude, could one but irust 
the judge. 

Dr. Gurtner rightly points out that even 
in English law there is some elasticity in 
this direction. He does indeed wrongly say 


. that “even English law recognises the right 


of the judge to create law in the domain 
of Criminal Law”: on the contrary 
it deliberately repudiates the right, but it 
leaves the judge to do what he always care- 
fully says he cannot do, and under the ! pre- 
tence, sometimes remarkably thin, of declar- 
ing law, in fact to make it. Dr, Qurtner 
speaks of the common law, and uses bad 
illustrations in selecting murder and rob- 
bery, the law as to which is now as rigid as 
any penal law on the statute book. Had he 
considered the misdemeanour of committing 
an act to the public mischief he would have 
discovered something remarkably like law- 
making by judges. The Recorder told Mrs. 
Manley in 1932. “ You realise you area 
public character because you have made 
law.” We dealt with this interesting sub- 
ject in an article at page 47 of Vol. 97, and 
if our readers wish to consider how far the 
English law can be cited in support of the 
present German conception, he might. with 
advantage, refresh his memory by reading 
it again. He must bear in mind one very 
important factor, the extreme caution with 
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which the law is thus extended. At present saturated with the notion of nullum poend 


the latest extension is used on rare occasions 
to punish waste of police time. Other, 
equally mischievous, acts of the same kind, 
are left unprosecuted by Attorney-Generals 


sine lege. L 
cognizance of equally reluctant judges.— 


Justice of the Peace. 


They do not even come under the 





CONTEMPT OF COURT 
NEWSPAPERS POBLISHING PHOTOGRAPHS OF ACCUSED. 


The April number of the Harvard Law 
Review contains an article by Professor 
Arthar L. Goodhart on Newspapers and 
Contempt of Court in English Law, 
which Canadian readers should find highly 
instructive. It is a rather remarkable fact, 
‘as the author states, that while there were 
only fifteen cases in the United States 
between the years 1831 and 1923 in which 
a newspaper was held guilty of contempt 
in connection with a case on or near trial 
before a petit jury, ‘over five hundred 
cases could be listed in England. From 
‘experience with sensational American 
journalism, one might have expected the 
‘figures to be reversed. The truth is, how- 
ever, that while American courts have 
been slow in exercising any control 
over the press, English courts have not 
hesitated to assume moreand more power 
to preserve the fairness of legal proceed- 
ings and to prevent “newspaper convic- 


tions or acquittals’ with which we in 
Canada have more than a nodding ac- 
quaintance. 


Much has been heard in recent years of 
“freedom of the press” and “the right of 
free speech”. A very real limitation on 
these concepts is exercised by English 
courts under the all-embracing term, 
“contempt of court.” Writing in 1900, an 
English writer said: 

“The Star Chamber and licenser of print- 
ing have disappeared, but there still remains 
over the press of this country one disciplinary 
jurisdiction almost as stern and far-reaching 
in its peculiar domain as that of the Star 
Ohamber. It is that ofthe judges to punish 
those who print or publish matter declared to be 
in contempt ofthe Court.” 


In the last thirty-five years, the power of 
control which English courts have assum- 
ed over the press has increased tremend- 
ously. Professor Goodhart’s article brings 
together dozens of newspaper practices 
which English courts have branded as 
injurious tothe proper and fair admin- 
istration of justice. A hasty survey of the 
Canadian case-law reveals a surprisingly 
small number of cases in which news- 
pepers have been held in contempt, Credit: 


for thisno doubt must be given to the 
Canadian press forthe fair manner in 
which news is presented to the public. 


At the same time, many of the practices 


considered by English courts as objection- 
able, will strikethe Canadian newspaper 
reader as quite familiar. One such practice 
deserves particular mention. f h 
We have become so accustomed in this 
country to newspaper photographs — of 
accused or suspected persons, that little 
thought is given to the question whether 
such publication might not prejudice a 
trial in which possible questions of iden- 
tification are likely to arise. It has long 
been held improper for Police Officers to 
show photographs of accused persons to 
witnesses before an identification parade, 
for the reason stated in Rex v. Haslam 
that “a person who has seen a, photograph 
‘of the accused person may identify him 
simply because he has seen a photograph of 
him.” Forsimilar reasons, in Rex v. Daily 
Mirror, (1927) 1 K. B. 845, it was held a ccn- 
tempt of court in a newspaper to publish 
photographs of a person charged with a eri- 
minal offence where it was reasonably clear 
that the question of identity had arisen or 
might arise. No such prosecution against 
a newspaper has, to the writer's knowledge, 
‘been brought in Canada, and yet readers 
“will not be hard-pressed to recall situa- 
tions similar to that in the Daily Mail case. 
Asan indication that other of the Do- 
minions take the same attitude with 
regard tonewspaper publicity as England, 
and asan analysis of conditions similar 
to those which prevail in this country, 
the case of Attorney-General v. Tonks, 


1934) N. Z. L. R. 141, decided by 
ine eeu Court of New Zealand 
last year, seems worthy of consi- 


deration. A New Zealand newspaper had 
published a picture of a person charged 
with murder. At the time the picture 
was reproduced, it appeared likely that 
questions of identity would be materia] 
issues in the trial. As a matter of fact, 
the identifeation problem did not arise. e 
Nevertheless, the editor of the paper was 
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fined £100-and ordered to pay costs of 
thirty guineas-on a conviction for contempt 
of court. As the case may not be available 
to all our readers, we reproduce parts 
of the judgments which seem particularly 
applicable te Canada. Myers, C.J. spoke 
as the situation in New Zealand as fol- 
ows: 


“To August, 1930, consequent upon a practice 
that had arisen in New Zealand of publish- 
ing before trial the photographs of accused 
persons, I myself drew attention publicly in 
a charge to the grand jury to the danger 
and in some circumstances the. impropriety of the 
practice, At about the same time the then Attor- 
ney-General issued a memorandum conveying a 
Warning to newspapers against the publication of 
matter that might amount to a contempt of 
Court. Mr. McNulty, the editor of N. Z, Truth 
ee says, first, that publication of the photo- 
gtapbs of accused persons after arrest and 
before trial is -customary and regular in 
Australia and New. Zealand. I have no know- 
ledge as to the position in Australia, but the 
editor. is undoubtedly wrong in saying that 
such publication is customary and regular in 
New Zealand. It may have been customary 
(though I do not see how it -can possibly be 
described as‘regular') prior to August, 1920, 
but it has not been so since...” 


The present writer would hazard the 
Opinion that if the question of publication 
_ of photographs were put to the average 
newspaper editor in Canada, the answer 
would probably be that it was “customary 
and regular.” As indicating the gravamen 
of the offence, the following remarks of 


Blair, J. in the same case, should te 
‘borne in mind both by the newspapers 
and those charged with the instiga- 


tion of prosecutions, 

“A person accused of a crime is entitled to 
have thecharge against him heard and adjudi- 
cated upon by a jury of bis fellowe, and he is 
entitled also to have his case presented 10 
such a jury with their minds open and un- 
prejudiced, and untrammelled by anything 
which any newspaper for the benefit of its 
readers ‘(which is, of course, for the benefit of 
the newspaper itself) takes upon itself to 
publish hefore any part of the case is heard... 
.. It would be lamentable indeed if there was 
allowed to creep into the conduct of newspapers 
in New Zealand the practice before trial of 
pudlisbing any matter which even remotely 
could be construed as a comment on a case 
still to be heard...... Photographs of accused per- 
sons, photographs of the alleged scenes of the 
tragedies, of plans or other -details of the pre- 
mises, of details relating to the character of 
the victim, ofthe results of the progress 
of police inquiries, of interviews with rela- 
tives or possible witnesses, of speculation as to 
motives and other matter, all designed toin- 
flame public interest in a tragedy, are some- 
times published before trial......If a photograph 
of an accused person is broadcast in a newspaper 

. immediately he is arrested, then such of the 
witneages “who have not then seen him may 


-ing seen newspaper 
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quite unconsciously -be led into the belief that 
the accused as photographed is the person 
they saw. Whether the witness having subse- 
quently identified the accused denies that the 
photograph had any effect upon his recollection 
is not material. The fact that a witness claim- 
ing to identify the accused person has seen a 
photograph of him before identifying him gives 
tothe defence an excuse for questioning the 
soundness of the witnesses identification. That 
constitutes an interference with the trial of an 
accused person, The fact of having seen a 
photograph of the accused might have the effect 
of making a perfectly honest witness feel 
certain of identity when he might otherwise 
have felt -some doubts.” ; ee 
In a recent celebrated Ontario trial in- 
volving identification, -cross-examination 
of witness after witness began with 
questions as to the possibility of hav- 
photographs of ‘the 
accused. The facts speak for themselves. 
It has not as yet been decided whether 
a newspaper publishing photographs before 
a charge is laid, may lay itself open to 
contempt proceedings. Jn view cf certain 
remarks of Lord Hewart in Rex v. Daily 
Mirror, in which he quoted Willa, J. in 
Rex v. Parke to the effect that “It is 
possible very effectually to poison the foun- 
tain of justice before it begins to flow”, 
itis probable that the English courts will 


-extend the concept of “contempt” to achieve 


the ends for which it wasbrought into 
being. This seems to be indicated as well 
in the New Zealand case, ty the follow- 


ing remarks of Blair, J. 

“The question as to bow far a newspaper 
may goin commenting on a case before any 
charge has been made has notyet been the sub- 
ject of a judicial decision. Rut it is time 
that such a topic was judicially considered 
because often before anarrest has been made 
the public from which juries are selected is 
already seised ofa variety of information the 
result of such undesirable publicity . .. . Any 
newspaper which broadensts comment on a case 

- before any charge is made knows that:in the 
majority of cases a charge against some one 
sooner or later followsa crime. When an arrest 
is made the published comment is remembered 
and quite possibly applied to the particular 
individual charged. The great majority of 
newspapers in the Dominion. , scorn to 
adopt such methods. But all papers do not 
seem to be imbued with the same sense of 
propriety, ‘and newspapers in that category thus 
secure the material advantage of increased 
circulations obtained by some measure of dis- 
regard for the ethics of journalism. It is idle 
for such newspapersto claim that they adopt 
such practices in the public interest. Their 
motive is the sordid one of increasing their 
profits, unmindful ofthe result tothe unfor- 
tunate wretch who may ultimately have to stand 
his trial for murder .” . 

It is difficult tosay at the present time 

whether Canada takes a less serious view 


of the practices enumerated above by 
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Blair, J., than do the English or New 
Zealand courts. ‘the fact that there has 
been no question raised as to the propriety 
' of publishing photographs would lead one 
“to the conclusion ihat such is the case. 
For the sake of the newspapers, who, if 
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they dooffend inthis connection, do so 
quite unwittingly, one can only hope that 
in the nottoo distant future, we wil 
have some indication, such as was given in 
New Zealand in 1930, asto the practice 
to be adopted.—The Canadian Bar Review. 


——sa 


Extracts from Contemporaries. 


Law, Commerce and Probation. 
Several matters calculated to be of in- 
terest to readers were mentioned recently 
when Captain G, P. Elliston, a past 
‘chairman of the Law and City Courts Com- 
mittee of the Corporation of London, was 
entertained at dinner at Cutlers Hall and 
presented with his portrait in oils. The 
whole structure of the commerce of the 
City of London was, Captain Elliston said, 
based upon law. It was because of the 
soundness of the administration of that 
law that the nations of the world were 
anxious to trade with this country. Re- 
ference wae made to the 60,000 plaints dealt 
with last year as evidence of the confidence 
which exists in the Mayor's and City of 
London Courts—the work being carried on 
expeditiously and inexpensively, and there 
being no arrears—but the suggestion was 
made that the procedure might be improv- 
ed by the new County Court Rules, which 
would, it was hoped, enhance the usefulness of 
the Courts. Mr. Cecil Whiteley, the Common 
Serjeant, responding to the toast of the 
“Legal Profession,” expressed a desire to 
see the old glories of the Mayor's Court 
revived. Ifthe solicitors of the City would 
put their heads together, he could see no 
reason why the Mayor's Court should not 
flourish again as it had donein the past. 
Turning to another subject, Mr. Whiteley 
paid a tribute to the three probation 
officers working at the Central Crim- 
inal Court. Reference was made to 
a recent report which he had asked for and 
which disclosed that out of forty cases dealt 
with by probation, all had been reported as 
satisfactory and there had been no case of 
failure, The hope was expressed that there 
would be some statement on the results of 
probation of the Central Criminal Court 
every year. We desire to express our 
indebtedness to The Times for the foregoing 
information.—The Solcitors' Journal. 


Recent Decisions. 

In Sylvester v. G. B. Chapman, Lid. 
(p. 777 of this issue) the Court of Appeal 
upheld a decision of the County Court to 


the effect that the facts in question disclosed 
no case to answer. The plaintiff was maul- 
ed bya leopard in attempting to exting- 
uish a smouldering cigarette end which 
he saw burning on the straw between the 
barrier and the animal’scage. His em- 
ployment had no connection with the 
leopard. There were keepers on the pre- 
mises and firemen were available. The 
case was distinguished from that of Haynes 
v. Harwood [1935] 1 K. B. 146, where, it 
may be remembered, a policeman not on 
point duty recovered damages in respect 
of injuries received as a result of stopping 
runaway horses, and the principle volenti 
non fit injuria was held not to apply. 

Vann v. Eatough ‘The Times, October 10), 
is a decision on s. 20 of the Children and 
Young Persons Act, 1933, which prohibits 
any person under sixteen years of age 
engaging or being employed in street trad- 
ing (ibid., sub-s. (1)). The argument that 
the sele in question took place in a market 
held under a charter of Edward III and not 
ina street was acceded to by the justices, 
but negatived by a Divisional Court, which 
held that the Act had been infringed. The 
Lord Chief Justice observed that the case 
was the exact converse of Stratford Co- 
operative Society, Lid, v. Hast Ham Cor- 
poration [1915] 2 K.B. 70, upon which the 
respondent had relied. 

In London Passenger Transport Beard 
v. Sumner (The Times, October 12,) a Divi- 
sional Court dismissed an appeal from a 
decision of Sir Rollo Graham-Campbell. 
Chief Metropolitan Magistrate, who held 
that a bye-law, to the effect that each pas- 
senger should, immediately upon demand, 
or in case no demand should have been 
made, before leaving the carriage, pay to 
the conductor the fare legally demandable 
for his journey and accept a ticket therefor, 
was ultra vires as repugnant to the general 
law of the land and also as unreasonable. 
The matter arose out of alleged failure 
to pay tramway fares, a subject which has 
been treated at some length in these pages. 

An interesting pointin cotnection with 
the law of libel was decided in ge Norm. 
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anville v. Hereford Times Ltd. (The Times, 
October 12). The question in issue was 
whether the protection accorded to newspa- 
pers by s. 4 of the Law of Libel Amend- 
ment Act, 1838, covered the report of 4 
public meeting which failed in literal ac- 
curacy. There was no evidence of malice, 
and Macnaghten, J., held that the matter 
complained of, which the plaintiff alleged 
reflected upon his calling as a priest and a 
city councillor, was, in effect, a fair and ac- 
curate report of proceedings at a public 
meeting. If the alteration made by the 
editor in the transcript had been made 
with a view of prejudicing the plaintiff, the 

` Jearned judge intimated that he would have 
had no hesitation incoming tothe conclu- 

‘sion that the defendants would lose the 
privilege accorded by the Acton the ground 
of malice. 

Rose v. Ford (The Times, October 15,) is 
an important decision by the Court of Ap- 
peal on the question of the appropriate 
damages to be awarded in cases of death 
following an accident in the light of the provi- 
sions of the Law Reform (Miscellaneous Pro- 
visions) Act, 1934, which ousts the doctrine 
actio personalis moritur cum persona in such 
cases. In addition to damages under T.ord 
Campbell's Act, which were not questioned, 

` the trial judge awarded a sum of £500 for 
the loss of a leg and for pain and suffering. 
These heads of damage was assessed 
separately by the Court of Appeal, £20 
being awarded under the latter and £2 
under the former head, in view of the fact 
that the injured girl died two days after its 
amputation. A cross-appeal for damages 
in respect of lcss of expectation of life on 
the principles adopted in Flint v. Lovell 
[1935] 1 K.B, 354, was dismissed. It is 
impossible to do justice to the many im- 
portant considerations involved in this cass 
within the confines of a short note, but we 
hope to deal with the matter more fully in 
an early issue.—The Solicitors’ Journal, 
dated October 19, 1935. 

“A Palace of Justice. 

The United States Supreme Court has 
just been housed most handsomely at 
Washington in a dazzling white structure 
which cost 2,000,000: Its Corinthian 
vastness encloses every luxury, including 
a laundry where dirty linen will not be 
washed in public. London lawyers may 
well draw odious comparisons between this 
verifable palace of justice and that egreg- 
ious “grave of modern gothic” in which 

e ata cost of two anda half millions, G. E. 
Street,e R.A. entombed British Themis. 
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I believe it was in the old Supreme Court 
at Washington that an Irish litigant, who 
had been finally non-suited, noticed the 
words “Truth,” “Temperance,” “Prudence” 
along with the names of other virtues 
inscribed on the payment. When he 
came to “Justice” he stopped and, looking 
down, exclaimed: “Isit here yez are? I 
knew well you were dead, but I never knew 
before where you were buried.” The 
remark recalls an observation of the late 
M. Briand, when he was shown an allegoric- 
al group destined for the Cour de Oassa- 
tion, representing Justice embracing Law. 
He said; “Before separating, Law and 
Justice are kissing each-other good-bye, 
Perhaps they will never meet again,”— 
The Solicitors’ Journal. 


Sexual Offenders In Prison. 

Mr. John Watson, honorary secretury of 
the National Association of Prison Visitors, 
speaking at a meeting recently, on 
“Prisoners, ex-prisoners and the prison 
visitor,” touched upon the subject of “a 
class of offender for whom an ordinary 
prison was utterly unsuitable~that of the 
sexual offender, the unnatural and the 
perverted.” 

Mr. Watson is not an official, but as an 
outside visitor he has seen much of the 
prison population and knows his subject. 
He evidently measured his words, forit is to 
be noticed that he did not commit him- 
self to the statement that this type of 
offender should not be sent to prison, but 
that he should not be sent to an ordinary 
Because of that careful limitation, 


prison. 
we agree. Many sexual crimes seem to be 
worthy cf severe punishment. Others 


generally those showing perverted sexual 
tendencies, indicate by their very nature 
that the offender is unlike other men and 
that he is dominated by impulses which 
he seems unable to control. Imprisonment 
generally fails to put a stop to his unnatura 
practices. r 

Mr. Wateon’s point was that society was 
not best served by the present method. 
Most of these cases were, according to 
him, obviously pathological, and some 
people thougbt psycho-therapic treatment 
might result in a cure. A limited expe- 
riment on these lines is, apparently, on 
trial at one prison. But if it meets with 
any sort of success, will ib not show that 
special treatment, and not ordinary punish- 
ment among ordinary criminals is what is 
required? In that event there would be 
a case for special prisons or institutions 
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in which to detain and treat these social 
misfits. 


Prisoners’ Aid. 

Mr. Watson also dealt with the matter 
of the organisation of prisoners’ aid socie- 
ties. He hinted at overlapping between 
prison visitors and prisoners’ aid societies, 
which we believe exists. Overlapping is 
almost invariably wasteful. Fortunately, 
the reconstruction of prisoners’ aid societies 
is under discussion, and no doubt some 
means will now be found of co-ordinating 
the two kinds of work so that overlapping 
will disappear. 

As Mr. Watson pointed out, also, the 
weakest part in the organisation of the 
prisoners’ aid societies was inadequate 
provision for after-care. Here, we believe, 
lack of money is very much at the root 
of the trouble, and the authorities, reco- 
gnising this, propose to increase the 
Government grants. 

One fact is quite clear; whether people 
choose to regard prison as a place of 
punishment or as a place of training and 
discipline, they must admit that unless 
the ex-prisoner is to remain a criminal 
a.place must be found for himin society 
and he must be given a chance to earn 
his living. As one speaker said at the 
international congress, society has no 
right to throw a man on the scrap-heap. 
The vast majority of men released from 
prisons are unable to get a job at once. 
They need help for a time, orthey will 
inevitably resort tocrime again. Therefore 
after-care is indispensable. At present it 
is being crippled, largely for want of 
funds. We believe a considerable ex- 
penditure of public money would be thoro- 
ughly justified.— Justice of the Peace. 


Unsupported Police Evidence. 

In a letter to the Times of 12th October, 
upon the attitude of magistrates to road 
offences, a correspondent complains, among 
other things, of the fact that ‘magistrates, 
themselves untrained in law are too apt 
to allow themselves to be swayed by the 
clerk of the court and by the unsupported 
evidence of police officers.” 

This curious notion that police evidence 
needs support if it is to be believed seems to 
be held by quite a large number of people. 
Yet we are at alossto understand why a 
policemen’s tiestimony is tainted any more 
than a motorist’s or a tinker’s or a tailor's. 
Policeman are generally men of good 
character, trained observers, likely to 
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take in a situation and to record facts ` 
more accurately than other people without 
their training. The suggestion, clearly, is 
that they are prone to misrepresent, wilfully 
and wickedly. Where, we ask, is there a 
foundation for such a suggestion ? 

Moreover, if Police evidence alone is 
insufficient, most. motoring offences (as 
wel] as many others that are far more 
serious) will have to go unpunished. It is 
so difficult to get private witnesses to 
come forward, especially if they, too, are 
motorists, that most cases would fall to the 
ground for want of corroboration. Without 
believing every policeman’s story unqucs- 
tioningly in all circumstances, we can at 
least accord to them as much credence as 
we give to ordinary witnesses, To treat 
them as a suspect class is both absurd 
and unjus'.—Justice of the Peace. 


And/Or Again. 

Of the extraordinary vogue of this com- 
bination of conjunctions we seem to get 
fresh evidence every day, despite the fact 
that once and again its use has been 
frowned upon by certain members of the 
Bench. In shipping documents it may be 
said to have asserted a prescriptive right 
to be present even when it seems oticse 
or even ridiculous; but even outside 
mercantile papers it has shown, and con- 
tinues to show, an amazing penetrative 
instinct. A correspondent in The Times 
recently discussed the problem raised by 
another writer, “of the gate and/or door 
that will not keep shut” in the same 
journal and advertiser applied for an 
appointment as private secretary to “direc- 
tor of companies and/or political,” but the 
oddest instance which has come under the 
eye of the present writer was a notice board 
placed near the entrance to a Railway 
Station in the West Highlands bearing 
this inscription: “London Midland and 
Scottish Railway. Private Road and/or 
Footpath,” which, to one frequently obliged 
to scan charter-parties and similar docu- 
ments, seemed like meeting an old friend in 
those remote regions. One wonders what 
was in the mind of the author of the notice; 
apparently he was under the impression 
that the combination of conjunctions pos- 
sessed some magic property, although what 
this might be was not very clear.—The Law 
Times. 


Insurance Legislation. 
In the course of a presidential address 
recently delivered before the Insurance ° 
e 
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Institute of London, Mr. W. Palin Elderton, 
actuary and manager of the Equitable 
Life Assurance Society, made a number 
of interesting statements upon a subject 
intimately, though indirectly, connected 
with the work of many practitioners, 
namely, that of legislation in regard to 
insurance. The speaker, holding, as he 
did, that it was indefensible for an insurer 
to be gambling when he ought to be 
insuring, intimated that he was in sam- 
pathy with legislation which provided for 
the publication of the insurer's accounts 
and for the winding-up of unsatisfactory 
concerns, Forms which legislation takes 
in various countries, from the insistence 
of publicity to the imposition of limita- 
tions on methods of business and the con- 
trol of investments and the power to 
examine the affairs of insurance companies 
more or less continuously, were alluded 
to, as was also the doubts entertained by 
most insurance men in this country regard- 
ing the wisdom of the more severe forms 
of legislation, while it was suggested that 
if protection against insolvency and law- 
breaking were extended so as to hamper 
the reasonable conduct of business, then 
it might become a bureaucratic extravag- 
ance costing the public more than they 
would Icse by such trifling failures as the 
interference might have prevented. While 
such a state of affairs is undeniably a pos- 
sibility, the fact that the Legislature is 
in a position to protect those of the public 
who are alive to the wisdom and advant- 
ages of insurance invests it with particular 
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duties in their regard not lightly to b® 
disregarded. Mr. Elderton, inreference to 
the power recently given to the Board of 
Trade io appoint an inspector if the. 
Board had doubts about an insurance 
company, said that he did not object to 
the powers as they stood, but ha regard- 
ed it as a mistake to have brought in 

this legislation when there was much 

else in the old law that needed amend- 

ment. Thespeaker regretted as muchas 

anybody the failure of even the smallest 

insurer; to him a trifling failure was a 

slur on the business as a whole and on those 
who were engaged in it, but, it was urged, 

their disgust at any sort of failure was 
no reason for losing their sense of pro- 
portion. A comparison drawn between how 
much the public had lost since the War 

from insurance failures on the one hand 

and shipping and cotton failures on the 

other is not, in our view, particularly 

helpful when regarded in light of the in- 

tention of the would-be insured, and we 

find ourselves in greater sympathy with 

the speaker's insistence on the indefen- 

sibility of an insurer's gambling when hs 

ought to be insuring andon the importance 

of the accumulation by an insurer of a 

fund outside his premium reserves sufficient 

to meet those variations which must occur 

in any limited experience into which chance 

enters. We are indebted to The Times for 

the report of the address from which 

the foregoing has been prepared.—The 

Solicitors’ Journal. 
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Obhrai’s Limitation & Prescrip- 
tion:—By Rat BAHADUR Diwan UHAND 
Osural, ADVOCATE, Hica Court, LAHORE, 
AND JuDIOLAL COMMISSIONER'S Court, N.- 
W. F. P., PESHAWAR. Stccxists: EASTERN 
Law HOUSE, 15, COLLEGE SQUARE, CALOUTTA 
AND UNIVERSITY Book AGENCY, KATOHERI 
Roan, LAHORE: 1933. 

We welcome this new publication 
by the well-known author of numerous 
commentaries. The object aimed at by the 
learned author is “to deal ecmprehensively 
with both the theory and practice of the 
law, but constantly keeping in view the 
practical needs of the profession”. Of the 
practical needs of the lawyer, few can lay 
claim to know better in view of the authors 


having commanded large practice at the bar 
for nearly forty years. The enormous 
volume of case-law that has . gathered 
round the subject of Limitation have been 
analysed with that scrutinising care which 
is characteristic of the author, and group- 
ed under proper headings and sub- 
headings. ‘The synopsis that heads 
every section and the various typo- 
graphical aids to easy reference, are 
bound to make the publication a very 
popular one. We have received the first 
three parts of the work, and judging from 
their contents, we would unhesitatingly re- 
commend the publication to every legal 
practitioner. 
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NOTES AND COMMENTS 


Cross-word Competitions. 

In these days when cross-word com- 
petitions eat away a large share of public 
money, a recent decision of a Divisional 
Court of the King's Bench Division (Times, 
November 8: Law Journal dated Novem- 
ber 16, 1935) calls for particular notice. 
The question before their Lordships in the 
instant case (Coles v. Oldhams Press, Ltd.) 
was whether a cross-word competition 
conducted in the People was a lottery and 
also an offence against s. 26 (1) (b) of the 
Betting and Lotteries Act, 1934. This 
section makes illegal any competition 
“success in which does not depend toa 
substantial degree upon the exercise of 
skill.” The competition in question was 
like many others we see advertised at the 
present day consisted of clues some of which 
were capable of only one solution while 
others were ‘‘deliberately so worded by the 
compiler as to appear to be capable on a 
casual examination of two more so-called 
‘alternative’ solutions,” There was the entry 
fee and prize offered for the correct or nearest 
correct solution, the correct solution being 
prepared by the competition editor before 
any entries had been received. Each 
competitor agreed “to accept as final and 
legally binding the decision of the com- 
petition editor in all matters appertaining 
to the competition.” It is worth mention- 
ing here that it was not expressly stated 
in the rules what method the competition 
editor was going to apply in arriving at the 
solution which he deemed to be correct. 
The Police Court found that the competi- 
tion was neither an offence nor a lottery on 
the main ground that “it was wrong to sepa- 
rate the chance and the skill in the com- 
petition and the schemeshould be regarded 
as a whole.” 


The Decision. 
In the Divisional Court Lord Hewart, C.J., 


Humphreys and Singleton, JJ. who heard - 


the case, found that the facts proved con- 
158—J, 5 


stituted a lottery. As the rules of the 
competition did not. prevent the competi- 
tion editor from making a purely arbitrary 
choice on arriving at the correct solution in 
respect of clues which provided ‘alternatives’ 
and nothing was stated as to the standard 
hə would apply if he were to endeavour to 
select the best solution, nor did the rules 
mention that the winning word should be the 
most appropriate one, the scheme amounted 
to a lottery. Their Lordships based their de- 
cision also on another ground which was of 
more general application, The competition 
editor having made up his mind as to the 
correct solution before the entries were 
received, it was not possible for him to know 
that some competitor whose entry was not 
examined, had not sent in a solution which 
the competition editor had not thought of 
and which, had it occurred to him, he 
would have considered better than his 
“key solution.” Inthe circumstances, the 
Court could not conclude that he must 
have thought of all words which could be 
considered as solutions and therefore, it 
was a matter of chance whether the solu- 
tion which a competitor thought best 
was ever considered by the competition 
editor. The competitors were taking ‘blind 
shots at a hidden target.” The case was 
sent back for hearing defence evidence. 


Cross-examinition of accused. 

In Maxwell v. Director of Public Pro- 
secutions (1934), 50 T L R 499, the House of 
Lords took the view that ina criminal trial, 
no cross examination of the accused was 
permissible which was not relevant to some 
issue in the trial. It was held furthar that 
the proof of a charge and acquittal on a 
previous occasion could not be relevant 
to anything, as the only effect of such ques- 
tion in cross-examination would be to pre- 


< judice the accused by leading the Jury to 


believe that the accused probably should 
have been convicted on such previoug 
occasion, The current number of the 


34 
‘Canadian Bar Review refers to a recent 
decision of the Nova Scotia Court of Appeal, 
Rex v. Dalton (1935), 64 Can, Cr. Cas. 140, 
in which the majority of the Court has 
held that all previous convictions are 
open to Gross-examination as affecting 
credibility.” This in effect involves that 
an accused person may be ercss-examined 
as to offences alleged to have been com- 
mitted by him and of which he was 
‘acquitted—a result which can hardly be 
supported on the fundamental principles 
of Criminal] Jurisprudence. The statement 
of Mellish, J., in his dissenting judgment in 
the Nova Scotia case on the point may be 
quoted here: “The prisoner on cross- 
examination was asked irrelevant questions 
‘a8 to previous criminal charges of which 
he had been acquitted, but the connection 
with which charges was likely to prejudice 
his case before the jury. We have, Ithink, no 
statute allowing such a course to be taken.” 
The law on the subject is that contained 
in Mazwell’s case (supra) and it can only 
be said that “the ratio decidendi of the 
case should serve to limit cross-examination 
as to previous convictions to those offences 
only which might be relevant to the ques- 
tion of credibility.’ ` 


Roais and Voluntary Assumption of 
' RISK. 

Under this caption, Professor Goodhart 
recently wrote in the Cambridge Law 
Journal as follows: — 

“The American rule is that the doctrine 
of the assumption of risk does not apply 
where the plaintiff has, under an exigency 
caused by the defendant’s wrongful mis- 
conduct, consciously and deliberately faced 
@ risk, even of death, to rescue another from 
imminent danger of personal injury or 
death, whether the person endangered is one 
to whom he owes a duty of protection, as a 
member of his family, or is a mere stranger 
to whom he owes no such special duty.” 

In the Court of Appeal, Lord Wright, 
M. R., quoted the above statement approv- 
ingly in his judgment in Sylvester v. G. B. 
‘Chapman, Lid., and proceeded to distinguish 
the case of Haynes v. Harwood (1935, 1 
K. B. 146) from the instant case. In Haynes 
v. Harwood (supra) the plaintiff was a 
policeman who, finding the horses belonging 
to a two-horsed van left unattended by the 
defendant in a street frequented by child- 
ren, bolting away, ran out and stopped the 
horses but was himself injured. It was 
held that the defendant was negligent and 
that as the police were under “a general 
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duty to intervene to protect life and prop- 
erty, the plaintiff's acts and injuries were 


‘the natural and probable consequence of 


the defendants’ negligence, and that the 
maxim volenti non fit injuria did not 
apply. 

In Sylvester v. G. B. Chapman, Ltd., the 
defendants who were circus proprietors owr- 
ed a leopard and the plaintiff was a work- 
man doing something in connection with 
some horses, not the defendants’ property, 
at the circus. While passing the leopard's 
case he saw a lighted cigarette end among 
the straw lying between the cage and the 
barrier in front of it. Ha crossed the 
barrier to put out the cigarette end and 
was injured by the leopard. It was held 
that the plaintiff was under no duty to do 
as he did and the cage and barrier were 
sufficient protection to persons not going 
inside the barrier and the plaintiff, unlike 
the policeman in Haynes v. Harwood 
“owed no special duty to the public...and 
his acts were not the natural or probable 
consequence of his seeing the cigarette end 
where it was, or of any act. of the defen- 
dants.” . 

Thus the Courts have limited the prin- 
ciple stated by Pollock in his Law of Torts, 
that “the law does not think so meanly of 
mankind to hold it otherwise than a 
natural and probable consequence of a 
helpless person being put in danger. that 
some able-bodied person should expose 
himself to the same danger to effect a 
rescue.” But the present position at law 
appears, from the above cases, to be that 
any conscious intervention does not neces- 
sarily make the intervener a volunteer, [An 
Article on the subject from the Law Jour- 
nal appears on p. 36, infra.] 


Companies Act, s. 282. 

With the increase in the number. of com- 
panies, it is deplorable that more offences 
against the provisions of the Companies 
Act are brought to light. In Baidya Nath 
Biswas v. Emperor, 159 [. 0. 523, the Cal- 
cutta High Court had to deal with an 
offence under s. 232. The endeavour of the 
Directors to show in ‘the revenue account a 
balance to their credit disclosed the fact that 
while the establishment charge actually 
shown in the balance sheet was Rs, 120, 
the actual establishment charge during the 
year was Rs. 1,020, the balance of Rs. 990 
being credited to organisation expenses 
which amounted. to Rs. 2,257. It appeared 


that if this ordiaary. current charges had 


been shown in the revenue accounts ag 
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expenditure, the revenue accounts would in 
fact have shown a loss of over Rs. 1,400. 
There was no allegation of misappropriation 
by the Managing Director but their Lord- 
ships held that the balance sheet did not 
disclose facts and, therefore, there was a 
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technical offence as in the balance sheet 
there was a wilful mis-statement as regards 
the expenditure. It has been emphasized 
that it is not necessary that ths statement 
should be such as to deceive any one or that 
it should be dishonestly made, 





RES JUDICATA 


The doctrine of res judicata has recently 
received an interesting illustration in a 
judgment ofthe Privy Council last July 
30, delivered by Lord Blanesburgh on 
behalf of himself, Sir Lancelot Sanderson 
and Sir Sidney Rowlatt, ina case of 
Wright v. Universal Negro Improvement 
Association Incorporated (so far unreported) 
on appeal from British Honduras. 

The facts were extremely complicated, 
and July 30, 1935, was the last day of 
litigation stretching back into 1924, but 
they may be summarised as follows: A 
negro gentleman named Morter, of British 
Honduras, diedin April, 1924, leaving 
his residuary estate to “the Parent Body 
of the Universal Negro Improvement As- 
sociation for the African Redemption 
Fund.” Two administration actions were 
started, one by the widow and the second 
by one of the testator’s next of kin, claiming 
that the gift of residue was (a) void for 
uncertainty as tothe identity of the be- 
neficiary or (b) void because the bodies, if 
designated were formed for illegal purposes 
and were engaged inthe furtherance of 
illegal aims. The widow’s action originally 
framed against the executors only, pro- 
ceeded, while the second action was stayed. 
The Universal Negro Improvement As- 
sociation Incorporated, were added as 
defendants to the widow's action, and 
Sisnett, C.J., in April, 1926, held that 
this body, which had been incorporated in 
the State of New York in 1918, under 
the inspiration of one Marcus Garvey 
with an African Redemption Fund, was 
formed for an illegal purpose, and the 
gift toit was void for illegality and he 
further held that this body was not “the 
parent body,” but an unincorporated as- 
sociation : “The Universal Negro Im- 
provement Association and Africa Com- 
munities League” was such “parent body.” 
The incorporated body obtained leave to 
appeal to the Privy Council in 1927, and 
the unincorporated body were given leave 
to intervene on condition that they lodged 
one printed case and were not separately 
represented. In such printed case it was 


explicitly stated, “no question is raised on 
this appeal as between the appellant cor- 
poration and the society.” The appeal 
came before the Privy Council presided 
over by Lord Haldane, in February, 1928, 
andthe Privy Oouncil held that the 
corporation might be taken as representing 
the “parent body,” and that the gift 
was not void for illegality, largely on the 
ground that the corporation was an Ame- 
rican incorporated institution, and that 
the U. S. authorities, in spite of high-flown 
language used, had seen no reason for 
interfering with it. 

This, one would have thought, would 
be the end of the matter; but not so. The 
second action proceeded, and the unincor- 
porated body claimed the bequest, and 
were made defendants, through Wright 
and another as representing them. In 
1930 this action was heard by Sisnett, O. J. 
and heheld that the matter was res 
judicata and the Corporation was the 
“parent body” and entitled under the will. 
The unincorporated body appealed by 
leave ofthe Supreme Oourt in British 
Honduras andthe Corporation, who so far 
had had no notice of the second proceed- 
ings appeared as  responients to the 
appeal. 

It was argued for the appellant that the 
matter was not res judicata, because (a) 
there had not been a finding that the 
Corporation was “the parent body” or (b), 
if there was such a finding, it had been 
given per incuriam and without argument. 
Lord Blanesburgh decisively rejected both 
contentions: the identity of the beneficiary 
was an essential matter for the considera- 
tion of the Privy Oouncil on the question 
of illegality in the first appeal, whether or 
not the printed case stated that no 
question between the two bodies was 
raised, and it was shown tobe so by the 
argument which prevailed that non-inter- 
ference by the American authorities with 
the incorporation was a vital factor in 
determining the case. The form of the 
previous printed case and an apparent ; 
inaccuracy in the language used by Lord 
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Haldane had created difficulty but the 
case is interesting as an emphatic reas- 
tertion of the principle that where a state 
of affairs isthe basis, express or implied 
of a final decision, that étate of affairs is 
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as between the same parties finally de- 
termined and is res judicata. There must 
be an end to the litigation of even liti- 
gious negroes.-—The Law Journal. 


VOLENTI NON FIT INJURIA 


‘In Haynes v. Harwood (1935, 1 K. B. 
14®) the Court of Appeal cut further into 
the doctrine of vrolenti non fit injuria 
than some people thought was warranted, 
In Sylvester v. G. B. Chapman, Ltd. (Times 
October 10), an attempt was made {o cut 
still further into the doctrine, but without 
success. In Haynes v. Harwood (supra), it 
will be remembered the successful plaint- 
iff was a police constable on duty in a 
police station when a two-horsed van be- 
longing tothe defendants was left unattend- 
ed by their driver in a street frequented 
by persons, including children. The 
horses bolted. The plaintiff saw the horses 
and van coming, ran out and eventually 
stopped the horses, but wasinjured. The 
Court of Appeal, affirming the judgment 
of Finlay, J. (1934, 2 K. B. 240), held that 
the defendants’ driver was negligent in 
leaving the horses unattended in a crowd- 
ed street, that the defendants must, or 
` ought to have contemplated that someone 
might act asthe plaintiff did and that, as 
the police were under a general duty to 
intervene to protect life and property, 
the plaintiff's acts and injuries were the 
natural and probable consequence of the 
defendants’ negligence, and that the maxim 
volenti non fit injuria did not apply. 

In Sylvester v. G. Chapman, 
(supra), the defendants were circus pro- 
prietors, and owned a leopard. The 
Plaintiff was working in connection with 
some horses, not the defendants’ property 
atthe circus. Passing the leopard’s cage 
on his way home hesaw alighted ciga- 
rette end smouldering among some straw 
which lay between the cage and the 
barrier infront of it. He 
the barrier to put out the cigarette end, 
and wasclawed bythe leopard through 
the bars of its cage. The plaintiff ad- 
mitted inthe Country Court that he could 
not have been mauled ifhehad stayed 
outside the barrier, that he was not em- 
ployed in connection with the leopard, 
and that there were keepers available and 
firemen on the premises, 
Court Jydge held that there was no case 


Lid. 


vaulted over’ 


The County’ 


to answer, and the Court of Appeal (Lord 
Wright, M. R., Romer, L. J., and Eve, J.) 
upheld his decision. ; a ; 
The two cases were readily distinguished 
by the Court which pointed out that there 
was no breach bythe defendants of their 
duty to take care. It was not attempted 
to blame them for the presence of the 
cigarette end. The cage and the barrier 
were asufficient protection to persons not 
taking on themselves the risk of going 
inside the barrier. The plaintiff, unlike 
the policeman, owed no special duty to 
the publicsuch as is outlined by Mau- 
gham, L. J. (19385, 1 K. B.,at pp. 161, 
162), and his acts were not the natural 
or probable consequence of his seeing 
the cigarette end where it was or of any 
act ofthe defendants. = 
Lord Wright, M. R., in his judgment, 
quoted the judgment of Greer, L. J., in 
Haynes v. Harwood (supra, at p. 157), 
where he in his turn quotes from an article 
by Professor Goodhart on ‘Rescue and 
Voluntary Assumption of Risk” in the 
“Cambridge Law Journal” (Vol. V, p.192) 
as follows :— | 
“The American rule is that the doctrine 
of the assumption of risk does not 
apply where the plaintiff has, under 
an exigency caused by the defendants 
wrongful misconduct, consciously 
and deliberately faced a risk, even 
of death, to rescue another from 
imminent danger of personal injury 
or death, whether the person endan- 
gered isone to whom he owes aduty 
of protection as a member of bis 
` family, ‘or is a mere stranger to 
whom he owes no such special 
duty’.” f : 
Greer, L. J., and Lord Wright, M, R, 
both approved thisas an accurate state- 
ment both of American and English law. 
Sir Frederick Pollock (“Law of Torts,” 13th 
Edn., p. 498) says this : “The law does not 
think so meanly of mankind to hold it 
otherwise than a natural and probable 
consequence of a helpless person being put 
in danger that some able-bodied person 
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should expose himself to the same danger 
to effect a rescue.” 

` The Jaw has now, therefore, advanced 
beyond ‘the position that any conscious in- 
tervention makes the intervener a ‘‘volun- 
teer” (per Maugham, L. J., 1935, 1K B. 
at p. 161). This is part of the general 
tendency to make a person's legal duty as 
wide as his moral duty. An example of 
this is Brandon v. Osborne Garrett & Co. 
(1924, 1 K. B. 548), where a wife recovered 
damages for injuries received while at- 
tempting to protect her husband. 

There are, however, dissentient, or appa- 
rently dissentient, voices. In ‘Salmond 
on Torts” (7th Edn. p. 38), it is said : 
“The danger must be imminent and the 
plaintiff must have had but a short time in 
which to grasp the situation. He must 
not have time tothink. Ifhis action was 
deliberate, even though rapid, it will be a 
novus actus interveniens, and his error, not 
that of the defendant, will be held to be 
the -cause of the accident. 

This passage is quoted by Maugham, 
L. J. (1935, 1K. B. at p. 164), where he 
says that it is wrong if meant to be general 
and not in accordance with Brandon's 
case (supra). He also well illustrates the 
dangers of saying that any novus actus 
interveniens debars the plaintiff from 
recovering. Greer, L. J. also shows (at pp. 
154, 155) that such a generalisation is 
not now possible nor can it be said in 
cases such as Lynch v. Nurdin (1841, 1 
Q. B. 29) and Engelhart v, Farrant (1897, 
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1 Q. B. 240), that the very act which is 
reasonably to be expected is a novus actus 
interveniens such as will afford a good 
defence. 

The other dictum, which, like the first, 
is entitled to great respect, is the illustra- 
tion given by Scrutton, L. J, in Cutler 
v. United Dairies (1932, 2 K. B. 297, 303) 
of a spectator trying to stop ahorse bolting 
along a highway. He expressed the view 
that such a person owed no duty to stop 
the horse, and therefore had no cause of 
action, But, as was pointed out in Haynes 
v. Harwood (supra) this was an obiter 
dictum, the facts in that case being quite 
different and circumstances such as the 
plaintiff owing a special duty to the public 
and persons being in imminent danger 
were apparently not present in the mind of 
Scrutton, L. J. at the time. In Haynes v, 
Harwood (supra), such circumstances were 
present and justified the decision. 

It is clear, therefore, that, taking the 
more limited view of the law the plaintiff in 
Sylvester v. Chapman (supra) would have 
had no case. But even accepting the 
wider view he could not possibly have 
brought himself within the dicta quoted. 
Even had no keepers or firemen been 
available, the danger was notimminent to 
the leopard, still less to any human being, 
His intentions were of the best but, as we 
know; such intentions may compose a 
certain highway but do not give any rights 
in law.— The Law Journal. 


GAMING MACHINES IN CLUBS. 
ARE Tary Now LEGAL ? 


The ingenuity of inventors has been 
much exercised in the past, to devise a 
machine which, while appealing to the 
gambling instinct—which, according to 
the late Mr. Justice McOardie “is rooted 
as deeply in the British as any other 
Nation”—does not infringe the Jaws of gam- 
ing and betting. So far theefforts of the 
inventor have been scotched at every 
turn by the Legislature and the Courts, 
but it is worth considering whether the Bett- 
ing and Lotteries Act, 1934, has opened a 
loophole for the inventor. 

A’ gaming machine may be illegal on 
the ground that the chances are not alike 
favourable to all the players including 


the machine (Gaming Act, 1845, sec, 2). But 
if the game is one of skill and not chance, 
there may be no offence under the Gam- 
ing Acts (Davis v. Parker, 1931, 2 K. B. 
210), although there may be nevertheless an 
offence under the Betting Act, 1853, the 
only question under that Act being whe- 
ther the machine had been used for bet- 
ting or not, and the quesion of skill or 
chance is irrelevant (R. v. Peers, 1917, 81 
J. P. 143). 

The mere possession of a gaming machine 
may be evidence of an offence under the 
Gaming Acts, for, according to s. 8 of the 
Gaming Act, 1815, where instruments of, 
gaming are found in a house ,entered 
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under warrant. under the Act, it shall moter, and tickets must not be sent through 
be evidence until the contrary is proved the post. 
that this house is used asa common gam- - Do these provisions Jegalise gaming 


ing house. - 

It was at one time thought that if the 
use of the gaming machine was confined 
to: the members of a club, nothing illegal 
was being done, but Daniels v. Pinks (1931, 
1 K.B. 374) in which this precise 
point was raised, decided that an offence 
was committed. f | 

The interesting question now arises 
whether sec. 24 of the Betting and Lotteries 
Act, 1934, has legalised the use of gam- 
ing machines in clubs. This question 
has not yet. been determined by the Courts. 

Section 24 legalises lotteries provided that 
certain conditions are satisfied. The con- 
ditions are as follows:— 

1. The sale of tickets or chances must 
be confined to the members of one society 
established and conducted for purposes 
not connected .with gaming, wagerirg 
or lotteries, and for the purposes of this 
section the expression “society” includes a 
club.i i 

9, The whole proceeds, after deducting 
expenses for printing and stationery, shall 
be devoted to the provision of prizes, or 
partly for prizes and partly for the pur- 
‘poses of the society. 

" 3. The lottery must not be advertised 
outside the club. 

“4. The price of every ticket or chance 
shall be the same, and the price shall be 
stated on the ticket. 

5. Each ticket shall state the names 
and addresses of the promoters and the 
persons to whom the sale is confined, and 
no prize shall be given to any other per- 
son than the holder of the winning ticket 
or chance. 

There are two further provisions that 
no chance shall be allotted except by sale, 
and no money shall be returned by the pro- 


machines? It may be said that it was 
not the intention of the Legislature to 
legalise them, but if the words are apt 
enough, the intention does not matter. 

A lottery has been defined as “A scheme 
for the distribution of prizes by lot or 
chance.” This definition has been held 
to apply to all kinds of circumstances, 
and it is submitted clearly fits the machine 
commonly known as a “fruit macbine.” 
The player buys a chance by inserting 
a coin in the machine. A lever sets 
three drums in motion, which upon com- 
ing to rest exhibit a certain combina- 
tion of fruits. Some combinations are 
awarded a prize, which is ejected by the 
machine. < 

If the use of the machine is confined to 
the use of members of a club, and the pro- 
ceeds are confined to prizes and the club's 
purposes, it is difficult to see why sec, 24 
does not apply. It may be said that 
the provisions as to tickets, and the state- 
ments these should bear, are not carried 
out. It is arguable that tickets are not 
required, as the section refers to “tickets 
cr chances,” but assuming tickets are 
essential, the machine could easily be 
made to supply the necessary tickets on the 
insertion of the coin. 

In practice it should be noted that the 
usual method of the police is to send a 
spy into the club, who plays on the 
machine and then is called to give evi- 
dence of its user. If the spy was not a 
member of the club it could not then be 
said that the lottery was confined to 
members of the club, and magistrates 
would be justified in holding that sec. 24 did 
not apply; and, of course,if the club was 
held not to bea bona fide club, the section 
would not apply.—The Law Journal. 


Extracts from Contemporaries. 


The Poorand the Law. 

The paper on “Poor Man’s Lawyers,” 
which was read by Mr. H. Wentworth 
Pritchard at the Hastings Meeting of the 
Law Society, dealt with a useful form of 
legal aid which has very much increased 
of recent years. It is, of course, distinct 
from ths Poor Persons Procedure, which 

ewas begun in 1925 and is administered 
by the aw Society and the Provincial 


Law Societies. The value of the procedure 
and the efficacy with which it is managed 
have been very generally recognised. Upon 
this side of the matter Mr. Pritchard touch- 
ed only slightly. The Poor Man's Law- 
yer centres are coacerned, not with the 
conduct of litigation, but with the giving 
of advice in the legal difficulties which 
heset the life of the poor. The Poor 
Man’s Lawyer is usually a young barrister 


1935 
or solicitor whois willing to devote an even- 
ing @weekto this form ‘of benevolent 
work, and Mr. Pritchard mentioned one 
solicitor~no longer to be described as 
young—who has attended a Poor Man’s 
Lawyer centre regularly every week, 
except during his holidays, for the last 
27 years. Naturally, the questions which 
are brought for solution sometimes have 
little of the legal element in them. They 
‘spring from “The short and simple annals 
of the poor.” Anyone, said Mr. Pritchard, 
equipped with a sympathetic nature and a 
fund of common sense could deal with 
many ofthe applicants. But in a num- 
ber of matters: the affairs of the poor 
come into touch with the law. Rent 
Restriction raises questions for the tenant 
as well as for the County Court Judge; 
but though a single one may be a conund- 
rum tothe lawyer whose benevolence is 
greater than his experience—or, indeed, to 
any lawyer—a run of similar cases gives 
familiarity; and workmen's compensation 
and matrimonial and other domestic diff- 


culties contribute their share. The Poor 
Man's Lawyer may sacrifice his leisure, 
but his work is - interesting, and like 


other good work, brings its reward.—The 
Law Journal. 


‘Magistrates: Lay or Learned ? 
` The discussion that has been going on for 
Some time about the usefulness or useless- 


ness of lay justices receives a valuable. 


contribution in the Quarterly Review for 
` October, from the pen of Mr. Claud Mullins, 
one of the metropolitan magistrates. 

The writer deals quite definitely with the 
suggestion that is being canvassed just now 
that lay justices should be abolished or that 
their powers should be strictly limited. He 

_ Considers that the police courts are becoming 
more and more social institutions as well 
as criminal courts, that one of the most 
‘valuable qualities on the police court bench 
is an understanding of the people, and 
that, therefore, it is necessary to ask one- 
self whether, on the whole, professional 
lawyers are as likely to possess this under- 
standing as are the men and women from 
all classes and with all sorts of experience 
who form the lay benches. Mr. Mullins, 
who has had his own experience at the bar, 
concludes that the training of a 
lawyer is narrow, and that lawyers 
naturally tend to take a purely legal view of 
judicial problems. That being his view of 
the matter, he finds that while lawyers are 
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naturally belter than laymen at conducting 
trials and ascertaining guilt, there is no 
reason to think they must be better than 
laymen in dealing with law-breakers after 
the determination of guilt. 

In matrimonial cases, too, he finds it 
difficult to separate the legal from the social 
aspects of the matter, and he anticipates 
that lay justices will be vassociated with 
stipendiaries in dealing with this class 
of work. 

On the whole, then, he is against the 
abolition of the lay justice in favour of a 
system of stependiaries. “In police court 
criminal work the social and criminological 
factors are so constant and so important that 
to introduce now a universal system of trial 
by lawyers alone would be a retrograde 
step.” —Justice of the Peace. 


Acquitted of Murder. 

The case of Muriel Welsdon, tried at the 
Central Criminal Court on 22nd October, 
was a murder trial in which there was much 
that was pathetic and nothing that was 
sordid. 

The suggestion was that the accused girl 
had killed her mother, who was suffering 
from general paralysis of the insane, by 
administering medinal, and that she did 
it out of affection and mercy in order to put 
an end to her mother’s life of misery, 

The jury found her not guilty and she was 
discharged. The legal interest of the case lies 
in the summing up of the learned judge on 
the essential elements of murder in such a 
case. The general public probably thinks of 
malice in 1ts colloquial sense and wonders 
how it could even be alleged in such cir- 
cumstances. Mr. Justice Goddard instruct- 
ed the jury that, if a person caused the death 
of another by a deliberate, intentional act, 
that was killing with malice aforethought, 
He pointed out, too, that if such pleas as " 1 
killed in mercy or “ I kilied in pity ” were 
accepted, terrible consequences might result, 
Moreover, he added, if a person shortens the 
life of another by only a day, that could be 
murder ; and therefore all that the jury had 
to decide was whether or not the life of the 
mother was shortened by the act of the 
daughter. Ifshedid cause the death, it was 
for a reason that could not be justified in 
this country. 

The jury, who had heard counsel's submisa 
sion that the prosecution had failed to prove 
that the meédinal caused the death and had 
therefore failed to discharge the burden of 
proof, was only half an hour in coming toa e 
verdict of not guilty.—Justice of the Reace, 
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` Lord Hewart on Divorce. 
“Changes in the substantive law of 
divorce appear to be quite inevitable.” 
So says the Lord Chief Justice at the end of 
the articles on the subject in theDaily Tele- 
graph of Monday and Tuesday. Last “week, 
in reviewing Mr. Haynes’ and Mr. Derek 
Walker-Smith’s recent book, we said that 


in effect the Majority Report of Lord 
Gorell’s Commission has been shelved. 


Does Lord Hewart’s statement mean that 
someone is going to take it off the shelf? 
There have been great advocates for 
` divorce law reform before. Lord Hewart 
mentions Lord Buckmaster. His Bill to 
‘give effect to the Majority Report passed 
its Second Reading in the House of Lords 
in March, 1920, fifteen years ago. There 
‘was Lord Birkenhead's strong advocacy 
on the same occasion; one of the greatest 
speeches of a great oratorical career. 
Nor did Lord Birkenhead belittle mar- 
riage: ‘ifwe think of all that marriage 
‘represents to most of us—the memory 
of the word’s adventure faced together 
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in youth so heedlessly and yet so con- 
fidently.” Not.such a marriage, but the 
irreparable damage of a frustrated mar- 
riage was the basis of Lord Birkenhead’s 
plea. And Lord Hewart takes up the 
argument of frustration, This he says, 
is not confined to commercial law. “In 
a totally different sphere it is recognised 
that there may be frustration of the 
contract of marriage.” He notes specially 
the absurdity of the rule that “if one of 
two married persons is guilty of misconduct, 
there may properly be divorce, while if 
both are guilty, they must continue to abide 
in the holy estate of matrimony.” But 
his main argument is that a particular 
form of misconduct should not be the sine 
qua non of divorce, and he pretty clearly 
hints that before very long divorce will 
be dealt with by stipendiary magistrates, 
County Court Judges and Chairmen of 
Quarter Sessions who happen to be 
Ne aaa Law Journal of October 26, 
1935. 


The Code of Criminal Procedure 
(1898) Vol. |:—By Messrs, V.V. CHITaLEY 
anp K. N. ANNAJI Rao: PUBLISHED BY 
Act INDIA” Reportse, Lro., NAGPUR, 
1935, 

This publication is undoubtedly a 
masterpiece. The legal public is now 
familiar with the thoroughness and accuracy 
of the learned authors’ commentary on 
the Civil Procedure Code which has run 
through two editions in a couple of years, 
The lines on which this commentary has 
‘been prepared are similar, and one cannot 
be anything but grateful forthe publica- 
tion of this classic work which embodies 
all the excellences that can be expected 
inawork of this sort. Decisions of the 
Privy Council and the Superior Courts 
have been collected in appropriate places 
and theprinciples of law deduced from 
them classified under ‘proper headings. 
A perusal of the book convinces one of 
the enormous care bestowed on its prepara- 
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` 
tion. The state of caselaw in India 
being as it is, and there being con“ 
flicting decisions of different Courts on 
many points, the task of the commentator 
of such an important statute as the Criminal 
Procedure Code is indeed superhuman. 
The footnotes of tha commentary, how- 
ever, do not contain parallel references to 
all journals and this fact is bound to 
put the readers to some inconvenience: 
This has perhaps been done to avoid 
the increase in the bulk of the already 
bulky work. That the learned authors have 
no doubt succeeded in placing befure 
the legal public all that they can possi- 
bly want on the subject, is. the highest 
tribute to their capacities. We are sure 
that the attempt of the learned authors 
will amply be rewarded and the profession 
will benefit by it. We commend this 
oon publication to the Bench and the 
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THE REMEDIES OF PREFERENTIAL CREDITORS. 


The Bankruptcy Act, 1914, section 33, pro- 
vides for the payment of certain debts in 
priority, and the Deeds of Arrangement 
Act, 1914, section 17, entitles the trustee to 
make preferential payments “such as would 
be lawful ina bankruptcy.” Neither section, 
however, contemplates the possibility of a 
trustee failing to comply with its pro- 
visions, and the creditor must, therefore, 
seek hisremedy elsewhere. The search was 
successful in In re Moss; Westminster 
Corporation v. Reubens (1935, W. N. 171), in 
which the plaintiffs were entitled to 521. 
9s. 9d, as arrears of parochial or other 
local rates. On August 10, 1932, the 
debtor had executed a deed of assignment 
under which the defendant was trustee. 
The trusts were for sale and conversion, 
and to pay out of the proceeds “all claims 
which were by law entitled to be paid in 
full or in priority to other debts in case of 
bankruptcy.” A summons, for non-payment 
of the rates, was pending at the date of 
the deed, and the defendant promised to 
pay the plaintiffs. He nevertheless failed 
to do so, although he had distributed more 
than 7501. among the unsecured creditors, 
The plaintiffs therefore claimed a declara- 
tion that the defendant had been guilty ofa 
breach of trust, and that they were enti- 
tled to payment. On a motion for judg- 
ment, in default of defence, Mr. Justice 
Farwell made an order, as asked, with 
costs. 
` The express trusts,in the above deed of 
assignment, enabled the plaintiffs to prove 
a specific breach. Even where there are no 
express trusts, however, the remedy is 
equally available, i. e., for breach of statutory 
duty, In Woods v. Winskill (82 L. J, Ch. 447; 
1913, 2 Ch. 308) the plaintiff's husband had 
had a fatal accident, in the course of his 
employment with Stone-Ground, Limited. 
On February 6, 1912, a claim was made 
for 2342, as compensation, but, on Febru- 
ary 15, the defendant was appointed re- 
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ceiver for debenture holders, with know- 
ledge of the claim. An award of 234], 
was subsequently made, at Bloomsbury 
County Court, and in November, 1912, the 
company was wound-up, onthe plaintiff's 
petition. The defendant went out of pos- 
session in March, 1913, and the plaintiff 
claimed damages—on the ground that the 
defendant, in breach of his statuory duty 
(under the then equivalent of the Com- 
panies Act, 1929, section 78) had applied the 
assets in payment of ordinary creditors 
without providing for her preferential claim 
of 1C01. The defence was that an immediate 
payment of the claim would have exhausted 
the assets, and stopped the business com- 
pletely. Mr. Justice Astbury nevertheless 
held that a receiver and manager, with 
notice of a preferential claim, is liable for 
damages in tort for exhausting the then 
assets in making payments to ordinary 
creditors without first applying the same in 
satisfying a perferential claim. On the 
evidence of the books of the company, 
during the receivership, it was held that 
the plaintiff had suffered damage to the 
extent of 50l., and judgment was given 
accordingly, with costs, 

There is a distinction between the ob- 
ligation to pay debts in priority, under the 
Bankruptcy Act, 1914, section 33, and the 
mere option of so doing, under the Deeds 
of Arrangement Act, 1914, section 17. This 
was illustrated in In re Shenton (1935, 1 
Ch. 651), in which a deed of assignment 
contained no trust for the payment of per- 
sons, who would have been preferential 
creditors, if the debtor became bankrapt. 
The trustee nevertheless promised to treat 
as preferential a claim to ll. 3s. 10d. a 
week, by a workman suffering from sili- 
cosis. The validity of this arrangement 
was subsequently doubted, and the trustee 
applied for directions to the Staffordshire 
County Court, the Judge of which ordered 
the admission of the respondent as a pre- 
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ferential creditor. The trustee appealed, 
on the ground that the Court could not 
a ter the fact that the preferential payment 
would be a breach of trust, and that the 
County Court Judge had no jurisdiction to 
make the order. The Divisional Court 
(Clauson and Farwell, JJ.) held that the 
preferential payment was only a prima 
facie breach of trust. The promise to 
treat the claim as preferential could be 
upheld by virtue of the Law of Property 
(Amendment) Act, 1926, section 3, and the 
Trustee Act, 1925, section 15 (f). The latter 
in effect made an addition to the deed 
whereby the trustee was entitled to enter 
into such agreements as to him seemed 
expedient without being responsible for any 
loss oceasioned by any act done by 
him in good faith. The order of the 
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County Court Judge, subject to an altera- 
tion in form, wastherefore in substance 
upheld. 


The above cases illustrate the far-reach- 
ing nature of the principle laid down in 
Groves v. Lord Wimborne (67 L.J. Q. B. 
862: 1898, 2 Q. B. 402). The decision in 
that case has recently received prominence 
in a line of cases dealing with the breach 
of statutory duty to fence dangerous mac- 
hinery—e. g., Flower v. Ebbw Vale Steel, 
Iron and Coal Co., Ltd., 103 L.J. K. B. 
465; 1934, 2 K. B. 132). The same principle 
is equally applicable to breaches of sta- 
tutory duties in a more abstract sphere— 
e.g., the refusal to admit a debt as a 
preferential claim against assets:—The Law 
Journal. 


——— 


EXPECTATION OF LIFE AND DAMAGES 


Is a right of action for damages in 
respect of shortened cxpectation of life, 
in accordance with the principle recognised 
in Flint v. Lovell [1935] 1 K.B. 354, to 
be regarded as capable of surviving for 
the benefit of a deceased person’s estate 
under the Law Reform (Miscellaneous 
Provisions) Act, 1934 ? 

The position, which was considered in 
an article appearing in this journal last 
April (79 Sol, J. 261) in reference to the 
decision of Humphreys, J.,in Rose v. Ford, 
cannot be said to have been made easier 
by the recent judgments relating to the 
same casein the Court of Appeal (79 Sot. 
J. 816), nor are the difficulties associated 
with the problem rendered less acute by 
the judgment in Slater v. Spreag [1925| W.N. 
151; 79 Sox. J. 657, where MacKinnon, J., 
intimated that he bad some difficulty in 
appreciating the full purport of the judg- 
ment in Flint v. Lovell, but stated that 
to his mind the damages there awarded 
had been for the subjective effect on the 
injured man of knowing that his expectation 
of life was shortened—of knowing that, 
instead of being a healthy man, he was 
a crippled wreck. This reading of the case 
disposed of the claim in Slater v. Spreag, 
because the deceased did not recover 
consciouseness after the accident. 
` Turning to the judgments in Flint v. 
Lovell, it is to be noted that while Acton, J., 
whose judgment was affirmed by the Court 
of Appeal, stated that the plaintiff “hag 
lost the Prospect of an enjoyable, vigorous’ 


and happy old age, which... might have 
gone on for a number of years if his 
unhappy accident had not occurred"—words 
susceptible of a subjective interpretation— 
it is less easy to read into the judgments 
of Greer and Slesser, L.JJ., the notion 
that the ultimate factor justifying tbe 
awarding of damages under this head 
was the shortened prospect of life as 
apprehended by the plaintiff. 

The same two lords justices delivered 
judgments in the Court of Appeal in 
Rose v, Ford, where the survival of the 
right of action for the benefit of the estate 
was considered, but they differed on this 
point. 

Returning to the ratio decidendi in Flint 
v. Lovell, Greer, L.J., invoked the principle 
in Hadley v. Baxendale (1855), 9 Ex. 341, 
a case of contract, where it was held, on 
facts which need not detain us, that dam- 
ages ordinarily should be “such as may 
fairly and reasonably be considered either 
arising naturally, te., according to the 
usual course of things, from such breach 
of contract itself, or such as may reasonably 
be supposed to have been in the contempla- 
tion of both parties, at the time they 
made the contract, asthe probable result 
of the breach of it,"—per Alderson, B. 
While enunciated in relation to fcontract, 
the principle is one not of itself confined 
to that branch of law, and Greer, L.J., 
expressed it as his considered judgment 
that under the rules as to measure of 
damage laid down in the case just re 
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ferred to, the plaintiff's claim was one on 
which he was entitled to succeed. The 
judgment of Slesser, L.J., does not appear 
to favour the subjective view. Refuting 
an argument to the effect that the finding 
was “no more than a finding that the 
mental pain and suffering of the plaintiff 
had been increased by the prospect óf 
his early death,” the learned lord justice 
said: “In my view this interpretation is 
not possible. The learned judge clearly 
severs the question of the plaintiff's suffer- 
ing from the consideration of the loss of 
his prospect of life.” The ratio decidendt 
in this judgment appears from the state- 
ment that were there no principle to the 
contrary, it was clear to the learned lord 
justice’s mind that the general rule that 
a plaintiff may claim such damages as 
arise naturally and directly from the tort 
would entitle him to say that the shortening 
of his life might properly be taken into 
consideration: “for,” the judgment con- 
tinues, “it is. certainly, on the judge's 
finding, the natural and direct result of 
the accident.” The judgment then goes 
on to deal with the principle which pre- 
venis the death of a person being treated 
as the subject-matter of damages (see 
Higgins v. Butcher (1607), Noy 18, Yelv. 
88; Baker v. Bolton (1803), 1 Camp. 493; 
Admiralty Commissioners v. Steamship 
Amerika (1917) A. ©. 38, a matter which 
is also treated by Greer, LJ., and ap- 
peared to be the main obstacle to the 
conclusion that shortening of the ex- 
pectation of life constitutes a ground for 
damages. 

It has been necessary to refer to these 
judgments at some length in order to dis- 
cover, as far as possible, the nature of 
the right, particularly in regard to its 
capability of surviving for the benefit of 
a deceased's estate. We have already 
seen how the view which MacKinnon, J., took 
in Slater v. Spreag obviated the difficulty 
on the facts before him. Humphreys, J., 
rejected a similar claim in Rosev. Ford 
on like grounds that there was no evidence 
that any mental suffering was 
caused to the deceased (who lived a 
few days after the accident) by the 
shor.ening of her expectation of life. It 
remains for us to consider the decision 
of the Court of Appeal in Rose v. Ford in 
so far as it deals with the problem before 
us. Readers may remember that the de- 
-ceased, a girl who worked for her living, 
died as a result of and a few days after 
a collision between a motor car and a 
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motor cycle combination in which she was 
a passenger. It should be stated, though 
it is not strictly relevant to our purpose, 
that one of her legs was amputated two 
days before she died. Humphreys, J., 
awarded damages under Lord Campbell's 
Act (concerning which no question was 
raised on appeal), a further sum in respect 
of the amputation under the Law Reform 
(Miscellaneous Provisions) Act, 1934, but, 
as above explained, held that no damages 
were awardable in respect of the shortening 
of the expectation of life. It is only with 
the cross-appeal under this head that we 
are concerned here. This was dismissed, 
but Greer, L,J., delivered a dissenting 
judgment. Damages by reason of the 
deceased being deprived of the opportunity 
of living a normal life were, the learned lord 
justice stated, included in the damages which 
the deceased girl could have recovered if 
she had lived. The defendant would have 
had to pay them, and the right to recover 
those damages in his (Greer, L.J.'s) view, 
survived to the deceased girl's personal 
representatives. The cross-appeal should 
succeed and thedamages for ths loss of 
the expectation of life should be fixed at 
£1,000. 

According to the reasoning of Slesser, L. 
J., in order to test the argument that in so 
far as the deceased survived four days, the 
right of action with regard to the curtail- 
ment of her expectation of life survived 
to the benefit of her estate—it was neces- 
sary to ask what exactly was the damage 
sustained. Before the Act of 1931 her 
death would have put an end to such 
rights of action as shs possessed, by re- 
ason of the actio personalis doctrine. “That 
right,” the learned lord justice continued, 
“now survives, but, nevertheless, I do 
not think that it operates to extend the 
conditions on which she would otherwise 
have had to rely, namely, that she a 
living person, still possessed an expectation 
of life, which the accident has curtailed.” 
Flint v. Lovell should not be extended 
beyond that which it actually decided, 
that a living person could complain that 
as a result of the wrongful act of another 
his future expectation of life was less than 
it would otherwise have been, 

Greer, L.J., regarded the substance of 
the claim on this part of the case as a 
claim by an administrator for damages 
for loss of the deceased’s life and not one 
which could be treated as a claim originally 
vested in a living person for damages for 
loss of expectation of life.on the princi- 
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pal of Flint v.- Lovell. The learned question at the head of the present article 
lord justice intimated that there must be answered in the negative. It 


was not at the moment of her death any 
cause of action vested in her under which 
she could claim damages for her own death, 
and her administrator, who claimed under 
a statute not creating new causes of action, 
but preventing existing cause of action 
being extinguished, could be in no better 
position. 

From a perusal of these two judgments 
it appears that according to authority the 


is, moreover, clear that such an answet 
is contrary to the views expressed by 
Greer, L.J., and Humphreys, J., in Rose 
v. Ford, and by MacKinnon, J., in Slater 
v. Spreag; and it does not obviate the 
anomaly that in regard to this head of 
damages it may be cheaper to killa person 
outright than to maim him.—The Solicitors’ 
Journal. 





THE RIGHT OF PUBLIC MEETING. 


In R. v. Kennett (1781), 5 C. and P. 282, 
the great Erskine, defending the Lord 
Mayor of London upon a charge of cri- 
minal neglect in failing to take steps to 
suppress a riot (a local manifestation in 
the mismanaged Gordon riots) made the 
true observation that, “In times of tranquil- 
lity and order, men do not examine into 
their powers to suppress or prevent disorders 
which they do not foresee.” But itis exact- 
ly in such times that quiet consideration is 
possible. That consideration is greatly 
forwarded by such a singularly lucid 
and useful judgment upon a much mis- 
understood subject as that delivered in 
the recent case of Duncan v. Jones (1935), 
(Weekly Note at page 692, cnte), by 
the Lord Chief Justice, 

In nothing is the spirit of compromise 
and commonsense which informs the 
English mind when dealing with practical 
everyday affairs better illustrated than in 
the way we deal with public meeting in pub- 
lic places. The last three words are added, 
because it is only of meetings in public 
placesthat we propose to-day to speak. There 
never is any ‘questicn that people have a 
right to hold public meetings for any lawful 
purpose in halls or on ground which is in 
private ownership and of which the pro- 
motors of the meetings are in lawful 
occupation, thoughthe duty and right of the 
Police to be present at such meetings, if they 
have reason to apprehend that offences 
against public order may there be commit- 
ed, is recognised by the Courts: see an article 
at page 402, ante, 

There does exist a right of public 
meeting in public places, not a legal 
right, which would imply that it can be 
enforced by process of law, but a quasi- 
constitutional right, based on practice of 
very long standing, not lightly to be in- 


terfered with, but always subject to the 
overriding right of His Majesty’s subjects 
tomove freely about the highways and other 
public places, and to the duty of the 
Police to prevent breaches of the peace 
and disorder of any kind. Indeed certain 
public places, such as Trafalgar Square 
and Hyde Park, in London, have long 
been used for meetings and are recognised 
by the authorities as places where such 
meetings should be tolerated. - One of the 
features of English life which indicates 
good sense and good citizenship is the 
friendly relations which exist between 
bodies of men and women demonstrating 
for objects, political and social, which they 
have at heart, and the Police who she- 
phered their processions and meetings, 
often when the demonstrators are rather 
troublesome and the Police out of sympathy 
with their aims. Public meeting ie one 
of the safety valves which true political 
wisdom prefers to leave open. Parliament 
itself, too often looked on as a more law- 
making machine, is in one very import- 
ant aspect of its activities, a similar safety 
valve, a fact which, daly recognised by 
the philosopher, enables him to bear, 
with a patient smile, much foolish speech- 
making which seems, but only io the 
unreflecting, to bring the House of Com- 
mons into disrepute. | 
In the recent case the facts were of 
importance, as indicating the propriety of 
Police action. The Courts, while very 
ready to support the Police acting reason- 
ably in the public interest, would look 
askance at arbitrary and ill-considered 
action, and, in all these cases of ‘Police 
and public” it is inevitable that the 
Police should, in a sense, be on their trial, 
In May, 1934, a meeting had been held 
outside an unemployed training centre, 
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1 that meeting had been followed by 
isturbance at the centre. Weare not con- 
med with the objects of the meeting, 
y more than were the Police. They had to 
al with its consequences and were entitl- 
to infer that one meeting having pro- 
ced disturbance, others held at the 
ne spot for the same or a similar 
rpose were likely to have the same result. 
‘cordingly, when subsequent attempts 
re made to hold further meetings 
sre the Police took steps to prevent them.’ 
On the 30th July, 1934, abont thirty 
ople, including Mrs. Duncan, the ap- 
Nant, collected near the entrance to 
3 unemployed training centre. At the 
trance to Nynehead Street, New Cross, 
cul-de-sac, a notice was written across 
3 roadway : 
“Sedition.” 
“Meeting at the 'Test Centre” 
“To-day (now) 1 P. M.” 

There followed the names of the speakers 
d then the words ; 

‘Defend the right of free speech and 
blic meeting.” A box was placed in 
ə roadway .opposite the entrance to 
ə training centre, on which Mrs. Duncan 
is about. to mount when the chief con- 
ible of the district, with whom was In- 
ector Jones, the respondent, told Mrs. 
incan that a meeting could not be held 
Nynehead Street, but that it could be 
ld in Desmond Street some hundred and 
venty-five yards distant. Mrs. Duncan 
id: “I'm going to hold it,” stepped on 
ths box, and began to address the 
ople who were present. Inspector Jones 
mediately took her intocustody, to which 
e submitted without resistance. 

She was charged with obstructing the 
lice in the execution of their duty, and 
avicted at the Tower Bridge Police-Court, 
e appealed to the London Sessions, 
ich affirmed the conviction and stated 
ase for the Divisional Court. 

The contention for the appellant was 
at Inspector Jones was not acting in the 
ecution of his duty, inasmuch ae neither 
rs. Duncan nor any of the persons 
esent at the meeting provoked or incit- 
a breach of the peace or gave the 
ypondent cause to suspect that any of 
3m was about to commit a breach of 
2 peace. 
Quarter Sessions was of opinion that 
s. Duncan must have known of the pro- 
ble consequences of her holdingthe meet- 
z, namely, a disturbance, and possibly 
breach of the peace, and was not un- 
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willing that those consequences should ensue; 
that Inspector Jones reasonably apprehend- 
ed a breach of the peace, and it therefore 
became his duty to prevent the holding 
of the meeting ; and that, by attempting to 
bold the meeting, Mrs. Duncan obstructed 
him in the execution of his duty. 

The Divisional Court dismissed the appeal. 
Some of the observations of the Lord Obief 
Justice are exceedingly apt. 

“English law does not recognise any 
special right of public meeting for a 
political or any other purpose, The right 
of assembly is nothing more than the 
view taken by the course of the indivi- 
dual liberty of the subject. If the case 
really raised the question which has been 
held in suspense by more than one writer 
on constitutional Jaw, namely, whether 
an assembly may properly be held to be 
unlawful merely because the holding of 
it is expected to give rise to a breach 
of the peace on the part of persons op- 
posed to those who hold the meeting, I 
should have wished to have heard much 
more argument before expressing an opinion. 
The present case does not even touch that 
important question.” 

That point was considered in Beatty v. 
Gillbank (1882), 9 Q. B. D. 308; 46 J. 
P. 789; 15 Cox C. C. 138. There the 
appellanis assembled with others for a 
lawful purpose, and with no intention of 
carrying it out unlawfully, but with the know- 
ledge that their assembly would be op- 
posed and with good reason to suppose 
that a breach of the peace would be occasion- 
ed by their opponents. It was held that 
they could not be convicted of an unlawful 
assembly, 

From this case it clearly appears that 
peaceable persons, behaving lawfully, will 
be protected from interference ‘by the Police, 
although indirectly they may be the cause 
of trouble. And the fact that a meeting 
is held upon the highway does not of it- 
self make the meeting unlawful. Whether 
it is unlawful or not depends upon circum- 
stances, whether, among other things, an 
obstruction is or is not caused. A meet- 
ing held on a highway may be a lawful 
public meeting within the Public Meeting 
Act, 1908, Burden v. Rigler, [1911] 1 K. 
B. 337; 757. P. 36. The test is whe- 
ther there is a nuisance, or danger of breach 
of the peace, R. v. Prebble (1858), 1 F. and F'. 
325; 175 HE. R. 748, the words of Baron 
Bramwell, quoted with approval by Lord 
Hewart in the recent case. 

Mr. Justice Humphreys, agreeing with 
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Lord Hewart's judgment, said: “The sole 
question is whether the inspector, who 
was admittedly obstructed, was so ob- 
structed, in the execution of his duty. It 
does not ; require reference to auth- 
ority to emphasise the statement that 
it is the duty of a Police Officer 
to prevent apprehended breaches of the 
peace. In the present case Inspector 
Jones reasonably apprehended a breach 
of the peace and it then became his 
duty to prevent anything which, in his 
view, would cause that breach of the peace. 
While he was taking steps to prevent 
the apprehended breach of the peace, he 
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was wilfully obstructed by Mrs. Duncan, 
Thus evenly are the scales held be- 
tween the “right” of persons acting law- 
fully in holding public meetings, and the 
duty of all to see that the King’s peace 
is kept, It is submitted that the cases 
cited bear out the view enunciated 
early in this article that a right of 
of lawful public meeting in public places 
does exist, but that this “right” has to be re- 
garded as something considerably less 
than a legal right, and to be of practical 
use must be exercised reasonably and in 
accordance with understandings long estab- 
lished,—Justice of the Peace, 


Extracts from Contemporaries. 


Lord Wrenbury and|the Common Law} 

A correspondent writes: The late Lord 
Wrenbury wasoneof those “crystalline” 
judges who touch nothing that they do not 
clarify. Great judges, like the great ad- 
vocates, differ in their technique; and the 
art of giving judgment isof no less im- 
portance than the art of advocacy. Lord 
Sumner, in modern times, is the master 
of irony andof the historical method, see for 
example, in Edwards v. Porter (1925, A. 
C.1), his exposition ofthe status of mar- 
ried women, orthe ruthless and  unans- 
werable logic in the case where adultery 
was imputed toa schoolmaster: Jones v. 
Jones (1916, 2 A. O. 481, 493, 500): “The 
law of defamation is founded on settled 
Principles... Perhaps they ` are neither 
ideally just nor ideally logical but princi- 
ples are like that. For myself, I am quite 
content to take the law as I find it”. Lord 
Sumner did not doubt nor did he leave 
others in doubt. The late Lord Wrenbury 
although he was not of the same intellec- 
tual stature and although his approach to 
the law was through the equity mind, 
exhibited, not only in his Chancery jadg- 
ments -but also in his views on the common 
law, a similar strength and an outstanding 
lucidity. 


Norman v. Great Western Railway 
Co. = 
He would marshall his propositions simp- 
ly, logically and concisely, not summarily 
as was the way with Lord Loreburn, or 
with the untrimmed profusion of Lord 
Haldane, but in plain language that even 


the beginner in the law could understand. 
Asa good example, one might take the 
case of Norman v. Great Western Railway 
Co., (1915 1 K. B. 584) which deals with 


the duty of an oceupier of premises to- 
wards persons resorting to them in the 
ordinary course of business. (The cor- 


rectness of the actual decision has been 
doubted : Pollock, T'orts, 14th Edn., p. 533.) 
A railway company occupied a station 
yard with an approach. The yard was 
bounded, on one side by an unfenced 
sloping bank, at the bottom of which there 
was anopen culvert, A horse and cart 
were left unattended. The horse backed 
and was injured. Held: no breach of duty 


on the company's part. Many judges 
of the High Oouri of the Court of 
Appeal and of the House of Lords have, 
from time to time, stated and _ re-stated 


the duty.owed towards persons coming | 
onthe premises: of another but nowhere is 
this duty~stated with more clarity than in 
the judgment of Buckley, L. J. (as he 
then was). This statement has often been 
cited with approval. 


The Three Degrees. 

Liability is in “an ascending scale”. 
The lowest degree is towards a trespas- 
ser. 

“lf a trespasser chooses to. come upon 
another person's land, in which the 
latter has dug a hole and covered it 
with brushwood for the purpose of 
catching an animal.......the trespasser, 
if he falls into the hole, cannot com» 
plain” (p. 591). 


“1035 


Next comes the licensée. 
“He must take them [i. e., the premises] 
as they are, but the oocupier must not 
expose him toa hidden peril. If the 
occupier knows of a danger upon the 
premises he must warn the licensee; 
he owes a duty tothe licensee not to 
lay atrap for him.” 

“In the ascending scale,” the invitee 
comes next. The classical statement of 
Willis, J., is cited from Indermaur v. 
Davies (L.R. 1 O. P. 274 at p. 288), which 
Buckley, L. J., thus summarised : 

“The duty of the invitor towards the 
invitee is touse reasonable care to 
prevent damage from unusual danger 
which he knows or ought to know. If 
.the danger is not such that he ought 
to know of it, his liability does not 
extend to it“ (p.592). 

There is no quartum quid—no fourth 
class in the ascending scale to whom a 
higher duty is owed, consisting of persons 
who come on premises as of right, as 
distinguished- from, by invitation, This 
accident was caused not by the unfenced 
bank but because the driver did not attend 
to his horse.—The Law Journal, 


Broadcasting and the Bar. 

It was perhaps inevitable that the at- 
tempt, so well sustained throughout the 
preliminary advertisements, to keep inviol- 
ate the anonymity of the ‘‘ eminent K. 0.8” 
who took part in the B. B. CO, debate re- 
cently, should break down on the night. 
Lord Blanesburgh, we knew—and there was 
no reason for concealing his distinguished 
identity—was to be chairman when the two 
eminent Silks debated the proposition : 
“That there is notin England equality of 
treatment before the Law.” 

The secret would out; and the morning 
papers on Saturday disclosed to an excited 
and incredulous public that the hitherto 
unknown were recognisable, being no other 
than Mr. D. N. Pritt, K, C. (Proposer) and 
Mr. Linton Thorp, K. CO. (Opposer); that 
these stars might be heard without extra fee 
or payment that very evening ; and that the 
debate, unrehearsed, might be expected to 
have all the fun or entertainment value of 
an exchange of impromptus between two 
bright lads who, each in his student days, 
had won a certificate of honour. 

Those of us who gathered round one of the 
seven million receiving sets in respect of 
which the B. B. O. or the P. O. receives 10s. 
@ year, were of opinion that the show was 
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a good one, with considerable educational 
and entertainment value.—The Law 
Journal, 


The Law Lords’ Advantage. 

It appeared from the summing-up of 
Lord Blanesburgh that the Judicial Com- 
mittee of the Privy Council have advantages 
or resources not available to the lower tri- 
bunals. He revealed to the world a fact 
hitherto known or suspected only by a few, 
namely, that the proceedings of the J.C. 
are opened with prayers on every morning 
of its days of deliberation and judgment. 


“He read the words of a very fine Collect, 


which he said, rang every day in his ears 
and those of his judicial colleagues as they 
ascertained the facts and applied the law, 
in the cases before them. 

Thus the fallibility of certain of the 
lower tribunals as compared with the un- 
assailable finality of the J. ©. and indeed 
of the H. L. isin part explained. Yet the 
listening public, while deriving a good im- 
pression from the Chairman’s disclosures 
did not, all of it, get the facts correctly. 
One told me next day that his opinion of 
British Justice had gone up immensely 
since he heard from Lord Blanesburgh that 
the Judges always opened the day with 
prayers. So faras I know the High Court 
Judges when not on Circuit, the County 
Court Judges and the J. P.s donot assem- 
ble and meet together for this purpose or 
daily hear the Collect so well cited by 
the Law Lord. But why not? What is so 
good for justice in the H. L. and the J.C. 
should not be bad for it in the Strand, the 
Old Bailey or Bow Street.—The Law 
Journal. - 


Lord Carson. 

By the death of Lord Carson at an ad- 
vanced age. and after a long and trying 
illness, the law loses one who for many 
years was one of the most conspicuous 
members of the profession. In several ways 
his career was unique. Called to the Irish 
Bar, he practised there for many years 
with much success, beginning as a law 
reporter, as many others who have risen in 
the law have done, and rising to become 
Solicitor-General, Migrating to the English 
Bar in 1893, he received a silk gown in the 
following year, and almost at once leaped 
into the first rank of advocates, his forceful- 
mess as a cross-examiner being his most 
noticeable asset. In 1900 he kecamg 
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Solicitor-General, thus establishing what is 
probably the unique record of having attain- 
ed this high position in two countries ; and 
some years later—in 1915—he attained the 
higher office of Attorney-General, and was 
given a seat inthe Cabinet, both of which 
he resigned after a short term of office. 
Later, after having been for a time First 
Lord of the Admiralty—a post which many 
at the time thought in his case a somewhat 
odd appointment—he returned to the Bar 
of which he soon became the recognised if 
not the titular head. By now he had made 
it a rule to accept only one brief at a time, 
a practice which no doubt he could 
well afford, but which was certainly 
unusual if not unique at the time, 
and eminently praiseworthy. In 192) 
he severed his connection with the Bar 
by accepting the office of Lord of Appeal in 
Ordinary, to the duties of which he gave 
himself unstintedly till his resignation in 
1929, Neither at the Bar nor when sitting 
as a member of the ultimate appellate 
tribunal could it be said that he was a great 
lawyer, that is to say, he never showed him- 
self the possessor of any profound knowledge 
of legal doctrines, but this notwithstanding, 
he delivered several clearly expressed and 
well-reasoned judgments. His fame rests on 
his force as an advocate and his unshrinking 
courage in face of difficulties, and for these 
qualities he will long be remembered, and 
his passing will be sincerely mourned.— 
The Solicitors’ Journal. 


Contribution between Tori-feasors. 
The Law Reform (Married Women and 

Tort-feasors) Act, 1935, provides by s. 7, 

that Part. II thereof shall come into opera- 
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by order appoint. The Lord Chancellor 
announced recently that the said Part is tc 
come into operation on 1st November, anc 
an order to that effect has been duly made. 
This Part of the Act, which relates to pro. 
ceedings against and contribution between 
tort-feasors, provides, inter alia, that any 
tort-feasor liable in respect of damage 
suffered by any person asa result of a tort 
(whether acrime or not) may recover con- 
tribution from any other tort-feasor who is 
or would if sued have been liable in respect 
of the same damage, whsther as a joint tort- 
feasor or otherwise, with, however, this sav- 
ing: that no person shall be entitled to reco- 
ver under the section in question (section 6) 
from any person entitled to be idemnified 
by him in respect of which the contribution 
is sought. ‘The foregoing section does not, 
it should be stated, affect any criminal pro- 
ceedings against any person in respect of 
any wrongful act, or render enforceable any 
agreement for indemnity which would not 
have been enforceable if ths section had not 
been passed. Our readers may remember 
that, as noted in this column last June, 
during its passage through Parliament the 
title of the Bill which has become the Act 
above mentioned was altered from that of 
Law Reform (Miscellaneous Provisions) Bill 
to Law Reform (Married Women and Tort- 
feasors) Bil], Whether married women will 
prefer to be associated with tori-feasors, 
rather than with their former legal compa- 
nions, infants and lunatics, must be left to 
our readers or, perhaps, to them to judge, 
But from the foregoing it would appear 
that the Legislature has done little to im- 
prove their status.—The Solicitors’ Journal, 





Wit & Humour. 


Rest for the weary.—Law Partner.— 


“Did you enjoy your leave ?” 
Associate,—‘‘Yes, 


Curse.—“Drink,” and the Irish lawyer, 
“is the greatest curse of the country. 


but there's nothing It makes yer quarrel with yer neighbours, 


like the feeling of a good desk under your It makes yer shoot at yer landlord, and it 


feet again.”—Case and Comment. 


makes yer miss him.’—Case and Comment. 
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LORD CARSON 
By Master Ball. 


When Lord Oarson passed to his rest 


Iwas unwell and unable to pay tribute to. 


his memory. Is it too late to pay that 
tribute now? I probably knew him better 
than most membersof the Inns of Court. 
I knew him from a different standpoint. 
He was afriend of my father, and long 
after he was called to the English Bar he 
kept in touch with my uncle (the late 
Sir Charles Ball, F. R. O. S.), never failing 
to see him (as he used to say) “for a 
gereral cverhaul” whenever he returned’ 
to his native city. 

When I was called to the Bar (in 1897) 
Carscn was almost at the zenith of his 
fame as an Advocate, and it was not 
long before I made his acquaintance. 
“Oome and see me any time,” he said. 
“I have the greatest admiration for your 
father and your uncle, and I shall be 
delighted to help you in any way I 
can.” | 
When I was reading in chambers, my 
legal mentor, Henry Tindal Atkinson, was 
averse to his pupils spending their time 
in the courts except for some definite 
purpose. On one occasion I pleaded guilty 
to having been over to listen to Carson. 
“Til excuse you”, said Tindal. “He's 
the best advocate I know.” And so it 
was thatI heard him in some of his famous 
-cases. Here is a copy of an entry in 
my diary. : 

— “March 28th, 1893.—I went in the after- 
noon to hear Carson cross-examine W.S. 
Gilbert in a cause celebre, and it was one 
of thə most amusing things I ever heard 
in court. Lawson Walton is not afraid of 
Carson, but I don’t think he is any match 
for him in a case like that. Sir Henry 
Irving was in court. He does not look 

- like an old man.” 

Ihave since read.an account of that 
trial in a life of Gilbert, and am by nu 
means sure that Carson got the best of 
it. Like every other Advocate, he was bound 
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“to me only one man present ! 


to suffer a rebuff from a witness every now 
and then but he could take it better than 
most of us! 

Carson’s activities were by no means 
confined to actions at nisi prius. He was 
often briefed at assizes, Hereis my record 
of one of his visitsto Leeds : 

“March lëth 1899.—Linforth v. Yorkshire 
Post. I listened with considerable interest 
to the hearing of the above case in the 
civil court to-day. Carson, Q. C., appear- 
ed for the defendants, having come down 
‘special’ from London. His cross-examina- 
tion was, to my mind, inimitable, His 
speech, curious to say, was somewhat fal- 
tering, and as a speech it was not nearly as 
good asthatof Tindal Atkinson. I sup- 
pose their objectin briefing him, however, 
wasto obtain the benefit of his political 
opinions, the action being one for a poli- 
tical libel. In the event the jury awarded £2 


damages; £1,000 having been claimed.” 


I was a young man then, more addicted, 
possibly, to hero-worship than I now am, 
But I can distinctly remember this thai 
when I entered a court in which Edward 
Carson was engaged, there seemed to be 
He always 
—or nearly always—appeared to towerover 
everyone else—not excluding the judge. I 
say “nearly always,” because there was at 


-least one judge then living who always 
- reigned supreme in his own 


court. That 
was Lord Russell of Killowen ! 

Lord Collins once told my father that 
Carson was the finest Advocate he ever 
knew—equally effective with judge and 


jury and before the court in banc. He 


. had the marvellous faculty of “spotting” 


the real point in a case, and, having done 
so, he was able to relegate everything im- 


| material to the background. 


Not long afterhe was made a Lord of 
Appeal I visited him at his house. He 
gave meacordial welcome,* and began 
in playful yein: “Well, Ball" said he, 


‘that wes said by judge, 


` 1,500 guineas. 
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“how do you like your job?” Without 
waiting forsan answer, he went on: “I 
hate mine! I long to be back at the 
Bar !” 


In the course of our coversation I ma- 
naged to elicit a few points which may ‘end 
to disclose the secret of his success. 

“When I was briefed to conduct a case 
before judge and jury,” he said, “I always 
took care to have a{look atthe jury panel 
beforehand. That gave me the names and 
what was more important, the occupations 
of the jurors. Thus, if I knew there was 
an architect onthe jury something might 
arise in the course of the trial which 
would make a special appeal to him. 
Anyway, I could feel that if there was a 
technical point which an architect would 
understand I could make the most of it, 
relying on his being able to explain it to 
the other members of the jury. Moreover, 
I was often able to discover, by watching 
the faces of my jurors, which of them was 
the architect, the butcher, cr the in- 
surance agent whose name had appeared 
on the list.” : 

“Another point,” he 


went on. ‘‘When 


. conducting a case I always made a poiut 


of tackling the difficulties as they arose. 
I never left thcm to be ¢xplained away 
in the clesing speech. In that respect I 
differed from some of the Advocates who 
were often exposed to me. Edward Clark, 
for example, placed great reliance on his 
final address. I preferred to fight the 
case as it went along. In later years, too, 
‘I made apoint of taking only one case 
at atime, Of course, it meant that 1 had 
to return a number of important briefs, 
but it paid in the end for the client 
knew thatif I accepted a brief I would 
always bethere—there to hear everything 
counsel or wit- 
ness from start to finish. There was the 
case of Liewtenant Wood, for example. I 
under took that case for the comparative- 


‘ly modest fee of 250 guineas, and I pro- 


In the result I had 
return other briefs to the value of 
But look atthe result! In 
the court below the Crown won on a 
technical point—the merits not being gone 
into, I appealed to the Oourt of Appeal, 
when it was ordered that the case should 


mised to stiek to it. 
to 


- be re-tried. At the second trial, the Crown 


withdrew all charges against my client, 
and in the end he got over £4,000 from 


' the Government. Those who employed me 


t 


got to know that when I undertook a case 
Lundeftook it in the real sense, and my 
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clerk was able to demand practically any 
fee within reason.” 

I can give one example of Carson's 
method in cross-examination. He was act- 
ing for a railway company sued by a lady 
for damages for personal injuries. In the 
statement of claim there were set forth a 
large number of items sought to be recover- 
ed by way of special damage. The lady had 
found it necessary to repair to Brighton in 
order to recuperate her health, and she 
sought tocharge the company with payment 
of her hotel bill. 

“Is this your hotel bill ?“ said Carson. 

“Yes,” was the reply. 

“I see,” said Carson, 
room for a governess 


“that it includes a 
and for your little 


boy ?” ; 
“Oh, yes,” said the witness, ‘‘My doctor: 
said that I must not goalone, and 


that I ought notto be separated from my 
child.” 

“I fee you are charging us with two dozen 
of champagne,” said Carson, 

“Ob, yes!” said the witness. “I had to 
have that by doctor's orders.” | 

“Did the governess and the little boy 
have any ?” 

The answer to this was rather vague. 

“Did you entertain anyone at the hotel ?” 
said Carson. 

“Oh, no!" said the lady. 

uietly.” 

“That will do, madam” said Oarson. 

As the witness was leaving the box, how- 
ever, he said : i 

“One morequestion: On looking again 
at this bill I find a mention of two boxes of 
cigars. Did the governess and the little boy 
smoke the cigars?” 

The answer to this question was wholly 
drowned by the laughter in court, and 
the witness left the box in con- 
fusion. 

I often felt that Carson knew not only 
what to ask a witness but also what is 
often more important, what not to ask. 
He stopped his cross-examination at the 
right time ; and when, at the close of an 
examination-in-chief, he said, with his Irish 
brogue, ‘I heve no question,” all those who 
heard him would say to themselves: “That 
man has s:methinguphis sleeve.” 

What outstanding quality is it that an 
advocate should possess? It must be 
courage: courage to form and support a fixed 
and settled opinion, courage to declare and 
insist upon the expression of that opinion 
while paying all due respect tothe tribu- 
nal before which he appears, 


“We lived veiy 
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. Courage was a distinguishing character- 
istic of Edward Carson throughout his 
career. During the days of the Land 
League in Ireland he was often employ- 
ed to conduct prosecutions for agrarian 
offences. He was engaged in one such 
casein one of the disturbed areas. Just 
as he was about to open the case before the 
local justices a telegram was handed in, 
purporting to come from the castle directing 
him to proceed ‘no further in the matter. 
He tore it up, threw the pieces on the 
floor on the court and calmly proceeded 
to do his duty. “I knew it was a forgery,” 
hesaid. Having finished the case, he was 
about to leave the court. The police en- 
deavoured to persuade him to leave by the 
back door, asa howling mob filled the street 
in front of the building. 

“I shall go out by the front door,” he said 
“the King’s highway is free to all 
men !” 

And so he departed, passing unscathed 
through the angry crowd. 

The most celebrated example of his fore- 
nsic courageis tobe found in the Blue 
Book which records the proceedings of the 
Irish Land Commission. lt was then that 
the great advocate, declaring that the 
proceedings were “a farce and a sham,” 
walked out of court—never to return to 
that tribunal. He himself told my uncle, 
“During the afternoon Ihaa a visit from 
Sir Peter O'Brien (‘Peter the Packer’). 
‘Ned, my boy,’ said he, ‘you’re a mad man 
from this hour l ” 

On the following morning almost the first 
words of the first leading article in The 
Times were: “Its a farce and a 
sham,’ 

Yet courage was not the only character- 
istic of this great advocate. He was ani- 
mated by an intense kindliness. When 
he was inthe House of Oommons he was 
the bitter opponent of John Redmond and 
all his party. He never spared them or 
any ofthem in debate. But one day one 
of the most violent amongst them came to 
him in great distress. 


‘trouble. 
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“Mr. Carson,” said he, “I’m in great 
There's an action pending against 
me inthe High Court, and I should like 
you todefendme. But I can't afford your 


. fees.” mM 
“Look here,” said Carson, ‘Tve been 
opposed to you many a time in the 


House of Commons, and please God I shall 
be opposed to you again, But this is a 
different matter, You are an Irishman in 
distress, and that’s enough for me. Tell 
your solicitor to send mea brief. I won't 
charge you anything at all.” ; | 
Overcome with gratitude, the Nationalist 
member did what he was told. Qarson 
took up his case and carried it to a triumph- 
antconclusion. Not long afterwards he 
turned up at No. 3, Dr. Johnson's buildings 
and asked to see Carson. Ushered in by 
the clerk hesaid: Ido not know how 
to thank you, but “I want youto accept 
this’—producing a gold cigarette case. 
Carson refused to accept it, but finally 
agreed to do so when he saw tears in the 
eyes of his client. l 
The same spirit of kindliness was evinced 
by Lord Carson when discharging his 
duties in the House of Lords. On one o2- 
casion a young advocate was endeavouring 
to present his argument in the Upper 
Chamber. But he found it difficult because 
he was subjected to a continual fire of 
interraption. One of their Lordships, in 
particular, kept o2 asking him q'iestions. 
Finally Carson interposed, saying: ae 
“I suppose you would put it like | this. 
He then proceeded to state a proposition. 
“Yes,” said the grateful advocate, “but, 
of course, your Lordship puts it much better 


than I could do.” l 
“J don’t know so much about that,” said 





REFUSALTO ASSIST A CONSTABLE. 


It is the duty of each and all of the 
King’s subjects not only to observe the 
King’s Peace, but also to assist in its 
preservation. This is a very ancient 
doctrine of the common law, as valid to-day 
asit has ever been. It does not depend 
on statute and isno way lessened or limited 
by the special statutory provisions imposing 


Lord Carson. “You seel wasn't inter- 
rupted !” | f 
With reference to this story I might 
add that in the course of the conversa- 
tion above referred to, I asked Lord 
Carson if it was true. f 
“Well,” said he, there's a substratum 
of truth in it !” —Law Times. 
duties and conferring powers upon 
policemen. The police, properly regarded, 


are only a body of, citizens trained and 
paid, and given special duties and powers, 
for the sake of effectiveness. These are in 
support, and not in derogation, of the po rers 
inherent in the ordinary citizen, the person 
whom the police conveniently, but a little 


o 
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clumsily refer to as the “private in- 
dividual.” This individual, unclad with 
any special authority, has powers of arrest, 
for felony for instance; he has a duty to 
interfere to repress riot; and he stands in 
peril of punishment ifhe neglect or refuse 
to assist a constable in the execution of his 
duty when called upon to do so, when there 
is reasonable necessity for assistance, and 
no physical impossibility to prevent its 
being given, or lawful excuse for failure to 
give it. 

An indictment for this common Jaw mis- 
demeanour is by no means obsolete. At the 
Wiltshire Quarter Sessions on the Ist 
October last a man named George Sims 
was found guilty and fined five pounds for 
refusing to assist a police constable struggl- 
ing with a prisoner who had been engaged 
in a fight which the policeman endeavoured 
to stop. The constable called on the 
accused by name to assist him, but the 
accused remained watching the struggle, 
and said, “You can't arrest him,” Later 
he said to the constable “Why call on me 
when there are plenty of others about ?” 
The case put for the defendant was that 
his aid was unnecessary as three other men 
were helping and his assistance was not 
really required. 

In the leading case of R. v. Brown (1841, 
Cur. & M. 314; 174E. R. 522, Mr. Buron 
Alde:son made short work of this kind of 
argument. Inthat case a constable tried 
to stop a prize fight and reems to have had 
avery rough time of it. Even a county 
Magistrate, trying to assist the constable, 
had his hat bashed and a bottle thrown at 
him. 

Mr. Baron Alderson laid down the follow- 
ing as requisite to support an indictment 
for refusing to aid the police: the constable 
must see a breach of the peace being com- 
mitted, there must be a reasonable necessity 
for calling for assistance, anda refusal, 
without physical impossibility or lawful 
excuse, to render the assistance called 
for. ‘Whetherthe aid of the defendant, if 
given, would have proved sufficient or 
useful is not the question or the criterion. 
Every man might make that excuse, and 
say that his individual aid would have done 
no good,” 

Atthe conclusion of his judgment the 
‘learned Baron used the words, the import- 
ance of which is the same tc-day as a 
hundred years ago: “Every man is bound 
toset a good example to others by doing his 
duty in pgeserving the public peace.” He, 
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at least had no doubt as to the citizen's duty 
then, and we have none now. 

The case of R. v. Brown was spoken of 
in the judgment of Bankes, L. J., in 
Glamorgan County Council v. Glasbrook 
Brothers, [1924] 1 K. B. 879; 88 J. P. 111, 
and the duty of a civilian was recognised 
“to sid and assist 2 constable in the 
preservation of order.” f 

The indictment in R. v. Brown was, In 
the fashion of the time, very lengthy. It 
is printed in a note tothe report. A much 
shorter form was held good and sufficient 
in R. v. Sherlock (1886), 30 J. P. 85; 10, 
Cox 170. 

“The protection which the law affords to 
ministers of justice extends also to every 
person coming to their aid and lending his 
assistance for the keeping of the peace, or 
atlending for that purpose, whether com- 
manded or not, provided that the slayer has 
knowledge or notice that they are co acting 
in assistance.” ‘Russell on Orimes,” 8th 
edition, page 687, citing the Sissinghurst 
case, a full account of which is given on 
page 682 of the same work, and “Foster,” 
pages 309 et seq., which amply kear out the 
statement of the law. The protection is not 
confined to the scene of action alone. The 
constable and the person assisting him are 
protected also in their coming and going, 
R. v. Phelps (1841), Car. & M. 180; 174 
E. R 463. : 

In R. v, Porter (1873), 12 'Cox 444, the. 
accused was indicted for the murder of a 
person assisting a constable lawfully to 
apprehend him. He was convicted of 
manslaughter only, it being found that he 
did the act leading to the man’s death 
accidentally and not with intent to inflict 
grevious bodily harm. Had he had that 
intent his offence would have been murder, 
“The deceased man was entitled to the 
same protection as the police constable 
himself.” i | 

For suppressive action to be effective in 
scenes of disorder involving numbers of 
men action must be concerted and intelli- 
gently directed. The recognition of this 
need it is which has led tothe organisation 
in recent years of considerable bodies of 
special constables. Special constables are 
citizens voluntarily submitting to discipline 


‘and direction, the better to perform their 


common law duty of preserving the King’s 
Peace. By statute they are given additional 
powers and privileges. Some occasions 
in the past proved their usefulness, but it 
was the Great War, with its general 
mobilization of the men and women of the 
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nation, which brought the institution to 
permanent and effective organisation. It 
is an instance of how the healthy body 
politic can develop new organs from ele- 
ments lying latent in itself. It marks the 
. genius of the English people that they 
usually take some old thing and breathe 
new vigour into it rather than invent 
something new and impose it from above. 
Nothing is more interesting to observe than 
the birth of a new institution from an 
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ancient constitutional or legal doctrine, 
nor better illustrates tha importance of 
not letting sound ideas fall into obsolescence 
and sound practice into desuetude, The 
Wiltshire Quarter Sessions, dealing with an 
indictment in a small case, was helping 
to keep alive a fundamental! doctrine of the 
English constitution, that the citizen is res- 
ponsible for the preservation of the public 
peace—Justice of the Peace, 





ABSENCE OF PROSECUTOR 


On APPEALS To QUARTER SgssIoNs 


It-will be recollected that on an appeal 
to Quarter Sessions against a conviction by 
a petty sessional Court there is acom- 
plete rehearing, so that the prosecutor, 
although respondent to the appeal, must 
open the case, and this is so even when 
the appeal is only against sentence. What 
isthe proper course for the Court of 
Quarter Sessions to adopt if the prosecutor 
does not appear and is not legally repre- 
sented ? Should it respite the appeal soas 
to secure his attendance? Can it, in tke 
absence of any one having the ecnduct of 
the case for the respondent, hear witnesses 
for the prosecution who are in Court ? Can 
the police take over the respondent's case 
in his absence, or is the Director of Public 
Prosecutions the only person entitled to 
undertake a prosecution which is otherwise 
in danger of lapsing ? These questions 
were considered by a Divisional Court 
composed of Lord Hewart, 0. J., Humphreys 
and Singleton, JJ., on November 5 in Rex 
v. Kent Justices: ex parte The Commissioner 
of Metropolitan Police, when the Court 
made absolute rales nisi for certiorari and 
mandamus directing the justices of the 
West Kent Quarter Sessions to hear and 
determine an appeal from Bromley (Kent) 
petty sessions, 

The facta of the above case were that a 
prosecutor had charged someone with a 
trivial theft and he pleaded “Guilty” and 
was fined. Thereafter the defendant ap- 
pealed against his sentence to Quarter 
Sessions. At the hearing of the appeal 
the prosecutor was absent, but counsel for 
the Commissioner of Metropolitan Police 
(within whose ares the theft had been 
committed) claiméd to be entitled to con- 
duct the case for the respondent and was ina 


position to produce witnesses from whose 
evidence the Court would have been 
able to form an opinion as to the justice 
of the sentence imposed upon the defend- 
ant. For the appellant it was contended 
that in the absence of the prosecutor the 
only person entitled to ‘the conduct of the 
case was the Director of Public Prosecutions. 
Since he was not present there was no one 
who cvuld bring before the Court evidence 
to show what the proper sentence should 
have teen. The appeal being by way of 
rehearing, the Court had no material from 
which it could impose any sentence at all, 
This left a bare conviction which was 
bad in law and therefore, on the authority 
of Reg V. Surrey Justices (1892, 2 QB. 719; 
61 L J. M.C. 200), it waa argued that the 
Court had no alternative but to quash the 
conviction, even though there was no appeal 
against conviction. These contentions 
were accepted by Quarter Sessions, and the 
conviction was quashed; and it was this 
decision which was successfully challenged 
by the Commissioner in the Divisional 
Court. 

Reg v. Surrey Justices (supra) was decided 
at a time when there was no right of appeal 
except against conviction by a defendant 
who had not admitted his guilt. Hence, 
althoughin that case the ground of appeal 
was that the sentence was excessive, 
the appellant was obliged by the existing 
state of thelaw to appeal against his con- 
viction. The justices ab Quarter Sessions 
consequently had jurisdiction to quash the 
conviction. In the present case the only 
matter before the Court was the appel- 
lant’s sentence, so that in quashing the con- 
viction they exceeded their < jurisdiction, 
However, this did not dispose of the present 
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with it in the absence of the respondent or 
(as was contended) anyone who. could pro- 
perly 1epresent the prosecution, then there 
remained the ~ dilemma that the Court 
would have no evidence as to what was 
the proper sentence, and, in allowing the 
appeal, the Court would leave the appellant 
in the position of a person who had been 
convicted, but against whom no judgment 
had been passed. The answer given by 
the Divisional Court to this dilemma was 
that the Quarter Sessional Court should 


either have respited the appeal so asto” 
allow the prosecution to appear, or else 
they should have heard the available 


witnesses, and so acquaint themselves with 
the facts, inthesame way asa Judge in 
a criminal case can always call before 


the Court someone whom.he thinks may be 


a material witness (see Regv. Chapman’ 
1838,8 C. & P. 558). This was sufficient to 
enable the Court to quash the decision of 
the justices quashing the conviction and to 
direct them to hear the witness or respite 
the appeal. The Court declined to decide 


whether the Commissioner of Metropolitan 


Police was or was not competent to under- 
take the prosecution. 

Upon this last extremely interesting 
question there appears to he no direct 
authority. It was pointed out on behalf 
of the justices that the usual practice 
when a private prosecutor withdraws from 
a case is that the matler is then taken 
up by the Director of Public Prosecutions; 
and that at London Sessions this ‘position 
is so well recognised ihat there is stand- 
ing counsel to represent the Director in suit 
cases. On behalf of the Commissioner, 
reliance was placed on Reg v. Truelove 
(1880, 5 Q.B.D. 336; 49 L. J. M.O. 57), 
where it was held that a prosecution does 
not abate by the death of the informant. 


In that case a Magistrate granted a sum- 
mons to a police officer under the Obscene 
Publications Act, 1857. Shortly after the 


grant of the summons the informant died, 
bub the prosecution was continued by 
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the police. A Divisional Oourt held that 
the death of the informant had notcaused 
the proceedings to lapse so as to invalidate 
an order subsequently made by the magis- 
trate ordering’ certain pamphlets to be 
destroyed. Sofar ascan be ascertained 
from the reports of the above case, the in- 
formant had acted under the direction of 
the Commissioner of Police, in whose 
hands the conduct of the case had been 
throughout the trial.. The point therefore, 
whether the Commissioner of Metropolitan 
Police or other head’ of a local police force 
can take up a Japsed prosecution was never 
considered in Reg v. Truelove. We have 
been unable to find any authority dealing 
with the point. Except for certain instances 
when Parliament has imposed the” duty 
solely upon the police, their right to prose- 
cute isno greater or less than that of any 
member of the public. Ifa private person 
can take up a prosecution which will 
otherwise lapse (and we can find no pro- 
him), it would 
seem thatthe Commissioner of Metropolitan 
Police can as a member of the public 
exercise this right, even though Parlia- 
ment has in creating the office of Director 
of Public Prosecutions indicated a particular 
person as being. specially, though not, 
we think, exclusively, charged with this 
duty. a3 
A final point of sone interest in this 
case was alludedto by Mr. Justice Hum- 
phreys when, in the course of his judgment, 
he pointed out (see Times, November 6) that 
where the justices who originally tried the 
case consider that Quarter Sessions may 
bein dangerof not having the facts pro- 
perly put before them, they have the right 
and duty of appearing before Quarter 
Sessions and stating the reasons for their . 
decision. This appears to be the only 
reported pronouncement by a Judge of the 
High Court on this by no means unimpor- 
tant point, though an opinion to this effect 
was given by the Law Officers in 1894: see 
70 J.P. (Treat), p. 163.—The Law Journal. 
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Our “Devil's Island.” 

When we read of the 350 convicts who 
sailed recently from France for the French 
penal settlements, we must not forget that 
it is less than eighty years since we 
abandoned transportation, and that we too, 
have had our “Devil's Island”-~ Norfolk 
Island, 1,000 miles from Sydney. Had 
Lord £llenborough, O. J., known anything 
about it be would not have described 
transportation as “a summer excursion to 
a happier and better climate.” Dreadful 
as were the convict conditions in New 
South Wales, Norfolk Island was six times 
worse, and men there would deliberately 
commit crimes so as to be sent back to 
_ Sydney to trial and execution. An eye- 
witness, who saw such a company in the 
dock, described them thus; “Of the group 
of men, none were over thirty-five, and 
had been but two or three years in Nor- 
folk Island. Their sunken glazed eyes, 
deadly pale faces, hollow fleshless cheeks, 
and once manly limbs shrivelled and with- 
ered up by premature old age sent a 
thrill of horror through the spectators.” 
Men on the island who had been con- 
demned to death were known to weep 
bitterly at news of a reprieve and to 
thank God for execution. 


The Lighter Side of Transportation. 

But there might he a lighter side to 
transportation in New South Wales, es- 
pecially for the forgers, pickpockets and 
swindlers who were not set to labour like 
agricultural workers, but qualified as 
gentlemen's servants and clerks. They led 
a loose, joyous life and, on liberation, 
often combined roguery and diligence to 
rise to luxury and opulence. Once the 
only means of obtaining a classical edu- 
cation in the colony was at the academy 
of a scholarly individual who had been 
transported for forgery. A convict might 
have been provident enough to transfer 
the spoils of a big coup to his wife, who 
-would follow him out and apply to have 
him assigned to her as a servant. One 
such, on the refusal of the application, 
wrote to Sir Richard Bourke. the Governor, 
saying that he had discovered a new sort 
of wood specially adapted for casks and 
that he had called it “Bourke-wood.” He 
begged to be asgigned to his wife so that 
he might perfect his invention. The ruse 
succeeded, and he regained virtual liberty 
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and easy circumstances, while the my- 
thical “Bourke-wood"' became a standing 
joke in the colony:—The Solicitors’ Journal. 


Res Ipsa Loquitur. 

When, in 1932, the House of Lords gave 
its decision in Donoghue v. Sterenson 
(1932, 101 L. J. P. ©. 119) most lawyers 
realised that it would have far-reaching 
consequences in the commercial world. 
A wholesale producer, who sells his goods 
to retailers: in such a form 
or way that he shows his intention that 
the retailer shall not examine them before 
re-selling them, owes to the ultimate 
purchaser a duty to see that the goods 
are free from noxious ingredients. If 
the ultimate consumer suffers from their 
use or consumption, and the damage 
is such as would not follow if they were 
wholesome, then the consumer has his 
action against the wholesaler, The rale 
has just been applied in a curious caso 
from South Australia (Grant v. Australian 
Knitting Mills, Times, October 22). The 
respondents had manufactured many mil- 
lions of undergarments and. had never 


before had a complaint of any kind. 
There was, however, something in the 
chemical process of preparation which 


might—however remote the possibility— 
result in injury to a wearer, In this case 
the garment did cause an attack of de- 
rmatitis, and the Court of fact found 
that the appellant was not specially prone 
to it. The evidence of negligence was 
so slender that one may almost callita 
case of Res ipsa loquitur. A serious 
prospect is opened for manufacturers by 
these decisions. Apparently they have no 
remedy but to insure—even against a 
chance which appears to be one jn several 
millions.—The Law Journal. 


Mr. Speaker. 

The Speakership of the House of Com- 
mons, to which Captain Fitzroy has been 
re-elected, and whose great traditions he 
so worthily maintained during his previous 
tenure of the office, is one of the highest 
and most dignified to which a commoner 
can aspire in the world of politics. Going 
back as it does for many centuries, the 
office has had many distinguished holders, 
among whom lawyers willnote with special 
interest the fact that a goodly number 
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were members of the legal profession. At 
one time its tenure was often conjoined 
with that of some Government post, and 
more than once if was so conjoined with 
that of Solicitor-General, as in the case 
of Coke; but for nearly two centuries the 
Office of Speaker bas been a lonely splen- 
dour. . The choice of Speaker once claimed 
on behalf of the Crown is now, and for. 
long has been, exclusively that of the 
House of Commons, but still Mr. Speaker 
Elect “submits himself with all humility 
to His Majesty's gracious approbation, 
which is expressed through the lips of the 
Lord Chancellor in the House of Lords, 
and that done Mr. Speaker—no longer 
Mr. Speaker Elect—demands the “an- 
cient and undoubted rights and 
privileges of the Commons,” and these 
being granted he returns to the House of 
Commons completely endowed with all the 
attributes and powers attaching to the 
ancient office. Among the many duties 
falling to him of a legal nature are the 
-issue of warrants for the committal of 
offenders against the privileges of the 
House,.the issue of writs to fill vacancies 
in the constituencies, and it further falls to 
him to decide, for the purposes of the 
Parliament Act, 1911, whether a particular 
Bill is a Money Bill, and, if so, to certify 
it with the consequences detailed in the 
Act.—The Solicitors’ Journal. 


t ” as meaning “Must”. 

sik the paper entitted “Accurate Thought 
and Clear Expression.” in his recently 
published volumé, Mr. Justice MacKinnon 
discusses the draftsmanship of the Carriage 
of Goods by Sea Act, 1924, and points 
out that in one place—Art, IV, r. 2 (q), 
“the effect of the words used is so non- 
sensical that all the commentators suggest 
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that ‘or’ must be read as ‘and.’ He is a 
loose thinker indeed to whom ‘or’ do3s 
mean ‘and'.” Unfortunately, this loose 
thinking and inexact expression is con- 
tinually being illustrated by decisions in 
our statute law, as for example, in the 
recent ase of De Keyser v. British Railway 
Trafic & Electric Co., [19351 W. N. 186, 
where the Divisional Court, in construing 
certain sections of the Customs Consolida- 
tion Act, 1876, held that the word “may” 
had to be construed “musti,” upon which 
one might well say, in the language of Mr. 
Justice MacKinnon, that “he is a loose 
thinker to whom ‘may’ does mean ‘must.’” 
No doubt in the particular case the Court, 
on the previous authorities, felt compelled 
to have recourse to this construction, but 
itis melancholy to reflect on the vast 
amount of litigation that has been quite 
unnecessarily occasioned by the failure of 
Parliament to state in terms which there 
was no gainsaying whether ths word 
“may” was to be used otherwise ihan in 
its strict grammatical sense as denoting 
permission. Ifthe curious in sich matters 
will turn to the late Mr. Stroud’s useful 
“Judicial Dictionary” he will find no fewer 
than seven pages devoted to the worl 
“may,” the discussion of which is sub- 
divided into cases where the word im- 
poses (1) an obligatory duty, (2) a dis- 
cretionary or enabling power, and to these 
are appended a further list which Mr. 
Stroud deals with under the heading 
“Undetermined.” In the solid phalanx of 
legal members returned to the new House 
of Commons we shall hope that 
there may be many in whom the passion 
for accurate thought and clear expression 
will prevent the possibility in. future 
legislation of “may” being translated as 
“must” or “shall."—The Solicitors’ Journal, 





Wit & Humour. 


Unsolicited Case.—At the January 
term of the Newton Circuit Court, on the 
criminal docket, there was a case wherein 
the defendant was charged with destroying 
trees. The defendant appeared without 
Counsel and, upon proper showing as to his 
inability to employ one, the Court appoint- 


attorney for defendant began his closing `` 


argument to the jury as follows: ‘‘Gentle- 
men of the Jury thisis one of those kind 
of cases that sometimes comes to an 
attorney unsolicited . The Jury 
believed him and found a verict of not 
guilty.—Case and Comment. 


Tar END. 
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